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PREFACE

In 1883 the Department of the Interior began publication of the
important decisions of the Land Department with the view to pre-
serving in authentic manner and in permanent form convenient for
reference a line of consistent precedents in departmental rulings illus-
trating the land laws of the United States. Prior to that time the
only published decisions of the department were those by private re-
porters, the more familiarly known being Brainard, Copp, and Lester.
As originally conceived the publication entitled "Decisions of the
Department of the Interior relating to the Public Lands," and
thereafter referred to as the "Land Decisions," pertained almost
exclusively to matters coming under the jurisdiction of the General
Land Office. Gradually the jurisdiction of the department has been
enlarged by the creation of new bureaus, among them being the
Bureau of Reclamation, the Geological Survey, and the National Park
Service. Many new laws have been enacted and policies established
relating to the Indians and Indian affairs. Many new and important
problems are constantly arising for solution. Conisdquentiy, there
has been an increasingly growing demand for the publication of
decisions by the Secretary, his Assistant Secretaries, and opinions by.
the Solicitor relating to other matters than those pertaining to the
public lands. On July 7, 1930, the Secretary issued an order amend-
ing the title so as to read "Decisions of the Department of the
Interior," acd directing that thereafter leading decisions and impor-
tant opinions relating to all activities of the department be published
in future volumes. Including this volume, 53 volumes have been
published, covering a period from July, 1881, to June 30, 1932.
Volumes 1 to 52 are referred to as the "Land Decisions" (L. D.).
The abbreviation "I. D." when used in cited decisions of the depart-
ment and in the opinions of the Solicitor has reference to volume 53
and future volumes of this work.
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overruled, 7 L. D. 18.

Fry, Silas A. (45 L..D. 20); modified, 51 L. D. 581.

Galliher, Marie (8 C. L. 0. 57); overruled, 1 L. D.
17.

Gallup v. Northern Pacific Ry. Co. (unpublished);
overruled so far as in conflict, 47 L. D. 304.

Garlis v. Borin (21 L. D. 542); see 39 L. D. 162, 225.
Garrett, Joshua (2 C. L. 0. 1005); overruled, 5 L. D.

168.
Garvey v. Tuiska (41 L£ D. 510); modified, 43 L. D.

229.
Gates v. California and Oregon R. R. Co. (5 C. L. 0.

150); overruled, 1L. D. 336.
Gauger, Henry (10 L. D.A221); overruled, 24 L. D

81I
Gleason v. Pent (14 1. D. 375; 15 L. D. 286); vacated,

53, 1. D. 447.

Gohrman v. Ford (S C. L. 0. 6); overruled, 4 L. D.
580.

Golden Chief "A" Placer Claim (35 L. D. 657);
modified, 37 L. D. 250.

Goldstein v. Juneau Town Site (23 L. D. 417); va-
cated, 31 L. D. 88.

Gotebo Town Site v. Jones (35 L. D. 18); modified,
37 L. D. 560.

Gowdysv. Connell (27 L. D. 56); vacated, 28 L. D.
240.

Gowdy v. Gilbert (19 L. D. 17); overruled, 26 L. D.
453.

Gowdy et at. v. Kismet Gold Mining Co. (22 L. D.
624); modified, 24 L. D. 191.

Grampian Lode (1 L. D. 544); overruled, 25 L. D.
495.

Gregg et at. v. State of Colorado (15 L. D. 151);
modified, 30 L. D. 310.

Grinnell v. Southern Pacific R. R. Co. (22 L. D.
438); vacated, 23 L. D. 489.

*Ground Hog Lode v. Parole and Morning Star
Lodes (8 L. D. 430); overruled, 34 L. D. 668. (See
R B. R. Rousseau, 47 L. D. 590.)

Guidney, Alcide (8 C. L. 0. 157); overruled, 40
L. D. 399. L

Gulf and Ship Island R. R. Co. (16 L. D. 236);
modified, 19 L. D. 534.

Gustafson, Olof (45 L. D. 456); modified, 46 L. D.
442.

Halvorson, Halfor K. (39 L. D. 456); overruled, 41
L. D. 60.

Handsbrough, Henry C. (5 L. D. 166); overruled,
29 L. D. 59.

Hardee, D. C. (7 L. D. 1); overruled, 29 L. D. 698.
Hardee v. United States (8£L. D. 391; 16 L. D. 499);

overruled, 29 L. D. 698. .
Hardin, James A. (10 L. D. 313); revoked, 14 L. D.

233.
Harris, James G. (28 L. D. 90); overruled, 39 L. D.

93.
Harrison, Luther (4 L. D. 179); overruled, 17 L. D.

216.
Harrison, W. R. (19 L. D. 299); overruled, 33 L. D.

539.
Hart v. Cox (42 L.. D. 592); vacated, 260 U. S. 427.

(See 49 L. D. 413.)
Hastings and Dakota Ry. Co. v. Christenson et al.

(22 L. D. 257); overruled, 28 L. D. 572.
Hayden v. Jamison (24 L. D. 403); vacated, 26L. D.

373.
Heilman v. Syverson (15 L. D. 184); overruled, 23

L. D. 119.
Heinzman et al. v. Letroadec's Heirs et al. (28 L. D.

497); overruled, 38 L. D. 253.:
Heirs of Davis (40 L. D. 573); overruled, 46 L. D.

110. ,
Heirs of Philip Mulnix (33 L. D. 331); overruled, 43

L. D. 632.
*Heirs of Stevenson v. Cunningham (32 L. D. 650);

modified, 41 L. D. 119. (See 43 L. D. 196.)
Heirs of Talkington v. Hempfiling (2 L. D. 46); over-

ruled, 14 L. D. 200.
Heirs of Vradenburg et at. v. Orr et al. (25 L. D. 323);

overruled, 38 L. D. 263.
Helmer, Inkerman (34 L. D. 341); modified, 42

L. D. 472.

XXI



TABLE OF OVERRULED )AND MODIFIED OASES

Henderson, John W. (40 L. D. 518); vacated, 43
L. D. 106. (See 44 L. D. 112, and 49 L. D. 484.)

Henning, Nellie Tt (3I L. D. 443, 445); recalled and
vacated, 39 L. D. 211.

Herman v. Chase et at. (37 L. D. 590); overruled; 43
L. D. 246.

Herrick, Wallace HI '(24 L. ID. 23); overruled;, 25
L. D. 113.

Hess, Hoy, Assignee (46 L. D. 421); overruled, 51
L. D. 287.

Hickey, M. A., et al., (3 L. D. 83); modified, L. D.
256.

Hildreth, Henry (45 L. D. 464); vacated, 46 L.ID. 17.
Hindman, Ada I. (42 L. D. 327); vacated in part; 43

L. D. 191.
Hoglund, Svan (42 L. D. 405); vacated 43 IL. D. 538.
Holden, Thomas A. (16 L. D. 493); overruled, 29

'L. D. 166.
Holland, G. W. (6 L. D. 20); overruled, 6t. D. 639;

12 L. D. 436.
Hollensteiner, Walter (38Lt. D. 319); overruled, 47

L. D' 260.
Holman v. Central Montana Mines Co. (34 L. D.

868); overruled so far as in conflict, 47 L. D. 590.
Hon e. Martinas (41 L. D. 119); modified, 43 L. D.

197.
Hooper, Henry (6 L. D. 624); modified, 9 L. D. 86,

284.
Housman, Peter A. C. (37 L. D. 352); modified, 48

L. D. 629.
Howard, Thomas (3 L. D. 409); see 39 L. D. 162, 225.
Howard v. Northern Pacific t. R. Co. (23 DL D. 6);

overruled, 28 L. D. 126.
Howell, John H. (24 L. D. 35); overruled 28 L. ID.

204.
Howell, L. C. (39 L. D. 92); see 39 I. D. 411.
Boy, Assignee of Hess (46 L. D. 421); overruled, 51

L. D. 287.
Hughes v. Greathead (43 L. D. 497); vacated, 49

L. D. 413. (See 260 U. S. 427.) V :
Hull et al v. Ingle (24 L. D. 214); overruled, 30 L. ID.

258.
Huls, Clara (9 L. D. 401); modified, 21 L. D. 377;
Hyde, F. A. (27 L. D. 472); vacated, 28 L. D. 284.
Hyde, F. A., et al. (40 L. D. 284); overruled, 43 L. D.

381.
Hyde et al v. Warren et al. (14 L. D. 576; 15 L. D.

415); see 19 L. D. 64.

Ingram, John D. (37 L. D. 475); see 43 L. D. 544.
Inman v. Northern Pacific R. R. Co. (24 L. D. 318);

overruled, 28 L. D. 95.
Interstate Oil Corporation and Frank 0. Chittenden

(50 L. D. 262); overruled so far as in conflict, 53
:I. D. 228.

Iowa Railroad Land Co. (23 L. ID. 79; 24 L. D. 125);
vacated, 29 L. D. 79.

Jacks v. Belard et al. (29 L. D. 369); vacated, 30 L. D.
345.

Jackson Oil Co. v. Southern Pacific R. Rt. Co. (40
IL. D. 528); overruled, 42 L. D. 317.

Johnson v. South Dakota (17 L. D. 411); overruled,
41 L. D. 22.

Jones, James A. (3 L. D. 176); overruled, 8 L. D. 448.
Jones v. Kennett (6 L. D. 688); overruled, 14 L. D.

429.

Kackniann, Peter (1 L. D. 86); overruled, 16 L. D
464.

Kemper v. St. Paul and Pacific R. R. Co; (2:0. L. L.
805); overruled, 18 L. D. 101.

King v. Eastern Oregon Land 0O. (231:. D. 579);
modified, 30 L: D.i :. '

Kinney, E. C. (44 L. D. 580); overruled so far as in
conflict, 53 I D. 228. 

Kinsinger v. Peck (11 L. ID. 202); see 39 L. D. 162,
225.:

Kiser v. Keech (17 L. D.25); overruled, 23 L. D. 119.
Knight, Albert B., et al. (30 L. D. 227); overruled,

31 L. D. 64.D
Knight v. Heirs of Knight (39 L. D. 362, 491; 40 L. ID.

461); overruled, 43 L. D. 242.
Kniskern v. Hastings and Dakota Ry. Co.' (6 C. L.
* 0. 50); overruled, I L. D. 362.i
Kolberg, Peter F. (37 L. D. 453); overruled, 43 L. D.

181. ' : . : -
Krigbaum, James T. (12 L. D. 617); overruldd, 26

IL. D. 448.'
Krushnic, Emil L. (52 L. D. 282,. 295); vacated,

51 I.D. 42, 45. (See 280 U. S. 306.)

Lackawanna Placer Claim (16 L. D. 36); overruled,
37 L. D. 715.

Lamb v. Ullery (10 L. D. 528); overruled, 32 L. D.
331.

Largent, Edward B., et al. (13 L. D. 397); overruled
42 L. D. 321.

Larson, Syvert (40 L. D. 69); overruled, 43 L. D. 242.
Lasselle v. Missouri, Kansas and Texas Ry. Co.

(3 C.L. 0. 10); overruled, 14 L. D. 278.
Las Vegas Grant (13 L; D. 646;15 L. D. 58); revoked,

27 L. D. 68.
Laughlin, Allen (31 L. D. 256); overruled, 41 L. D.

161.
Laughlin v. Martin (18 L. D. 112); modified, 21

L. D. 40.
Law v. State of Utah (29 L. D. 623); overruled, 47

L. D. 359 X
Lemmons, Lawson H. (19 L. D. 37); overruled, 26

L. D. 389.
Leonard, Sarah (1 L. ID'. 41); overruled, 16 L. D. 464.
Lindberg, Anna C. (3 L: ID. 95); modified, 4 L. D.

299. '0 : - :
Linderman v. Wait (6 L. D. 689); overruled, 13

L. D. 459.
*Linhart v. Santa Fe Pacific R. R. Co. (36 L. D. 41);

overruled, 41 L. D. 284. (See 43 L. D. 536.)
Little Pet Lode (4 L. D. 17); overruled, 25 L. D. 550.
Lock Lode (6 L. D. 165); overruled, 26 L. D. 123.
Lockwood, Francis A. (20 L. D. 361); modified, 21

L. D. 200.
Lonergan v. Shockley (33 L. D. 238); overruled, 34

L. D. 314; 36 L. D. 199.
Louisiana, State of (S L. DID 126); modified, 9 L. D.

157.
Louisiana, State of (24 L. D. 231); vacated, 26 L. D.

Louisiana, State of (47 L. D. 366); overruled so far
as in conflict, 51 L. D. 291.

Louisiana, State of (48 L. D. 201); overruled so far
as in conflict, 51 L. D. 291.

Lucy B. Hussey Lode (5 L. D. 93); overruled, 25
L. D. 490.

l

3:XII



TABLE O0 OVERRULED -AND MODIFIED CASES

Luton, James W. (34 L. D. 468); overruled, 35 L. D.
102.

Lyman, Mary 0. (24 L. D. 493); overruled, 43 L. 0).
221.

Lynch, Patrick (71L. D. 33); overruled, 138L. D. 713.

MeBride v. Secretary of the Interior (8 C. L. 0. 10);
modified, 52 L. D. 33.

MeCalla v. Acker (28 . B. 208); vacated 30 L. D.
277.

McCornilckWiiliam S. (41 L. D. 661, 666); vacated,
43 L. D. 429.

*McCraney v. Heirs of Hayes (33 L. D. 21); over-
ruled, 41L. D. 119. (See 48 t. D: 196.) ,

McDonald, Roy, et cl. (34 L. D. 21); overruled, 37
L. D. 285.

*MefDonogh School Fund (11 L. D. 878); overruled,
30 L. D. 616. (See 35 L. D. 399.)

McFadden et ai. e. vMountain View Mining and
Milling Co. (26L. D. 530); vacated, 27 L. D. 358.

McGee,'Edward D. (17 L. D. 285);.overruled, 29
L. D. 166.

McGrann, Owen (5 L. D. 10); overruled, 24 L. D.
502.

McGregor, Carl (37 L. D. 693); overruled, 38 L. D.
148.

Mc1ernan'v. Bailey (16 L. D. 368); overruled, 17
L. D. 494.

*McKittrick Oil Co. v. Southern Pacific Ri. . Co.
(37 L. D. 243); overruled, 40 L. D. 528. (See 42

B. D8 317.)
McNamara et al. v. State of California (17 L. B. 2986);

overruled, 22 L. D. 666.
MePeek v. Sullivan et al. (25 L. D. 281); overruled,

36 L. D. 26.
Madigan, Thomas (8 L. D. 188); overruled, 27 L. D.

448.
Maginrnis, Charles P. (31 L. D. 222); overruled, 35

L. D. 399.
Maginnis, John S. (32 L. D. 14); modified, 42L. B.

472.
Maher, John M. (34 L. D. 342); modified, 421,. L.

472.
Mahoney, Timothy (41 L. D. 129); overruled, 42

L. D. 313.
Makela, Charles (46 L. D. 509); extended, 49 L. D.

244.
Makerason v. Snider's Heirs (22 L. D. 511); over-

ruled, 321L. D. 650.

Malone Land and Water Co. (41 L. D. 138); over-
ruled in part, 43 L. D. 110.

Maney, John J. (35 L. D. 250); modified, 48 L. D.
153.

Maple, Frank (37 L. D. 107); overruled, 43 L. D 181.
Martin v. Patrick (41 L. D. 284); overruled, 43 L. D.

536.
Mason v. Cromwell (24 L. D. 248); vacated, 26 I. D.

369.
Masten, E. C. (22 L. D. 337); overruled, 25 L. D. 111.
Mather et al. v. Hackley's Heirs (15 L. D. 487);

vacated, 19 L. D. 48.
Maughan, George W. (1 L. D. 25); overruled, 7

L. D. 94.
Maxwell and Sangre de Cristo Land Grants (46

L. D. 301); modified, 48 L. D. 88.

*Mevs. Hughart et ali. (23 L. D; 455); vacated, 28
L. D. 209. In effect reinstated, 44 L. D. 414; 487;
46L.D.434;48L.D; 195, 346,,348; 49L.D.260,66Z.

*Meeboer v. Heirs of Schut (351L. D. 335); overruled.
411. D.119. .(See4381,D.196.)

Mercer v. Buford Townsite (35 L. D. 119); over-
ruled, 35 L. D. 649.

Meyer, Peter (6 Li D. 639); modified, 12 L. D. 436.
Meyer it Brown (15 L. D. 307); see 39 L. D. 162, 225.
Miller, Edwin J. (35 L. D. 411); overruled 43 L. D.,

Miller v. Sebastian (19 LD. B 288); overruled, 26-8
L. D. 448.

Milner and North:Side R. R. Co. (36 L. D. 488),;
overruled, 40 L. D. 187.

Milton et al. v. Lamb (22 L. D. 339); overruled, 25
L. D. 550.

Milwaukee, Lake Shore and Western Ry. Co. (12f
L. D. 79); overruled, 29 L. D. 112. I I

Miner v. Mariott et at. (2 L. D. 709); modified, 28
L. D. 224.

Minnesota and Ontario Bridge Company (30 L. D.f
77); no longer followed, 50 L. D. 359.

"Mitchell v. Brown (3 L. D. 65); overruled, 41 L. D.
396. (See 43 L. D. 520.)

Monitor Lode (18 L. D. 358); overruled, 25 L. D..
495.

Moore, Charles H. (16 L. D. 204); overruled, 27 Li.
D. 482. - 1 I

Morgan v. Craig (10 C. L. 0. 234); overruled, 5 L.
D. 303.

Morgan v. Rowland (37 L. D. 90); overruled, 37 L.
D. 618.

Moritz v. Hinz (36 L. D. 450); vacated, 37 L. D.
382.

Morrison, Charles S. (36 L. D. 126); modified, 8M.
L.hD. 319.

Morrow et al. e. State of Oregon et al. (32 L. D. 54);.
modified, 33 L. D. 101.

Moses, Zelmer R. (36 L. D. 473); overruled, 44 L.
D. 570.

Mountain Chief Nos. 8 and 9 Lode Claims (36 L-
D. 100); overruled in part, 36 L. D. 551.

Mt. Whitney Military Reservation (40 L. D. 315);.
see 43 L. D. 83. 3

Muller, Ernest (46 L. D. 243); overruled, 48 L. D.
168.X 

Muller, Esberne E. (89 I,. D. 72); modified, 39 L.
D. 360.

Mulrix, Philip, Heirs of (33 L, D. 331); overruled,
43 L. D. 532.

Nebraska, State of (18 L. D. 124); overruled, 28 L.
D. 358.

Nebraska, State of, v. Dorrington (2 C. L. L. 647);.
overruled, 26 L. D). 123.

Neilsen v. Central Pacific R. R. Co. et al. (26 L. D.
252); modified, 30 L. D. 216.

Newbanks v. Thompson (22 L. D. 490); overruled,.
29 L. D. 108.

Newlon, Robert C. (41 L. D. 421); overruled, 438
L. D. 364.

New Mexico, State of (46 L. D. 217); overruled, 48-
L. D. 98.

Newton, Walter (22 L. D. 322); modified, 25 L. D.
188.

*Mecv� 

Hughart et ali (23; L. D; 455)- vacated, �281

L.D.209. 

Ineffectreinstated,44i:.D,41f,487;

46L.D.431;48L.D;,fg5l;3461,348;49L.D.260,66Z.
*Meeboerv.HeirsofSehut(35L.D�335);overrule(j,

41-LiD.119. 

�(S80431,�D.196.)

Mercer 

v. Buford Townsite (35 L. D. 119); over-

ruled, 

35 L. D. 649.

Meyer;Peter(6LiD.639);modifi6d,12L.D.436.
Meyer 

m Brown (15 L. D.�307); see'39 L. D. 162,22&

Miller, 

Edwin.T. (35 L. D. 411); overruled 43 L. D.,

Miller 

v. Sebastian (19 Li.Di:'288); overruled' .26-,

L. 

D. 

448.

Milner 

and North:Side R, R. Co. (36 Li D. 488)-,

overruled 

40 L. D. 187.

Milton 

et at. v. Lamb (22 L. D. 339); overruled, 2&

L. 

D. 

550.

Milwaukee,� 

Lake Shore and Western Ry. Coi� (IT

L. 

D. 79); overruled 29 L. D. 112i

Miner 

v. Marlott et a. . (2 Li D. 709)' modified, 29

L. 

D. 

224.

Minnesota 

and Ontario Bridge Company (30 L. D.

77); 

no longer followed, 50 Li D. 359.

"Mitchell 

v.l3rowh,(3 L; D. 65); overruled, 41 L. D.

396. 

(See 43 L. D. 520.)

Monitor 

Lode (18 L. D. 358); overruled, 25 Li D.-

495.
Moore, 

Charles H. (16 L. D. 204); overruled, 27 Li.

D. 

482.

Morgan 

v.� Craig (10 C. Li 0. 234); overruled, 5 L.

Di 

303.

Morgan 

v. Rowland (37 L. D. 90); overruled, 37 L-

D. 

618.

Moritz 

v. Hinz (36 L. D. 450)-�vacated, 37 L. D.

382.
Morrison, 

Charles S. (36 L. D. 126); modified, M.

L. 

Di 319.

Morrow 

et at. vi State of Oregon et aL (32 L. Di 54).

modified 

33 L. Di 101.

Moses, 

Zelmer R. (36 L. D. 473); overruled, 44 L.

I 

D. 

570.

Mountain 

Chief Nos. S and 9 Lode Clahns (36 L-

D. 

100); overruled in part, 36 L. D. 551.

Mt. 

Whitney Military Reservation (40 L. D. 315)�

see 

43 L. D. 33.

Muller, 

Ernest (46 L. D. 243); overruled, 48 L. D.

Muller, 

Esberne Ki (39 � Li D. 72); modified, 39 L,

I 

D. 360.

kiulrAx, 

Philip, Heirs of (33 Li D. 331) i overruled,

43 

L. Di 532.

Nebraska, 

State of (18 L. D i 124) i overruled, 28 L-

D. 

M&

Nebraska, 

State of, vi Dorrington (2 C. Li Li 647);,

overruled, 

26 L. lb. 123.

Neilsen 

v. Central Pacific R. Ri Co. et at. (26 Li D.

252)-I: 

modified; 30 L. D. 216.

Nowbanks 

V� Thompson (22 L. D. 490); overruled,.

29 

L. D. 108.

Newlon, 

Robert C. (41 L. D. 421)1- overruled, 43

L. 

D. 364.

New 

Mexico, State of (46 L; D 217) 1, overruled, 49-

L. 

D. 98.

Newton,'Walter 

(22 L. D. 322); modified, 25 L. D

188.

XXIIll



TABLE OF' OVERRULED AND MODIFIED CASES

New York Lode and Mill Site (5 L. D. 513); over-
ruled, 27 L. D. 373.

Nickel, John t. (9 L. D. 388); overruled, 41 L. B.
* 129. (See42 L. D. 313.)

Northern Pacific R. R. Co. (20 L. D. 191); modified,
. 22 L. D. 224; overruled, 29 L. D. 550.
Northern Pacific R. R. Co. (21 L. D. 412; 23 L. D.

204; 25 L. D. 501); overruled, 53 L. D. 242. (See
26 L., D. 265; 33 L. D. 426; 44 L. D. 218; 177 U. S.
435.) - 0 ::

Northern Pacific Ry. Co. (48 L. D. 573); overruled
so far as in conflict, 51 L. D. 196. (See 52 It, D
58.)

Northern Pacific R. R. Co. v. Bowman (7 L. D.
238); modified, 18 L. D. 224.

Northern Pacific RI. R. Co. v. Burns (6 L. D. 21);
overruled, 20 L. D. 191.

Northern Pacific R. R. Co. v. Loomis (21 L. D.
395);. overruled, 27 L. D. 464. i .:

Northern Pacific R. R. Co. s. Marshall et al. (17
L. D. 545); overruled, 28 L. D. 174.

Northern Pacific R. R. Co. v. Miller (7 L. D. 100);
overruled, 16 L. D. 229. .

Northern Pacific R. R. Co. s. Sherwood (28 L. D.
126); overruled, 29 L. D. 550.

Northern Pacific R. R. Co. v. Symons (22 L. D.
686); overruled, 28 L. D. 95.

Northern Pacific R. R. Co. v. Urquhart (8 L. D.
361); overruled, 28 L. D. 126.

Northern Pacific R. R. Co. v. Walters et al. (13 L.
D. 230); overruled so far as in conflict, 49 L. D.
391.

Northern Pacific R. R. Co. v. Yantis (8 L. D. 58);
- overruled, 12 L. D. 127. I 
Nyman v. St. Paul, Minneapolis, and Manitoba

IRy. Co. (5 L. D. 396); overruled, 6 L. D. 710.

O'Donnell, Thomas J. (28 L. D. 214); overruled,. 35
- L.D.411.

Olson v. Traver et al. (26 L. D. 350, 628); overruled,
29 L. D. 480; 30 L. D. 382.

Opinion A. A. 0. (35 L. D. 277); vacated, 36 L. D.
342.

,Oregon and California R. I. Co. v. Puckett. (39
L. D. 169); modified, 53I. D. 264.

,Oregon Central Military Wagon Road Co. v. Hart
(17 L. D. 480); overruled, 18 L. DB 543.

Owens et at. v. State of. California (22 L. D. 369);
overruled, 38 L. D. 253.

Pacific Slope Lode (12 L. D. 686); overruled, 25 L.
D. 518.

Papini v. Alderson (1 B. L. P. 91); modified, 5 L.
D. 256.

Patterson, Charles E. (3 L. D. 260); modified, 6
L. D. .284, 624.

Paul Jones Lode (28 L. D. 120); modified, 31 L. D.
359.

LPaul v. Wiseman (21 L. D. 12); overruled, 27 L. D.
522.

Pecos Irrigation and Improvement Co., (15 L. D.
470); overruled, 18 L. D. 168, 268.

Pennock, Belle L. (42 L. D. 315); vacated, 43 L. D.
66.

Perry v. Central Pacific R. R. Co. (39 It. D. 5);
overruled so far as in conflict, 47 L. D. 304.

Phebus, Clayton (48 L. D. 128) ;overruled so far as
in conflict, 50 L. D. 281.

Phelps, W. L. (8 C. L. 0. 139); overruled.2 L. D.
854.

Phillips, Alunzo (2 L. D. 321); overruled, 15 L. D.
424.

Phillips s. Breazeale's Heirs (19 L. D. 573); over-
ruled, 30 L. D. 93.

Pieper, Agnes C. (35 L. D. 459); overruled, 43IL. D.
374.

Pierce, Lewis W. (18 L. D. 328); vacated, 53 I. D.
447.

Pietkiewicz et al..v. Richmond (29 L. D. 195); over-
ruled, 37 L. D. 145.

PikesPeak Lode (10 L. D. 200); overruled so far as
analogous, 20 L. D. 204.

Pikes Peak Lode (14 L. D. 47); overruled, 20 L. D.
204.

Popple, James (12 L.l D. 433); overruled, 13 L. D.
588.

Powell, D. C. (6 L. D. 302); modified, 15 L. D. 477.
Premo, George (9 L. D. 70); see 39 L. D. 162, 225.
Prescott, Henrietta P. (46 L. D. 486); overruled, 51

L. D. 287.
Pringle, Wesley (13 L. D. 519); overruled, 29 L. D.

599.
Provensal, Victor H. (30 L. D. 616); overruled, 35

L. D. 399.
Prue, widow of Emanuel (6 L. D. 436); vacated,

33 L. . 409.
Pugh, F. M., et al. (14 L. D. 274); in effect vacated,

232 U. S. 452.
Puyallup Allotments (20 L. D. 157); modified, 29

L. D. 628.

Rancho Alisal (1 L. D. 173); overruled, 5 L. D. 320.
Rankin, James D., et al. (7 L. D. 411); overruled,

35 L. D. 32.
IRankin, John M. (20 L. D. 272); reversed, 21 L. D.

404.
Rebel Lode (12 L. D. 683); overruled, 20 L. D. 204;

48 L. D. 523.
'Reed v. Bufflington (7 L. D. 114); overruled, 8

IL. D. 110. (See 9 L. D. 160.)
IRegione v. Rosseler (40 L. D. 93); vacated, 40 L. D.

420.
Rialto No. 2 Placer Mining Claim (34 L. D. 44);

overruled, 37 L. D. 250.
Rico Town Site (1 L. D. 556); modified, 5 L. D. 256.
Rio Verde Canal Co. (26 L. D. 381); vacated, 27

L. D. 421.
tRoberts v. Oregon Central Military Road Ce. (19
L. D. 591); overruled, 31 L. D. 174.

Robinson, Stella G. (12 L. D. 443); overruled, 11
L. D. 1.

Rogers, Fred B. (47 L. D. 325); vacated, 53 I. D.
649.

Rogers, Horace B1. (10 L. D. 29); overruled, 14 L. D.
321.

Rogers v. Atlantic and Pacific R. R. CO. (6 L. D.
1565); overruled, 8 L. D.-165.

'Rogers v. Lukens (6 L. D. 111); overruled, 8I. D..
110. (See 9 L. D. 360.)

Romeroev. Widow of Knox (48 L. D. 32); overruled
so far as in conflict, 49 L. D. 244.

xxIv



-TABLE OF OVERRULED AND MODIFIED CASES

Roth, Gottieb (50 L. D. 196); modified, 50 L. D. 197.
Rough Rider and Other Mining Claims (41 L. D.

242, 255); vacated, 42 L. D. 584.

St. Clair, Frank (52 L. D. 597); modified 53 I. D.
-194.

-St. Paul, Minneapolis and Manitoba Ry. Co. (S
L. D. 259); modified, 13 L. D. 354. (See 32 L. D.
21.)

St. Paul, Minneapolis and Manitoba Ry. Co. v.
Hagen (20 L. D. 249): overruled, 25, L. D 86.

St. Paul, Minneapolis and Manitoba Ry. Co. v.
Fogelberg (29 L. D. 291); vacated 30 L. D. 191.

Salsberry, Carroll (17 L. D. 170); overruled, 39 L. D.
93.

Sangre de Cristo and Maxwell Land Grants (46
L. D. 301); modified, 48WL. D. 88.

Santa Fe Pacific R. R. Co. v. Peterson (39 L. D.
442); overruled, 41 L. D. 383.

Satisfaction Extension Mill Site (14 L. 3D. 173).
(See 32 L. D. 128.)

Sayles, Henry P. (2 L. D. 88); modified, 6 L. D.
797.

Schweitzerv. Hilliard et al. (19 L. D3.294); overruled,
26 L. D. 639.

Serrano v. Southern Pacific R. R. Co. (6 C. L. 0.
93); overruled, 1 L. D. 380.

Shanley v. Moran (1 L. D. 162); overruled, 15, L.
D3. 424.

Shineberger, Joseph (8 L. D. 231); overruled, 9 L.
3D. 202.

Simpson, Lawrence W. (35 L. D3. 399, 609); modified,
36 L. D. 205.

Sipchen v. Ross (1 L. D. 634); modified, 4 L. D. 152.
Smead v. Southern Pacific R. R. Co. (21 L. D. 432);

vacated, 29 L. D. 135.
Snook, NoahA., et al. (41 L. D. 428); overruled, 43

L.33D. Sot
Sorli v. Berg (40 L. D. 269); overruled, 42 L. D. 557.
South Star Lode (17 L. D. 280); overruled, 20 L. D.

204; 48 L. D. 523.
Southern Pacific R. R. Co. (15 L. D. 460); reversed,

18 L. D. 275.
Southern Pacific R. R. Co. (28 L. D. 281); recalled,

32 L. D. 51. :
Southern Pacific R. R. Co. (33 L. D. 89); recalled,

33 L. D. 528.
Southern Pacific R. R. Co. v. Burns (31 L. D. 272);

vacated, 37 L. D. 243.
Spaulding v. Northern Pacific R. R. Co. (21 L. D.

57); overruled, 31 L. D. 151.
Spencer, James (6 L. D. 217); modified, 6 L. D.

772; 8 L. D. 467. 
Spruill, Lelia May (50 L. D. 549); overruled, 52 L.

D 3339.
Standard Shales Products Co. (52 L. D. 622); over-

ruled so far as in conflict, 53 1. D. 42.
State of California (14 L. D. 253); vacated, 23 L. D.

230.
State of California (15 L. D. 10); overruled, 23 L. D.

423.
State of California (19 L. D. 585); vacated, 28 L. D.

5 7.
State of California (22 L. D. 428); overruled, 32

L t. D. 34.
State of California (32 L. D. 346); vacated, 50 L. D.
l 628. (See 37 L. D. 499, and 46 L. D. 396.)

State of California (44 L. D. 118); overruled, 48;
L. D. 98.

State of California (44 L. D. 468); overruled, 48
L. D.98. 

State of California v. Mbccettini (19 L. D. 369);
overruled, 31 L. D. 335.

State of California v. Pierce (3 C. L. 0. 118); modi-
fled, 2 L. D. 854.

State of California v. Smith (6 L. D. 543); overruled,
18 L. D. 343.

State of Colorado (7 L. D. 490); overruled, 9 L. D.
408.

State of Florida (17 L. D. 355); reversed, 19 L. D. 76.
State of Florida (47 L. D. 92, 93); overruled so'

far as in conflict, 51 L. D. 291.
State of Louisiana (8 L. D. 126); modified, 9 L. D.

157.
State of Louisiana (24 L. D. 231); vacated, 26 L. D. 5.
State of Louisiana (47 L. D. 366); overruled so far

as in conflict, 51 L. D. 291.
State of Louisiana (48 L. D. 201); overruled so far

as in conflict, 51 L. D. 291.
State of Nebraska (18 I,. D. 124); overruled, .28.

L. D. 358.
State of Nebraska v. Dorrington (2 C. L. L. 647);,

overruled, 26 L. D. 123.
State of New Mexico (46 L. .D. 217); overruled,
1 48 L.D. 98.
State of Utah (45 L. D. 651); overruled, 48 L. D. 98.
*Stevenson, Heirs of, v. Cunningham (32 L. D.

650); modified, 41 L. D. 119. (Sae 43 L. D. 196.)
Stewart et al v. Rees et al. (21 L. D. 446); overruled,

29 L. D. 401.
Stirling, Lillie E. (39 L. D. 346); overruled, 46-

L. D. 110.
Stockley, Thomas T. (44 L. D. 178; 180); vacated,

260 U. S. 532. (See 49 L. D3 460; 461; 492.)
Strain, A. G. (40 L. D. 108); overruled so far asin-

conffict, 51 L. D. 51.
Stricker, Lizzie (15 L. D. 74); overruled, 18 L. D.

283.
Stump, Alfred M., et al. (39 L. D. 437); vacated,.

42 L. D. 566.
Sumner v. Roberts (23 L. D. 201); overruled so far

as in conflict, 41 L. D. 176.
Sweeney v. Northern Pacific R. R. Co. (20 L. D.

394); overruled, 28 L. D. 174.
'Sweet, Enr P. (2 C. L. 0. 18); overruled, 41 L. D.

129. (See 42 L. D. 313.)
Sweeten c. Stevenson (2 B. L. P. 42); overruled,,

3 L. D. 248.
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'Tupper v. Schwarz (2 L. D. 623); overruled, 6 L. D.
624.

Turner v. Cartwright (17 L. D. 414); modified,
21 L. D. 40.

Turner v. Lang (1 C. L. 0. 51); modified, 5 L. D.
256.

Tyler, Charles (26 L. D. 699); overruled, 35 L. D.
411.
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United States r. Dana (18 L. D. 161); modified, 28
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NOTE.-The abbreviations used in this title refer to the following publications: "B. L. P." to Brainard's
Legal Precedents in Land and Mining Cases, vols. 1 and 2; "C. L. L." to Copp's Public Land Laws,

,edition of 1875, 1 volume, edition of 1882, 2 volumes, edition of 1890, 2 volumes; ' I C. L. O.' to Copp's Land
Owner, vols. 1-18; "I. B." to Decisions of the Department of the Interior, vol. 53; "L. and R." to records
of the former division of Lands and Railroads in the General Land Office; " L. D." to the Land Decisions
of the Department of the Interior, vols. 1-52.-Editor.
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way -282 (note), 283 (note)
1913, January 6 (41 L. D. 454), rights of way

(modified) _ 511
1913, March 1 (41 L. D. 532), rights of way

(modified) -511
1913, October 30 (42 L. D. 474), coal-land reg-

ulations -518
1914, November 4 (43 L. D. 444), marriage of

female citizen -167
Superseded - 375

1915, March 20 (44 L. D. 32), entry of phos-
phate, etc., lands - 479

1915, April 17 (44 L. D. 68), enlarged home-
steads; petitions for designation- 25

Paragraph 3 (e), affidavits - 25
Paragraph 5, segregative effect of applica-

tion -25
1915, June 18 (44 L. D. 127), rights of way 292 (note)
1916, February 26 (44 L. D. 572), Govern-

ment proceedings on reports of special
agents - 178,221,573,574

Page
1916, March 28 (45 L. D. 16), equitable adjudi-

cation (vacated) -101.
1916, April 28 (45 L. D. 77), entry of phos-

phate, etc., lands- 47
1916, May 18 (45 L. D. 385), general reclama--

tion circular:
Paragraph 59, proof and payment (amend-

ed) - 128
Paragraph 123, desert-land entries with-

in abandoned reclamation projects
(amended) -152

Paragraph 124, desert-land entries within
reclamation projects; assignment
(amended) -152

Paragraph 128, desert-land entries within
reclamation projects; securing water
(amended) -153

1916, May 24 (45 L. -D. 91), rights of way, -
unsurveyed lands -304 (note)

1916; July 19 (45 L. D7. 227), Alaska circular:
: Trade and manufacturing sites - 63,68

1916, July 27 (45 L. D. 320), leave of absence ... 40
1917, January 24 (45 L. D. 617), small holding

claims (modified) -592
1917, September 27 (46 L. D. 209), attorneys

and agents -347,349
1919, March 25 (47 L. D. 95), prolonged ab-

sences on account of climatic conditions - 97
Modified -104

1919, April 8 (47 L. D. 117), stock-watering
reservoirs on unsurveyed lands - 294 (note)

1919, April 24 (47 L. 7. 158), reclamation right
of way; compensation for damage to im-
provements -404

1919, October 15 (47 L. D. 257), return of dis-
charged soldiers and sailors to homesteads. 438

1920, March 11 (47 L. D. 437), oil and gas
regulations:

Paragraph 3, permits and leases for other
materials- 509, 511

Paragraph 4, applications -641,643
Paragraph 12½, assignment of permits-- 702

1920, April 9 (47 L. D. 361), school lands re-
served for power sites- 368

1920, July 1 (47 L. D. 417), general reclama-
mation circular; paragraphs 41 and 76,
amended -421

1920, November 20 (47 L. D. 595), Federal
water power act, section 24 -532, 537

1921, May 16 (48 L.7 D. 113), easements for
ditch rider stations -279 (note)

1922, January 16 (48 L. D. 389), suggestions to
homesteaders:

Paragraph 35 (b), leaves of absence - 40
1922, April 11 (49 L. D. 15), mining regulations

(headnote, p. 58) -.---------------- ...--------. 221
Paragraph 30, manner of locating placer

claims- 432,434
Paragraph 44, approval of publication_ 380

xxx
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CIRCULARS AND INSTRUCTIONS CITED, ETC.

Page
1922, April 11, mining regulations-Conti.

Paragraph 45, publication -57
Paragraph 53, protests 313
Paragraph 55, annual expenditures - 220
Paragraphs 85-88, adverse plaims; judg-

ment -557,714
Paragraph 89, appointment of surveyors - 58-

1922, May.2 (49 L. D. 9), homestead entries
within national forests- 154

1922, July 8 (49 L. D. 165), reclamation home-
stead ehtries; taxation 423

1922, September 19 (49 L. D. 281), exchange of
lands in San Juan, McKinley, and Valen- 
cia Counties, New Mexico '(amended).-- 54

1922, October 11 (49 L. D. 316), citizenship of
married women (revised) - - 166

1923, May 3 (49 L. ID. 577), permits for fencing
stock-watering reservoirs- 294 (note)

1924, February 2 (50 L. D. 261), petroleum'
and naval reserves; stock-raising and other
homesteads (superseded) - -47

1924, April 5 (50 L. D. 364)., expiration of pros-
pecting perrnits-,_ -:---- -- --- 705

1924, May 20 (50 L. D. 443, 453), desert land
entries - - 421

Paragraph 16, assignment -421
1924, May 23 (50 L.. D. 501), rules governing

payments for coal production prior to and
after issuance of permits and leases---- 314 (note)

1924, June 18 (50 L. D. 556), amending para-
graph 89 of the mining regulations-- 58

1925, January 2 (51 L. D. 1), stock-raising
homesteads:

Paragraph 2, lands within petroleum re-
serves not subject to entry (super-
seded) -347

Paragraph 6, additional entry -189
Paragraph 8 (b), additional entry; proof-. 276

1925, January 31 (51: L. D. 41), rights of way
for the transportation of oil and gas -- 678

1925, March 12 (51 L. D. 65), lands within pe-
troleum reserves excepted from stock-rais-
ing homestead entry (superseded)-- 347

1925, May 2 (51 L. D. 138), accounts; fees with
applications filed under the leasing act
(amended) -379,655

1925, May 18(51 L. D. 147), rights of way over
public lands and reservations -- 297 (note)

1925, August 17 (51 L. D. 180), permits to
prospect for potassium upon lands em-
braced within oil and gas permits - I 509

1925, October 6 (51 L. D. 221), leasing of lands
near or adjacent to mineral, medicinal, or
other springs -173

1926, May 25 (51 L. D. 457), selections, etc., of
lands containing springs or water holes--- 76,77

1926, July 8 (51 L. D. 485), rights of way 279 (note)
1926, July 9 (51 L. D. 487), listing less than a

legal subdivision by a land-grant railroad
company -- 150

1926, July 23 (51 i. D. 505), use of public lands
for recreational purposes (superseded)- . 408

1926, August 30 (51 L.ID. 525), adjustment of
water-right charges on Federal irrigation
projects -422

1926, September 11 (51 L. D. 574) fire killed
timber -74

Page
1927, January22 (52 L. D. 27, 29), fur farming

in Alaska; rentals (amended) - 674
1927, March 15 (52 L. D. 51), confirmation of

mineral school sections -369
:1927, Arilr 8 (52 L. D. 67); irrigation of arid

lands in Nevada:
Paragraph 3, application - 656 (note)

1927, April 20 (52 L. D. 84), potash permits
and leases- 338

Paragraph I19, limitation on holdings
(amended) : 338

1927, April 27 (52 L. ID. 106, 130, 135), town
sites 147

Recreational sites (superseded so far as in
conflict) ' 408

1927, June 3 (52 L. D. 155), State irrigation
districts- 423

1927, June 28 (52 L. D. 175), reduction of'
royalty in oil and gas leases- - - 474, 476

1927, July 19 (52 L. D. 193), exchange of lands
on-reclamation projects - - 422

1927, October 1 (52 L. D. 216), payment for
coal mined pending application for lease or
permit-- - - -- 314 (note)

.1928, January 9 (52 L. D. 254), right of land-
grant railroad company to list less than a
subdivision .---- -150

1928, April 7 (52 L. D. 340), sale of isolated
tracts - - 53,149

Paragraph 15, regulations under first pro-
:viso to act of March 9,1928 (amended) : 53

1928, June 18 (52 L. D. 407), use for recrea-
tional purposes of Oregon and California
Railroad and Coos Bay Wagon Road lands
(superseded) -408

1928, November 27 (52 L. D. 511), taxation of
reclamation entries -420,423

1928, December 1(52 L. D. 516), expiration of
-prospecting permits - :: 706

1929, March 20 (52 L. D. 580), conservation'of
oil and gas - ' 56

1929, July 29 (52 L. D. 653),'Oregon and Cali-
fornia Railroad and Coos Bay Wagon Road
l lands; sale of timber : 250

1929, November16 (52 L. D. 728), evidence of
citizenship - 374

1930, April 16 (53 I. D. 96j, leave of absence : "
from homesteads on account of climatic con-
ditions- 96

1930, May 16 (53 I. D. 103), prolonged absences
from settlement claims on account of cli-
matic conditions-- ---- 96 (note)

1930, June 9 (53 I. D. 127), withdrawal of oil
shale lands (superseded) - -34

1930, July 3 (53 I. D. 137), leases of oil and gas
in and under railroad and Sther rights of
way - 271

1930, July 7 (53 1. D. 228), proceedings against
mining claims within 'the Boulder Dam a
project - ---------------------------- 493

1930, August 12 (53 I. D. 166), citizenship of
married women (superseded) - ID375

1930, August 16 (53 I. D. 173), withdrawal of
lands containing hot or medicinal springs
(amended) - 270

1931, June 4 (53 3. D. 386), unit operation of
oil and gas permits and leases -647
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ACTS OF CONGRESS CITED AND CONSTRUED

- Page
1806, April 21(2 Stat. 391), sec. 11, school land 364
1811, March 3 (2 Stat. 662), Louisiana school

land - 364
1832, July 9 (4 Stat. 564), Commissioner of

Indian Affairs -333
1834, June 30 (4 Stat. 729), Indian Intercourse

Act --- 353
1842, October 11 (7 Stat. 596), Sac and Fox

Indian lands; cession -188
1848, February 2 (9 Stat. 922), treaty of Quad-

alupe Ridalgo -357
1849, March 3 (9 Stat, 395), Interior Depart-

ment -333, 591
Sec. 5, Secretary of the Interior -333

1850, Septembef 9 (9 Stat. 452), California en-
abling act -357

Sec. 3, public lands -357
1850, September 28,(9 Stat. 519), swamp land

grant - -- -- --- -- 455,465,470
1851, March 3 (9 Stat. 631), private claim-- 361
1852, June 10 (10 Stat. 8), Missouri railroad

grant -260
1855, June 9 (12 Stat. 951), Yakima treaty -- 623

Art. II, boundaries- 624

1855, July 16 (12 Stat. 975), Flatbead treaty.-- 154
1859, March 8 (12 Stat. 951), Yakima treaty-. 329

Art. II, creation of reservation; cession 329, 331
1859, October 1 (15 Stat. 467), Sac and Fox

Indian treaty; allotments -188
1862, July 1 (12 Stat. 489), Union Pacific Rail-

road grant -218
1863, June 9 (14 Stat. 647, 649), Nez Perce

tre-ty; exemption from taxation -134
1864, April 8 (13 Stati 39), California Indians.X 357

Sec. 2, creation of reservations - 357
1864, May 5 (13 Stat. 63), sec. 2, lands set apart

for Utah Indians - 129
1864, July 2 (13 Stat. 356), Union Pacific Rail-

road grant, sec. 4, lands granted -218
1864, July 2 (13 Stat. 365), Northern Pacific

grant -242, 488
Sec. 3, lands granted -242

1865, May 3 (13 Stat. 541, 559), Walapai Indian
Reservation- 486

1866, July 25 (14 Stat. 239), Oregon and Cali-
fornia railroad grant; Central Pacific - 489

1866, July 27 (14 Stat. 292), Atlantic and
Pacific grant -48,212,260, 265, 482

Sec. 2, extinguishment of Indian title---- 487
Sec. 3, lands granted; mineral lands.. 48, 260,486

* Sec. 8, construction requirements - 262
1867, March 2 (14 Stat. 507), annuities to Sac

and Fox Indians - 188
1867, March 30 (15 Stat. 539), Alaska; treaty

with Russia- 594
Art. III, care of uncivilized natives - 600,.

604, 606

Page
1869, February 24 (15 Stat. 693) Nez Perce

treaty; allotments -135
1869, April 10 (16 Stat. 13, 40), sec. 4, Board of

Indian Commissioners - 590
1870, June 15 (16 Stat. 308), authorizing adver-

tisements -517
1870, July 15 (16 Stat. 335, 360), Board of

Indian Commissioners - 590
1871, March 3 (16 Stat. 544% 566), Indian

treaties -353, 601
1871, March 3 (16 Stat. 544, 568), Board of

Indian Commissioners -590
1871, March 3 (16 Stat. 573), sec. 23, Southern

Pacific Railroad grant -212
1871, April 20 (17 Stat. 19), Atlantic and

Pacific Railroad; issuance of bonds - 262
1872, May 10 (17 Stat. 91), mining act - 533

Sec. 15, mill site- 533
1872, May 29 (17 Stat. 165, 186), Board of

Indian Commissioners -591
-1872, June 8 (17 Stat. 339), right of way to

Denver and Rio Grande Railway Com-
pany - E345

1875, February 11 (18 Stat. 315), lode mining
claims; tunnel expenditures- 672

1877, March 3 (19 Stat. 377), desert-land entry;
final proof -421

1875, March 3 (18 Stat. 402, 420), secs. 15 and
16, Indian homesteads -393

1875, March 3 (18 Stat. 482), railroad rights of
way -271, 274, 301, 339, 341, 425, 529

Sec. 4, filing profile; forfeiture -529
1878, June 18 (20 Stat. 165), lands set apart for

Utah Indians-- 129
1880, May 14 (21 Stat. 140), sec. 3, settlers.---- 240
1880, June 15 (21 Stat. 199, 205), Uncompahgre

Utes; allotments -540
1880, Juie 16 (21 Stat. 287), repayment.- 47,257, 577

Sec. 2, repayment -577
1881, March 3 (21 Stat. 505), mining claims;

proceedings where title not established by
court action -119

1882, May 17 (22 Stat. 68, 70), Board of Indian
Commissioners- 591

1884, May 17 (23 Stat. 24, 27), civil Govern- -
ment for Alaska established; Indian
occupancy -597, 600, 601, 604

Sec. 13, education - 597

1884, July 4 (23 Stat. 76, 96), Indian home-*
stead -350, 359, 392

1884, July 4 (23 Stat. 98), sec. 5, attorneys- 347

1885, March 3 (23 Stat. 362, 385), sec. 9, juris-
-diction over certain crimes committed by

Indians ------ ----------------- 360

1886, July 6 (24 Stat. 123), Atlantic and Pacific
grant; forfeiture- 262

XXXII.
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Page
1887, February 8 (24 Stat. 388), Indian allot-

ment -aoL 88j 108, 133, 350, 542, 624
Sec. 1j allotments- 135
See. 4, nonreservation Indians;- allot-

ments-- 350, 359j 602
Sec. 5, patents, etc -86,108,133,1386
Sec. 6, citizenship; allotments; trust

patents; jurisdiction - 87,88, 600
Sec. 7, water for irrigation; equitable dis-

tribution- ------------------ 625
1888, May 1 (25 Stat. 113), Oros Ventre agree-

ment -. :332
1888, October 2 (25 Stat. 505, 526), reservoir

sites - 289
1889, February 22 (25 Stat. 676), school lands;

North Dakota; South Dakota, Mon-
* tana, and Washington -709
Sec. 11, conditions for disposal- 709

1889, March 2 (25 Stat. 854), sec. 3, leave of
* absence on account of crop failure -40
1890, August 30 (26 Stat. 371, 391), reservation

in patents of rights of way for ditches- 401, 404
1890, August 30 (26 Stat. 371, 391), reservoir

sites- ----------------------------- 289
1891, February 28 (26 Stat. 794), Indian allot-

ments -108
See. 4, allotments- 359

1891, February 28 (26 Stat. 796), school land
indemnity- : - 226

1891, March 3 (26 Stat. 826), circuit courts of'
appeals - 605

1891, March 3 (26 Stat. 1095), timber culture
laws repealed- 21

Sec. 2, desert lands; assignments- 421
Sec. 7, confirmation- 101
Sec. 11, Alaska town sites - 67, 602, 604
Sec. 15, Alaska Indians -601
Sees. 18-21, rights of way for ditches,

canals, reservoirs, etc- 277,
278, 281, 297, 305, 306, 341, 345, 425, 679

1893, March 3 (27 Stat. 612, 631), Yakima
: agreement ------------- 624

1893, March 3 (27 Stat. 612, 645), secs. 15 and
16, Five Civilized Tribes; allotments; ter-
mination of tribal existence _- - 49, 503

1894, March 15 (28 Stat. 286, 312), sec. 4, Com-
missioner of Indian Affairs; bids and con-
tracts- : -'----517

1894, July 16 (28 Stat. 107), sec. 6, Utah school
land -- 31, 224, 366

1894, August 13 (28 Stat. 279), bonds - 282
1894, August 15 (28 Stat. 286, 326, 327, 330),

Nez Perce agreement; cession -135
1894, August 15 (28 Stat. 286, 337), Uncom-

pahgre Utes-0 5
Sec. 20, allotments - 540
Sec. 21, lands opened to entry-541

1894, August 18 (28 Stat. 372, 394), surveys
and preference right selections - 25

1895, January 21 (28 Stat. 635), right of way_ 297, 301
1896, May 14 (29 Stat. 120), right of way-' 296
1896, June 10 (29 Stat. 321, 331), Sac and Fox

Indians, cession of jurisdiction by the State
of Iowa -189

1897, January 13 (29 Stat. 484), reservoir sites 290,
: 294, 307, 309, 310

Page
1897, February 26 (29 Stat. 599), reservoir sites 289
1897, March 3 (29 Stat. 622), Atlantic and

Pacific grant - L 263, 265
Sec. 1, foreclosure -23,261

1897, June 4 (30 Stat. 11, 36), forest lieu selec-
tion -396, 451,455

1897, June 7 (30 Stat: 62, 87), Uneompahgre
Utes -:540

1898, May 11 (30 Stat. 404), right of way -_ 296, 301
Sec. 2, use of right of way- 278, 297

1898, May 14 (30 Stat. 409), Alaska home-
steads; Indian occupancy -601, 604

Sec. 2, right of way -59,66
Sec. 5, maps of location -62
See. 6, right of way -67
See. 7, reservations -67,70
Sec. 10, trade and manufacturing sites... 59,

63, 66, 68
1898, June 21 (30 Stat. 484), New Mexico;

reservation of school sections- 239,585
1898, June 28 (30 Stat. 495), sec. 29, Choctaw

and Chickasaw agreement;: allotted lands
exempted from taxation- 503

1898, July 1 (30 Stat. 567, 568), Seminole agree-
ment; Indian homesteads exempted from
taxation- 503

1898, July, 1 (30 Stat. 597, 620), Northern
Pacific adjustment -242

1899, February 8 (30 Stat. 822), substitution in
suit when Federal officer dies -234

189, March 3 (30 Stat. 1253), Alaska criminal
code -596

1900, May 31 (31 Stat. 221, 246), sec. 2, leasing
of Yakima Indian allotments -110

1900, June 6 (31 Stat. 321, 330), civil govern-
Iment for Alaska established -601
.Sec. 27, Indian occupancy protected - 601
Sec. 28, education -597

1901, February 15 (31 Stat. 760), rights of way
for telegraph and telephone lines, electrical
plants, canals and reservoirs - 295,

306, 307, 443, 675, 677, 678
1901, March 3 (31 Stat. 861, 863), Creek agree-

ment -503
Sec. 7, Indian homesteads exempted from

taxation -503
1101, March 3 (31 Stat. 1058, 1083), see. 3,

rights of way through Indian reservations;
condemnation of allotted lands - 300, 638

1901, March 3 (31 Stat. 1438), Alaska; license
fees for support of schools -597

1902, June 17 (32 Stat. 388), reclamation act-- - 22, 36,
229, 324, 366,402,419, 421, 493, 515,625, 658, 707

Sec. 3, withdrawal -707
1902, June 19 (32 Stat. 744), Uintah lands;

UncompahgreUtes; allotments - 540
1102, June 30 (32 Stat. 5600), supplemental

Creek agreement- 503
Sea. 16, Indian homesteads exempted

from taxation X- - 503
1902, July 1 (32 Stat. 641), Choetaw and Chick-

asaw agreement -503
1902, July 1 (32 Stat. 716), Cherokee agree-

Ment- 50
Sec. 11, allotments -' 0

18607-33-i-n
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Page
.91902, July 1 (32 Stat. 716)-Continued

-I : Sec. 13, Indian homestead; exemption
from taxation 10 502, 503

Sec. 14, allotments; restrictions against
alienation - 50

Sec. 15, allotments; alienation- 50
1903, January 31 (32 Stat. 790), compulsory

attendance of witnesses- 613
1903, March 3 (32 Stat. 982, 998), Unsom-

- pabgre lands; mineral lands- 541
1904, April 21(33 Stat. 189, 204), Creek Indian

lands; removal of restrictions- 472
1904, April 23 (33 Stat. 302), Flathead Indian

Reservation -36,154
* Sec. 9, opening to settlement- 154

Sec. 14, disposal of proceeds 154
Sec. 16, liability of United States limited- 154

1904, April 28 (33 Stat. 556), small holding
claims : 592

1904, December 21 (33 Stat. 595), Yakima
Indian Reservation; sale of surplus lands 108, 625

Sec. 2, allotments -108
Sec. 4, distribution of proceeds- 625
Sec. 0 5, annual payments for irrigated

lands -626
1905, January 27 (33 Stat. 616), Alaska roads

and schools-- 597
Sec. 7, education- 597

1905, February 1 (33 Stat. 628), forest reserves;-
transfer of jurisdiction to Department of
Agriculture - - 67

Sec. 1, rights of way -297, 299, 677
Sec. 4, rights of way for construction and

maintenance of dams, reservoirs,
ditches, etc - 302

1905, February 7 (33 Stat. 702), Yosemite
National Park, California; change , of
boundiries- 38

1905, February 9 (33 Stat. 714), Klamath rec-
lamation project - 696

1905, March 3 (33 Stat. 1048, 1070), Uintah
Indian Reservation; IUintah Forest Re-
serve -130

1905, March 30 (33 Stat. 1156, 1188), Alaska;
education- 597

1905, June 14 (34 Stat. 3116), Uintah Indian
Reservation; proclamation - 130

1906, March 6 (34 Stat. 53), Yakima Indian
Reservation; sale of surplus lands -626

1906, April 26 (34 Stat. 137), Five Civilized
Tribes -- ------------------- 50, 504

Sec. 19, alienation restrictions extended;
taxation -0, 472,504,609

* Sec. 23, disposal of property by will; re- i
striction -639

1906, May 8 (34 Stat. 182), Indian trust
patents; jurisdiction; citizenship- 87,95

1906, May 17 (34 Stat. 197), Alaska allot-
, ments .194, 601, 602
1906, June 21 (34 Stat. 325, 377), support and

civilizationofYakimaIndians -624
1906, June 27 (34 Stat. 519), sec. 5, relief of

desert-land: entrymen on reclamation
projects -22,191, 421

Page

1906, June 28 (34 Stat. 539), Osage lands; allot-
ments 170

Distribution of lands and funds- 565
Sec. 2, removal of restrictions from sur-

plus lands -170
Restrictions; taxation- 566;567,571

1906, June 30 (34 Stat. 697, 729), education and
support of Alaskan natives- 598

1907, March 1;(34 Stat. 1015,1035), Blackfeet
Indian Reservation; allotments -542

1907, March 1 (34 Stat. 1015, 1050), Yakima
Indian Reservation; irrigation; reimburse-
ment - 624,627

1907, March 2 (34 Stat. 1228), Expatriation
Act-- 374,376

Sec. 3, resumption of citizenship by mar-
ried women -374, 376

1907, March 4 (34 Stat. 1295, 1338), sale of sur-
plus male reindeer - 72

1908, March 26 (359Stat. 48), repayment. 47,474,577
1908,, March 286 (35 Stat. 52), desert-land

entries -22,421,645
Sec. 2, assignment - -421
Sec. 3, extensionof time - - 22,645

1906, April 30 (35 Stat. 70, 80), purchase of
lands for Sac and Fox Indians-- - 190

1908, April 30 (35 Stat. 70, 96), support and
civilization of Yakima Indians- 624

1908, May 27 (35 Stat. 312), Five Civilized
Tribes; allotments; removal of restric-
tions -50,1568, 162, 166,413,472,504, 609

Sec. 1, restrictions on lands of living
allottees- 158,159,164

Condemnation of restricted lands-. 638
Sec. 2, leasing of restricted oil and gas

lands -162
Sec. 4, taxation -51,504
Sec. 6, jurisdiction over persons and prop-

erty of minor allottees - - 639
Sec. 8, execution of wills - - 639
Sec. 9, deceased allottees; descent and

distribution- 158,159,164,166,413,415,417
1906, May 27 (35 Stat. 317, 351), education and

support of Alaskan natives -* 596
1908, May 30 (35 Stat. 558), Fort Peck lands;

allotments_ 543
1909, February 6 (35 Stat. 600, 603), see. 9, sale

of liquor to Indians; Alaskan natives-:.- 596, 600
1909, February 16 (35 Stat. 2226), Tongass

National Forest - 66
1909, February 19 (35 Stat. 639), enlarged

homestead act -23, 479
1909, February 25 (35 Stat. 647), forfeiture of

certain railroad rights of way -345
1909, March 3 (35 Stat. 781, 813), support and

civilization of Yakima Indians -624
1909, March 4 (35 Stat. 1088), Criminal Code:

Sec. 56, breaking fences -371
Sec. 109, officers interested in claims

against United States-- - 347
Sees. 114-116, public contracts; Members

of Congress -142
1909, May 22 (36 Stat. 2494), proclamation

opening Indian reservations; Flathead,
reservation- 155
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Page
1910, April 4 (36 Stat. 269, 285), Strawberry

Valley irrigation project -130
1910, April 4 (36 Stat. 269, 286), Yakima

Indian Reservation; irrigation of allotted
lands- 624, 626

1910, May 6 (36 Stat. 348), Yakima Indian res-
ervation; allotments - 108

1910, June 20 (36 Stat. 557), sec. 6, New
Mexico; additional school grant. 114,239,268,585

1910, June 22 (36 Stat. 583), agricultural entries
on withdrawn coal lands -149,445,710

Sec. 3, right to prospect -446
1910, June 23 (36 Stat. 592), assignment of com-

pleted reclamation homestead entries 36, 421, 660
1910, June 25 (36 Stat. 847), withdrawals ------ 112

127, 173, 230, 368,533, 537, 543, 684, 686, 689c
Sec. 1, temporary withdrawals - 684, 688
Sec. 2, mining rights continued - - 533

1910, June 25 (26 Stat. 855), Indian heirship
act- 82,88j 350

Sec. 4, allotments; descent -110
Sec. 13, power-site withdrawals on Indian

reservations -683, 684, 686, 689
Sec. 14, power sites; cancellation of Indian

trust patents -693
Sec. 17, allotments- 359

1911, February 3 (36 Stat. 896), second home-
stead and desert-land entries- 479

1911, March 3 (36 Stat. 1058, 1075), Yakima
Indian Reservation; irrigation of allotted
lands -624,626

1911, March 4 (36 Stat. 1235, 1253), forest I
reserves; right of way -443

1912, April 23 (37 Stat. 90), Louisiana school
land- 364

1912, April 30 (37 Stat. 105), school land selec-
tions for surface of coal lands - 710

1912, April 30 (37 Stat. 106), desert-land entries;
- time to make final proof extended - 22, 645
1912, June 6 (37 Stat. 123), three-year home-

stead act -.--..-- 76
1912, July 24 (37 Stat. 200), reclanation assign-

ments ---------------------- 1---------- 152
1912, August 9 (37 Stat. 265), reclamation

entries; assignment; liens; limitations as to
holdings -1 36,152, 421,659,660,661

1912, August 24 (37 Stat. 497), withdrawals;
mining rights continued - 127,173,-533, 535

1912, August 24 (37 Stat. 512), Alaska Terri-
tory- -598

Sec. 3, the legislature -598
1912, August 24 (37 Stat. 518, 521), Secretary to

Board of Indian Commissioners -591
1912, August 24 (37 Stat. 518, 538), Yakima

Indian Reservation; water for irrigation.-. 624, 627
1912, August 24 (37 Stat. 569, 591), sec. 3,

Quartermaster's Corps- 546
1912, August 26 (37 Stat. 610), desert entries on;

reclamationprojects - 152
1913, February 14 (37 Stat. 678), disposal of

restricted allotments -521
See. 2, approval of Indian will; revocation

of approval - 521
1913, June 10 (38 Stat. 77, 100), Yakima Indian

Reservation; extension of irrigation sys-
tem--------- 24, 627

* y X . 0 \ j Page
1913, December 19 (38 Stat. 242), Yosemite

National Park; rights of way for reservoirs;
Hetch letchy Valley -425

1914, July 9 (38 Stat. 414), town lots -147
1914, July 17 (38 Stat. 509), phosphate, etc.

lands; surface entries -41,
311, 343, 446, 539, 543, 710

Sec. 2, bond for prospecting 446
1914, July 17 (38 Stat. 510), Flatbead irrigation

project; patents- 36
1914, August 1 (38 Stat. 182, 604), Yakima

Indian Reservation; water for irrigation-;-- 624,
628, 631

1914, August 13 (38 Stat. 686), reclamationf
extension act; lien for unpaid charges- 324, 659

1914, September 5 (38 Stat. 712), second
homestead and desert-land entries - 75,578

1915j January 28 (38 Stat. 800), sec. 2, Reve-
nue Cutter Service - 546

1915, March 4 (38 Stat. 1138, 1161), see. 5,
desert lands; time to make final proof
extended -22,646

1915, March 4 (38 Stat. 1162), enlarged home-
steads validated - 24

1915, March 4 (38 Stat. 1228), Indian Office
appropriations -624

1916, May 18 (39 Stat. 123, 153), Yakima In-
dian Reservation; irrigation of allotted
lands - 624, 628,636

1916, June 3 (39 Stat. 218), Oregon and Cali-
fornia dailroad lands- - 250, 405, 407, 408

1916, June 30 (39 Stat. 243), Mount Rainier
National Park, Washington; jurisdiction. 317

1916, July 3 (39 Stat. 341), leave of absence;
homestead settlers - 40, 96

1916, August 11 (39 Stat. 506), reclamation
act extended to State irrigation districts. 423, 659

Sec. 2, assessments- 659,660
Sec. 6, sale of nonirrigable land;: patent- 661, 662

1916, December 29 (39 Stat. 862), stock-raising
homesteads -226, 265, 275, 1343, 392, 578

Sec. 4, additional entry - 276
Sec. 5, additional entry -181,276
Sec. 7, commutation -276

1917, January 25 (39 Stat. 868), Yuma auxiliary
project; reconveyance - 617

Sec. 1, sale of lands -- - 617
Sec. 2, patent: - -618

1917, February 15 (39 Stat. 920), patents and
final water right certificates - - 152

1917, February 26 (39 Stat. 938), Mount Mo-
Xinley National Park - - 675

Sec. 2, valid existing claims - - 676
Sec. 3, rights of way - - 676

1917, February 27 (39 Stat. 946), relief of set-
tlers on Northern Pacific Railroad lands- 242

1917, March 2 (39 Stat. 969, 989), Yakima In-
: dian Reservation; irrigation of allotted
lands -624 629

1917, March 3 (39 Stat. 1131), Alaska; schools :
-for civilized children = : 598

1917, March 4 (39 Stat. 1197), right of way for
drainage - 279

1918, February 11 (40 Stat. 437), Yuma aux- 
iliary project; reconveyance -617
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1918, March 21 (40 Stat. 458), desert lands;

time to make final proof extended -22
1918, May 25 (40 Stat. 561, 587), Yakima.

Indian Reservation; Wapato project.... 624, 630
1918, October 25 (40 Stat. 1016), stock-raising

homestead entries -180
Sec. 3, area - ---- -- ----------- 181

1919, February 25 (40 Stat.,1153), homestead
residencereduced for elimatiereasons - 96,104

1919, February 25 (40 Stat. 1161), credit for
military service- 650

1919, February 26 (40 Stat. 1175), Grand
Canyon National Park -493

Sec.. 4, valid claims excluded -493
1919, February 26 (40 Stat. 1179), Coos Bay,

Wagon Road lands- 250,405,408
1919, June 30 (41 Stat. 3, 27), Yakima Indian

Reservation; Wapato project -624, 630
1919, November 13 (41 Stat. 354), mining

claims; suspension of assessment work- 43
1919, December 11 (41 Stat. 366), repayment-- 47,

474, 577
1920, February 14 (41 Stat. 408, 421), Fort

Peck lands; coal lands; allotments - 543
1920, February 14 (41 Stat. 408, 431), Yakima

Indian Reservation; Wapato project - 624, 631
1920, February 25 (41 Stat. 437), leasing act 145,

154, 176, 206, 215, 219, 338, 379, 494, 509, 669, 702
Sec. 1, reservation of helium 141, 509
Sec. 7, annual rentals -561
Sec. 15, oil and gas permits----------- 702
Sec. 17, reduction of royalty -386,

391, 474, 478, 514
Sees. 26-38, general provisions -509
Sec. 27, restrictions- 338, 386, 390, 391, 647
Sec. 28, pipe lines-- 310
Sec. 29, easements, etc- 311, 509, 510
Sec. 30, monopoly and fair prices - 141
Sec. 31, forfeiture of lease -207
Sec. 32, regulations -476
Sec. 35, disposal of receipts -155
Sec. 37, valid claims--- 43,:176,178, 219, 230,492

1920, May 27 (41 Stat. 627), Klamath reclama-
tion project - -696

1920, June 4 (41 Stat. 751), Crow lands -- 550
Sec. 1, allotments- 550,552
Sec. 3, enrollment -551, 552, 553
Sec. 11, distribution of tribal funds- 551,

i53,554

1920, June 10 (41 Stat. 1063), Federal Power
Act - - - 4,7,396,443,678,685

Sec. 3, public lands - - 685
Sec. 4, administration; authority of Fed-

eral Power Commission- 685
Sec. 7, preferences to States and munic-

ipalities -4,7,11,18
Sec. 23, valid existing claim - - 443
Sec. 24, lands within projects reserved

from entry- 396, 132, 536, 681, 683, 6859 686
Sec. 29, repeal of inconsistent laws- 537

1921, March 1 (41 Stat. 1194), right of way for
tramroads, canals, and reservoirs -279

1921, March 3 (41 Stat. 1225, 1232), Indian
allotments; farming and grazing leases - 110

1921, March 3 (41 Stat. 1225, 1239), Navajo
Indian reservation; exchange of allotments. 54

1921, March 3 (41 Stat. 1225, 1246), Yakima
Indian Reservation; enlargement of Wapato
project - 624,631

1921, March 3 (41 Stat. 1249), Osage Indians;
quarterly allowances - 171

Sec. 3, removal of alienation restrictions. 567, 571
Sec. 5, State tax on oil and gas production

authorized -- 506
1921, March 3 (41 Stat. 1353), National parks

and monuments excepted from Federal
Water Power Act- 297, 675, 676, 678, 679

1921, June 10 (42 Stat. 24), sec 305, General
Accounting Office -589

1922, January 21 (42 Stat. 358), soldiers' pref-
erence rights -499

1922, January 10 (42 Stat. 359), Mount Mc-
Kinley National Park; additions - 675

1922, March 8 (42 Stat. 414), disposal of aban-
doned railroad rights of way- 345

1922, March 20 (42 Stat. 465), forest exchange
act- 434

1922, May 15 (42 Stat. 541), State irrigation
districts; patents; liens -152, 661

1922, May 24 (42 Stat. 552, 578), Yakima
Indian Reservation; enlargement of Wapato
project - 624, 631

1922, May 24 (42 Stat. 552, 583), education
and support of Alaskan natives - 599

.1922, May 24 (42 Stat. 552, 584), sale of surplus
male reindeer- 72

1922, May 25 (42 Stat. 595), Yakima Indian
Reservation; reduction of per acre pay-
iments -624,631

1922, September 22 (42 Stat. 1017), Florida;
confirmation of school lands - 666

1922, September 22 (42 Stat. 1021), naturaliza-
tion and citizenship of married women---- 166,

167l 374, 375
Sec. 3(a), retention of citizenship- 374,375
Sec. 5, repealed V 374, 375

1922, December 28 (42 Stat. 1066), damage to
property by negligence -402

1921, January 24 (42 Stat. 552, 578), Yakima
Indian Reservation; reimbursement of irri-
gation construction costs - 624, 636

1923, January 24 (42 Stat. 1174, 1205), sale of
surplus male reindeer - 72

1923, March 3 (42 Stat. 1417), fencing stock-
watering reservoirs -294

1923, March 3 (42 Stat. 1438), Klamath recla-
mation project; suit authorized - 697

1923, March 4 (42 Stat. 1448), Red River oil
lands, Oklahoma - 206

1923, March 4 (42 Stat. 1488), Federal Em-
ployees Classification Act- 591

1924, May 29 (43 Stat. 244), mining leases on
unallotted lands; oil and gas -441

1924, June 2 (43 Stat. 253), certificates of citi-
zenship to Indians 95, 596, 606

1924, June 5 (43 Stat. 390, 403), Yakima Indian
Reservation; Satus unit of Wapato proj-
cot- - 624,632

1924, June 5 (43 Stat. 390, 427), sale of surplus
male reindeer --- - - 72
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1924, June 7 (43 Stat. 475), sec. 4, San Carlos

reclamation project; approval of appraisal
and purchase price - 515

1924, June 7 (43 Stat. 607), World War Veter-
ans' Act- 546, 548

Sec. 5, Director of Veterans' Bureau;
administrative powers -548

Sec. 10, Director of Veterans' Bureau; V

general powers -548
See. 202 (10), hospital facilities, etc - 546

1921, June 7 (43 Stat. 636), private claims with-
in Indian pueblos, New Mexico -97
: Sec. 2, Pueblo Lands Board - 97

Sec. 4, time limit for suits - 97
Sec. 4(b), right of Indians to assert title

by suit ----------------------------- 98
Sec. 13, non-Indian claimants; patents or

certification of title -97,98
1924, June 7 (43 Stat. 643), grant to City of

Phcenix, Arizona, for park purposes - 245
1924, December 5 (43 Stat. 672, 701), Fact

Finders Act -258
Sec. 4, subsec. I, distribution of net profits

from power plants -258, 427
Subsec. M, exchange of farm units;

prior payments credited -422
1925, February 13 (43 Stat. 936), sec. 11,

survival of action on. death of Federal
official - 233, 235

Sec. 11(c) substitution of official - 237
Sec. 13, repealing provisions -235

1925, February 20 (43 Stat. 954), Walapai
Indian Reservation; exchange of lands.. 484,491

1925, February 25 (43 Stat. 978), industrial
schools for Alaskan natives - 112

1925, February 25 (43 Stat. 982), desert lands;
time to make final proof extended - 22, 645

1925, February 25 (43 Stat. 1580), suspended
desert-land entries in Riverside County,
California - ---- -----------. 104

1925, February 27 (43 Stat. 1008), Osage In-
dians; quarterly allowances -17

Sec. 4, certificates of competency - 171
1925, February 27 (43 Stat. 1013), preference

right claims, Wisconsin; erroneous surveys 613
Sec. 2, preference right to purchase - 614
Sec. 3, division of lands among riparian

owners- 614
1925, March 3 (43 Stat. 1133), leases for bath

houses and hotels near mineral springs--- 173, 270
1925, March 3 (43 Stat. 1141, 1154), Yakima

Indian Reservation: Satus unit of Wapato
project - 624,632

1925, March 3 (43 Stat. 1141, 1181), sale of sur-
plus male reindeer- 72

1925, March 3 (43 Stat. 1185), Custer State
Park, South Dakota; patent - 196,198, 204

1926, April 12 (44 Stat. 239), Five Civilized
Tribes; alienation restrictions removed by
death of allottee - 160,164

Sec. 2, Oklahoma statutes of limitations
made applicable against restricted In-
dians ---------------------- ----------- 639

1926, May 10 (44 Stat. 453, 467), Yakima
Indian Reservation; Satus unit of Wapato
project -624,632

Page
1926, May:10 (44 Stat. 453, 492), sale of surplus

male reindeer -72
1926, May 19 (44 Stat. 566), Crow lands ---- 552, 554

Sec. 1, allotments -552
1926, May 25 (44 Stat. 636), adjustment of

water right charges -324
Sec. 43, suspension of construction

charges - 326
See. 44, exchanges, if lands eliminated,

where final proof on original accepted.. 422
1926, May 26 (44 Stat. 658), Crow lands; leas-

ing of allotments -552
1926, May 28 (44 Stat. 668), right of way for

irrigation and drainage -279
1926, June 14 (44 Stat. 741), sale and lease of

lands for recreational purposes - 405, 409
1926, June 25 (44 Stat. 768), potash explora-

tion : 510
1926, July 2 (44 Stat. 790),World War Veterans'

Act amended 548
1926, July 3 (44 Stat. 821), Alaska fur farming 674
1926, July 3 (44 Stat. 890), sale of burnt, dead,

and down timber -74
1926, July 13 (44 Stat. 915), revested Oregon

and California Railroad lands; payment of
taxes -- 408

1927, January 12 (44 Stat. 934, 946), Yakima
Indian Reservation; Satus unit of Wapato
project - 624,632

1927, January 12 (44 Stat. 934, 968), sale of male
reindeer -72

1927, January 25 (44 Stat. 1026), school grant
of mineral lands -3, 33, 225, 366, 665

Sec. 1, grants extended to mineral lands-. 366
Sec. 1, subsec. (b), mineral rights on lands

sold reserved to the States - 32, 33,35, 666
Subsec. (c), lands within existing

reservations excluded - 225, 367, 665
1927, February 7 (44 Stat. 1017), potash per-

mits and leases -338, 379, 509,704
Sec. 4, potassium and sodium leases- _ 509, 510
Sec. 5, general provisions of leasing act

made applicable --- 509
1927, February 8 (44 Stat. 1081), grant to City

of Phoenix, Arizona; reservation of min-
erals; rules and regulations -246

1927, February 10 (44 Stat. 1068), ex-officio
commission for Alaska; reindeer - . 72

1927, March 3 (44 Stat. 1361), Indian war
pensions -102

1927, March 3 (44 Stat. 1401), Fort Peck lands;
reservation of oil and gas ---- 539

1927, March 4 (44 Stat. 1845), Whaler Island,
California - 237

1927, May 25 (44 Stat. 629), Indian or Eskimo :
town lots : : 67

1928, March 7 (45 Stat. 200, 214), Yakima In-
dian Reservation; Satus unit of Wapato
project - 624,632

1928, March 9 (45 Stat. 291), extension of time
under coal permits -------- L---------------- 701

1928, April 13 (45 Stat. 429), revested Oregon
and California Raiiroad, and Coos Bay
Wagon Road lands; exchanges for recrea-
tional purposess .-. .. -_- . ..... 405,409
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1928, April21 (45 Stat. 439), taxation of home-
stead and desert-land entries on reclamation
projects -37, 41, 423, 659

1928, May 2 (45 Stat. 482), Crow lands; allot-
mentseto after-born children 512

1928, May 10 (45 Stat. 495), Five Civilized
Tribes; taxation of allotments---- 59, 198,163,471
: Sess. 1 and 2, restrictions extended- 5- 1,

158, 160, 161, 164
Termination of restrictions - 507

: See. 3, taxation ofsitneral production.. - 502,
506, 607, 639

Sec.4jtaxatiornofrestrictedlandsinexcess : i
of 160 acres - 52,471,507,639,640

1928, May 12 (45. Stat. 501), Custer State Park,
South Dakota; grant to State -201,204

1928, May 17 (43 Stat. 597), Oregon and Cali-
fornia Railroad lands; sale of timber- 250

1928, May 24 (45 Stat. 733), Five Civilized
Tribes; taxation of restricted lands in excess
of 160 acres - - 49, 52,471, 507,640:

1928, December 11 (45 Stat: 1019), sodium:
leases - -379

1928, December 21'. (45 Stat. 1057), Boulder
Canyon Project Act: 0 :

Sec. 4 (b), contracts for reimbursement of
the United States -5,20

Sec. 5 (a), contracts for electrical energy;
bids - 5

Sec. 5 (c), contracts for use of water; pref-
erence to States -4, 6,11.13,17,18

Sec. 15, investigation, etc., as to utiliza-
tion of water of Colorado River ----- 20

Sec. 16, Commission from ratifying State

to act, in advisory capacity -:20
1929, February 20 (45 Stat.:1252), Indian irri-

gation projects; damage to private prop-
erty -399,401,402

1929, March 2 (45 Stat. 1478), Osage lands; ex-:
tension of restrictions;. tax exemption.---- 170, 568
: Sec. 5, restrictions -171

1929, March 2. (45 Stat. 1536), Rocky Mon n- :
tain National Park, Colorado; jurisdiction 323

1929, March 4 (45 Stat. 1548), relief to desert-
land entrymen; patents -644

1929, March 4 (45 Stat. 1562, 1576), Yakima
Indian Reservation; Satus unit of Wapato
project- 624,632

1929, March 4 (45 Stat. 1562; 1583), Sac and
Fox Indian lands; taxes -= ------ 190

1929, March 4 (45 Stat. 1562, 1592), revenues
from Shoshone power plant -428

1929, March 4 (45 Stat. 1562, 1603), care' of
reindeer - ------ -------------- 72

1930, January 23 (46 Stat. 58), extension of
time under oil and gas permits - 55

1910, April 7 (46 Stat. 144), credit for military
service-in certain Indian wars granted to
homesteaders -102

1930, April.17 (46 Stat. 171), relief of desert-
land entrymen in Chucawalla Valley, Cali-
fornia ----------------------------------- 104.

1930, April 23 (46 Stat. 249), suspension! of
construction charges on reclamation proj-
ects -326

Page

1930, May 14 (46 Stat. 279, 292), Yakima In-
dian Reservation;- Satus unit of Wapato :
project -624,0 32

1930, May 14 (46 Stat.; 279, 301), Sac and Fox
Indian lands; taxes- :190

1930, May 19 (46 Stat. 369), time extended for
cutting- timber on Oregon and Californias
Rsilroad and Coos Bay Wagon Road grant
lands---------------- 249

1930, May 21 (46 Stat. 373), oil and gas leases
on railroad and other rights of way- .137, 142,144,:

145, 271, 339, 341,426
Sec. 3, submission of bids. - 138,142,:144,273, 339'

1930, May 23 (46 Stat. 377), isolated tracts of
coal lands - :-148:

1930; June 6 (46 Stat. 502), desert entries on
abandoned irrigation projects - - 151, 42I

1930, June 13 (46 Stat. 581), taxation of home-
stead and desert-land entries on reclama-

tion projects -418,419,423,424, 659'
See. 3, lien -419,423:
See. 4, extinguishment of liens -419

1930, June 13 (46 Stat. 583), Custer National
Forest excluded from operation of forest
homestead law- 153

1930, June 27 (46-Stat. 822), repayment - 474
1930, June 30 (45 Stat. 1562, 1603), care of rein-

deer - 72
1930, July 3.(46 Stat. 849), admission of women

eligible to citizenship -166,168; 376
1930, Jnly 3 (46-Stat. 854), citizenship of mar-

ried women -166,168,.376:
1930, July 3 (46 Stat. 991), World War Vet-

erans' Act amended '- - 548.
Sec. 2, hospitalization; recreational equip-

ment -548:
1930, July 3 (46. Stat. 1016), Administrator of

Veterans' Affairs-: 49K
1931, January 26 (46 Stat. 1043), Grand Can-

yon National Park; prospecting for minerals
prohibited - =4-3, 494

1931, February 4 (46 Stat. 1051), Fort Hall
Indian Reservation, irrigation project;
Michaud Division-- 3990

Sec. 2, equitable distribution of cost.--. 399, 400
Sec. 10, sum authorized- 399.

1931, February 14.(46 Stat. 1115, 1129), Yakima,
Indian Reservation; Satus unitof. Wptopa
project - 624, 633:

1931, February 23 (46 Stat. 1242; 1265), Mi-
gratory Bird Conservation Act - .698.

1931, February 28 (46;Stat. 1454), stock raising
' homesteads within petroleum reserves- 346

1931, March 2 (46 Stat. 1471), Five Civilized
Tribes; taxation of lands purchased with
funds from sale of restricted lands -637'

1931, March 3 (46 Stat. 1511), citizenship of
married women-' 374, 37T

1931, March 4 (46 Stat. 1523), unit operationof
: oil and gas permits and leases - 386, 64T

1831, March 4 (46 Stat. 1530), withdsawal for
protection of watersheds, California; recrea-
tional and grazing use -369,396

Sec. 2, mining laws made applicable - 370'
1932, March 2 (47 Stat. 59), leave of absence 

from entries in drought stricken areas - 621
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Page
1932, March 19 (47 Stat. 68), Mount McKinley

National Park; additions -675
Sec. 2, prior acts made applicable - 676

1932, April 23 (47 Stat. 139), reclamation
withdrawals; mineral lands -706

1932, May 2 (47 Stat. 140), confirmation of
mineral school sections -664

Sec. 2, indemnity; relinquishment-- 665
1932, May 7 (47 Stat. 150), school lands; North

Dakota., South Dakota, Montana, and
Wahington - 708

Page

1932, May 7 (47 Stat. 151), potash permits;
extension of time -704

1932, May 13 (47 Stat. 153) time extended for
submitting final proof on homestead entries 663

1932, June 6 (47 Stat. 290), suspension of as-
sessment work on mining claims -703
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REVISED STATUTES CITED AND CONSTRUED

Section Page
169 591
236 5- 89
441 6 -91, 604
452 348
1891 600
2079 353
2146 358
2238 -47,292
227 -223, 226, 368
2289- 24, 181,182,183, 255, 275, 380, 612
2291- 76
2304 -650
2305 -610
2324 -43, 46,131,177,197,199,672
2325 -117, 119, 121,132,613

Section Page
2326 6----- 01, 117, 121, 557, 558, 559, 715, 716
2334 -57
2335 -230, 231
2337 - 533, 534, 536
2380 ----------- 369
2445 -53
2448 -- ------ --- 688
24535 -148
2479- 465
2481 -465
3741 -142
3828 -517
4843- 546, 547'
5339 -358
5596 -354

SECTIONS OF THE UNITED STATES CODE CITED AND CONSTRUED

Title Section Page
16 95 - 317
16 224 - 4-------------------------- 493
16 679 -196,198,204
16 800 -4,7
18 451468 -320
24 191- 546
30 30 -121
30 42 -533
30 193 -219
30 207 -561

Title Section Page
31 71 - 589
38 (Supp. V) le6a - 549
38 426 -48
38 (Supp. V) 434 -548
43 661 -- 84
43 934 -70,529
43 937 -i529
48 39 -72
48 415 ------------------ --------- ------- 62

RULES OF PRACTICE CITED AND CONSTRUED

Rule Page Rule Page
8- _------226, 227 90 -- - 498
9- 226-228 53 -- 453
10- 226-228 70 _ -- - 178
11 - . .226-22 80 - - 498,499
13 …3 .73 98 _… --- - 424
17-19 -8 _- 613
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DECISIONS

OF THE

DEPARTMENT OF THE INTERIOR
INTERPRETATIONS OF CERTAIN PROVISIONS OF THE BOULDER

CANYON PROJECT ACT

Opindon, Jan'tcary 6, 1930

WATER PowEz-BOULDER CANYON PROJECT-" PUBLIC INTEREST "-WORDS AND
PHRASES-STATUTES.

The term "public interest" as used in subsection (c) of section 5 of the
Boulder Canyon Project Act, in conjunction with section 7 of the Federal
Water Power Act, has reference to the Government's responsibility, finan-
cial and otherwise, to all the people of the United States for the greatest
good to be derived from the project and excludes confinement of the
benefits of Boulder Dam power to one locality out of the many that
comprise the "region" capable of service.

WATER: POWEE-BOULDER CANYON PROJECT-PURLIC INTERESP-REIMrTURsEs
MENT-PREEREENCE RIGHT.

The primary "public interest" in contracts for the reimbursement of the
United States for its investment in the project required by subsection (b)
of section 4. of the Boulder Canyon Project Act is in the soundness of th,
contracts and the solvency of the contractor, and the rights of certain
States or municipalities to be preferred in the award of contracts is
subordinate to that public interest.

WATER POwER-BOULDER CANYON PROJECT-PUBLIC INTEREsT-AwARD OF
CONTRACTS-DIscRETIONARY AUTTHORITY OF THE SECRETARY OF THE INTERIOR.

The Boulder Canyon Project Act and the "policy of the Federal Water
Power Act" make the "public interest" the dominant consideration in
the award of contracts and as a consequence thereof a State, as an appli-
cant, does not have an absolute right to all or any part of Boulder Dam
power, but it is within the discretion of the Secretary of the Interior
to make allocation among various claimants where the public interest
requires it.

WATER POWFR-BOULDER DAM PRoJECr-AWARD OF CONTRACTS-DiscRRTioNARY

AUTHORITY OF THE SECRETARY OF THE INTERIOR. 

In the award of a contract under subsection (a) of section 5 of the Boulder
Canyon Project Act the Secretary of the Interior is not required to accept
the highest bid if that bid is in excess of the price that can be realized for
the power under competitive conditions at competitive centers.

18607-31-vorm. 53 1 1



2 DECISIONS OF THE DEPARTMENT OF THE INTERIOR

WATER PowER-BouLDER CANYON PROJEOT-PRREEENCE, RIGnT-STATES-
MUNICIPAL CoRPoATIoNsS.

The preference of a State or municipality for allocation of power in conflict
with a privately-owned public utility under subsection (c) of section 5 of the
Boulder Canyon Project Act and in conformity with the policy expressed in
the Federal Water Power Act is a preference in consumptive right within
the borders of the State or municipal corporation, but outside of their re-
spective limits the State or municipality is merely on a parity with any other
public utility company furnishing power in that territory.

WATER PowEs-BouLDER CANYON PROJEOT-PREFERENOe RIGET-STATEs-MuNIc-
IPAL CORPORATIONS-SrTArTEs.

The purpose of subsection (c) of section 5 of the Boulder Canyon Project Act
was not to bestow upon a State two separate preference rights, one under
the exception clause of that subsection, and another under section 7 of the
Federal Water Power Act, but merely to place a State in a preferred posi-
tion, as opposed to a competing municipality, in view of the possible parity
of these two classes of applicants under the latter act.

WATER Powua-Boutuxa CANYON PEOJEcT-PREFERENcE RiGHT-STATEs-MuNIlc-
IPAL CORPORAION S.

The preferenee conferred by subsection (c) of section 5 of the Boulder Canyon
Project Act is limited to the States named therein, but aside from that
preference those States are merely on a parity with municipalities under
the Federal Water Power Act, except as between a State and one of its own
municipalities in which event the State's right is paramount.

WATER PowER-BouLDEa CANYON PROJECT-PREFEENCO RIGHT-STATEnS-MuNIC-
EPAL CoRPonAmTIoNs-LIMITATION FOE FILINm APPLICATION.

The time limit fixed by subsection (c) of section 5 of the Boulder Canyon
Project Act within which a State may contract under the preference ac-
corded to it has reference to the special exception in that subsection which
gives preference to a State over a competing municipality, but no time limit
is placed upon the power of a State to contract where that preference is not
invoked.

WATER PowEa-BourLmEa CANYON PBoJxcT-PuBmc INTEREsT-DIsCRETIONARY
AUTHORITY OF THE SECRETARY OF THE INTERIOR.

The discretionary authority of the Secretary of the Interior under the Boulder
Canyon Project Act is to be controlled by the public interest which requires
conservation and utilization of the navigation and water resources of the
region, the financial security of the United States, and equality of access to
Boulder Dam power by areas comprising the region in proportion to the
needs of the applicants, provided that their plans for its utilization and con-
servation are equally well adapted.

WATER POwER-BOUiLDER CANYON PROJECT-PREFEENOE RRIGeT-MuNxICPAL

Co0RoRATIONs-DiscnrETioNARY AUTHORITY or THE SECRETARY OF THE
INTERIOR.

The Secretary of the Interior is not required to grant a preference to a
municipality applying for. power if the plan for utilization of power
which it presents conflicts with a plan presented by another applicant
which he regards as better adapted to conserve and utilize the power
capable of development, and the determination of this feature is entirely
within the discretion of that officer.
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WATER PowER-BOuLDER CANYON PROJEcT-PEEFERENCE RIGHT-MUNIaIPAL

CoRpORATIoNs-Los ANGELES. - -X

The Boulder Canyon Project Act does not grant a preference'to the-city of
Los Angeles over other municipalities in the award of power.

WATER POWER-BOuLDER CANYON PROJECT-SECORAEY OF THE-INTERIOR-RULES
AND REGULATIONS. 

That portion of section 5 of the Boulder Canyon Project Act which provides
for general and uniform regulations contemplates that one of the primary
responsibilities of the Secretary of the Interior shall be the fixing of
financial requirements and rigid examination of the financial status of
competing bidders, whether municipalities or privately-owned public
utilities.

WATER POWER-BOULDER CANYON PROJECT-PREFERENCE RIGHT-STATES-STATE
OWNED CORPORATIONS.

The fact that all of the stock of a corporation is owned by a State is not a
sufficient reason for bringing the corporation within the preference right
provision of subsection (c) of section 5 of the Boulder Canyon Project Act.

WATER POWER-BOULDER CANYON PROJECT-PBEFERENCE RIGHT-CoNTRacTs-
STATES-AsSIGNMENT.

The preference right accorded a State by subsection (c) of section 5 of the
Boulder Canyon Project Act is not assignable either before or after the
execution of a contract by a State, but a contract obtained in exercise of
the preference is assignable, subject, however, to all restrictions, and con-
ditions contained in the original contract, and without diminution of the
State's liability to the United States and without waiver of the requirement
of financial and legal capacity of the assignee.

WATER POWtR-FEDERAL WATER POWER ACT-PEEFEnJBNcE RIGHT-STATES-

MUNIoIPAL CORPORATIONS.

A State and a municipality of another State stand on a basis of equality
under section 7 of the Federal Water Power Act, but the right of a State
thereunder is superior to a municipality of the same State.

WATER POWER-FEDERAL WATER POWER ACT-PUERc INTEREsT-STATES-MUNIO-
iPAL CoEPoRATIoNs-ALLocATIoN-DISRToNARY AUTHORITY OF THE SECTE-
TARY OF THE INTERIOR.

Where conflicting applications are presented under section 7 of the Federal
Water Power Act by a State and a municipality of another State, the Secre-
tary of the Interior may make an equitable allocation between them in
accordance with the public interest and with what, in his discretion, appears
the best method of conserving and utilizing the water resources of the
region.

WATER POWER-BOULDER CANYON PROJECT-PREFERENCE RIGHT-STATES-AILOCA-
TION-SECRETARY OF THE INTERIOR. -

The preference accorded a State is limited to power which the State proposes
to use within its borders, whether the application be presented under section
7 of the Federal Water Power Act or under subsection (c) of section 5 of
the Boulder Canyon Project Act and the' Secretary of the. Interior may
incorporate in the allocation to the State a stipulation to that effect.

WATEr POWER-BOULDER CANYON PROJECT-PRRFERENcE -RIGHT-STATES-BoND,
ISSUIM-SECRETARY OF THE INTERIOR.

The proviso to subsection (c) of section 5 of the Boulder Canyon Project Act
which protects a State or political subdivision thereof from foreclosure
of its. right to file an application because of nonauthorization of or failure
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to market a bond issue, until the expiration of a reasonable time therefor
does not preclude the Secretary of the Interior from determining what is a
reasonable time or of granting an application to another during the interval
so long as the right of the preference claimant to contract is preserved.

WATER Powua-BouyDER CANYON PROJECT-WORDS AND PHRASES.

The terms " formulating a comprehensive scheme " and " comprehensive plan
formulated hereafter," as used in sections 15 and 16, respectively of the
Boulder Canyon Project Act, both relate to the same thing.

WATER POWER-BOUmDER CANYON PROJEOT-STATE COMMISSIONERIS-SaEcRrARY
or THE INTER1oa-RECONDS.

The right conferred by section 16 of the Boulder Canyon Project Act upon
commissioners duly authorized under the laws of any ratifying State is
that of advising and coordinating in the correlation of the present Boulder
Dam undertaking with reference to future development, and to have access
to the records with that end in view, but they are not to direct the Secre-
tary of the Interior in the administration of the present work nor is that
officer in any wise obligated to act upon their advice contrary to his own
judgment.

FiNNEY, Solicitor:
You [Secretary of the Interior] have asked me to consolidate in

one memorandum my views on the following 16 questions, the major-
ity of whibh have been covered in separate memoranda submitted to
vou from time to time as the problems arose.

Your questions and my opinions on them follow:

(1) What is meant by the term "public interest " as used in the act? What
body of people comprises the public as the act uses the term? Is the " interest"
referred to as " public " the Government's responsibility to the whole people of
the United States, or is it the interest of the area to be immediately served by
Boulder Dam power, or is it the interest of a particular part of that area?

The term " public interest " is used in section 5 (c) of the Boulder
Canyon Project Act (act of December 21, 1928, 45 Stat. 1057) as

follows:

* * * In case of conflicting applications, if any, such conflicts shall be
resolved by the said Secretary, after hearing, with due regard to the public
interest, and in conformity with the policy expressed in the Federal Water
Power Act as to conflicting applications for permits and licenses except that
preference to applicants for the use of water and appurtenant works and privi-
leges necessary for the generation and distribution of hydroelectric energy, or
for delivery at the switchboard of a hydroelectric plant, shall be given, first, to
a State for the generation or purchase of electric energy for use in the State,
and the States of Arizona, California, and Nevada, shall be given equal oppor-E
tunity as such applicants. (Italies supplied.)

The same term "public interest" is used in the Federal Water
Power Act (act of June 10, 1920, 41 Stat. :1063, see. 7) as follows
(U. S. C., Tit. 16, section 800): 

Preferences in issuance of preliminary permits or lioenmse&- * * * the
commission shall give preference to applications therefor by States and munici-
palities, provided the plans for the same are deemed by the commission equally
well adapted, or shall within a reasonable time to be fixed'by the commission
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be made equally well adapted, to conserve and utilize in the public interest the
,navigation and water resources of the region; * * i. (Italics supplied.)

" Public interest " is one of those broad terms like " public policy"
capable of different legitimate interpretations in the discretion of the
officer called upon to administer it. The " interest" referred to is,
primarily, the Government's responsibility, financial and otherwise,
to all the people of the United States for the greatest good to be
derived from this project, the cost of which is to be advanced from
the Public Treasury. Secondarily, the term excludes confinement of
the benefits of Boulder Dam power to one locality out of the many
which comprise the " region " capable of service. The term " public
interest " is the dominant consideration, a check upon the preferences
mentioned in the two acts. It is necessarily a source of broad dis-
cretionary power in the Secretary.

(2) Does " public interest" include the necessity for making a good business
contract which will guarantee the return of the investment within fifty years?
If the " preference right " of States and municipalities would require the
making of a contract which is less sound as a matter of business than a
contract offered by a privately owned public utility, which consideration is the
Secretary required to regard as dominant, the public interest or the preference
right of the State or municipality?

To the first question I answer, Yes! Money provided by taxes
from the entire United States constitutes .the sum placed at risk by
this Federal investment. When contracts are made for its repay-
ment as required by section 4(b) the primary "public interest" is
in the soundness of the contracts and the solvency of the contractor,
not in the corporate or municipal character of that contractor. If
one bidder can obligate itself by a contract whose enforceability is
unquestionable, and the financial future of another bidder is un-
certain or its legal capacity is questionable, public interest obviously
requires acceptance of the sounder bidder. All preferences are sub-
ordinate to this public interest. It is only when two bidders can
both offer a satisfactory contract from a business viewpoint that the
Secretary must or should base his choice between them on claimed
preferences.

(3) Is the Secretary required to accept the highest bid, made for power by
a reputable bidder, or must he take into consideration what constitutes a
reasonable return under all attendant circumstances including "competitive
conditions at distributing points or competitive centers?"

The Secretary is not required to accept the highest bid if that bid
is in excess of the price which can be realized for the power under
competitive conditions at competitive centers.,

The act specifically provides (Sec. 5(a))-
Contracts made pursuant to subdivision (a) of this section shall be made

with a view to obtaining reasonable returns and shall contain provisions
whereby at the end of fifteen years from the date of their execution and every
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ten years thereafter, there shall be readjustment of the contract, upon' the
demand of either party thereto, either upward or downward as to price, as the'
Secretary of the Interior may find to be justified by competitive conditions at
distributing points or competitive centers and with provisions under which
disputes or disagreements as to interpretation or performance of such contract
shall be determined either by arbitration or court proceedings, the Secretary
of the Interior being authorized to act for the United States in such readjust-
ments or proceedings.

The selling standard is to be "reasonable returns," not " all the
traffic will bear." The phrase " shall be made with a view to obtain-
ing reasonable returns " was in fact a specific amendment to this
section (Cong. Ree. Senate, Dec. 14, 1928, p. 618), and clearly
indicates the selling basis deemed to be feasible and most in line
-with public -interest and the equitable distribution of benefits of
Boulder Dam power. In deciding what a "reasonable return"I may
be it is proper to look to the language of the same section respecting
renewals; 15 years from the date of execution of the original con-
tract it may be renewed at a price revised " either 'upward. or down-
ward," as the Secretary of the Interior may find to be " justified by
competitive conditions at distributing points or competitive centers."
If this is to be the standard 15 years after execution, it is just to
assume that it would also be a fair standard at the time of execution.
Indeed, it is the only standard consistent with sound business 'and
the execution of an enforceable contract with a solvent bidder. If
the bidder can not sell his power in competition with other sources
he is not, a desirable source for reimbursement of the Federal expen-
diture. A "reasonable return" must be justified by " competitive
conditions " or it is not reasonable. An unreasonably high return
at the risk of bankruptcy of the bidder is not a sound basis for
a contract required to be made in the "public interest."

(4) Does a imunicipality or a State have a preference for power which it
proposes to sell, outside its boundaries, 'as against a bid for power by a
privately-owned utility proposing to sell in the same area outside the bound-
aries? May an allocation of power to a municipality be conditioned on use
within the city-limits?

The preference of either a State or municipality for allocation
of power in conflict with a privately-owned public utility must rest
upon section 5(c) of the' Boulder ''Canyon Project Act. That
section provides-

'* * * In case of conflicting applications, if any, such conflicts shall be
resolved by the said Secretary, after hearing, with due regard to the public
interest, and in conformity with the policy expressed in the Federal Water
Power Act as to conflicting applications for permits and licenses, except that
preference to applicants for-the use of water' and appurtenant works and
privileges necessary for the generation and distribution- of hydroelectric en-
ergy,: or for delivery at the switchboard of a hydroelectric plant shall, be
given, first, to~ a State for the generation or purchase of electric energy for
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use in the State, and the States of Arizona, California and Nevada shall be
given equal opportunity as such applicants.

By this section the policy of :the Federal Water Power Act is
made the standard, with one exception in favor of States. The
Water Power Act's (41 Stat. 1063, Sec. 7) provisions regarding
preferences are again quoted below for convenience, (U. S. C., Tit.
16, section 800):

"Preferences in issuance of preliminary permits or licenses.-In issuing
preliminary permits hereunder or licenses where no preliminary permit has
been issued and in issuing licenses to new licensees under section 808 of this
chapter the commission shall give preference to applications therefor by
States and municipalities, provided the plans for the same are deemed by
the commission equally well adapted, or shall within a reasonable time to be
fixed by the commission be made equally well adapted, to conserve and utilize
in the public interest the navigation and water resources of the region; and
as between other applicants the commission may give preference to the ap-
plicant the plans of which it finds and determines are best adapted to develop,
conserve, and utilize in the public interest the navigation and water resources
of the region, if it be satisfied as to the ability of the applicant to carry out
such plans.

The exception may be disposed of first. It is: "preference
*: * * shall be given, first to a State for the generation or pur- C
chase of electric energy for use in the State and the States of
Arizona, California. and Nevada shall be given .equal opportunity
-as such applicants." As this exception specifically confinesjthe
State's preference to "energy for use in the State" it is clear that
a State is entitled to no preference for power which it proposes to
sell outside its borders unless that preference can be found in the
Federal Water Power Act.

What is the "policy" of that act, as regards. preferences? It is
clear that certain conditions precedent are to be met by, any prefer-
ence claimant before the preference will be recognized:

(1) The " public interest" is the paramount consideration, to
which the preference is subordinate and with which it must not
conflict. The meaning of "public interest" has been. suggested in.
answer to your first question.

(2) The preference applicant's "Iplans" must be "equally well
adapted" or within a reasonable time "made equally well adapted,
to conserve and utilize in the public interest the navigation: and
water resources of the region."

When a body. of citizens organized as a municipality or State
indicate, by establishment of a -publicly-owned power system, their
preference to buy power from themselves for use in the State or-
city, as against buying it from; a public, utility owned by others, it.
is clear that the "public interest." should sanction that choice.

But does the- ",public interest " require that consumers living out-
side the municipality or State should be required to obey the choice

7
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of those living within it and buy power from that source rather
than from a privately-owned public. utility? The "preference" of
the municipality is a preference in consumptive right, not in mer-
chandizing advantage. Outside its own borders, a State or munici-
pal corporations reselling power, is on a parity with any other public
utility selling in that territory. It is not entitled to elect, on behalf
of consumers who are not its citizens, whether those consumers shall
buy from it or from another company. If it does seek to make that
election for them, its decision has not the dignity of a " preference"
within the " policy of the Federal Water Power Act," but has the
status of a competitive offer. That "policy" is to conserve and
utilize in the public interest the navigation and water resources " of
the region ;'" consumers outside the State or city limits, but within
the; " region " accessible to Boulder Dam power, are as much within
the protection of that policy as consumers within it. It is open to
question whether, if all the power available were requested by a
municipality for its own use, on the one hand, and all the power
were requested by a public utility for use outside the city limits, on
the other hand, whether the " public interest" would permit the
water resources " of the region " (the " region" including by hypo-
thesis both municipal and suburban territory) to be preempted by
the urban body of citizens as against the suburban simply on the
ground that the first body was organized as a municipal corporation,
whereas the second body of consumers is served by a privately-
owned public utility. Certainly as between these two bodies of con-

tsumers the Secretary has discretion to make an equitable apportion-
ment of the power if it is not sufficient to satisfy the demands of
both. A fortiori, if a city claims the right, in addition to serving
its own citizens, to demand power for resale outside its borders to
consumers now served by a public utility which is applying for the
same power, no preference need be recognized.

See Mono Power Co. et al. v. City of Los Angeles, et al. (284 Fed.
784, C. C. A., 9th, 1922; Certiorari denied, 262 U. S. 751). In
that case, the city of Los Angeles brought condemnation proceedings
against water rights and rights of way owned by the Mono Power
Co. and the Southern Sierras Power Company, all outside the city
limits, for use of the city. It was alleged by the city that " it is
necessary for the city to provide additional electric energy for the
present and future needs of said city and its inhabitants, for the pur-
pose of heat, light and power," and that the " public interest " re-
quired the city to condemn all rights to the, waters of the Owens
River, and also the company's right of way adjoining it. The com-
pany, in answer, alleged that the right of way sought to be con-
demned had been appropriated by the company as a public utility
to the use of other towns to which it furnished electricity. The trial
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-court permitted condemnation of the water rights and right of way.
The Circuit Court of Appeals reversed this decision.

After citing code sections, including Code Civ. Proc., section 1240,
to the effect that property appropriated to the use of a county, city
and county, incorporated city or town, or municipal water district,
can not be taken by any other county, etc., while such property is
so appropriated and used for public purposes, the Circuit Court of
Appeals said (p. 793)-

- The theory upon which a municipal corporation may condemn and appropriate
to a public use the property of a private corporation engaged in serving such
municipality or its inhabitants is that the private corporation is using its
property for a public use for a profit, and that the municipality has the right,
in the interest of itself and its inhabitants, as an economical administrator
of municipal affairs, to perform this public service itself and thus eliminate
the profits of the private corporation.

That is not this case. The defendant is not rendering any public service
to the city of Los Angeles or its inhabitants, and it does not propose to do so.
Defendant's transmission and distributing lines do not extend into the city of
Los Angeles, and it has not proposed to so extend them. The property of the
defendant has been appropriated to the public use of other counties, munici-
palities, incorporated cities and towns, and the inhabitants thereof, and not
for the city of Los Angeles or its inhabitants.

* : * * * * *0 *

In other words, it was held [by the trial court] that the public use of a
municipal corporation for the city of Los Angeles was a more necessary use
than the public use of a private corporation for any other county, municipality,
incorporated city or town.

Counsel for the plaintiff stated their contention upon this question very
succinctly as follows:

"The law of the state presumes that the use of property by a municipality
is a higher use than the use of it by a private corporation."

The court asked: "Suppose that they (referring to the defendant) "show
that their use is for a municipality? " to which counsel replied:

"We anticipated that counsel would urge that point, and we are prepared
to show your honor that that is not the law as we conceive it, and confidently
believe that the preference is between a private corporation and a public
corporation, regardless of who. that private corporation may be serving."

Referring to the trial court's decision, the court said (p. 795)-

* : * * we are of the opinion that the Legislature recognized the distinction,
and purposely used the broader phrase, "property appropriated to the use of"
to include an appropriation by a private corporation, as well as an appropria-
tion by a county, city and county, etc.

In short, this case holds that the statutes of California specifically
prohibit condemnation by a municipality of property owned out-
side its borders by a privately-owned public utility, which property
is already appropriated to the use of other counties or incorporated
cities by the company. If the statutes of California, in a case where
the city of Los Angeles claims a preference to water rights outside
its borders, as against a privately-owned public utility serving other

9
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communities, specifically prohibit the recognition of such a prefer-
ence, it is not clear why the "policy of the Federal Water Power
Act " should grant a greater preference in a similar " region." It
is true, of course, that in the case of Mono Power 7Co. v. City of Los
Angeles, the city endeavored to condemn a vested right of the pub-
lic utility, whereas in this case the city and the-utility are com-
peting for a right not yet vested in either of them. But the policy
to be honored in either case is the same :. If the city may not 'even
by due process of law and for adequate compensation, take away
the power resources by which a public utility serves other communi-
ties, no reason appears why it should have a preference for their
acquisition in the first instance. If the " public interest " will not
divest other municipalities of the service of a privately-owned pub-
lic utility, it is not apparent why it should prevent them from ac-
quiring that service. The theory in the one case, says the court is
that " the municipality has the right, in the interest of itself and
its inhabitants, as an economical administrator of municipal affairs,
to perform this public service itself and thus eliminate the profits
of the' private corporation." But a preference right to eliminate
the profits of the; private corporation exacted from the municipal-
ity's citizens is not a preference, right to go outside the municipal
boundaries and substitute itself for the corporation as a profit.
taker, no saving being worked to the benefit of the suburban area.
That area has no interest in increasing the revenues of Los Angeles
in preference to maintaining the revenues of the public utility now
serving them under State regulation.

In conclusion, although a municipality, like any other corpora-
tion, may be allocated power for resale in the Secretary's discretion,
it is not entitled to any. preference as a matter -of right for power
which it proposes to sell outside the city limits. The allocation of
power by the Secretary to the municipality may therefore be con-
ditioned on use within the city limits, and, indeed, should be,: as
against a competing bidder which already has a distribution system
in the area in which the city would have to dump the power unused
by itself. There may be cases in which this limitation should be

"relaxed and the city permitted to resell small fluctuating excesses,
in order to equalize the load. Such a relaxation would not extend
to granting the city a preference for the full amount of its peak
load. A municipality, like any marketer of power, must expect to
provide adequate stand-by service for the protection of its consum-
ing public. The suburban consuming area of its public utility rival
is' not a legitimate dumping ground for unused power. So much
for municipalities, in view of the cited decision. As for States, their
rights appear to be coupled by the language of the Federal Water
Power Act with those of municipalities. The same two conditions
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precedent, " public interest " and conservation of the " water re-
sources of the region" must be met. Having met them, a State
would appear to be in the same shoes as a municipality as far as any
of the preceding discussion goes, except that in the case of conflict
between a State and one of its own municipalities it seems that the
State would have a preference, because it would have the capacity
by legislation to deprive the municipality of legal capacity to
compete with it as a bidder.

But as between a State and a municipality of any other State, the
two would be on a parity. And neither the State nor the munici-
pality would have a preference against one another or against a
public utility as to power which the State or municipality may
propose to sell outside its borders.

(5.) Does Section 5 (c) of the act give the States of Nevada, Arizona,
and California, or any other State, two separate and independent preference
rights, as follows: (a) One under Section 7 of the Federal Water Power Act,
-under which power purchased may be sold either within the State or outside
wherever a market may be found; and (b) Another under the clause beginning
with the word "except" occurring about the middle of this subsection?

No.
A strong reason would be required to justify a conclusion that

in one act the one subject of preference to States should be treated
in two independent and parallel channels, one being the normal one
adopted from the Federal Water Power Act and the other a new
preference, and that the restrictions of the act as to the exercise of
States' preference should be meant to apply only to this new
creature.-

The Boulder Canyon Project Act's language is as follows (Sec.
5(c)):

In case of conflicting applications, if any, such conflicts shall be resolved
by the said Secretary, after hearing, with due regard to the public interest,
and in conformity with the policy expressed in the Federal Water Power Act
as to conflicting applications for permits and licenses, except that preference
to applicants for the use of water and appurtenant works and privileges
necessary for the generation and distribution of hydroelectric energy, or. for
delivery at the.switchboard of a hydroelectric plant, shall be given, first, to a
State for the generation or purchase of electric energy for use in the State,
and the'States of Arizona, California, and Nevada shall be given equal oppor-
tunity as such applicants.

This is followed by the qualification-

The rights covered by such preference shall be contracted for by such State
within six months after notice by the Secretary of the Interior and to be paid
for on the same terms and conditions as may be provided in other similar
contracts made by said Secretary.

-Whatever preference is given to the States by the Federal Water
Power Act is carried over into the Boulder Canyon Project Act ; and

011
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clearly this would be the only preference which might be claimed if
the language quoted stopped with the word " except." This excep-
tion is in favor of a State for generation or purchase of. electric
energy for use in the State. It is claimed that this exception Con1-
stitutes an addition; or entirely separate preference in favor of
Arizona, California and Nevada, unrelated to that granted by the
Federal Water Power Act, and that the restriction " for use in the
State " applies only to the exception; that the State may, if it wishes,
ignore this new preference and apply for power in accordance with
the preference given by the Federal Water Power Act; and that that
preference is unrestricted as to the place where the power may
be used.

Such a construction is strained and unnecessary. The primary
intention of the exception was apparently to place a State in a
preferred position, as opposed to a competing municipality, in view
of the possible parity of these two classes of applicants under the
language of the Federal Water Power Act, previously quoted.

The words " for use in the State " provided as assurance that the
State, by this concession, was not to be enabled to embark on the
power distribution business outside its borders and indicated an
intent by Congress to devote power secured under this preference
to intrastate development and benefit. It has been argued that the
addition of this phrase here means that. the preference conferred by
the Water Power Act is not so limited, and therefore that there are
two preferences available, one unrestricted as to use and the other
restricted. If so, the preference specifically created by the project
act, restricted as to use, is less valuable than that previously avail-
able. Analysis thus indicates that the importance, of the new prefer-
ence language lies. in its distinction between States and municipali-
ties, not in any distinction as to place of use. This distinction was
important in view of the fact that competing applications were
expected from the States of Arizona and Nevada, on the one hand,
and the municipality of Los Angeles, organized under the laws of
California, on the other hand. Had the only anticipatable conflict
been between a municipality and a State to which it was subject,
this exception would have been unnecessary, the State being in such
case unquestionably dominant. This language preserved the rights
of Arizona and Nevada as superior to those of Los Angeles, pro-
vided both should meet the conditions of the Federal Water Power
Act. But to indicate that no greater concession from the policy of
the Federal Water Power Act was intended the restriction "for use
in the State " was added.

(6) If two separate and independent preference rights are given to the States
as outlined in the preceding question, does not any State in the Colorado River
basin, or elsewhere, possess the same preference right that Nevada, Arizona
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and California may claim? Under this provision do not all States and all
municipalities stand on a parity? To what extent, if any, are such rights
qualified by the requirement that "due regard must be given to the public
interest?"

As indicated in replies to other questions it is my opinion that
two separate and -independent preference rights are not conferred
upon the States interested. It appears to have been the intent of the
language of section 5 (c) following the word " except " to. convey a
limited preference upon the three lower basin States. The compact
divided the Colorado basin into two parts, the upper and the lower
basin. The lower basin comprised the three States named in said
paragraph-. The upper basin, the remaining four. A division of the
water was effected by the upper and the lower basin. The upper
basin has its- own power possibilities and certain provisions of the
Boulder Dam Act look to the ultimate utilization and development
of those possibilities. Possibly for this reason as well as the relative
remoteness of the other States, Congress confined the preference
given in section 5 (c) to the three lower basin States. Outside of the
preference so conferred the three States as well as the upper basin
States are on a parity with municipalities under the provisions of
the Federal Water Power Act, subject to the limitations and con-
ditions expressed in the answer to question 4.

As " the public interest " is made the dominant consideration in
any event by the Boulder Canyon Project Act and by the " policy
of the Federal Water Power Act," the above language should not
be construed to -mean that any State as an applicant has an absolute
right to all or any part of Boulder Dam power. If "the public
interest " requires an allocation among various claimants, the Secre-
tCary is free to make it.

(7) Within what time must contracts be executed with States claiming a
preference right? Does the word " such " in line 1, second paragraph, subsee-
tion 5 (c) refer to all preference rights that may be claimed by a State, whether
asserted under the Federal Water Power Act or the special preference right
given by subsection 5 (e), if it be held that two separate and independent
preference rights may be claimed by States?

The language of the Boulder Canyon Project Act, referred to,
is as follows (Sec. 5 (c)):

The rights- covered by such preference shall be contracted for by such State
within six months after notice by the Secretary of the Interior and to be paid
for on the same terms and conditions as may be provided in other similar con-
tracts made by said Secretary.

It may be assumed at the outset that a State is entitled to the same
time within which to contract as is a municipality. No time limit
is placed upon the power of a municipality to contract. The quoted
time limitation against the State must therefore be construed to
apply against the special exception made in favor of the State. This

13
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exception, as stated above, refers to a case of conflict between a State
and a municipality outside the State.; In other words, within six
months, a State presenting plans equally well adapted as those of the
competing municipality and equally consistent with the public in-
terest, might claim power in preference to the municipality. After
six months, the State reverts to the parity with outside municipalities
established by the Federal Water Power Act. V The State, after the
lapse of six months may, nevertheless, assert whatever preference a
municipality might claim; prior to that time its preference right is
superior to that of a competing municipality.

(8) In general, what discretion is permitted to the Secretary by the
preference clauses of the act?

This general question is answered specifically under the foregoing
questions. In general, the Secretary must be controlled by the public
interest; the public interest requires the "conservation and utiliza-
tion of the navigation and water resources of the region; " the
" region " is the region having physical a'ccess to Boulder Dam. The
public interest requires, first, financial security of the United States,
and, second, equality of access to Boulder Dam power by areas com-
posing the region in proportion to the needs of the applicants. pro-
vided their plans for its utilization and conservation are equally well
adapted. Once these conditions are met and the question is one of
apportionment between the applicants whose demands for power are
equally consistent with the public interest (meaning by that term
the financial security of the United States and the equable distribu-
tion of Boulder Dam benefits within the "region "), and only then,
does the allocation of power pass from the realm of the Secretary's
discretion into the area of rigid legal rights.

In view of the contention submitted by the State of Nevada that
it is entitled to preference for one-third of the power for sale where
it pleases, as against the Secretary's tentative allocation to that State
of 18 per cent of the power to be used within the State, it is interest-
ing to refer to the following committee amendment offered in the
House (Cong. Rec. May 25, 1928, p. 10232)t, as an amendment to
section 8:

Page 13, line 9, strike out the period, insert a colon, and the following:
"Provided furthl-, That in the event no such compact is entered into prior to
June 1, 1928, then there shall be reserved for acquisition by the States of
Arizona and Nevada, their respective agents, licensees, or assignees, at.the
switchboard, at the plant or plants operated through the use of water im-
pounded by said dam for each, electrical energy equivalent to 15 per cent of
the total electrical energy made available by the use of such impounded water,
to be contracted for by said respective States, or their agents, licensees, or
assignees, within six months after notice by the Secretary of the Interior, and
to be paid for gas and when said electrical energy. is ready for delivery. If
said plant or plants are operated by the Government, then said electrical energy,
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shall be delivered on the terms and charges provided in the general regulations
for delivery of electrical energy at the switchboard to municipal corporations
and political subdivisions."

Mr. SWING. Mr. Chairman, the committee amendment just reported by the
Clerk has been recalled by the committee, and we wish to have that amendment
voted down.

The CHAIRMAN. The question is on agreeing to the committee amendment.
The committee amendment was rejected.

Rejection by Congress- of an amendment which would have sub-
stituted a specific allocation in lieu of the Secretary's discretion is
some indication of the extent of the discretionary power to make
allocations which the act intended to vest in him. If Congress
declined to allocate 15 per cent of the total to Nevada, and the Secre-
tary in his discretion has tentatively allocated 18 per cent, no good
reason appears for reading into the act a mandate that Nevada shall
be entitled to 331/3 per cent.

(9) Need a municipality applying for power be granted a preference if the
plan for utilization of power which it presents conflicts with a plan pre-
sented by another applicant, which the Secretary regards as better adapted to
conserve and utilize the power capable of development? In considering which
plan is better adapted for such utilization and conservation, what factors
should be considered: Production, transmission, distribution (i. e., meeting the
needs of the region), financing, or only some of these elements?

The first part of this question can be answered categorically "No,"
in view of the discussion above. All preferences are conditioned
under the Federal Water Power Act upon satisfaction of the public
interest, and equal adaptability to conservation and utilization of
the navigation and water resources of the region. If the plan of
one applicant in these respects is superior to the other the question
of preference does not arise, because conditions precedent to its
exercise have not been discharged. As to the second part of the
question, the Secretary has' the broadest possible discretion in de-
ciding which of two conflicting plans is better adapted for such
utilization and conservation. If they are identical in financial se-
curity to the United States, the contest between them may be as to-
their economic value to the " region." Decision of this question, of
course, is entirely within the discretion of the Secretary. If one
applicant proposes to use all the power at the dam in promoting
new industries and another applicant proposes to use a part of the
power for distribution of water for'human use, and a third appli-
cant wishes to use the power for irrigation, pumping and the needs
of established industries, and a fourth asks the power for use of
an urban population manifestly there is no rule of thumb which
will dictate what allocation to each of these purposes best "'utilizes
and conserves" the " water resources assuming that the " region"
means the region having physical access to Boulder Dam power.

15
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If, in the Secretary's discretion, the competing plans are equal as
to finances and economic justification, their physical features may
be his reason for choice between them. Examining these features,
even if the plans are identical in generating equipment, it does not
necessarily follow that they are "equally well adaptable " to con-
serve the power, for they may differ in plans for transmission dis-
tribution, etc. It has been suggested that if the dam and the power
plant are erected by the United States and the electrical machinery
must meet United States specifications, then the "' plans " are iden-
tical, and the question is resolved into one of rigid legal preferences
as between applicants, based on the Federal Water Power Act. To
state this contention is to refute it; it would require complete elim-
ination of the " public interest " as a factor, whereas it is clear that
under both acts it is the dominant factor.

(10) Is there any distinction between the preference to which the city of

Los Angeles, on the one hand, and other municipalities, on the other hand, are
entitled?

No. Any distinction between the city of Los Angeles, on the one
hand, and other municipalities, on the other, would have to be clearly
stated in the act before it could be recognized. No such distinction
appears and the city of Los Angeles is nowhere mentioned by name.
Both the city and other municipalities must meet the test of public
interest and adaptability of their plans to conserve and utilize the
water resources of the region. If municipalities were, for any reason,
entitled to all of the power available, save for the preference of a
State, Los Angeles and the other municipalities would be required to
yield pro rata to make up the allocation taken for the competing
State.

(11) Is the Secretary authorized to fix reasonable requirements as to
financing, which must be met by all applicants, whether municipalities or
privately-owned public utilities?

Yes. If, as assumed above, the dominant public interest is the
obligation of the United States to the whole people, it necessarily
follows that the financial obligation of the United States to secu'e
the refunding of Federal moneys, as provided by the act, is one of
the Secretary's primary responsibilities. The fixing of financial re-
quirements and rigid examination of the financial status of Com-
peting bidders is not only within the Secretary's discretion but is an
absolute obligation resting upon him; see section 5, providing for
" general and uniform regulations." If a bidder can not meet the
reasonable financial requirements of the Secretary, can not meet
scrutiny of its organization or legal capacity, it does not satisfy the
public interest and its claimed preference may be and should be
ignored.
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(12) Is a corporation whose stock is held by a State entitled to whatever
,preference the State would have if applying directly?

A corporation is not a state; it is a separate entity though all its
stock be owned by a state. Specific preferences not granted to cor-
porations are granted to States by the two acts. An amendment to
include- "legal subdivisions " along with " States " in the preference
provision for States in section 5 (c) adopted in the House (Clong.
Rec. p. 10024, May 24, 1928) does not appear in the act as passed.
And a State-owned corporation performing non-governmental func-
tions is scarcely to be " preferred " to a State-created legal subdivi-
sion distributing power to its citizens as a quasi-administrative
function.

The Secretary, in receiving the bid of a corporation, would not
be required to go back of the corporate entity to discover who its
stockholders might be, nor to grant the corporation a preferred
status if such examination should disclose that a State is one stock-
holder or the only stockholder. Without specific recognition in
either act of such an unusual creature we may assume that a State,

wishing to claim the benefits granted by the act to " States " should
claim them in its own right and not in the right of its creature.

(13) Are the preference rights of the States or municipalities assignable?
May an assignment of such preference rights be made before a valid, binding
contract is executed with the State for the power claimed as a preference right?

This question must be answered in the negative. A preference
right accorded a State is a preference "for the use of water and
appurtenant works and privileges" or, in the alternative, " for

delivery at the switchboard * * * of electric energy." (Sec.
5(c).) As to the manner by which such right shall be acquired
see the first sentence of the same subsection (5(c)). That subsec-
tion begins " Contracts for the use of water * * * or for sale
and delivery of electric energy shall be made with responsible appli-
cants therefor who will pay the price fixed by the said Secretary
*$ * *." [Italics supplied.] These " applicants " are applicants
for Contracts. Manifestly, until a contract has been offered by an
"applicant" who is a member of a preferred class no preference
right has arisen. The whole policy of the Federal Water Power
Act in granting preferences to States and municipalities was to pro-
tect them in their right to eliminate private profit in the furnishing
to their citizens of services which they could themselves supply if
given, the opportunity. No intent is shown to pass this preference
privilege on to corporations or private persons for their private
profit. As such classes are not beneficiaries of the express policy of
the Federal Water Power Act they can not be made so by the wisb
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of the State expressed in an assignment. Moreover it is a well-
established principle that preference rights are not assignable.

So much for the situation before the State has actually executed a
contract with the Secretary. After execution of such a contract the
" policy of the Federal Water Power Act," and the dominant public
interest, remain in as full force as before. The State may assign its
contract or resell its power; but the Secretary is not obligated to
recognize in any assignee, sublessee, or purchaser, any rights superior
to those of the original contractor as to place of use, quantity of
power, or any other conditions which have been accepted by the
State in the contract.

The preference right itself is not assignable either before or after
the execution of a contract by the State. A contract obtained in
exercise of this preference right is assignable, subject to all restric-
tions and conditions contained in the original contract, and without
diminution of the State's liability to the United States and -without
waiver of the requirement of financial and legal capacity of the
assignee.

(14) If a State presents an application under section 7, of the Federal Water
Power Act, which is in conflict with that of a municipality, is there any dif-
ference in status between the two applicants? If the plans are identical, is
the Secretary required to allocate the power to the State? If so, would he be
required to insert a stipulation that the power should be used within the
State?

This question has been discussed in detail in answer to Questions
4, 5 and 6 above. The answer may be summarized: A State, and a
municipality of another State, both presenting applications under sec-
tion 7 of the Federal Water Power Act, stand on a basis of equality.
If the conflict is between applications of a State and a municipality
of that same State, the right of the State is superior, inasmuch as
the municipality is its creature and possesses the capacity to make
application only by sufferance of the State. If the conflict is between
a State and a municipality foreign to it, the Secretary may make
an equitable allocation between them in accordance with the public
interest and in accordance with what, in his discretion, appears the
best method of conserving and utilizing the water resources of the
region. If the municipality lies within the competing State, and
these two are the only bidders, the power should be allocated in full
to the State. Whether some or all the power is claimed by a State
no preference right exists save as to power which the State proposes
to use within its borders, whether the application is presented under
section 7 of the Federal Water Power Act or under a supposed dis-
tinct preference, arising out of section 5 (c) of the Boulder Canyon
Project Act. The Secretary consequently may incorporate in the

[Vtol.



53] DECISIONS OF. THE DEPARTMENT OF THE INTERIOR

allocation to the State a stipulation that the power be used within
the State.

(15) If Los Angeles and other municipalities, including the Metropolitan
Water District, can not now execute enforceable contracts meeting reasonable
financial requirements of the Secretary, what would be the duty of the Secre-
tary under the provisions of the act that an application is not to be denied
because of necessity for a bond issue, and providing for reasonable time for
passage of such bond issue? Would he be authorized to make contracts with
other bidders preserving to the preference claimants the right to contract for
part of the power if enforceable contracts are tendered within a designated
time?

Section 5 (c) contains the following proviso:

Provided, however, That no application of a State or a political subdivision
for an allocation of water for power purposes or of electrical energy shall be
denied or another application in conflict therewith be granted on the ground
that the bond issue of such State or political subdivision, necessary to enable
the applicant to utilize such water and appurtenant works and privileges neces-
sary for the generation and distribution of hydroelectric energy or the electrical
energy applied for, has not been authorized or marketed, until after a
reasonable time, to be determined by the said Secretary has been given to such
applicant to have such bond issue authorized and marketed.

This proviso does not relieve either the State or a political subdi-
vision from the necessity for compliance of its application with the
public interest nor from adaptability of its plans to the conservation
and utilization of the water resources of the region. f If these con-
ditions have been met and the State or political subdivision has
proved its right to an, allocation, whether for power purposes or
electrical energy, this proviso protects the State or political subdivi-
sion from foreclosure of such right on the ground of non-authoriza-
tion of a bond issue or failure to market a bond issue until the
expiration of a reasonable time therefor is determined by the Secre-
tary. As to what a reasonable time may be, probably the minimum
time now provided by the laws of the State may be looked .to. This
proviso, however, is not designed' to tie the hands Qof the Secretary
pending the' authorization and marketing of the bond issue, so long
as the right of the preference claimants to contract for the power
allocated to them is preserved. He can not grant "any other appli-
cation in conflict therewith." As an " application is an application
for a contract, the prohibition against granting another application
is a prohibition against execution of another contract "in, conflict
therewith." [Italics supplied.] But, if another applicant offers a
contract which preserves in full the right of the preference claim-
ant to contract within a reasonable time, when, as and if the necessary
bond issue is authorized or marketed, the two applications are not
"in conflict." The necessity for flood control makes it to the- interest
of all parties that the; project be initiated and completed at the
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earliest possible date. To the furtherance of this end the Secretary
is plainly empowered to make the necessary contracts required byt
section. 4 (b) at the earliest possible date. Contracts to that end
which, specifically reserve to the Secretary the power to make further
contracts with, the preference claimants for the power which he has
allocated to them, since they are not "in conflict therewith," are
within his authority.

(16). What is the proper construction of Section 16 of the act?

Section 16 of the act must, be construed in connection with section
15. These two sections read-

SEC. 15. The Secretary of the Interior is authorized and directed to make
investigation and public reports of the feasibility of projects for irrigation,
generation of electric power, and other purposes in the, States of Arizona,
Nevada, Colorado, New Mexico, Utah, and Wyoming for the purpose of making
such information.available to said States and to the Congress, and of formu-
lating a comprehensive scheme of control and the improvement and utilization
of the water of the Colorado River and its tributaries. The sum of $250,000
is hereby authorized to be appropriated from said Colorado River Dam fund,
created by section 2 of this Act, for such purposes.

Sma. -16. In furtherance of any comprehensive plan formulated hereafter for
the control, improvement, and utilization of the resources of the Colorado River
system and to the end'that the project authorized by this Act may constitute
and be administered as a unit in such control, improvement, and utilization,
any commission or commissioner duly authorized under the laws of any ratify-
ing State in that behalf shall have the right to act in an advisory capacity to
and in cooperation with the Secretary of the Interior in the exercise of any
authority under the provisions of sections 4, 5, and 14 of this Act, and shall
have at all times access to records of all Federal agencies; empowered to act
under said sections 'and shall be entitled to have copies of said records on
request.

Section 15 authorizes investigations with a view to " formulating
a comprehensive scheme of control and improvement and utilization
of the water of the Colorado River and its tributaries " [italics sup-
plied] and. authorizes appropriation therefor. Section 16 provides
certain steps in furtherance of any " comwprehensive plan formulated
hereafter for the control, improvement and utilization of the re-
sources of the Colorado River system and to the end that the project
authorized by this Act may constitute and be administered as a unit
of such control, improvement and utilization." [Italics supplied.]
The phrases " comprehensive scheme " and the " comprehensive plan
formulated hereafter " both relate to the same thing.

The purpose of the two sections is to provide liaison between the
present undertaking, administered by the Secretary of the Interior
and future development of the river during formulation of plans for
such developments. It was not the intention of section 16 to super-
impose upon the authority and discretion of the Secretary of the
Interior, everywhere else made the basis of administration, the con-
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trol and supervision of a group of commissioners whose number,
place and time of meeting, responsibility and authority, are unpro-
vided for. The right of the commissioners is to advise and cooperate
in the correlation of the present undertaking with future under-
takings; it is not a right to direct the Secretary in the administra-
tion of the present work. He is not required to convene these- com-
missioners, nor to seek their approval or ratification for any act of
his. He is only required to grant them access to the records of his
department. They may tender him advice but he is in nowise
obliged to act thereon contrary to his own judgment.

DONALD K. MOLENNAN

Decided January 10, 1930

DzsEaT LANfI--IMPROVEMENTS-REcLAMATION-WITHDRAWAL-FINAL PROOF-
STATUTES..

Section 5 of the act of June 27, 1906, which provides that the time that a
desert-land entryman is hindered or prevented from making improvements
on or from reclaiming the lands in his entry by reason of the fact that the
land has been within a reclamation withdrawal, shall not be computed in
determining the period within which he must complete his entry, is not
applicable where the. method of irrigation is by the use of water to be
procured from wells sunk on the land, and the failure to make timely
reclamation is due solely to lack of funds.

DESERT LAND-RECLAMATION-EXTuNTION OF TiME-LALND DEPARTMENT.

The Land Department has no authority to grant extension of time for recla-
mation of the land embraced within a desert-land entry beyond the period
authorized by the act of February 25, 1925.

EDWARDS, Assistant Secretary:

Appeal has been made by Donald K. McLennan from the decision
of April 25, 1929, by the Commissioner of the General Land Office,
rejecting his application for further extension of time for reclama-
tion of the land embraced in-his desert-land entry and the submis-
sion of final proof and holding the entry for cancellation because
of default.

The entry, was made on January 30, 1913, for the SE'/4 Sec. 20,
T. 5 S., R. 8'E.,. S. B. M., California, under the amended desert land
act of March 3, '1891 (26 Stat. 1095), which allowed a period of four
years within which to make satisfactory proof of the reclamation
and cultivation of the land and the payment of the final purchase
price of $1 per acre. ' The act also required ant annual expenditure
of at least $1 per acre ,for three years' for the purpose of such
reclamation and cultivation. 'The necessary yearly proofs have been
made.
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Various remedial acts have been passed authorizing extension of
time for the making of final proof on desert-land entries.

Section 5 of the act of June 27, 1906 (34 Stat. 519), provides that
where a desert-land entryman has been hindered or prevented from
making improvements on or from reclaiming the lands in his entry
by reason of the fact the land has been embraced within the exterior
limits of any withdrawal under the reclamation act of June 17, 1902
(32 Stat. 388), the time during which he has been so hindered shall
not be computed in determining the time within which he is required
to make improvements or reclaim the land. That act appears to have
no application in this case, although the land was embraced within
the exterior limits of a reclamation withdrawal October 19, 1920,
because no hindrance on that ground is alleged and none is indicated.
The method of proposed irrigation is by the use of water to be
procured from wells to be sunk on the land, and the record indicates
that the plan is feasible by reason of the plentiful supply of under-
ground water available in that region. The excuse given for failure
to make timely reclamation is lack of funds. Therefore, the act of
June 27, 1906, supra, may be eliminated from further consideration
in this connection.

Section 3 of the act of March 28, 1908 (35 Stat. 52), authorized
an extension of time for an additional period not to exceed thr.ee
years upon proper showing as therein required.

The act of April 30, 1.912 (37-Stat. 106), authorized further exten-
sion of time not exceeding three years, in addition to the extension
authorized by prior laws, upon proper showing, provided however
that the total extension of the statutory period for making final
proof that may be allowed in any one case shall be limited to six
years in the aggregate.

Section 5 of the act of March 4, 1915 (38 Stat. 1138, 1161), author-
ized still further extension not to exceed three years from the date
of allowance thereof. That act, as amended by the act of March 21,
1918 (40 Stat. 458), was limited to entries made prior to March 4,
1915.

The next and final act authorizing extension of time for making
final proof on desert-land entries, is the act of February 25, 1925-
(43 Stat. 982), which permitted still further extension of time not

to exceed three years in addition to the time authorized by prior
laws.

This entryman has had the full benefit of these respective laws.
He had the original four-year period allowed by the act of 1891,
supra, and he has been granted four extensions of time. His third
extension carried the period to May 22, 1926. ' His fourth extension
was madeto expire on January 30,'1929, whereas it could have been
formally allowed up to and inclusive of May 22, 1929. But the
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latter date was the ultimate limit of time which could have been
granted, and that time has passed. . The entry has stood considerably
beyond the legal limit, and the department is without authority to
extend further indulgence.

The decision appealed from is
Affrmed.

SCRIBIER V. L0VE

Decided January 10, 1930

HOMESTEAD ENTRY-ENLARGED HOMESTEAD-STATUTES.
The enlarged homestead act is part of the general provisions of the homestead

laws and is subject to' the practiee, regulations and decisions applicable
under those laws.

HOMESTrAD ENTRY-ENLARGED HoME:-TAD-APPLrOLAToXw-SVREGATION-PRED'-
ENOE RIGHT-.-STATUTES.

The purpose of the segregation provided for in the enlarged homestead act
was* merely to protect the rights of the senior applicant for land not desig-
nated at the date of the application, but it does not prevent the filing of a
junior application to be received and suspended to await action on the prior
application.

HOMESTEAD ENTRY-ENLARGED IHomETEAD-MAPLIoAoN-SEnMrL1M3NT.
Where a senior application, filed for 320 acres under the enlarged homestead

act, was rejected because the land was not subject to entry under that act
an allowable intervening junior application becomes the senior right and
Will prevail over a later settlement and claim for 160 acres under section
2289, Revised Statutes, by the original applicant.

EDWARDS, Assistant Seeretrwy::
Sophia L. Love has appealed from the decision of the Commis-

sioner of the General Land Office dated July 1S8, 1929, rejecting her
homestead application, Phoenix 060679, because of conflict with the
prior desert-land application of Hunter A. Scribner.

On March 23, 1925, Love filed homestead application, Phoenix
057888, under the enlarged homestead act (act of February 19, 1909,
35 Stat. 639) for the S1/2 SEl/4 Sec. 23, NEl/4 and N/2 SEI14 Sec. 26,
T. 8 S., R. 20 W., G. & S. R. M.: The land was not designated as
of the character subject to entry under that act, and in connection
with her application to enter the applicant -filed petition for designa-
tion and also an application for restoration of her homestead right,
she having made a prior homestead entry which had been abandoned.

Upon consideration of the petition for designation of the land
the Geological Survey found that it is susceptible of irrigation by
pumping from wells, and even if that method of irrigation were
impracticable, the lands must be regarded as potentially irrigable
under the Parker-Gila Valley project involving the proposed use of
the. Colorado River. g In the light of that report Love's application
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was held for rejection by the General Land Office on June 17, 1926.
No appeal was taken from that action but the applicant filed supple-
mental application to make entry under section 2289, Revised
Statutes, for the St/2 SE'/!4 Sec. 23, and N½/2 NE1/4 Sec. 26, said town-
ship, which the General Land Office considered as a withdrawal of
the former application under the enlarged homestead act, and by
decision of January. 4, 1927, the latter was finally rejected and the
new application was returned to the local office for appropriate
action, it being observed, however, that the new or supplemental
application was under a different act and could not be treated as
an application to amend the first filing, but should be considered as
a new application and given a current serial number. In response
to that notice the register by letter of January 18, 1927, advised the
General Land Office that there was an adverse claim of record which
had been suspended awaiting final action on the original application
of Love to make enlarged homestead entry. The adverse claim
referred to was the desert-land application of Hunter A. Scribner
filed April 23, 1925, for the S½ 2 SE'/4 Sec. 23, and NE1/4 Sec. 26,
said township.

By decision of May 18,, 1927, the General Land Office held that
Scribner's application had priority over the new application of Love,
and that the latter should be suspended awaiting final action on the
said desert-land application.

On December 24, 1927, Love filed in the local land office an affidavit
alleging that about May 1, 1925, she made settlement on the land
and built a house on the N'/ 2 NEl/4 Sec. 26 at a cost of $300 and
cleared about 60 acres and had resided upon the land for 14 months;
that she had expended more than $500 in improving the land.

In the decision appealed from it was held that Scribner had the
prior and superior right, as his application was filed prior to the new
application of Love and prior to the date of her alleged settlement.
The appeal urges that the first application of Love under the en-
larged homestead act, with petition for designation, completely
segregated the land until final action thereon; that no other inter-
vening application could have been properly received, and that the
application of Scribner was of no force or effect. This contention
is based on the provisions of the amendatory act of March 4, 1915
(38 Stat. 1162), which provides that application may be filed for
undesignated land upon pr-imc facie showing of its character under
the enlarged homestead act, such application to be suspended until
.it shall have been determined by the Secretary of the' Interior
whether the land is actually of that character and-

* * * that during such suspension the land described in said application
shall be segregated, by the said register and receiver and not subject to entry
until the case is disposed of; and if it shall be determined that such land is
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of the character contemplated by the said Acts, then such application shall be
allowed; otherwise it shall be rejected, subject to appeal.

The regulations of April 17, 1915 (44 L. D. 68), for administra-
tion of that act provides in subdivision (e) of section 3, as follows:

The filing of an affidavit, as above indicated, will not be conclusive as to
the character of the land therein described, and the applicant may be required
by the Geological Survey to furnish additional evidence with regard thereto.
Moreover, the filing of an application and petition does not give the party the
right to fence the land or place other improvements thereon, and the erection
of improvements will not confer upon him any right to equitable consideration
of the application in the event the land is found not to be of the character
contemplated by those provisions of the enlarged homestead act under which
the claim is filed.

And section 5 of the regulations further provides-

No other appropriation of the land will be allowed before the application
has been finally disposed of. However, later applications therefor should be
received and suspended.

It always has been recognized that the purpose of the segregation
required by the act was merely to protect the rights of the senior
applicant in case the land be subsequently designated, and not to
prevent the filing of junior applications subject to the prior applica-
tion. The enlarged homestead act is part of the general provisions
of the homestead laws and is subject to the practice, regulations and
decisions applicable under said laws, including the right to file junior
applications to be received and suspended awaiting action on a prior
application. See Shrefep v. Smelce2r (45 L. D. 34).

In the case of Ohmner V. Henael (45 L. D. 557), the local officers
had rejected a junior application because of conflict with a prior
suspended application under the enlarged homestead act. The de-
partment stated that no grievous error was committed by such rejec-
tion in view of the fact that the senior application was subsequently
allowed, but that the junior application properly should have been
suspended until final action was taken on the prior application.

The segregation provided for in the enlarged homestead act for
the benefit of applicants for land not designated at the date of
application is similar to the privilege accorded certain States by
the act of August 18, 1894 (28 Stat. 372, 394), which requires with-
drawal and reservation of unsurveyed lands from any adverse ap-
propriation in cases where the States apply for: survey in order that
the States may have a preferred right of selection for a period of
60 days, in satisfaction of various grants to the said States. It has
been held that during the preference right period applications ten-
dered by others should not be rejected but should be received and
suspended to await the event of the State's action. Verdine R. Hall
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(45 L. P. 574). See also Hall. v. Payne (254 U. S. 343); Edward
Ruitledte Timber Co. et at. v. Farrell (255 U. S. 268).

It appears that the application of Scribner was properly received
and suspended awaiting action on the prior application of Love
under the enlarged homestead act. That application having been
rejected, the Scribner application was next in order, and it was filed
prior to the alleged settlement of Love on the land.

There is some suggestion in the record that a hearing might be
ordered on the application of Love, but no basis therefor is seen,
as she'does not allege settlement prior to the date of Scribner's appli-
cation,' and the record indicates that the land is desert in character
and susceptible of irrigation. No issue of fact is presented in the
present record.

The rejection of the application of Love is
Afflirmed.

HENRIETTA C. STEELE

Decided JTanary 11, 1930

MINING CLAIM.

An interest in a mining claim is real estate, vendible and inheritable.

MINING OLAIM-PATNT-REGOiD TITL-EVIDENCE.:c
The Land Department will not insist upon a perfect record title as a pre-

requisite to a patent to a mining claim if, under the circumstances dis-
closed by the record, it is probably not susceptible of documentary proof,
and where, from the evidence, there is no probability that the patent will
be attacked by a stranger, or, if attacked, the patentee has at hand the
means of showing that the attack can not be sustained.

MINING CLASt -PATE:N--DEsOENT AND DisTRunoT-TImIE--EviDaENd.

Where the evidence is sufficient to hold that the right, title to and estate in
a mining claim passed by the law of descent and distribution of the State
in which the property is located to the applicant in whose name the patent
proceedings were initiated and prosecuted, and there has been. a consider-
able lapse of time since the death of the decedent, final certificate and
patent will issue in the name of the applicant, and not to the heirs generally,
notwithstanding that a cloud on the title may arise from failure to
administer the estate.

EDWARDS, Assistant Secretary.,
A communication to Senator Carl Hayden of Arizona from Mrs.,

J. B. Rudert of Prescott, Arizona; was upon his suggestion treated
by the Commissioner of the General Land Office as an appeal from
his decision of October 29, 1929, in the matter of mineral application,
Las Cruces 032068, filled by Henrietta C. Steele in her own behalf.

the decision mentioned directed notice to Mrs. Rudert to the effect
that the'final certificate issued to Henrietta C. Steele in connection
with her application for the Schoyerlafe lode claim would be
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amended to read to the heirs of R. L. Steele, and patent would be
issued in accordance with the amended certificate, unless within 30
days from notice Mrs. Rudert showed -at the time of the filing of
the. application that the mining title to. the claim was in Henrietta
C. Steele. The action taken by the commissioner under the facts
disclosed bv the record fully warrants consideration of such com-
munication as an appeal.

Mrs. Steele filed her application April 5, 1926. She prosecuted
the patent proceedings to completion and final certificate was issued
to her June 25, 1926. Her application set forth that R. L. Steele
became the sole owner of the claim December 16, 1916, and that he
died in January (later corrected to read March 5) 1920, intestate
and without issue, leaving the applicant, his wife, sole heir to his
estate, whereupon by operation of law-she became possessed of the
claim and was its present sole owner. The abstract of title showed
that title became vested in R. L. Steele as alleged, but there was no
documentary evidence showing the transfer of title to the applicant.
By decision of October 5, 1926, an order of like tenor and effect as
'that above' recited was laid upon Mrs. Steele. In response, Mrs.
Steele filed personal affidavit to the effect that upon the death of
her husband she consulted counsel learned in the law as to the dis-
position of his? estate both real and personal and was advised by
them that as she was the only heir and distributee of his estate and
was in full possession thereof, no administration was necessary, as
the real estate passed to her by operation of law and there could be
no conveyance to her of property that -became hers by the law of
the land. Supporting affidavits were filed to the effect that Hen-
rietta C. Steele was the wife and sole heir of R. L. Steele, deceased.
She later supplemented these affidavits by statements--containing
additional averments that her husband, R. L.' Steele, always paid
his debts, left no children and that no administration of his estate
was attempted because unnecessary under the circumstances and
because she did not desire to incur the incidental costs thereof.

January 18, 1927, the commissioner held that the affidavits men-
tioned could not be accepted as evidence of title- to the claim in
Henrietta C. Steele and affirmed his previous ruling. As the' result
of subsequent notices to applicant, communications were received
from Mrs. Rudert setting forth that Henrietta( C. ISteele died in-
testate April 18, 1928, and that she was her only child and heir;
that R. L. Steele was her stepfather, who left brother and sisters
that still survive; that the accou-nt' of the estate of R. L. Steelie
showed it consisted: of but a few hundred: dollars. She expressed an
opinion to the effect that the issue of a patent to the heirs of R. L.
Steele would place the brothers and sisters of R. L. Steele in a
position to claim the property that rightfully belongedo to her, and
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requested that the patent issue to the heirs of Henrietta C. Steele,.
or if that request should not be granted that she be permitted either
to withdraw the application or that it be held in abeyance until she
could secure evidence of title by court order or process of administra-
tion. In the decision complained of, the commissioner held he was
without authority to grant a patent to the heirs of Henrietta C.
Steele, and by letter of June 30, 1927, he advised the applicant, "If
you are your husband's only heir and entitled under the laws of
New Mexico to all of his property, the fact that the patent will issue
to the heirs will not affect your rights in any way. You will take
the lode claim under the laws of New Mexico in the same way that
you took any other property that he left."

The department is clearly of the opinion that there is no authority
under the circumstances disclosed for the issuance of a patent in the
name of the heirs of R. L. Steele. R. L. Steele is not the applicant
and claimant of the title. Henrietta C. Steele is the applicant and
claimant. R. L. Steele is shown to be merely the owner of the claim
at the time of his death. The general rule that where it is disclosed
that a public-land claimant has died before completion of his entry,
patent should issue to his heirs generally has no application to the
facts here presented. The question of heirship and descent of real
estate is exclusively governed by the lex rei sitcte. Hutchinmson Invest-
ment Co. v. Caldwell (152 U. S. 65, 69); Powell v. PoqveZI (22 Idaho
531, 126 Pac. 1058); Whittenbrock v. I9headon (128 Cal. 150, 60 Pac.
664). And the determination as to what persons were the heirs men-
tioned in such patent would be for the courts. It would not neces-
sarily follow that the courts would adjudge that Henrietta C. Steele
or her successors in interest was the person intended in the use of
the words heirs of R. L. Steele in the patent. The commissioner's
opinion that such would be the result is no more than prediction and
does not, justify the action he contemplates taking.

The issuance of such a patent might possibly result in the invest-
ment of title to the claim in strangers to the application who could;
assert no rights by virtue of such application and who had paid no
part of the expenses of the patent procedure or the purchase money.
If the applicant can show no title to the claim, the proper procedure
is to reject the application, leaving it to those who can show title to
seek a patent in their own right..

However, the department does not agree with the holding that the
applicant has not shown sufficient and competent evidence -that she
was invested with title to the claim. The commissioner clearly had
authority to determine whether she had such a title be the evidence
such as showed she acquired by purchase or by descent. A title is
not necessarily doubtful simply because it requires, support from
parole testimony. As a general rule, for example, title by inheritance
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depends principally upon matters iE pais, or facts resting in the
knowledge of witnesses. If those facts be clearly sufficient to estab-
lish the right of the vendor as heir, it is apprehended that the pur-
chaser could not object to the title simply because it could not be
established by record evidence. Sugden on Vendors, 8th Amer. Ed.
24, and cases cited; Maupin on Marketable Title to Real Estate, 795.
Where a break in a record title is satisfactorily explained so as to
leave no imputation on the title, as where the estate passes by de-
scent, instead of purchase from one of the vendor's predecessors in
title to another, the title is not rendered unmarketable by the fact
that parole evidence must be resorted to for the purpose. Maupin on
Marketable Title to Real Estate, 796.

In view of the above-stated principles respecting the sufficiency of
title to real estate, it is not believed that the department should
insist upon a perfect record title to a mining claim, where under
the circumstances disclosed by the record it is probably not suscep-
tible of documentary proof, and where from the evidence before it,
there is no probability that the title of the patentee will be attacked
by a stranger under color of title, or that, if attacked, the patentee
must, of necessity, have at hand the means of showing that the
attack can not be sustained.

The evidence before the department is sufficient to establish that
R. L. Steele died without issue and intestate, leaving as his widow
the applicant, Henrietta C. Steele. Under the laws of New Mex-
ico, the entire estate of a married man, who dies intestate with a
surviving widow and without issue, descends to the widow. Sec-
tion 1845, Compiled Statutes 1915; Girard v. Girrard, (221 Pac.
801). The real estate of a decedent passes directly to the heirs or
devisees and not to the executor or administrator (Section 2257).
The administrator may apply to the probate court to sell the realty
when it appears the personalty is insufficient to pay debts and leg-
acies (Section 4398). It is well settled that the interest in a min-
ing claim is real estate, vendible and inheritable.

The evidence is sufficient to hold that the right, title to and estate
in the claim passed by the law of descent and distribution to the
applicant, affected, however, with a cloud arising from the failure
to administer the estate and thereby definitely have determined
whether there were claims against the estate that would warrant
the sale of the realty to satisfy them. This cloud, however, is gr ad-
ually dissipated by lapse of time and the operation of statutes of
limitation. The abstract furnishes negative evidence that no claim
affecting the property was of record at the time it was filed in March,
1926. No 'adverse proceeding or protest has. been filed at any time,
which Tfact, though not. conclusive against those claiming rights
under or claimns against this location, is strongly persuasive that none
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-such exists. If, as asserted by the applicant, R. L. Steele left, no
debts, the administration proceedings upon his estate would not
determine any matter of heirship or descent of the property here
involved. And if such proceedings involved determinations as to
descent and heirship, it would not be necessarily conclusive against
the heirs' title to the real estate. Thompson, Title to Real Property,
section 737. The question for determination in this case is not,
who are the heirs of the person who is seeking the title from the
United States under the application, but whether the applicant
has shown sufficiently that she has a mining title to the location
for which the patent is sought. It appears with reasonable cer-
tainty that the applicant took title under the laws of descent of the
State of New Mexico as the statutory heir of R. L. Steele, her
husband. After the lapse of nearly ten years no person has arisen
to question her title or possession of the claim. There is no good
reason therefore for requiring her to resort to litigation to estab-
lish her rights of inheritance in the local court or submit further
evidence of her title of any other character.

As a general rule, final certificate and patent for a mining claim
should issue to the applicant in whose name the patent proceedings
were initiated and prosecuted; and in the event of his death, certifi-
cate and patent should, nevertheless, issue in his name and not to his
heirs. Woodman v. MoG6ilvary (39 L. D. 574). In accordance with
the views above expressed, the final certificate should stand in the
name of Henrietta C. Steele and patent issued accordingly in her
name. The decision of the commissioner is therefore reversed and
his order to show cause vacated.

Reversed.

SCHOOL LANDS-ACT OF JANUARY 25, 1927, CONSTRUED

Instructions, January 15, 1930

SCHOOL LANDS-MINERAL LANDS-LEAsE--FoRFEiTURE-STATUTES.

The act of January 25, 1927, passed but a conditional fee title to the mineral
lands granted thereby with a possibility of reverter to the United States in
the event the States fail to observe the conditions of the grant, and in
effect created a trust by implication whereunder the States are required to
lease the minerals and use the rents and royalties derived therefrom for
the benefit of the public schools.

Sanoox. LANDs-MINERAL LANDs-STATUTES.

The act of January 25,1927, extending the common school land grants to the
various States to include sections containing coal and other minerals, does
not affect lands title to which passed to the. States under the original grants
by reason of it not being known at the time such grants became effective
that they were mineral in character, although they were discovered at a,
later date to contain such minerals.
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ScmOOL LANDS-MINERAL LANDSE-STATUTES.

The act of January 25, 1927, which extended the grants of common school
sections to the various States to include mineral sections, did not except
from the operation of its provisions lands theretofore sold, conveyed, or
patented by the States, which were expressly excepted from the original
grants by reason of their known mineral character.

ScHooL LANDS-MINERAL LANDS-STATUTES.
Lands within designated sections that did not pass to the States under the

original school land grants by reason of their known mineral character
at the time those grants would otherwise have become effective, can be
disposed of by the States only in accordance with the terms of the addi-
tional grant of January 25, 1927, and the States have no power by legis-
lation or otherwise to alienate the mineral deposits in such lands or to
have their prior conveyances of those minerals considered as alienations.

ScHoo1L LANDS-MINERAL LANDS-PurcHAsERS-ESTOPPEL.

As the act of January 25, 1927, did not invest the States with an absolute,
unrestricted title to the minerals in the lands granted, prior purchasers
from the. States of absolute fee simple title to such lands can acquire no
greater rights therein under the doctrine of estoppel than those acquired
by the States under the act.

EDWARDS, Asaigtwt Secretary:
Reference is made to the letter of the State Land Board of Utah,

dated July 17, 1929, addressed to the Commissioner of the General
Land Office, requesting the construction of the department of the
act of January 25, 1927 (44 Stat. 1026), as to its effect upon the title
of transferees of the State to the minerals in the lands affected by
the act, which lands had been sold to them by the State absolutely
and without mineral reservation prior to the passage of said act.

The letter adverts. to the fact that thousands of acres of State
lands had been sold, and that thereafter with knowledge of such
sales the department had held in a number of such instances, that
the lands so sold, were known to be valuable for mineral at the time
the State's rights would have otherwise attached under its original
grant (act of July 16, 1894, 28 Stat. 107), and therefore did not
pass under its'original grant, and it is stated that parties interested
in State lands "request an expression of the department, in order
that these parties can feel secure in their title and in the develop-
ment that they may desire to undertake."

The department's attention is invited to section 4879 of the Com-
piled Laws of Utah (1917) which provides-

If any person shall hereafter convey any real estate by conveyance purporting
to convey the same in fee simple absolute, and shall not at the time of con-
veyance have the legal estate in such. real estate, but shall afterwards acquire
the same, the legal estate subsequently acquired shall immediately pass to the
grantee, his heirs, successors, or assigns, and such conveyance shall be as valid
as if such legal estate had been in the grantor at the time of the conveyance.
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And to a statement in Report No. 1761 of the House of Representa-
tives on Senate Bill No. 564, 69th Congress, which reads-

The bill also requires the States to reserve and to withhold unto themselves
all minerals of whatsoever character, in any and all lands which they shall
hereafter transfer or sell, giving to them, however, the right to lease the
minerals in the lands and to utilize the proceeds received as rentals or royalties
for the benefit of their common public schools.

The language in the act and report above quoted is cited as sup-
porting the view expressed in the letter that any title acquired by the
State of Utah under the act of January 25, 1927, vests in the State's
prior grantee, and that subsection (b) of said act " applies only to
sales and transfers after the passage of the act, and does not affect
grants where the title passes from the State by virtue of its prior
patent."

The provisions of subsection (b) are as follows:

That the additional grant made by this Act is upon the express condition
that all sales, grants, deeds or patents for any of the lands so granted shall be
subject to and contain a reservation to the State of all the coaL and other
minerals in the lands so sold, granted, deeded or patented, together with the
right to prospect for, mine and remove the same. The coal and other mineral
deposits in such lands shall be subject to lease by the State as the State legis-
lature may direct, the proceeds of rentals and royalties therefrom to be utilized
for the support or in aid of the common or public schools: Provided, that any
lands or minerals disposed of contrary to the provisions of this Act shall be
forfeited to the United States by appropriate proceedings instituted by the
Attorney General for that purpose in the United States District Court for the
district in which the property or some part thereof is located.

Obviously, where title did in fact pass from the State by virtue of
its prior patent, which would only be in instances where the lands
involved passed to the State under its original grant, the act, of Janu-
ary 25, 1927, does not affect such lands and sales and conveyances of
the same. This would be true under long settled rules 'of the depart-
ment as to lands in fact mineral in character, which had been sold
and patented as lands passing under the original grant,' if the lands
were not known to be mineral at the time they were identified by
sutvey, or at the time hen the State was admitted to the Union, if
the survey preceded the admission.

As to lands, however, that in fact were known to -be mineral in
character at the date the State's rights would have otherwise at-
tached, and which by reason of such knowledge did not pass under
the original grant, the lands pass to the State only by virtue of the
act of January 25, 1927, and the purchasers thereof obtained nothing
by their purchase prior to the act, and if disposal of the coal deposits
in such lands is not made in accordance with the terms of the latter
act, recommendations to the 'Attorney General to institute forfeiture
proceedings would be warranted. Louis A. Lawyer v. State of Utah,
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United States Intervener, decided by the .department jJune, 6 1928
(unreported); Shores v. State of Utah et al. (.52 L. D. 503, 507).

The title asserted by: purchase under State patents for such lands
would be necessarily void. Ivanhoe Mining Co. v. Keystone ConsoZ.
Min.. Co. (102 U. S. 167, 176); Hernmocilla v. Huubbell et al. (89 Cal.
5, 26 Pac. 611); Nevada Emploratioi & Mining Co. v. Spriggs (41
Utah 178, 124 Pac. 770, 772).

Nothing has been presented that warrants any change from the
views above expressed.,

The act of 1927 makes no exception from the' operation of its
provisions lands theretofore sold, conveyed or patented by the State,
and certainly there is no room for the construction that it validated
the unauthorized.prior sale of known mineral lands. Subsection (b.)
authorizes sales, grants, :deeds or patents for the lands so granted
upon the express condition of .a reservation of the minerals to the
State. The minerals are to be retained by the. State for a particular
public purpose to use the revenues derived therefrom for the. sup-
port, or in aid of, public schools, and a particular mode of disposition
of such minerals is specified, to wit, by lease providing for rents and
royalties, and- power is conferred on the Attorney General to insti-
tute appropriate proceedings to forfeit the. grant in the event "any
lands or minerals are disposed of contrary to its provisions.". Under
the construction placed by the United States Supreme Court on
grants to a- State for particular public purposes, see 'United, States
v. Michigan (190 U. S.. 379, 398); Ashburner v. California (103
U. S. 575); Ervien v., United States (251 U. -S 41).; 25 R. C. IL. 389,
it is.believed the grant in question .created a trust in the States by
implication to lease the minerals and use ;the. rents. and royalties
therefrom, for the -benefit of the public schools so.that the ;Stateby
legislation or otherwise has no power to. alienate its title to mineral
deposits or consider its: previous ! conveyances o f such minerals as
alienations, and if they shall ever be diverted from the, use. expressed
in .the grant in any respect,: the Uniited States ianbe called upon
to determine whether proceedings- shall be institutedin some appro-
priate form to enforce the forfeiture provided for upon I breach of
the conditions of the grant.

The effect attributed in the State Land Board's letterto Sec. 4879,
Comp. Laws of Utah, in that iti would operate to invest the title to
the minerals granted to the:State under the act of 1927 in pripor pur-
'chasers who obtained a contract to purchase, certificate, or; patent
,purporting to grant an absolute fee simple title, is not perceived by
the department. The grant under the act of,1927 .has been held by
the department in the Lswyer and Shores cases to pass but a con-
ditional fee title with a possibility of reverter to the United* States in
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the- event that the .State .fails to' observe the conditions of the' grant,
and, as above observed, 'a: title in trust for certain specified public
uses and purposes. As the additional grants of 1927 did not invest
the. States- with an absolute unrestricted title to the minerals in the
Sands-granted,A the State has, therefore, not'acquired such an estate
'as it'purported to. grant tobits purchasers. This being so, conceding
arguendo, that the State dealt with such purchasers in its proprietary
capacity, that the-statute mentioned applies to transfers by t heState
of its lands, that the patents or other muniments ;of title issued by the
State would, not be void because they were in contravention of a then
existing policyof' Congress to except mineral lands from such :grants,
'and that the other requisites ordinarily-creating an estoppel by deed
are present; nevertheless, as one who relies upon an estoppel for an

* after-acquired title can have no greater right than the grantor against
whom the estoppdel is claimed (see estoppel, .21 C. J., Sec. 39), itb is
diffiult to perceive: what avail this 'statute would be to transferees
asserting title by estoppel to the minerals under its terms, putting
aside: ant question of the repugnancy 'of 'such a contention with the
terms of subsection (b) of the grant.

The rule: in-the Utah statute quoted has been held as in no manner
conflicting with* any statute of the United States, and consistent with
well settled principles of fequity. Ketobusm v. Pleasant Valley -Coal
Co. '(257 Fed. 274), and no conflict is perceived between such statute
and the State's grant of 1927 as construed by the department.

Neither does it seem* necessary to imply from the above-quoted
language from the'report of the public lands committee of the House
of Representatives, that the committee regarded the mineral lands in
the odd-numbered school sections that were excepted from the grant
*and erroneously sold: by the State as not thereafter subject to sale
'under the conditions and restrictions of the grant of 1927.- 

But whatever may have been the thought of the committees the
department i's unable to, find warrant for interpolating unto the
grant of 1927 an intent to confirm: the titles granted by the State to
lands expressly excepted from its original grant by reason of their
known mineral character and deprive the public schools of the State
of the benefits of the act in favor of such purchasers.

The objection to the view above expressed, that the necessity con-
tinues of having .a determination made in the case of every section
sold by the 'State prior to 1919 without mineral reservation, of
whether' or not the land was knowh' mineral: land at the time the
State's rights under the original grant would have attached -in the
absence'of known mineral character', must be answered with the
statement that the grant of 1927 does not appear to have removed,
that necessity.' '
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The duties and responsibilities that devolve upon the State, under
the additional grant of 1927, and its effect on the functions therefo'
fore exercised by the department: in the administration of the original
grant of sectioxis in place, and the degree of concern that the depart-
ment has in the State's disposition of lands affected by the addi-
tional grant, received consideration in the Lawoyer ease above cited,
and the following is quoted therefrom in conclusion:

So far as adjudications affecting title are concerned, it is well settled that
the functions -of the Land Department necessarily cease when title has passed
from the Government. Moore v. Robbeirs, 96 U. S. 530, 533; Frasher v. O'Connor,
115 U. S. 102; State of California v. Boddy, 9 L. D. 636; Reid v. State of Mis-
sissippi, 30 L. D. 230, 235. Nor have the officers of the department. jurisdiction
to review transactions between the State and its purchasers or the. State and
its locating agents and determine :whether such purchasers and locating agents
comply with the provisions of its' laws relating to the sale of the land. Frasher
v. O'Connor, sipra. Furthermore,: it is plain'that under the provisions of para-
graph (b) xof said act the Question whether the State complies with the expfess
conditions thereof in reserving to. itself the mineral deposits granted under
said act and disposing of them only under leases, is a matter for adjudication
in the Federal courts in proceedings brought by the Attorney General. It fol-
lows that any determination that the department might make as to whether the
lands did or did not pass under the original grant, would not bind or control
the State's discretion in considering whether its disposition of the 6oal'deposits
on this tract was lawful by a sale as land passing under the original grant, or
would be lawful only in the manner provided in the additional grant.

Nevertheless, as there is an important distinction in the nature of the two
grants, the 'former being an absolute fee and the latter contingent upon the
performance of a condition subsequent with' a possibility of reversion of title
to the grantor upon failure to comply with such condition, and as it always has
been one of the functions of the Land Department to make recommendations
to the Attorney General to institute suits for the recovery of lands improperly
and invalidly disposed of and to recover lands where the titles are subject to
forfeiture for breaches of conditions in grants, it is deemed advisable to set
forth herein the conclusions of the department as to whether the State obtained
title under the original:grant which inured to intervener or whether the title
passed' only 'under the additional grant, rendering any attempted disposition by
the State prior thereto void and of no effect.:

TAXATION OF RECLAMATION HOMESTEADS WITHIN THE
FLATHEAD INDIAN. RESERVATION

Opzf fo January 15, 1:930

RECLAMATION HOMESTAD-FL&ATEAD INDIAN LANDS-FINAL Ptoor-TAxATrow.
The act of April 21, 1928, authorizing local taxation of reclamation homesteads

after acceptance by the General Land Office of satisfactory proof of resit
dence, improvements, and cultivation, is applicable to lands in the ceded
portion of the Flathead Indian Reservation entered under the act of April
23, 1904, 'and -amendatory acts; thereof, including the act of July' 17, 1914,
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after final proof and compliance with the ordinary requirements of the
homestead law have been made.

REcLAmATIoN HOMESTmAD-TAX TxITFI-LIEN FOR REOLAmATION CEHAG13e.

The title to or interest in a reclamation homestead conveyed by tax sale
pursuant to the act of April 21, 1928, is subject to a prior lien reserved to
the United States for all unpaid reclamation charges.

COURT DEcI)soIo CITED AND HELD INAPPLICABLE.

Case of Irvin v. Wright (258 U. S. 219), cited and held inapplicable.

EDWARDS, Assistant Secretary:

Reference is made to your [Mr. Christian F. Petterson, St.
Ignatius, Montana] letter of October 11, 1929, asking for information
as to the legal effect of a mortgage on your homestead entry for farm
unit " F," NE'/4 SEI/4 and S'/2 SEl/4 NEI/4 Sec. 12, T. 19 N., R. 20
W., M. M., No. 064752, Great Falls series; and also raising the ques-
tion whether the entry is subject to taxation.

The records show that you made the said entry on April 14, 1913,
and submitted final proof thereon June 24, 1918. Final certificate
'was issued on June 26, 1918, reciting that you had paid the full pur-
chase price of the land, being appraised ceded Indian land, and that
you would be entitled to patent upon proof that at least one-half of
the irrigable area in the entry as finally adjusted has been reclaimed,
and that all the charges, fees and commissions due on account thereof
to date have been paid.

This land is a portion of the ceded. Flathead Indian lands opened
to entry under the act of April 23, 1904 (33 Stat. 302) and amenda-
tory acts, including the act of July 17, 1914 (38 Stat. 510), which
reads as follows:

That the provisions of, the Act of June twenty-third, nineteen hundred and
ten (Thirty-sixth Statutesat Large, page five hundred and ninety-two), author-
izing the assignment under certain conditions of homesteads, within reclamation
projects, and of the Act of August ninth, nineteen hundred: and twelve (Thirty-
seventh Statutes at Large, page two hundred and sixty-five), authorizing under
certain conditions the issuance of patents on reclamation entries, and for other
purposes, be, and the same are hereby, extended and made applicable to lands
within the Flathead irrigation project, in the former Flathead Indian Reserva-
tion, Montana, but such lands shall otherwise be subject to the provisions of
the Act of Congress approved April twenty-third, nineteen'hundred and four
(Thirty-third Statutes at Large, page three hundred and two), as amended by
the Act of Congress approved May twenty-ninth, nineteen hundred and eight
(Thirty-fifth Statutes at Large, page four hundred and forty-eight): Provided:
That the lien reserved to the United States on the land patented, as provided
for in section two of said Act of August ninth, nineteen hundred and twelve,
shall include all sums due or to become due to the United States on account of
the Indian price of such land.

The acts of June 23, 1910, and August 9, 1912, mentioned in the
statute above quoted, were acts supplemental to the original iReclama-

* tion Act of June 17, 1902 (32 Stat. 388), and, since their provisions
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were extended to the ceded Flathead Indian lands, a homestead entry,
such as yours upon which final proof and compliance with the ordi-
nary requirements of the homestead law have been made, comes within
the purview of the recent act of April 21, 1928 (45 Stat. 439), allow-
ing local taxation of lands of any homestead entryman under the
Reclamation Act or any act amendatory thereof or supplemental
thereto, after satisfactory proof of residence, improvements, and cul-
tivation, and acceptance of such proof by the General Land Office.
The latter act further provides that all such taxes legally assessed
shall be a lien upon the, lands and may be enforced by sale the same
as if they were in private ownership, but the title or interest conveyed
by tax sale shall be subject to a prior lien reserved to the United
States for all the unpaid reclamation charges.

You will observe that the recent act allowing taxation renders
inapplicable to your entry that part of the decision of the Supreme
Court referred to by you (Irwin v. Wright, 258 U. S. 219), wherein
it was held that a reclamation homestead entry was not subject to
taxation until submission of proof :of reclamation and payment of
water charges due at the time of final proof. Said act would not, of
course, validate illegal assessments, if any, made prior to the
enactment.

In respect to right to place a mortgage on the entry, you are advised
that a homestead entryman is not prohibited from doing so, and such
right was expressly recognized in the Supreme Court decision to
which you referred. It has also been held that a purchaser at a
mortgage foreclosure sale of a .reclamation homestead entry upon
which satisfactory final proof has been made is entitled to have the
foreclosure deed treated as an assignment of the entry under the act
of June 23, 1910, supra. See case of Powell, Transferee of Benner
(50 L. 13. 4).

YOSEMITE VALLEY RAILROAD

Opinion, January 18, 11930

JuRisnrciox-OFFricERs-Tnz PnEsriDEaT-SunPavIsoRY AUTHQRITY.

Where a statute places responsibility for its administration upon a head of
an Executive department that responsibility will not be curtailed by an
attempted shifting thereof to the President, although the latter, if he sees
fit, may, by virtue of his supervisory control in respect to any adminis-
trative matter, advise or control the heads of the various Executive de-
partments. in the performance of duties primarily committed to them.

RIGHTr OF WAY-NATIONAL FORESTS-NATIONAL PARKs-ANNuAL RENTALs-
PAYMENTS.

Where an existing contract requires the payment of annual rentals in ad-
vance for the use of privileges granted by the Government in the exercise
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-of certain specific authority conferred by an act of Congress,. a release from
the contract or reduction in the rate of payment can not be allowed if the
obligation had accrued before petition is filed.

FINNEY, Solicitorl:

My opinion has been requested as to the legality of the action
proposed in a letter prepared for submission to the President for
his approval of a recommendation that the Yosemite Valley Rail-
road be relieved of the payment of. $1,000 per year for the use of
its right of way over lands in the Sierra Forest Reserve in Cali-
fornia under its contract, dated September 5, 1905.

The act of February 7, 1905 (33 Stat. 702), excluded certain lands
from the Yosemite National Park and included them in the Sierra
Forest Reserve, and provided-

That the Secretary of the Interior may require the payment of such price
as he may deem proper for privileges on the land herein segregated from the
Yosemite National Park and made a part of the Sierra Forest Reserve ac-
corded under the Act approved February fifteenth, nineteen hundred and one,
relating to rights of way over certain parks,> reservations, and other lands,
and other acts concerning rights of way over public lands; and the moneys
received from the privileges accorded on the lands herein segregated and in-
cluded in the Sierra Forest Reserve shall be paid into the Treasury of the
United States, to be expended, under the direction of the Secretary of the
Interior, in the management, improvement, and protection of the forest lands
herein set aside and reserved, which shall hereafter be known as the "Yosemite
National Park."

A right of way over certain of the said lands was granted to the
said railroad on September 5, 1905, and a special contract was entered
into between the company and the Acting Secretary of the Interior,
providing certain conditions for the use of the right of way, in-
cluding the following:

First, that it shall pay or cause to be paid to the Receiver of the United
Siates 'Land Office at Stockton, California, or to such other person as may
be designated by the Secretary of the Interior, in advance, upon the execution
of this instrument, the sum of One Thousand Dollars, ($1,000), each year;
Provided, however, that after the expiration of three years the President of the
United States may adjust, fix and establish any other rate in lieu thereof
which he may deem equitable and just.

It will be observed that the contract purports to shift the respon-
sibility from the Secretary of the Interior to the President after
the expiration of three years in making any change in the rate
of payment named in the contract. Under the act' the Secretary had
full authority to fix the price and to change the price as to future
use, and I believe that he is still vested with that authority. He
could not, by the contract, confer any power on the President.
Whatever power the President might see fit to exercise in the matter
would be by virtue of his position as head of the Executive De-
partment of the Government, and not under the contract. As the

[Vol.
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Executive head he has general supervisory control in respect to any
administrative matter; and it would seem. to be within the scope of
his Executive power to 4idvise, or control any of the heads of the
various Executive Departments in the performance of duties pri-m 
marily- committed to them. Thereforeo;I am not disposed to question
the legality of the 'proposed procedure, but. I am of opinion that`
legal requirements do not necessitate submission' of the matter to'
the; President. If it be thought advisable to do, so, however, as a
measure of caution or administrative policy, there-will ceitainly be 
no infraction of the law in following that course.

But there is one feature of the proposed action open to grave
question, and, in my Opinion, beyond the authority of any Executive
-officer. The existing contract required payment of $1,000 in advance
for the year beginning September 5, 1929. That obligation had
accrued before the petition for reduction was filed:. Any reduction
in the rate of payment or the full' release thereof- could have applica-
tion only as to installments which have not accrued.

In this connection it may be mentioned that any change i4 the
terms of payment required by the, contract should be made of record
in the General Accounting Office (6 Compo Gen. 642).

Attention is also called to the action of S'ecretary Ballinger under
dates of March 11, 1909, and February 12, 1910, rejecting similar re-
quests for release of the contract obligation.

LApproved:
JOHN H. EDWARDS,

-Assistant Secretary.

' ARSHALL MeD. WILLIAMS, JR.'

Decided January 22,1930

SiTTLEMENT-SETTLERS-REcORD5-NOTICE--LEAVE OF ABSENCE.

A settler on unsurveyedl public land, who' has placed his claim of record 'as
authorized by the act of July 3, 1916, and the departmental regulations of'V
July 27, 1916, has brought his claim within the purview of section 3 of the
act of March 2, 1889.

EDWARDS, Assistant Secretary: :
This is an appeal by Marshall McD. Williams, Jr., from the de-

cision of the Commissioner of the General Land Office 'dated July 8,
1929, disapproving the action of the register of the district land office
granting his application for leave of absence from a settlement claim 
for a pbriod of one year commencing March 1, 1929.

It appears from the record that Williams, an officer of the United
States Army, who served in the World War and was retired Decem-
ber 31, 1922, for disability in line of duty, settled and established resi-

39;
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dence September 4, 1928, upon a tract of unsurveyed land supposed to
contain. 640 acres in Secs. ltand 12, T. 13 S., R. 14 E., G. & S. R. B.
and M, Arizona, the boundaries of which he marked " with proper
notices in monuments of stone." -March 22, 1929, he applied for leave
of absence of one year, staiting in substance and effect that he was suf-
fering from chronic pulmonary tuberculosis and it was necessary for
him to go where he could have medical attention in case of a hemor-
rhage. The application was supported by a physician's certificate.

The register granted the application, evidently assuming that the
case was governed by the provisions of the act of March 2, 1889 (25
Stat. .854). 
- The action of the General Land Office rests upon the ground that
the leave of absence accorded by section 3 of the act mentioned does
not apply to settlers who have no claim of record, and such is the
interpretation given to the statute by the decisions and regulations
of this department. Irons -v. Ba7dock (27 L. D. 317); subsection
(b), paragraph 35, Circular No. 541 (48 L. D. 389, 403). In the
decision in Irons v. Baldock the department said:

Section 3 of said act provides that the register and receiver, for any of the
reasons therein specified, may grant leave of absence to any settler "from
the claim upon which he or she has filed." The fact that one is simply a settler
without any claim of record, does not bring him within the purview of the
statute.

* 7 A settler, however, who has placed his claim of record by filing
in the district land office the notice authorized by the act of July 3,
1916 (39 Stat. 341), and regulations thereunder, of July 27, 1916
(45 L. D. 320), has brought himself within the purview of section 3

* of the act of March 2, 1889, supra. X The act of 1916, above mentioned,
is entitled, "An Act authorizing leave of absence to homestead settlers
upon unsurveyed lands," and provides in effect that any qualified
person who in- good faith makes settlement upon unsurveyed, un-
reserved, and unappropriated public lands of the United States,
with intention, upon survey, of entering them under the homestead
law, shall be entitled to a leave of absence during each residence
year, after establishing residence, in the same manner and upon the
same conditions as persons having entrie's of record, provided that

* he shall have plainly marked on the ground the exterior boundaries
of the lands claimed, and have filed-in the local land office notice of
the approximate location of the lands settled upon and claimed.

The showing made by the applicant in the instant case apparently
meets the requirements imposed by the statute, and for the reasons

* stated the action of the General Land Office is
Reversed.

[Vol.
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PROCEDURE ON GEOLOGICAL REPORTS UNFAVORABLE TO.
NONNINERAL ENTRIES

Ingtructions, January 23, 1930-

HOMESTEAD ENTRY-FINAL PROOF-OIL AND GAS LANDS-RESERVATION-GO-
LOGICAL SIRY-PtACT-aEARiNviDENCBDE'N OF PROOF.

The proper procedure in cases of nonmineral entries where,' after the sub-
mission of acceptable final proof, the Geological Survey classifies the land
as known to be valuable for oil and gas as of the date of final proof, is to
allow the entrymen thirty days to furnish consent under the act of July 17,
1914, or to apply for reclassification of the land as nonmineral, submitting
a showing therewith, and to apply for a hearing if reclassification be
denied, in which latter event the burden will be upon the Government' to
prove that the land was known to be valuable for oil and gas at the date
of final proof.

TnE SECRETARY OF THE INTERIOR:

A question has arisen as to the correct or proper procedure0to be
followed in considering nonmineral entries where -the Geological
Survey reports that the land involved is in ,an area in- which valuable
deposits of oil and gas may occur, and because of the absence of
reliable evidence that the land is afiected'by geological structure un-
favorable, to oil and gas accummulation, it is reported that the land
is valuable at a certain date, the date of acceptance of final proof for
those deposits within the meaning of the act of July 17, 1914 (38
Stat. 509).

Where the Geological Survey makes a report on a case where final
proof has not been submitted, the proceedings thereon have been
uniform in this office. In such case the entryman is allowed 30 days
to furnish consent under the act of July 17, 1914, or to apply for
reclassification of the land as nonmineral, 'submitting a' showing
therewith, and to apply for a hearing in event reclassification is
denied, or to appeal. He is advised that if a hearing is ordered the
burden of proof will be upon him, and also that if he fails to take one
of the actions indicated, his entry will be canceled.

As to the cases in which final proof has been submitted, one line
of action in this office has been to require the entryman to furnish
consent under the act of July 17, 1914, with the advice that if he
fails to do so within the time stated an investigation will be made
to determine the known mineral character of the land at the time of
submission of acceptable final proof, and if such investigation dis-
closes evidence to sustain the charge that the land is' valuable for oil
Rand gas and was so 'known at a certain date, proceedings with 'a view
to hearingo'would be directed, the burden of proof 'being upon the
Government. This action involves a field investigation at the outset
in every case where the entryman fails to waive under the: act of1 914.
and in the aggregate would increase the field service work to a con-

-4-1
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siderable I extent. In the other. line of action where final proof has
been submitted the same requirement is made and penalty imposed
as in those cases where no final proof has been submitted, the only
difference being that the party is told that the burden of proof is on
the Government.,

After considering the entire situation, I believe it will be the better
,practice to allow the uentryman. 30 days to furnish consent under the
act of July 17, 1914, or to apply for reclassification of the land as
nonmineral, submitting a showing therewith, 'and to apply for a
hearing, in event reclassification is denied. He should be advised
that if a hearing is ordered the burden will be upon the Government
to prove that the land was known to be valuable for oil and gas at
the time of final proof, and that if he fails to take one of the actions
indicated, further action will be taken by this office as the'law and
the facts require. Action of this kind makes unnecessary field in-
vestigation until after the party has failed to meet the requirements
made or when action becomes necessary on 'his application for a
hearing upon the denial of the application for reclassification. Thus
the number of cases to: be investigated in the field would evidently
be very much lessened by this line of action.

If you agree with the views herein expressed and approve this
letter, such action will hereafter be taken by this office.

C. 0. MooORE, Comissioner.
Approved-:

JOHN H. EDWARDS,

Assistant Secretary.

STANDARD SHALES PRODUCTS COMPANY (ON REHEARING)

Deeided January 27, 130.

OIn SHALE LANDS-MINING CLAIM-ASSESSMENT WORK-DEPiUL-RESUMPTIoN
OF WORK-STATUTES.

An oil shale claimant under section 2824, Revised Statutes, maintains his
claim after temporary default in the performance of annual-assessment
work within the meaning of the excepting clause of section 37 of the
Leasing Act by a resumption of work, unless some form of challenge on
behalf of the TUnited States to the valid existence of the claim has intervened.

COURT DECISION APPiIED-PRIOR DEPARTMENTAL DEcISIoNs OvERREULED IN SO FAR
AS IN CONFLICT.

Case of Wilbur v. Krushnto (280 U. S. 306), cited and applied; cases of
Standard Shales Products ComnYany (52 L. D. 522), and Eind Li. Krushnic
(52' L. D. 282, on rehearing, 295), overruled in so far as in conflict.

EDWARDs, Assistant Secretary:

By decision of December 12, 1928 (52 L. D. 522), the department
held that mineral entry, Denver 038111, made January 19, 1928, by

[Vol.
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the Standard Shales Products Company, embracing 69 oil shale
placer locations covering lands in T. 6 S., R. 99 W., and T. 7 S.,
Rs. 98; 99 W., 6th P. M., Colorado, should be clearlisted for patent-
ing, except as to the G. M. locations, Nos. 39 to 44, inclusive, certain
tracts that theretofore had been patented and tracts reported to be
nonmineral in character, if the record was otherwise found regular,
and remanded the case for proceedings accordingly. It was held
that, as to the G. M. locations, Nos. 39 to 44, inclusive, if, as reported
by the field inspectors, the claimants thereof failed to perform the
annual assessment work for the year 1919, or in lieu of the perform-
ance of such work failed to file notice of intention to hold the claims
as provided'in public resolution of November 13, 1919 (41 Stat. 354)
or failed to resume the assessment work thereon prior to February
25, 1920, the date of the passage of the general leasing act, the claims
were not valid existent claims within the meaning of section 37 of
said act, and, therefore, were not subject to entry and purchase under
the mining law. Direction was therefore given to formulate suitable
charges against said claims specifying the defaults as alleged. It
was found and held that affidavits in lieu of labor were filed for. the
year 1919 for all the claims except the six mentioned and that the
annual assessment work in the nature of exploratory cuts to facilitate
determinations of the oil content of the shale deposit upon which
the claims as a group were located was performed in good faith, was
reasonably adapted to such -purpose, tended to benefit the claims
involved as a group, and was acceptable as group development work;
that the annual assessment work for the group was performed for
the years succeeding 1919 down to and ending July 1, 1926, and that
the aggregate value of such work in each of said years when prorated
among 71 claims, claims 39 to 44 being among this number, showed
the required expenditure of $100 for each claim for each year..

Notwithstanding the fact appeared that claimants had resumed
work as to all of the claims involved in the application subsequent
to the default in the performance thereof in 1919, and had performed
the required work down to and including JFily 1, 1926, and no other
default appeared prior to the issuance of final certificate on January
19, 1928, by the register, the'dep artment applied its construction of
the effect of the provisions of section 37 of the act of February 25,
1920 (41 Stat. 437) upon section 2324, Revised Statutes,. as set forth
in Emil l. frushnia, on rehearing (52 L. D. 295), which was to the
effect that where the locators failed to perform the annual assess-
ment work upon oil' shale locations within the period prescribed by
section 2324, Revised Statutes, under the provisions of section 37
of the act of 1920, supra, all their rights against the Government in
and to the locations were extinguished and the locator or his succes-
sors in interest could not revive or initiate any rights under the loca-

43
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tion by resumption of work subsequent to the passage of said act;
that no affirmative act by the Government such as a physical reentry
or the institution of proceedings against the claim so in default was
necessary before work was resumed in order to terminate the claim-
ant's rights in the claim. The views of the department as to the
effect of section 37 of the leasing act as above stated were assailed in
the courts by petition upon the part of Krushnic for a writ of man-
damus to compel the issuance of a patent to him for the claim
involved in the departmental decision. The questions presented were
carried ultimately to the Supreme Court of the United States upon

* a writ of certiorari and decision was rendered by that court January
6, 1930.1

The claimants in the instant case on January 26, 1929, filed a
motion for rehearing of the department's decision in so far as it
affected the G. M. claims 39 to 44, and by letter of February 1, 1929,
the department acceded to the request of the claimants to withhold
consideration of the motion until final decision of the Krushic case
was rendered in the courts.

Claimants now request that their motion be taken up for consid-
eration and action in the light of the Supreme Court's opinion in
the Krushntc case. The part of the opinion of the Supreme Court in.
Wilbur v. Krshnic, according to an attested copy thereof, which is
deemed material to consider in the disposition of claimants' motion
is as follows:

Prior to the passage of the Leasing Act, annual performance of labor was not
necessary to preserve the possessory right, with all the incidents of ownership
above stated, as against the United States, but only as against subsequent
relocators. So far as the government was concerned, failure to do assessment
work for any year was without effect. Whenever $509 worth of labor in the
aggregate had been performed; other requirements aside, the owner became
entitled to a patent, even though in some years annual assessment labor had
been omitted. P. Wolenberg et ao,, 29 L. D. 302, 304; Nielson v. Chassmpagne
Mining and M. Co., 29 L. D. 491, 493.

It being conceded that the Spad No. 3 " was a valid claim existent on
February 25, 1920," the only question is whether, within the terms of the
excepting clause of section 37, the claim was " thereafter maintained in com-
pliance with the laws under which initiated." These words are plain and
explicit, and we have only to expound them according to their obvious and
natural sense.

It is not doubted that a claim initiated under section 2324, R. S., could be
maintained by the performance of annual assessment work of the value of
$100; and we think it is no less clear that after failure to do assessment work,
the owner equally maintains his claim, within the meaning of the Leasing Act,
by a resumption of work, unless at least some form of challenge on behalf of
the United States to the valid existence of the claim has intervened; for as
this court said in Beli v. Meagher, supra, at page 283, " His rights after

' See Wilbur v. Kruandho (280 U. S. 306).-BRd.
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resumption were precisely what' they would Have been if no default [that is,
no- default fin the doing of assessment lahor] had occurred." Resumption -of
work by* the owner, unlike a relocation by him, is an act not in derogation but
in affirmance of the original location; and thereby the claim is "maintained"
no less than it is by performance of the. annual assessment labor. 'Such
resumption does not restore aE lost estate-see Knutsou v. Fredlund, 560 Wash.
634, 639; it preserves an e'sting estate. We are of opinion that the Secre-
tary's decision to the contrary violates the plain words of the excepting clause
of the- Leasing Act..

The record. here shows that subsequent to the, default in 1919 in
the doing of assessment work on'the six claims here in question, work
,was resumed thereon by the claimants and that.labor and improve-
ments of the value of $1(00 was performed on for for the benefit of
said claims in succeeding years which in the aggregate exceeds ih
value the sum of $500 for each claim, that the default'occarrinu in
1919 -was not challenged in any form byv the United States prior to
the resumption of such work, nor does it appear that any similar
defaults have occurred that would' subject the iclaims to challenge.
Applying the law as expounded by the 'court, it must be held that
claimants' right to patent'is not affected by the temporaryV default
in the year 1919, and therefore the order directing adverse proceed-
ings. against the'claims on account of such default was unauthorized
and is hereby vacated and the case is remanded with directions to
clearlist the claims for patent, all else- being found regular. The
case of Emil L .Krushnici and all others in so far as they are in
conflict with this decision are overruled.

PfPrior deciszon overmrled so far as in conflict.

EMIL L. KRUSHNIC (ON RECONSIDERATION)

nIstrutions, January 31, 1930

Pmsos DEPARTMENTAL DEcISIoNS VACATD.
Departmental decisions in Bm41 L. Krushnmi (52 L. D. 282, on rehearing,

295), recalled and vacated. See Wilbur v. Krushnio (280 U. S. 306).

EDWARDS, Assistant Secretary:
On October 3, 1927, the department affirmed your [Commissioner

of the General Land Office] decision holding the mineral application,
then Glenwood Springs serial 022364, now Denver 033259, of Emil L.
Krushnic for patent to the Spad No. 3 oil shale placer location for
rejection and adjudging the claim to be. null' and void. The applica-
tion was rejected and the claim held. void for the reason that the
owners thereof had defaulted in the performance of assessment work
for the assessment year -1920 (52 L. D. 282). The department's
decision was affirmed on rehearing February 8, 1928 (52 L. D. 295).
Petition by the applicant for the exercise of supervisory authority by
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the Secretary was denied March 13, 1928. On March 26, 1928, you
promulgated the decision denying said petition and closed the case.
Thereupon the applicants applied by petition to the Supreme Court
of the District of Columbia for a writ of mandamus to compel the
Secretary to issue a patent to the claimant. Proceedings on this
writ were ultimately carried to, the Supreme Court of the United
States on a petition for certiorari by the Government to the Court
of Appeals for the District of Columbia. The Supreme Court of
the United States in its decision entitled Wilbur v. irusinic (280
U. S. 306), rendered January 6, 1930, held that-

A writ of mandamus should issue directing a disposal of the application for
patent on its merits, unaffected by the temporary default in the performance
of assessment labor for the assessment year 1920; and that further proceedings
be in conformity with the views expressed in this opinion as to the proper
Interpretation and application of the excepting clause of the Leasing Act of
February 25, 1920, and of Sec. 2324, Revised Statutes of the United States.

Although no writ has yet been served upon the Secretary, no
reason for delay is perceived for disposing of the application in
accordance with the law as stated by the Supreme Court. The
departmental decisions above mentioned are-accordingly hereby re-
called and vacated. The record in the case is herewith transmitted
with instructions to reinstate the application and entry and to dis-
pose of the same unaffected by the default in the performance of
assessment labor, for the assessment year 1920, and if all else is found
regular, to clearlist the application for patent.

Prior de.isione vacated.

SANTA FE PACIFIC RAILROAD, COMPANY (ON REHEARING)

Decided February 28, 1930

REPAYmENT-RAILROAD LAI'nD-S 10 STaoN-R1 In QnrSHMEw-MINEaAL LANDS-
WORDS AND PHRASES-STATUTES.

The term "erroneously allowed" as used in the act of, June. 16,, 180i has
reference solely to erroneous action on the part of 'the Governient,'and
furnishes no authority for repayment where a railroad selection list was
canceled on relinquishment filed by the company after it was ascertained
that the lands were not of the character 'represented at the date the lists
were tendered to the district land office.

RERPAYMENT-FEES AND CoMMissioNs-STATUTrSl.
The final location fee referred to in paragraph 7 of section 228, Revised

Statutes, does not come within the, purview of the act of March 26, 1908,
as limited by the act of December 11, 1919.

DEPARTMENTAL DCisBioN DISTINGUISHED.
Case of Fritz Helmlke (52 L. D. 415), distinguished.
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EDWARDS, Assistant Secretary:
December. 16, 1929, the department affirmed the action of the:

Commissioner of the General Land Office, dated July 19, 1920, deny-
ing repayment of certain filing fees paid by the Santa S Fe Pacific.
Railroad Company in connection with its selection lists Nos. 47,' 54
and 55, in the State of Arizona.

The lands involved were canceled from the Sselection lists as it 
was charged, after field investigation, that the lands contained min-
eral, other than coal and iron. :The company filed withdrawal of
its denial of the mineral charges and the lists as <to the lands were
canceled, respectively, on April 9, 1924, May 2, 1924,0 and June 5,
1926. The company's applications for repayment were received on
August 15, 1928, and October 30, 1928.

The department held that the applications were not made within.
two years from final rejection of theentries and alloWance was barred
by the act of December 11, 1919 (41 Stat. 366), which provides that
repayment in claims of the character therein specified may. not' be
allowed unless application therefor .be filed within a period. of two
years after rejection of the application, entry, or proof upon which
the payment was'made. It was stated that repayment in this case
would have been allowable under the act of June 16, 4880o (21. Stat.
287), had application been timely made.; For the reasons hereinafter
stated it is clear that this 'statement. was erroneous. . '

In a motion for. rehearing jit'is urged that the decision of the.
department is in. conflict with 'thel ruling in- the case .ofdFritz elimke,:
(52 L. D. 415)3, and reference is made to the case of North and SouthA
Alabama RaiZroad Company' (2 L; D. 681).

Paragraph 7 of section 2238, Revised Statutes,.piTovides-7 L :
In the location 'of lands byi States 'and corporations under grants from' Tono-

gress for railroads and other purposes (except for agricultural colleges) a fee'
of one dollar for each final location of one hundred and sixty acres; to be paid
by the State or corporation making such location.

Sections 1 and 2 of the acts of March-26, 1908 (35 Stat. 48), and
December 11, 1919, supra, are identical in terms, exceptj that there
are provisos to the first two sections of the latter act which contain
the requirement that application shall be filed within two years. The
provisions of these laws comprehend the repayment of purchase
moneys, commissions, and excess payments.

The act of June 16, 1880, supra, specifies the repayment of "fees
and commissions, amount of purchase money, and excesses paid."f

The final location fee recited in paragraph 7 of said section.2238, is
not within the purview of the act of March 26, 1908, 8supra, as limited
by the act of December 11, 1919, supra.

The case of Fritz Helmke, supra, cited by counsel, is not authority
in the determination of the case at bar for the reason that the ques.
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tion presented to the department in that case was whether repay-

Ment :Qf pwu~ase :moojwy paid on an erroneously allowed coal entry,
application; for the repayment ,having been filed after two years had,
X elpsed from, date of. cancellation, came under the .act of June 16,
18'80 swp ra; or the. act of December 11, 1919, s.mpra.

The selection lists were filed under, the :grant made by the act of
J~uly 27, 1866 ,0(14.,Stat. 292), the:applicant being the successor in

interest.
Section'3 of the act of July 27, 1866, supa, provides in part-

,'* '*. * 00That all mineral lands be,- and the same are hereby, excluded:

from the operationis of this Act * :*: Andg-rovidedfucrther, That.the word

'mineral,' when f it, occurs in this Act, shall not be held to include iron, or coal

The second section of the act of June416, 1880, .supra, authorizes
repayment: where: "'the entry has been erroneously allowed and can
not be confirmed.:" There is no limit of time under the provisions of
this act within which application for repaynment must be filed.
: ;-The 'general. "term '"entry" signifies an appropriation of public

land. NorthA and South Alabama Railroad ACompany, .supra.

It't is well' settled that the expression, "the entry has been errone-
ously 'allowed,"' denotes some mistake or error on the part of the

Government.' General :circular of January 1, 1889 '(Copp's Public:
Land, Laws, 1890, Vol. 2, page 1212) ; Williamn W. Creary (2 L. D.
:694); Willin Z H. Irvine (28 L. D. 422); Adolph Nelson (27 L. 13.
272); Marie Steinberg (37 L. D. 234); O7'ive '. Harrison (50 L. D.
418); United States v. CoZorado Anthracite Company (225 U. S.
219). '

In the instant case, the selection lists were canceled as to the lands
involved, on relinquishments filed by the company after it was ascer-
tained that the lands were not of the character represented at the
date the lists were tendered to the district land office. : The selection
lists, therefore; were not erroneously allowed within the meaning

of the act of June 16, 1880, supra. ArtAhr L. Thomas (13 L. D.
3 59)., Henry Cannon (30 L. D. 362).

The motion is Denied.

STEALER WILSON

:Opinion, Hari-h 3, 19S0

INDIAN _-ANDs-ALLoTMENT-REsThRICTIONs UPON- ALIENATION.

PRestrictions; upon) alienation of lands allotted in severalty, to Indians do not

constitute irrevocable covenants but, are morein the nature of personal

disabilities imposed by Congress under 'its 'power to enlarge or restrict as

; and when it sees fit.

jvbjl;:;
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INDIAN LANDS-ALLOTMENT-VESTED RIGHTS-DEXEMPTION FROM TAXATION.

Exemption from taxation of allotted Indian lands once attached becomes a
vested property right protected from impairment or abrogation by the pro-
visions of the Federal Constitution to. the same extent as any other property
right.

INDIAN LANDS-CDERO;EE NATION-ALLOTMENT-EXEMPTION FROM TAXATION-

WArmB,. : , 

The right of exemption from taxation of an Indian allottee of the Cherokee
Nation in Oklahoma which attached prior to the act of May 10, 1928, is
neither abrogated nor modified by the taxable provisions: of that act, but
he may, if he so cho6ses, surrender his right under, prior acts and accept
the conditions: fixed by the later legislation.

FINNEY, Solicitor:
You [Secretary of the Interior] -have requested my opinion as to

the rights of Stealer Wilson a three-fourths blood member of the
Cherokee Nation in Oklahoma with respect to the taxability of his,
lands under the provisions of the act of May 10, 1928 (45 Stat. 495),.
as amended by the act of May 24, 1928 (45 Stat. 733).

Before discussing the provisions of the legislation in question, it
may prove helpful to refer briefly to certain well-known facts and
also to prior legislation bearing upon the taxability and alienability
of lands allotted to members of this tribe and the powers of Congress
with respect thereto.

The Five Civilized Tribes of which the Cherokee Nation is one,
originally owned extensive areas of land in the territory now em-
braced within the limits of the State of Oklahoma. They existed,
broadly speaking, as political governmental entities, holding their
lands in communal ownership, controlled mainly by their own laws
and customs with the definite right of excluding practically all
nontribal members from their territory. The somewhat anomalous
condition thus existing presented a serious obstacle to the creation
of a State which Congress desired to organize for the government
and development of that part of the country. This, coupled with
changing conditions and necessities which the tribes were unable or
unwilling to meet, led to the enactment of legislation by which
Congress inaugurated a policy looking to termination of the tribal
existence and government and the allotting of their lands in sev-
eralty through agreements to be negotiated with the several tribes
by a commission created for that purpose (Sees. 15 and 16, act of
March 3, 1893, 27 Stat. 612, 645). Separate agreements were nego-'
tiated with each tribe but all were substanfially the same in general
outline and purpose and provided 'in the- main for relinquishment
by thie members of all claims to tribal property in consideration of

18607-31-voL~. 53----4
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which they were to receive allotments of land in severalty to be non-
taxable and inalienable for specified periods.
- The Cherokee agreement ratified by the Indians August 7, 1902,

is found in the act of July 1, 1902 (32 Stat. 716). Under it, each
member received an allotment of land equal in value, to 110 acres
of the average allotable land of the Cherokee Nation (Sec. 11). The
act further provides-

Sac. 13. Each member of' said tribe shall, at the time of the selection of his
allotment, designate as a homestead out of said allotment land equal in value
to forty acres of the average allotable lands of the Cherokee Nation, as nearly
as may be, which shall be inalienable during the lifetime of the allottee, not
exceeding twenty-one years from the date of the certificate of allotment. Sep-
arate certificate shall issue for said homestead. During the time said home-
stead is held by the allottee the same shall be nontaxable and shall not be
liable for any debt contracted by the owner thereof while so held by him.

SEc. 14. Lands allotted to citizens shall not in any manner whatever or at any
time be encumbered, taken, or sold to secure or satisfy any debt or obligation,
or be alienated by the allottee or his heirs, before the expiration of five years
from the date of the ratification of this Act.

Sa. 15. All lands allotted to the members of said tribe, except such land as
is set aside to each for a homestead as herein provided, shall be alienable in
five years after issuance of patent.

Pursuant to the foregoing provisions the lands allotted to members
of the tribe' as homestead were inalienable during the life of the
allottee not exceeding 21 years from the date of allotment. But
"during the time said homestead is held by the allottee " the same is
nontaxable. The remainder of the lands allotted to each member
c'ommonly termed the surplus, was inalienable for a period of five
years from the date. of, patent. While the statute does not ex-
pressly so provide, it, is -clear that the surplus was also. nontaxable
for the five-year period because the restrictions against alienation as
therein, imposed prohibits both voluntary and involuntary aliena-
tion, and hence the lands while so restricted, are not subject to levy,
sale, .or execution for debts, whether for taxes or otherwise. See
Solicitor's opinion, of November 13, 1922 (49 L. D. 348).

By later legislation as found in the acts of April 26, 1906 (34 Stat.
137), and May 27, 1908 (35 Stat. 312), Congress set up a new and
uniform set of restrictions applicable alike to all of the Five Civilized
Tribes. Without discussing the provisions of this later legislation
in detail, it is sufficient for present purposes to point out that the
restrictions against alienation of lands allotted to certain members
of these tribes, including full-bloods and three-fourth bloods, not
theretofore removed by or under any prior law, were continued to
April 26, 1931, and the restrictions as to certain other lands were
removed with the provision that such lands should.thereupon become
subject to taxation by the 'State.

(Vol.
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It is now settled law that the extension and removal of restrictions
against alienation effected by these acts was within the powers of
Congress and that such statutes are valid and constitutional. Heck-
uann v. United States (224 U. S. 413) ; Brader v. James (246 U. S.

88) ; Talley v. Burgess (246 U. S. 104). But with respect to the ex-
emption from taxation a different rule obtains. The Supreme Court
of the United States in Choate v. Trapp (224 U. S. 665), had oc-
casion to consider the effect of the provision in the act of May 27,
1908, supra, declaring that the lands from which the restrictions
were removed should thereupon become subject to taxation in relation
to lands of the Choctaws and C:hickasaws on which the period of
exemption from taxation had not expired under the original agree-
ment with those Indians. It was there held that the exemption from
taxation was a vested property right which the Indians had acquired
' for the consideration in part of their release of all their 'claims as
individuals to the tribal property and that such rights were pro-
tected from abrogation by the provisions of the fifth amendment to
the Federal Constitution. To the same effect is Gleason v. Wood
(224 U. S. 679), and English v. Richardson (224 U. S. 680). See
also Carpenter v. Shaw (280 U. S. 363). In the Choate-Trapp case,
the Supreme Court pointed out the clear distinction between the ex-
aemption from taxation and the restrictions on alienation 'and defined
the powers of Congress in relation thereto as follows (p. 673).:

But the exemption and nonalienability were two separate and distinct sub-
jects. One conferred a right, and the other imposed a limitation * *

The right to Pemove restrictions was in pursuance of the power under which
Congress could-legislate as to the status of the ward and lengthen or shorten
the.period of disability. But the provision that the land should be nontaxable
was a property right which Congress undoubtedly had the bower to grant.
That right fully vested in the Indians and was binding upon Oklahoma.

See also Welch v. First Trust and Savings Brink (15 Fed., 2d
Series, 184).

It is thus apparent that the provisions of the foregoing legislation
imposing restrictions upon alienation of the lands allotted in sev-
eralty to the members of the Five Civilized Tribes do not constitute,
irrevocable covenants but are more in the nature of personal dis-
abilities imposed upon the Indians which Congress has power to
enlarge or restrict as and when it sees fit so to do. The exemption
.from taxation on the other hand rests upon a much different footing.
Such exemption once attached becomes a vested property right pro-
tected from impairment or abrogation by the provisions of the
Federal Constitution to the same extent as any other property right.
With this in mind, we turn to the provisions of the' act of 1928, the
first section of which extends for an additional period of 25 years,
the existing restrictions otherwise expiring on April 26, 1931. Sec-
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tion 4, as amended, .is of. most importance here and is quoted below in
full:

SEd. 4. That on and after April 26, 1931, the allotted, inherited, and devised
restricted lands of each Indian of the Five Civilized Tribes in excess of one
hundred and sixty acres shall be subject to taxation by the State of Oklahoma
under and. in accordance with the laws of that State, and in all. respects as-
unrestricted and other lands: Provided, That the Indian owner of restricted
land, if an adult and not legally incompetent, shall select from his restricted>
land a tract or tracts not exceeding in the aggregate one hundred and sixty-
acres, to remain exempt from taxation, and shall file with the Superintendent,
of the Five Civilized Tribes a certificate designating and describing the tract.
or tracts so selected: Provided further, That in cases where such Indian fails,
within two years from date hereof, to, file such certificate, and in cases where
the Indian owner is g minor or otherwise legally incompetent, the selection
shall be made and certificate prepared by the Superintendent for the Five Civi-'
lized Tribes; and such certificate, whether by the Indian or by the Superin-
tendent for the Five Civilized Tribes, shall be subject to approval by the;
Secretary of the Interior; and, when approved by the Secretary of the Interior,
shall be recorded in the office of the Superintendent for the Five Civilized>
Tribes; and in the county records of the county in which the land is situated;
and said lands, designated and described in the approved certificates so recorded,.
shall remain exempt from taxation while the title remains in the Indian desig-
nated in such approved and recorded certificate, or in any full-blood Indian!
heir or devisee of the land: Provided, That the tax exemption shall not extend
beyond the period of restrictions provided for in this Act: And provided further,.
That the tax-exempt land of any such Indian allottee, heir, or devisee shall not
at any time exceed one hundred and sixty acres.

The language of the statute as just quoted is free from ambiguity..
In so far as it was within the power of Congress to so provide, the'
plain effect is to limit the tax-exempt acreage of these Indians to not
exceeding 160 acres which are to be designated from his restricted,
allotted, inherited and devised lands in the manner therein provided
for. Turning to the facts at hand, however, we find that the Indian
whose lands .are involved in the present inquiry received an allot-
ment of 649.44 acres of land, of which 240 acres were designated as
his homestead,' and the remainder, 409.44 acres as surplus. With the'
surplus lands we are not here so much concerned because as to that
land the restrictions against alienation and the exemption from taxa-
tion run concurrently for a period expiring on April 26, 1931. As
to the homestead, however, section 13 of the original Cherokee agree-
ment declared that " during the time said homestead is held by the'
allottee, the same shall be nontaxable." Under this provision it is
plain that the homestead of the allottee is exempt from taxation so
long as it is held and owned by him and that such exemption is-
protected by the Federal Constitution on principles stated and
applied in Choate v. Trapp supra. Manifestly, therefore, this: right
of exemption from taxation can not be forcibly struck down in wholle
or in part and the act of 1928 must be considered as ineffective int

[ VO1
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so far as it purports so to do. While this is true, it by no means
follows that the allottee is entitled to select and hold under the act
of 1928 additional tax-exempt lands, as that would clearly contravene
both the spirit and letter of the statute.

It is to be observed, however, that the exemption from taxation
attaching to the 160 acres selected and designated under the act of
1928 is broader in its scope than that attaching to the homestead
under the original Cherokee agreement in that the benefit of the
exemption inures to the heirs and devisees of the allottee. In view
of this it may well be that the allottee in the instant case, or others
similarly situated, may prefer the exemption from taxation extended
by the act of 1928 rather than stand on their rights under the
original agreement. No legal reason is seen why they should not be
permitted so to do. As said by the Supreme Court of the United
States in Sweet v. Schock (245 U. S. 192), "the right or privilege
of exemption from taxation can not be taken from an allottee's land
while he retains the title. Its surrender may not be forced from
him but he may yield it in bargain for another right or privilege."

It follows from what has been said that the allottee here involved
and other members of the Cherokee Tribe in like position, may do
one of two things: First, they may retain the right of nontaxability
attaching to their lands under the original agreement with the Chero-
kee Tribe or second they may if they so desire, waive that right in
favor of the exemption extended by the act of 1928, which may be
accomplished by selection and designation in the manner provided
for therein.

Approved:
Jos. M. DIxON,

First Assistant Secretary.

OFFERINGS AT PUBLIC SALE-PARAGRAPH 15, CIRCULAR NO. 684,
AMENDED

[Circular No. 1207]

DEPARTMENT OF THE INTERIOR,

GENERAL LAND OFFICE,

Wvahington, D. C., M1arch 5, 1930.
TIHE SECRETARY OF THE INTERIOR:

Circular No. 684, approved April 7, 1928 (52 L. D. 340), provides
regulations for the offering of lands at public sale under. section 2455,
Revised Statutes, as amended. The second subparagraph, paragraph
15, of this circular, reads as follows:

No person will be allowed more than one application under this proviso,
except that two or more applications may be allowed to the same person if

53:
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all the lands sought adjoin the same body of land owned by the applicant or
included in his pending entry. An application under the first proviso will be
rejected in all cases where the applicant has purchased under section 2455, or
the amendments thereto, an area which, when added to the area applied for,
shall exceed approximately 160 acres.

It is suggested that the paragraph be amended to read as follows:

No person will be allowed more than one application under this proviso, nor
for more than 160 acres, except that two or more applications may be allowed
to the same person if all the lands sought adjoin the same body of land owned
by the applicant or included in his pending entry; nor will one who has pur-
chased lands sold upon the application of another under the proviso be per-
mitted to secure the offering under said proviso in his own right of an area
exceeding the difference between that of the land purchased and 160 acres. The
purchase of lands under the proviso will not disqualify the purchaser as an
applicant for the offering of tracts actually isolated, provided the tracts sought,
together with the lands so acquired, shall not exceed 320 acres in area, nor
will the purchase of isolated tracts disqualify the purchaser from becoming
an applicant for offering under the proviso subject to the same limitation as to
aggregate area.

The proposed amendment is deemed necessary for the reason that
the present regulation is somewhat confusing in its operation and
there is no apparent reason why a person should not be permitted to
secure the off ering of 320 acres so long as not more than 160 acres is
under the proviso.

C. C. MOORE Commissioner.
Approved:

JOHN H. EDWARDS,

Assisant Secretary.

EXCHANGE OF LANDS IN SAN JUAN, McKINLEY, AND VALENCIA
COUNTIES, NEW MEXICO-CIRCULAR NO. 850, AMENDED

INSTRUCTIONS

[Circular No. 1208]

DEPARTMENT OF THE INTERIOR,

GENERAL LAND OFFICE,

Washington, D. C., March 6, 1930.
REGISTER, SANTA FE, NEW MEXICO; SUrERINTENDENT AT EASTERN

NAVAJO AGENCY, CROWN POINT, NEW MEXICO; SUPERINTENDENT AT

Z-uNI AGENCY, BLACKEiOCK, NEW MEXICO:

The following three paragraphs are hereby substituted for the first
three paragraphs on page 3 of joint Circular No. 850, dated Septem-
ber 19, 1922 (last three paragraphs on page 283 as it occurs in vol-
ume 49 of the Land Decisions), governing the exchange of lands
under the act of March 3, 1921 (41 Stat. 1225, 1239)

EVoi.
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Privately-owned or State school land held in fee, mineral or nonmineral, may
be exchanged for other land, mineral or nonmineral, if they are of approximately
equal value. Upon the filing of an application, a report will be obtained from
the Geological Survey as to the approximately equal values including coal, oil,
gas, or other minerals of the surrendered and selected lands.

An affidavit showing that the land asked for in exchange is not adversely
claimed should accompany each application; except that in cases where the land
is covered by an allotment, homestead, or desert entry, a statement may be
incorporated in the affidavit to the. effect that the claimant to such land has
filed an application to relinquish or reconvey the land to the United States
under the provisions of the act of March 3, 1921, spra, if such be the fact.
Where applications are submitted involving the reconveyance or relinquishment
of lands selected by or patented to individual Indians, such applications may be
considered jointly and not necessarily as separate applications; provided, in
such cases, the lands to be acquired in exchange will consolidate the holdings
of such Indians.

The lands selected must, in conjunction with other property owned by the
party conveying, be in a compact body, as near as may be' possible, regardless
of township lines;. but no application will be considered involving lieu lands in
any township wherein the selector owns no land, and where the approval of*
such application will not affect a consolidation of the holdings of the applicant
in such township or townships. Surveyed, unappropriated, and unreserved
land, except as. provided by the preceding paragraph, can be selected.

C. C. MOORE,-
Commissioner of the General Land Office.

C. J. RHOADS,
Commissioner of Imndan Affairs.

Approved:
JOHN H. EDWARDS,

Assistant Secretary.

EXTENSION OF TIME ON OIL AND GAS PROSPECTING PERMITS-
ACT OF JANUARY 23, 1930

INSTRUCTIONS

[Circular No. 1209]

DEPARTMENT OF THE INTERIOR,

GENERAL LAND OFFICE,

Washington, D. C., March 7 1930.

REGISTERS, UNITED STATES LAND OFFICES:

The act of Congress approved January 23, 1930 (46 Stat. 58),
reads as follows:

Be it enacted by the Senate and House of Representatives of the 'United
States of America in Congress assembled, That any oil or gas prospecting permit
issued under the Act of February 25, 1920 (Forty-first Statutes, page 437), or
extended under the Act of January 11, 1922 (Forty-second Statutes, page 356),
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or as further extended under the Acts of April 5, 1926 (Forty-fourth Statutes,
page 236), .and March 9, 1928 (Forty-fifth Statutes, page 252), may be extended
by the Secretary of the Interior for an additional period of three years in his
discretion on such conditions as he may prescribe.

Sec. 2. Upon application to the Secretary of the Interior, and subject to valid
intervening rights and to the provisions of section 1 of this Act, any permit
which has already expired because of lack of authority under. existing law to
make further extensions, may be extended for a period of three years from the
date of this Act.

Applications for extensions of time coming within the provisions
of this act will be governed by Order No. 338 of March 20, 1929 (52
L. D. 580), and the subsequent order of May 3, 1929 (52 L. D. 584),
and may be filed with the register of the district land office or with
the Commissioner of the General Land Office, Washington, D. C.
The application should give full and definite information regarding
expenditure of money for development work under the permit and
for reliable geological surveys of the lands involved. The showing
must.be by affidavit and state in detail the amounts and dates of such
expenditures, purposes for which made, and to whom the payments
were made. If the permittee has secured geological surveys of the
lands, copies of the reports and maps thereof should be filed. Any
other facts which the permittee believes will show equities in support
of his application should be included in the showing.

In any case where the permittee has filed bond to protect a surface
claimant of lands included in the permit, or because the lands are in
a reclamation project, consent of the surety to remain bound during
the extension period must be furnished, except where the bond by its
terms covers extensions of time that-may be granted. Also such bond
as may be considered necessary and sufficient may be required condi-
tioned on the abandonment, under the supervision of the supervisor
of oil and gas operations, of any wells drilled on the permit lands.

C. C. MooRE, Commnissioner.
Approved:

RAY LYMAN WILB-Ri,
Searetary.

JOHN TREANOR

Deoided March 15, 1930

MINmING CLAIM-PATENT-PUBLIA-TION OF NOTICE-EXCESSIVI CHARGES.

Under the authority imposed in him by section 2334, Revised Statutes, the
Commissioner of the General Land Office may designate any newspaper
published in a land district where mines are situated for the publication of
mining notices and fix the maximum rates to be charged: for such publica-
tion, and that officer may compel a publisher charging in excess of those

[Vol.
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rates to refund the excess under penalty of being barred from future
designation for failure to do so.

EDwARDs, Assistant Secretry:,
-In the adjudication of the mineral entry of John Treanor, Phoenix

063617, the Commissioner of the General Land Office found that
notice of application for patent had been published in the Miami.
Evening Bulletin, a daily newspaper printed and published in the
city of Miami, Arizona, from August 27, to November 6, 1928; that
publication of said notice, which occupied 98 lines of space, had cost
the claimant $261.54; and that under departmental regulations pur-
suant to the mining laws the maximum charge allowable for publica-
tion of notice in the case was $98.

By decision of January 3, 1930, the commissioner instructed the
register of the land office at Phoenix as follows:

You are accordingly directed to notify the publisher of the Miami Evening
Bulletin that the charge for publication is in excess of the rate established by
the Commissioner of the General Land Office under authority of section 2334,
Revised Statutes, and that 30 days are allowed within which to furnish suffi-
cient evidence that a refund has been made to the mineral claimant of $163.54,
in default of which and in the absence of appeal its publication, the Miami
Evening Bulletin, will be barred from the publication of notices hereafter issued
by your office.

The publisher has appealed. He states that during their 10 years

of experience in publishing land and patent notices they have found

that many land attorneys do not agree on what the laws are regard-

ing the number of times a patent notice shall be published; that 61

insertions were ordered, which made a cost of $261.54, whereas if

only nine insertions had been required the cost would have been

$38.50. He further states-

We inform all patent publishers that we do not know the law and surely
the Commissioner of the General Land Office does not expect us to interpret
the land laws to our customers.

It is not clear that the publisher fully understands the situation.

Section 2334 of the Revised Statutes provides-

The Commissioner of the General Land Office shall also have power to estab-
lish the maximum charges for surveys and publication of notices under this
chapter; and, in case of excessive charges for publication, he may desighate
any newspaper published in a land district where mines are situated for the
publication of mining notices in such district, and fix the rates to be charged
by such paper.

In the mining regulations of April 11, 1922 (49 L. D. 15, 71, para-

graph 45), the commissioner with the approval of the department

has prescribed-

* * * When the notice (of mineral application for patent) is published in
a weekly newspaper, nine consecutive insertions are necessary; when in a daily



580 DECISIONS OF THE DEPARTMENT OF THE INTERIOR

newspaper, the notice must appear in each issue for 61 consecutive issues.
[Parenthetical matter supplied.]

On June 18, 1924 (Circular No. 943, 50 L. D. 556), the commis-.
sioner with the approval of the department; amehded a portion of
paragraph 89 of the mining regulations approved April 11, 1922,
supra, so as to read as follows:

The charge for the publication of notice of application for patent in a mining
case in all districts shall not exceed the legal rates allowed by the laws of the
State for the publication of legal notices wherein the notice, is published; and
in no case shall the charge exceed $10 for each 10 lines of space occupied where
publication is had in a daily newspaper, and where a weekly newspaper is used
as a medium of publication, $7.50 shall be the maximum charge for the same
space. Such charge shall be accepted as full payment for publication in each
issue of the newspaper for the entire period required by law.

The appellant had at least constructive knowledge of the mining
laws and the regulations thereunder. If the maximum charge al-
lowed was too low the appellant should have declined to publish the-
notice.

The decision appealed from is
, : :. 0 Affirmed.

YAKUTAT AND SOUTHERN RAILWAY COMPANY

Decided April 29, 1929 

POSSESSION-RIOHT OF WAY-ThADE AND MANUJEACTURING SITE-ADvEasE
CLAIM-COURTS-PROTEST-ALASICA.

Where the question of prior possessory rights to public lands has been rele-
gated by law to the courts a protest based upon allegations of prior and
superior rights to the possession will not lie.

TRADE AND MANUFACTURING SITE-ALASKA-ADvnsEB CrAin-PPOSSESSION-
COURTs-PATENT.

The question as to whether one claiming a trade and manufacturing site -in
the Territory of Alaska under section 10 of the act of May 14, 1898, or an
adverse claimant has a better and prior right of possession is by the pro-
visions of that section made determinable by the courts in an action to quiet
title, and any patent issued for the land by the Land Department must be
in accordance with the final decree of the court.

RAILROAD LANDs-RIGHT OF WAY-TRADE AND MANUFACTURING SiTE_-ALAsKA,

Allegations that a railway company had not complied with the terms of its
right of way grant over the lands involved are not material in considering
its application for a trade and manufacturing site for the same lands.

TRADE AND MANUFACTURING SITE-ALAsIr-A-APPLICATION-CoRPoRATIoNs-
RESTRICTIONS-INDIREcT INTEREST.

Under the restriction in section 10 of the act of May 14, 1898, limiting a
person, association, or corporation, as the case may be, in the purchase of a
trade and manufacturing site to one claim only for any such person,
association, or corporation, an application by a corporation must be denied

[Vol.



531, DEC ISIONS .OF -THE DEPARTMENT OF THE INTERIOR

* if a majority interest in it be owned by another corporation which had
acquired i a site under the act, or if -the persons holding the majority
interest in the stock of the corporation applying for a site *are also the
holders of the majority stock interest in another corporation which had
exhausted its rights, and the applicant's status in this respect is to be
adjudged as of the time of the filing of the application.

DIXON, First A§ssistant Secretary:
June 24, 1925, the Yakutat and Southern Railway Company, a

corporation, filed application, Anchorage 06449, -for a trade and man-
ufacturer's site under the provisions of section 10 of the act of May
14, 1898 (30 Stat. 409, 413), covering the identical land included in
applicant's grant under section 2 of said act of a right of way for
terminal grounds, etc., 04567, designated Terminal Tract No. 1, map
and plat of which were approved by the Secretary of the Interior
January 4, 1905. Supplemental application was filed June 18, 1928,
for an additional adjoining tract.

As a result of a conference with Iapplicant's representatives October
10, 1925, the department exacted as a prerequisite to consideration of
the application a relinquishment of the right of way grant of Termi-
nal Tract No. 1. The applicant has tendered such a relinquishment-

Upon the express condition precedent that it shall not become effective for any
purpose unless and until the pending application of the Yakutat and Southern
Railway to purchase the above-described lands under the provisions of section
10 of the act of Congress of May 14; 1898 (30 Stat. 413), for purpose of trade
and manufacture and other productive industry, is granted and a certificate of
purchase issued therefor, and the order entered for the issuance of patent to
said lands to the Yakutat and Southern Railway.

The company in its application asserts continuous possession and
occupation of the land in good faith for purposes of trade and manu-
facture and productive industry since February 6, 1903.

September I, 1926, S. A. Gee, filed a protest alleging in substance
that the application includes land he and his lessees have held, used
and occupied in undisputed adverse possession since 1907, and the
applicant company is referred to therein as a subsidiary of Libby,
McNeill and Libby. The records of the General Land Office show*
that under application, Juneau 04797, Libby, McNeill and Libby, a
corporation, acquired a trade and manufacturer's site under the
above-cited act.

By decision of November 24,1928, the Commissioner of the General
Land Office denied the protest, holding as follows:

The Yakutat and Southern Railway Company's right having attached to the
tract of land claimed by Gee on January 4, 1905, the date of the approval of
the plat of said terminal grounds, its rights thereto are superior to the rights of
Gee who claims to have used and occupied the tract since 1907.

In view of the prior claim of the railway company to said tract the protest of
Gee is hereby denied subject to the right of appeal to the Secretary of the
Interior, within 60 days from receipt of notice hereof.
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In view of the statement made by the protestant that the Yakutat and
Southern Railway Company is a subsidiary of Libby, McNeill and Libby Com-
pany, there is some question as to whether or not the railway company is
entitled to a trade and manufacturing site under the act of May 14, 1898, as
said Libby, McNeill and Libby have exhausted their right to make such an
entry. You are therefore directed to advise the attorney for the railway com-
pany, Mr. R. El. Robertson, Juneau, Alaska, that the raflway company is allowed
60 days from receipt of notice within which to show that no member thereof has
acquired title to any land under the provisions of said act of May 14, 1898, or
to appeal, failing in which the trade and manufacturing site application hereby
held for rejection for the reason that it is not shown that the company is
qualified to acquire title to said lands under such act, will be rejected and
closed.

From this decision Gee has appealed.
The matters set forth by Gee in support of his appeal chiefly

consist of allegations that the Yakutat and Southern Railway Com-
pany has not fulfilled its obligations as a common carrier; that it
did not complete the road under its grant of a right of way, and
its grant is therefore subject to forfeiture; that independent fish-
ermen are denied access to applicant's wharves on the premises in
controversy and passenger carriage and shipment of freight are
refused such fishermen; that the railroad is used solely to carry fish
and fishermen for Libby, McNeill and Libby, and the statement is;
reiterated that the applicant is a subsidiary of that company. The
appellant contends he has prior valid rights by virtue of his con-
tinued possession of certain ground involved since 1907.

In response to the requirements imposed upon applicant relative
to its qualifications to acquire the land under its application, there
has been filed two affidavits, one dated January 8, 1929, executed
by Edw. G. McDougall, who states he is president of Libby, McNeill
and Libby; that said company " did not own directly or indirectly
any shares of the capital stock of the Yakutat and Southern Rail-
way at the time said Yakutat and Southern Railway entered the
tract of land on Monti Bay in the Territory of Alaska, under the act
of Congress of May 14, 1898, and erected a salmon cannery thereon."
The affidavit further states that the cannery was erected in 1903, is
now owned by -the railway company, represents an investment of
$50,000, and is now and has been continuously operated by the rail-
way company. The other affidavit is executed by D. E. Hillyer, who
states he is secretary of the applicant company, and as such has
possession and custody of its stock transfer book and knows the
stockholders of record and-

Affiant further says that the record stockholders of said Yakutat
and Southern Railway are as follows:
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Names Shares
Philip Larmon ____-_______- - ___ 500
\Henry W. Hardy - _-____- _____---------------_------ 500
Edward G. McDougall ------------------------- 200
D. E. Hillyer-_ - _ I--------------------------_200
D. W. Branch ---------------------------- 100

Affiant further says that he has examined the stock transfer book of said
Yakutat and Southern Railway and that it does not appear from said transfer
book that any shares of the capital stock of said company were ever registered
in the name of Libby, McNeill and Libby.

The appeal of Gee from the commissioner's action dismissing his
protest will first be considered. The protest is based upon a claim
by Gee of a superior adverse right to part tf the ground involved
based upon possession and occupancy, and furthermore contains a
bare assertion suggesting that the applicant is disqualified for the
reason that it is owned and controlled in fact by Libby, McNeill and
Libby, a corporation, which has exhausted its right to acquire a
trading site under the act.

It is clear that in so far as the commissioner undertook to inquire
into and determine, whether Gee or the applicant company had the
better and prior right of possession to the land claimed by Gee, he
was without authority, as by the last paragraph of section 10 such
issues are to be determined by the court in aid of the Land Depart-
ment. That paragraph provides how all affidavits, testimony, proofs
and other papers required under the act, or by regulations pursuant
thereto, shall be taken and how notice of claimant's applications
shall be given, for a period of 60 days, and concludes as follows:

* * *- and during such period of posting and publication or within thirty
days thereafter any person, corporation, or association, having or asserting any,
adverse interest in, or claim to, the tract of land or any part thereof sought
to be purchased, may file in the land office where such application is pending,
under oath, an adverse claim setting forth the nature and extent thereof, and
such adverse claimant shall, within sixty days after the filing of such adverse
claim, begin action to quiet title in a court of competent jurisdiction within
the District of Alaska, and thereafter no patent shall issue for such claim until
the final adjudication of the rights of the parties, and such patent shall then
be issued in conformity with the final decree of the court.

In Hinchman v. Ripinsky (202 Fed. 625, 627, certiorari denied,
234 U. S. 759), the Circuit Court of Appeals for the Ninth Circuit
said that this statute-

-:*t * * has in purview, no doubt, adverse claimants who are seeking title
from the Government to the same parcel of Government land, -and it is incum-
bent upon the contestants to show by what right they respectively claim superi-
ority each over his adversary. The final judgment of the court will determine
the respective rights of the parties, and the final patent is made dependent
upon the result of such adjudication. The statute has its prototype in the-
statutes providing for the acquisition of mineral lands. Section 2326, Revised
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Statutes, provides for an action of. the kind in case of contest between appli-
cants for the same tract of mineral land.

The department has held that the judgment of the court under
the above-quoted provisions of the Alaskan act on the question of
the right of possession is binding upon the department; Crary v.
Gaovigan et al. (36 L. D. 225), Price et al. v. Sheldon (45 L. D. 555),
and that Congress by this legislation has evinced a general design
to have issues between adverse claimants adjudicated in the local
courts. Lowo et al. v. Katalla Comnpany (40 L. D. 534). In the case
of rival mining claimants it is accepted as settled law that a protest
is only to the officers of the Government, challenges only the appli-
cants' claims, and. in no manner brings up for consideration any
claims of the protestant. Poore v. Kaufman (119 Pac.; 785, 787),
Wight v. Dubois (21 Fed. 693), Barlelage v. Russell (29 L. D. 401).
Both the applicant and Gee are asserting rights in the character of
occupants of public lands. It is the department's view, therefore,
that Gee under the provisions of section 10 above quoted will have
the opportunity and must assert his possessory claim in the manner
provided in that section.

Where, as here, the question of superior possessory rights has been
relegated by law to the courts, a protest will not lie based upon
allegations of prior and superior rights to the possession.

Neither are the allegations that the railway company has not com-
plied with the terms of its grant of a right of way upon the lands
involved material in considering its application for a trade and
manufacturer's site; these allegations would have some bearing on
the question whether protestant could initiate a valid possessory right
by his actual occupation of the ground, and would'seem to be a ques-
tion that could be raised in the proceedings by an adverse claim,
but if material here in considering the protest, it is sufficient to
observe that no circumstances are alleged by protestant tending to
show that the grant as to Terminal Tract No. 1 reverted to the
United States "without further action or declaration" within the
meaning of section 5 of said act (U. S. C. Title 48, section 415)..

It is true, allegations tending to show that applicant is not quali-
fied to acquire a trade and manufacturer's site are proper as a basis
for protest. The' bare assertion, however, that the Yakutat and
Southern Railway Company is a subsidiary of Libby, McNeill and
Libby, and statements to the effect that the operations conducted on
the land are those of the latter company when taken with the admis-
sion of the applicant that the latter company has a lease from year
to year on the buildings and improvements on the premises are not
sufficient to entitle the protestant to a hearing. The protestant with
precision and fullness must allege facts upon: which he rests his
allegations in order that the defendant may be advised with reason-
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able certainty of the cause of action' against which he is called to
defend. Yard et al.: v. Cook (37 L. D. 401):.

For the reasons here. stated, the commissioner's action dismissing
the protest is' affirmed.

Notwithstanding the,' insufficiency of the protest, the statements
that have been made as to disqualification of the applicant, com-
pany are such as' to require a proper showing that such disquali-
fication does not exist. In addition to 'the 'assertion mentioned of
.protestee, the Acting Secretary of Agriculture in his letter to' the de-
partment of October 29, 1924, relating to this application stated:
A' The applicant it is understood is a subsidiary of Libby, .McNeill
and Libby Packing Company, which owns all of the stock of the
railway. company." l - e i I ' I : -::

Section 10 of the act of May 14, 1898, provides-

That any citizen of the United States twenty-one years of age, or any associa-
tion of such citizens, or any corporation incorporated under the laws of the
United States or of any:State or Territoty 'how authorized by law to hold lands
in Xthe Territories, hereafter in the possession of: and occupying public lands
in the District of Alaska in good faith for the purposes of trade, manufacture,
or other productive industry, mayl each purchase. one, claim only not exceeding
eighty acres of such land for' any one person, association, or corporation.
'* * ;:* (Italics supplied.)

The tenth paragraph of section 4 of the regulations relating to
applications for trade and manufacturing sites under this section (45
L. D. 227,241), provides-

In case the application is made for the benefit of an 'association or corpora-
tion, it must appear that each member thereof has not entered or acquired
title to any land entered under the provisions of this act.

The department in the case of Citizens Light, Power and Water
Company (50 L. D. 334), has held that this regulation does not go
beyond the requirements of the act; that it is in harmony with the
rule of administration applied in respect to similar provisions-con-
tained in other public-land laws and is' a rule to secure compliance
with a law that permits but one exercise of a right; that the pur-
pose and policy of such a law is violated by the exercise of the right
as an individual and another exercise of the right by a corporation 'of
which the individual is a member. It was, nevertheless, held, under

'the principle de minimis non cuat lea, that oa corporation would
not be denied the right to acquire a site under the act because a
minority interest of its stock is owned by stockholders who are also
nolders of minority stock in another corporation that had acquired
title to public lands under the act.

it would be, however, in flagrant disregard of the restriction in
the act and the regulation above mentioned, to extend the exception
to a corporation which had applied for a site, where the majority
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interest of its stock is owned by another corporation which had ac-
quired a site under the act, or where the persons holding the majority
interest in the stock of the corporation applying for a site, are also
the holders of the majority stock interest in a corporation which had
acquired a site under the act. It is not believed that the inhibitions
of the, act are avoided by the fact that the two corporations are
separate legal entities. The courts have recognized the rule that
where the necessity exists they will look beyond the corporation to
the individuals composing it. MoKinley v. VWheeler (130 U. S. 630,
636), and cases cited.

The affidavits of Messrs. McDougall and Hillyer, together con-
sidered, amount to no more than an allegation that no stock of the
applicant company is registered in the name of Libby, McNeill and
Libby, and that the latter did not own directly or indirectly any
shares of the former at the time of its entry and occupation of the
land in 1903.

The department will take judicial notice of the fact that stock
ownership can be transferred and held without the transfer being
recorded on the stock books of the corporation issuing the stock.
Furthermore, it is a familiar and long-standing rule that an appli-
cant's rights are to be adjusted as they were at the time of the filing
of his application tid make entry. Pfaff v. Williamns (4 L. D. 455,
457); Williams v. Clark (12 L. D. 173, 175); Patricek Kelley (11 L.
ID. 326, 328); Goodale v. Olney (12 L. D. 324, 325); Rice v. Lenz-
shelk (13 L. D. 154); E. S. Newmn (8 L. D. 448, 450); McDonald
v. Jaramilla (10 L. D. 276, 278); Claer v. Mawnsfleld (24 L. D. 343,
348) ; SMith V. Longp're (32 L. D. 226, 228) ; Mathison v. Colquhoun
(36 L. D. 82, 84); West v. Edward Rutledge Timber Co. (210 Fed.
189, affirmed 221 Fed. 30); Ard v. Brandon (156 'U. S. 337). The
observance of the rule in this case is clearly necessary in order that
the restriction in the act under consideration may be made effective.

The showings are therefore adjudged insufficient. The applicant
is called upon to furnish further verified statements from persons
cognizant of the'facts of which they speak, showing the present
total number of shares of Libby, McNeill and Libby, the number of
shares of such stock, if any, owned by each and every person who
is now represented to be a record stockholder of the applicant com-
pany, and a further statement as to the nature and extent of the
interest, if any, that Libby, McNeill and Libby had in the shares
of stock of the applicant company, at the date said application was
filed. Upon failure to file such showing within 60 days from the
receipt of notice of this decision, the application will be rejected.

Agnrmed.
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YAKUTAT AND SOUTHERN RAILWAY COMPANY (ON
REHEARING)

Decided March 18, 1930

TRADE AND MANUFAcTURING SITm-AIASIrA-CORPORATIOxNS-INDRECT INTEREST-
LAND DEPARTMENT.

When the question arises as to whether a public-land statute is sought to be
circumvented by the legal fiction of separate entity between a corporation
and the parties holding the substantial beneficial interest therein, the Land
Departitent has the power to look through the web of the artificial corporate
entity for the purpose of discovering the real parties in interest.

TRADE AND MANUFAOTURING SITE-ALASKA--RAILROAD LANDS-RIGHT OF WAY-
RELINQUISHaMENT.

Land within a right of way grant for terminal purposes that has not been re-
linquished or forfeited is not public land, and can not, therefore, be selected
as a trade and manufacturing site. under section 10 of the act of May 14,
1898.

RAILROAD LANDS-RIGHT OF WAY-RRLINQuTISAMENT-FoRJTPn WITEH-
DRAwAL-NATIONAL FORESTS.

A blanket withdrawal of public lands containing a saving clause that it is
made subject to val'd existing rights so long as legally maintained does not
'attach to lands embraced within a prior right of way grant that has not

* been relinquished or forfeited,. but such withdrawal will become effective
eo instanti as to those lands upon relinquishment or forfeiture of the grant.

TRADE AND MANUFACTURING SITE-ALASKA-NATIONAL FoME sTs-WITnDrAwV-
STATUTES.

Section 7 of the act of May 14, 1898, which makes the act inapplicable to lands.
within a military, park, Indian or other reservation in Alaska precludes the
selection of lands within a national forest or other reservation for trade and
manufacturing purposes under section 10 of that act.

RnAIROAD LANDS-RIGHT or WAY-ALAsKA-WITHDRAwAL-R-LINQUISHMENT-
FOREITURIUEENATIONAL FORESTs-TowN SITES.

Where lands are excluded from a national forest withdrawal and simultane-
ously included within. a town site withdrawal, the later Withdrawal will
attach immediately upon reliquishment or upon reversion to the United
States by forfeiture of lands which had been excepted from the operation
of the first withdrawal because of prior valid appropriation.

RAILROAD LANDS-RIGHT OF WAY-TRADE AND MANUFACTURING SITE-ALASKA-
POSSESSION-OCCUPANCY.

Actual possession and use for trade and manufacture of lands within an er-
:isting grant of right of way for terminal and station grounds by the grantee
can not upon reliquishment of the grant be considered as possession and use
for a trade and manufacturing site under section 10 of the act of May 1.4
1898.

EDwARDs, Assistant Secretary:
This is a motion filed by the Yakutat and Southern Railway Com-

:pany for a rehearing of departmental decision of April. 29, 1929 (53
I. D. 58), rejecting its application, Anchorage 06449, filed June 24,
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1925, for a trade and manufacturing site under section 10 of the act
of May 14, 1898 (30 Stat. 409, 413), unless the company filed certain
information therein specified relative to the interests that Libby,
McNeill and Libby, a corporation, had in the shares of the applicant
company, and also relative to the interest that the record stockholders
of the applicant company had in the stock -of Libby. McNeill and
Libby at the date of the filing of the application.

The facts and circumstances disclosed by the record, pertinent
statutes and other matters judicially noticed bearing upon the merits
of this application have been considered de novo, and certain of them
sufficient for the proper disposition of this motion and application
will be stated.

January 4, 1905, the department under section 2 of the act of May
14, 1898 (30 Stat. 409), approved a map of definite location of the
Yakutat and Southern Railway Company of its railroad from Monti
Bay to Setuck River, Alaska, and also a map of terminal grounds at
Monti Bay, the latter containing 59.974 acres. In accordance with
regulations of the department these maps contained certifications
by the president of the company "that the said railroad is to be
used as a common carrier of freight and passengers." The applica-
tion for the trade and manufacturing site under consideration covers
the land granted as terminal grounds and an additional rectangular
contiguous tract not within the grants mentioned 16.11 by 5.19 chains,
in all about 68.36 acres.

Continuous possession in good faith of the land applied for is
alleged for purposes of trade and manufacture and oth6r productive
industry from February 6, 1903, to date of application.

The land applied for was thrown into the Tongass National For-
est as enlarged by proclamation of February 16, 1909 (35 Stat.
2226). That proclamation contained the provisos it " shall not be
so construed as to deprive any person of any valid right e * *

acquired under any act of Congress relating to the Territory of
Alaska," and further provided----- 

The withdrawal made by this proelamation shall, as to all lands which are
at this date legally appropriated under the public land laws, or reserved for
any public purpose, be subject to, and shall not interfere with or defeat legal
rights under such appropriation, nor prevent the use for such public purpose
of lands so reserved, so long, as such appropriation is legally maintained, or such
reservation remains in force. (Italics supplied.)

By Executive order of -August 30, 1927, there was excluded from
the Tongass National Forest certain tracts, one of which, as platted
according to the description contained in the order, excludes the
tract applied for not within the terminal grant and also all but about
24.30 acres of that grant. The last paragraph of the order reads---

[Vol.
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Subject to valid existing rights, the lands excluded from the national forest
by this order are hereby reserved to be disposed of for town-site purposes as
provided by section 11 of the act of March 3, 1891 (26 Stat. 1095), and the
act of May 25, 1926 (44 Stat. 629).

Under section 7 of the act of 1898, Supra, it is provided, "That
this act shall not apply to any lands within the limits of any mili.-
tary, park, Indian, or other reservation unless such right of way
shall be provided for by Act of Congress."

By letter of March 20, 1912, the Secretary of the Interior called
upon the Yakutat and Southern Railway Company for a statement
as to whether the road was being operated as a common carrier.
The company responded with a petition to surrender whatever rights
it had acquired theretofore in exchange for a right of way for< a
tramroad under section 6 of the act of 1898. Under the provisions
of section 1 of the act of February 1, 1905 (33 Stat. 628) the Secre-
tary of Agriculture was vested with jurisdiction to pass upon such
petition, and as the result of the reference to and consideration of
the petition by him, such a permit was granted in 1914. Subse-
quently, the company appears to have been sold and reorganized, and
the proposal to relinquish the right of way grants was repudiated
by the company. On May 18, 1920, an amended charter under the
laws of Washington was granted changing the name to the Yakutat
and Southern Railway and enlarging the number and changing the
personnel of the trustees. On March 23, 1925, under precedent
approval of the department, the company was notified to the effect
that unless it relinquished its grants, proceedings would be recom-
mended to forfeit the same. This order was largely predicated Oil
reports from the Secretary of Agriculture and Secretary of the
Interstate Commerce Commission, quoted in such letter, which to-
gether considered are to the effect that the Yakutat and Southern
Railway, then applicant for grants of additional railroad rights of
way, was a subsidiary of Libby, McNeill and Libby; that the sole
purpose and use of the railroad constructed was to haul fish to its
camleries, one of the largest being at Monti Bay; that it did not
engage in transportation for the public, and its tariff had" been
canceled on August 12, 1924. Suggestions were made to the com-
pany that it might legitimately obtain rights to the land by invoking
the provisions of section 6 of the act of May 14, 1898, providing
for tramways and necessary grounds for stations, etc., or the provi-
sions of section l of said act providing for the sale of not exceeding
80 acres for trade and manufacture or other productive industry.

Acting upon this suggestion the application for a trade and manu-
facturing site was filed and several modifications of the order or
March 2.3, '1925, were made, culminating in an understanding be-
tween the department and conferees for the company reached on
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October 10,,1925, whereunder'the company was required to relinquish
only the: terminal tract as a prerequisite to the consideration of a
trade and manufacturing site application for the same land without
prejudice to the Government to proceed against the remainder of the
right of way grant, it being further understood, that the application
should be placed in the regular channels for approval, if no further
objection of record appears, the view being expressed by the
department-

That upon the statements made, and so far as the record shows (October 10,
1925), there appears to be no reason why the trade and manufacturing applica-
tion of the said company should not be favorably considered, provided the
company relinquished its fights under the Terminal Ground No. 1, approval, such
relinquishment to become effective only if and when the trade and manufactur-
ing site application is approved, and patent therefor issued.

The application for a trade and manufacturing site is made " with-
out waiving and expressly reserving its right to Terminal Tract No.
1 for railway terminal purposes," and a relinquishment of its termi-
nal tract filed in connection with the application is tendered " upon,
the express condition precedent that it shall not become effective for
any purpose unless and until the pending application of'the Yakutat
and Southern Railway to purchase the above-described lands under
the provisions of section 10 of the Act of Congress of May 14, 1898
* * * is granted and a certificate of purchase issued therefor and

the order entered for the issuance of patent to said lands to the

Yakutat and Southern Railway."

Further consideration was given this application by reasonl'of

certain protests filed against its allowance and notice was taken of'

the fact that Libby, McNeill and Libby had applied for and obtained

a patent on June 25, 1924, for a tract in Alaska under section 10 of

the act of May 14, 1898, for a trade and manufacturing site. Said

section 10, provides-

That any citizen of the United States twenty-one years of age, or any associa-
tion of such citizens, or any corporation incorporated under the laws of the
United States or of any State or Territory now authorized by law to hold lands
in the Territories, hereafter in the possession of and occupying public lands in
the district of Alaska in good faith for the purposes of trade, manufacture, or
other productive industry inwy each p1Jrchase one claim onto not exceeding
eighty acres of such land for any one person, assooiation or corporation, at two
(dollars and fifty cents per acre, B l '. (Italics sapplied.)

In view of the provisions of section 10 as above set forth, and the

rule, frequently heretofore applied by the department and courts of

equity, reflected-in Rule 4 of the regulations relating to trade and

manufacturing sites (45-L. D. 227, 240), that when there is a 'ques-

tlion -whether a statute is sought to be circumvented by the legal

fiction of separate entity 'between the corporation and the parties

holding the substantial beneficial interest therein, there exists the
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power to look through the w eb of the artificial corporate entity and.
find the real parties, the commissioner required the applicant com-
pany to show "that no member thereof has acquired title to any
land under the provisions of said act of May 14, 1898." Certain
showings made in response to this requirement with the record were
referred by the commissioner to the department March 7, 1929. In
the department's decision here sought to be reviewed certain addi-
tional and more specific showings were required, and part of such
requirements have been responded to sufficiently. Upon the showings
as they now stand, it appears that no stock is registered on the stock
books of the applicant in the name of Libby, McNeill and Libby, that
none of such recorded stockholders have heretofore in proper person
sought or acquired any title under the trade and manufacturing act;
that all of them own collectively not more than a small interest in
the total stock of Libby, McNeill and Libby, that Libby, McNeill and
Libby had no interest in the Yakutat and Southern Railway Com-
pany at the time first possession is claimed in 1903.

The applicant, however, has not directly or explicitly responded
to the requirement laid by the department that a statement be made
"as to the nature and extent of the interest, if any, that Libby,
McNeill and Libby has in the shares of stock of the applicant com-
pany at the date said application was filed." It is noticed, however,
in the motion presented, it is stated arquendo, " In. fact, this appli-
cation was filed on the suggestion and advice of the department with
full knowledge of the fact that Libby, McNeill and Libby, at the time
the advice was- given, owned or controlled the entire capital stock of
the Yakutat and Southern Railway," and as evidence of the truth
of this assertion that the department had notice of the interest of
Libby, McNeill and Libby in the applicant company, the motion
repeats the quotation from the report of the Secretary of Agriculture
of October 29, 1924, reading, " The applicant, it is understood, is a
subsidiary of Libby, McNeill and Libby Packing Company, which
owns all of the stock of the railway company." It should here be
mentioned, that the applicant company has never denied this state-
ment of the Secretary of Agriculture. The applicant, however, in
addition to contending that the Yakutat and Southern Railway has
an independent right to acquire a site, irrespective of what Libby,
McNeill and Libby acquired, also contends that the qualification of
the former must be adjudged as of the date of the initiation of
possession in 1903.

The statements of the company as to stock ownership manifestly.
are not incompatible with the fact that such company is a subsidiary
of Libby, McNeill and Libby or that the latter owns all of its stock.
The failure to deny the charge or disclose the actual relations be-
tweeri the two companies in this respect impels the conclusion that
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the department is now dealing with. a subsidiary of Libby, McNeill
and Libby which controls its policy and business, and owns its stock.
It has been held as to similar grants of rights of way for railroad
purposes, that the grantee takes a limited fee title on condition of
reverter on failure to use the land for purposes stated in the grant.
E. A. Crandall (43 L. D. 556); Rio Grainde Western Ry. Co. v.
&S9ingham (239 U. S. 44, 60) ; U. S. C. A., Title 43, Sec. 934, Note 6.

The grant has not been relinquished and it has not been determined
that it has been forfeited. The land within the terminal tract at
the present time is not public land subject to sale and disposal under
the general laws or section 10 of the act of May 14, 1898. No valid
application under said section can therefore be made for the land.
The application of the company is no more than a proposition to
exchange its base, limited fee title, for an absolute fee simple title.
It would seem under the provisions quoted in the forestry with-
drawal as to the land not excluded therefrom, upon extinguishment
of the terminal grant the withdrawal would attach, and under sec-
tion 7 of the act of 1898, an application under section 10 thereof
would be interdicted; that as to the land excluded by the Executive
order of 1927 upon relinquishment or upon reversion of the land to
the United States by forfeiture, the simultaneous reservation for
town-site purposes upon exclusion of the land from the forest would
become effective. The proposal here in order to avoid such legal
results is to impute an occupancy and possession under the trade and
manufacturing site law to the Yakutat and Southern Railway initi-
ated prior to such withdrawal, and assume a continuity of such
possession and occupancy to the present time when it is clear that
its right to possession rests entirely, as to the land within the ter-
minal tract, upon its title under the railroad grant, and to act upon
the theory, notwithstanding it prima hace appears that the owner-
ship and control of the railroad corporation is in another corporation
that has exhausted its rights, that the two are separate entities.

Authorization of the issuance of a patent under the facts and cir-
cumstances for a trade and manufacturing site, whether before or
after a relinquishment of the terminal grant-became effective appears
to be of very doubtful legality or propriety. The application, there-
fore, heretofore held for rejection will be finally rejected.

M otion denied.

[ iOL.
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YAKUTAT AND SOUTHERN RAILWAY COMPANY

Petition for exercise of supervisory authority in the case of Yak-
utat and Southern Railway Company (53 I. D. 58, 65), denied by
Assistant Secretary Edwards, September 23, 1930.

SALE OF REINDEER IN ALASKA

Opiwion, April 2, 1930

ALAsKA-REINDEER-STATUTES.

The general provision contained in prior appropriation acts authorizing the
sale of surplus male reindeer belonging to the United States in the Terri-
tory of Alaska was not repealed by the mete failure to continue it in the
latest appropriation acts, but the proceeds derived from such sales can not
be used to augment the specific appropriation contained in the later legis-
lation for the support of reindeer stations and for the care and management
of the reindeer industry.

ALASKA-REINDEER-Ex OFFICIO COMMISSIONER-JURISDICTION.

Authority of the Governor of Alaska. as ex officio commissioner of that Terri-
tory, to sell surplus male reindeer belonging to the United States is one
of the powers and duties pertaining to the reindeer of Alaska that was
vested in that official by transfer from the Commissioner of Education by
the act of February 10, 1927, but that authority does not extend to the
sale of female reindeer.

ALASKA-REINDEER-PAYMENT.

The proceeds derived from the sale of male reindeeer belonging to the United
States in the Territory of Alaska are to be deposited in the Treasury of the
United States.

ALAS KA-REINDOER-NATIVES-EX OFFICIO COMMISSIONER-REGULATIONS.

The Governor of Alaska, as ex officio commissioner of that Territory, has
the power to' regulate relative to the sale of reindeer belonging to the
natives with a view to proper protection and conservation of their prop-
erty and the promotion of their general welfare.

ALAsKA-REINDEER-NTATIVES-RESTBICTION SR.

Except as specified in contracts with apprentices, the sale of male reindeer
owned by the natives of Alaska is without restriction, but female reindeer
may be disposed of only upon the written approval of the general super-
visor of the Alaska Reindeer Service.

FINNEY, &olidtor::
Under date of March 7, 1930, Mr. Burlew, Administrative Assist-

ant, submitted certain correspondence and exhibits relative to the .
sale of reindeer in Alaska, with request for my opinion as to whether:
Governor Parks may sell male or female reindeer, and for what
purpose the money may be used.
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For many years the annual appropriation acts carried a provi-
sion authorizing the sale of surplus male reindeer belonging to the
Government. These provisions were carried into section 39, title 48
of the United States Code which reads as follows:

All reindeer owned by the United States in Alaska shall as soon as prac-

ticable be turned over to missions in or natives of Alaska, to be held and used
by them under such conditions as the Secretary of the Interior shall prescribe.
The Secretary of the Interior may authorize the sale of surplus male reindeer
and make regulations for the same. The proceeds of such sale shall be turned
into the Treasury of the United States. The Commissioner of Education is
authorized to sell such of the male reindeer belonging to the Government as
he may deem advisable and to use the proceeds in the purchase of female
reindeer belonging to missions and in the distribution of reindeer to natives in
those portions of Alaska in which reindeer have not yet been placed and which

are adapted to the reindeer industry. (Mar. 4, 1907, c. 2918, Sec. 1, 34 Stat.
1338; May 24, 1922, c. 199, 42 Stat. 584; Jan. 24, 1923, c. 42, 42 Stat. 1205;
June 5, 1924, c. 264, 43 Stat. 427; Mar. 3, 1925, c. 462, 43 Stat. 1151.)

The last sentence above quoted was repeated in the appropriation
acts of May 10, 1926 (44 Stat. 453, 492), and January 12, 1927 (44
Stat. 934, 968). The said provision was omitted from the appropria-
tion acts for the fiscal years ending June 30, 1929 and 1930.

By order of October 3, 1929, issued under authority of the act of
February 10, 1927 (44 Stat. 1068), all powers and duties pertaining
to the reindeer of Alaska then under the jurisdiction and control of
the Commissioner of Education were transferred to the Governor
of Alaska as ex officio Commissioner for Alaska.

The United States Code is declared . to be only prma facze evi-
dence of the laws of the United States general and permanent in
their nature in force on December 7, 1925. The mere fact that for
the last two years provision was not contained in the appropriation
acts for the sale of surplus male reindeer does not in may opinion have
the effect of repealing that portion of prior law authorizing such
sale. But it does have the effect of preventing the use of the money
received from such sale to augment the appropriation for the benefit
of reindeer stations, instructions of natives in the care and m anage-
ment of reindeer and all necessary miscellaneous expenses in connec-
tion with the reindeer industry. The appropriation act of March
4, 1929 for the year ending June 30, 1930 (45 Stat. 1562, 1603)
-Provides-

Reindeer for Alaska: For the support of reindeer stations in Alaska and

instruction of Alaskan natives in the care and management of reindeer, includ-
Ing salaries of necessary employees in' Alaska, subsistence, clothing, and other
necessary personal supplies for apprentices with Government herds, traveling
expenses of employees, purchase, erection, and repair of cabins for supervisors,
herders, and apprentices, equipment, and all other necessary miscellaneous

expenses, $19,800, to be available immediately.

J vol.
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To allow the use of money received from sale of reindeer belonging
to the Government in order to further develop the industry for the
benefit of the natives would be in effect augmenting the appropria-
tion. That is not permitted except by express legislative authority.
17 Comp.. Dec. 712; 7 Comp. Gen. 391.

Therefore, I am of opinion that the Governor of Alaska has
authority to sell surplus male reindeer belonging to the Government
and that any money received therefrom should be deposited in the
Treasury of the United States. I find no authority for the sale of
female reindeer belonging to the United States.

The correspondence submitted indicates that the controversy refers
more particularly to reindeer of the natives. Upon examination of
the regulations governing the reindeer service I do not find any
restrictions on the sale of male reindeer owned by the natives except
as provided under contract with each apprentice, but there has
always been a restriction on the sale of female reindeer. The last
regulation by order of October 2, 1929, provides-,

Female reindeer may be disposed of by a native of Alaska to any person
upon the written approval in each instance of the General Supervisor of the
Alaska Reindeer Service or his agent, provided each individual native owner
must at all times retain at least 100 female deer for breeding purposes; reports
of sales, transfers and slaughter shall be made to the General Supervisor on
forms provided by him.

The question of sale of reindeer by natives appears to be for con-
sideration by the Governor of Alaska subject to the regulations and
with a view to proper protection and conservation of their property
and the promotion of their general welfare.

Approved:
RAY LYMAN WILBUR,

Secretary.

TIMBER CUTTING BY SETTLERS AND ENTRYMEN ON
UNPERFECTED CLAIMS

REGULATIONS

[Circular No. 1211]

DEPARTMENT OF THE INTERIOR,

GENERAL LAND OFFICE,
Washington, D. C., April 5, 1930.

1. Homestead claimants who have made bona fide settlements upon
public land, surveyed or unsurveyed, and *who are living upon, cul-
tivating, and improving the same in accordance with law and the
rules and regulations of this department, with the intention of ac-
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quiring title thereto, are permitted to cut and remove, or cause to be
cut and removed, from the portion thereof being cleared for cultiva-
tion, so much timber as is actually necessary for that purpose, or for
buildings, fences, and other improvements on the land entered.

2. In clearing for cultivation, should there be a surplus of timber
over what is needed for the purposes above specified, the claimant
may sell or dispose of such surplus; but it is not allowable to denude
the land of its timber for the purpose of sale or speculation before
the title has been conveyed to him by patent.

3. The abandonment of a claim after the timber has been removed
is presumptive. evidence that the claim was made for the primary
purpose of obtaining the timber.

4. A bona fide claimant is also permitted to exchange timber for
lumber for improvements upon his claim, provided he exchanges
timber for lumber of equal value, and only so much as is actually
necessary for the required improvements, exclusive of the cost of
cutting, sawing, and hauling such timber or lumber to and from the
mill. In other words, he has a right to cut as many trees as may be
necessary to make or complete his improvements, whether 30, 40, or
more, but any cutting in excess of the number of trees required for
the improvements would be unlawful.

5. The act of July 3, 1926 (44 Stat. 890), provides for the sale of
dead, down, or seriously damaged timber under rules and regulations
issued by this department. The act applies to the disposition of this
class of timber upon unperfected claims under the public land laws.
Rules and regulations governing the disposition of such timber are
contained in Circular No. 1093, approved September 11, 1926 (51
L. D. 574), and copies thereof may be obtained, on request, from the
Commissioner of the General Land Office, Washington, D. C., or
from the chief of field division of the General Land Office, of the
division within which the land is situated.

This circular! supersedes Circular No. 306,1 dated March 7, 1914.
C. C. MOORE, ComnMiasZoner.

Approved:
JOHN H. EDWARDS,

AsAistant Secretary.

Not published In the Land Decisions.-Ed.

e
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I:AR3IT v. 1QOaNEY

Decidled Decemnber 13, 192.9

floMmisrrAD ENTRY-STOCi;-RAISING HOMESTEAD-RESIDENCE--ADvERSE CLAIM-
APPLOCATION-REIWSTATEME :T.

The intervention of an adverse claim in the form of an application to make
entry by a qualified applicant prior to the filing of an application to rein-
state a properly canceled homestead entry where residence was not of
the character contemplated by section 2291, Revised Statutes, as amended
by the act of June 6, 1912, prevents the application of the rule announced
in Slette v. Hill (47 L.: D. 108).

EDWARDS, Assistant:Seoretary:
This is an appeal by Dean Larson from a decision wherein the

Commissioner of the General Land Office, on May 3, 1928, denied
Larson's protest, rejected his application to make second homestead
entry, and reinstated the homestead entry of Orville B. Looney, em-
bracing the SWI/4 Sec. 22, W1/2 See. 27, and NW'/4 Sec. 34, T. 4 S.,
iR. 22 E., B. M. Idaho (640 acres).

On. October 7, 1926, the appellee was required to file a water-hole
affidavit in connection with his original stock-raising homestead
entry, dated May 1, 1926. Evidence of service of notice consisted
of a returned unclaimed registered letter addressed to him at Henry,
Idaho. The entry was canceled January 6, 1927.

The appellant, on February 14, 1927, filed application to make
second entry for the land, under the act of September 5, 1914 (38
Stat. 712), together with a duly corroborated affidavit as to springs
and water holes. The showing. was considered sufficient and the
application was returned for allowance. -

On March 21, 1927, Looney filed application to reinstate his entry,
accompanied ;by a water-hole, affidavit. He alleged that in May,
1926, he established residence, which was maintained until Novem-
ber, 1926. He also stated that he did not receive any word concern-
ing the requirement of furnishing a water-hole affidavit; that he
was herding sheep near the entry and he depended upon his nemployer
to receive mail.

Larson, on May 16, 1927, filed a protest against the allowance of
the application to reinstate. The protest sets out the intervening
rights of protestant, and the failure of the entryman, prior to the
filing of the second homestead application, to establish an actual
bona fide residence, or to construct any house, on the land.

The facts presented, at a hearing, disclosed that Looney went to
the homestead on May 2, 1926, taking with him a roll of bedding,
some clothes, food, and cooking utensils. A house already o01 the
land had been purchased by the claimant. After staying five days,
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he left to herd sheep at distances of from seven to fourteen miles
away. A number of indefinite statements were made of occasional
visits by the entryffan during his employment as sheep herder. At
the termination of his work, on November 6, 1926, he did not return
to the homestead until July 9, 1927, after which he remained until
two weeks prior to date of hearing. During the year 1926 he sold
the grass on the homestead entry.

The register recommended the reinstatement of the entry.
The commissioner held that no intention of Looney to abandon

the land had been shown, and the residence proven was sufficient to
defeat a contest or protest on the ground of abandonment as suffi-
cient time remained within the lifetime of the entry for compliance
with the law.

The cancellation of Looney's entry was made after constructive
service of notice. Mcxra'wi v. Lott (44 L. D. 367), and MfcKenzie v.
Hall (46 L. D. 172).

The intervention of an adverse claim in the form of an applica-
tion to make entry by a qualified applicant prior to the filing of an
application to reinstate a properly canceled homestead entry, where
residence on such entry was not of the character contemplated by
section 2291, Revised Statutes, as amended by the act of June 6,
1912 (37 Stat. 123), prevents the application of the rule announced
in Slette v. Hill (47 L. D. 108).

Counsel for appellee considers retroactive the provisions of depart-
mental instructions of May 25, '926, Circular No. 1066 (51 L. D.
457), relating to water holes, that requires a duly corroborated affi-
davit in .connection with every .selection, filing, or entry, made upon
or subsequent to the date of Executive order of April 17, 1926. He
also expresses the opinion that. the order should be made effective
only after its publication or promulgation in the circular.

An Executive order becomes effectual upon the day of its date.
Lapeyre v. United States (17 Wall. 191); Alineda Van Nostern,
(51 L. D. 161).

The decision appealed from is
Reversed.

LARSON v. LOONEY (ON REHEARING)

Decided April 8, 19830

DISCRETIONARY AUTHORITY OF THE SECRETARY OF THE INTERIor-OFFIcERs--LANS

DEPARTMENT-EQUITABLE CnAIMr-HOMESTKAD ENTRY.

Equities can not prevail to defeat a plain legal right, and the officers of the

Land Department are without discretionary authority to deprive one of

- a right conferred upon him by Congress after he has done everything essen-

tial, exacted by law and the lawful regulations.

[ VolI
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COURT DECISION CITED AND APPLIED.

Case of Daniels v. Wagner (237 U. S. 547), cited 'and applied.

EDWARDS, Assistant Secretajy:

By decision dated December 13, 1929 (53 I. D. 75),in the above-
entitled case, this department reversed the action of the Commis-
sioner of the General Land Office in favor of Orville B. Looney's
claim, and held that Larson's homestead application for the lands
in question should be allowed. February 6, 1930, a motion for re-
hearing on Looney's behalf was entertained, and the matter is now
ready for consideration.

The material facts are sufficiently set forth in the prior decision
-and it will not be necessary to restate them here.

On further examination- and consideration of the case the depart-
ment is satisfied that Looney's entry was regularly canceled and
that the lands involved were, at the time Larson presented his appli-
cation for second homestead entry, free from appropriation and
legally subject to entry by the first qualified applicant. It has been
duly determined that Larson was, on the date of filing, qualified to
make a second entry, and in the circumstances, his rights are the
same as if he had made entry on that date. Rippy v. Snowden (47
L.- D. 321).

The record shows that immediately after the allowance of his
homestead entry in May, 1926, Looney established residence on the
land in a cabin placed there by a former entryman from whom
Looney purchased it, including a relinquishment for $125. It is
apparent, too, that Looney was proceeding in good faith under the
homestead law. Moreover, it is shown that because of the nature of
his employment as sheep herder, he depended upon his employer
to get his mail and he never received the registered letter advising
that unless she filed a water hole affidavit as required under Circular
No. 1066 (51 L. D. 457), his entry would be canceled. Hence,
though he knew nothing of the requirement, his entry wa's properly
canceled. When he learned in March, 1927, that the entry had been
so canceled, he promptly applied for its reinstatement. But Lar-
son's rights had intervened. The officers of the Government were.
not at fault in the matter. Everything possible- was done by them
to bring the notice to him; it was regularly sent and he is not
entitled to be heard on the ground that he did not receive notice
of the requirement when said notice was sent to the post office
address furnished by him, and adverse rights have intervened (11
L. D. 574; 12 L. D. 189; 13 L. D. 670, 672; 18 L. D. 161; 19 L. D.
195; 26 L. D. 147).

The case is one of considerable hardship. The equities appear
to be with Looney, but his equities can not prevail over a plain
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legal right. As stated above, his entry was lawfully canceled and
the lands were subject' to appropriation under the homestead laws
by the first legal applicant. Larson's application therefor initiated
a right under the' homestead law which this department has no
authority to deny. One who has done everything essential, exacted
either by law or the lawful regulations of the Land Department,
to obtain a right from the land office conferred upon him by Con-
gress, can not be deprived of that right by the exercise of discretion
by the officers of the Land Department. Daniels v. 'Wagner (237
U. S. 547).

The former decision is therefore adhered to. Looney's appli-
cation for reinstatement of his entry is denied and Larson's appli-
cation for second homestead entry is accepted.

Motion denied.

NOAH BREDELL

Opinion, +Ipri -12, 1930

INDIAN LA NDS-MARRIAOE---DIYOrCE-DEPARTMENT OF TIHE INTERIOR-JURISDIC-

TION.

The Department of the Interior has no concern with reference to the distribu-

tion of unrestricted property belonging to Indian estates regardless of the

fact that the question of marriage or divorce may be involved.

INDIAN LANDS-CEREMONIAL MARRIAGE-INDIAN CusTOM DIvoRcE:
Where Indians, parties to a ceremonial marriage, hoth of whom were still

living in tribal relations, separated with the clear intention of not living

together again, such separation constitutes a valid Indian custom divorce.

INDIAN LANDS-INDIAN CusToII Divornc--DESCENT AND DISTRIBUTION-

ESTOPPEr.

Where an Indian wife separated from her Indian husband with the clear

intention of never living with him again, she is estopped from claiming

any share in his estate.

INDIAN LANDS-INDIAN HEiRSHIP-SECRETARvY OF THE INTERIOR-COURTS-

JURISDICTION-STATUTES.

The act of June 25, 1910, made the Secretary of the Interior a special tribunal

with exclusive jurisdiction to determine the heirs of deceased Indians, and

his decisions thereon are final and conclusive, and not reviewable by the

courts even after the*expiration of the trust period.

INDIAN LANDS-INDIAN CUsToM DIvoRcE.

In recognizing the validity of Indian custom divorces no distinction is to be

made in the kind of marriage which such divorce dissolves so long as the

parties contracting the marriage and effecting the divorce are Indian wards
of the Government and living in tribal relations.

INDIAN LANDs-GuAxDIAN s13IP-JURISDICTION.

When the guardianship of the United States over Indians terminates is a

political matter to be determined by Congress, and one over which neither

the courts nor the States have any power.

[VI ol.
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INDIAN LANDS-INDIAN CUSTOM MARRIAGE.

A marriage contracted between members of an Indian tribe, in accordance

with the customs of such tribe, where the tribal relations and government

existed at the time of the marriage, and there was no Federal statute

rendering the tribal customs invalid, is a valid marriage for all purposes.

INDIAN LANDS-INDIAN CUSTOM MARRIAGE-COMMON LAW MARRIAGE.

An Indian custom marriage is a legal marriage according to the customs of

the tribe and is, therefore, not to be treated as the equivalent of a common-

law marriage among whites.

INDIAN LANDS-ALLOTIMENT-DESCENT AND DIsTRIBUTIoN-TRUST PATENT-

MARRIAGE-STATUTES.

The provision in section 5 of the act of February 5, 1887, making the laws of

descent of the State or Territory where the lands are situated applicable

after trust patents have been issued was merely for the purpose of estab-

lishing a rule for the determination of heirship; the act does not undertake

to prescribe what is necessar& to constitute the legal relation of husband

and wife, or of parent and child.

INDIAN LA-NDs-ALLoTMENT-ClTizE NNsBI-MArIrAGE--DIVORCE--STATuTES.

Under the act of May S, 1906, which amended section 6 of the act of February

8, 1887, an Indian did not become a citizen of the United States upon

allotment; consequently, as to allotments thereafter made the allottee did

rnot become subject to State laws, but his domestic relations continued to be

governed by tribal custom.

INDIAN LANDs-ALoTMENT-PATENT-JUEISDICTION-INDIAN CUsToM MARRIAGE.

The allotment of lands in severalty to Indians does not terminate their tribal

relations, but all Indian allottees remain subject to the exclusive jurisdic-

tion of the United States until the issuance of fee simple patents, and so

long as this jurisdiction continues the marriage relations of such Indians

are to be determined by their tribal customs, and not by the laws of the

State.

INDIAN LANDS-ALATMENT-HEIBsHIP-STATUTES.

The act of February S, 1887, is primarily an allotment act, whereas the act

of June 25, 1910, is for the purpose of determining the heirs of deceased

allottees, and if a conflict arises between the provisions of the two acts

with reference to the determination of heirship, the latter act governs.

INDIAN LANDS-INDIAN CUSTOM MARRIAGE-CERsEMoNIAL MARRIAGE-PREsUMPTION
OF ABANDONMENT.

The fact that certain members of an Indian tribe who were married and

lived together according to tribal custom were subsequently ceremonially

married is not sufficient to raise the presumption of abandonment of tribal

custom and that Indian custom marriage and; divorce are no longer prac-

ticed by the tribe.

INDIAN LANDS-INDIAN CUSTOM MARarAGE-INDIAN UsToM] DivoRnE.

The Department of the Interior can not hold by regulation that one par-

ticular tribe of Indians is sufficiently advanced to justify its marriage

relations being henceforth regulated in accordance with the white man's

law, and that other tribes are not so advanced, but it must recognize Indian

custom marriage and Indian custom divorce generally until Congress

fixes some other definite and uniform rule.
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INDIAN LANDS-MAIRIAGE-DivoDcE.OBE

A law or ordinance adopted by an Indian tribe regulating marriage and
divorce is not mandatory and does not invalidate tribal custom marriage
and divorce.

INDIAN LANDS-INDIAN CUSTOM DIVORCE-VIDENCE.

The question as to when an Indian custom divorce has been consummated is

one of fact in each particular case.
INDIAN LANDS-INDIAN CUSTOM MARRIAGE-INDIAN CUSTOM DIVORCE.

Congress alone has the power to say when Indian custom marriage and

divorce shall cease to be valid.

INDIAN LANDS-CITIZENSHIP-STATUTES.

The act of June 2, 1924, which declared all noncitizen Indians born within

the territorial limits of the United States to be citizens of the United
States did not contemplate any disturbance of the existing status and
relations of the Indians with respect to their property and other recognized

rights.

INDIAN LANDS-INDIAN CUSTOM MARAoG-INDIAN CUSTOM DIVOROE.

Congress, the courts, and the Department of the Interior have all recognized

Indian custom marriage and Indian custom divorce as of equal validity
with ceremonial marriage and legal divorce under State laws.

FINNEY, Solicito: :
My opinion is requested on certain matters submitted by the Com-

missioner of Indian Affairs relating to the department's finding of

heirs on October 8, 1927, to the estate of Noah Bredell, a deceased
Nuez Perce Indian, Fort Lapwai Agency, Idaho.

The estate consisted partly of property held in trust by the United

States and partly of unrestricted property over which the depart-

ment has no jurisdiction. The finding of heirs by the department

extended only to the property held in trust. An administrator was

appointed in Idaho for the unrestricted part of 'the estate and as

to the :distribution of this part the department, of course, is not

concerned. This is equally true of all property belonging to Indian

estates over which the department has no jurisdiction, whether the
question of marriage and- divorce, as in this case, is involved or not.

Under the department's finding of heirs to the estate of Noah
Bredell one Lillie Viles, to whom he -was married by ceremony. was
excluded on the ground that she separated from him under such cir-
cumstances as constituted a valid Indian custom divorce.

The specific questions submitted for opinion are: (1) Whether the

1927 decision should stand or be reversed and (2) the broad general

policy as to what constitutes Indian custom marriage and divorce.
Although the department heretofore has frequently had occasion

to consider and pass upon similar questions, in view of somewhat
prevalent misconceptions it is deemed advisable to review the situa-

tion at considerable length. It may be said here that in view of
repeated statements and references that have been made concerning

[Vol.
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the marital history of Noah Bredell, his having been a member of the
church and his seeming inclination to follow the white man's ways,
the question is not whether he divorced himself from Lillie V\iles, but
whether her actions and demeanor amounted to a divorce from him
according to the Indian custom; and furthermore as to whether such
a divorce may be recognized in view of the fact that the parties went
through the form of a ceremonial marriage.

The department determined the heirs to the estate of Noah Bredell
October 8, 1927. Similar contentions were made at the' original

-hearing for such determination as are now being made for a reopen-
ing of the case. No new evidence of a material nature has been
added to the record made up at that time. On the question as to
whether the separation of the parties may be regarded as a divorce
in accordance with Indian custom the pertinent facts are as follows:
Noah Bredell and Lillie Viles were married August 18, 1925. She
left him the next day and never returned to him. He died on or
about August 13, 1926, one year after the marriage and separation.
He was about 70 years of age and Lillie Viles was 29. She testified-

Q. Why did you leave him after two days?
A. He refused to support my children. He agreed to support my children,

before I married him; I had two children, age eight and five.
Q. Was there any other reason for leaving him?
A. Well, that was the main reason.
Q. Did you ever go back to live with him, or did you ever intend to go back

to live with him.
A. I never went back; I intended to go back to live with him if he would

support my children, but he never would offer to support my children.
Q. Are you a member of the Nez Perce Tribe of Indians in Idaho?
A. Yes sir.
Q. Was Noah a member of the tribe?
A. Yes sir.
Q. Had either you or Noah ever renounced your tribal affiliations or privi-

leges or benefits?
A. No sir.
Q. Did you and Noah live in the manner and custom of Indian life, and

did you attend tribal councils, camp gatherings and the like?
A. Yes, that was our custom.

She further testified that .she never carried on marriage relations
with Noah Bredell after she left him the next day after the marriage;
that he sent for her and wanted her-
to go to the Indian Congress.with him in June, but I was working at the game
farm, and could not leave my job and go with him; and before that he came to
me and asked me to go back and live with him, but he said he was sorry that
he could not take care of my children, so I refused to go back and live with him.
That was June after I left him in August, it was June, 1926.

Q. How many times did he talk to you about going back, from the time you
left him until the time he died?

18607-31-vot; 53 6
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A. Once. And that once he sent word for me to come.

Another witness testified-
Q. Were Noah and Lillie both members. of the Nez Perce Tribe of Indians in

Idaho, who received annuity payments, and enjoyed tribal rights and privileges?
A. Yes sir.
Q. Had they or either of them ever severed their tribal relations? Did they

renounce their tribal rights and take up the white manner of living, or did they
continue to live in the manner and custom of Indian life?

A. They. continued to be Nez Perce Indians and to live in the manner of
Indian life, they were both quarter-breeds, but they still continued their Indian
custom of living.

The foregoing not only shows that these parties were still living
in tribal relations but clearly indicates that Lillie Viles did not
intend to live with Noah Bredell again. She had received his final
answer that he could not take care of her children, which fairly
shows her motive for marrying him at all and as she says was her
imain reason " for leaving him. The department was fully justi-
fied from the evidence in concluding that her separation or aban-
donment of Noah Bredell amounted to a valid Indian custom divorce.
According to her own testimony she never intended to live with him
again which if there were no other reason ought effectually to estop
her from claiming any share in his estate. The material question
on this phase of the matter is as to what material difference, if any,
results from the fact that the parties were married by ceremony
instead of by Indian custom in so far as the kind of divorce is
concerned.

In determining the heirs of deceased Indians the practice of the
department long has been not only to recognize Indian custom
divorce of an Indian custom marriage, but of a ceremonial marriage
as well, and there are valid and conclusive reasons for the practice.
There is no question as to recognizing the validity of Indian custom

marriages and divorces. Therefore it necessarily follows that they
must be treated as being of equal validity with ceremonial marriage
and legal divorce under the laws of the State, otherwise their recog-
nition would carry no force whatever. It was held in the case of
Kurnkel v. Barnett (10 Fed., 2d Series, 804, 805)-

By the custom established, no formal contract. or ceremony is essential to a
marriage; a mere meeting and cohabitation as husband and wife constitute
marriage. By the same custom a divorce may be effected by separation by
mutual consent.

By the act of June 25, 1910 (36 Stat. 855), the Secretary of the
Interior is authorized to- determine the heirs of deceased Indians
and it is provided that " his decision thereon shall be final and con-
clusive." It was early held in the case of Bond v. United States (181
Fed. 613), that this act made the Secretary of the Interior a special
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tribunal for the purpose and in declaring that his decision should be
"final and conclusive " made the authority conferred upon him ex-
clusive, thereby depriving the courts of jurisdiction to determine
heirship. This ruling was followed in the case of Pel-ata-yakot v.
United States (188 Fed. 387), wherein it was held: "The provision
is comprehensive, and clearly evinces the intention of Congress to
confer exclusive jurisdiction to decide such controversies upon the
Secretary of the Interior." It was also held (syllabus) in the case
of Parr v. Colf ax (197 Fed. 302), referring to the act of 1910: " Such
act deprived the Circuit Court of Appeals of jurisdiction to entertain
an appeal from a decree sued out after the statute went into effect,
since it deprived the court of jurisdiction to enforce any judgment
it might render on such appeal." See also Mc1aTay v. Kalyton (204
U. S. 458); Ccesar v., Krow (176 Pac. 927); Hallowell v. Coommons
(239 U. S. 506); Lane v. Mieckadiet (241 U.. S. 201); United States v.

Bowling (256 U. S. 484); First, Moon v. White Tail (270 U. S. 243).
In the case of Spicer v. Coon (238 Pac. 833), the Supreme Court of
Oklahoma held that a determination by the Secretary of the Interior
of the legal heirs of an Indian allottee as authorized by the act of
June 25, 1910, is final and conclusive, and not reviewable by the
courts even after expiration of the trvst period. That the depart-
ment is not bound by the laws of the State or the decisions of the
courts in matters of this kind was fully settled in the cases of Bond v.
United States (181 Fed. 613) ; Blanset v. Cardin (256 UT. S. 319), and
Sperry Oil Co. v. Chisholmn (264 U. S. 488)i.. This is self-evident,
otherwise the courts and not the Secretary of the Interior in whom
exclusive authority is lodged by law would become the forum for
determining heirship.

As exclusive authority rests in the Secretary of the Interior to
determine the heirs of deceased Indians and the courts disclaim any
jurisdiction in the premises, and in view of the fact that marriage
and divorce among the Indians in accordance with tribal custom are
recognized as valid, it necessarily follows that an Indian custom
marriage is of equal validity with a ceremonial one, And similarily
an Indian custom divorce is of equal force with one procured through
legal procedure. The department on March 14, 1912, in the (unre-
ported) case of Heirs of Pishedwin, which involved an Indian cus-
tom divorce of a ceremonial marriage, held-

In recognizing the validity of Indian custom divorces, the department does
not make any distinction in the kind of marriage which such a divorce dis-
solves so long as the parties contracting the marriage and effecting the divorce
are Indian wards of the Government and living in tribal relations. A marriage
between two such Indians, accompanied by certain elements which would make
a good common law marriage or a ceremonial marriage among citizens of a
State, does not thereby become proof against a . subsequent Indian .custom
divorce.
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A marriage " by Indian custom," in the view of the department, is as real a
"marriage " as one accompanied by a legal ceremony according to forms pre-
scribed by State laws. Similarly, a divorce by Indian custom, while the parties
are wards of the Government, is, in the view of the department, a valid divorce
dissolving the prior marriage relation, no matter what may have been the
method-or the manner by which the marriage relation 'was assumed. [Italics
supplied.]

which is tantamount to saying that a ceremonial marriage between
Indians, being of no more validity nor of any more binding force
than one according to tribal custom would-have been, such marriage
can and will be treated as a valid Indian custom marriage regardless

of the ceremony performed in accordance with the laws of the State,
as the ceremony was unnecessary to constitute a valid marriage. For
similar reasons their separation according to Indian custom consti-
tutes a valid divorce without going through the form of legal pro-
cedure to procure it. The fact that the Indian may go through a
legal ceremony when without such ceremony and by Indian custom
the marriage would have been equally valid can not affect the efficacy
of a subsequent Indian custom divorce, the parties still living in
tribal relations.

As to the validity of Indian custom marriage and divorce, and as
further showing the attitude of the courts, reference is made to the
following cases. It was held in the case of Cyr v. Walker (116 Pac.
931, 934)- -

* $ * 8 The courts of the American Union have, from an early time, recog-
nized the validity of marriages contracted between the members of any Indian
tribe in accordance with the laws and customs of such tribe, where the tribal
relations and government. existed at the time of the marriage, and there was no
federal statute rendering the tribal customs or laws invalid (Morgan v. Mc-
Ghee, 5 Hump. (Tenn.) 13; Earl v. Godley, 42 Minn. 361, 44 N. Wz 254, 7
L. R. A. 125, 18 Am. St. Rep. 517) ; and such marriages between a member of an
Indian tribe and a white person, not a member of such tribe, have been held
and regarded as valid, the same as such marriages between members of.the
tribe. Morgan v. McGhee, smpra; Wall v. Williamson, 8 Ala. 48; Wall v. Wil-
liams, 11 Ala. 826; Johnson v. Johnson, 30 Mo. 72, 77 Am. Dec. 598; La Riviere
v. La Riviere, 77 Mo. 512. And the same effect is given to the dissolution of the
marriages under the customs of the tribe as is given to the marriage relation
itself. Wall v. Williamson, supra; Wall v. Williams, supra.

See also State v. Columbia George (65 Pac. 604); McBean V.
MoBean (61 Pac. 418); Kobogum v. Jackson Iron Co. (43 N. W.
602); Earl v. Codley (44 N. W. 254); James v. Adams (155 Pac.
1121); Davidson v. Roberson (218 Pac. 878); Ortley v. Ross (110
N. W. 982); Coker v. Moore (249 Pac. 694), and Hunkel v. Barnett
(10 Fed., 2d Series, 804). The latter case leaves no doubt as to the
correctness of the position taken by the department in this matter.

It was held in the case of Tiger v. Western Investment Co. (221
U. S. 286)-
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It is for Congress, in pursuance of long established policy of this Government,
and not for the courts, to determine for itself when, in the interest of the
Indian, Government guardianship over him shall cease.

In contending for the reopening of the instant case the belief
seems to prevail that even in a case where the marriage is by Indian
custom, procedure in accordance with the laws of the State ought to
be required to dissolve it. Apparently this is on the theory that
marriage by custom among the Indians is the same as or equivalent
to common law marriage among the whites. While the two forms
possess some elements in common, they are, nevertheless distinct and
independent. For in accordance with the immemorial tribal custom
an Indian marriagec and an Indian divorce according to such tribal
custom are as much a legal marriage and a legal divorce among the
Indians as are ceremonial marriages and legal divorces among
whites. They are in accordance with what constitutes tribal law.
It was held in the case of Buck v. Branson (127 Pac. 436), syllabus-

A marriage contracted between members of an Indian tribe, in accordance
with the customs of such tribe, where the tribal relations and government
existed at the time of such marriage, and there was no federal statute render-
ing the tribal customs invalid, will be recognized by the courts as a regular and
valid marriage for all purposes.

(a) And the same effect is also given to the dissolution of marriages, under
the customs of the tribe as is given to the marriage relation itself.

(b) Such marriages are not to be treated as common-law marriages, but as
legal marriages according to the customs of the tribe, when such customs are
recognized by Congress as concerning and regulating the domestic relations of
the tribe.

Also in the case of MoFarland v. lared (243 Pac. 141, 143)-

Marriage, according to tribal customs, is neither a common-law nor a
ceremonial marriage, but is nevertheless a legal marriage according to the
customs of the tribe when such customs are recognized by Congress as regulating
their domestic relations.

The case of Buck v. Branson, supra, was followed by that of James
v. Adams (155 Pac. 1121), wherein it was held (syllabus)-

Marriages, contracted between tribal Indians according to the usages and
customs of their tribe, at* a-time when the tribal government and relations are
existing, will be upheld by the courts, in the absence of' a federal law rendering
invalid the laws and customs of the tribe.

A dissolution of the marriage contract, according to such tribal laws, usages,
and customs, will be likewise upheld by the. courts.

It was held in Kunkel v. Barnett (10 Fed., 2d Series, 804, 806):
W117hile it is true the decisions are not uniform as to the validity of Indian

divorces, it may safely be stated that, so long as -the Indians live together under
the tribal relation and are not subject to the laws of the state, but only to, the
jurisdiction of the Congress, and the paramount federal law places no limitation
upon such tribes in reference to managing their own affairs. including their
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domestic relations, marriages and divorces according to the usages and customs
of the tribe will be treated as valid by the courts.

Also in the case of La Franvboise v. Day (161 N. W. 529), it was
eld (syllabus)-

Where a half-breed marries an Indian woman according to Indian customs,
lives with her as her husband in the tribal haunts, and is thereafter divorced
from her according to Indian custom, such divorce will be recognized by the
courts of the State as terminating the marriage relation.

And in the opinion (p. 530)-

* * * According to the custom of the Sioux Indians an Indian marriage
might be terminated and either party be at liberty to marry again, by mere

abandonment, without further ceremony. * * * It was not a " common-law"

marriage, so called, but a marriage according to the custom and laws of the

tribe to which the parties belonged. * This principle clearlyapplies to

divorce.

In Wall v. Williamson (11 Ala. 839), referred to in Johnson v.
Johnson's Administrator (77 Am. Dec. 598, 602), the court said-

Marriages among the Indian tribes must be regarded as taking place in a

state of nature; and if, according to the usages and customs of the particular

tribe, the parties are authorized to dissolve it at pleasure, the right of dissolu-

tion will be considered a term of contract. Either party may take advantage

of this term. * *

Reference also has been made to section 5 of the act of February 8,

1887 (24 Stat. 388), as having a controlling bearing in this matter of

determining heirs to the estate of deceased Indians. That section

after referring to the approval of the allotment of lands and directing

the issuance of trust patents thereun further provided: "That the

law of descent and partition in force in the State or Territory, where

such lands are situate shall apply thereto after patents therefor have

been executed and delivered, except as herein otherwise provided."

But it was held in the case of United States v. Bem,7 (182 Fed. 161,
166), wherein decision was rendered after the act of 1910 conferring

exclusive jurisdiction upon the Secretary to determine heirs-

* -* * that having provided that the allotment should be held in trust for

the benefit of the heirs in case of an allottee's death the proviso adopting the

laws of descent of the State was merely for the purpose of providing a rule by

which the heirs should be determined.

In the case of Fosburg v. BRogers (114 Mo. 122. 21 S. W. 82 84),
referring to State statutes of descent it was held-

* e * But this section must be understood as merely laying down general

rules of inheritance, and not as completely and accurately defining how the

status is to be created which gives the capacity to inherit. It does not under-

take to prescribe who shall be considered a child or a widow or a husband, or

what is necessary to constitute the legal relation of husband and wife, or of

parent and child. Those requisites must be sought elsewhere.
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It was also provided in section 6 of said act of February 8, 1887,
that Indians to whom allotments are made and trust patents issued
under the provisions of that act " shall have the benefit of and be sub-
ject to the laws both civil and criminal of the State or Territory in
which they may reside." But under the act of May 8, 1906 (34 Stat.
182), amending said section, Indians to whom trust patents are there-
after issued do not thereby become subject to State laws, the act pro-
viding--

That until the issuance of fee simple patents all allottees to whom trust pat-
ents shall hereafter be issued shall be subject to the exclusive jurisdiction of the
United States.

The Supreme Court in the case of United States v. Pelictn (232
U. S. 442), said that the act of May 8, 1906, was passed " so as dis-
tinctly to postpone to the expiration of the trust period the subjection
of allottees under that act to State laws." The court also said in the
case of United States v. Celestine (215 U. S. 278), that the passage
of the act of 1906 suggests that Congress " in granting full rights of
citizenship to Indians, believed that it had been too hasty."

It appears that after the act of February 8, 1887, and prior to the
act of May 8, 1906, the practice prevailed for a time of basing recog-
nition of Indian custom marriage and divorce on the fact as to
whether they took place before or after allotment and trust patent.
in view of the provisions in section 6 of the former act declaring that
upon completion of allotments and patenting of the lands the allottees
should have the benefit of and be subject to State laws, and also de-
claring Indians to whom allotments were made to be citizens of the
United States. The contention at that time was that since by the act
of 1887 every Indian to whom an allotment is made " under: any law
or treaty " is declared to be a citizen of the United States and entitled
to all the rights, privileges and immunities of such, the marriage or
divorce of an allottee must be governed and controlled by the laws of
the State in which he resides and not by tribal customs. This was on
the theory that by the allotment the tribal relations of the Indian were
severed. But this condition did not exist because as held by the
courts the allotment of lands and conferring of citizenship are not in-
compatible with continued tribal relations and guardianship of the
Government. Both the department and the courts soon took the posi-
tion that as allotments of land in severalty to Indians and conferring
of citizenship did not terminate their tribal relations, the marriage
and divorce relations of the Indians are to be determined by their
tribal customs. It was held in the case of Kalyton v. Kaliyton (74
Pac. 491, 492)--

* $ * though these people have been invested with the rights of citizenship
and guaranteed the protection of the laws, and rendered amenable thereto, the
object evidently intended to be subserved by such legislation was to encourage
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them to forsake their primitive ways and to adopt a higher civilization.
Reforms of this character are necessarily radical, and not cheerfully submitted
to or acquiesced in by uneducated Indians. The change from savagery to
refinement is slow, and results from convincing the ignorant of the superior
advantages which the latter state affords. * * * Though Indians residing
on a reservation, to whom land therein has been allotted in severalty, are
classed as citizens, and deemed to be subject to the laws of the state, the federal
courts only have jurisdiction of grave crimes committed on the reservation by
one such Indian against another. State v. Columbia George, supra. This is
an admission that notwithstanding the allotment a quasi tribal relation still
subsists, and that the general government continues to exercise a paternal
care over these wards of the nation, and until that guardianship is removed,
the state courts should not interfere with or disturb the domestic relations of
such Indians.

Also in the case of Yakeima Joe v. To-is-Zap (191 Fed. 516), it was
said (syllabus)-

The allotment of lands in severalty to Indians * * * did not terminate
their tribal relations, and so long as the same continue .the marriage relations
of such Indians are to be determined by their tribal customs, and not by the
laws of the State, and their marriage or divorce in accordance with such
customs is valid everywhere and for all purposes.

The Supreme Court in the case of United States v. Nice (241 U. S.
591), held in respect to allottees under the act of 1887 that their
tribal relations are not disturbed by. allotments or trust patents., It
was said, (p. 599)- 0

-The ultimate question then is, whether section 6 of the act of 1887-the
section as originally enacted-was intended to dissolve the tribal relation and
terminate the national guardianship upon the making of the allotments and
the issue of the trust patents, without waiting for the expiration of the trust
period. According to a familiar rule, legislation affecting the Indians is to be
construed in their interest and a purpose to make a radical departure is not
lightly to be inferred. Upon examining the whole act, as must be done, it
seems certain that the dissolution of the tribal relation was in contemplation;
but that this was not to occur when the allotments were completed and the
trust patents issued is made very plain.

The act of February 8, 1887, is primarily an allotment act, whereas
the act of June 25, 1910, is for the purpose of determining the heirs
of deceased allottees and confers exclusive authority upon the Sec-
retary of the Interior in the premises. But before the point of deter-
mining heirs is reached it is essential to determine whether or not
the decedent was married at the time of his or her death. The act
of 1910 does not provide that this determination of heirs shall be
in accordance with the laws of descent of the State but does provide
that the decision thereon shall be final and conclusive. As stated
in the case of United States v. Bellh, supra, adopting the laws of
descent of the State is merely for the purpose of providing a rule by
which the heirs shall be determined. The marital status of the
deceased Indian must necessarily first be ascertained and then his
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or her heirs are determined in accordance with the facts surround-
ing the marriage relations. The status of the deceased Indian in
respect of his marriage relations at the time of his death and the
status of the heirs after his death are different and distinct things.
Having ascertained the marital status of decedent then it is for the
Secretary to determine his or her heirs in accordance with the
adopted rule. As set forth in the case of Fosberg v. Rogers, supry.,
the requisites for determining the marital status or relations of a
deceased Indian. must be sought elsewhere than in the laws of de-
scent. As also previously set out herein it is well settled that the
Secretary of the Interior is not bound by the laws of the State in
the matter. If there be any conflict between the provisions of the
allotment act of 1L887 and those of the heirship act of 1910. the
general rule is that the last act must govern.

It is also urged that Indian custom marriage and divorce no longer
Prevail among the Indians of the Nez Perce Tribe, certain affidavits
being furnished and references made to reports as to the advance-
ment of these Indians. The department has heretofore had occa-
sion to consider a similar contention in heirship cases coming from
other tribes, in one of which it was said-

The policy of the Government is to recognize Indian custom marriage and

divorce because experience has demonstrated there is no escape from such a

course. The courts have held that so long as Indians continue in tribal rela-

tions their domestic affairs are controlled by their peculiar customs.

* * * tD* * *

It would seem to be impractical from an administrative standpoint to isolate

any particular tribe because of its superior advancement so long as, tribal

relations continue. In other words, the policy can not be adopted of holding

by regulation that one particular tribe is sufficiently advanced to justify its

marriage relations being henceforth regulated in accordance with the white

man's law, while other tribes are not. The general policy being to recognize
Indian custom marriage and divorce, it must prevail until a definite and uniform

rule is established, which can only be done by Congress.

It was said in the case of The Kansas Indians (5 Wall. 737, 756)-

* * * This people have their own customs and laws by which they are gov-

erned. Because some of those customs have been abandoned, owing to the prot-

-inity of their white neighbors, may be an evidence of the superior influence of

our race, but does not tend to prove that their tribal organization is not

preserved.

In 31 C. J. 486 it is said-

So long as the tribal organization is recognized by the National Government,

the fact that the habits and customs of the Indians have been changed by

intercourse with the whites does not authorize the courts to disregard the

tribal status.
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Also in the case of United States v. Dewey County (14 Fed., 2d
Series, 784) , it was said (syllabi)-

When the guardianship of the United States over Indians terminates is a
political matter, to be determined by Congress, and over which neither the
courts nor the State has any power.

Neither the ownership of the lands in fee in severalty by Indians, nor the
conferring of citizenship and political rights upon them by a State, is incom-
patible with continuance of their tribal relations, or with continued guardian-
ship over them by the United States.

There are instances where Indians were married and lived to-
gether according to tribal custom but were subsequently married by
ceremony. It was contended that this was proof that the marriage
relation did not formerly exist between the parties. However, the
court said in the case of Owens v. Carpenter (252 Pac. 61, 62)-

t * * we do not regard these facts as evidence or proof of any illegit mate
relation between them, but it is merely proof of a change of opinion or view
on the part of these people and an effort to bring themselves within the sphere
of the modern idea of what constitutes a marriage.

The evidence offered in support of the claim that custom marriage
and divorce are no longer followed by the Nez Perce Indians
amounts to little more than a showing of considerable progress
among them and that in case of some of the Indians their marriages
are by ceremony. This falls far short of proof that the custom of
marriage and divorce has in the main disappeared. Besides, the
advancement in the ways of civilization is not proof of the aban-
donment of old tribal customs. Such abandonment is perhaps to be
accomplished by a process of education that the white man's ways
are best. In a memorandum opinion of the Solicitor for this depart-
ment of February 3, 1925, it was said among other things-

Marriage by custom and divorce are as old as Indian life and a very strong
presumption of fact exists and must always be indulged in that they still exist
among Indians until it is established clearly and beyond doubt that the customs
have passed away and no longer exist, and that the Indians no longer recog-
nize or practice the customs. In the present case, in my opinion, this very
strong presumption of fact that the age-old customs still exist is not over-
eome by the evidence of the few witnesses who testified on that point in this
particular case.

In connection with the petition for reopening this case, Indian
custom marriage and divorce are referred to as being immoral, and
for that reason it is urged that they ought not to be recognized.

Any difference of opinion on this subject is, of course, largely
due to the standpoint from which the situation is viewed. The fact
that the custom has been generally recognized by the authorities is
entitled to much weight. That the Indians still look with sanctity
upon their old tribal method of consummating marriage there can
be no doubt, and that the custom is deeply implanted is evidenced by

:~~~~~~~~~~~~~~~~~~~~~~~~~~~ 
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the fact that notwithstanding long years of labor and instruction
by faithful men. and women in an endeavor to convert'the Indians
to the white man's ways in this matter, they still adhere to a very He
large extent to the tribal custom. What effect the enactment of
rigid and arbitrary laws abolishing the custom instead of pursuing
an educational process of conversion is of course problematical. Z
Besides, abolishment by law of the custom and imposing the require-
ment that marriage and divorce be in accordance with State law.
might not necessarily result in moral improvement. From . the
Indian standpoint it must be assumed that morally, marriage and
divorce in accordance with tribal custom and usage are just as
solemn and significant as they are among white persons in accord-
ance with the laws of the State and decrees of the courts. White
persons become married and divorced by compliance with a regula-
tion or custom incorporated into statute law which they have created
to guide themselves by. and the Indians in being married and
divorced by tribal custom comply with the law or custom which they
have set up from time immemorial to guide themselves by. The
effect is the same in both cases. The Indians under their tribal cus-
toms or law are just as surely, solemnly and absolutely married
and separated as are the whites under the statute law and the decrees
of the courts. And considering the history and different charac-
teristics of the two races the morals in an Indian community are
perhaps not broken down to any greater extent than are the morals
of a white community-the Indian's condition under his tribal law
or custom in this respect is no worse comparatively than that of the
white man under his statutory law upon the subject. The fore-
going views are supported by the courts in a number of cases. It was
held in Buck v. Branson, sup'ra (p. 437)- -

* * * It being conceded that such marriages are valid, we will therefore
give that phase of the case no further consideration. In Wall v. Williamson,
8 Ala. 48, it is said by the court in discussing this proposition: " By that law,
it appears that the husband may at pleasure dissolve the relation. His aban-
donment is evidence that he has done so. We conceive the same effect must
be given to this act as would be given to a lawful decree in a civilized com-
munity dissolving the marriage. However strange it may appear at this day
that a marriage may thus easily be dissolved, the Choctaws are scarcely worse
than the Romans, who permitted a husband to dismiss his wife for the most
frivolous causes."

Also in McFarland v. Harned, supra, it was held (p. 143)-
We know of no rule of law or of sound public policy which would justify us

in withholding from this union the same presumptions of good faith usually
indulged by the courts in favor of marriages generally, merely because the
relationship does not conform to the domestic practices of a more civilized
society.
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In urging the point of immorality of Indian custom marriage and
divorce the affect or result of not recognizing the validity of such
custom is apparently overlooked in connection with the determina-
tion of heirs to estates of deceased Indians.; Not to recognize the
validity of such custom would result in the offspring of the cohabita-
tion being illegitimate where Indians are married and divorced
a number of times. Not to recognize the first marriage or only the
first marriage would result in all offspring of subsequent marriages
of all parties being illegitimate.

The case of Carney v. Chapman (247 U. S. 102) involved an ordi-
nance of the Chickasaw Indian Tribe concerning solemnization of
marriages by a judge or ordained preacher of the gospel. In consid-
ering the effect of that tribal act and the validity of marriage
according to tribal custom, the court in affirming the decision below
said (p. 104)-

3 * * There was evidence also that it was customary to disregard solemni-
zation before a judge or preacher. It would be going somewhat far to con-
strue the Chickasaw statute as purporting to invalidate marriages not so
solemnized.

The case of Chancey v. IW~hnnery (147 Pac. 1036), involved a
statute of the Creek Indian Tribe, regulating marriage and divorce.
A marriage entered into prior to this act in accordance with the
laws and customs of the tribe which continued thereafter was upheld
by the court as being valid.

In the case of Barnett v. Praiie Oil and Gas Co. (19 Fed., 2d
Series, 504), the court held (syllabi)-

* * to that Creek Indians, who were husband and wife, separated by
mutual consent in accordance with requirements of Creek customs, will not
be disturbed if supported by evidence.

Noncompliance with Creek tribal ordinance of 1881, providing that divorce
may be adjudged by district court, did not render divorce according to previous
custom invalid since such ordinance was not mandatory.

It was held in the case of Kunkel v. Barnett (10 Fed., 2d Series,
804), syllabus-

Divorce between Indians: by mutual consent, in accordance with a proven
custom of tribe while tribal relation existed, held valid, and a subsequent
marriage by one .of said parties valid, as affecting title to land, notwithstanding
existence at time of an Indian law regulatory of divorces.

The similitude of the Indian custom marriage to the common law
marriage is indicated by the fact that in Oklahoma where State laws
apply to the Indians of the Five Civilized Tribes, Indian custom
marriages have been sustained as common-law marriages under the
State law; and divorces many times inferred from the fact of long
and continuous separation.

92 LY01.
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The case of Wo-gin-up's estate (192 Pac. 267), is frequently re-
ferred to as showing that Indians in their marriage relations are
subject to the laws of the State. But in that case the parties were
not living on a reservation or in tribal relations. The court held
that where an Indian, living in a State in which (syllabus)-

. * * * there was no reservation, divorced his wife and married another,

pursuant to tribal custom, the divorce and second marriage were invalid, there

being no compliance wiih the local laws, for an Indian, not as a part of a tribe

or on a reservation, is subject to the laws of the State. * *

It is for Congress alone to say when the customs in question shall
cease. Bills have repeatedly been introduced in Congress having in
view the abolishment of Indian custom marriage and divorce, and
subjecting the Indians to the laws of the State, but none of these was
ever enacted. The introduction of these bills implies recognition
by Congress that State marriage and divorce laws are not applicable
or controlling in the matter of tribal custom marriage and divorce.
Certainly any attempt by the department independently to change
the situation would be tantamount to legislation by regulation.
There is nothing in this record conclusively showing that the Nez
Perce Indians as a tribe have reached that state where the devolution
of property or ethical considerations would cause them to feel that
the existing customs are so unsatisfactory that they should be done
away with Although they are much advanced in the ways of civili-

zation no protest has been made by them. As was held in the case
of Kobogum v. Jackson Iron, Co. (43 N. W. 602, 605)-

' * 0 * '*The United States Supreme Court and the State courts have recog-

nized as law that no State laws have any force over Indians in their tribal rela-

tions. * We must either hold that there can be no valid Indian mar-

- riage, or we must hold that all marriages are valid which by Indian custom

-and usage are so regarded. There is no middle ground which can be taken, so

long as our own laws are not binding on the tribes. * * * We have here

marriages had between members of an Indian tribe in tribal relations, and

unquestionably good by the Indian rules.,

The validity of Indian custom marriage has been recognized by
Congress. 0It was said in the case of United States v. Quiver (241

VU. S. 602, syllabus)-

The policy reflected by the legislation of Congress and its administration for

many years is that the relations of the Indians among themselves are to be

controlled by the customs and laws of the tribe. save where Congress expressly

'or clearly directs otherwise.

And in the opinion (p. 603)-

-At an, early period it became the settled policy of Congress to permit the

personal and domestic relations of the Indians with each other to be: regulated,

and offenses by one Indian against the person and property of another Indian

to be dealt with according to their tribal customs and laws.
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It was held in the case of Ortley v. Ross (110 N. W. 982, 983.)-

Now, it is contended by appellants that, as the alleged marriage between the

father and mother of the plaintiffs was polygamous, it was neither valid in

the State of Minnesota, where the parties then resided, nor in the State of

Nebraska, to which they subsequently removed. This contention would be

wvell founded if this marriage had taken place between citizens of the United

States in any State of the Union. But a different rule prevails with reference'

to the marriages of Indians, who are members of a tribe recognized and treated

with as such by the United States government; for it has always been the

policy of the general government to permit the Indian tribes as such to regu-

late their own domestic affairs, and to control the intercourse between the

sexes by their own customs and usages. Consequently, when at member of an,
Indian tribe becomes a citizen, of the United States and subject to its laws,

by taking lads in severalty wtnder the provisions of a treaty, as in the case

at bar, a liberal rule .is applied in determining the legitimacy of any offspring

that he may have begotten under the customs and usages of the tribe to which

he formerly belonged. The rule so applied is that marriages valid by the law

governing both parties when made must be treated as; valid everywhere.

IItalics supplied.]

It is urged that as Noah Bredell and Lillie Viles were ceremonially
married and as it was reported that he contemplated applying for a
divorce, thereby indicating intention to abandon the customs of his
tribe and adopt the white man's law, it ought to be the policy of the
department in the interests of morality and encouragement among
the Indians to uphold.such endeavors and not to "force " the divorce
custolms of the tribe upon the parties. 'Noah Bredell never applied
for a legal divorce and the department has never thrown any ob-
stacles in the way of Indians who are married ceremonially against
invoking the divorce laws of the State. The condition the depart-
ment is called upon to determine is where the parties are ceremoni-
ally married and no application is made for divorce and they are
never divorced according to the laws of the State, but are divorced
.by Indian custom, as was the fact in the instant case. The question
of force could only arise if the parties were compelled to procure a
divorce in accordance with the laws of the State which under their
recognized customs would be unnecessary and which -law "never
bound them." Kobogun? v. Jackson Iron CO., suppra. The instant
case, like every other, must be decided on its own particular facts
and if they show that the wife's abandonment of her husband was
.such as to constitute an Indian custom divorce, as his alleged apply-
ing for divorce, taken in connection with other circumstances, would
indicate, then she is not in a position to justly claim to be the sur-
viving wife of Bredell at the time of his death merely because they
were married by ceremony any more than, if it were conclusively
shown that marriage and divorce by custom had ceased in the tribe,
resort might be had to the discarded custom to support a claim of
valid marriage.
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There has been some evidence of doubt and confusion as to the
scope and effect in this matter of the blanket act of June 2, 1924
(43 Stat. 253), which declared all noncitizen Indians born within
the territorial limits of the United States to be citizens of the United
States. It was clearly not the intention of Congress by said act to
disturb the existing status and relations of the Indians in respect to
their property and other recognized rights. The act specifically
provided that the granting of citizenship should not affect their
property rights and it is fair to assume that it was not the intention
of Congress to disturb their ancient and recognized customs without
specifically so providing. As held in the case of United States v.
Nice, supra (p. 598)--

* * * Citizenship is not incompatible with tribal existence or continued
guardianship, and so may be conferred without completely emancipating the
Indians or placing their beyond the reach of congressional regulations adopted
for their protection.

The policy of the Government is to recognize Indian custom mar-
riage and divorce because experience has demonstrated there is no
escape from such a course. The courts have held that so long as
Indians continue in tribal relations their domestic affairs are con-
trolled by their peculiar customs. This is recognized in the act of
May 8, 1906 (34 Stat. 182), the effect of which is, in so far as allot-
ments thereafter made are concerned, not to disturb or interfere
with the domestic relations of the Indians. Under the provisions
of that act an Indian does not become a citizen upon allotment, hence,
his domestic relations are governed entirely by the tribal custom.
This in the judgment of some may be retrogression, but Congress
has spoken.

Marriage and divorce are provided for by statute in all of the
States, although the laws are not uniform, yet, notwithstanding
such statutory provisions common-law marriages are recognized and
upheld in many of the States. There would seem to be no reason.
why in the absence of any Federal law an exception should be made
of the Indians in the matter of their customs by holding them to a
stricter rule that prevails among the whites. Besides, the courts
in respect to white people studiously endeavor to sustain marriage
and divorce by indulging presumptions, inferences, and otherwise
even in the face of statutory law governing such relations. It would
seem that the Indian, whose only law is the immemorial custom of
his tribe, so long as there is no Federal statute to the contrarv, and
in view of the long recognition of the custom by the department,
the courts and Congress, ought to be entitled to equal consideration.
* Upon careful examination and consideration of the record I find
no good reason for disturbing the action heretofore taken in the
matter of heirship to the estate of Noah Bredell; and -as Congress,
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the courts, the department, and in many instances the States, have
all recognized the validity of Indian custom marriage and divorce,
it necessarily follows that they must be recognized and treated as
being of equal validity with ceremonial marriage and legal divorce.
Hence the policy and practice heretofore in this regard are fully
justified and should be followed until the enactment by Congress
of legislation changing the situation.

Approved:
Jos. M. DIXON,

First Assistant Secretalry.

LEAVE OF ABSENCE ON ACCOUNT OF CLIMATIC CONDITIONS

Instructions, April 16, I1930

LEAVE i or ABSENCE:-SETTLEIS-SETTrCLEMENT-RESJIDENC1E---NOTICE--WORDS AND
PHERASES-STATUTES.

The term "homesteader" as used in the proviso to the act of February 25,
1919, which authorized reduction of the residence requirement under the
homestead law for climatic reasons, includes homestead settlers on unsur-
veyed lands who file in the local office notice of the approximate location
of the lands settled upon and claimed.

EDWARDS, Assistant Secretary:E
The department has considered your [commissioner of the Gen-

eral Land Office] letter of August 9, 1930, requesting instructions
as to whether settlers on unsurveyed lands are entitled to the benefits
of the act of February 25, 1919 (40 Stat. 1153).

By the act approved July 3, 1916 (39 Stat. 341), Congress granted
to homestead settlers on unsurveyed lands the right theretofore
granted to homestead entrymen of being absent five months each
year, in not to exceed two periods.

The act of February 25, 1919, supra, provides-

* * 4' That the register and receiver of the local land office under rules
and regulations made by' the Commissioner of the General Land Office may,
upon proper showing, upon application of the homesteader, and only for cli-
matic conditions, which makes- residence on the homestead for seven months in
each year a hardship, reduce the term of .residence to not more than six months
in each, year, over a period of four years, or to not more than five months each
year over a period of five years, but the total residence required shall in no
event exceed twenty-five months, not less than five of Which shall be in each
year, proof to-be made within five years after entry.

The act quoted is not limited to homestead entrymen, but by the
use of the term "homesteader" Congress included homestead set-
tlers. Therefore, a homestead settler on unsurveyed lands who files

i Promulgated May 16, 1930, as Circular No. 1219. See p. 103. -Ed.

[Vol.
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in the local'offie-hotic&'.of. -theapproximatelocation oflhe lands
settled upon and.claimdmay a pplytod the register for the benefits
of. the: act of iFbrluar 425, 1919; wspra,. making tue shong red
iby-the regulations of March85 , 1919, Circular .No. 636: (47,; L': 95).

NON-INDIANI LANDS WITHIN INDIAN PUEBLOSI IN NEW-:MEXICO

[~iCircuilap No6 1214]

DEPARTMENT OF THE INTERIOR,

GENERA: LAND OFFICE,
Wasngton,? o DS.C.0A., p'Tr17, 193Q .

D-ISTEICT CADASTRAL ENGINEER, AND'di-

-f00. . _ REGISTER, UNITED S S LAND OooE-
S~sTAFE, NEW MECO 

- 'By the act of Jfune7,- 1924 (P3 Stat. 636) creating te' Pueblo-
LIand~s Board, ft is required that-the board-shall reporSupon eaeh
-- In-dian pueblo as a-separate it, aiid- upon the cow letion of each
report; shall' file- one copy with3 the --initedL States District Court at

* Santa F e,'Newv Mexico, andiadditionaleopies with the officials named
-in the act -

Upon the filing of each report by the said board, the Attorney Gen-
-eral -sha llforthwith cause to -be, filed in said court, as provided in
-section 1 of -said act, a suit to quiet tite to the lands described i

-.said- report as Indian lahds, the Indian title. t6 thich is deterd
by said report 'not to have been extinished. The boar is directed

-by section 2 of said- awnot to t6 in elude in 'its rort-antylandIa-ds of- f
non-Indian claimants, who, in the unanimous opinion of said bdard

after investiatonare found to lhod and occu'py such lands by rights
^ that' are vaiRd -and indefeasible,anid. for- which the Ifidian -title- has
* been extinguished.

The last paragraph- of section 4' contains the proviso that fothing
- in the act 'shalI be construed' to impair or destroy any- existing -riht

:"of the Pueblo Indians of New xico to assert and' maintain, un-
affected by the prtovisions of the act, their title and right to any lafrdS
by originaliproceedings, 'either iia.ilaw or equity, in'any court of com-
pete~nt jurisdiction, at -any time prior to -the filing of the field notes
and plat as providedlin section 138thereof. -. -

Any person'iwhose'rightito a' given parcel or-parcels of land -has
-become fixed .either byX decree of ofcurt, or -by ,action' of- said board,
; -or by contest as therinprovided, may apply, to' the'- Commissioner

' - - of the General Land Office' for. a patent- orcertificate oftitle.'
;0;;0 . ,., !1860782-vot. '538;'0 q ;,D X f Sf~~f~d:: i-t. tt~'d~--':;f:;f: :,:f.S 0:i .' D:f:Q:-V :S-S ' fT e':000:
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Patents will be issued fortall lands, the.titleto which-is determined
in 'suits filed under section 1i of 'thei act, or.by original proceed ings
under the last paragraphof 4section 4, to be in,-nonJndian claimants,

''.. : :t'0.wherc Sthe prcel- or parcels -have -been survee 1and the plat approvedj0 -;;
by the judge ofsaRid court in conformity with section 9 of the act,
upon pro duction: ' a certified copy of the final d ecree including. $,he

order of appr6val.by -said eourt, dand a fter a copy of the' lat has
been filed with the: district cadastrali engineer at Santa Fe, New
Mexico.

Patents, will be ,issued to:nondudian. claimants for all lands to
which the tIndianitle -has been extinguished as :reported by the:
board, and; foir which court procejedigs have not been brought by
-oron behalf of hthe IndianU, upon the register of the United States
-;;::-::00000:00000 land: ofice for--the district- in ichthe land is situated, certifying
that, under the provisions of the act of Juine. 7-;: 1924,- sujr the report
of the Pueblo Lands'Board has become final; ;that theparcels have
'been surveyed and plat -and fieldjnotes. officially filed with, the district. 
-cadastral engin eer;, that notice thereof has been, duly published, and
th at no- contest hasbeen.filed :againthe person..or. persons and for
'the. landAdescribed in the certificate; or certifying that. after contest
A duly filed and final decision, thereon, the -person, or persons, named -

in- the certificate-hadreva as to thelanrddescribed. - -

Section 13 provides that as 'to all lands within the exterior bound-
-aries of any'Indian pueblo,. wich have. -not beenI claimed for Staid
-Indians by' "onut proceedings then-pending, or, by the findings and
-.repo ,rt of the board as therein provided, the Secretary of 1thA nterior,
.at any, time after ,twvqyears after the filing- of-s aid reports of e

* board, shall file field- notes and, plat for eachpueblo in the office of
the - surveyor-general (now. district, cadastral engineer) - of New

:'' -: M,,ex8ico at -Santa Fe, Ne Mexico,-sin the lands to which the
Indian:title has been extinguisl edas in said, rep.ort set out, but
excluding-r therefrom, lands c.laifed by or - for the In.Ians in cout
proceedings, then pending.

Any existing right. of the' ,Pueblo Indiansto. assert and .maintain
-' their title and. right to any lands by independent suits or original

proceedings in any.court of copetdent-jurisdiction,-unaffectbd by the
p rovisions of. said act,-is§ terminated -by the fiing- of such plat ad i
:-. .:.field: tnotes 0(section. 4-b). Thereafter, copies of ' such- plat -and. field: '

-notes shall be. accepted. in any. court -:as competent .and conlusive
evidence of the extinguishment of allthe right, title, and-, interest
o: f the-Indians in and, t04he lands described in said plat, and ofz 'any .
claim of the United States (section 13). -

- . -W'-. ,-...ithin, thirty days aft er-.the official -filing of .said plat and. field
notes : with- the district -cadastral engineer, miotice thereof must ";be -

publishedin some newspaper,. or newspapers, of general circulation,
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ipublished-within-the ceouny- if there be-aniy, othoerwise ;in a paper
o general- lcirculationi nearest 'to such non-Indian lands, once a- week
'for4-'-five consecutive weeks, setting for-th -as.-neary as: may be -th -

- names of such non-Indian claimants of- lanholdings not claimed by
or -;-for 'thde Indians- as th erein provided, -with'a description of such.
several holdings, as;shown by survey made by-authorit :of -the 

hSeretary ofbthe iterio -:--- 4 - p- -' -0 l -

The notice so publishe4d shall require an person or persons - im-
ing such, described p riarcel or s of land, or any part- thereof,
tt t4 adversely to --the apparent claimant- or clants so named, or their
-heirs or assignsjto, file,- onor b before :the thirtieth daay 0after the last
-publication of such- notice, his, or their adverse clai .iin the- United
States land offie in the -land district ' wher.-ein W-suchI parcel, or parcels

-;: -. 0: -of -land' are sit~u~ate,-in the hnature -of -a cntest, stating the character
and basis'of 'such. addversebclaimn, an ar4notice6 of -such. contest sha]ll, be.
served upon the claimant or claimants -named- in the- said notice, in 
the ',same manner as-in- cases of G;cntest-ofho-omestead ntries.

-nIfnosuch contest is institute&z as afresaidUthe patent will' b
-issued totih cla:Im or ai'ants,--for the parcl-or parcels-of land,
r tespectively as described' in -saidI notice; leaving the title to inure to
his or- their ,heirs -or assigns. - Persons -de iving title th such
'claimc at or claimants will not be orec'gnized as contestants. A righ t
of contest exists only where an adverse title is aassered; -xIf a contest

':0 -0,' be filed, 'it ~shall pr~oceed, -be-hear~d, 'and' be d~ecided: as conests of ,home-- . t .
stead-entries are'heard and deRcided'tunder-tes:and regulations

of the General L'Iand Offic& U 0 1pon ' siih contest eith party may
claim the benefi-tof the'linmitations prescribed in section &tothsame

-'-ex'tentas if -'we-re a-party-to a-suit to qut title brought' u'nder t ,
provisions -of tie act,' andthe-2successful party shall receive, a patent-

forethe land as to' which he-i succ -in such? proceeding. -
:t f ' t00 t -Any -patent'.issued underthe provisi'ons -of said. aet wwill have ,the
eet e onl of-a reli-nquishrment' by-thle tU-nited- States :of. America anT-:
the said Indians. - -

A .:'notice of all the exceptions in:connection with each Pueblo,
which have becomie final, according to te decisions of the board, will
be prepared in .- this office (in tripliate) and -sent: to the district 

,:'- adastralengineerfor verfication-- andcompletion. After signature .
by-.the district cadstrl engineer and-the register, al copy wi ll be 4

-- piblished bonce -aweek' for-* fie consecutive. weeks,. beginning within,
thirty days from date in a ̂ 'newspaper .of general circulation, p1ub-
; lished' in-the bounty -in whic the land described therein -is situated,

- - otherwise in -a newspaper published nearest the land. .The register's .
* copy will be posted in his -office during the perid of- pblication, and

- proofA of postingimade in .the usual manner.'
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After thirttydays :frm the date, of the:last publicationand ;i-n the
absence oft anycontestfiled w the-registers he shall issue hjs cer-

tificate for each exception fiaccording.to the attachedi form,. &esnat-
, rng: ; the exceptionjJ in the naxmeanndby -the description appearing in
the notice. Where;a :contest is 'filed-the same :^will bereportked, as -in
hom'estead contests." A 'serial number wil 'be assigne4 to e ;xcep-
tion inlthe notice in consecutive order,: and the -cdtests wil 'be re- 

ported nuder the serial numhbersto:.which they relate. Notice of the
: ' ontest. must be served on' the Clnant, eslgated iin the published 
notice, and the :contest sh:all .proceeed be head, <and bedec"ideunder 
the rules- and reg&ulations bf the ofice pertinentrthereto,j- anl, f ropomthe-
ded0 f ;isin thefeo, .the. 'aggrievefi party :wiltl:.ha~ve the-'usual right:. of -:0
appeal. ;After final -decisio' onthe contest, a patent certificate 'wil
issue on-the prescribed Sori amended to. recite that ,a contest -was

;filedc and decided, in favor 'of the successful party and. such..other
recitals as: may be necessary.. ' : '*. ' ' ' -

The act requires that, the, non-Indian claimants-shallreceive a
Patent or certificate of-title vwithouticost or charge, and no additional

remuneration is allowed-by- the 'act to ,the .register. for issuing 'patent
certificates. The costs -of, the -contest 'proceedings, including -the
ta-king of, testimony, shallbe borne by- the.-respectiye parties to the
contest according. tothe rules of.-pracItie, and be aqcounted forL inI
the usual mannr. ' ' -

The publication of! n hotie, l -be made, at the. expense of the
United States and payment therefo-r ill be made 'by the special dis-:
bursing agent.;at Denver, Colorado, out of, the ,appro prnfor
"QuietingTitle, 'Pueblo Lands, New Mexico, 1929 and l93Q0.: ,Within

ninety days after the officialfiling .of the plat4s,an&dafter the period
within -which contests may befiled:, theregister-will ,submit a ,report
of the serial numbers assigne d, and -the actiohntaken on each, accom-
panied by: he prof[ of publication and of posting, of notice. 'This

report'will be made under the file: reference of 'he letter (with. initial
and date) inclosing the notice for publication.

It is desired that .th suecessive steps shallbe taken-with onlrythe.
inimum- lapse -of time. tequired' under the. stAtutef to afford adverse

claimants 'an opportuni to ptes, ent their contests, and necessary'to
perform the duties' involved. Should 'any' doubt arse as to the
method of .procedure in Connectionw anyor exeoptionorcontes

or- other duty, further instructions should be- requested upon the
pfy.;articular--matter.,: : : :> S. .;.+ .73 i,0$fj 

'pproved_:
RAY LYMAN WILBUR,

Secretary.~
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:LVANT CJ. DOSCHADES

liisiructins, April 29, 1930

B.OAI OF EQUITABLE AD3UDIC(ATION-HOMETF-D -ENTiqmy-G FIRMATnON-
PATENT-LkiD DEPABT]MENTT7-JTURISDICI

An entry. automhatically cokflrmed unerthe proviso to section 7oh c
of March < 3; !1891,~ which eicep-t 16'r the -confirmation wuipreiyg

to the Boa~rd of ]Equitable Adjudication for .consideain edntb
submlitted 'to that board inasmuch aslthe only jurisdito vrtemte
.remaihing in the Land Department js that of issuance of patet

Puxon. DEPARTMENTALjINSTRUCTION~s VACATED._
Insructions of March 28, 1916 (45 L. D16,nlogrtbe followed. 

EDWARDS, A&sirant S'eqre'taq*: 
Under dat o6f Ap122, 1930,-you [Cohmmissoner .of the General

Land' Office] suibm'itted 'tothe BQar'd 'of -Equ iita'ble 'Adjudi-catio'n the
fina proo sumted by Lan CDsc _ades on his entry~ (iider'

thle enlarged. homies'te at, mae May. 1 5,1922 for W.1/2'e.0
T.. 12 N.", R 5U .MIao~ -

The~ final~6 pofwas sugibmitted& Februry 6,- -1928, and, the eep
for'the 'final commissions was issued F'bruairy_ 10,1 4928. Fhinal "Cer-1
tifiCate was withhield.~'_,f t~ -t.'1930 yo yeeid areyj§ q.iyloinpector.-Oja-'u~ry_10,93,yof~rceip a.rport of a,afelLd investigatio~ nd

-by' letter of January 22, 1930 drcete-egister to isue inatl
certificate, hc sud aur 27, 1~3.

yout stated, th~at the reason, or sumtigecaeote Board
_fq _iiabe_ ..Ju c~owa h act that the-proof was submtePthexpiratio o1t, ,bcas 

pfffe,:tit period- and bcueqtedpimental ~ ~ ~ alal
No adverse, Prkq6.edings h~a-ying J..een ~inastitute d-within, t~woyears

after February 19,192 , h e,7 was, con nfire -under, the mrys
to sectionl f~h adt' of Mrh, 91.(6Stat. 109.5, i6Q
$tockleq etd Ya .y.nds~tdtes (260 .,S539).

Inasmucih as the Land Dep~arti~etn ow s uidito onyo
issue ~a patent under ~thep nty, -it is inhgce~ssary.for te, Board. of
Equitale Adjudication to'consider the case.;

Th6 instruction f March 28 1160upa, n longer b
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CREDIT FOR MILITARY SERVICYEII_-(ORTAIN INDIAN WARS,
GRANTED: TO);HOQMESTEAD SETTLERS AND 1 ENTRYIEN

ISTRUCTIONS

;:< :0-0. :;0 :0 f -:0f- 0-V00X-:[Circular No. 1'2182-i< ;<:0 -- d0-.:00

f-f:',;00- S ' .0 D; l--; Ld ., - :' ;i :DEPARTMEN'T -OF 'TEEt INTRIOR E0 t, -. :S 0 

T- ;:-askittonP. C;, MayX 6, 1930..
REGI5TEES, UNIThI Si'ATE5 LXNtOFFIOE :

The act of April17, 1930 (46 'Stat. i44)' pri6ddes-:7.
Tiat in every case in which an entryman or 'seitler upon the public lands of

the United States under the: homestead laws has-estdbished, or; may hereafter
establish-,, niitary, :servi naccordgnce with th-e pr-oisions of- the act en-

titled " "An Act granting- pensions to certain soldiers who' served in the. Indian
wars from 1817 to 1898, and for otherl.purposes," approved March 3, 1927, the
-military service' of such eutryman or-settler 'o establishedishall,-in -the admitis-
tration of the honestead laws, be'eoistrued6to te equivalent to dlintents~ and
purposes to residence and cultivation for the seielength of. time upon the tract
;- pX :entetred or settled upon; except That(1-) f any, such-' entrymanaor ettleCr as

* - discharged -on account. of, wounds received or disability incurred in line of
duty, then the term of his ienlistmentshall be deducted fron theyrequired length
-of residence'without reference to tihe dtmei:acihal servict afld (2) no paent :
shall issue fto any s~uchtry4anor setter who--ihas noresided upon, improved,

- and cultivatedlhis homestead for a period of '&least one'yeat.
- Thebenefits hereof aret o eferredS-upon such perss who conme

. withih the pr6visions of:the act-of March 3, 1927 (44 tat. 1361),-
and it alos thim' t0 ledgct the period 'of' theistblishd miltary
serVice in the; iidian wars from- the period 'of 'c6piance with thIi
X: 0reqhireiments of 'the homestead law ordinarily quired or to uct
the- full- term0 of- einlistet ifd'hch'arg eddn ccount of wonds-re- 

eived 'or disabilities 'incurred in lineh-' duty,-subject; howevet, t -

the condition that no patent shall issue to any suc nent a *ho -
-has not resided upon, iiproved 'and,- chltivated' his homestead for a -

- period of at least one year; -' - - - -

it mus11t be- establbih " thit there was'a' t least,: 3. days servi, in
-- ;sdnime militaryV organization bet-ween J'ahuaty1, i8 and b)e ernb:i'
1, 189'8, -'inclusive, f-d it is immatdriaL whether or' 'nt t0 person -

was regularly imistered into the service of the United States, if the
service was under. authority or by the approval of the United States

or any State ol Territory in any' Indian war ' or campaign, or in con-
nection wvith, or in the zone of any active Indian hostilitids in any

- States -or Territories of the United States. :.
The homesteader, should furnish in support -of his claim for credit

for militarv service, a certifed copy of his -certifieate ofdischarge

or, where: same is not . possible, his affidavit, corroborated 'as far00 as
tSX:; n:t-::000f~t Sf t0S~ ;X0 ;E rd-: - ! ~f::;S ;ttp 
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: 0 00-:possiblie,: 0-giving, alll dat'a :.available: r~egarding ;his: -militaryi '.seri~ie; A-: 

ewhich ,Will be of aidin establishing 1the same.
Fro -such data this. 6office; will iascertain :hether the Pension Bu

;;reau thas?; in connection.with a. eaim for j pension under the atof
C:00 MarchX 8, 192:7, 'ad udicated 'the mat~ter of. minlitar~y 'se~rvice and' iflso -- 0'

the. findingof nthe Pension. Bureau will. 'be' binding upon, and be
accepted b y, the' General Land Office. Where there, is no data on
file in, or any adjudication ' on the- point of military servIce by the
.Pension Bureaui,,~.this offce wvill endeavor toscue ,vrfato,
thelreof 'by, reporfs' f'fo- 4i .tle'Irdec6 rds ' h'-W4epure a.Weriictioner

there are suc h e ors, o b eports or ts records of the General
Accounting Ojffce showving payment' by, the United States, where
there is no regular enlistment, or muster into the United States miii-'
tary service,-o.r, whenn there-is: no-record: of servide or payment for
same, by satisfa-ctory evidence from thle muster rolls on file in the
several States o'rTerr'itorial rhives or, where no record of service 2'
has been madeintheWacr Department or; the'Gene'ai Accounting
Office and'tierreis -no, muster rofi' or pay: roll on file'in tj'he several
States. 6oTerritorial archive sh'owhIgn srvice ofHthe alicant, or,
; whesame haas <b'een e'dstryed 'by,'fire or otherwise. !st;'or, where
there are ~ mueroils or ' rolls` 'on file ii the severiai' Sts c&
t0XTeritorial.ar~chivds 'but applicant's name does not appear thereon,:
- :;i"thed; homiiesteayder:~may'makte proof of 'such -military service "byfur-
-nishing .through. 'the Conmissioner..of the General" Land- 'Officeevi-

den0e satisfactory to the Commissioner of Pensions.

V :0;0f y; 0f --: .A-; DlS0C. C. MooRE, CaOnms siner4:j f
.Apprioved: ;fy: ,.00;q.,0,;: ;>fS; 0. .0.,;j ;.00f

X. l. - JOH 01N: H1.:EDwARDSX -X- f:DXD ;0l F f :fh;f CC-f0 S0

PROLONGED ABSENCES ON ACCOUNT OF CLIMATIC; CONDITIONS-
SETTLEMENT CL S

INSTRUCTONS

[Circular No.: 119]-

DEPARTMENT OFr TH:E INTERIOR,

G:ENERA LANDLOFFICE,

7 Wasit P .'Cg-o ., Ma1, 1.920.
REGISTERS, UNITED STATES LAND OFFICES ;: :

By departmelntal istructions of Aril16, 193O ($3.I,. 96) ,in-

the case of Vernon;G. Huntley, Denver Q42348,, it was hld that'a
.. homestead -s ettler on unsure lands who makes :be showii:g r -:'
0 qiired' by the'regulations in Circular No.0636,6'approved March 25,'
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1919 (-47-L. UD; 95),iand~v'*h& gives notice of the approximate locati-on
of the lands settled 0upon and claimed mniay be grainted -the- benefifs
'i of the0 att of February25,'1919:(40 tStat: 1153), providing for pro-
longed absencesddue to. cimatic canditlons. :

"Said Circular No. 636. andparagraphs 4(b) and4 S5 (c) of Circulai
0 :N o. 541 o~f ;Ju 16, 1926, aore modified accordingly.

:-f: - : : t - :-.: : C; C. Moo1ite,9 r Commissioner. j 

RELIEF OF DESERT-LAND ENiTRIWEN IN iCHUCAWALi VALLEY,
CALIFORNIA-ACT OF RI 17, 1930

INSTRUCTIONS

. :. [CircularN. 1223] -

DEFPARTMENT OF TH1E INTERIOR,

GENERA LAN D Ornon,

tf:0: V ;W-asiingdn. iv. 7 May 17, 19300
REITR ;-f- sv Los ANGEES, CDALIFORNIA>:S ;\X 0,-00i f-0 

Your attention' is, directed to an act .entitled "An act to exempt
from canelation certain- desert-lnd axitries in. Riveide do unty,,

: CIifornia,". aproved April 17, 1930 (46 Stat. 1.71),), which reads 
Caslfoows: .I 

7 That inodesert-land -entry Xheretofore made- in good faith .under the .public,
'land laws for lands in townships 4 and 5, south, Wrage 15 £,ast; t
and 5sou th,ae.1 egst;. townships 4, 5, and 6 south, range 17 east; town-

f .: :. rships 5,46, and 7 south, range 1&:east;:townships 6 and-7 south, range 19 east;

townships 6.and 7 south, range 20 east; townships 4, 5, 6, 7, and 8 south,: range
21 east;-.townships 5, 6, and sections 3, 4, 5, 6, 7;^.418, &ndi 19 'township 7
south, range 22 east; township 5 south, range 23-east,: San. -Bernardino mfieridian,
in kRiverside Counti, State of California, shall be canceled -prior to May 1, 1933,.
because of failure on the -part of the;-entrymen to make any annual or final
:- proof, faling due upon any such entry prior to. said date. ,Thei requirement

6' as to aniual assessnents 'and 'find'iof' 'siai t becomie; opati4 orom"

said date; as though no. suspension- had' been mide' If the said e entryimea ard
* unable to procure water to irrigate the said lands above described through no,.
fault of. theirs, after using due' diligxn'c, "o-'otibe legal questions as to their
right to divert or impound water for the'irrigation of said lands are still pend-
ing: and undetermined by said' May 1; 1933, "the_ secretary of the Interior is

hereby authorized to grant a further extension for an additional period of_;-
not'exceeding'fve years. '' t' ' - -

y this act,. desert-landetes. in Riverside County, California;
which twere suspended under the provisions of the act of -February,
25, 1925 (43 Stat. 1580), are continued mi a state of spension untiifl

Mayi1, 1933, the language oflbothats being identical except as to
the dates- during 'which the entridsi are to remain~ in a state of sus-
pension, with' authority to the'Seery of the Interior to grant ab$-- ns- i:DS- e00o-0reia0 i0-;f Aff--'nff'~?;X 0-00t4 t0kfff a,,0

30[Vol, 
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further extension for an additiona-lperiod of hot exceediigfiete iyears.
You 'will note this et ension and k give -such -publilty thereo 'as is
possible without 6xpense to the Government: .

:Thej wanting of a fuhher 6xtension of time for .a 'pe riod' tex>
qeeding. ive, years after May 1, .933, will depend upon conditions
existing at that time and which'-can not be fioreseen and, regulations
*under'the p'rovision of the'-agt ihthorizing further extension. wil,.
i necessary, be issued at the ptoper time.

C. C.. MooRE, Comortisipoer.
Approved:

JOHN H-. EDWARDS,
A -Assistant &Sedetary.;

TITLE INSURANCE IN; LIEUt OF, ABSTRCT O TITLE

OPi io- Maq - 17, 1930

NATIONAL 'PiARXs5Tl'flE sI NsltY NE-ASTrACT OF TITLE. -'

- Title insurance may be-accepted by'the Goaeintent in:-ieudf an abstrat of
-s. 'title':uponi proof 'that the 'company is solvent and-'properly lquailifl6d i' the

.,policy is 'free from: cond itibnsand stipulations -,dverse to' wonership 'bj the
United States.. ' .

FINNtY,' oictr'"* ';. ' ' '- ' 

The' Aci Dir otte NatidnaPar Sbrvibe has s-ubhiittedl;
fb r'xamin''afti'n and a1oj iion as to: accpt iiy hfornioti'tle iiisuir-
: ancd Poiky 'propsebdo e usedin lie f dth5 6etidfii ' df titl,' 
ceonnebction wi' deeds of as'fer of ' tain ysrite properties to
'be acqcuiredtj-ytlie'thiitedU ' Ses '

The following is :qubt'ed fromiii Acti n'g Dir etor's minorandt:
In connection with the closIing of the Yosemite timbe'r and land purghase pur-

suant to the agreement recently reached with the lumber comnpanies and which
:0t 4 .: Qwas'haindled by Mr. A' Crawr Gleene, of San Francisco, unddr cooperative

arrangements fiananed by New 'Yor k fiends, it is hfoposdd -to herte titlet
cleareditoughdthe ,California .Paciflc, Title' a UndSTrlt Company" which S4iul
issue. a. title: nsurance,, oicy to i thy United $tatesJ'as evidence of good title
when the adeed 'covering the conveyance is tendered for, acceptance. In order.
to avoid.any difficulties in regard to the acceptance of titlninirance as evidence
'of good title'an'papropriate-provision'ha-s' been cried i'the' peling Ihterior
D epiartment Apprbopriatio:Bill whli carries; the ifunds' der which the G'ov--

-' -ermnent's share of the :cosit will be met, under; which the evidefce 'of ' title is,
required. to be satisfactory to the Secretary of, the Interior. :The total pur-:
: chaseprice of the timber and lad will be:approximately $3,300,000.00 of which
half viiibe defrayed from'Governmnentfunds and half 'fromfunds contributed
by Mr.k3Soid D. Rockefeller, Jr. - :0

Th '00:proposied policy is to be issued bythe. California;Pacific Title
and Trust (Company, andthe first page thereof reads as follows:
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.By this-policy of title insurance- Caiifolnia 'Pacific Title- &:Trust Company
herein. called the Comany, -in consideration of thepayment of its premiums

iand charges0 for examination of title, receipt whereof is hereby acknowledged
does hereby insure United States of and its:assigns against loss
-ordamage not exceeding in all the sum of " ollars, which the said insureds

, shalld sustain by reason of any incorrect 7statement in this Policy eoncerning the

'title to.the -hereinafter described, -

-The.title of said i. hereinafter described is vested in.United&States of-

:: :' :tmerica -freeR and clear, without any exception whatsoever eitheri of record or
not of record, and unconditionally. '

I tes ny hrIn testimonyWhereof, the tCompany has caused this Policy to be executed
by its officers thereunto duly authorized, and its corporate seal toh -behereunto

affixed this closing with Recorder's Series No.i ,

CA.IFORNIA PACIFIC TiTLE & .TIusT COMPANY,

By , Its- Vice-Presidenht.
and by , Its Assistant Seoretary.-

On the, following pages:dea descrtptioni of the insured property is to
be~ given and the conditions and stipulations ofthe policy.:

It will be noted that theftitle is fully insured, that is, "without any
exception either of record-or not of record, and unconditionally." . --

The conditions- and stipulations are- substantially -the same as ap-
pear in most policies of title insuranee and. cover:- (1) -The. rights

:and duties of the company upon notice iof claim;: -(2) rights'of -:com-:
pany upon payment of claim; and (3) liabilities -of the company.

While the insurance is-full insurance as of the date of - the polic, - '
the company assumes no liability for, loss.or. dam age byreason of

,defects, claims or incumbrances -created subsequent to that date, or
created or suffered by the insuredb-claiming such loss or damage, or
for defects,.claims or incumbrances existing at the-date of the policy
and'known to the insured claiming such loss or, damage at tIhe date
:such insured claimant acquired an insurable interest.. -

The liability, of course is also-limited to the amount specified on
the 'face of the policy. - No -mention 'is :-made- in the memorandum --

,regarding the amount piroposed to, be fixed but it is assumed lthat thle
sum;¢ fixed will be sufficient to cover. losses resultant from failure of
title, or by, reason of -probable 'defects or incumbrrances affecting -the ,
property. It- is suggested'that it 'should at least cover the -purhase

price Oof theproperty. -

iluTheqstion of the acceptability of a policy of titleinsur ance in -

lieu of an abstract of title was considered- by this office inan [unpub-:
lished] opinion dated September. 21, 1927,M. M 23331, wherein. i't-was -

stated- 
The position has heeofore been taken that a policy of title insurance may

-be accepted in lieu of an abstract of title when it is made.to appear that. the
company is solvent and properly qualified and the policy is free from conditions

-i-and stipujlations-inappropriate-to ownership of premises.by the United States.;

: [NV1.:
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*: :The; form of policy submitted appears 'to be free froni conditions
and stipulations inappropriate to. the iowinership of thes United ,States-
andtheref ore, appears-acceptable as- to form.'

Section 453v,0 Caivil Code ,of,; California,i 1923,"defines a policy of
title insurance as follows: . , -

. Any. written;'contract orjinstrument purporting to:show the title, to real prop-
erty, or-furnish, information relative thereto, -which shall in express terms pur-
port to isre or .guarantee. such title or the correctness. of such information,
shall be deemed a policy- of title insurance. -

No information is submitted as to the ,competency: and reliability of04
the -title company proposing to issue the policy and in order to .com-
plete the record, a certificate frlo the proper State officer that it.-,has
complied~ with the provisions, of the laws of .the State andjis duly
authorized todo. fbusiness as "a title insurance company should be
furnished.

Thelcompnetency and ,reliability.of the company being established,
I am of,I the opinion that a policy of title insurance, substantiall in
the form. proposed,. may bh accepted, as a sufficient guaranty of "good
title in the premises which itjis proposed to convey.

Approved-: 
;~~~on I0;-0 0JE~I. DEDWZARDSX -- S,. . ; 0 ; 0 d

Agsieta'StWearetary.

NON-TAXABILITY OF- LEASES OF RE TICTED YAKINA INDIAN:.
ALLOT NS

:Opinio, Ma 2my 1980. -

INDIAN LANDs-AL~oTMENT-LE.SE-TAXATIoN.I

Lanids allotted to Indians in severalty under the 0general allotment- act- of
February 8, 1887 ias amended:, by, the act of February 28, 1899i, are not
subject to taxation by a State.or -municipality for any purpose duri~ng the

period that the:lands are held in tuiSt by the United States. United States
V. , iokert' (188U. S. 432). .

far: INDIAsN LAqDS-LL~OTMENT-LEASE-TAXATION-ETAL. -- 0f ;-S :

'The Secretary of the Interior is Switthutf'authority, under eiisting idw, to
require 'nonjndian lessees 'of restricted allotted -lands on the Yakima Indian

Reservation in the] State of Washington to pay' certainstipulate d sums
additional to the: regular reiltals for the benefit of,:thelocal authorities in

lieu of taxes which the county is not authorized to collect. .

FINNEY. Solicitor: . .:..

: -;You :[Secretary of the :Interior3] have :requested my- opinion upon
a matter arising in connection' withthe leasin g of restricted allotted
lands on the Yakima Indian Reservation-in the 'Statei'of Washgton, 
for agricultural purposes.
0;;0 i, ; 05$0 - i' < ; ' 't ; ' 0 , '- ::4: '- ':''i 0 2i' 0 . ~t' ' $ .0t~0;'t9 t.i-i z' ' 
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It'iosexplain'ed-by the.:;Commissioner' ofI'Indian fAffairs tha't 'the

rakima "Indian Reservation lembraces &aconsiderable; area of land

valuable. for agricultural purposes,-, large part of'Which dis, and has.
been' under irrigation'and in adhigh, state of :cultivation for. a

number of years; that much of this land is leased -to persons. other

:than Indians. who enjoy -the: benefit of the usual. facilities provided
yb the State for its citizens, such assfree schoolt; improved. highways7

: et'all wYithoout- stbsttiat' cost* to'-'themdue' t6' the non-taxability
;00 000 of the ,leased lands and the permainent hnprvements thereon ;that
:thie State :and county authorities' feel that thse 'non-Indian lesssees
should' be 'required 'to 'pay their just proportion of the expenses' of

providing and ainaintaining the Yfacilitis mentionedi'an to that end
have '-urged; with, much- in'sistence that theonleasing egulatins be

amended "so- as' to provide 'that no lease cover-ing' allotted Indian
lands -wo-vuld be approved'unless the lessee, in addition to th'e :rental
agreed upon 'to be paid to the Indian ovner of such lan-d,would also

agree to pay to or for the beneflt of thl local uthorities an ladditional
sum tb be stipulated in lieu of taxes 'whih t ounty is- otherSwise
unable to collect, also that 'thle'se'forms aid adver-tiseunents, if any,
inviting bids on such leases should contain similar conditions."'

The question presented is whether authority '6xists in the Secretary
of the Interior, under existing law,'to reqir lessees of these lands,
to. meet the conditions mentioned..

,The authority to tax necessarly falls to the legislative power.
Uii e AS :a es' v A Tv. - re ' T, 8, 732) 'Palmr

:cMaln a (133 U. S. 660, 6)- AXd:; asuggested by Judge Cooley
in his work on Taxation (Vo1.. 1, p. 43.), it,is an inflexible principle

of our law that no executive or administrative officer can lay' any tax

whatsoever except in executions of laws' ehactedi for- his- 'observanc6.'
0 hFor this reason, if nou..other;'thevalidity' of':a'regilation'of the nature

Z'ihonte'pted, which would savor, strongly' of an' attemp ton'the

'part ofn administraive; officer:6of theF'Yederl Gve'oe rment 't6 levy
0::a tax upon a certainclass of citizens for tlhe benefit of, a State, is
open tosuchserious question,.asto render its adoption and ppromul ga:-

tion inadvisable in the, absence: of clear statutory ,authority theref or.
Still othler considerationis, however'furthferdemonstrate thf illegaity
ofthe propbsed measure. " ' '

The':TR09 0 ;: i 'Yakima 'iIhdiaisf mwereVS 'adlottedd laids' in' s'everalty pursuant t5o
the provisions oft the a D" 6ofiebib~r 21i 19'04 '('33'Stat. 595) and

May 6', 1910 (36 Stat. 348), such0 allotments being jadee under-theo
geucral. ~dotmente act: ofFebruavy 8, i88', (24 Stat. 388) -as' amended

by. :the' act of February 28, 1891 (2Stat. T94),.Section 5.of the~ gen-
eral allotmnent act~ provides-

That upon the approval of the allotments provided ,fori, this Act by.ithe Sec-
retary of the Interior, he shall cause patents to issue therefor in the name of
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the allottees,. which patents shall be of the legal effect,- and declare tha t.- the
United States does and will holdithe land thus alloted, for. the period of twenty-
'five years, in trust for the sole use anldbenefit of thle Indian to whom sueh allot-
zament shall have been made, or,'. in ease ofihis decease, of his heirs according
to the laws of the State or Territory where such land.is located, and that at
: the expiration Of said period the United States'will-convey the Dsamne by patent
tosaid Indian, or h isheirs as aforesaid,' in Tfe, discharged of said trust a d
free of all 6harge- or 1incumbrance lwhatsoever: Provided, That the President
of. the United States ntay: i nanly case in his discretion iextetnd the period.

<Under; the foregoing provision, the United States- retains the legal
title giving the Indian allottee ia paper or writing improperly termed
: patent (see United'States v. Ricloert, 188 U. S. 432).,. showing that,
at a particular :time in 'the -future ,unless -it was extendedi-.by ;,the

* - -Pt'sident, the - allottee or his heirs, as tihe' case -may:-be, would- be- 
entitled to a-regular patent conveying- the, fee discharged of Fthe .trust
a'nd-freei from all charge. or inheumbrance.: The- United -States .thus
retained its1 hold -on the lands allotted ifbr a period of 25 yea-rs after 
the allotient and as -much longrer as the President in his -discretionl
might dedtermine, and the cleariy expressed intent- of congress is that -.

so0long as 6 the land iremains- in that status it -is beyond -the power of
-the State-to tax the same fo4r any -purpose. - In upholding the- non-'
taxability of lands of this character du ring the periodof the't6rust,

- the Supreme Court in UnitedStites v.Rekert, supra; said: (p.437)-

If, as is undoubtedly the case, these lands are held by the Uniitied States in-
execution of its- plans reiating to the Indians~'without any right in the In-
-diats tof make contracts -inreference to them: 'or to do more than Ato ocupy
:..:and cultivate them-until a regular patent conveying the -feei was issued .to: the
several allottees, it would follow that there was no. power in the State of South
Dakota, for State or miunicipal pu'rposes,to- assess and tax the lands in ques-
-,tio until' at least the fee vwas conveyed to the Indians. These Indians are
yet wards of the Nation, in a condition of pupilage or dependency, a have
not been' 'discharged rom that condition. They'occupy these landsj with the
c0:--: :- eo~nsent. fand.,author-ity of th~e.United :0States- and the holding of- them, Jby 
the UInited- States under the act of 1887, andthe agreement of 1889, rati-
fied by the act of 1891, is part of the national policy by which the Indians are
to be maintained as well- as prepared for;assuming the habits of civilized life,
and ultimately the privilees of citizenship. - To' tax these lands t is itoy tax an
-instrumentality employed by- the United States for the benefit and- control of

this dependent race, and:to accomplish beneficent objects withI reference to. a
race of which this :cbrt has said that "from theirvery weakness -and belpless-.
iness. so largely due to the course of dealing off ,the Federal Government with

-them -and the treat ies~ in which it h as- b6en promised, there arises thei dut 
of protdection, and with it the power. This has always been recognized 'by t e
Edxcutive and by Congress, and by- this court,whnever the ques6tionhas

arisen."- United States g v. Kaama, 118 -U. :5 375, 384. So that if-they may
be taxed, then the .obligations whic~h thef Government Ihas assumed Ain reference -
to these- Indiias may be..,entirely defeated; for by the act. of 188,7 :the. Gov'r`

eminent las~agee at Ca inamed -time tfo convey th and to't te allott~i fee
discharged of t" s'"dfte-e Ao ' chage 'or incumbrances whatso'evr."
To sa -that e' l nds mat -<asse sd and ;taxed 'by-the county erts
T y-0000'S0St-0-t0tf: 00-y'ES:iy:''th if't '"i\?:0000CD0-0-tft :00S'; t:ffo-. bui~k:;t~ f000fD .;
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under the aauthority of the State, is to say they maybe I sold for the taxes, and-
thus becom'e so burdened that the United States -could not discharge its obliga-
tions to thejIndians without itself paying the taxes imposed- from yearto- year,
and thereby 1keeping the lands free6from :incumbrances.>-;

9ee alsp Cpoate v. Trap (p24 U. S. 65 673), wherinit was held
that where an Ihdian has one obtained .a vested right of.exemption

from-taxation for a ldefinite period, it is beyond the ,,power -even.of
Congress-9 thereafter to deprive th&-Indian of that right without -his.
:S . .consent. To the same.effect is ihe;.decision of the 8th Circuit in
Morrow v.-United States (243 Fed. 854). -- - -

ThY ia:Inias ave not b- a h - een fully emancipated. They. -are
,, wardsq -of the- Governmenht-- and the retention of title by, the. lni.ted
States .with the grant of pxemption from t axation during the period -

so -held .-constitutes an important -part of- thle legigslative policy of,
Congress- towars - the Indians., -- Administrative officers of the Gov X

emin en are-bound not nlyto respect. this condition as much as iou- -

: siders,but as agents of tle Government. charged- with the. Aeecutqion
, f its guardianship .powersover the- Indians, it is, their- dgty to ,n-
force thetax exemption- andprotect thesaime from impaArmelnt or
iiifringement in, any mannler., - 2 ', - - - -

Turning to -the ileasing; -laws, ini-which 'the aqtority- to -prescribe
i0070 'D0 70X 0 -0the ydregulationunder-consider-'ation ,;must .bee .found fji it existsat all,,
we'find that: bCongressby an item contained in the Indian appropri-
ati 2.act of.May. 31, 1',900,(31 Sat 221, ,, hs. uthoriied the

- - Leasing 'of :certain' lands.- allotted to .the. :Ya-kima T.hians in the
following ilanguage:-: -- -- -. -; - - Reserv&

Thattbe nludins to whom. lands ha-veen iaotted on the Yaklfiima R
tion in the State of washington shall be permitte& o lease uanpro- ved allotte. 
lands fot agricultral purposes-for any term not exceedina ten-years upon such-
terms and c.nditions as may be pescribed' the Sec etary oft Inte'o

Subsequent Iegislationi of -a general -nature relating, to -eases of
this cbhlaracter as found -in -section'I 4 o£:the actf of June.25', 1910 

i(36Sat.. 855, iS6) -and the -aC of March' 3; 1921 (41 Stat. 12 25;
1-282)' isdf: the same ge'nperal epor inthasuchleases a thdrized
'';-: to'bemad~e .un.dersuchrulesadregulations s theSeeretarye may
prescribe. -: - - -- -

- -0 In'restricting tlhirght oft"he -Indians to the makindg of bnlysuch
leases as. arin acco wit t es and re tioprescrbsd by
i&- t Secretary of the Interiot it'is plainthat the prmarymiAent o
Congress -hahd, to- do, with-theprptection ,of-te..Tndians- fcroom tir
own -improvidence: and -overreaching -by others. See a-otte -V.
- ni: ted-States: -(264 U. S. 570)-. -To that end thI discretion :ofthe
Seo0retary' it verty road.-His rpoWers, -howevr are notunlimited
He isi noti vested, for inIstance,w, i arbit raryahi (Aior v. 

unbrg'," W -246U. S.10), and,'hene ily isiestrained frm tak-
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inglany actiofi by regulation or otherwise that would have the-effect
o -invading -Jor impairing rights And privileges -cofrerred< upon th7

Indians -by C6ngress.6 The -regulaion. under consideration dis: -one
. clcarlynot to t thinteresttor6forthe"Ibenefit of the Indians. To the
contrary a requirement that as-a condi'tion of thIe leasing of the lands
i the lessee' shall, pay -for the benefit of. the State, in additionrtd other'
considerations, iani amonount equivalent to :that -customarily- assessed
and collected by the- State aS taxes upon -propert, of'-this'kind, would
, unquestioziablj diminish totat extent the income- -flbwing to- th 
Indians from: thb leasing- of i their ,i land:. The- burden would thus
be placed upon the Indians and the. plaip effect of such a ,imeasure
-would hbe tto shorten or curtailrthe -period: during whhich C ongress

0has -said they- shall enjoy imnunity fromntaxation. -- - -- --

- I have to tadvise;,thierefore,o that the iuggested- aiendnient tothe:
leasing regulat ions involv -as it doeszain alttmptto'd fby-indec- -

tion that-which can not lawfullya be -done directly is unauthorized.
;; Q ,; ; r Ap' ;;0 CLs--f i$ a sjsg :1r 

-Appr;ed-: - ;-7 'i '-7f - 0 , -'- -00 ; - -' ' -; - - -:i, 
-o.M. Drii6 --

- F~~irat A itavt. Secretary,.

- CREATION 1 OFRESERVATION FOR ALASKANi NIV. ES

Ojpinio! , 29 '1 93

WITHD5RAWA SRA NIvr-rcE Sr EdAros. -i:AT'O

Withdrawal of public lands in Alaska' to be- administerede by -the -Offlc of 0

- Education unidek the supervision' of the. Secretaty of. the Intfior pirily
: - for eperimental vocational .educaiti ofthe- natives 1asauorizd by -the

t -; -< eofary.5.19tand in 'aid of tjhei~r su n'tnezet s act of Febru:ary 25,,1925, an - -potan daceet
;,-0-..-'in th4 pbic interest and fbr a 'public prose. - - - ';\ ; - - . - - ;

FINNEY, SobNeitor:i - - - -

- -In response ito thfe request of the- Adiiinistrative Assistant, Thave
on-sidered Dthe: questions inthe memoranda' submitted concerning

a. proposal for the withdrawal by-Executive order, of certain lands in
the upnper Tanan:Valley, ii Alaskamnear the international bounda ry
.0line, Sto. be-administered -by -the- Office of Education under.the- super-
vision of the Secretary:-of the Interior, fprimarilyfor, experimental

- vocational education of .,thlenativeswh.o -;inhabit. t*hat section of t-he
c ountrUy,and- to -aid. in' theire f supporiaMi- othetwise to - advance their

- interests- - -- - - ; - - -' - - --

It appears fromii the -inemoranfum that this section.- s located
about 200 miles f netrest-tent and.is. difficult of access.

Thie,: natives, are -w:tut medical assistance -of. -any-md. - During
certain' seasaonsthe 6,icot freqund by undesirable white men
who are gamblers and, bootleggers. --T- fur-beating4mlswhirh
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heretofore have affrded a means of livelihood are being rapidly
depletediby white trappers and,:thenatives. are barely able to.eke

-: out an existence by traveling, great distances into -the hills inM the: 
qu0: ;est of caribou?; *These joureys are not made without great hard-
ship. It is-. reported that there. are no- white settlers min-the country
aind these natives are practically the only permanent inhabitants.:

'It is proposed t-o reserve the area approximat 2 miles or .more
square t.4 promote the interests. of the natives by appropriate 'voea--
tional-training, to encourage and assist them in restocking the country

: and protecting the fur-bearing animals, and otherwise to :aidin :their -
cr- wand support.

There is: no express -statutory. authority -for the withdrawal of
lands for the purpose -proposed, but it -appears. to be well settled

that withdrawals of lIands belonging: to the United- States- may -be
: :made by - Executive. order without., express . statutory -aithority: as
f;~ f 0the:exigencies dof the public service irequire.. - Grisar v.d ALegowell.;
(6 Wall. 3MM); AlaskaPafic Fisheriesv. United States (24813U. S.,

. .78) ;United Sttes v. Leathers (6 Sawkyer 20); 17 Ops. Atty. Gen-
: 268. :Attention is also diretedto the act of June 25. 1910 (36 Stat.
847) -which authorizes the President to make withdrawals of tpublic 
lands for public purposes.

To encourage, assista. protect the nives in their efforts to
train themselves to habits of induis*ty become self-sustaining and
ad vance to the ways of civilized life; is ifn thepublic interest and for
a pubit. purpose (17f Ops. Atty. Gen. 258, Al260; askca paeift o

\Piskoriea ~v. Tusited[ Sta e~, s&pr .4.
-The act-of February 25, 19 (43 Stat. 27)-1a2uthorizes the Secre-e

tary-bf the Interior to establish a system of vocatisfal 'training for-
the aboriginal nitive $bople of the? Territory of 'Alaska and to con -
struct and maintainsuitiblebuildings for schools, dormitories and
hospitals in such localities within the territory as he niay sele-t. 
:.RL=esemratione have'heretofore- beent creaeted -'by Ex(utive order in

Alaska for the useJ ofthe Office of Education under the' supervision
'of the department :for "the care, support -and- advancement of the
interests of the 'natives- (Solicitor's opinion May 18, 1923, 49L. ID.
692), and the withdrawal of an area sufilckint to meet the 'needs of the
situation- presente'd ay be made shoild you determnine that the
egencies:require-a withdrawal of'the larnds.= '

The adminstrative: details incident to the. -purposdes .of the r'serva-a -
tion may be determined by the conditions found toexist afteer 'a are-

i lstudy :of the- tneed§ of, tie natives is -imade. Tesuggestion in-
0the meniorandsm that;tractsbe allotted'-as fur farms tanid tn-dhatwithin-
ten years the' reseri§ation 'he bblished 'and: f arm lea"6s -granted
to- the6 '6occuphts,s could nbt be imade effecti-ewithbut'- the enabtient 
of further.egisation by Co e '. b' ' ' -
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The department,:how~ever'; mayl use: or per it the reserved lands
to .be: used,, in, any reasonable manner and for -any reasdnable purpose:
which .will 'advaice. the interests of the, nativesj' provided it does. not
undertake Ito make. such, a disposition .o them as may eventually

embarrass the Goverlnmient's title .(Opinion May 18, 1923, 49 L. D.
592, at 596).
''.A withdrawal of the character: proposedV would not vest the
natives with. 'any rights. which wOuld be inconsist entwith.the power
of 'Congress to provide for the, ultimiate displosal of the lands. Should
it be deemed in the ]public interest in the future to revoke the.reserva-
tion, the enactment of appropriate legislation to care for tthe interests
of the natives henbereommended.

Should the withdrawAalbe made the area would be subject to
valid rights existing at the date of the Withdrawal and 'nay beiheld
open for purposes of prospecting, locating, developing and Adisposing , 
of the mineral resources under, applicable laws.

Approved: .

JOHN Ii. EDWAXRDS,' . -
Assistant Secretary.

STATE OF NEWluIxO

Decided June 9, 1930

ScCuOOI: LAl!visoNL'-AiCCRETIoN-RIPAnIAN RIGHrS-LAND I4)EARTMENT-

JuxIaDIoTinc-:--PUBLTC LANDS-SURVEY.-

The law of' title by, ac'cretion 'has- no application to I'ands uncoveredby ant
avulsion, resulting, in achange in. the course of-a river and. the Land

Deplartment. retains ' sole j ,urisdiction to -survey unsurveyed .public' lands.09
thus :formed and to dispose of them under approprte laws.I

- Sc1RHOoL LAND-INDEMNITY---S'URvEY., ,
Lands that passed to a State under' its school land grant fipon apprcval of

the: survey thereof, do :not afford valid base for an indemnitynselection
because the' State's title ,has beenjlostithrough litigation in which the
Government took no 'part and by which it wasnot bound.

DEwARDS, AssistMt Se&retaryl:

The. State: 'of New6 Mexico has appealed from' the disiont of the-
:omninissioner of the ,General Land Offi&e1dated November 20,1929',
-which required, the Stat to 'o er other; a-nd 'valid base in support
of its indemnity school-land selections Ces 3972, fr e
' NW1A48VVI514' Sec. 25, T. 2S., R. 8 W., N. M. P. M., New Mexico.

6hTheComission r- found'that lots 5, 6; and 7 of Sec. 2, T. 19 5.,
R. -4 W,Aof which part of lot 5 was offered as base, were not formed
as accretio' to the; adjoining lots 1 and1 2 of said 'seto, b: t that

5 0 \0 . ,'18607-32-voL. 5','Z;03 '' - ; ,0 00; Sm 

:1t13



114: D00:I)ECISIONS. OF THE' DEPARTMENT OF6 THE -INTERIOR [Vol.

byv an 'avulsion the course of thel Rio Grande was changed, -leaving
the .described lands, with 'respect to--the river, in the position shown
upon the'plat.' He, accordingly, held:that the' parties claiming said
lands' as owners of the adjoining lots 1 dand'2 had no.valid" claim
therein,x'exept.in so far as they were- able to show that the patented

: lots as surveyed embraced lands between the 1858 meander linei of
the right bank;'o6f the. river and- the. thread of 'the riveras -it then
existed. He further 1held that as the saiod lots were enot embraced'
-in any withdrawal or 'reservationo'o 6other claim 'at the date of the ;
acceptance of" the plat of 'survey 'on April 14, 921, they oassed' to

&the'-State'as 'of that date under the act ofi*Ju'ne 2,'1910 (36' Stat:.
557), and are not valid base'for'ani-indemnity selection. f;. -

: The State alleges' that' the' (Commissioner erred- in holding- that
lots 5,: 6and 7 -of said$ -Secd' p assed 'to the State under -its school-:
land grant,- and 'further, 0 that it was, error to disfregard the dec-ree of
the district court of Dona Anaa Couity, 'in 1which' the lands' are situ L
:: 0ated, jwherein jit was, held that the title to the lots in'',question is
'vested in the' adjoining; landowners, as accretion' The" Stte con-
, ,;tends ,that :the holding of the 'court is binding- on the parties to the
suit and upon the Land Department.

The Commissioner. has found ias a fact that these lands were not
formed by accretion hut;-uthat -an . .2o66curred resulting in a
change of. the course of the :river and'sets f6orth:at length in the
opinion the 'grounds upon ic''his indg is based. The lands in
questin were 0 surveyeqd as -public lands. A io ,this svey their

'status as. unsurveyed public lands' was,,unchaned'..by avulsion.
Under these facts, th granteesof'e,<theadjoining lots' 1i-and42, claim-
ing.~under the title having its roet in the -patent isstued to BlasRael
'on Noveber 23, 1891, acquired no title in t-he adj oinjin 'insurveyed
lands :now' identified' as lots 5, 6 and 7.' The Land Department.
.clearly had sole jurisdiction in the premises. Bishop 0of Nesgually v.
G..?::0:-ibDbon (9158'1U. S.. 155); :Kni't'v. United iStates Land A~ssoezation: f

'(142'U 5 16f)'; M atid v. a- i4 a (150. U. S. 209.,
The survey of, these lands, in, the field was imade -in July, August,

and September, 1916, -ad the conveyance,,by ,Clapp to. Wilson and
Sanford Qon January 24, 1f2Q, of- lots 1'and 2f "together -withall 'ac-
cr.eticon ttheretodue et h tion of the Rio Grande carried ,no
:t'itle in'lots 5;6 and j7nor did the entering intp: possession by these.
parties under this d'ed adda rs in theepr'enise, whi'icbmay '
be recognized undefrthe p bj 'bla'daw a '' '

Section6 :of the Eiabling Aict fotJune 20, 1 p'' a in par
'as follows: '

IThat in addititon saetssixteenand .thirty-si;:, heretofore, 4granted t the
Territory of NewMexlco, sections two and thirty-two in everyqt wnship in
said proposed State not otherwise appropriated at th~edate of ' et oassae of 
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-his Actate :hereby granted to the said State for, :the support iof commoin
schools;, anti Where sections two, sixteen ,thirty-two, and thirty-six, or any
parts thereof, are mineral, or have been sold, reserved, or otherwise.appropriated:
or reserved by or under ,the authority of any act of Congress, or are wanting
or fractional in quantity, or where settlement thereon with a view to. pre-
emption or homestead, or improvement thereof with a view to desert-land entry
h : asbeen made 'heretofore or 'hereafter, and' before 'the survey thereof in the,
feld, the" prjovfsions' of .Sections -twenty'two Ihundred and& seventy-five: -and.

vtwenty-two 'hundred '1adt seventy-six of the- Revised Statutes' are hereby, made
applicable 0thereto and to the .selection of -lands in lieu 'thereof to -the- same
extent as if sections two and thirty-two, as well as sectjons sixteen and thirty-
wsix, were mentionedtherein.

T -he facts infthis ase eclearly show that-there was- no withdrawal
-or reservation, no settlement urnder the- homestead laws, no improve-
mient of these lainds with ad view to desert entry,--or other &appropria-
tion cogniabilee -under- the,'act or ;the6-pablic landi laws ..prior to sur,
;:veyf in- theV field, and the lands passed to the' State'df New -Mexico:
when the plat of survey was adcepte'April 14,- 1921, under the'pro-
0 i:0: visidnls df the act above quoted. '7 0'''" 0 tS l -a S :-; a -q;u - -a t a ove quo

th' d t es no6 The ttle' to l't -5.having passed td e Statet,'tt 'd ' ood 
-base for an indemnnity selection if it has since been ljost t the State -
by abortive litigation in which the United States took no partf. and
by which it is not, bound. - - -;

The decisionappealed from is therefore

-',.UNITED STATES, GEORGE B. CONWAY, INTERVENER v. GROSSO

-fatj00 $--/.. .0- s; .D ecided June 9, 1930' -' - '

MINING CIM - s CM-LANt D TENT ' fDEo PATINET

In adverse proceedings under section 2325, .Revised Statutes, as amended by
-the act of March 3, 1881, each party is nominally plaintiff and mustshow
his- title,- iand the iapplicanbt for -patent can not go-forward with chis 'ro-

-- ceedings in the Land'DJepartment simpily because -the adverse',claimaint had
- failed to make out-his case, if he also: had failed. ' ' -

MINING CTIATM-ADsE CAIM--LAWU 'DEPAE -EnnmCF--P6aSErSSox-::

The trial of suits under section 2325,' Revised StatuteS, as amended by the
;. act of March 3, 1881, is to aid the :Gdverient in *1detarmi ning whether

.either'party, J and, if so, which.has the exclusivetright to possession arising
: f;from - -a Wvalid 'subsisting- location, and patent 'proceedings :Jin-: the' Land.

--Departaent are ,suspendedto lawait determination'of 'that-'queston.t

;INING CIM- x O D En G1c- ST-R Jupi-
OATA-PBAATIOF. M

-Wher,,e in a st-of adverse proceedings against: a; mining claimna demurrer.is
.- 'l-- ut edandthe actio isdismnssedonu the merits, all factswell aded

0 f00 ' 00'-;;S-, ' 0 t0 ' fi z' fi<00t S f' TS,000 fX .;;y 0ff', ~tt 0 '. ;', i nei'"0 ', -'0 
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are admitted', and, if the facts relevant to the issue as tothe validity of -the

claim weta not determined, the Government is not :estopped from fully in-

;'quiring into and ~determiningtthem. - .

MINING CrM-vansa OLAIM-JUDOMBTAND DEr~intMENT-POSSESSION-

URn'S JUDIJATA.
-A d m a eT gs sS ) '\'? - E' ) flE f'-f' - fr int a C mi n i0'E1 &X 0f S l, VX,: ,, 

A judgmentjinladverse sproceedings against .amining claim simply determines-

the right of ppossession. and does not preclude the;Land. Department'fromr

0ascertaining, thecharacter of the; land and. determining whether the law
bhas een complied withiin good faith.

0i; 0; $ MINOG (LIM-ADVi1BSE GLAI JDGAENT-PABENT-POEIADEEAT0MINING CnMuAnns OAMTDMNP ETPitotE~tLAND DEPART-
MUNT.

An unsuccessful adverse mining claimant may'still by.way of protest call. the-

attention of the Land Department to irregularities in the patent application :

which were not determined by the court in its judgment.

MINING CAIM7-ADVsES G1AIM-MILtSTTro-PTOTEST-4GME-RES. JDI-,

O-: ATALND DEPARTMENT.

A controversy between a :prior millsite:claimant and -a placer claimant is. not

subject to an adverse claim, but of protestv and any, finding of a court in ad-

verse proceedings between such claimants, as to the mineral or nonmineral

charaeter of the land or any fact relevant to that issue is merely advisory

and not binding upon the Land Department.: Helena etc. C&o. v. Daley; (3@

0000;t 0 t0L. D..1-44). ;.0 f,-. ;;-t. f V ;: :u 0 , : :- -f . , 

MINING CLAIM-ABANDONMENT-REJNQUISHMENT-EVIODE E.

To establish abandonment both the intention to abandon- and actual re-:

linquishment must be shown; mere failure to check deterioration in value

that follows from lapse of time of unproductive property is not of itself
conclusive as to abandonment.

MINING CLAiM-MIN=IAL LANDS DE-N5TnIN0s-AB3AINDON M ENT.

-Ore when severed from the land becomes personalty; but tailings from the

mine that, are dumped upon nonmineral land and abandoned become, upon

abandonment, a part of 'the reaity 'so :as to mineralize the land upon which,

they are placed and make it subject to mining location by the first comer.

MINING CL-AIM- MINIMAL LANPs-TAIWNOS.

No rights can:be acquired under theplacer : mining laws to public land, non-

mineral in. its natural .state, that was covered -by. valuable .tailings -placed

: :hthere by another where the owner of the. tailingsa had kept and. preserved

them, from waste and destruction pending such, time as they might be

profitably worked and asold. kitter v. Lynch (123 Fed. 930).

00 ;0 000MINING CMMTALNG-AADONMENT --EflIDENOE.0 ; 0;0 000; 0 0 

-A charge of abandonment of tailings impounded on public land on the ground

that -breakages in . cribbing due to age and- decay of the logs that retained

-them were not repaired,Athat a large amount of the tailings had escaped,

and thatthere, was an absence of any.specific acts-towards-their conserva-

tion for a-long period of time and discontinuance long ago of active mining

operations b& the company that placed iteem 'on the: land,.is refi4tdby

: the facts- that about 75. per cent of the cribbing is still intact, that the

.- tailings had settled' to such an extefnf as to renderi cribbing1 protection no

longer- necessary, that they' had been purchased asIpersqnsl -propy at

i;[Vol_ :
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*a: .a~sheriff's saleand taxes paid thereupdn, that rights in the .laid had beeni..
* , ;:. ..l- invoked by.l the. purchaser under. the millsite law, and that ,he fexpected to

treat them at some. future time.

EDWARDS, Assistant AS ecreta-y- :

This is anappeal by John A. Grosso, admnistrator of 'the eistate
'of AntoneC.i osso, deceasedi, from a decision''of the Commissioner'
f; of the-(General Land Office dated -July 15 , 1929, which affirmed the
ilocaal rgiister in holding for rejection application, Great Falls 062827,
-for patent to the- ird placer, Survey No. 10408 situ e in tinsur+-
' veyed T. 3 5., R. 10 W.,''Mntana Meridian, and within, the B3eaver-
X : head National Forest, and-further declared the claimi void because
made -on nnminer al laWd.

Grosso filed his;` appli ation Jaiuary 19, 1923.' Henry Knippen -
b erg et al. filed' niineral contest Marchl12, and adverse claim March
21, 1923, against the application, aIleging superior rights6't the
greater part of the' land by virtue of prior location and maintenance
; Xu 00 of Everest-2, 3, ;and 4haillsites, and declaring, among other things,
thatdno discovery' had -ben 'iade that'th1e 1and- iwasinct 'valuable
for mineral, but only for the stacks of tailings owned' by contestant

--and impoundded upon the lahd. Adve'rse suit was instisuted 'b 6on-
fest; Aprt: il-n'12, 1923;, in ihe district iicourt for the Fifth Jdicial-
District of Montana.n uemmrriers and mbtions t'o dismisst t' ad e'd ~f9
c laim' fed-in thie- l~l offidce' hb' a'pplicamnt, including among otes,
0 j :0 0 '0 'thef grouniid'that controversies betwe'enmii'llsit'e'and minin claimants
were nfotf' the :subject of adverse proceedings under se'ctions 2325 add
2326 o'f the'- Revised Statutes, were -overrule'd ' by the local officers,
:';a'n'd'withsubhesequent approval by'thIe 4onimissioner'furtherproceed-

ings on the ap'plicattion' were stayed 't await the 6outcome'of' the
: sadvers suit:"' ' ' '

'On January 19, '1924,thie 'Forest Serv~ice lodgd e prtestaainst::
the' appliation, in' sub'staneching (1i) n'o discbveiy' (2)r' nocat'io
m: :; ' -wn~ade beVauseS :of -mineie.'r'~al~ues in the :thilings, ;'the_ jrb'fperty'-fthd
niecla Miningd'Companyadnot:-because o'f mineralvaluesinthe i
land, (3):' dinsufficien' patent e6pe'nditure. Upon the do 'fur:-
ther worik by aippliant on the claimn'Charge1 3 was later>with'rawn.'-

uOn' Jtneo19, 1925,' applicant filed a c dopy of theiidgunient .
.roll 'in the' advherse 'shit, showing 'tiatcthe'.action had bedee n-' di isse
on its merits. It is concedeed. by ail'paarties thiat 'te judg ' i` s
;:'; final. The applictant s'et upthei jdme -a-s 0 fuuthere asatoe h
proseution of thues ontfest 'by plaintifia in the adese suit a 'cdh-
tended that they had 1losttheir right to further questionadpplicadt's
claima,'daid 'tha't'by theP-judgent the Forest Servi'c had lost all
'rigt to contest his pplicAtiqn. By-decision of 'November11i, 1925,:
the: Conmissioner p consideration of certain mattemt dis~losed
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'- :in the judgment roll held the judgmenttnot ies adjudicat-astoX all

matters, connected:with the final proof 'and directed hearing 'of the

protest of the Forest Service and permitted Henry Knippenberg
et al. to intervene in that proceeding;: ' -

On December .23, . 1926; George' B. Conway, filed a protest. against .

the application:, averring' that. he and the .Darby Mining, Company

were the ipresent owners of the tailings deposited .on the' land; that

there was no valuable- deposit's of 'minerals thereon; that the requi-

site:expenditure had not been imade; thatthe 'mining location was

made to. deprive theoowners of their. tailings. Hearing was duly
had before -a United .States Comissioner a-t Butte,. Montana, from

: June .19 to 25, 1928,: Conway in his- own -and the Darby Mining

Company's behalf,, ovr4 protest of .the- applicant, being permitted to

intervene and adduce evidence, so much of it;revelant to the charges

:being adopted by' the Forest Service as Government testimony.. The

appeal is from the decision of the Commissioner in this Government
proceeding. The respective contentions of each party has been pre-

sented in elaborate: briefs .and by oral argu ent before the depart-,

ment.
Applicants present for decision. at the threshold of thel case ques-:

..tions as to the conclusiveness of the judgment of the State court in'

estopping- first, Conway as alleged transferee of the. rightsof .Knip-

penbqrgt et,.alZ. in the millsites and tailings from further contesting

the claim of the applicant, and assefting, a: claimadverse to thea

applicant for the land; second, in precluding the. Government from

permitting Conway to participate, and, ofer: evidence as ,an.inter-;

vener at .the' hearing;, third, in estopping the. Government from:

: tmaking certain determinations'as to the mineralcharacter of the

land, thbe validitv of his claim :and of bother facts p.pertinent, to .the.

issues raised, by thlecharges.. T he.cotentin of 'the'-attorney for

the applicant being to the .effect that there was necessarily involved'

or there must. necessarily be implied in .the decree of the cc6urt dis-

,missing.the.action -on. its merits determinations by the court that the

applicant had a 'valid, possession under the,' mining. law by virtue 4f
his placer location; that the mineral. applicant owned the :tailings;

that they'were real and 'not personalproperty; that'they had been

,' abandloned; by their former' owners:..either, at ,the moment of their

Aeposit on the lands or thereafter, and prior to the location of 'the

Bird claim, and that such findings.or deinations are final and

'conclusive and binding -upon the L and Department, and not Qpen to

- further inquiry., ,. -

In considering this contenition.iit.is -pertinent. to inquire as to what

are, the -essentials, of a judgrmnt that wold so- bind the department,

and determine from-.the judgment renderedlinithis case whether those

essentials appear.
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.It is settled law that in adverse pprcqeedingscontemplated by sec-
-tion 2325, Revised Statutes, as.amee bythe act- of Marh31 881
(21- Stat... 505), each party is practically, plaintiff and actor and must.
show his title,; and before the applicant f patent can have judgment
he must .prote hisclaiim of title to'the-- ground. The. applicant for . -

patent can, not g'o - frward with his -proceedings>;in the -land offiee
-simply because the adcverse claimant had- failedi to: make 'outhis case,
if! he -had also -failed. Brown :.v..- Gurney (201 U. -S.: 184, 191)-;
Perega v. -Dodger (163 U. -S 160, 167-) ;- Cole v. RaipJv.(252 U. S.. 286,
297) Lindley on Mines, -Sec. 763l. -The proceedings are suspended
-in. the land office,'" to await the 'deterinination''by-a court of, competent.
t ijurisdiction of the-question-whether either- partt arid, if .sod-which, -

has the exclusive- right-to6-.the possession arsng -froa.dvasqlidsubsist-

40-0 ing lytocation.2" - [pItalics supplied.. Cole v. Ralph, p. 296. inTonu- - --

0 Vpah Fractiom Mmn. Co. fv.- Douglas '(123 Fed. '936,-941), the court.
said-

It must constantly be remembered that the trial of suits of this character,
under -the' provisions lof the statute, is had. in order -aid -th'e Government,- 

--through itsyproper department, in determining whether the applicant or: the
adverse claimant is'entitled. to a patent. The Government is not strietly speak-
ing, a party to the suit, but it is interested in the proceedings to the -extent

- -of having it not only established by the -courts, under the evidence -at the triali
- -- which of -the parties has the better .or-superior right to: the land-in controversy,

- but alsowwhether there has been full :compliance withthe mining laws, rules land '
regulations;,-and if it' should be found, -upon the proofs, -.thati neither.-of the -
parties to the. proceedings has complied wvith' the laws, it isAthe--duty of 0 the
court to render judgment against both. Jackson v. Roby, 109 U., S. 440,. 442,
::' D* * - It ;will, thus be seen that the government acts upon the pA ofs
establis ied at the trial, and requires that certain facts be found whether: afleed
in the pleadings nor-t.o. - [-Italics supplied.] . - -

- The plaintiff may be nonsuited, but' this wil' not -avail the de-
0 ' 'fendant: unless-he thereupon. proceeds to-establish his rights affirma-
tively and secures a judgment. Kirk v. Meldrusn 65(Colo.): (65P.'
633:) ; 3 Iindley on' Mines, Sec. 763, and 'cases' cited.,'If the 'plaintiff

-~.f0 '- is nonsuited the c6ase`p'roceeds ex parte. fLozar v. Neill (37 M
287, 96 Pac,.-343, 3416).. - -

N- Now in the adverse suit in this case, Knippenberg and his co-
plaintiffs: alleged in their complaint in 6addition to certain matters
of fact in support of their.-claim to the millsites and tailings- thereon
that no discovery had: been made on the BiridA placer of gold ,or' other
minerals; that the land was nonmineral in character:;-that the loca- -
- tion 0was niade0: for: thep 'purpose of obtaining 'nd holg the mill
fi;.-'t--0ttailings there~on lying loose upon the surface of the- ground and that
the tailings were the property of the -plaintiff., Deurrer- to the
complaint was sustaine'd on the -ground of incapacity of oone of the
.plaintifs . to, sue, and that the comlaint did not state a cause of
aViction. Ther geafter' a fsupplaemental and :amended comphint was filed
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by the Hecla Consolidatdi 'Miningg dompany, a com mon law trust.
: Demuirrerto'this amended comnplaint was also6interposed and sus-
tained -on the specific -grounds` (1) 3 that' the plaintifE' was without
capacity to sue, and (2) -that the conpla t' did not state facts suf-

ficient 'to (constitute a cause of action. On motion of defendant the.
action was' 'dismissedl on .the mrits. The amended complaint con-
tained' the':identical statements contained in- the original4asto-. the
lackiof discovery, and noninineral character *of the 'Bird placer, and
as' to.the ownership' of thei tailitgs by plaintiffl. Nowhere 'in the
pleadings did thet defendant set up' affirmatively 'his rights toz the
ground' under 'a placer location Jnor did he in his prayer in the com-

plaint' ask 'for:' a judgmentias' to -its' validity..' Th f acts as to 'hb
possessory right- under- 'ai'valid ' and, suhbsistingiming location nwere
nopt passed on' by the court, and as by 'the -demurrer all facts'well
pieaded are :admitted (49 C."J.' 438,'not'e6 4), if' any findings are' to6be
implied, they are that the land is nonmineral in character, that' no
discovery. was Vmade, and..that the ownership.,of the~tailings. wasdin

the plaintiff s.notswithstanding that they werea adjudged to have- no
-right of pbssession to the land under their alleged millsite claims.

In- Lehinccn v. CStter (198s Pac. 1100), thei Sup'reme Court of Mon'-
b-ia h'eld (sflabis)-. ' '

Where plaintiff, in action 'l purSuanee of "Rev. 'Stat., Sec ..2326,-to determine
an adverse claim'to mining locations, nnecessarily attempts infdthd -complaint
to 'show that- the defendant's 'adverse claims are without foundation, adeimurrer
'admits the'truthof fplaintiff's.allegations inithis bdhalf., :

'Whatever may have been the effect of the jugen 'of dismissal 'I
,on the merits as a bar to the prosecution oifanotthersuit by the ad-
verse claimants or their successors in interest for the same cause of
action, a mattexr with which the department has now no present con-

Mern, it is .Clear' that' ip .issues or facts r~elet tO: the. issues as to
yaidity of a<pplicant's claim, raised in thepresentpoceedings, were

: :: r i dthat suit,0 an +the Goivernment is, not ,etopped to fly

uinquire into and. determine them. The Juidgment. at the most estab-

: ished that the adverse claimants'had no right of-possession Itdid
not establish a validrpossession in theapplcant to the Bird lacert
claim. As to the contettiion that itestops Conw'ay ad hssocates
from ii gaigtheir rigsas lisite claimants again before the de-

p~ar'tmknt, it'tuffiices to s4y tht those rights are nt litigatedi thi's
proceeding. - Aand as 'th contention that it was -i roper to allosy

the vetraesfereespf theadyervrn 
'ment proceedings, the answer cis thants it o intervene t the ' rn-6" s
cessful ~adverse ,claiman may stil b way of protkest hal0the depart-

ment's attention to irvtgularities in the patent .application which

'ere not determined by the court in its judgment._ "ugle8 v'. Ophs-
L D .P396); Ole v. Aubrn''od Mini ? and Millin o
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(29 L.D.A230);, Lindleyioni. Mines, Sec; :765. The interveners have 
the same right as anly.other person to;come ineand. -enterthisprotest
or objection; in other wfords to say ito the officers ;o the Government
that the .applieant has.nnot. complied Vwith the terms .of the statue,
and to insist thatbhere shall be an examiination mndeby such ofiers
to see if the terms in fact have been .compled with.: - pht v. Di.b'is

* (21 Fed. 693);Poe v. aufn19 (44.Mont.. 248,;11:Pac. 785).
Fu~rthermorejeven :ifithe6department~inhould b'ein error s~to the-

* scope and efect of the judgment above, considered, and there was in
fact a judgment -awarding the right of possession to the, applicant,
notwithstanding, it.. still xremains .for the Land Department to pass

upon the, sufliciency'of the proofs, ascertain the character of the land,
and deterine.whether .the conditions of -kthe law have'been comlied

wth in od faith. 
-The j.udgment simpl.determines .the right-of;.possessionand not

the right to a patent. Alie Placer7Ine. (4 L.PD. 314), approved. in -L.

P'erego : D odae, spp a, andC.Zipper .M. Co., v. '-M c..L: .Q.(14
U. S. 220, 234) . T dhe LandDepartment.can vyet declare thel otim no
valid, Upton.Santa Rt4 M C! (89. Pac.- 25i) anditheland no;::.
mineral., Caqmeron v.v Ba._(Ariz.) (168. .Pac.645), >11. S. C. AT. Tite
30, Sec.30, Notes71land12,andcases cited.

Finally,a theweakness of applicant's psitio n urging any conten-.
tiion 'of qr x tased upon he; court's judgment may jee pointed

0out froin ianother poointrft view;.Whe the.Supreme Cor of Mon-.

::-tan;aioootary rule in Ser v. Cbnstans. (3., Mont 369),>
the departnmentjhas repeatedly held, that sections ,2a25and. 2326, Re-
vised I Stutes, relative 6to adverse' claims contemplate :proceedings " t
- -determine only, the rigt of posession between claimants of the saime
unpatented, ineralf la-nds, not-to decide controversies respcting~tJie
character of. .pubIclands, thatj.is, ahetle tey. aremieral; .or;no

J .fff-mineral.-.Ryan yr. GSandte il fJ .Di. C. (.2,9 .L=:. D. 52).See also.:

Harl rader v.Goldstein (31 L. D. L 87, latnde . on. e of SYaTtewe e
(32 L. ).: 211), iow v. KEata* Company (40 TL. D. .534, 538)., Baile',-

; Molson ,old,, Mn Co. q(43 L. 1 . 50,2) --
The rule is supporteb theweight ofautrity jnthe courts, and

in its application the department dhas held that as between -a prior
: ulsite claimant- and a -placer claimant- -the only : question- involv ed.
Would be the character of the land- which -is.pnot .the subject of. an i;0
adverse claim, tbut;.of ;protest. 'Elena .etc. Co.v. Daiey(36L.D..
. :144)..; aindley, on:Mines, .Sec. -724. -Any finding of ithecourt therefore
in such a suit as to the mineralfor nomnineral.chracterof the land
or of any factrelev~an~ttothat issue wvould:.be considered as. advisory
and not binding uon e department.

i:0lS f;00
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TTurning -now.'to:b the evidence,- it, -is" isclosed that the- applicant
sought bi;the testimony ored by him to 'base his discoverypon the

-' :X: ft showings:of gold found'in ithe ground, apart fromthe superincum bent
ta iligs. A -large mrnass of( testimony was -adduced- s to :pannings,
much of it being: perfored'a' few :days before the hearinhg, which,
resulted in the' !recovery' of a ifew colors o: gold' and 'black. sandc.

- t0 0Of; 75 pa'ns--taken ;'b- ~all paties ,about -60; contained no, colors''of:;0
gold- Twelve of the15. pans atakenby-applicant's witnesses from
concentrated&,material in3'; th-e bottom: of ditches showed. one or more
colors. 'The'claimedbprofitable values, intthe black 'sand rested on
surmise and' conjectuie. ' Assay of this sand made at the instdance
of the Government showed 'a value of£ $:1 a: ton 'in Sgold- and uncon-:
t'radicted evidence '--was 'introduced' -that it wouldd take' 8,000 cubic.
yards of miaterial -or 500 cubic: yards of concentrated materiall to
produce a ton iof black sand. Several witnzessesi for - the applicant
admn ,itted that there was not enoughh'0inl what was found to justify'
working,+ but' were6 of the opinion. that the explorations should be:

pursuedto bedrock where' gold in' sufficient quantiti'es to milne would
be found.- The' decided'weight of 'opinion y' he6 mining engineers,

: ,:: supported by better re-soning-:and more o tefacts is that the'lands
'- .are not favorable for the, deposition ofl&g.it' is sufficientlyswn'
that the material' in the'Bird placer -is- glacial Idebris, not 'material

::'-:X0carried';.by -,..erosion and-- ransportartion b-y teani action-which
would favor the sorting.and segregation of free gold in gravel and'
at bedrock &-that the mining above the claim has been' from rock 'in

' .:place principally' for silver -and lead. containing little or no free-
gold. fromi which xvaiuable placer:deposits could originate; that
Trapper Creek,1 'along' which this*'claim is 'located, as no history of
placer mining. or recoveries ofi placer gold! althugh' mining and
prospecting has .been carried on for years in the locality and evidence
of ftplacere diggings exist along its course. The claim has be~enlocated
for nine years and 'no. a~ttenipts; to mine it have been shown';nor to
reach-bedrbock.- Without' meintioning 'otherdetails that:point per-
suasively to the .nonmineral-' chareacter of the' land, 'those above
stated are sufficient to warrant the concurrent findings belo.'

The question' remains to consider wheth'er' conditions shown

fl0; fthe deposit of the tailings mineralized the land and render it suect
- to location under the mining law. Intervener -showed without con-
tradiction' that 'the'H cla Consolidated- Mining', Company between
1t0 :882: and 1889, during their mning and milling operations, 'deposited
' te tailings- on the 'land in controversy 'and upon other land covi'ed-.
- y 'tf 0f00000 :0009the Everest millsite locafions; that the' t ailingswere confined by
cribbing consisting of -several thousand logs,-costing fifty cents to one:

.d f: ~fa;0 fff~yS;000:-f; .i~ T :-t,;f.:t:- V;-f f: 0i: .; .:::t -0 l- ;. f :0SE0 -.:;: .Y.-
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00 ^ dollar each exclusive of; construction 'osts :'that to prevent the escape :
of the.tailings-ore sacks:anddcanvas were placed in the'interstihcs;

b~f 5etXween 0gthe. logs;--that.-thektailings' pilej--about 1200 by00 feet inl
t;1::0ar~eal extent' .a~n~d25 fetighiniiplacas, is: divid~ed fby cross' cribbing 0 0

~into- four bins; tha-tav7ere'assays ofthe tailings discle that ~the -.
contain per ton 8.8 boijies in'silver 2½'per cent lead,ractiois of aif

ounce in copper and -zinc, and gold to the value of 93 eents,; that, these:
mineral valueswre.mknown to the company by frequent assay at the
times of deposit, but that the processes then used did not permit of :0
th eir recoveryj, and itf was' theiri expectation that nietallurgical 
processes -would improve so as to justify'-nilling them 'again. - It is
shown -that the Greod Mining Company obtained a lease; M- 
upo0 the tailings, inft-alledifa -new' coneiitratort and operedonthe 
; -. :.j0tailings until aboutL 1892; butt theene'avr was not a succ~s and thcse~t -. :
tailings were, sold'; as personal property at a sherif 's sale.-in \1894..
The operations of both of these companies cease and the machinery-
was moved away. .Application for patent to allbut Everest Millsite]..
No., 1 was denied. (He --Con d ig.: 'o., '12 L.D.- 275)

L'ater-the;Penobscot Mining Company obtained a: .lease of the mill-
sites. and tailins-and- their superintendeiit looked; aftei' them.. InW

'91918 money was -raised t -buy ~machnery to'further treat ithe tailings
but the man that' haa. theone absconded. -Conway after he had
acquired an Tifiterest in -the tailings Ishipped several car loads -t
Helena. and 'Salt Lake in 1924, ':but the returns were not 'profit!-
able. Conway testified that, about $200 was expended in repairs i
1922 or 1923 to the. cribbing by piropping and shoveling at the weak-
est- places,- and that "he' paid taxes' on these millsites from 1921 to'
1927, inclusiTe, either fofr'th6e Knippenberg'crowd or in his' ownw be-;
half and taxes hadbeen paidthereon theretofore, certain of the tax'
receiptsbeing filied as e&xibis,. His'testimony as's 'to repairs- i:; -
corroborated by one' of, the.. men employed to imake them. CowayW
testified also6 without conbradiction-t.hat he had- warnedI Fabian, one -

:.o£~f the witnesses who" a dmits interest in-. the. Birde placer that he wasi
0;000trespassing and to' keep of 'the premises. He further testifiedd t at
'the purpose'of putting the. sack§,betWeen, the 'timbers was to prevent'
the tailings fromf going to waste, and at the .time' therre- was hope 'of
treating the tailings, but admitted a subsidiary reason was to; -pr
damage to the fartners below tItat would follow from their es to,

the creek.-
-The application ssogt .to Show that' abandonment of the tangs

by the ownerslis ,clearly indicated by, the unrepaired breakages'in
the bb du o the age and decay of the logs that retahined thein

and consequent- wastage of, material so impoundedf and by the. ab-
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,sence of any specific acts Atowards their conservation! in. recent years.
and by facts vshowing'.^discontinuane long ago of ,active' mining
operations by ihe companyIthat.placed them and its 'successors, prior
to .the location of the placer claimn. 'Alarge amount of conficting
testimony Was introduced as to.the--extent of.such wastage. and. break-
age.. Photographs of the conditiono£ the .cribbingwere introducedc
-by plicant -and the Government. .. '

The, applicant, however,, did not refute the opposingi-evidence. that,-
his pictures are largely representations from different angles of the'
samie, and; the- worst break; :and that' about 75 per cent of tle erib-
bing; is. still, intact. Engineers for ,the Government; aid .intervener.
declared their opinions that the tailings had set and. reached such.

an anggle nof1nrepoese as to .render* cribbing teon no longer a;neces-.
sity.' A .niining engineer testifying. for .apptiaicA estimated that 1500.
tons ~of tailings' had escaped... Considering the undisputedAfact that-

there Mwas an stimate tthat 20,000 tons had escaped during the opera-
f- 0:'$S;0 tion iof the AG~reenwvood Mining fCojmpanyJ. on the dump, and that.

5 ,000 tons tremained 'afterA that company>: ceased operations. the
degree: of wiastage, if this were: accepted, is not-such as to -indicate'
an infdiffere oe by, the clainiants .thereof as to what became of 'them.'
T:he ihference sought to'bedrawn that the. tailings were impounded-
only to avoid lawsuits because.. of damages to lstock of farmers ,n:
lower,. landsjthat would be occasioned -by the escape of noxious nmn-.
. :'eral substances is little more than a.suggestion of counsel for appli-.
cant ath, is dispelled by positive testimony to theonar .of 'Conway,

who was 'ins charge of the offi ces.'of the Hecla Mining iCqompany, such
statement being satisfactorily buttressed,.by the ante litem nwtam,
:st:atement of said company. years ago: set forth -in, the : department's.
decision 'above: cited, whereini the coqmpahy. inn speaking. -.CtI the, tail- 
ings on yerest .Millsities Nos. 1 and. A'represented as follows.:.

"That inAtreatinig ores~lin~the c'oncentratorI he-porlon 'of the ore; rich st iii
lead Vis taken 'out..and sent. to the smelter fort reduction. .tha-t lthe 'overflow. or; 
tailings- though'.niot so rich' in lead is,, by no mea.ns valueless,;. thgt 'it earries
tgrains. of tooliglt tot;be reoverby oncrtdi.on, but. rich iu'silver.:
that it has' been the policy 'of clIfnaiit.to 'retain the tailings resulting from
concentration with the expectatin of- erxecting further''machinery' for the
pr fibe -treatment ofthe same. 

N'either will the conte'ntion o' applicant be acctedpt'hat th e levy
of taxes was invalid, or'the sherigf's' sale uniiauthrized, or tat aban-
000 ' ;0 :.donmentcis:: shown -by the 00neglect, to' subsequently seek a patient' fQr 

the mi lsites on proper grounds 'invited 'ini i0he department's
decision.: As the department did not declare the millsites'void, the
sherifs sale does not appear to have been set aside, andthe mineral

- 7 6 ? :
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claimants, ,if, the saw fit, need never apply for patent, provided'e; e0the'e'y.
maitainned- the- cl,aims bythe 'uses the law' requires. Vb :en if it' werie
true as t6`fh'e invalidity f 'tax 'assessr and' herif 's sale su sale
..-and payment of the assessments were. evidence of the recoginition.. 
and~ assertion of ownershipand' domiinion of theproperty, and
'negaive'the inference of abaindoiment.

Gbhceiing ';tha~t'if nthetailgs had been abandoned ate.date of
the location of :the iBrd claim, subsequent acts of i an 

assertion o caim' to them would no~t restore the owner's ihts,'eh' th ' i-
'were . no' sch acts ori failureto act shown in'this reord'up to that

time that satisfied. the rule as to proof of' abandoni'-ent .' t' is' c :ear
lrom the' foregoing that- the tailings were deposi te on ethe claims
'with th itnto of threnndeP :: th.e6 i lltenione o fretaming the possession of thema'nd J+gts

eymilasi eaw we' noemater heihr ,stuccessful
: or. no 6t, secure -in. that .possession.. No rue :of law 'has been
c alled to the,' department's. attention , where mere. failure to check
'deterioration: in vae that follows fromi lapse of t-ie f' ,unpro- -

-ductive property is of'itsdf.conclusive of abadonment, and that
is practicaliy -all hat has been proven. The tailings were dep o sed
-to wait for better days, and from the evidence in the record as to the
improvement" processes of treati'ngcomplex ores, and'testrenuous
:struggle'forpossessiontho-se' day's have -but: recently come.

''To 'establish! abahonment both the ientetion 'to 'abandon an dac-
tuial reiinquishmenit must' beshown. In thopinion of thepart-
iment'neither was hown in s case. NSo' abandonment being -shwn
:bult ton the' contary 'a aear intention to preserve and protect th
iproperty right inm 'the "tai gs, there is -no room Aforthe conclusioft
un0 $; md'r the tauthorities -ciltedd'by appellant that the tailings bdecame'; a

, part of the'realt'so, as'to mineralize the 'public land uponfw hic h they
were placed andmaleiat sulbject to mining location. t-is clear that 
by severance of the ore from the land in which it existed,'for milling '
.and sale it became, personalty (2 B1. C. L. Secs.. 50( and, 52), and that
it 'did not lose that character-by its retention for further':utilization.

In nS e arZdt v. 6Omega;Copper Co. (141 Pac. 847), the-court said-
*ttf * 0 :.The intention with 'which the owner of the property extracted the

o-re from the. ground and the purpose and intention of the. owner iwith which
it was- placed on the dump is controlling in. arriving. at the solution of the

* 'question- of whether the ore after having been. extracted 'and placed in the
4dump was personalty or realty.

W'hile it. 'ay b'ee truieathat-
To, suffer tailings to flow wherebthey may without obstruction toconfine them

';0 ;is' equivent to their abandonnent.' Ifthey lodge on lands ,of -another, they
, are consideredaan accreti'ona'nd' belong to him,' Ifthey accumulate on vacantl
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unappropriated public land, it -has been the custom: in them g regions of the

west to recognize the right of the first corer to appropriate them by proceedings

::: uialogous to the 1ocation .of placer claims. (Lindley ont Mines, :Sec. 426, :'And

cases eld.) - ' ' = ' - -

, it '- i's ,i'anifest that this ndoctne is ot applicable to t facts
in the instant case. In.Ritter v.iLynok (123:Fed. 930).,in holding

that no rights .could be acquired under the placer lmining law- to
.ublicland nonm'ineral in its natutal Sta t- t was co -

public to6one terd a tha wa c vere by val
iunable ings where the owner threof had kept.and preserved t.hem

from wastb and destruction untilg such tiwe as theycouldprofitably

bb wobkedd and sold, it was sai'di-

It must be admitted that, if the tailings had' been suffered by Mr. ILjynch to

'flowwhere they listed, his claim-of ownership' therein would have to' be con-

-sidered s abhndoned;-or if the tailings were, by their own uninterrupted flow,

0' dged upon te land of another, they wduid be considered as an accretion, and

-belo6'to the 'owner of. the land. -If 'they'were aliowed to flow in their natural

course, and accurnulate on vacant and- unappropriated public: land; they- would

become subject. to appropriation by any one who took them- up, -and pursued

tie steps and proceedings analogous to.the -location of,.placer mining claims..

i-Lindlty on Mines (2d. Ed.), Sec. 426, and authorities t cited. But such
-conditions appear in this case.

The. grounds of intalidity are all hestrongtr in the inistant case

wh.ere-not only were the tailings deposited under conditions prti-

caly :the sam'e as the iLynh 0case, but the 'lands were embaced in-an

:a"sserted :millsite location by the claimants of the tailings, the in-

validity of which had not been declared by the rejection of the

application for patent theret (See S Aasla Copper CO. et at, 43.
:. I 251.2 ) As the. evidence shows convincingly that the land in its:

'0, -natural condition iss nonmineral, in character, and ta under the

conditions shown no mineral 'charawe r is imparted to itt 'by.the

deposit of the- tailings, 'the Comissioner's deciis

UNITED STATES, GEORGE B CONWAY, INTERVENER v.GROSSO .t 

Motion ffor rehearing of departmental decisionf ;of ,June :9, 30

(5 I. P.115), denied byil First Assistant Secrbtary Dixon, July -29,

d~i f:'V:;:X::X~f., UNITED STATES, :GEORGE tB. CONWAY, INTERVENER v. 30 550

Petition, for the, exercise of0 supervisory authority in the above-

4 ntitled case (531. ID. -150,2), deniedbSecretary Wilbur, March

16 1931,.
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WITHRAWAtL -OF 0th SHLE- LANDSX-EECiJ VE ORDER OF
A;PRIL- 15,1930

INSTRUCTIONS

-Cicular No. 1.220] -

DEPARTMENT OF TIHE INTERIOR

GENERAL LAND OFFICE,

W'a- ' -Jhington, D. Ca. ne 9, 1930.

REGISTERS, UNITED STATES LAND OFFICES-:

By Executive Order (No. 5327) of April i5,, 1930, made tinr
authi andt ts Usuan tto toh provisio act o0
(36 Stat.A 47), as. aimendAd by' the actof Augst 24, 1912(3St.
497), and subject to' valid existing rights, the deposits of oil s hal:e
and landsI containngsuch depsits ,owned by 'the United St.t s
were temporarily. wthdrawn from-lease or other dispbosal, and re-
-oserved..for. the purposes of investigation, examination, and classifi-
Cation;

In ordertoidnifyf or'administrative'purp ses e§th'known''areas
; :afected by the ordrthe Secretary -has, approe -prepared by

-the Geolo Survey designating ,the lanscotainimgn oil sale oi f
recognized commercial importance, .J~in .- (Colorado, W:oming,.,and
UJtah. . :.Copy6 of the mpp ap. showing the designations is transmintted :
ierewith to the register of. each district in .which desigations have

been made.
The oil shale -deposits; and the lands so. designated,, title to- which is

; in. the United'States, are by the order withdraw ,from lease,.e ntry,
selection, or other, form of disposal, alndtyou wil therefore, ect all

*ap tlicatons for such lands,, except,. aiations for patent under
the mining laws for ietalliferous. mining claims,' >.or applIcations7.
tunder other public lan~aws .which'are based on claims to the lands
initiated 'pri -or to tlhe ,dae of the withdrawal.

Lands not "designatedi onithe map as oil shale, but. which'are in
fact valuable for their oil siale deposits are also withdrawn by said
order. Affirmrati :proof of the nonoil-shale characterdof lands not
designated on the miniaps as oil shale, other than the regular -nonmin-
oral affidavit, -will not be required.

However, if your records show any land not designated on the
map to be in. fact oil.shale in character, you will reject, -any, applieca-

'tion therefor. Any n try, filing,.or seleuction allowed for 'lands which :
are "thereafter, 'andpirto :patqnt, fdund .-to- tb: :.v-aluable for oilt
shale, will beesubject to cancellation by ,appropriate proceedings.

- Approved: C. G. C ,MoomE, Commisoner.
RAY LYM4AN, WILBVR

.Sereary.
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A CCEPTANCE OF PROOFS AND PA NS ON RECLAMATION
ENTRIES IN PROJECTS WITHIN'; IRRIGA-TION DISTRICTS-

PA R A G R AP H 59,: GENERAL IECLAiATION CIRCVLARj

AMENDED~
- INSTRUCTONS

[Circular NoA :2122

; -DEPARSTMENT OF THE INTERIOR,
GENERAL LAND OFFICE,

:0 -;0000--03tt0t-t;fXt; 0;t ;00 000:00-:-0000 000-00- M 0 ashnto4 ' D. Ct;' ii C lt, 1930;. :0 0

REGISTERS, NITF STATES'AND O S':

t0 0 The 'geneal: reclamatipn &ircular of May iS,1 1916 (45 L. D. 385,

'4 00)0:, is' hereby ameded by addingthereto;paragrah 59 (a) as

On a reciamation' project or part> theeof operated and maintained by- an

4'irigatIon district or water:' users' assoeiation not delinquent 1in is obligations

ttdthe Government-in the matter of pd ments the certifications as to cultivation,

relamation and-payments as to lands within its boundariesS may be made by

:the superintendent, of the district or association-under the seal, of. the district

,or association, and when so' made willi be accepted and given- the same- force

,and effect as 'certifications made by- a Government 'project superintendept.

'This provision, however is not ajplicablel to tbe Salt River Valley Water Users'

Association; concerning which special instractions have been iissued.

: '.;Th& 'purpose-of said amendmentif toe authorize th'e 'acceptance: of ;

acertifications -as :to cultivation, reclamation'and pay'ments madeby

superintendents of irrigation districts and .water users' associations:

u -6nder. the circumstances stated.
If for any, reason' certifiation can'not be obtained as- provided in

paragraph' 59- of th i'eeral reclani'ation eircular or in,. the added

-paragraph 59 (a), th6 fiattter should be reported to the General Land

Office,' an furthdr instructiofs willbegiven..-
Tnos. QHAVELL,

I concur,:
ELWOOD MEAD,

C-on1mnssioner, Rs&zuof Reela'wation.

)Xpproved:
JOHIN H. EDWARDS,

Assistant Secretary.

CREATION- OF INDIAN RESERVATIONS

'Opinion, ,T iniV'14,-1980f

IDIDAN LATnDs--INDIANS--'-CoNGRiESS.

C:ongress has the power .to dispose of the property of Indian tribes and to set

aside lands for or 0to increase and' decrease the d'size of reservations, but'
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such power presumably -wi] -be exercised' oiily when ,circunstancesae
: .which justify the- Government in disregarding treaty stipulations in the
interest of the couttry And teIndiansf tiensele. ^

FINNY solicitor: ,- -;

-You: [Secretary of the Inteirii6 hate- reqtuested my opinio rela-
'0 .-: ,tive''to' the Xvali'ditjr of -e ~i'acts' of Ptrsient Li~ncolna"'re'i 0h P;02dP$

d&;t ]lo0sevelt in conne5 tidnlWfththe cXiof' of the Uihtah:Thdian
Resdrvation in Utah and the disposition pf some o; the 1ands i the
reservation. - , . . -

:The Uuintahi Indian Reservation- was created by -Ex~ecutie drr
of October3,1861. -'The recommendation-of the Secrta of the
Interior and the order 'of President' Licoln are as tollows

: I000 0 0 have :the honor h'eewith to submint folr yourons'eration thei ecom-
mendation of the Acting Commissioner' of Indian Affairs that, the. Uintah
Valley, in the' Territoryiof Utah, be^ set apart and reserved for the use and

-ocupancy: of 'Indian Tribes. '- ' ' ' -

'-'In the: absene of an authorized'survey (the-valley and surrounding country 
being asyetmunoccupied by settlements of our. citizens). I respectfully recommend
that you order the entire valley,:of the Uintiah River within Uttah Territory,
':extendin~g on both sides:of said r iverto the crest of, the first range of contigu-
ous-mountains on each side, to be reserved to the United, States and set apart
'as Aan Indian Reservation.

ery :respectfully, your obedient. servant, CALEB B. SMriT, Seret ar.'
The PRESIDENT.

-Exo0uvrvEz O Crn, October 3, 1861..
Let' the reservation be establisied 'as recommended by the Seeaty of 'the

Interior.
A. LImcoLN

The action of President Lincoln in -setting aside this- reservation.
00;0:j ;was-confirmed by an act'of Congress approvedMay 5, 18694(1(3at.- .
63);, section 2 of fthis act provides as follos:

Andbe -,tfuitr-tier-ena2cted,-That-the superintendent of Indin Afais for; the
territory of Utah be, &and heis hereby, aulthorized and required to collectandd
settle allo'or so- many. of the Indians of said territoi as imay te found practica-
ble in the' Uinta-valley, in said territord, iwhich-js hereby set -apart{ for the
permanent settlementIand exclusive occupation of such of the different tribes of
Indians of 'said territory as may be induced 'to inhabit the same. '

The act of' June 18, 1878, (20 Stat. 165), repealed section' Qof the
a' 0 ' b ofAd 'M .5, 864bh didnotdistuir sedtidn ' 2 ' of' the at -i h-
.remainasas permanent0laiw.. 'this appears to settle the validity df the
action of -:President Lincoln -in. setting aside' the reservation and. it
rearains to turn, ur-attention to the actions tak9n byPresidentRqoose-
velt ini. settinog .aside a part. of the UiJntal In IanI Reseyvation and
: ttacthing, it: to the intah Forest- Resee. ,'

18607-3vOL. 53-9 :

40 290
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By act- of AMarch ,190a (33 Stat. 11048,5 100), it' is provided -

That before the opening ofithe Uintah Indian. Reservation thp President is;
.'hereby authorized to set apart and reserve as an addition to the Uintah Forest.
Reserve, subject to the laws, rules, and regulations governing forest:reserves -
aitd -subject ,to the mineral rigts granted by the Act ofCongress of May,
tw:henty-seventh, nineteen. hundred and: two,, such portion of the lands within.
the Uintah Indian Reservation as he considers necessary, and he may also set
apart .and 'reserve any' reservoir 'site'or other lands necessary to conserve and,
:protect the 'water supply for. the Indians or for: general 'agricultural develo 0-

-ment, and may confirm such rights to water thereon as have already accrued:
Prorided,.- That theS proceeds from any- timber on such addition as may with,
safety be.sold prior to une thirtieth, nineteen hundred.and. twenty, shall -
be paid to sai:Indians in accordance with the provisions of the Act opening-
- the reservaton.

Acting on the authority 'granted in the provision just: quoted Presi-. ;
derit'Roosevelt yby' proclamation' made J'une 14, 1905; (34 Stat.- 3l16),
afte'r quoting from the arct ofMarch 3, 1906, proclalmed that certain
lands . in ,the Uintali' Indian Reservation, are hereby' added.to nAd
made a part of the Uintah Forest Reserve, and the boundaries .of. the,
forest reserve were changed raccordingly.'.g The lands included by"
this proclamation' in the' forest reserve comnprised'an area :of 1,010,00.

There can be no' doubt of the authority of President Roosevelt9 to
* issue the proclamation because his, right is.basedupon 'statutory

authority:-- The right of Congress to 'dispose of :the property0of
* Indian tribes, to set aside lands for Indian reservations or to increase

and decrease the size of the, reservations has ' been the subject of de-:
: -cisio~ns Dby theW Supreme Courtr.min numerous cases. In Lone-Wolf v_
Hit clzek ls -(187I.U 5. 5,66), 'the Supreme Court says:

The'power exists to: abrogate the provisiohs of an Indian treaty, though,
presumably such power will be exereised ony .whenl, circum tances arise which,
- : 0 ; t will, not, only justify the. government in disregarding the ,stipulations of the:
treaty, but may demand, in the interest of the country andithe Indias , em
-selves,that it .should- do so.: When, therefo i e : treaties * 'ne into.
between',the6united- States and a-Atribe of Indians- it--was never ddubted that,
the power to abrogate -existed.int .Gongress,7and thatfin a contingency. such
power 'might be -nvailed ;of from, considerationsd of governmental policy 'pan-
ticularly.ifc 'onsistevt with perfect good faith towards theAIndians.

'In the-case of Stephens v. Chroke Ntion (174 IL S. 45,' 8).,
the court says:

I :: :: :* . * :.The lands and moneys- of thesetribes are public lands and. public'-
m.oneys and are not held in individual ownership 'and the assertionc by- any'
'particular' applicant that his inght therein is so vested -'a's 'to pr'eclude inqulry,'
into his status involves contradiction. of terms.~: i ' *

' IsL' interesting to 'note tha t' bytheact 'of Congress 'approvedi
April 4, '1910' -(36 Sat.' 269), the'Secretry -of the Intr'io was au-
thorized Ito purchase in'f connection. with' t' Strawber'r' V" l'

' 00 -0 000 00 dD$ 0. 0 fadS:t 0 -D:00S t :X; t 0 fj .ff04 N --t~,;i S, fsD 90; V, a ~tO, S
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- project, Utah,61,OOQ acres of land 'ati $125 per -adre -with' the pro -
vision that title should pass to the ownets thie lands irrigated from

* the project. This moneyewas paida into 'the -FedralTreasury by
transferfrom the reclamation fund- -for'th benefit of the U-intah 

Approvd
RAYL .Y4MN Wnux,

: GOVERNMENT PROCEEDINGSAGAINST; OIL, SHALECfilS FOR
* DEFAULT~ iI:ASSESSMENT WORK; - ' :

0 00 i- -00'-, I, Junœe 17, 1930

MININXG CLAnDlIF&UT la I-,EAsSkEssu WOK-ADVR.St PROIINGS-G OV-
EN-MENT PROCEEDINGS.

- In 'so ar as challenging,,a d:efault in'-assessment wo required onaL mining
.. claimn i~ concened, th Gove r ntstands. in, the same, positionas an',

adlverseclimant under section 2325, Revised Statutes.,n
M l00: 00 00: 0SIuINI.O . CLAIM-OIL000. SHALE; -LANDS-ASSESSMENT. NY WORET--PATENT-NOTCFS----

oGVERiNMENTM P:ocSE!i-:-s.

-.The' United States; in order to make, a lawful. -challengie. to the 'validity- of an
1,oil shale claim for. failure -to. perform thei annual labor requiredV in- anyh,*

patent proceedings, must, do so at a time when there is an actual-default
anidno' restiniption of work'and 'prior to the ti e the patent prodings,

: including'thepbihlication bf 'notlce,havebeenb bmpleted..:

SehWeai W-lub to the' Cb'n iinhr of the Geai LandO

In the insorftisfo.ruargy28,19 Q, in- the case ofvmin-
,eral entry Denver 04164E9, it Wwaheld that defaut itn performance;
.;,; ;ofiassess mehtt wr oh an Y alh placeer p forg-t.priioddim diately

$i 5 : 9:l sdie ta &ate ap -idcation for ptite Xnt.was filedrendered theclaim
-suk jectq c, fl ge ey" t~leU.nited, States, becaue ,of :sucdejault,

atean tn- prr-t heisuaceatAeny tfmrjp o,- totisier ofpatent. , sT;,1, conclusion-, was
e r iwthea cdjrastof -decisin o'- tthe Supreme O pu,ttheUjtedi tatesthe decision o Ke46c (280-U. 'S.

306). . V. - , ' -

.Thjs gd~ision was tI subject of a, coniference, 'with. the :Publ ;ic
.ha~ds' Coinihittee6of tHhIoti~efe nt 'a, ,ubsquently: -i. ,Ln,:,.5!o~m itee~yo :1, ,s . 9reflntly, and it',was ,.sse at0

agi:- 64d; ate,'~ttfthe' 'deciion wpl: ew receprsirede y.fhe-departnt.:
TIPi-. ;0;th outtminits' deeisibn, .suipra, nstated thata ir initiated Milder'

section 2324, Rsed Statqtes, •oul be mainPtae. P~ er -
: :ance; of anhuhi. assesset - -k, of -t>.yau of9 bylO~o ,the perifoerm-.',£11 t' 46asise& h,' of.lQO; :that after

failure to woassessment work thew.,owner equally Ahaintaed his
claim within the meanig of theleasing; act~ by a resumption of work.'
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' unless.-at least ,sonme. form -of ctthallenge .on ,behalf of the jTnited .
States to the va~lid exiistec of theclaimihas iteened.

The court, clearly. ndicated th.at th challenge must, be made, at a
time` when the claim was -not;-being- maintained.. In the .,case ,under
consideration, application- for patent was filed April: 22, 1929,, and
publication of notice of the patent proceedings was coipleted J ne

- 26, 1929. Patent expenditures to the :value f$5,00-on, each claim are
shown to have been made.' Final. certificate was: issued June 28,
1929. No charges were filed -against this claim as to- default Sin

* assessment work until January: 21, 1930, when it was alleged that the*
assessment work dforuthe yeargndnJly' 128,ihadl notbeen dAone
.and that the workad' notbe-e' si'nceresumed. -

The court clearly indicated in its decision that the Government
was in the same position:as an 'adverse claimant under: section 2325,.
.Revised Statutes, in so far as challenging ia:Adefault -in :assessment
work is concerned. Said section provides-

00 0 000-00'.';; -0 *00 *0;i'D VIf no adverse claim -shallihave been filed with the register and the

. -receiverof the prop rland- office atthe expirationhof the sixty days of publica-

0.tion, it shall, be assued that the applicant is entitled .to a patent, upon -thle

payment to the proper officer of five dollars per acre, and that no adverse claim
exists; and thereafter no objection from third~ parties'to the issuance iof a

:patent shall bei heard, except itA be :shown that- thei applicant has' failed- to

comply with.the terms of this: chapter.I

If no third party could challenge such a claim after the period of
publication, the Goverrnment may not. do so because it- stands in no
-better position under the law and the decision :than do third parties
mentioned :in such section and, therefore, can not challenge the claim
;:: u f X -for default in::assessment: work after publication has been; 6ompleted.
In other words, where, as in ts case, patnt proceedings have IbeenI
:i fintuted and the requisite expenditure -has been :made, the applicant
has' shown- compliance- with'-' : the law in; ma'intaining the claim, no-
: 1 - Jichalleng e can, at this :late date; a be made against' the claimants beca use
of failure-to perform -annual labor. cSuch'hallenge must be. -at',a

time 'when under-the law adverse claiiant's could assert th'eir lights.
I -' It is clear to fy -mnnd that the Inited States, i order to make

a lawful challenge to the validity of an oil shale claim forhfailure to
do the annual assessment work in ay' patent; proceedi, m st do
.' aso: at-a time when-there is an actial dfatandd no resumption of
-work, and piir to thrior tint e heI''patt'e proceedings incudin. the4,
publication1of notice' have been'completed:.' - - - -

.; 00fIn viewt ofthsfindins, the 'instructions of ry 28, 1930,
'to ;:you in this'case are hereby vacated and' a ition of these
claims will follow the views herein expressed.
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TAXATION OF kNEZ PERCE INDIAN ALLO aTWME AS-TEER EXPIRA-
:TION'l OF TRUST PERIOD

Opinion., Junqe 30. £930

N 1 ERCE I>DIA\ LAxnDS-LLOTMENtA oN. -L

: The. piovion in theareate ofJune 9,: 1863,' concluded with the N ez Perce
Indians,foi the allotmen-t of lands in Idaho to ihdividuals of that tribe
W as by the stipulatonss of the later agrdement of August 25, 1894i, super

* ;seded by thie geneal allotment act of'February 8, -187, and the tax exeinp-t -
* tion of the7 allotted lands created by the treaty-was abrogated.

NlEZ PEac INDIkN LANDS ALLOTMENT-PATENT-TAxATiON. -
Upo0n'.the issuance of fee simple patents followingthe expiration of te '25

* year tustjeriod provided for in- the general allotierit act, thdelands' alotted
-. to members of the Nhez Perce Tribe jof-indians§beCome subjed6 totaxain

* - by thei State in the -same,. manner as- propertybelonging- to, other citiiens.
* Gocdy ,v.v Mth (2983 US. -146),; aud -Laimyv. Pa'ugh (176; S-. 431). .

FINN;EY o r., -

Yoh [S ec6tetar~y' o f te Jn6 ri haye requestec mtnp' hion a'to
Retiithe' Iknds's a11ted, tte nmeihber of th- O e&&rho- le- to taxtion-'i+ the Ste upofl tindas injIdah6b becohetutjt tth

is-stahbe of ee' sm atei therefor, foll6w.ing 'expirtaio n -f th'
tAr25-year trust ppreriod 'prdvid for' in the ac undeth ' whc these S
dianis were aiott-ed. t ,' '- - - f
- - The Nez Perce Infdans werie allotted Thd in sertpsa
Y . the provisions of - the -general allotment act of February 8, 1887
(24 -Stat 388 and. or the lands soail a ed te altesrecei ed
patents of the' ort aiid legal' efectprovi ed in sctn 5 of that

~Act w~hich reads-

Thtup~oin t he,approvalof thfe allotments rpiovidedtot inr thisAct by the
Seretary, of the Interior, he shall ,cause patents -to issue therefor in the name

'of the allottees, which patents.shall be of, -the legael6-effect, and-, declare that
*the United $tates does an§ d illholdthe land :thus Iallotted, for'theperiod. of

;twenty,-fijesyiearsIn. tat foi 7the sple use aud. benefit of the Indaito whom
such allotmen-'t shall have-been' made, or, -in case-,of.,is -decease, of, his- 4eirs
according tov thel laws of, the State or Territory where suceh land is located,
; :AhI that'f'the-'6jira'fon of 'said period the IUnite& States will 'obvey the
'same by patent'; te said Indian, or'his' heirat as' a'foisaid, ;- fee; dlschar'ed
-of, %aid trust; and'-free. of -all 'charge, odr-incumbranee .whhatsoever:.oed,$:
-Thatithe Pes t of the t Statessegy in anx ease inhis discretionexten d
the period. t * -* ' - ' ' ' -

The United States, under :theforegoing provision,retained the
legal.4itle,giying the allottee a paper. or writ inaptl termed a
0 ; , pa Itent - St ates f ic 241- F. S. J1, 55), showing that . at a

i;t0 particu~ar.,tim, in ,the future,, unless it wgas ext~ended by-the ,IPresident,0 :
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0' -S ' 0'the- allottee -or.-his heirs,.as the case :mightbe, wndjbe entitled Hto a:

regular patent, conveyipng the fee dAisch-rged op -the trust and free of0

all charge, and incumbrance. The. United States thus retained its.

;00i: ;$0 .-~0 00hold. upon pthe landhfor a- period of 25 'years and as much longer as-

the President in his, discretion -mightdetermine. While the; statute

contains no express provision with respect to taxation'of th'eland
during or after- the expiratIioff of the trust d perio, the intent ''of Con-

gAress inj that regardis plain, Duringthrestricted or'truIst Period,
the, land is. held by. the United States for thea llotteor his .hirs, -as 

a part of the general policy* of dealing with the Indians, and i's being -

administered asia goyernmental, instrumentalWity.,While so held and
administered, no-power restsin the State'to assess and tax the same

unti- ,'eat l'edast t hle fee'iscon e to the Indian; United tates v.
-R c7er It (188: U. S. 432)-. -U lUpon: issuance of the. fee, simple patent

following expiration of -the trxust perIod, however, -the title passes'
from the- United IStatesto the allottee. -,The ju'risdiction and- au-,.

thority theretofore possessed-by the Secretary of the,:Interior by rea-

son of the prior trust and restriction come to an-'end (Larkan- v..

' ' h, 276 U.: . 431) and the allottee becojies, investe'd 01withf full

power of alienation-andas a necies ry incident'thereo, the lans 
come subjctto taxationjin the. same manner, as property belonging

to other citiiens. ,"ou4:' v. Meath - (203 U. 5.146). -

Pre'enit d with the record, how e is 'a brief fild by Serven and

Patten, -attorneys representing, certain of, the, Nez Perce, Idians, a

wherein- it is contendd that an uexemption from taxation attaches o to

.:::- these lands even after epi of-the trust peri d6C4nd: -issuance

-o ffee simple patent. This contention rests mainlyupon the follow- 

ing, provision contained in the 6original-treaty withAhese Idanwes:

conluded June 9, 186(314 Stt.647,649): -. -

' * Until otherwise provided by law, such tracts shall be exempt from

* lev, taxation,or salie, and shall. be alienable in fee, or leased, or otherwise dis-:

posed of, -only to the United States,; or -to persons then: being members ofr the

Nes Perce tribe, and of Indian blood, with the permission of the- President, and,

.under such regulations as theSecretary of--the Interior oir the-ComnAissioner of

Indian Affairs shall prescribe. *: * - -

But, ian examination othe, proyisions ofthe treaty -of 1 and6

subsequent legislation. and agreemerits. with these Indians, coupled-

07: : :with other circumstances -hereafter -referedf to, clearly discloses that

the provision in- quesion,. whatever its effect; might- otherwise have
been, ,never attachedIt the'lands§'allotted to the .members of this

tribe of Indians.- -' - -
Under the treaty of 1863,-by .which the 'Nez Perce Reservation w as

created, the United States agreed to- reserve the land for a hmeand1
-thesole use and' occupancy -of saidtribe.: SO far as-here material,

the treaty provded that immediately after ratification thereof, the



--3J - DECISIONS OF THE DERTMENT -OF, THE INTERIOR 135,

-President ,should cause the, bousndari-e s of' u iiih reservAtion-,t6 btobe +sur- ''
veyed- and established,adfter i.,thele ciultivable laiud shoud be. sui-
- eyed into lots .of .2Q aces each .and ,one',Suh lot- assigned,:to.qeach

mem:ber ofhetribe roverthe ageof .21 ,years,,orthe. head- of a fam-
ilywh.o. desirewdit '-as_.,A, pprinaieit home r.such person,," and set

apart fonrthe perpetualand -exclusiveuse and benefit of himsel]f andi
0.Theirs. Then followed 'te: pro ,v: i ,s'ionr rweproduced,, above with respect,
to the taxability and alienability of the lands assigned. The ,residu
of the land wasito he'held jinco~mno for pasturage .for.the''sle>us ,-
and benefit ;^:of. the Indians,:wih the prhovsion, however, for future

_asignentp( omf r cime .to imm;a sthberisvoil the tribe might
:.me u pon the reservation and. claim the* priyileges, graned by the

f0 :t~reaty:, .- ~yjan amendatory treatyof August 13, 1868,,.tieFeb- -
mary ::r 24, 1869 ;(15Stat._693), provision was made, among others, for
the -removal..of, Indian's.residig ,outside the reservation, lto. alot

ments withi therservation, ,or uponceirtain conditionssuchIn'dians .
might be allowed to- remain on the lands then occupied by them..upon
the Lsamie term an odtions as-those ithintjhe;reservation ,-

E.xamination of the-eeorcs .of. the Indian Offic - howev erdiscloses
that no allotments.weremnade to.hteIndiians under the priovisions of
these jearlier treaties, because the Indians,; being -dissatisfled with the:
small', qaity f and to, ,which each .cwas entistIedh rfed to take

, -.- 0- ;sucrhallotmens. :M,,a~tters. stood-.th~us.when: .the general.allo~tment, *jaet -'-:.
; of .188was pass'ed, .secti.on -1 of, which;provicjed ,that.in all -,ease
-': where, "any jtribeor .baxnd of Indians hasj' been or. shall'hAreafter be
located - upon ny Cre'servation created* for their, use, either b eaty
stipulatiobn.-ortby, vitu of an act of Gongress, or Executive orde set-.
ting apart the'same fiortheir us-e,"the Pr sdewnt.is authorizedwhen- 
,ever in his. opinon'a(ny~ such .reservation ,or,.partithereof is advan-
tageous for:. agricultural, or, grazing .purposes, 'to cause the same to be
-:suirveyand.to allot1. the lands in, sevearlty to, any Indian. located'
theireonf-in the quantities, therei~n:. spiecified'.- Actingupon authority:
of00i -0:: d 0this wst which embrd within. its scope reservations created
eby treatystipulation, such .asthe ez -Per-e,.th.e resident, on, April
13, 1889;. issued, directions for the making of. 'allotments of land.in
severltthey Indians of fthe .Nez:Peiree e Reervation under the pro-

00 00: ";ision.s of fthe' general ,allohtmtact..' 0P~u~rsuaint.,-th: ereto,' a:sche~dule:j0 .3,-of.allotments,' based uponwsoactions 'made by the Indians, was

-aproved, by'.the Secretary o£ the Interior on- March' 19, 1895, and
;trust.-patents therefor duly issued-to. the allottees in, conforMt with
sec~tin;5,of the genietmer'al tMent.ac't- as aforesaid.

In the act of Augusti i, 1894 (28-Stat. 286, 326,32 330), making
appropriations for current and contingent expenses of- theIndian
Dbepartment and fulfilling treaty stipulations with the various Indiau
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.Tribes 'ilVbhe&`'ud an agreenent betwee n the Nez -Perce Tribe"

Indiaiis 'and'1the United St'ate's, 4 fro i' ch' it appe'ars- that in- mAing:

that agreement the parties 'ppioceeded undebf'rauhority-of the act .of

1887. By that' agreement,jthe 'Indias cedd,-e' sold, reliiquisheda and

eonveyed -to -the :United'- States all their. claim, title -andd interest, ii`. :

-and to' certain unallotted lahd witthin the :reservation 'except certai::

specifiedr tracts which they' rtainedi'- -T e' parties- stipulated that

the' 1aids so cededo:sheould'ndt be open' f s'etflemnnit untill"' trst

-pttents" for -te allotted l.is[italics supplied] had;bheen. dly issued: t

ahd' recorded and't`he fispaient miade 'to the Indians. Article 7

stipiflated thiat al' lloitments, made -to theeibers whohave'A died.

since'the'same were 1mad, :or may' diebefore the' -atification' of the

ggreemnt, ';shall be coniirmed "h and. itrust patent issued'i te th e&

of . suh adobttelsi 'esectiveley." ' [Italics 'supplied.] .rAticle 2' pr

S X;0 0.vidid ffor relinquishinents bjy &etai'' allottees, with provision for .the'

i:ssan'ce of:- oa new-pat~entf" of 'the foran lea0l' effet' 'prescribed

b- the' fifth sectio of the act of February8;, 1887: (ITei y-fourth

Statutes three hundred ain :eiglityight;), 14r' the' new a'6llotment

' ; a'nth'at: 'ortion of-the oldallotment irrtneri'ed." "lIt .is' signifi-

l a it'I tto" .onote that h a -t he 'ear' treaties' t cta ied no -provisi fo'r Itheo:

issuahee of tuspatents an' t s ti ionsin 'this lar agree-

anient' 'for the' issnance' fof 'such .patents as 'prov'idde f r the fifth.

'ctio'nA 'Ithe;'l ener'al -allotn'ient" aet; ealy sh'w thatwC it'was; th

t Xindrtanding rof :the' optties. that' the pprovisions -of =thef genera

Afttne act Adontr'olled in" them atter of allotments, and the agr,66L

iubint ca-n therefore, have no 'othelr effect thani tot:confirm the ct'id-ii

df:'the' President" inh 'causing'the :'allot its to made thereunder.
:T h' efeusal of bthe : ai to: t'k'e" allotmcnts 'under thue e'arlier

ftrea'ties `6f:1863'hand48 h b t m f the gen:efiti

kallotmoint'aet' f,1887 enbracingwithin its scbpeir'servations such'as-

the Ne'z Perce, 'created by' treaty sipuaon, and'th e makling :6f
-: alitents thereuer to tn -iawith 'theirconsent 'aslieited 

h:t. onlytby "theh 'selectuions .' i-'yby emfbutby" the6 subse-quen't

agriement iof' I89, mke' it ~ pain that th-e provisions of'bth origindi

':treAtyfi8603r-eiedpbn as' rieatingthe tax 'exemptiomhere 'laimed,
were supersed'ed by- the;provisi'lns-' ofthe 'gcneri .llote act

::::Tlher -rights0 'of the Nez' Perce.' Indians';-thiespect 'to h;lahd'a

fllotted, tob them,- aret ' d etermine'd~by' the:geeral' allotnentact:
of. 4887 anld :as- thai 'act, contains no 'provisionexenipting the'allotted

:la-nds flrom taxation aftei issun'ce of 'feedsimpl' atents upn'exi'

ration of the trust p1eriod,;I am cleaiy'of'the tpinion at sueh:lnd
thereupon-beboine' subjeet to the' txing pbwver of the' State.-'

Firs AstA.3sstqVSecretary.
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-LEASES OF OIL AND GAS IN AND UNDER; R AND OTHER

RIGHTSOF, WAY-ACT OF AY 21 1930

0 t -- ;0 0;t Si; 0 -;; 0 0 .0t0 i RP EGU AIONS - .: ' i 

[Circular No. 12241.

..D~P iE;NT XOF THlE INTERIOR,-
t0 i0 ^. : ;; - 0 0i00:, .. 0ti; 00GEd@NERAL LAND; O(FFICE, 470:

Wa~ingonD.r C., Jl4/,1930.:

REGISTERS, UNITED STATES LAL (:?cES-
:::; -Pursuant; to tihe authority- and direction: of ithe ~actof' Congress

approved May 21, 1930 (46 Stat. -3T3),' entitled "An act -providing
for- thelease of oilan'd goadeposits'. in:' under' rairoada a'nd 'other'

rights 'of way,". the following rules and- regulations for the adminis-
tration of and governing the exercise of- the -discretion and authority,

conferred by the act are -adopted -: i 

1. Leases will be-issued only for rights of vway through the geo-
: l't Iogic str~utre 'known-producing oil or gas-, field

14 .No lease, will :be 'authorized until 'the Secretary .of the Interior has
: determined that develment 'of the right of way is :necessary to:
offset or prevent ra threatened drainage of the oil and gas
::deposits from' .the right" of way 'and'consequent 'loss of royaltyjto
the Government through operations on' adjoining or near-by. lands.

:' ::'Asa ydrai-nage- through 'wells 'on lands 'leased lby the" Unite&d States
at a royalty of not less than -121/2 per ent does not cause loss 'to the.

. overnment,' leases will -'not be issued' for rights of w-ay through' such '
leased lands. ' ' ' "

Any lease will be limited in area to such part or parts of theiright
of way as are affected by drainage or threatened- drainage.

2. No particular' form of application for- lease ill' be required,
nor is'an application necessary-as ,a basis for 6 authorizati of 0a-

lease. ' '

Any application for lease -hereunder must lbe filed, infthe United
States 'landp officeof- 'the district in which the right of way is situ-
ated, by':'the: owner- of the right- of way or by his or its assignee.' If
filed by an' assignee, the applicant should file therewith a duly' 
executed assignment of the ,right' to lease. a

The. application should detail 'the facts as to the ownership of the
"right of way, and of theassignent if the applicatiunis filed by hn
a§ssigne', also as to the' develeme, of oiland ' gasd, 'i ajceto
.: neands.by.4nd, tihe depth, -and location of thewl, the p"roduct,
anud the probability of fdrainage of. the, deposits inte'right;'fway.
gSince rights of .way' are of record- in the General' :'Land Office, 'a
'description- 'by"met6es and'bou'ds'tis ntot'necesary"rrequired, but'
each 'legal -.subdivision throughwhich the portion of the rt of
way 'desired tobeleased extends should be desribed.
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Y ou will -,,assign a, ,,rreii, a nseria number to9the applicati and
promptly tranit the same to thei L ld e with report
: 0and frecommendation based 'upon the. .record and the facts within 
your knowledge.,,

No filing fee will berequired.-
3.D After theSecretary of the Interior has determined that a lease-

of a right :of-way:. r.aray: potion thereof is consistent.-with the' publiG
interest, either.u po. consideration of an application for. lease or on
his own motion, you will be -directed. to~ serve notice onn the owner

or lessee of: the. adj oining lands,:,-as: provided insection of the act
allowing him- 30 days- or. suchd o.hetir.ne as may, be provided in. the.
notice within: .which to submit an offer or bi.d4 o ,the amount or per.

centage of compensatory. royalty suchowner orlessee ,-will agree*-.to
ppayfor .the extraction through. wells, on his or its adjoining land- of-

the oil and gas under and from such right .of. way.'. xNotice- to-the
owner of the ,right ,of. way ,will be given -ait the, same time allowing
him or it opportunity within the same.periodt abid or ofe'r
as to the amount or percentage ,of royalty he,.or it w-ill payiif a lease 
be awarded to the holder ofthe rightofway! --

-When the ti fixed- in-.tlhe dnotice-ehas, expird,,, yo.will trar si :
any- bids or 'offer ecei-ved,-evijdenoe ofservie of nices, andmake

. ST el ClQj , D g .-tve . a l e c . :.3 s e f - .o. 
report. -- ---. ' .. -'-:, .' i--';'.: -' -. - - -

- -Award of leaseto .th e owner-,of the right of w0,0or..of contrat,
for, the. payment of . omlpesatory royalty by ,the oPwnler, o., lessee of:
the: .adjoining laiids, will be to the .:bidder,whose offer .sj deterined
to be to the:best advantage to the United States, co'sidhering t -
amount~of- royalty -to:be.recebiveda0nd the better development of. the
oil and gas. deposits in ght of way under the respective means
of. production' and operation. . - -- - -. - --

- 4. The leasetissued-to the~owner of the right.of. way or assignee of
such owner will be substantially in formas follows: ' :-

- 1,1:, -. ' - -- TI.S~. Land Offic

eial No.-
- -::::. DEARTMENT OF T.HE INTRIOR :

Lease of oin alid gas i.Iaii6 u1u'deif-thie alet Mafy'21, 1-00

Date-Pa-Ies.This indenture!of. lease entered into, in triplicate this,
: .' dayfof - . A. D1 19-, 'byrand betw-een the ̂ United States of America, acting-
in this'b~lialf by.the SIerntary of the Interior,'party o the first part, h'ek inaftei

cr alledtelesor,-and ' -" "df , paioftheseotd partj.-herein 
after called the lessee, under,-i-pursuant, -and subjeetlotN th termns and pro'ision&
of .the'.dct of, Congress,-appproedn a Jy;21, '1930. (46 Stat..3873), entitled -

; at provid ingfor thele heloil and Fas deosits an or under railr4 apd.other00

4,
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right s o 'ay," herduafter referredetoaas the act, which is made a -part hereof
witnesseth: -

SECTION 1. Purpose&.-That the lessor in- considerationu of royalties to -be paid;
and the- ovenants to'be observedc as herein;. set forth, does hereby. grant and
lease'to the'lessee the exclusive"right and privilege to drill for, mine:,.'extract,
iremove, md dispose-'of alli:the oil and gas depositswin or under the -following-0
describi' right of way: situated in the county of , State -of L :, and
nmiore particulafly' described as follows: , together withthe -right to con-i
struct' and maintain theieupon ely works, buildings, plants, waterways;- roads,_-
telegiAph or telephOne lines, -pip lines, -reservoirs, tanks pumping stations, -

or otIei structuresnecessary to the full enjoyment hereof, for a periodof 20
f0 Qye~ars.--L f-? )-; ;,;9- ; Qt - X !i07i

2' 2Ii :ohsider'ation 'of 'the fOregoing, the :lessee 'hereby agrees: :
-i(a) Bbn&-To 'furnish a bond withi;approved eorpprate~surety in the penal
sum of $5,000, conditioned upon -compliance with the terms off the lease.
- (b) Coemlce drilttny.-The lessee- agrees within 30 days from- delivery of

nexecuted ihase to prdceedwith reasonlable diligence to: install:.on -the- leased
ground a standard 'or othet effic driiflg-outfit- and equipment, ..and to com-
mence drilling,; andito bdrill' andproduceonly such- wells as are necessary,.to
offset'dirainage from the' easehiold through wells on adjoining lands unless and'
until authorized in' writing by the' Secretary of the- Interior to drill or produce
additional wells or unless directed by-said Secretary'to drill and-produce wells
in number not gr.eater thanl theunumbet'-of 40-acre tracts or lots crossed by the

- right, of way: -Protded, That, for each month during which loss -of -royalty -

--'ccuts' by' reason of draing' from th'eleasehold through ptoducing -wells--on

Adjoining land's 'or deposits' no't tthdropety-of -the United- States or leased 'by
thbe'United'Stat s'at lesser royaltyY'rates -and until the drainage causing-such : -

loss shall have been' fully' offset-by producing'welIs -on thd leasehold; the lessee
shall pay'aotum- 'estimatedi'to teimburse'the United.:States.for current- loss of -

royalty 'through drainage. -' -: - - - -- -. -

()- ' tflRoty:aly-Th6 'paythibssor 'a' tyalty- of, i' peri cent of- the value of
oil or gas prodaceti frothn the -land leased herelA '(except oil or gas used -for pro-
0 pduction urposes on said lands or unavoidabl- lost),:or, !'on demand .of- the
lessor, '-' per cent of the oil or gas produced -excejt oil or.gas used for pro-
duction purposes on said lands, o'r unavoidably"1ost),0the royalty, when0paid:
in, value, 'to-beA due' and payableaothly Ion !.the 15th of each' month following
the month 'ut which producied,l-to the receiver of public moneys of* the proper -

: landdistrict; 'and when-paid in kind, to be delvered' in-the field where produced
attsuch: timies, and'in-such manner as may be're'quired by'vthe'lessor: Pro ided,
That when the daily average production of any oil well-does-notfexceed 10 bar-
j000 Q 'rets'-per daa-',theO Secrbtiary'may; in~ his discretion, reduce thehe royalty on subse-
queff tproduction. - - - - ' -' - ':; - -. - -

-(:4) ales codtractt-'-To file with 'thX'o S-cretary .of'tthe Interior copies -of all
: ale', D :0tsales' cotr-actsfotr- disosition 'of 'oil'iand- gas, pioduced hereunder, except
forproduction purpose's 'oh'the-slasind-llEased', and-in the event the United States -

shall eiect to take its royaltilesmiin Amouey'insteA-d, of in- eii or gas, not to sell or
otberwise 'dipose 'of the produtsotb's- land lessed,- ecept in accordance 'with
A sales edhtraci or other meth'od -finrt approved'b *the Secrhtary Of-thy InoteriOr;?
: f() Monthly sttement.To' furnish m bttmerts'in detail in t such

JforA as may -be prescribed 'by the 'lessor,'- shing the amount, quality, and
valueof all' oil and; gas produced add:'saved 'during the preceding alerdar e '
month, as the basis for computing the royalty due -the lessor.' -The: leased'prem-
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ises, and all wells, improvemei s, machipery,.and fixtures thereon .or connecteqd

therewith, and all books and accounts of the lessee shall be open at -all times
p for; the inspection, of any duly authorized officer. of the depairtmeipt.

(f) Plats and reports ro 'furnish. ,nnually and at such times as the See-
retarygshall require, in the manner and form.prescribed by the Secretary .f the

Interior, a-. plat fshowing: all, development .work and, improvements on the,

leased lands, and . other relatedjnformation, with, a report. as to all .buildings,

structures, -or other :works placed in or upon saidleased lands, accompanied by
. *: - a report lln detail as to the stockholders, investmen::t, depreciadin, and cost of

operation, together with a statement as to the, amount and grade 9f oil and gas.
produced:'and sold, and the amountreceived therefor,,by,,operation.j hereunder,

(g) Log: of wells.-To keep, a log in, the form. prescribed by the Secretary
of all the wells drilled by..the lessee, showing te strata and character of the

0 0 : groued; passed .through by the drill, which .log, .or copy theref; shall .beq fur-

nished to said.lessor on demand. , . ,

(is) Dilig ce-P revantion of waste-Health and safety of wormen.-To

exercise :reasonable diligene in drilling and operating wells for the; oil and
* D-i : 00gas on the lands covered hereby, while such products .can be securedina payipg. 

quantities, and *the.lessee shall have ,the right,,with-, the approval,-of the.Sc

retary, to shut down the operation- of; any well or wellsthed operation. of which,

has 'become unprofitable, to resume operations wvhen suchs resumption may,

result in profit, and: to abandon any. well or wells that. cease: to produce oil:

and/or gasinpaying quantities; to carry on, all operations hereunder in a good
and workmanlike manner, in accordance. with approved nmethods -and practice,

having due regard for. theprevention oQf.waste of-oil or. gas developed: on the

land, or the :entrance of. water 'through, wells drilled, by the lessee ,to ,the, oil

sands or o6l-bearing strata, to i the destruction or injury ,of. the oil, 1deposits, 
* the preservation and conservation of.-the prnopertyjfor . future productive

operations, and to the: health and safety, of workmenr and -emp loyees; to plug

securely any well before abandoning the same so as to. effectually shut off all

Water from the oil or gas bearing 'strata; to conduct all mining,, drlling, and

related productive operations subject, to. the inspection of. thelessor; to= arry

* out at expense of -the lessee all reasonable iorders and ,requirements, of lessor
relative to prev.ention-of -waste and *.preservation of the property and the

health and safety of, workmen, and ,on failure so to do the lessor shall have
the right to enter on the property to repair damage or prevent; waste 'atlessee's

cost; to. abide by and conform to ,regulations in force at the time the lease
is granted. covering the'matters referred to in-this:,para'graph: Po ed,; That

lessee shall not be held, responsibleg fordelays. or ,casualties oQccasioned.by
causes beyond lessee's control,.. , , , .

x(i) -Taes ansd waes-Freedom of -prhse-To payf when due natl taxes

ilawfullyt assessed and levied under the laws of the State upon imprpvements,
oil, and gas, produced from the lands hereunder, or. other rights,j-property,. or

assets of the lessee; to accord~ a~llworknmen and. employe0escompletefreedom1
of purchase,-:and to pay dliwages due workmenL and employee6 ~at legst twice
each month in the lawful money of the Tnited States. ,

(j) Assignment of.1ease.-Not. to .assign this lease or any interest therein, nor

sublet'any portion of the leased premises, exept with the. consent inwriting of
the Secretary of the -Interior first had and:obtained.'

('I) Deliver premi ,sesw incase of forfture.-To deliver up the premi~es leased,c

withall permanent improve.,pents thereon, in good order and conditiln, in casac
of, foreiture of this lease. -

Smc. S. The lessor expresslyxreserves:
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(a)' -PI'e lines; to eon ve- at reasonable rates.-he right to require the lessee,
his rassignee, or beneficiaryif owner, or operator of, or- owner of a.-cntontrolling
interest in any pipe- line,-or any ioimpany operating the -same which may be
operated accessibleto the oiL derived fromi lands. ;underi such, lease,' to accept
and :onvey at reasonable rates and without discriminating the;oil of the 'Gov-
ernment'or of any &itizen or company,- not'the-owner of* any pipe-line, operating
a leaseor-purehasing- oil 4or gas under theiprovisiqns of this act-, -i
- (' lb) Monopoly aw [dir -pri&;-F~ull power-and authority to carry out and

3 :eiforcd all'the'provisions of section-30 of-the'atof ebruary 25, 1920 (41 Stat.
o 437),toinsure the- sale of the production .of such leased lands to the'United

States and to'ithe public at reasonable prices to preventfionopolynnd:to safe-
g uard the public welfare. -

(a) Helm.-Furs;uant .to section'1.of fthe act of February 25, 1920, the lessorI :
reserves the. right.to take all helium.from any gas produced under thisjlease,
butthe lessee6shall not be required to extract and fsave the helium for the leQsor;
in case the. lessor' elects to take the helium, the lessee shall deliver. all gas
containing same, or portion thereof desired, to the lessor in the manner required
by the lessor, for the extraction of the' helium in such plant or reduction works
for -that 'purpose as :the' lessor may'provide; -vhe'rupon the- residue shall be
returned to the lessee with no substantial delay -in the delivery of gas produced
from' t th well t t purchsethereof;, provided, that the less eeshallotas
a -result of' the operation in -this section prpvided for, uffer a dimiution lb
value of the Igas :from 'which the helPSws 'been-tr-xtracted, oi ioss otherwise,

ffor, which' the lessee is not reasonably compensated, savefor the value of the
helinzixxtracted; the lessorI further reserves the right to erect, mainti 4 and
operate anj and all reduction works 0 andother equipment necessary for the

-:,extraction -of helium on the premises leased.
:s;: -Sac. 4. Surrender andg terminmtioQ o, lease.he lessee may, on consen t of.

the Secretary of the Interior first had and obtaine&din writing, surrender and
::: ~terminate--this lease-upon the ieat9'of -alltretts, royalties; and' other obli-
ga ionst' due'ald payable rto thb -lessor; ad 'upon.-payment of 'all'wages and
.::..inoey-ue 'andL payable to: tworkmeiemployed byl the lessee; and'upon a
satisfactory showing to the Secretary: that. the'vpublic6 interest: will' it 'be
.imaired-; -but 'in no case shall' iuc- termination .be: dffective' until the lalsee

.s'hall *have-mad6' full provislon: for keonservation-and protection 'of the propertyr;
-dupon' 'like -i ednsent had' -and -obtained--the-lessee; may -urreider -any r-regali

5 b:lfvins'of thaieaI iniduded- herein;r_
-:-->it:SEd.'5.'-',T'udi 'bX-bedefids :iXcae oafi ieflt;-If-the -lessee shall fil to-0: '0:$:

-f0't: .comly wit~h ~thd-prbvision~saof ;-th'e.:act ~or miake fidefault' in ithe> performeance o-r 4 0
-ofiservcnce- df 'ay- 'of:t th 'teoi, e-cvenaents, and" stipiilatiorishi-eref, 'or. :of--t- -

i gei:rar 4regudattilngs'romnulgatd.adnd miiforce at-thb -date hereof~,and'dsuch' default
'shall -continue-after -servic-of -written notice--theref -by -the-lessor, thenxr; the
- -ildegs'oicinjr institute' afproricat -J'udicial,'zproceedings-- for 'theforfeiture'-nd :
caiicellati'dfoftthislease in accordance'-with'ttietpr6visions 'of sectiof'3iLbf said
' act;but this provision shall notf 1be) olnstiued-to Prevent'the 'etercise -bysthe
e-' ssor of0any legal br'iquitableeii-ifdy'which'the'lessor'mightotherwise'-have.'

A waiver of any particular cause of forfeiture shall not prevent the cancellation
'an dfor e 'df'this'tease fr, anoty ter'caus&,of-forfeiture, -tor-for- thetsme
cau;S:$'Xse"&cur^rineat -an -o'thtrtiid/fietl7- -'' -'gl~:, '- -t ' : -'- '~ :'- Ht1t ' 000 40000''

S 0.s b Heirs and successors in interest.-It is fdirthe(r'dohv'eiawntedu'atd 'agreead
: t hat" efi -obligatiohereunder 'shall -'extend-t&Ad be binding upon and 4very 

'V~fibfit0heA4of '$shhl~llinre- tb the~ heirsS;6xecutorsY-adniinitrators, -suessors;-or
'5g W ftbh&tresppectt_ atnoro - Y
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SEC. 7.- UnharufuZ :nterest. -- t is also further agreed that -no- Member of or
bDelegate to Congress or lResident' Commissioner, ;4fter -llis, election or, appoint-

'meatfor either before-or a~fter. he has;,qualified, and during his continuance in

office, and. that no officer,i agen, or emiploype ,of the Department .of. .the 'Interior
shall b'e admitted to1 any share or part in this lease .or, derive any benefit that

may arise therefrom, and the provisions ofseention 3741.of, the Revised .Statutes

of the United- States;.and, sections 114,-115N,.and 11 eof the,,Codificationiof the:

-Penal Laws of.the .United States-approvedMarch 4,.1909 (-35,Stat. 1109),, re-

latingto contracts enter into and -form a part -of this lease so;far-as :thesame

mayhbe applicable. -

In itness of:

THE UNITED STAT'S OF' RERI . -

By [.s

Witness:~ ~~W lss~; f. 0d' A t d0t^.:4 =_ _ _ _ _ ':50 - '_,'___l -; '/''' -''" '' .''' A 'X'4 .0 ' _____;;; '' [. s.

- . The;agreement with the owner .oressee. .othe adj;oiring. land

t-o pay' a'compensatory roy for- tihe 'extatio though wells on ory r

'his or -its adjoining land of6t3h 'Ol, an-d'gas in r under 'thright 'of
'- j .0.w.ay. wll~il ei 'sb tjta]Ithe fojlo'ing, form s__;,'0 ,0,,,vi000

U; S. Land Office -

--- ~~Sera No ---

A;tX: t~f. T.. \; R~reemefelbt too'yf c peasatory, royati/y! wde -UsectiO -'3', act;of ,.'a'y 81, 90

(46 s~tat..3)

-' Thin agreement entered into in triplicate this:; ,,,7 .. jday. -f - -- , 1 9-, by

: and between theJ United States, ofmericta,acting, in this behalf by the. Syecr
tary of the Interior, ,party o h-frtprad- ' ,o at
of the second part, witnesseth: ,' ., .-

W-;: 00;0 .hereas .the'party of, the secoAid part is,-the;.onner or lessee of , sec-
tion-,-j township, ,range -,, .. ' 7-- meridianl,inthe State of ,- throqugh
which the right -of wayi.of ,., .- = extends, and didj pursuant-to an d
within the time fixed in the notice dated- :, ,1-, issued under~j section .3

.of the act of Congress approved&May '21, 1i930 (46 . Stat. 373), ;submit to-the- 
-Sectetary of the-Interiori ani offer or bid of ith.euamouit or percentage of -com-
pensatoryroyaltyhe will .agree.to payito ,the.United-States for textraction
-though. wells son. theeabove-described land-of.the-o.il can,-ga, -,ndeand 1 f~ro m

'sa4id right of' way as follows: -s n , ; a nd

W : :hereas said bid or .offer has been accepod iby the, Secretary.of thPeInterior,
;and the right-'to' extract the oil a:nd gas fromiand: under said,.right of way
:- -: awarded- to.theiparty of the second,1 part;i -- '- .- ;,. ' - -

- Now. therefore, ini, consideration of theforegoing, the party of the second
partl'hereby agrees: - - .- -' - .' f ' -

(1) To furnish and-.'maitain- a boad.-with approved, corporate,-surety.-in the
penal sum -of $5,000, conditioned upon complancewith -the. terms. hereof, -said

.bond being submitted .herewith.. - -,. ,-

: -, ,.2)..To pay to-sthe -United 'States a royalty of ---- per entmof .the-mount or.

value--of,' 'ot all oil.anudgas.,producadand ,taken fromi the dsaiddescribed

tracts of land adjoining the said righto.f.-waya payments -to .be.,madtQthe
f-::.e'0-Xa.X:Xf'S:i:i:I ':J,: 0'-X:.S~:0f A:.fD f0Xo:0: X .~f~.0~f.02S0 f; ; X:S
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:r egist;er of thel l district land office montbly before the 15.th, dayof' each month
fpr th. e producqt~ion during, thepreceeding mponth.,and whenrpaidjin ,4ind to be
,delivered in te field wher],pt qdeed.at such 'times as,
may..be, required by thie 'Secretary.of -the neioj. 

(8) o withte Secreta f .the Inteor copies ,ofall sales. ts 
for the disposition of oil and gas produced: fromt said lands exept .for produc-
ion.purpospes thereon. ., -,(4) To funs nnhyttrnnsmdti n ch. form asimr epe
scribed by the Secretaryf t Ii un ty 'nd
yalu Dof,aall Qoiland gas n ice and'saveddurifng thle preen cilrdar 
month, as the basis o n -royalty du h r T
adall welsflnis, ernen tJacn er and fixtures thereonriconnectedthere
with . all books and cpn oh y he
-at al times for th.e ispetioa of.ay Idly' auorized offcer of the artment.

', A'00fn 4d suc_, times as theeretary ofthe Inior
mlay requirze, in ,the, manner and.hfrmi .prescribed by :hiapnshwgal
develt~of pement work aldj improveienents on said landa o s; and Other frela n
tlon- togethe2r wlith ~a statement as o tieamoutmt and-jgrade ofolan 

pyo&I~ed nd-old,7 adthdaon receivpd therefto:
()Tkeep) a log in, th o rescribed by~ thie, Secretary of theItro

-of all wells drille~d on said lands hoigte traaadtetaatro'h
ground passed through by the drill, wich log, or a copy thereof, shall be
furnished to the SecretaryS of the Interior on-'deiaiida.' " "'

T(7) Todrill :s-uc additionaliwells when-and'as, may be' required by the-:
Secretary of the' Interior, and at sudch sites as he may designate, for, the
-purpoe of and to reasonably extract all, oil and gas from and under said right

wof>way, and .to6op4erate all wells ini accordance with approved Vmethods and
practice and so long as commercially productive. -- - -

In witness wheieof.:

6. Bond required -underai p p 2 (a) of the; jeartd ?t the; 0
-contractor-undIerdagreemeni~to pay coemppnsgtory rq shouldbe
-in ' 'su ta-ntiallythe followigform ': -: ' 'I .-

OE Ax lAD OFFlICE
.-. ; .' - ' . ,5 i. - ,

;0ih-J tbi a'---'tot -- 0 &sdj._ '6 lpn a, and E c-n'ty

"!of ',in!thd tate e of ,. as- surety,- are held- an& firmly, bound utthe
United Stas: of tAmerte-in nthe surn of- . dqollars, i-awfu-monter otxhe
U.nited -States, fo the use and benefit te ni Sta nd of anyen

- ,A . ,--- -- -. l '- '
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or patl'ntee of any portion of the land covered by the hereinafter described
'lease heretofore entered or patented with a reservation -of the ol 'and -gas de-
: poSitS to, the Titedteates. to be paid to-the UfnitedStates, for which payment
well and truly to be Inade, we bind ourselves, and each of ius, and each of our
heirs, executors;' administrators, successors, and.assigns,: jointly 1 and-'severally
b- b these pres'ents. - -.

Signed with our'lhands and sealed with our seals this LL-' day'of : , in-
the yeart-of'our Lord onet-hoiisaind nine hundrednd-&a-n--' . -

-The eoxidtion ofthetforegoiagdbligatiou is such that- - - - -

Wheas the said-jraini, by'instrument dated b,'-haseend granted
' t b' exclusiveight5to drillt'fo mine;ita remo',and dispose -.of all-the.

-oil aind gas dsitsi'n -1 ouder 'the-ifolloinig d2scrild'right.-of Way L-,
: i ' d:uer and-'ursnant':td thie':pro VisIons 'of'the 'act 3 abproved -May'21, i930 (46 Stat
t'n: ^i.tl*-nder '' aApustat:Wfe ' ~ o -s- ' f0, ,-. ,o e

Wiere'sastwosatid i tiAJcipallhast: hysuclh ini'striunent enteied o-certain'cove-
-b'ants' ad agreemtenin Sset forth therein under which o pertions -are to 'be
: conduct ed ; -

-'W ,therefor!"if said -principalsball faith fly eonply with all -the provisions -
: of the above-described-leasee then th ab-ove obligatioon is to -be voit anlWoff no ip
effe 'i t, otherwi'se to reainin fuli for and vtie.

-. - 0 STined, 'seal d2 ank delivered in pres-een -of

-. Name and address of witness: ,; 

- Princi~~~pal .

The obligation ,of the bond filed with an agreement to paycom-
pensatory rovalty should read-:

Whereas the said principal, by instrument dated , has entered into an
.agreelent 'with'theb6-eer'tary of- the inerjor: fdr the- p'ayment tojtieaf United;
; :Sthtsesrof & tdoln.tpen ory- royaltyf h -foeriot: throug wells on-his
adjoining land of the oil and gas ja-- nd _d-und ertf rigbt- way deseribed
' therein, pursuant to section 3 of Ithe act of May 21, 1930;

Now, therefore, if -said principal shall faithfully comply with the 'conditions
of said agreement, then t's a -liove olgatlion is' to'be void and of no effect;:

* . otherwisea to remain in full force and virtue-.

7. The royalties to e Ipaid finder a le , or agreemeiit, shall in,
7 no- caa :be0lekss -than that fixed in the so-called sliding-scale leases
-likkr -t `i i-dt" February 25, : 1920, the minimum -being 12½ and
the maximum 331/3 per cent of the amount, og value of the production

of oil and the royalty on gas tht: Afixedi 'thlle standard lease form '-
under skid act, being?-'i21"per cent of t-w :value of the gas where the

,:0 :aver~ag~et producti~on .per day for: the,,ealenIda moionth is less than
-'3,000 000 tcubic feet, and-. 162%, per;,.cent Where- the average dailIi'rlo-,
-duetion is; 3 00,000c cubic -feet or r; and re more thanone-

0-bf -id isreeived;-the royatyi-wll' belib deteminned fixd- iii accotd-
- iifice with the dbceAt'd bt '-d 1 •-

bl:::if.00.;0,00 0: ,; f-0,f 00Q .-00.. , edX .,qif, ke;.& i0- -f; ,
aft:0!.0 c6-..- ;Wif-l - -.-": 46 S :-0.-f :sl:iXt-,j; t:0-.--0 ti. 0fiV X000 00:
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8: Theoperating regulations appro'ved: y the Secrety of the
Inter ':;-0ior to govern the podctiod 'on f oil and gs nt der the $act ~off:

:004: ::February 25,. i920,:.(41 Sta~t.,487)d, in~aso far es.applica~ble,: shall likeL-:
::0:: ;0wise govern: operations Xfor ~the,,product~iotiof oil and gas- under'.this&;

act.
-0 ; 0R ; 0 0 00 iS : 0 ' 0. -:0t0 2 0;0 C. C.: MOORE, Cohnxssiohr U

RAY LYMAN WiLurnx

* (PunncLJ.No. 241-46 Stat. 373)

[H.UR. 815]

An act providing for the lease of oil and gas deposits in or under railroad and other rights

0; 40 X fi *CVe * -k;-*;j, -' ;- *_ of*ay : ,.<..E=..Xr0;;0i 

Be it enacted by the Senate and Ho~use of.Representatives of thef United
States of America in Congress 'asembi d, kThiat whenever the Secretary of the
Interior shall deem it to be consistent with the public interest he is authorized

to lease deposits ofi oil'and gas in Or 1Undr lan d1s dibtaee riiroard r &trh&

rights 'of way -acquied under any ldw of fhe:OUhiied Sttest whtlierfthe e-same

-be:'a 'basea- fee rorniere easemente:n fPried, i~h4at; except as' hreisafter uthor--
ned, eo:ase b e executOd hreuiile eepothe'd mun,-ipa tyorpora- 

: ttion; fr', assodation, or ifidiiual fb3gwhb~ 'h right f way wa<s alcqunld,ido to theA-olafr ueccssor, ass'igde, or6'tansfer'ee of:such'municipality cor,

poration, firm, association, or individual. i 4b rig o ^ '

cpoation. firm,. association, or individual.

'S. 3.' ThatL prior to-thle- assard 'of ahy ieas&Oder decto1of thin actd theee I

-Secretdrk of' the' Ihtdrior shall-iotlit•ythe' lowfrer or lessee offig lands
aLdlow: him a' reaonablea g tiie , t bege ,inthenotice gixen, :With'iW3Vihto

;submit anoer bid .of the -amoun -or percentage.of. compenstortvroy
* that such owner,will. agree to pay for the iextraction through wells on his or its

adjoining land 4KtII& dii ~ ~ h' li 'o-"-*::adjopining- land.-ofthe,oi or gas under and 6from such a djoinig right f way,
anli at thesme' time afford the lilder 6±tad 'talroad or otherght bway a:

J ' like opdtiif'siwthgi'n the1 amb'tim 'toubitjit bid'or offer as to the'aoint,
or-000: .'Orpe~c~ntage~f roalytitwagreetoiayileasefortheextr o of- he.

'-.bli:A' a oid gg ; tits,-lpr the rightiof-wyb-,be aarded, to ith hIdeer-, ofsft'h'
ht of way.,Jn caSeiotcompeting offers by the said partie s n4esi-t14e

ecro0 t ~ hal aaa l b6 i g t ~Sereary sal awr rh ight to extract-the'oiland gas to, the b ideri duly
'qualilied, malnifi 'ti"i o'ffqri hi mos-bt~ advaintageous to the 'Tinitd
-States.i In case but one bid 'ordffer is receieafter notice dulygen he mt0tt
-m 't; .inhis disretionF vA. Wrd the rightto extract the oil and gasjto suhi bidde r il.'

SEC ,4. hat ,rny'egaise's graSdtedtbytie, Sqcetary of-AheqIJtert'. phrrsuan

to this act ma'y, in the discretion of said Secretary, contain a provision giving-
the lessee the right, with the approval of said Secretary, to shut down the.

"o'p o n 'any'e el ' eation'6f whas h becomne nprfitoble,
.;' Tto 'gutme9bperdti'oh&'*Mhhn ' s-re'r'eshiptiniiay rbhult -ii irofit 'uinn& prta

'tabafr'd[6n 'aixirwdll 2ot-Welis thiti'ttedsi.&tdi~prcdhoiI;fnd/6i. gas in 'payitig:.

-,j0.f;jt;tuantit '0'kiiest,'5a.'~',..0'.' a- '<s s 'C f•Cz'b2: 

`&n18607132-vo. 58-

-a an oiyi- '~VSSA.0'S '; d: ': t0 iA00 -V ;X't'l l -.0.fi:-'0?'; 0 'j ' ~A0--0E Si 'i
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.SEa.5. 6 That .theieroyadty-to bo pid..to theS , States- under any, lease to

be issued,~ or a-grqieemet madeprun oti ct hl'b eemnd by the
S ecer0y-of the Intekoi, in no case. to -be leiss t'ihan,2 pe cenitumiiin

' amount or value, f the pi'dudction 'n'ori for more' thai -twnty -yea's:.ProAided, -

That when' the oil-o6r gas 'is'pi;oducd -from land adjacentto- the. rightof way

the; amount or value of the'royalty to be paid, to the United States shall be

'Within; the, discretion. of the Secretary of the Interior: uProIder further, That

when the daily average production of any oil well does not exceed ten barrels

per day said Secretary .may, in his. discretion, reduce the royalty on sub'sequent

'production. ,

SEC. 6. That the Secretary. of the Interior, is authorized and directed to adopt

rules and regulations governing, the exercise of the discretion7 andauthority

* -conferred by this act, which rules and regmIations shall constitute a part of

Any applicationior leas'e hereunder. -- -, . --

* Approved, May 21,, 1930.

RACHEL HARRIS, WIDOW OF CHARLES HARRIS, DECEASED

eceZjuly,_16, 49.30-,

!'h distinction that my be miiadbe in Ilaw ete-sigree and,,tranrees

.and -hQse -who.-succepd, to.the tit. orintereAn, proerty,lupop. and in

;'..:; : :< rconsteggence.of ~he-_demnise 0ofte wner,-i isfLnot, a suffiient. reaspa.f~or: 
,-.,modition ,:f the, .exig ,rleb of the. ideparttient that in, the, prclase

ofa +t amm- ,t _Lnqecessaryy. apersand patent will..be iss ued inthe name

of te purchasegr_ - . -,, , .

6DIXNF t' Fi; :.' A tiita lt & yi
- - November ' 7, 19';9,the I6ie -issiponer- of hGe neral 'L:an Ofce

rul-, WedjR4achel'Harris, n ewde sehi s iis , d ceased,
;to show-.cause iwhy a final certiate isued in- her. na,ef lot ,-5,
' - -b~lok in-the itownsite'ofkHarding IFlorida, should-netbe ame nded
toS' un t 2 'Charleso Harisj 'the origina'l -purchaser. -Resonse to -the

-U1; has:Xt; beeui;}usSen' madenaild it'Willbdjtrated i A is An 'ppeal. -;

12 apapears arir pbib' sq'l& hld 5 , Fe T dY
21924, harlkes Ha,,rruis purchat above, 2 nen iOned

:af$3350. 'Iais after mnaking ipartia pa t on the loio, died,
l-eaving a will'devis aIll of his§ property -tokliis- wfe: Rahel Harris7

: * -wt300th o compete th pai4t iri oj .u iiti, 19, th .egis ter S 
of00 th0 0 :0;f~local l'% ~ffitce issie Sc 'er'lfio:t ru 'ni -"Rachel ,
Ht- -:040f ,arris,.widow,,-of ,Char1ts- ~arisd , de¢.eas',' :0j ,- :' .,; '2 .--,;.i , .,' -r ;

- . -The~rgulations a'p-proved- Ot e ,r 0 -1923; ffor -the-srae .of -tow-
;'..; . os'in-the-,e'-townsite ,f;- -Hard~ing.,' Florida,' pro~vided/:-i'n -part-e as,;0:.; -

N-pthing herein w illp ethe tra1sfer2 fjInter§estsecured:by the prchase
-andthepar~tial, payment of thallt, by eed'butteheaesig eeil acquires noe

-.greater rig~h~t.thantha~t of the oginbal,.urhaser andthe .n entryeand
..patent willissue totheaoriginal. purchaseriwhen all paymentshare made.:,,. -

`10t Hi 0-'- C'thf;f~jmsi as',ff'$0',D0-."'';,0 S '- li[';' - 0
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The Commissioner held that. the certificate. issued. by the register
SwasinX .violationl.of the rule above qotbd, and accordmgly drreq~uired
,appellant toshowcaus'e'. why Aitshu ldnot ,be 'amended, to ,cnformn
thereto. ;'

4'ppellamhtfcontends in sustance and ect tha the. rule g'verning
the rights'of transferees ofton lots- applies .Qnly where there4sa
0 t000 :transfer- or;-assignent- by deed and does not .-apply. where, as in
0 .t.:: AV~his case' u persol succeeds by vill to the mimiterest of the original
purchaser. "'

.Iln the opinion of the departmentin the dit t ha y be made
g ff y-$ ;; in ~laaw 'bettween assignees or transfees Sancdthose who succeed to
the title or an interestin propertyi.upoinand in consequenceiof thede- :
aris'e lX of the owner, aff-orfds no suffic ent reasoni~for-modification of the
: eXIS ting Feg:: -r tons Cfri6rIdertr'e'froi'th'e rle laid down therein
- bverning t iejssuanceoIf paentzstostperpis 6ftotwn lots. ,.

Th qip.riule asia above la id do0wn eojforms to the-rule -governing the
rilghts of transferees of town lots as contained in the. general rejgula-'
tions relating; to tonsites approved April 27, :1'927- (-I(52 L. D `106,

' .Thepurchaser: of a ton ot, which isisold on the instllment pla, may
transfer his equiitable' interest. inE 'the lot,- prior to the .payment ofr the last in-

-stalmnent of th e-purcehasei price, but the' Gverinent will ,not :recognizei anyone -

-but the origeial purchaser¶an&d'will issue, all mecessary 'papeirs. and .als Cthe-
,patent 'ini'his. naime.- By such course, -the GOovernment -is relieved ,of a:ll -un-
necessary~ responsibility, and the -patent, when issued, inurps, t& thejbenefit,oQf

th;\ e, transferee,.j;, 0 ,.:0,..'-. -,' ' ;.;,r .0 . - *~0.'.leJ A ,-0900t;itf 0

. -; ''Formerly patents were issued to transferees,' but based 'on departmental in-
.struc'tfonso'f October '1-'19l 'teiits are now*issued'-only' inW'the namnes of-the
:-original: purchasers, except. where their issuance.. to transferees is" ut.ioiized -

by the'act of July'9, 1914 (38 Stat. 454)-, and instructions thereunder approveda-:.
August 6, 1914. (43 L. D. 361)..'

'In atheInstructiotns of-;Oetober il-, . ietione4: inthe -anv-
' qgoted paragraph zi. is~ta,-i -;0t -'- d '

' :While the purchaser of lots in town sites created:under said act (an act re-
.: 'latingtoNewell Townsite, South ako'ia)'aquires aproperty right that he-
may, prior to. the. completion of his right to 'a patent, transfer by -deed- the'

.- department willnot reiognize' a'ny onebut the original'purchaser and will issue-.
l paper;s -necessary- to the compeion of the: title and'also the patentin hi

naime. 
-The 'plAan 'conte'mplatedily the instructions: submitted for approval would'

require the department tQ 'deterimine iii every instance in whom, the right to a
:-:W- - ',::title -is Svested~tand -to issue the- patent :accordingly.'.A patent issued ian the
name of, te original purcaser will inure-o-thbene tofttans e, who-
-ever he may be,' which 'wilafullymprotect 'agparties' 'underf'thepur-
.chase, and the Government by such course will be relieved;b af'-'1 utmebssar-y.
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In supplementall instructions in- the matter communicated'to the
Commissioner' of the General: Land Office under date of November-
29, 1911, following his recommendation for modification: of 0the orde
the departmentV said- -

That order is of general application to all sales of lots, on installments, in0
town sites made by the Government,'whether the'sale -was made befor& or
after the date fof, its-.issuance, and no sound -reason appears why it should anot-

-be strictly enforced_ in. allI such saales. i.,,It is a .salutaryprovisionr that was de--
signed to protect the Government against the issuance of patents to wron9gful

onrs -and which dosnt in.an- ay imnpair the rights of f~~~5 r
0000:'t00000 ~ ~ ~ t I h'' at bl4'llhally b0 lo .. ',.:0,, 00

complicate te titletht ma ial e acquired to anlo.
ff~ ., : .,. .*-i- - -gf-St 0*;- : t00fiC0:*r ::'*'' 

' .'; '- d'7*;i 0

-iThe United -States .will-. not part- with' the- legal- title to,: any. lot iuntil ;,the-i

purchase, prige has been -fully, paid,: and .it is n nder no legal or. moral ,obliga--

: tion to, determine who is the rightful. owner,-ndelr su, purchase but,- w

mthe purchase-price has been paid, whether by the original purchaser or hi'

transferee, it'will divest ilf of thegal title' byth' -issuanee f a paent

in "the name of- the purchaser, which'-will inUre and est in' the'rightful owner-
in. every case.' -- -

- The department did not in such order, refuse. to -recognize the- transferees

of the right tosuch title. On the acontrary, it statedthat a .purchaser of lots

in said ,town sites acquires a property rightCthat ien may,- prior to the com-

C$ 0pletion'of :his right'to:a pat~enttransfer-by deed, and such tra'nsferee inay

Tperfoall tle acts necessary- to the. completion of the' 'fitle.- But= it-.does f
.not;follow that it is the d 'the United £tates to determineo in whom' the.

* right to the titledis vested avnd 'toissue the patent-in his name.1 Ifhe-is' the
rightfulr'owner, he secures title whenever theipatent is issued in the' name of:

the original owner.- -n - ' v ' ; - - - -- -' 

* - The Commissioners action i'n the instant case was correct and 'is
a:Affirmed.- The final: ertificae will beecor eted to .stand in the naim -
of Charles Harris. -,

0 0 05 00 - ' -' 000 t-- Affl r-m ed 00 4

-SATLE OF ISOLkT1D TCTS OF SURFACE OF COAL -ANlS INk
ALABAX(A- ACT OF [AY 23, 19360 .

fiEPARTMENTOF TE ThINTERIOR,

E-NERALLAND OFFICEj

00 0 XThe; act of 'My~,- 936,(4-ta:87%),eteding the' rovisiohs'0;
-O s~etion 'R 'd ttf0 ; t;;:0;::of<]n 2455. e;Se ,taites,, .ajs -amended t tth.i ceal ~Land,.in

That the provisions of section 2455 of the Revised Statutes ofh!United:

States (U. S. 0., title43, sec. 1171), as amended, be, and- the same are hereby,

L0:Vol.:
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-extended to, the surveyed unreserved, unapprqpriated public lands in the State -
of- Ahlabama which have been reported aacontainig coal deosits and whichwere

tihId from -,homestead entryr unde r the provisiohs of the'Act o ogd
entit "An Act to 'ecluda the publiclands: -in Alabama from t opraio
of the laws relatingto mineral lands,"; approved March 1883, -but th'ere: shall
be -a reservation to th eUnited States of Ithe oal tinall such lands- so sold and

-of the right to prospect for, mmine, and .remove* the same in accordance with.
the provisions -of the Aet of Congrgssapproved.,June 22, 1910,entitled ",An 

Act to provide for agricultural entries on coal'lands," and such lands shall be
subject-to allthe conditions and imitations of saidAct; -

The instructions finCirUilar No. 64 approved April'7, 1928 (52
L. -D.: 340), issued ,under amended section2455, ;Revised. Statutes, ,and
-those. in -Circular of September 8, 1910: (39 L. P. .179), Under the act
of June 22, 1910 (36 Stat., 583), ,shouldbe followed in administering'
-this act in so far as they; are applicable. . Moom., Comm :ssio-ner.

Approved:
Jos. M. DIxoN,

Assistant Secretary.

STATE OFARIZONA ,'.,
:: 0.00 ;" | -7;0 0 t ~- ' De $ c idled JU~a 18, 11980 -- 0 - t- 0: . 0 :;00 

SoHooL LAND-INDEA fN hur-MwnX L D-S - 'AND RUGULA-

The departmental practice and regulations requirigall aentries, selections
and,'other disp6sals of; public lands- to -conform ito the smallest -regular
lega subdivision or lot and to treat, minor. subdivisions,s as indivisible for

* - all administrative purposes may-,bewaived by the. Secretary whenever lhe,
deems it advisable.

s o OHOOL AND -INDEMNIY-MINEAL L AND5-STJRvE-SrREXGAriON -

- The segregation of mineral ad landsby aliquot parts of a sub-
* division ratlier than ~ by a metes and -bounds Lsurvey.simplifies the record,

avoids unnecessary trouble and ?xpense, and"insures that the nonineral
land-will bedisposed of to a-nonmineral claimfant to whiii it'should-right-
fully go.

: DI XON..> ' - ; Firs A' js~t.. . ', ' ; '. Se r tr:) . ! ." .' - -s -s.S .'' ': ; ' 

The State of Arizona, as appeed from decisin of, the Coi-
imissioler of the General Land Oflce, of February 13, 1930, canceling

its indemnity school-landlist Phoenix 058885,astotheE½SElA
;t X0Sec.18-;,fT.V7:N.-k6W G.,GL S.,RMi

Based- upon undisputed evidence adduced from,: mining engineer
of' -the .,General Lnid Ofe at aiheaii.gupon aderse proceedings
h charging that the land was mineral -in character, by decision of De-

cembe 11, 1929,t-he Commissioner held; in et ect, t the mi nefai; e4
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area was not 'confined to a lode 1location invading the tract, but by
xcluding from th 1selectihon 'the SE14 NE'! 4 SEl/4 and NE14 SE'A

NE'!400 : o~f ithe 's~ection,0 th~e. mi neral, lad woul ,be 'exclded and, .no t
segregation of,. the lode location would Lbe neessary...The selectioh
was accordingly allowed, except for the6two last described tracts.

TheStat'eacquiesced in this actiony- takingI no 'appeal' -
In.-the idecision attacked. by the appeal, however the Commi'ssioner

reopened the case 'and canceled the selection in' its entirti basing his
action not ,upon ,any finding that ,he mineralized area was ,of aniy
greater extent'than that 'theretofore ound ut for thefreason ithat
his former decision left' the selection staiding'as to portions of two 
f:orty-acre rtiac'ts, 'this -neig od n'in accordance with cert'ain
quote' views of the departmeit 'xpress in 'U d iStates'v. Cntra 
Pacifc :ailwa4 Com any (49' 1. Oi' 250, ) 303 .

9t :The fdepartmental practice and regulations requiring all entries, se-
lections and othert disposals to conform to. the smallest regular legal.
subdivision of 40 acres or lot and to:treat minoi' subdivisions as-
indivisible, for, all administrative purposes is well" established as a
general rule, and the power of the department to require that in rail-
road indemnity lists, such'minor, legal sbdivisions must be used as-
entireties 'and not in fragments has been-upheld by the courts (SouthP-
e'rn e Pacic Razlroad Company .v. fal,: 25711. U.,S. 460; Work v. Cen.
tTral Pacifc 'RazlwyCompany, 12 Fed. (2d) 834), and the Ipresent
regulations as to such lists, Circular N. 1077 (51'L,. D. 487), as'
amended, by Circular No. 1139. (52 ,LD. 254), provide that "a legal
subdivision of indemnity lands} therefore can ;notbe subdivided but
must be selectd an its -character and 'status determined1as; a whole,
: except 'as pro'vided'in 49 L. D '250, 303' and 50 L. 1. 577, which 'still
remains applicable to indemnity lands"

.:1 The last two cases'cited recognized that there 'w'as an' e'xception whelre'-0
a mining location inivadedd-such -a subdivision and directed the carv-
ing 'out of 'the'' location' by a segregation survey ani'dtthe- approva1 of
the railroad selectio nas to the reinder of th~ tract,'b ut 'in those

two 'cases the t edence showed that the m al ground was all
within the limits f thelocations; In thefirst casenmentioned inthe.
regulations quoted, it was held, thad t "Those smallet'rglar subdivi-
Fsions of' for'acreseach , can.,not bre'afed,' ingcraim' 'of ilnd 'ant..
.,: re'as orin any ot :'p di'i, asparly inine'if a d-'partly 'non-r
'miieral, any more than c6a6the ̀ eas embraced h.inateihted 'fracts "or

in mineral locations or the aroeas'of remaindes' of "a'subdivision: 
de'signate' 'as fisa'tional l-ots' bsiipjementsif suieysb." 9
'The:'rule that such minor 'subdivisions musts beselected-b-'i�tes

'and not in fragments is one, however, adopted' in eid of 'the' con-: 
venien-0 ;t' and -expeitious 'consideratiD.n "f'o hls ts (46 L. P. 279),
venie R:at0025 ff0:0.f:-0ffed -r:. --t.-t,0i-f f0SS':0: . :: 6f p:0 :. -:,: :--: - i 00:t f. t

[Vol.
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and to facilitate the chcingup and tracing of various land t'ransac-w
tion§ and prevent confusion pbic-n a i ntrahtioI for.--
bidding the splttin g up .of the itsdefd into little, pieces. (49 L 
D. 250, 252), and may be 'waived by the Secretary whenever lie deems&
-that course ad visable (26 ;I;D."-621;28146), ID 279; 281). Instances:
are cited in t brief :of appellant Whr it lias been disreg`ardedi.-:,
wh0 f6_ere no pubIc interst t would b ejd au Where its en-

0 : . foreenwu~ld iresult,.in .hardships- toJ~nd: ,claiman~ts; such: ast alqlowe,!rt;
ing .partition of. 40-acre tracts inl 6dispute byagreement :between' rival
settlers or between'- an, agricultural a min-eral 'claima.'

: 'If thedecision coplained of 'is all'wed 'to stand,30 acres'in each
.40-acre 'tract;though'nonmineral culd not be appropriated under ti6-
nonmineral land laws. eiither. could' a o be located 'o;e' * 
both4 the. mineral 'and nonmineral portions so -as to exhaust. th areaof
the nofmineraI land., -If mineral in placqr-formation should exist, the
location wu be invalid,, as to anyte 'n in l,
Ani0cnSntn 0 Refining. Conie~gXp any ..@,9 L. -D.-:-290),; entrci
Pacifi- 'aY COmpanyv..k un52 Li Th 5'3). It thus wou:
result that asituationwouId be created where part of the area would
inot be subjeci to, dispo sitiou .either under,,t-e , in al or no"inerai

land law's.' `4 tA asbiiionf,,,segregation by.,al iqo sub isoiO rather
t0:. than :by' metes. aboun, ds SS;'ryy,doe, ,,not .'emplica~te bt shpl;s

the record and avoids unncessarv trouble and-expese, and msures.
. tha the noiimineralf lwid,' ill Pbh6osed o6f to a' n 0 mineral claim-

aint to Who; A Ashould rihtfully. g crd ly" ft ,idirectd
that-actionw be taken i.accordance, with the. decision. of December:

( t1;-19.29,5'ura.T Thetdecision. 'challenge& by the appea is.

DESERT-LAN) .ENTRIES WITHIN jABANDONED lARERLAMATIORO N
- :-PROJECTSA4CT' OF JiUNE 6, 1930-GENERAL RECLAMATION

CIRCULAR NDED-

INsTRUCTIONs`~

[Cirellare No 1229] r

;)~ ~ ~ ~ ~ ~~EPRMN OF' '-i ; -j i--S-,:<[)EAT Oi ll.[3TlEB1TEIOR,; -0; j

G ENERAL LAND OrrcR -
t o r-o0ki;al -:, TV::-q m. :.. Washington, D.7C, Ju 3, 1930.

REG~TII5 'NITED, STATES . ibO]ri~s
-. ciX h1 o n 1 ( Stk ) 'ameu ds e pAs6 t1 o
-: ~t;:-section-ii, of t,;he ~act.-o1,.J;u~ne.27T, 190:6 (34 Stiait. 51i9, 5620),. so as to, read.
as :-follows:: '. ' ^ .:

Provided, That if after investigation the irrigation project has been or may
be abandoned by theliGovernment, time for compliance with the desert-land law-
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iby. any suchentrymnan-shall begin to run.from.the date of notice, of such aban-
donment of the proJect and the restorationlto the public domain of the lands
iwithdrawn in, conntion thereith, and credit shall be'allowed for all xpend l-
tures and imrdvements thereetofore 'mndeon any such desert-land entry of 
C;which' proof has been or,'may be filed; but if the.reelamation :projeet is carried
tocompletion so as to make available a water supply for te land embraced in!
any such, desert-land entry, the entryman shall thereupon comply with all the,

prpovisions oof the aforesaid fact of June 17,. 1902, and shall -relinquish withinq a
:eksonhble time after notice as the' Secretary miay prescribe a.ndnot less than
two years alf land embraced withinhi.s desert-land entry-in excess of one fatm
unit, as determined; by-the Secetary of the Interior,, and as to such. retained
farm' unit he -shall be entitled to inake final proof, and obtain patent upon.cor-
:pliance with the regulations of wsaid Secretary applicable to the'remainder of the
' irrigable: land:, of ,t,he project and with the terms ~of payment prescribed 'in said
actt.of June.17, 1902, and niot-otherwise. :' But not hing herein ,eontaindd shall be
,eld to require a desert-land entrym ani Who owns a watei 'right and, reclaims

:,:the landembraced :in his entry, to accept the conditions of said' reclamation .act.

ATheeAfect of'the' act is to require6 a reduction of area of the6desett
land entry in case it is to 6be perfected'under the project, to a faint

nit iinistead of 160 acres as originally provided and to altow the entryz
:tan';a ' a minimum-period of 2 years within 'whchtmk sh0
r:eduction.
i--- Pursuant to the provisionsbof said act, paragraphs 123,424, and

128of the'Geineral Reclamation dirculat, approvedi Ma 1, 1916
E0X(45 L. ID. 385), 'are heiinbyi aOnded to:: rea as Ifollws:

123..If after investigation the-irrigation projec, t has beenor may be aban- -;
'doned by the Goernment, thetime for compliance with the'law fby the, entry-
man shall begin to 'ma:from the 'date cit notice of such abandonment of the
'project and of th' re'storation -to the p'ublic domain of the lands whichhad :
been withdrawn in connection with the project. If, however, the reclamationu
-project is, carried to completion by the Government and a water supply has
been made . available for the land: embraced In such desert-land entry, the
*entryman must, if he depends on the Government's project for his water supply,
'comply iwith all provisions of theirelamateion law,;and-mustunder the- Act of
J uhe ¢, 1930 (46.Stant.-t 502),~;reiinquishcitor assign in not. less than two-''-years

:sfter notice all the land embraced in his entry in- excess 'of one farm unit, and
upon making final proof and complying with :-the regulations of the. depart-
'ment applicable to the remainder-of the irrigable land of the project and with
the terms of payment prescribed in the reclamation law,' he shall be entitled
to patent as to such retained:farm:.unit-, and final water-right certificate con- 
taining lien as provided for by the act of August 9, 1912, act :of August 26,
1912, and the' act of, Februaryi15, 1917-;' or to'patent without a lien if provision
-therefor. shall have been made- as provided for, by the act of May 15,:1922
'Z(42Stat. 541).. -

124. iUnder the act of July 24, 1912 (§T Stat.;200), desert-land entries covao-U
ing landsa withink the exterior limits .f .a Government: reclamation, project .mays
.b'e assigue'd in i~hole' oiinprt, aven''though vtater-right application'has Ibeen':
filed' for -the:-land in conneetoion with: the Governiment reclamatiob project,' or
application: for an: ex}tension:of time: in which tof submit :proof on Althe Pentry
has been submitted, under the act: of r Je 27, 1906 (34 Stat. 519), as amended

DT d-' '- '-s*' 'g: -'r,:I n u'-' d. .' 'f '"AtEWi~- - l .Xt 
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by-0; 0 thie- act .'f June '6,0 1930; '8eureQ'eliring 'redluction' of. the tarea 0of':the entry : '0
to one farm unit.- ' -4

-128 Deseert-lan entrymen within exterior boundaries;of&f ,reclamation proj--
ect who expect to secure water from the Gov'ernment'must relinquish or assign
all,of the lands embraced in their entries, in excess of one farm uinit in not less-
than two years 'after notice.through'the5boal land b'cie, must'in it i relih ne
half of the irrigable 'area eoverecdly .their water'.right in the 'same manner, as
private oivoners' of land irrigated under'a replamation projbct. and also tcomply
with the rigu~iations *of the department applicable tothe .remainder Tof-0.te'

irrigahle land 'of the6project.

C. C. MOORrS ComM-z8.sioner.
Iconcur:

P. W.D~ DNT,
Actin Co fnimwsion, Bur:eizdu b R.d anito'n. :

Approved:
Jos. M. D~xoN,

CUSTER NATIONA1 FOREST EXCLUDED FROM OERA.TIN I OFbp
WX00-D .0AX0FOREST HOMESTEADA LA -AT OF: JUE 13, -1930 -r ; -;

0 Ed 00 )0 ;1400 ;- S0::;-.'I:NTRUCTONS 'F n ' "X] }-- 0 ;f00E.~~~~~~~3 .
.~~~~~~~

DEPARTMENT OF THE INTERIOXl, .
GENERAL, LIND QFFICE,

:REGISTERS, UNITED STATES LAND OFFICES, . 4

BILLINGS, MONTANA, ANp PI2E , : rR- 8S: P
The. a.ct, of, GonOjgress 'r J , .0 (4Q, W 583),

That' Ar"'and ifter'the pssage of'this Act'n `application'smay beaeeptet

by thS6- e -` 4f, ridultuiebfdr the 6i c siff 'dti5onan'd lis-ting of anyihiid
in the Custer National Forest for homestead entry-inder;1h'ovisions of th&e
; Ct' of June 11,r 1906 .(T hirty-fourth Statutes, p, age 233' ; Th4ited' tates ,Code,
0 0 title.6,1,sjection1l i506;), jnor, shall 'any, lands be so,`,classiled, foi ,etry uuder, the'
p'rovision$ 'of the 'iacet -of (s i, ' ( lrtsv enth'Stutes, pa3s 269-
T?- :87): PW6 ed,"bwever,' Th'he 'Sec~r'e~y 'o'6f':Agric~iitay',hin hisi his-'

'eretion, 'listVlinited tracts iwhenj in/his opinio such action 'W'illb'e in the:.publi&d 
' interest and will, not be injurious to othbr, sdttlers or ,users' of 'the .. ational
forest. 0,¾ s, , ''i'C ;' "-U' I' .. ' 2-

Wh:le ::no:.miore.:applications for: classifiecations and.listihgi of Custer-
National Forest lands Imay be accpted by the Secretary. -ofA . grl- 
c: lthre;;-the. proiovio off' the .t of".June ,13;930, vests in'that offier
;d~isdretioriarfy.authorfty to 'list limited 'tradts .in'thatforest when:in.
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his opinion such'action will be in;the public ~interes~tan~d will not be.
injurious to other settlers or users of the, national. forest -' -

Should the Secretary of Agriculture list. lands under this act as
suitable' for 'entry uder the oestead laws the list will be filed&by

h #ithA e0_:cmth r ary of- ,theInteriori. who will then decla'ithe
-listed lands subjet- to entry. In so far aa. they are not inconsistent
S A~u'070000.00 f;:0d'' 0 with :-this: act- the instructions in Circular No. 263;, approved M 2,:,
1922: (49 L. D.'9)3,-will be Sfllowed in ithe restorationiof-'such lands-,
to homestead entry.

C. C.: Moo", Conmssioner.
Approved: 

Jos. M. ~o, Sceay
FirstAsiat

STAUS . OF. FLATHEAD~: PINDIAN SURPLUS L

Opin0on AUgi4st 5, 1980

IMiAN LANDS-L AND GAs LAtiNDS--FtrPaIaLANDs. --0;

: : T~~he unentered surplus lands within the Flathead Indian Reservation, Mon-
tana, which have .been -opened- to eutry andi sale, are not public lands or ;.

* lands owned by the United -States within the purview iof tbe leasing act

, of February 25, 1920, anduare not, therefore, subject to the operation of

that act. Peter Frederlcksenv (48 L. D. 440).: :

viNNEY, o1 tT
You [Secretary of Interiio] have referred to me for an: opinion

a -question sbmittd by tshe Com ,missioner of Indian Affairs as

follows: '

Are the. unentered surplus' lands" *tbin' the; flhead1 Indiant Reservation,i

Montana, which have-been opened to' entry and 'sale, subject to the terms of

:,the general leasing act of February 25,1,920 (41:Stat.437); 'and, i so, are not

the Indians entitled to the entire proceeds .received fromsuch leases, in:view

:of the opinion: of, the Supreme, Court in the case- of Asih (Iompaav v.

.*: 0'f ;-07 Uated Sta-tes .(252 ;U. jS. :159) ? ; ' -. : ,- -- : - ,5, - , , 0 f4

'The -Flathead'Indiaan Reservation was established by the treaty of
Ju' . - D ily : ,16, 8~5(12, 'Stat.9); adbyhe: ectofAil 23, 1904 (33 Stat.
'30o2).'ATheSecreary :th~e'nt~ehriortwas direccted to cause all ofthe:
reservation to. be surveyed,. to. .make allotments, to lassify and
0 appraise the lands remaining aifier allotments,: and :to dispose of
-such remaining lands undIr the general provisions of the homestead,
mineral, and town-site laws of the -United States,with- certain
-exceptions.,

T:0 n- ~section 9 ofsaid act it is provided that the lands'; shall be
: 'opened .to' settlement and entiy by proclamation 'of the President.
In section 14 it is provided that the proceeds received from the sale 
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of said lands shall :be texpcded frthe benefit of or.. paid to -the
Indi'ans. Section 16 reads as folows,:'

: That.nothing,'in-this .Act contained .shaIlF in-'any-ma'anner liind the United
States to purchase. any portion, oif the land herein' described, exqept ,sections
sixteen and- thirty-six, or."the. equivalent, in each township, and. thereserved
tracts- mentioned in isection 12, or to dispose'of 'said landlexcept as provfded
herein, or to guarantee to find purchasers for said lands or any portionithereof,

40' it being tlie' intentiofi of this Act'that; the 'Uniited' Sta'tes.-shall''act' as :trustee$'f0-0
for -said ,ndians to 'ose of said lands and -to epnd a pay over' the
,proeeds.'received trom nthe sale thereof only as.received.

'The-unallotted lands- wee'rope'ned 'to' entryy y 'proc ton 'of
the Presideit dated May 22, 1909 (36 t. 2494).

It is clear' that the laiids: involve-d arenot public 1ands or lands
' owned by the United States wthin the meaning-of the leasing act of
February 25, --1920,7 ."m in:,addiion to 'the-:ited case: of AshA
Sheep -CMpa~" v.- Uited A Stt,' atteniion is invited to the ase-of0
Pet, - Fher' Frede sn (48 L. X -440). f ' '

Section 35 of the leasing act provde s for the disposition of 'all
proceeds'- from laids- 1le'ased un said act. These provisions are
utterly in sistent with the provisins .of section 14 of the 'act of'
April2,94 pa.

The unentered surlus ladw ithin' the"Fadthead Indian R eserva-
: :'-' :tion, Montana, -hichhave been h to entryand sale,: 'aieot
subject to the terms of the general leasing'cof bruary 25,'1920.

Approved:'
Jos. M. DIXO N -

"F'ist AssistatSceay

PRODUCERS AND REFINERS CORPORAIONb ADMMOUNTAIN FUEL
SUPPLYACOMPANY

In~triw~on~sAug ges~t: 6, lOS

OI AND~ G4AS LANDs-Luk~ss--AgsidiGN~t.
Authority does not exsmt under the general leasing ,act- for recognizing oil in--

terests separate and apart firom :gas interests in' the sameland,l and the de-
partment can not approve an assignment Vwhih recognizes, in the same
iland, oil'interests in one party" and gas. rights in another.

Oi GAND AS G LA s- ssT F-x- : .

The leasing act does not prohibit lessees from agreeing'4etween themelves
that one shall vdevlop and produce gas and that the other shall have all
rights tof the ,oil, if the provisions of 'the act, and theregulations issuedare ~ ~~poifins, 61t e athusn traserredg ad hld
thereunder arenot violated, butinterestsar
.each lessee will be charge ablefor the.total acreage iavolved.
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A 0 ;000; 0Scting &ceta fry Dliwn 'to. M~e' Comimissiner b/ ;-the G ene'rat la cr
Office:.~ ~~~~01 -q h ~ qa

On June 11, 1930,,.you:-submitted, throughtheA Geological Survey,
Nwith reconnmeuidatioii for'the issuance-of lease, oil and gas prospect-

ing permit, Salt Lake' City 045051, of the Producers and Refiners
iCorporation.'

The application for lease ,is made b th Producersn R:finers
Corporation and the Mountain Fuel Supply .ornpany. Thereiss in
the record an n"Assigment. and Agre nt,' dated December -31.

1-928,whereby the ,Producers and:,Refiners Corp~oraljon traiinsfers, as-
signs, andc conveys; to -the .Mountain Fuel Supply Company all its
right, title, and interest in and tothe natural gas in and that may be
produced from the, permitlands,2 and. thre Producers: and Refiners
0 Corporation reserves to itselfall right, title, and interest in and.te
oil that there is in and at -may be, produced'. from, ..

You state that tihedinstrument cea'nassign~nent and agreement0
jnstead.of being .an assignment, As in, the iature of a-vwrkiifg agree-

n :ent by, which one is to havete.'r-igt to drill'for and produce, oil
-and the other the right.:to drillfor an dproduce. gas, "aA.deach is tc-
have the use of the surface equally for such-epuorpose."m.You recom-

mend that leases be granted to, tho e drodlucersandRiners,,pora-

tion ai d asue that each company is ,to bchargeqditWbi0 per cent
of the acreage,, which, is slightlytededd:some,, small, oya.ty
interests. .

Thet Director of the: Geological Survey has,,declined to 'oncur'
fin vour recommendations. In a memorandum dated July 124 1930

he states- .

y:-If the assignment and agreement-'f'Dlember 31, 192S,9is in fact merely a-
working _agreemrent ias stated in thedlCommissioner'settarthe survey hasno
further objectioji t6 th e issuc bt leaseds appli'edfor.''

If, on the other hand, the said in~strument is tp be considered as an assign-
: ment of the gas rights in the permit, or leases to be issued, with an option ink
each party to surrender or- assign its interests, the -Survey questions whether'0
the rights of the Government will be properly, protected under issuance of the:
leases as prepared.: While the Survey dind no 6l6jetion -to a i"s'see' selling
gas 'to one patry and oil to' 'nofher,"the-s'epaihatin ?of l iseholdilintetestsin the.

Aoiland in 'the 'gashth'at may'b piOduced' wil'letd to A '_'' com'plicati'ons -and

is believed to 'be outside: the' itentiuof' themii'erniA leasing la~w-v1'idn di cer-_
;tainly poor public policy-. ' ' ', ', ' r

And if the agreement as it now stands. and the issuance of. leases as, proposed
may be considered as- properly 'protecting the .rights of the Government, the
further question arises' as-to whether the party holding'the gas Tights, or the

.par y' retaining the oil' righfs, -or both, should 'be charged wi'th the acreage in-
:volve'd in 'the proposed Ieasehlld.: -In`this iconnection it shoul'd be understood
:that so far 'as iis 'now kniownthe field involvd is exclusivef a d-gas' foied,'- and:
the proposal now made'is-essentially'to-convey to°the Mohntain Fuel Supply
Company' all known values wh ile being charged for only one-half the acreage.,

[Vol.,0
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It is clear that-the parties intended that the instrument referredqto
should' beO accepted and approved as an assignment,for the reason-'
that in paragraph 1- thebreofd they- agree that any lease apvlication
"' ; . 0 .t 'shall be nmade by, 'd said ase or leases iss d totthh'pe o

11 d bJ i 'I 0 Q ""; g h I t : f w; ; 0 Q g t 0 0$ 0g 0jointly.",nultte rishrt
Theredis nomauthori-tyin the general-leasing.act.for recognizing oil

interests separate and4 apart fro'm gaslinterests in'the- sam-e land.'
An-oil lease can not e graited to -oneo person.- and a> gas. lease to
another person for the same- land. I Jnasmruch as-' interests of, oil and
of gas in the same land can not be granted in Oppositin to each other,
the departmient. can noti approvei an iassignment which recognizes, in
the sanme-land, oil initerests in one 'cofmpany and-gas rights in another.
t0:: S ;f0: The d'epartment declines0'to approve the assignment of gas rhts to
the MounitaniFuel Supply:Comipany as presented.

Thedeppartmient, cn not prohibit the companies fromagreeing be-a
tweenl themselves that, one shall develop -and, produce' gas and that
the other shall have all rights to oil, if the provisions of the leasing
act and regulations thereunder are not violated. B/ut if interests. are,
thus to be tranisferred and held- each must ,be held chargeable withi
the, full acreage dinvolve~d.. Otherwise: it would bepossible. for one
person, association, or corporationto acqire'and holdleasesi emnbrac-
ing5120T acres, ,or more, ofoil land, or gas land, on the same strunike.

The -granting of leases to the Producers and Refiners.Corporation
as -recommended by you is hereby authorized with :the understanding D:

that said corporation, and the ,Moiintain Fuel Su pply Companywill
each be charge,d with the full acreage- .of the! leases, and th ateach is
qualified to take and aold, such acreage.

RESTRICTIONS UPON LANDS AIMD FUNDS OQFMEMBERS OFY THE
FIVE VCILIZED TRIBES

0 piMio Agust -11 1-'0

INDIAN HOME INIANx FFUNDSE-FIVE CivIZED: TRIBES-RESTRICTIONS. -

The act of May 10,1928, which extended the restrictions imposed upon home--,
steads-of:certain, membies of the FAivIe Civilized:ribes ii Oklahomaby :th :
act o kMay 27, -1O8, 98likewise extended the: epn the accumuV
lated income deriyed from the lea of tho lands, notwthsnding that

:: X S Sthe act wasusilent with reference to restrictions upon such funds. , 

IN 0 |0!,DIAN HOMES VEA-IVCILIZED TRBE5-RE5TEI.t:tS

.S 0 UEIBS-DEIS EVIES. OrIN UPO AUENAE t id,, -!IYI'',ON-;;' 0 
- iThe provisioqnx relating tp restrictions ,upon alienation containedcond i

proviso to section 9 of the act o f May, 27, 1908, hich created a special
estate in the homestead of a deceased 'memer oa ti6 e Five6Civilized Tribes.

hAt- wMK :d
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in favor' of the t ssue horn sinceeMarch'4, 1906, -is to be construed in eon-

J. -junction with the firstWproviso to that section, and- when so construed, the
effect of the repeal of the second proviso by section 2.-of the act of May 10,

.1928, was, upon terminaion of the special estate -in the homestead,- to:
remove the restrictiong only Where the heirs or devisees are-of less than
the f'ull-ood, and that where they are of Lull-blood their interests are sub-

0'- jt- to th&estrictions attaching 'under the krst-proviiso, thaot is subject to,,:
thegapprov-al-of the-proper'-local court.-. JUiiteJ gtates v. GypS Oi Ompanzij

O-Fed (2jd) 487), .and Parker v.. Ricfard-{2W 0U-S. ' ' 3-

d ': IlNDIAN t-Ho'Sm~wInnAn Fuxs-F's Crnjan Ta:s-ltuaFrnaoons--<-S
j; HEiRs-Dnsrsr AD -D itmrn'roN. ' - - - -' T -0T -

Upbon the itermination bof; the restrictions imposed upon the 'special estate- inii,
the homiestead of a member of thle Five Civilized Tribes created in, favor
of the issue-born since, March 4, 1906,. by the second.provisojto section 9 of

- the aet' of May 27, 1908, the accumulated funds derived 'from ithie homestead::
of the deceasedallobtteet do not beeome the'absolute property" of sueh issue,
hut are subhjed tdlistribution among-bthh heirs.-n aoidbance ewith their -

0 t 0 ;- respectifve--interiests: under..the applicable laws of descenlt and -dtistrihutlon..-
Parker',:v. Riley( (250 U. S; 66)-.: - - -

V'qixr,-Sotwt:
i:00 :- -0 'iAt thme sugestib ofe nissi6n6r of Indian 'Affairs Srou [S&-

ie : ary -f the Interior]' haVe requted my -opinion upon' the follow;:,
Ing; 4uelollsstioh dealing with t 6he r'estticti tip olan'ds and funds bof
rh, ' ,; X ;e>iin ssoSf the tFiVe Oi"lize'd Tribes in Oklahoa. '-

1. Will the restrictidni smitattadhing nto' wecutmulatede funds
d-ri~& f:roi restricted lla4sillotted tbmienbersi of: the-Five GCivi-
'lijzed -ITib& ternmiftt on' April 26 g1931, th- d'ate of expiration -of0

- the 'preshnt re4stri cis imposed"upon siiu h lfaidsby se'tiong 1and''9
of the act of May 27, :1903 I(35 tat?312), o-do sectiohs 1 and D of
: the act of-May 10, 1928 (45 Stat. 495), extending the existing restric-

- tions against the 6lands f-or, an 4additionaiIperiod of years, also 
.0;-- extend th~e'-estrictilon -- s-si, -cu'~td -ud-S'-' --ex ions ~~upon --such,! --accimuf at~ fUiI&~ low -a-hke

2. What is the: legal effect of the2 repeaL bysection 2 of the act of
May 10, 1928, of the- provision in section- a9of the- act of ,1908, as
amended, creating-for: the- issue brn: since March- 4,- 1906,: a special.
estate, in the- homestead. of -a deased allott -of ;one-ha-lf or morel
Indian- blood -with respect to: terminatin-of restrictions§upon- such
homestead as well as thveaccumulaed incom& tlherfrom?

3. Adinittihg,- '3.tl~that the:special estste creatbd in favor >bf the issue
- 0 t000 :,00born':sinte March 4A, 1:906; termin-tes on Apdrilo2, 1931, do' fccu- f
mu lat ed unds on hand derive&vd Ir tfr h'eahbthefr bo the 
absolute property of such issue, or is'it divisible among'all the heirs
of the -decedent> in. ardance w thiid respeetive interests nnder
the laws.-of the State of Okl ahoma



53l0 DECISI0ONS O TE DEPATMENT O - THE -INTERIOR 0159

Before dis'cussing 'these soieWhat cbmplicated questiositmiy he
#weli to refer briefl>yto 0 h tus of th ns i veith re ; ld' i '6$v0;ih spect
to the restrietions upon alienation existing thereagginst prior to the -

restrictionseteion act of 1928, as welolfas thes of he latter'
act-..,

.I~h~ Five CivFlize d TribesIIorignally d extensive areas 61r
land in what is now 0the State'of Oklahoma. .IPivisid ftse- as;-
which. were held in. communal ownersNhip sas had through aliot-
tV menitsin severalt oty h dual m s of the, tes, pursua n t: , ,a,
to agreements iated with thegosteaveral- tribes : that ppose,
which agre en pvided for vyng: periods of 4oi aliqiatilfty

and n-ontaxabiity.hWitheret cn;oncernede, as W t~h ese; agreementsow~ever, , -. arye an~o~t.: 02S-.;
herecore Congress,, by the act of MZIay;2% -iP, (35' Stat. 

1), provided d,.a new and uniform.scheme of restribti ,applicable
a~liketo, all'of the Five Civilized Tribs Stionb 1 of t adealt
with- the' resr t on ,lotted lands of living allotes and ' -

tha-t purose , divided nsudch lanlst in three,. 4 Dbaseupon a ,
Indian. blood of the (aflotteqs. rt boh, homostead. and sutplus
allotmen ts ,f allottes AnaKng less, than, oneTha4f Indian blood.
iS'eoon , surplus allow tment sofallottees of- half and ess.t e-
fourths Indian blood. Tird, oiiq meeads of-allottees of one-haltor
-mor~e Indiah nbl oo 4,and, a oth horneed and' surpie: allsiotm s of
allottees 'hayIng three-fourths or, more Indian bloo. Ln of
ailottees in-classesone, and -twao were,. freedfromn all. re rictions, but
as-to lands wthin thefthird class,' xongress declared'th'thy shall
not sbe subject alienationco'ntrac fof soi,,power of.' attorney, or

,-any. other encumbrance prior to April 6, 1931,, except thatthe ,Secre- 
~ry, yof the, Interior pmay remov.sh restrictions,',wholly orin part,
ff under such rules ~and. reguationsconcerning termsof saleanddis-.
.posaL of .the prce e,ds, forthe benefit of Ithe xrespeetiv ndansa heti-y
may pre~scrib.'. ,,.,, 0,: ,) ,,, .., .,':c , '" -; /..= -. -..e.' .' , , t 0 Of

$0 i edctionES oi ;the sare e,'d4ealt wi-thltherestri~cti~ons ljpon..lands ,of -;; yt--0 0
deeased, ao Otte 4 --

'That the-deathof any alalteothe:Fiv& Civilized Tribes shaM operate to re-
-move all ,retrictions upon the alena'i of qsaid allottee' .laml:Pvd,,That
n eontdaie 'of aniynsteresit of any full-blood' In dian, heir suc land shall

-be valid unless ~approved by. the court havn ju`dicid of th 1eteneto

the estate 6-said 1'deceaedallottee: Proided tfrther, Th if any member of ,
-the Five CivilizedTribes of onehalf or more Indian' blood shill die'leaving issue
;surviiving,-bornp since March, fourth,, nineteen hundred6&and sir,e, homestead

sof s'ch 'deeasedaallqtteeshallremain inalienabl~eunless restri ctions against
alienation areremovedtherefrom .by.tjhe jecretary:of the Interior in4the man.

e~r provided in .ectioj one hreo The 'use and, support of such .issue,
during. thbir lf or inveb, unti l April twnty-sixth, nineteen' hundredand 'thirty,.
: one'jbut if no ,sueissue-:surlye,,then such allottpee,.iffan -adult may, dispse;
- of -his; homesteadcl Xby w 0ll free from all restrictions;- if this is not done, or- in
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.-the.. event the issue hereinbefopreprovide-d for die ,blefore Arl twenty-six h
* -nineteen hundred and thirty-one the land shall then descend to the heirs, ac-
-cordinh to'the laws 'of 'des4ent Eand distribution' of' the State- of Oklahoka,- 'free

r' -0.-rom- -a I e'~strict s')io;->i -"8'"-0 -::"A g,00S

' he- A'Th e''ov ec itioni'i'wa-s :aiiinded b thle act- of 4Arif'12' i926 ,'(44
-Stat. 239), by extending, among other things, the .scope of the first
p:roviso re ating' 0o nveyances' y' full-blood heirs so as'to include
writhin its pio6 visi6 ull-blod devisees." '' -'

- The: death of an -allotte unde' 8eetioh 9 as interpreted, bi-the'
* courts operat'es t6oeove herstkitions upon alienation of the lans
-0 i 6ed to; the decedentwith two excep ii 1First, lands inheriiteda
by or devised to full-blood members of the'Five Civilized Tribes,
and as to them the Supreme Court of the United States in Pker v.

- SRichard (250 U. S.'235): has held that the restrictions are not re-
moved -ut merely- relaxed to-'the' exteiit of sancti'oning hsuch cn-
veyances as -receive the approval of the'proper loal'eourt, whi ats 
in that regard as' a Federal, agency.. Yurther, that such iands in the
4ihands of a full-blood continue in the restricted class, and during the
-->restrted -period' supervision'over the-collection, care and disburse-

' m'ent of royalties,' accruing from a lease made during the lifetime of
'the allottee falls to the Seeretary of the Interior.. But where-the
1lease is made b theb full-blood heir, the Circuit'i Court of AIppeals,
;:.; .Eighith Crcuit, in' a final decision from' which no appeal 'was taken,
has held that such a'leiase is a 6on'veyance of aninterest in the land,
valid when approved 'by the' proper local cqurt and operating to ter-
t : C -minate fthea: jurisdictio:n 'and' control of 'the Secretary of the' Interior.
-See Urititd Stajtes v. G?/ps / Ol Company, (lO Fed.' (2d) '48). While
'00- 0 S -thisidecision i's bpen to6 serious question as in c6nflict with the rule as -

laid down in Parker v. fRioha ,1 8ra, 'the decision having become
>finalpmust be accepted as controlling in the class of cases 't6 which it
: .applies,' at least until 6'verruled or modified by sub nt decisions
of courts of! equal: or higher standing having occasion-:to' feexalnine

: the question., -The second ecpon embra es' homestead alotments
of deceased allottees of -one-half or m loreIndian blood, leavng' issue

lborn since -March 4, 1906, -such h'omesteads beig s restricted' and -
alienable for'th'e use and spport of such issue duiing 'lifetime 'but

'not beyond April 2,61931..'
The, a't of :My 10, i'28, extending restrictions upon, theselands,

-so far asmateria,y i '-- u po -thes 

'S;:un0 -SS. '1.:That- he restriktlon4 against the halienation, l'ease,' mortgage, or
jother .encumbrance of the lands' allotted to' mnembers of the" Five Civiiized
"Tribesiin-6klkhoma,-enrolled a -one-half or more Indian blood, be, and thy
S:.are hereby, bextended for an addditional period of twenty-five' years commencing
;; on'pril 26, z19 eitdrom'ted hThat 'the'Soreta'ry'of theIniterior' shall havether

V : ~authorit~y-to remoiv~e tth0 restriction, upon the application's of the Indian owners :-

:S IE
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of 'the'land, anhd2 may iremov'such: SUil-re'stiction' {vholly;or in 'part,; under such
rules; and regulations--oncerning.terms of: sale and- disposal...of 'the. proceedg,
for the benefit'of therespective Indians as-he may nresprih-

SaE. 2.That the proviseons of section 9. of the Act of May 27, :w93 '(Thirty-
.fifthi Statute"attre,'page312) entitleda "AnAct for the renohvl' restric-
tions from part: of thelands of allottees of the- Five Civilized Tribes, -and for 
other'purboses," '"as'amended by section! 1of the: Ac of-April i2, 1926 (Forty-
fourth: Statutes at Large, page 239), entitled "An Act .to'amend -sectio'n'9of
the Act of May 27, 1908 (Thirty-fifth Statutes aat iLarge, page 312),,.and, for:
putting in force, in, reference tosuitsinvolving'Ihdian titles, the. statutes of
limitations' o f the-. St~ate 'of Oklahoma,-'and providing. for' the' Unitd States to
join in certain 'afctions; ad formaking judgments binding on al parties, 'and fo 
other -purposes,'" e, andi are hereby, 'iextefded and continued -in.foree for a
period of twenty-five years ftom and including. April -6, 1931, except, however,:
the provisions thereof which read. as follows:. i

: Provide ufurther, That if any member .ofthee Five ivilized-Tribes of one-
half or more Indian blood ishall die leaving issue surviving, born, since March
4, 1906, the homestead of suchd deceased alilttee shah remain inalienable, unless
restrictions against alienation are -removed therefi'bm' -by~h0 Secretary' of' the
Interior .ifor the-use and support of SUchiI issue,/during their; life. or lives, until
April 26, -1931 -''but if no 'such issue :survive, then such allottege, if an adult,:
may dispose of his homestead by, Will free from restrictio'ns;4if- this be not

done, or inhe'evient~ the issu'e hereinabove provide o debfr pi 6
1931, the' lands shall then' descend tot eir ording to the laws ofthe
descent and''distributio n bf Xthe State6 of Oklahoia,; free from .all irestrictions --

'Provided, That the word "issue," as used in this section, sha'll beconstrued
:? 0 to mean child torX childrenV:: Provideld further, That the--provisionsAof section, 23
of the Act of April 26, 1906, as amended by this Act, are hereby made applica-
ble to all wills executed under this section:" which quoted provisions be, and,
the same are, repealed, effective April 26, 1931: Ptovided fi-ter, That thd
provisions of section 23 'afithe Act of Congrless approved-Aril 26,- 1906 (Thirty- '
fourth Statutes iat Large, page 137),-as-amended by the'provision§ ofsection .
S of the Act of Congress approved May 27, 1908 (Thirty-fifth Statutes, at
L 0; .I~arge,:'0 page: 312),: be and, the same are hereby, continued in force and effect
until April 26, 1956.

Section 1 above plainly. extends for an additional -period, of,2 :
years the restrictions, attachig.tolands-of living allotteesi nnaer sect
tion 1 of the act of 1908, which, as we have-seen,j embraces homesteads
of allottees of onei-half, or. more. Indian blood, and bothhestead .
and surplus allotments of allottees of three-fourths or more Indian
blood. It is .also plain that s-ection 2, while repealing, the provision
creating -a sspecial estate, for ,the issue-,.born 0since 'Mar-chb , 1906,6to
homrestead allottees of one-half or moreIndiain, 'blood,- likkewise, ex-
tends, for the same period,' the 'restrictions,'attaching.,under'sectioni
9 ::S f0 of jthe,,actof.: 190%8 as aen endedto landsinrited by or :devised to
full-blood -members -ofthe Fivte Civilized, Tribes. With- this situa-
tion in mnind,, we turn to the first question as to whether the- exten-
sion of restrictions applies to funds now cntohe control of theiSecre-
tary of the Interior, representing the income derivedl from iithese
restricted lands.:

1860 732-voL. 53-il
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-Section- 2 of the, act .of 1908. declared that "leases. of restricted
lands for oil, gas, Dor other:;mining purposes ' :* * may be made

with the- approval of the Secretary of the interior, under rules and
regulations provided bythe .Secretary bf' te I nterior, and not
otherwise." 

The funds here involved represent for the most part accumulated
royalties from minerals produced under leases made and , approved
under' this provision. The leases are on forms -providing, in con-
. formty 'with existing regutions,; that the Secretary of, the Interior,

ithrough his representatives, shall .supervise all operations under the.
leases, that the royalties~thereunder shallbe. paid to his representa-
tives-: that with certain -exceptions the regulations then or thereafter
in force should: be deemed a part of the leases, and that supervision
Asould only be' relinq hed int-he 'event of removal of restrictions
from the lands. Th leea'sess and' the'; regulations thus' contemplate
continued supervision of ,the Secretary of thei Interior .over the
collection, :care, and 'disbursement of royalties so. long: as the, lands

remain restricted, and in view of the action of Congress in extending
the restrictionst' upon the lands for an additional 'period 'of 25, years,
the event which otherwise would have terminatedt; the hSecretar'y's

supervision .and :control over .the leases and ,the royalities in 1931:
will not then ocour and may not thereafter occur until the restrictions
expire in regular course in 195 6.-

The fact thatthe6 act of 1928 is an act 'extending restrictions upon.
l00 0afrds with no;'specifc mention therein of' funds is uninmportant.. Thc

-act of 1908, like that which it, amended, is a omrehensive measure,
designed' by Congress for, the protection of; the Indians against
their own- improvidence and- overreaching, by others. Admittedly,
the need for such protection extends to theiiincomeffromu the lands as
imucht as to the land itself, 'and, as as said by the: Circuit Contt of

Appeals, Eighth Circuit, in UBited States 'v. Browtn (8 Fed. (2d)
564, '566-) " It would present a remarkable inconsistency in govern-
mental policy if su&c funds~ were not subject to .the same beneficent
control as the lands from, which they are derived."

From 1the viewpoint of governmental control: no sound -basis in

fact exists for -:making any 'distinction betw'een the' lands and' the:
wincme therefrom. The lands being restricted, the proceeds -there-

-f rom are likewise restricted' 'and under-'the' protecting care of- the
: Federal Government. United 'States v. Mott (37 -Fed. (2d'), 860).
In authorizing the "leasing of lands for oilgas' or' other minerals
with the appr-oval of' the Secretary- of thel Iterior,'tY Congress permit-
i0: ;ted a change' in' the form of the property. '1No 'citation of authority
is needed to sustain the -doctrine that into X whatever form : trust
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prope e rty' is convertedi -it con inues& to; be impressed, with th -truist
The rule dis a salutary one and has been repeatedly applied to 'the, 
trust or restricted property'of" the Indians.- 'hs,.in 'ited States
v. Thurston' County (1438 ,FA.2817) it was held that 4he' proceeds
of the sales of allotted lands'are held in trust by the Uhnited State
for the same purposes'as' were the lands.'; that no change of form of 

-property? divests it' of' -a trust, and that,- the substitute taes the
nature of ithe original' and 'stands charged ;with the same - trust.'
Again in AationqBanki of -CoMnmeree V.; An on (1 Fed': 87)
the- 9Cireuit Court of - Apals,' Ninthl Circuit',: held t'hait the. sale of
allotted lands, with.the ionsent' of the S'ecretary of-theInteir, didr

0not aff'ct the trust: which -attached: to- the proceeds'under the rules
- prescribed by: the-'Departmnnt of the-Interior' In that case-theicourvt,:

:we con strue the act- ass expressing the intentioin, of Congress, not 'to end the'
trust but to permit a' hange of the form of theltrustpropert0.he property'
being held i n trust'by the United States for a'period which had not yetexpired:
.and wbichperiod' was subjec't;tofurther extension by the President, the iinten-' -

: tion to terminate the trust must be found to be. clearly expressed in order to 
warrant usin hg tat the trust does not follow the property in its changed

: Similar expressions, will be: found in United States-v.-;Gray (201
Fed. 291:) and United States" v. *'oore (284 Fed. 86). Ii United 
'States v. BAo supra, ithexile wcas expressly .applied to. royalties de-
rived from a lease upon :restricted lands of a member, of thei Five:
Civilized Tribes; th~e, ourt sayingi:i 'It must bet conceded that the.
r; o yalties accrui ngtherefrom. are lodged with the, fficers of thatbDe-:
partment impressed with Athe same trust as are theIlands themseles.",
See' also Brs v. Keyo (36Okia.' 6; 12*7 Pac.- 261) ;;tawn v. Brady''
(84 Okla. (60; 202 Pac. 506); ar4ri v.: Brcdy (186 Okla. 274 277 :
Pac. 579) ;'Parer v. Riley,(250,U. S. 66). "ifInthecase'last, cited the
Supreme Court heldithat the' royaltieseive roma lease of the

homestead' .allotment: of a deeased membr of- the Five Civilized'
Tribestook theo hpacel :pro tanto -of the lancd -as the lessee :-extracted;
and took thei minerals and that the rights of tke heirs in the royalties
were the same as in , the homestead.

Itisufdicientlya ppears§ from the 'foregoing -decisions not only. that,
the royalt'y-interest of the lessee, is:-but.'a'right.attaheid and incident.,
to his' ownershipof'the land; but that the proceeds from the lands,
whether 'derived rom- sale or lease, tpartk .of the. nature of the 0

lands themselves. and are impressed with' the same trust.. 'TheTstatus
of :the 'funsis thusdetermined b y the 'status of the lands from which

derived, and it therefore follo's that the act of May 10, 1.,: s928 ra, 
extending restrictions upon the lands' for an additional period of 25



years, aso facto,,extends f or 'a. like. priod, ther et ictionsWupbon th,

funds.'.' :" '~
.As to the second question, it 'becomies-nees~sary fihrit itp consider .th

matter, of ,when the.restrietions termina.te uon h tea of-

;00 deased allotteeleaving issue: born since.March 41 1906. :Thespe-
CiaEL estate thherein belonging. to:suc, h issuews,as .we,:have seen,
created;by thcsacnd proviso to .section. 9 of the act of May 27, 1908,
as amended by the act of April.-2, 'P1926p. This proviso ,de,-

clared, that the ;hoestad should remain restricted, and .inalienable
for the use and sup port:0 of such. issue -during, life but not beyond

. fApril 26, 1931.wThe :restrict~ions xso imposved ere designed, , of course,u-
for the protectIonIof the owners of the special estate and were sul';

stanitiallyT tio0same eas those:, attaching to landsi of .liivng ,allottees;
under section 1 of the act of 1908. Repeal of the proviso by section7
2 of the act of M 10,19,Spra, efective April 26,M1931, operates,
of- coure, 'to terna ` seial t as' iof 'that date. But thi,
doesn.ot~ -necessarily mean that, allrestrictions ast aj~iqAtQn ofA

-the- homefstead.were'.then: to 'terminate, as there is &.or consideration
the first proviso of th6 sname section by WhiAh the fsale of any interest-

i'nh'erited'by or-' devised to a'full-blood nemb6r "of 'the Five ( Civilized'

Tribes is subject: to the approval of the proper local court'.-a pro'
'vision' which;' 'ashereinbefore 'pointed out, continues the rest-rictions
' 0in relaxed'dform'rinthe hands' of *such full-blood Indians.i ;True, the

seond iprioviso creat ing'the special estate, contains the ':provision
thart-

; 0.if no such is'sue suives, then such allottee,'if an, aduilt, may disps of his

homestead by will, -free-fromall restrictions; and if this be-not done, or in' the

event the issue hereinbefore provided for,' die -bfore April 26, 1931, the 'land

shall then descendothe' heirs according to th lws oQf desc.ent and.distribution
of the Stateof Ofklahoma, fee.from allrestrictions., .

This -provision,- which indicates thatj upon -the termination: of the
special estate the 'restrictions'4will 'terminate 'is undoubtedly t:'broa'd:

but so' is -the first proviso. i"As both are in the'same section off the 

same wact they evidently were 'intended tod o'perate-h' armoniously' and

' should be c'onst'r'ed- accordingly. If the secon, proviso' b&e' regarded,

as well it may, as contemplating -the reioval upon termination of

;-0 t0:;--''- 000the special estate,. only-'of '-those 'restrictionls iii'ipos'ed'uwpon :the: home- C

stead 'for 'the.pprot'etior of.thoeownerxsof,'the.sc 'he two'

;-provisions will operate in entire harmony and .al full-loods will re-

:: hceive 'temeasure of protection thf'at Conre~shndoub'tedly intended
that they shouldhave.- 'Whilethematter'is'by'-nio 'means free from

doubt, I f eonstrain'ed to hold that 'th-is isthe true 'onstruction; and

a: therefQi~e '6f 'the i no, n, 'that' po ,. t o.; the egcIa.V t~d ; -i;:cmtnere~ore~o~the.;pinion tatupon -erinihati Do-hesecial~
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'estate in the homestead; thetrestrictions'upon- alienati 'of the lands
are ony:yremoved Where-e heirs. r devisees, as the.ase ay -be,':are.
"of less ,than. the full-bilood-and ,that where su-ch heirs ordies are of
fthie full-blood, tlheir interests are subject to- the restrictions attaching
'thereto: unddr 'the firtt proviso of skction -9 -of the act. of, 1908 as
:m _ended, as;interprqed in thie casesdof Paner''v ichard and U:ted-
States, vyCpsy_ Yl g ipnya upra."

, H;; ,Iayving ~a~lr~ea.yjdezt~,rm~ed in , conin~ecti~on. with. t ,thS. f ir e n
!that the income falls in the sameicategory!.as the ~lands.om. which;
derived* o othero olclugsiol can 'be reached than that the'expirationi
-of 'the restricted' Vo trust period on theWlands- terminates' "the restric-
: tions upoin the-in'ome.: Nothing in the decision of the' ir.cuit Court
of Appea ls -in UniMted "States 'v: Hi --4'261 Fad. 518) ,:uaes t-the
0: fi' 0 cont . That''d~ecision held that the -exclusive eontro andcuitod4y
-of'minerals, rents, and profits 'derived'-from restricted;; lands of fitll-
-blood: 'tribal 'Indians 'Qf the- Fiver Civil-ized Tribes were vested- in 'the f
Secretary of the'Interior ais a trust' fund'separate an'd; distiinctfrom'
: the trust estate in the land itself, and that tlieright to- suh rents 'adt
profits accrung duing the tern of restriction can not be conveyed by
the allottee or his heir. Doubtless, the court in holding that the mm-
eral rents and profits constitute a' itrustfund 'separate and' distinct
from the land had in 1mind that.the Secretary of :the Interior, in thel

* exercise of authority reposing in him under the law m:ight remove
the restrictions "a 'Ateminate the trust as- to 'one without impairing

-* 0 : or disturbing the trust -as to the .other. That the two classes of prop-
* erty are separate and distinct to that. extent is undeniably true, but,

the court did not consider, a-nd hence did -not decide, that the, period. 
* t : of the trust as to the mineral rents and profits was any different from
*: :t 0that fixed by, 'Congres .with. respect tolands. Ample authority to

the contrary will ..be foun.d: i .the decisions 'above cited, which :support.:
the 'dqctrine that the proceds1 from the land are impressed by the
same trust as the lands themselves. It Mshould: be remembered i'nts

; :'connection't~hat the:'po'er' of Congress olver the Indians'and -their
0 - apropertyls plehary'and'that'it is forlthat body'to'dete rdiin' .wt-its --
guardianship shall cease. ' United States v. Nce :(241fU. "S.1591);

Wi ntoriv. Amns '(255' 1. S'.'.73) hertnever Cogre'ssha's s eter-
mined the supervision and control ther'etofore exerisedbys the Secre-
tary of the' interio'r as pthe 'nt1selected by COngress to 'perform its
guardianship 'powers'neces'arityce 'to at' e. " ' -

' The th'irdquestion pf~sents little difflti. Itop-is'cont-rdlled by the
de'Tisioj'n of the-"Spr'eme Court' of: thps Init States in'Paloe v
R 00-S iaey, u, whetpein th ri-its of tdh heirs 'ad the :owners of tho

e y _ , .SW r .eXs ' '; va¢ ,,' ''t > ,tr;5 
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; :'special. estate in;I the 'homesteads of~ deeeased:llaottees.eayin g :slrviv-q
.ing. issu,eiborn. since March L4, 1906, were>.defined-1as follows (p. 70):

*' - * - 'Thus.' the rights' of "all ''in ethe -ryalties were the I sa-me as' in the
i'homestead. 'Nothing in the A:ectof May 27,;1908,makes to tfe contrary. Unhder
-the provision 1in section nine fspecially providing- for issue born after March
4, 1906, Julia was entitled for her support to the exclusive use of the entire:
homestead while she lived, but not beyond April 26, .1931, and those who took
the fee took it. subject, to that right. The rights of all-in-the royalties must, as
we think, be measured by that standard. In thisi view iJulia is entitled to the
use of the royalties,tbhat is to say, the interest or-income which may be obtained
by properly investing them, during the same period, leaving the principal, like
the homestead, to go to the heirs in general- on the termination -of herspecial
right. V; 

Obviously, under theforegoing, decision the accumulated funds on
hand d erived from the homestead do not, upon. t:Iermination of the
;special estate, become the absolute property of, the, issue born since
March. 4,1906, but are for distributioni among the heirs: in accord-
-ance with their respective interests i under Athe, appli le Laws of
descent and distribution.
" - 'Approved:

Jos. :M DIXON:.
First Assistant &eretary.

CITIZENSHIP OFR MAIIED -WOMEN

INSTRUCTIONS :

[Circular No. 85.71

DEPARTMENT OF THE INTERIOR,

GENERAL, LAND OFFICE,

4Wington, D. C.,- August 1,-1930 .
REGIS'TERS, UNITED STATES LAND QFFICES:

Your attention is directed to the act of Congress approved Sep-
tember 22, 1922 (42 Stat. 1201), entitled "An Act relative to the nat- 
uralization and citizenship of. married women, )as amended by act
'of July' 3, 1930 (46 Stat. 849), and the afmendatory act of July,
3, 1,930 (46 Stat. .85, which are appended. .

In all cases of applications for entry of public land,.or proofs in
support of such entries, by' married women otherwise duly qualified
to .make such entry, or proof, you .will require'a -showing of such
facts concerningmarital status and. citizenship as may be, rendered,
necessary by theprovisions ofsaid act, as amended.

: This is a revision, of Circular No. 857.of October 11, 1922 (49 L. D. S1G).-Ed.

EV.Yol.
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The act inakes noi.change &in the existing, requirements with 'respect
.to a'feimale iizen:o the Unkt4 Stated who, after initiating fa clim
to V Ste,:publilc- and, imaifries, an alien, as set fdrthin pfrratgrph j 2,; w i-
_ cularNo. 361 ,-(43 L. P. 444),-and she miust show that her husband
is entitled .to becomea, citizen iof the United States.

C -- --.() EComnnnssioner.?
:Appoved:

JOHN H., EDWHARDS,
:Assistdnt Secretarqy.

-(PuBLIc--No. 346-42 STAT. 1021)

--[H.H.12022]

An Act Relative to the naturalization Iand citizenship of mariied'women

Be jt enacted by theSenate e and H&ose of qRepresentatifes of the United;
States of Aner7ts iCn:Congress assembled, That the right of .any woman.to be-
come a naturalized citizen of the United States shall not be denied or abridged,
because of hersex orbecauseshe is a married. woman.

Sac.,2. That any woman who married a citizen of the United States after the
passage of. thisAct, or any, woman whose husband is naturalized after the pas-
sage of this Act, shall not become a citizen of the United States by reason of
such; marriage or naturalization; but, if eligible to citizenship, she :mayg be
naturalized upon. full and complete compliance with all requirements of the
; naturalizationlaws, with the following exceptions: :

(a) No declaration of intention shall be required:
(b) In lieu of the five-year period of residence.within the United States and

: the one-year period of. residence within the State or Territory where the natural-
ization court is held, she shall have resided continuously in the United States,
H:~awaii, Alaska,,or Porto Rico for at least one year immediately preceding ithe'
filing of the petition.

Sua. 3. That a woman citizen of. the United 'States shall not cease to be Ca
citizen of the United States by reason of her marriage after the passage of this
Act, unless she makes a formal renunciation of her citizenship before, a court
_having jurisdiction, over naturalization of aliens : 'Provided, That any woman
citizen who married an alien ineligible to citizenship, shall cease to be a citizen
of the United, States. (If at the termination of the marital status she is a
citizen of the United States she shall retain her. citizenship regardless of her
residence, If during the continuance of- the marital, status she resides con-.
tinuously for. two years in, a foreign State of which her husband is a citizen or
subject, or 'for five years continuously outside, of the United States, she shall
thereafter be subject to the same presumption as is-a naturalized citizen of the
United States" under the second paragraph of seeti& 2 'of the Act 'entitled "An
Act in reference to the expatriation of citizens:and their protection abroad,"

; approved March 2,- 1907. Nothing herein- shall be construed 'to repeal -or amend
the provisions of Revised Statutesl1999 or of. section 2 of the Expatriation Act
of 1g 97 with reference, to expatriation..)' s :

Th partof 2 section'3 set forth.in parentheses repealed by section 1 of act of July 3,
1930 (46 Stat. 854), appended, which also provides that ":such repealsshall not:restore'
citizenship lost under such section 3 before such repeal."'
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SEz. 4. That a womand- who, before the, passage of, this Act, has lost 'her
c nited.Stateshi itizensiby reason of her marriage, to an alienieligible for
ciizn -li0Sp may tbe naturalized, as provided by section, 2 of this, act:, rvod e
That no certificte'of 'arrivaf shall be required to be' tld' with:hr petitidn if
during :the'continuaade of'the' mtrital staus sheshall have resided withinithe

United.States. After. her 'naturalization she.shall .have .the game citizenship
-: status. as ifher marriage had taiken'place after the passage of this Act. :

SEC. 5. That no woman whose husband -is not eligible toa citizenship shall be
naturalized during the continuance of the marital status.

SEc. 6.: That section 1994 of the Revised Statutes and' section 4 of the Expa-
triation Act of '1907 are repealed. Such repeal'ghali'not'terminate citizenship
acquired or' retained under either of epuch sections nor restore citizenship lost
-under section 4 of the Expatriation Act of 1907.

Szo. -7. That sectiona3 of the -Expatrittion Aect'of '1907 is repealed., Such,
repeal shall not restore citizeniship lost under such section nor terminate Citi-
zenship resumed under such :section. 'A' woman who has- resumed under Xsuch
section citizenship lost by mariage eshall, uponthepasage 4o this ACt, have for
all purposes the same citizenship status as immediately preceding her marraige. ,

SEC. ? That -any' woman eligible by rac to citizenship wh' has marl-ed a
'eitizen'aof the United States before %the passage'of thls a'mendiffent, whose hus-
'band- 'slhall have'beena a'native-born citizen and a: menilier 0f' thedimlitary or-
naval forces of' the United States during'the 'World'War, aend' separated` thler
'from utnder honorable conditions ; if otherwise admissible shall not be excluded
from admission 'itto' the United States under seetion 3 of the Immigration Act
-of 1917; uniess she be excluded' under the'provisidns of that section relatfl g

-(a)'Persons afflicted With a loathsome6 ' 'dangeious' contaigious> diseas, 
except tuberculosis in any form-fl;'

(b), Polygamy;
.(c): Prostitutes, procurers', or 'othertlike immor-al persons ;
(d) Persoais 'onvicted of&tcrimfe6: Provided, That no6suchi wife slhalli :be ex-

'eluded because of offenses committed during legal infan'y, while a minor under
the age 'of 'twenty-one years, dud for which the sentences imposed were less,
;:\: than three' months, and which were committed more thansfive years previous

-tothe date of the passage of this amendment;
"(e)" Persons previously deported;

(f) 'ontradt laboreis.'
'That after admission to the 'United States shee shall"bd subject to alt other'.

provisions -of this- Act.
Approved;', September 22, 1922 (42 Stat:.1021), and amended by acts of July

'3, 1930 (46 Stat.'849, 854).' -:i

- ,(PUmIc-No. 50-4O6 STAT. 854)

: AnAct:To amend the I relativtbitte citizenship' and naturalization of married women,
''-'and for other purposes

tBe t' enacted byt'the Senate and&Houseof Representatives of the Unitea States.
of. Am6rica ipConwgress- assembled, That .the last three, sentences of section 3 of

Amended by section 2 of act of, July 3, 1930 (46 Stat. 854), which also provides that
the amendment shall not terminate citizenship acquired. under' such-section 4 before such.

iamendment."
5This section added by act of July 3, 1930 (46LStat. 849)..

: Lyol.
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the Act entitled, "An [Act relative .to the naturalization: -and ;citizenshlp of
married- women,". approved September 22, 1922 (relating to, the presumption
of lossrof citizenship. bymarried women by residence abroad) ,-are ,repealed, but
such'itepea'l.shall, not restore .citizenship lost under- suchsection 3.ibefore such
repeal.

SEC.a 2; (a) -Section 4 of such Act of September 22, 1922,, is amended to read
as follows:

Su. . '4. (a) A woman who has lost heri United States citizenship by reason
of: her marriage to' an alien- eligible' -to. citizenship or by reason of thedloss of
United, States citizenship -by her.-jhusband may, if eligible to, citizenship and if,

, :she has not acquired 'any other 'nationality by aifirmative act, be; naturalized
upon full and complete compliannce with all requirements of 'the-naturalization-:
laws, tiwith the 'following'exceptions:,

(1) 0No declaration of intention and no certificate of, arrival shall'be re-,e
quired,and- no period of 'residence within the: United;6 States or within the.
country whereithepetitionwis filed shall be required;.

-;:.:-";(2) ;The petition need not set forth that ft is the intention of the, petitioner
to reside permanently within the United' States ;
: :":(3) The petit'ion 'aybe ifiled in any' court having naturalization jurisdic-

tion, regardless of the residence of the petitioner; 
: " (4) ,If there, is attached -to the petition, -at the time of filing, a certificate.

S 'from a naturalization examiner stating that the petitioner has 'appeared before,
him for examination, the petition 'may be heard at any time after filing.

"(b) After her naturalization. such woman shall have the same citizenship
status as if hdr marriage, or 'the loss of citizenship by h usband, as the'
case may. be,. had taken .place :after this section,,.as: amended, takes effect.".

(b) The; amendment made by this .section to section' 4 of such- Act of
September 22, 192.2,shall'not terminate citizenship acquired under such section
4before such amendment.

SEC. 3. Subdivision (f) of section 4 of the- Immigration Act of 1924, as-
amended, is amended to read as follows:.-

- (f) A woman who, was a citizen of the United States and lost her citizen-
ship by reason -of her marriage to an alien, or the loss- of United States citizen-
ship by her husband, or by marriage to an alien and residence in a foreign
country."

Approved, Ju 3, 1930.

EFFECT OF REVOCATION -OF CERTIFICATE OF COMPETENCY
ISSUED TO A MEMBER OF TEE OSAGE TRIBE: OF INDIANS

Opinion, August 1s, 1930

0OSAG INDIAN LANDS-ALLOTM fENTe--inoATEro OFoMrnPui~oxTmBA FUNDS..
The effect of the issuanced of' a certificate of competency' to a member of the

-Osage Tribe, of Indians Lipursuant to section2of the act'of June 28, 1906,
-was to remove the restrictions imposed upon him, while an incompetent
with respect to 'his surplus allotted lands, -to confer upon him the privilege
of receiving-his full'share of the tribal. income, and to removte th4 restric- 
tion upon his power to contract debts..

OsAosE INDIAN LANas"AifEo T-RFslvocArNIorN CFEIRTIEaICATE Or CoMrFrNrir.
- Revocation by theSeeretary of the Interior under the authority conferred'

0 0 0 0 ; 3 :; 0 upon him by section tt4, of the act tof February, 27, 1925,. of a certificate of
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: competency issued to a-member of the-Osaga Tribe of Indians~i has the:
effect of automatically restoilng- the holder' to-his former status of an
-' i-iicnpetent-member -of that tribe and -reimposes. restrictions against- his
unsold 'surplus lands, but It 'does not affect thelegality '.of danytransactions
made by reason of the issuance of the certificate.

FNINNEX', SoNcitor:
You [Secretary of, the Interior] have requested my opinion as

to whether ' the revoeation' by the -Secretary of the: Interior of a cer-.
tific~ate'of''competency issued -to a fulblobd memers of 'the OQsage'
Tribe -of: Indians'in0 Olhioma - operates; to reimpose restrictions
upon the unsold s.urplus lancds allotted tb such, ber under the
provisions ;of the act of Juie 28, 1906 (34, Stat. 539-).

In ithe -consideration'of this -question;,'it, may be well -to refer to
the pertinent legislation a-ntd -point' but briafly the natiure -and effect

oa cartificatewof competeucy., -. - , .
Undlle the, proyisions , of June 28, 1906,supra, each en-

:rol~led member of the Osage Tribe of Indians received in -allotmentl

some 660 acres of land. I Out of te land -so :allotted each member
4as jrequiredjto designate 160 acres as his 1homestead the remainder
of -th land assigned to #nth individuaJ beig commonly .freferred

Wto-as the surplus. Both classes of land. were to remain inalienable
for a, pefiod of 25;years, which. period has since -been extended o
Janua-ry1;, 1959; by lthe act of :March:2,- 1925'- (45 Stat.-1478). Pro-
vision for' the removal of restrictions from the surplus lands by the
issuance of a certificate, of competency was made by section 2, para-
graph-7, of- the act of 1906, which reads.-: - -:

: Seventh. That the Secretary of the Interior,- in his discretion, -at the request
and'upon the petition of any adult member of the tribe, may issue to such'
member a certificate of cdmpetenfcy, authorizing him to, sell and convey any
of the-lands deeded him by reason of this tAct, except his homestead,--whicli
shall remain inalienable and nontaxable for a, period' of twenty-five' years,
or during the life of the homestead allottee, if upon investigation, consideration,
and examination: of. therequest-heshall -find- any such member fully -com-
petent and capable of.: transacting his-. or her own b'usiness and caring. for his
or her own individual affairs: - Provided, That upon the issiande of such cer-
tificate of -competency the -lands~ -of sucl. member .(except his or her home-

,stead) shall become subject to taxation, and such member, except as herein
provided,-shall have. the -right -:to manage, coontrol,:maid s dispose -,of his -or herl
lands the .same ,as any citizen, of, the United. States * * .

; ;'_20The above6 provision requires, among -other things,; an application
by the member and a fining' by .the .:Secretary of the Interior that

- the applicant -is, competent ahd capable of: transacting his business
and ,caring for his own affairsf and -declares that upon the issuance of
the certificate, the lands of such- memiber, except his homestead, shall
become subject to taxation- xand. I"such member, except: as .herein

E[V9.1.1:
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provided, Sshiall' have--the right 'to-manage, coiitrol and~dis of Sehis 6 o
0 0 or, hr lands ithe saiame' as':any citizenh'of 'th~e Unted0 .j Ins.'' con

f f:: - ;: \ formity; with this provision the form of certificate ii use, ;hen.
issued, invests the.member "with full power and authority to sell
00: 0 and 'convey any and''all surplus lands." Thus, under the act men-
tioned, the, practical. 'efctand in1 ,b'iof a th certificate1 , fctth fnAinn a oj ec|- 0 ;; ertiicae~itcompetency, was -torqem~ove the,,restri~ctions -. from ;the':0

,surplns lands of the: member and cionfer upon him thi'ight and-
authority to- 0dispose of such lands upon a n equal fothe;
citizens. of the United States - - --, g with; othr

The alloeim ade dto members of the tribe of 190G.
carried surface0 rights only, -the u4derlying min als -being -reserved

' to thetribe in conmon, and ftheincometh erefrom, broadly speaking,
was, paidto the members, sareand share ali;ke. - owever, the 'in-come having increased to such an extent that gross etrav e and
waste prevailed (Wv .Ly~ n, 266 . S. 161), Cong by .he act
of March 3, 1921; (41 t. 1249)tats amended by the ac tof0February
27, 1925 (43 .Stat! 1008) ? placed the incompetenti..members of .th tribe
upon quarterly allowances designed to meet their current needs, the
balance bin nested and conserved for their future benefit. Mem
h'ers holdiigj certificates of competency continued to receive their fullIncome. :Te lAter' Iena e d ritioomf -Mache 2, 1 otmen~ t, as aimended, .by section : of .. the act
. ; 00 of MarchX 1929, supra, further placed- a restric uponthe power
o incompetent members of the tribe having one-half or more Indianll
blood to make contracts' of debt bydeclaringy that such contracts
-hould have no validity unless approvedby ,the CSecretary .ofthe. Inte-
rior. A certificate of competency, where the member is a. full-blood,:thus accomplishes :three things; first, it reovtrictio
: the surxpIus lands: of ' allotte second, it, confers .upon him theprivilege of receivjinghi, full share of the tribal i it-
removes the personal, restr-iction upailsiner to;make, a~ trd, it; ;f - ,.d . - - ' . ... is. power to a a, ,ontract

The authority .to revoke certificatesof competency isfoud in see-.
.ioio 4 of the act of February 27,J1925, szppra, readingasfollows0 :

Whenever the.:Secretary of the -Interior shall find that any member of the: X Osage Tribe of more .than. one-half Indian, blood, to -whom has' been granted a
certificate of competency, is squandering or- misusing his'or herF funds,..he may 
revoke such certificate of competency after notice and, hearing in 4accordance 0
w with such rules aind-reguilatios -ashe may-prescjribe, and theraft'er te income
r of such-member 'shall .b& su'bect to supervision' 'ad in:vestmnent -as -hereinpro-:
vided for memberst notlha-ving certificates -of competency to the- same-extent 'as:
if a certificate of-eompetency had never. been granted:, PIovided, Thaf all just.infdete- of such member existing at the time his certificate .of competeincyi
is revoked shali:be paid by the Secretary of the Interior, or his authorized rep-
resentative, out of the income,,of . such member, in addition to the quarterly

::0 W II 
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income hereinbefore provided for:. And provide4 pfirther, That such revocatio'.
or cancellation of any certificate of competency shall not affect the legality of
any transactions theretofore mae by reason of the issuance of any certificate
of competency. -

f;~~~~~~~e f R0- ., . II0; X-- Ef1f &-E- /;,XfX d;' fhS.,0 f-e
The revocation of the cer.tificate of competency under the fore-

going authority automatibally'krestorestP mhe m. berf to the status' of'
an incompetent- member of the tribe. His income, 'accordming to, the
express directionof, the statue,' is'distributable, as 'is that of other
incom p members of 'the tribe.' The restriction upon his power.
to contract indebtedness again rests upon him. Two of the things
accomplished by issuance of the certificate have thus been restored
b - its revocatioill As to those'lands still retained by-`the member
from lwhieh the restrictions were removied by issuance of the, certifi-
cate of competency the statute is silent. But as the, original and
primary purpose of the instrument 0was to remove restrictions
from: 'Iands, revocation of the instrument seems ,neiessarily torestore
the restrictions, an'd a clear direction in thestatute to the contrary
would have been necessary to prevent that result. The rigt to'man-

age, control, andl dispose of the'lands the sames any citizen of the
United' States' was given the' tmember'b'eca'iuse; he was found to be
competent' and caable of managing his affairs free om supervision.
Re&ocaftion' of the certificate is a determination that that finding :
was erroneous ;it has been' vacated and annulled"and the holder must
be dee'med as lacking the ability, 6experience, and judent ne'cessary.
000000.:-t'00 0 enable -him'to c6onduct henegotiations fori the sale of' such lands
ias 'he'still retains and to care Ifor, manage, andontrol the proceeds.
in the absence of some expression 'to the contrary, cancellation of4
'the certificate, frdn 'the very nature of the instrument itself, extin -

guishs thei rights and powers' granted thereby, and when such can-
cellation is 'had,'the'holder' reverts to his former status: as an-incom-
: ;potent' member'o-f the tribe, 'subject to the, same restrictions that rest
upon other incompetent members. True,'the statute contain the pro-
vision that' revocation or cancellation of the certificate of competency
shall not affect the6 legality of any' transactions theretofore made by
reason of its issiance, but -that is a provision veory'properly 'inserted
for the protection of third: parties in dealings had with the allottee
while the 'certificate was outstanding and tends to'Astrengthen rathero 

: :lthaniweaken the foregoing view
L 6conclude, 'therefore, that upon revocation. of the certificate of.

competenecyof a full-blooded member of the. Osago Tribe. of Indians,
the restrictions -revive and again attach'to his unsold. surplus lands
to continue until they expire in Iegular course on the 'date' fixed by
Congress therefor unles the &retoary -of the In'teior shall have in
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the reantime, removed su restrictions i the exercisse of iathity
reposing in him- under the lav. -.

App; t :roveda: 0 ::> :-- . :100;0 ''?'z',o.5

Jos M. DIXoN,
F hstir A&sistwa nt retOj.

WITHDRAW; . -AL- OF tLANDSHCONTAINING -XOT ORXMEDIINiAL' A

INSTRUCTIONS

DEPARTMENT O T -- T- TER}OR:

,a.hington, D. C, August 16 1930-
REGISTER5 ST~.TE5LAND OFiIcEs;-

By Executive ordr o J 7,:: :;; - .<:[Girc1930 (No. 5389) the, followin gy; ord, e
ofwithdrawal; was' isued
Under authoity . -o , t act of Congres i June 25, 1 .,.- 2 910 (86 Stat.

847), as Jamended by-te c of Aug-tst 24, 1912,_ (837 Stat. 497), it' i's hereby
ordeed hatevey smllet fgalsubdivision of thie public land surveys hc

!isvacan unprpra uneerved puiblic land'and c6ntain4ahot spring, or
aspring-the' waters ~of which possess. curative properties; land all land. wBithin

--one-qarerof a mpileof* ~every surch spring located on unsu~rveyd public, land,
exclusiv ofAlaska, bie, ~anid ther same is hereby, w~tithdrawn: from ~settlement,
locatio sale, or and reserved for. lease under the provisions of the: ac
of Marc 3, 19,25 (4 Sta.4188), subject to'aiid existin'g righis.

Thi order : shall. remain in full force and effe Eess) ad until lrevokedb
the President oriy c aeof ongress . j q e et

The aboveorder was' designediito p freserve fo g eneral public e
and b.sv eneitthe unreserned: publiclaands , o exclusive 'ot Alaska, con-
taising ot spriengas.of springsthe w fwhich possess curative:

:. f0: :-onequarteroffaSmil~ofever~suc spingaioaer bn unuvyd~pi_; cur,;tiv6

propertiesa, in-order thatd r yvight :bleased underArtho prvisionst
of the act, ofMarch 3, 19 25. (43 Stat. 113), and the regulations
issued. thereunder, Cirtilar, No. 1034 approved. Octobe.,r,.A ,;92

(61 L. D.221)
n app icant 'torter q dor select lands situatedt outside Of a, national

forest ;in any State must. show' that the' lan is n ithiln ,ainarea. of
one-quarter mile surrounding any-hot spring osr othier prssi, having
waterspossessingeurative .properties, and. tht nde such springexists,
if it be a facet any legal subdivision of stland sought s to be aippro- :

0;t3 ;;fre~~ntySat ut ho'ta he~ad~i otwt-iu2apra:o: ;

t.13 :
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pxiated,. if surveyed, and if unsurveyed wihin .oneqart0er of a mile
from the exterior boundaries of the land.

; If there be any such spring upon or adjacent to the landas stated,
t0 0the :applicant must show the exact location-and, size, thero, together'
with an estimate, of the quantity of water .in gallons: which it is capa-
ble of, producing daily and any other information necessary to deter-
mine whether or not it is valuable o-r necessary within the meaning of
said, Executive ordjr3. W-.-here ,such sho.wing is made, the application
should not be. allowed but should be. transmitted to the General Land
' Office for consideration. The showing must be made in affidavit
form duly corroborated.

Permission: may be obtained. to use or improve lands containing
such springs, under the said act ofl Mach 3, 1925.

In case the attempted,- appropriation of lands is one the allowance
: of which :is within the discretion of the Secretary of the Interior or
the`Comiiiissioner of the General Land Office, the showing hereinbe-

:fore referred to must be furnished irrespective :of the date: of filing- of **
the application, entry, or selection before. favorable action 4is taken
thereunder.

This circular shall not apply however to ,selections or-filings made
in pursuance of grants which have been determined to be*" -Grants in
praesenti 'and to have: attached and become defective prior to July
0 .1930, orto valid existing 0rigbts, initiateadprior to said date and .
therea`ter maintained in accordance withthe lawsapplicable thereto.

You will i.make. proper, notations on- your records of this, with-:
drawal, in order that it rnay.be iconsidered in connection with any
appliation filed. .

G00f :eologicaSurvey, designation lists, both felare ' ind stock",rais-
.ing, will. contain aparagraph stating-

This area contains no spring of the type intended to be withdrawn by Exeu-0
tie order. of July.7,. 1930, No._5389, and therefore is unaffected by it.

Where oiders:-of designation uinder, the* enlarged. homestead or
stock raising acts& contain the. above-quote'd paragraphAit will not be
necessary for entrymen toimake the showing requred by this circuar.

.- C. MooiRi, Comnvissioner.
Iconcur:

GE:ORdE OTISiSMIHT
'Direto6r, Geo-logica Survey .

Approved. :.:
JOHN - I. EDWARDS,

A ssistt Anteetary.- 
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FRANCIS It WEAVER'

MINING CLAIM-On SwLSnE LANDS-ASSE5SMENT WORK AUT.';DEFA

Section 37 of the leasing, act of February 25,, 1920,, effected a ,change in ,the
mnining law with respect to the performance of annual assessment work
uponf mining claims, and thereafter a defaulti not aired by-a%:resumnption of-

work -became ground for challenge -byi the United> States- to the' *validi ex;
istene& eof lthe% calai MWibur v. Krushns (2f0,'U. -.' 306).

MINING CxLIE-CoNTsrTrAN,swriv-HEABINO-PcTcE- - NkERALn LAnb OF-
ricEa-FOREST SEavica -

The rule that an answer, which fails fto deny a charge is insufficient, to war-
rant a hearing 'and must be taken as an admission tof its truth under' the
regulationis relating' to.conte'sts on report by represetives of the eral
Land- 6Office is .equalily applicable to protests prefeorred by the 'Forest Sprvice.

V MINING .rM-COxnTSm-SAnwSm---acT cs,. -; . -0 ,...........................L.fi,. |-t0

Where a claimant elects to stand on his- answer to a charge and does anot
c choosetoA support:his contention as to ,the legal insufficiency- of the kiharge
by filing brief and Iargument before.,the case is reached in- its order for

-:. Ieaination in, the i Land Department, he.. will not thereafter be heard to
assert :thati he was de6pTived bofhis ,day in court because subsequently-

denied the privilege oof filing, brief and argument, -

EJDW sADS, As-istant Seretary: - - - - - --

The, Cominissisoner ,of Cth General Ltandh'Oce, has su mitte for
consideration and appropriate disposition a paper termed"Electionl
to Stand on: Answer" filed by Francyis jD. Weapr, in icon ion
with protest proceedings instituted by tie.Forest Service, challeng-
ting the-vaaldit'. 6f thb Ideal Nos. 2, 3, 4, 6, 11 and 12 oil shale'e/lacer
locations ;.covering lands in Secs. 30,31 and 3%T. I S., B.04 W., -

6th P. Mx' C(olorado. -

- The -Forest Service chatges:
1. That no discovery of valuable deposits of oil shale'or-of otherImineral

has been made within or upon any- of said mining locations.
2. That none of ' said. mining locations -,have- been maintained< tby the per-'

formance of annual' assessment- work. thereon f the years ending. July 1,

ff 1927 to 1'92:9, inclusive, -andwork has not been resumed. - - -

Weaver admits receipt 'of notice of- these .chargds. on April l1,
-1930.-, On-May' 10, 1930, Weaver filed .answer,- enyin harge No.;
1, and asw 't harge No. 2 alleged ony- ,- -

That the performance of assessment work -was unnecessary so far- as- the
United States- is concern~d; and, -if -.there had' beenuiy. default -therein,: sueh
default. would not be. available'to the United States.;

'See decision on- motin for reriheang,'p. 7i9. '
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* concluding his answer with the-statement7-7
Wherefore, this contestee, having'now, made written answer0 to the. charges

contained in said notice of April 10,:1930, hereby applies for a hearing on said
.charges.

The Commissioner's views 4uponthe foregoing answer were ex-
pressed in his de8ision'of June3, 1930 as follow s:

Contestee; instead of denying the truth of charge. No. 2, makes the state-
.ment that assesmentv work, was unnecessary so -far, as the United States is
concerned, and. it cannot take -advantage of -any default An said work, accord-
ing to his contention.

The Supreme Court of the United States, in its decision of January .6, 1930,
'in the Krushlic case, answered, ~this contention. In discussing .the question 
of whether an oil shale placer location, valid at the date of the'leasing act,
was "thereafter, maintained in compliance with the laws under which initi-
ated," within the terms of the 6excepting clause of section 37 or the leasing
act of February 25, 192Q,- the courtpointed out that such` claim would be

maintained byi the performaceof annual assessnient work= to' the value of
$1000,. or upon failure to - do~ such work by a resumption of-work "unless Xat::
least sonie form of -challenge': on behalf of the United States -to:the valid
existence' of the claim ' has intervened."'

This challenge' by the United 'States mentioned in, the ;decision, relates

* - .0:solely to a challenge'to the validity of the claimibecause of failurketo maintain
it in the manner stated by' the court, since'the-lwaising act was enacted.

: In accordance :with -the; said decision, the United States can avail itself of: .
a default. in the performance of assesment work on oil shale placers, and in
this case has challenged the validity of'the claims'involved.because of such: ., 
default.

lie, ther re6,6direted that-:'
Unless the conteste Rfiles proper answer-denying the allegations contained

injcharge No. 2, withifi 30 days from 'notice, thhe truth of said charge will'be
taken 'as admitted' bylhim, so' that1no hearing will be necessary'on the first

-' charge, as establishment by; the Government of charge No. 2,renders.the claims .
invalid, the -deposits and the lands therein not being then excepted -by. section
: 37 of said leasing act.

X 2 2f a:; j:-:0. i, . X -E,:, , , .fflf.0:e S at;t ,,onXA t- f frin hi

The claimant. inlis Election to Stand -:on Answer- reafflrns his
position that 'the United 'States is'.not concerned 4 with-the doing..of

assessment work, and cn s that the- Commissioner's decision of"
June 3; 1930, did not give him the dhance to present- orlly 'or'by

written brief his -,arguments in support of §uch position; thatit was :
made 'Without giving- him his day in .court, 'and that'f'thedecision
purporting to hold his answer insufficient, without affording -him an
:opportunity to be, heard 'isanullity. -

'-"Innthe-opinion in -Wilbur v. Frushnc i(280 U. S. 306), the Supreme
Court, in considering the qutstion,' "Did the Leasing Act of'1920

have the ieffect 0f ext Ugtsishing~the rig of the locator, under see-

[V0o.1
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ion 2324, to save his claim under the original location by resumingi i 
w"Torkt 'after-failure to perform annuals assessment labor ?" said-

ff,;:$ f1, The rule is established, by innumerable decisions of this'Court, and of
f -t X 0 state and lowver 4federal c'ourts, ''that when the location' of a mining- 'claim -is
perfected- under the law,, it has the- effect of a grant by the 'UniteI dStates of
the right of present and- exclusive ,possession.: The claim is property in, the
fullest .sense of that term; and may be sold, transferred, mortgaged,, and in-'
herited without infringing any right or title of the United-States. The right
-of the owner is taxable by the state; and is. " real property ". subject to the
lien of a Judgment 'recovered&'-gamnst the owner in a 'state 'or territorial 'court.
-Belik v.-- Meagher, 104 U.: S. 279, 283;f Manuel v. Wulif, 152 U.;S. 505, '51O 1-511
Elder v. Wood, 208 T. S. 226, 232.; Bra4ford v. MofrOisoI, 212 U.S_. 389. The
towner is not required topurchase' the claim or secure patent fr6fithen United
fStates ; but so long as he complies with the provisions of the mining laws, his
possessory tight, for all practical'purposes of ownership, is as good as though
secured by patent.; While he is required to perform labor of the value of $100
-annually; a' failure -to do so 'does 'not ipso -facto forfeit the' claim, but only
renders it subject to loss by relocation. And the law is clear that no reloca-
tion can be made if work be resumed' after default and before such relocation.

Prior to the passage of the Leasing Act,; annual performance of labor was not
necessary to preserve the "possessory right, with' allnthe incidents of bwnership
above 'stated,'as a gaist 1the United 'StaiPs, but only as 'against subsequent re-
locators. So far as the government was concernedfailure to do-ass'essment
work for any year was without effect.. Whenever $500 worth of labor inthe

- aggregate had been performed, 'other requirements aside, the owner became
entitled to a patent. even though in some years 'annual assessment labor'had
been omitted. P. Wolenberg et al., 29 :. DX 802, 304; Nielson v. hampagne

M -in &i M. Co., 29 -L. . 491,493. ' -
It being--conceded that the Spad No. 3 "was a valid. claim exisfeat on Feb-

ruary 25.1920,"the,only-question is.whether, Nvithin the terms of the excepting
,clause of section 87, the claim was "thereafter maintained in compliance with
-the laws under which 'initiated." These .words' are ;plaini and explicit, and we
have only ,to' expoubd them 'according to their obvious and natural sense.

It4 isnot doubted that a claim initiated under 'section 2824, H. S.,:could
-be -maintained by the perfomlnancea of annual- assessment work of the value'of
$100; and we. think- it' is 'no less .clear that after failure 'to do assessment
work the owner equally maintains his claim, within the meaning of the Ceas-
ing Act, by a resumption of work, unless at least some form of challenge on
behalf of the United States to the -valid'existence of the claim las intevened;
for as this court said 'in Belk v. Mecfger, supro, at page 288, "is rights afer 

' 'resumption were preciselt what they would have -been if :no default' [that is,
no default in the doing of assessment labor]' had -occurted."'- Resumptionof 
work by the owner, unlike a relocation by him, is an act not in derogation
but in affilrmance of the original location; and thereby the claim is "main-
ttained"no less than' it is by performance of 'theannual assessment labor.
§Such'resumption does not restorea I ost ' bstAte-see Knutson v. Fredlunel, 56
,Wash.' 634, i 639'; it preserves an eaisting estate.-- 'We are of, opinion that the
Secretary's decision to the contrary violates the plain, words of the. exceptiing
clause of the Leasing Act. - ' -

0 ;0;- f18607 3,;M-82;-S.'--von.--; 580;:-12:,;;;0>- j0.0.
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* Nothing is perceived in the language:, of. the .court; above quoted, or
elsew *here''in the opinion fromwhich jt-is taken, that warrants the.

'; conclusion that the United. States has no_ concern, usequent to the
passage-of the Leasing- Act, with the i ._per'formance of annual assess-
ment work and may not take advantage of defaults in its performance
;0that have not been cured by' a -res'uiption of work.- To the con-
tfrary,' the -court appears' to have exkpessly recognized that a c hange
in the law in this respectdwas efectd bythe provisionsquoted from
section. 37 thereof, and that, defaults, in pecrormance of assessment
:work .not -cuied by airesumption:of. :work is.:a valid ground'for.
challeige by the United States to"the valid 'existened of the' claim.m

Charge No. 2, tlherefore, appear's, to 'be a: valid. charge, an dif
proven, is. as much determinative of all rights of the-:claimant in and-
to the locations as Charge No.' 1 'The .answer,: therefore, which. fails
'to deny'the- charge, is clearly insufficient to: warrant a. hearing, and,
must be taken 'as an admission of' its' truth under section 10 of the.
regulations relating to contests L oh "report by representatives' of
the General. Land'OffIc (44' L. D.'. 572),. equally aapplicable. to I those
preferred by representatives of ;the Forest Service, which' section
provides:: 0

Ifthe entryman or claimant fails to deny the charges under'oath and apply
for a hearing, or to submit a statement of facts rendering the charge.immaterial,

* * * such failure will be taken as an admission ofthetruthofthecharges
and will.obviate the'necessity' of tbeGvernment' submitting evidene' in suppor t
thereof. * * *

No- merit 'is seen:in; the contention that the claimant was deprived
'of his 'day in court to file briefs and arguments in support of' his
Ilegalposition assailingthe materiality of the charge, Ifthe claimant
did. not choose to support his. contention. as to the legal.insufficiency
.of the charge by filing briefs.-and- argumentsthat omission is attribut-
able solely to his own nneglect.' :Rule No. 70 of Practice: (51 L.: D.
547, 55'9)'provides:

.-If brief is not filed before a case is reached in its order for examination, the
argument will. be considered closed,. andj no further argument, or ,motion of
any kind :will' be entertained, except Lupon application and upon good cause:
appearing 'to thencommissioner therefor..

Whiile no error is perceived in the action of 'the Contmissioner, on
account of the importance, of the question r aised bythe claimant's
contention, which advances a theory of'law counter to the declared
policy-which th'e department is pursuing in regard to oil shale claims,

'in-default' as 'to assessment wo'rk'and not cured by Iresumtion,
opportunity 'will be given before action 'is directed"in the case to file,
within 30 days from receipt of this decision, such written brief and
'arguments as claimant's attorneys may desire to submit, or apply, for;

[W..
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'ora argumient ofithe 'question~ -befbr th earten, obthwa
itheir optIon li-oralJ argument is desired, claimant's' attorhieys :are

~requiested, to name a. date!W wen idt ~will be -convenien orthem, -to
present their, argument. 

FRANCIS D. WEAVER (ON REHEARING)

D ecidedDecemb)er 18, 1900- 

MI NING~ CLI-ISnz LAND5--DEFA'uLT I'ASSMN WOk-GovmaŽ4-
MIENT, P30EDNSL4qwtL p1ETR

Wher "the claiman't of' an' oil 'shale 'Placer' in answer to adverse chargesi
:~against hiis claim fails -to deny the charge of hfalure to-do ~asses~ment work
and thiat~ work was not thereafter resumed, and elects, to staad! solely on
his answer denying other charges -on, the. ground. that, the charge relating

tomere performance ~of assessment w-ork is unauthorized, by law,_ the charge
wilil be trakn as estabhlise an h laim held 'void.~,

DJEPARTMEN~TAL DEcISION CrITED AND ArrnAI.

Case of T~ he Federal Shale Oil Company (53I. D. 218) ,.'followied andappled.
EDWARDS Assistant Secretay

A'fully anioeprticularly set forth in departmenta dcision~
,of August 23, 1930 (53 I. ID. 17-5),the Foiest Service fled a prdtesIt

agins certain oil shale cla'i~s' of Franicis D. Weaver situated inT.
S .,' R. 94 W., 6th P. M., Colorad o, charging lack of .discovery, of

* mineral and f ailure to' perform* assessment work for the. years 1927,
J 928, and-1929, and that the work had niot been~ resuimed.~ C laimant.
responded with denial of the charge of discovery, but as to . default.d
in assessment' work did not deny. it,, alleging in- effect' as,.excuse -that
the ~~United, States' was not conerned with its perfomance, and ap-
plied fo ern.Uponi consideration of this response the Com-

missioner: allowed- claimant 30 days 'to Aieny the charge as td'nonuer-
formahce of assessment, work, statin~g that upon 'failure to ~om'pl y

with that requirement the charge would, be taken as- established, and
that', such establishment whould render th6 claims ' invalid. There-
after claiant`. ,filed what .is termed an "'Election to Stado An-
swer, reiterating his contentions as to the invallidity -of -the" charge
as to the nouperformance of assesment-work, 'adsttn peti~~other objections As ~to ~procedure _takeb the.Commissioe.Te
case' was submitted to. the: department for consideration.

By*,.thAe dcision above mientioned of Augustm23,.193_0, the 'depart-
ment disposed of all objections ~of the claimant, except~ as to~ the
v~alidity. of. the-. charge:, as to assessment work, an hlesaing 'it

percvedno'error in the preferment ~of the, charges, 'sining at-
some length ,the reasons for its conclusion, acceded .td' the 'claimanit's
requet to hear th atr ute nfrther ruet rlad

1179
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0 written,: before finally determining the miatter. Subsequently claim-
'ant waived: his' privilegeto present further argumen but Jrequested
that' decision 'in the. case be withheld until the appeal of the Federal
Shale Qil- Company was considered, which presented 'eltthesa ques-'
tion-as:to the right of the; Government to challenge an oil shale claim
for failure to perform-assessiment work..

By decision of tNovember 11, 1930, for. reason therein stated, the.
department overruled -the .demurrer~ of, the l'The Federal Shale 'Oil
Company in the proceedings against: t. (53 I. P. 213.),sustaining the
Commlissioner'su action in requiring .a4ns er to.C a charge therein that
the assessinent work had not been perf rned. for. the year. ending.
July I, 1929, and hadnot since been "resumed on the oil shale.claim. 
involved therein.-:!,

The. conclusions 'therein expressedgovern in this case, and-in'ac-
cordace therewith, the Commissioner's action is affirmed, 'and as
claimant has elected to stand on his answer, the oil shale placer claims
: involved in the contest,.to wit, Ideal Nos.1 -2, 3, 5, 11 and 12 covering
lands ini Secs. 30, 31 and 32, T.: 7S., R. 94W.- 6th P. M., Colorado,

' are declared void.

ARTHUR E. MOULTON;

Deadedtf x Au.st 28, 1930:

HOMESTEAD EDNTRY-SToCK-R'AISING HOMISTEAD-ADDITIONAL- XLES AND0 REGU-

A regulation to the effect- that'one who, had .mcdeda wstock-raisinig' homestead
entry,.whether original or additional, isnot qualified to-makeuan additional,

-entry under section 3 of the stock-raising homestead act, even 'though he.
had not obtained the maximum acreage allowed'by the stock-raising 'home-

: stead law, is' not authorized by thvatact and will no longer be applied. ,

EDwARDs, Assistant Secreitary y

This is'an ".appeal by Arthur E. Moulton from a ' decision of the

Commissioner; of :the' Geinral-L'and. Offiee dated'March' 27, 1930,

holding: for cancellation his entry under' the -stock-raising hlomestead'
act tembracing'SE1/4 SE1/4 Sec.'-34 and, Sl/2 Sec. 35, T. 6 S., R. 54

E., M. M., Montana (200 acres).. - - s
The decision was' based on the provisions of paragiaph 6 of- 'thle

,regulaions .of Januaryl.2, 1925,: Cireular' No.`5239 '(51L. R.A1),

:reading as follows:. ' ' ' ' '

One who has made' astock-raising entry,: whether original or additional, is

not qualified ~to make-as'ection 3 'additional entry eveSnthough he-has not
obtained ,the miaximum!acreage allo.wed .by -the- stock-raising law.

" It appears that Moilton inade entry un'dei: t'enlarged homeiste'ad
-00' 0 :act for S½ NY2 and Ny2 S½ Sec0. 35, said township, and an addi-
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tional: entry under section.4 of- the stock-raising. homestead aet for
N4/2! NWI/4- and NE'4 NEi/4 Sec. 35.. Both entries were perfected;.
:: The :entry in que'stin was made November 7,' 1929, and in- his' lappli -

: 0cation: .Moulton. stated-thathe had given v his son a; deed for the
original entry,' "reserving a lifelease." -

In the decision appealed from it was held that-as thet enitryman -

did not-own and resideoni-his original entry,vthe entry in question is
not governed by section 5; of the stock-raising homestead act, 'anad
must therefore be canceled, -as the entryman was not qualified to make
an* additional entry under section 3 of: the act.,

Thiefirst proviso, to said section.3, as amended by the act of Octo-,
ber 25, 1918. (40 Stat. 1016), reads as follows:

That a formei" homestead entry of land of the character' described in section

two hereof shaltnot be a bar to the entry of a ftract witin a radius of twenty.-
miles. from 'such former. entry under the .provisions. of -this Act,. which, 'to- -

-gether with the former entry, shall not exceed six.hundred and forty ,acres, sub-
ject to the requirements of law'as to residence, and improvements, except that.
'0-:no, residence shall' be' required on such addinal entry if the'entryman owns,

and' is 'residing on his entry.

* 0;00 S Upon mature consideration the dpartment conc'ludes that there
is no proper foundation for the paragraph of the regulations above
quoted, and it will no longer be followed..' ,

; f; 'The 'entry will remain -intact subject. to Ccompliance with the law
as to residence and improvements, the decision appealed from being

Reverse.

UNITED STATES v. McABFEE

bDecded September 25, .1930

HoMESTEAD ENTRY-AGR MT TGO PURCHASE-DEEDs-PoP B.

One:is a proprietor within the meaning of section 2289, Revised Statutes-, as
amended, who enters into' an agreement to purchase land and takes posses-
sion, notwithstanding that the contract included among the 'tracts a cer-
tain tract ,that could not be conveyed, if he accepts a deed for the tracts

that were subject to purchase under the agreement. Alfred R. Tkornas (4;
::L. D. 200).

t;:0-E~wsxins; A~sistant :Secretay: 0:0:0itt.0--0 t: :05
The appeal of Samuel T. McAbee from a decision of'the Commis-

* sioner of the General Land.Office' dated' April. 19, '1930, presents.
for determiniation the question whether he was the proprietor- of more
than :160 acres of' land in. the -United States when, he made 6ntry.
'under.section 2289 'Revised-Statutes, for lots 15 an 16 of Sec. 3 and
lots 13 and 20.:of Sec.',2-T. 12 N., iR. 14 W., M..D.WM.. California-..

'see de&ision on motioi, for rehearing, p. 183.
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:0 -The entry was -made'on Novemher 18, 1921, pursuant to an appli-
; cation. filed October 19, 1921, which; application 'was. aniended
N6vember. 1,S-4921. On the latter ;dateIhe. applied -to -make -;entry
under I section A-4of the 'stock-raising homestead-act for lot 4. of Sec. 
4 and: lot 8 of Sec. 3, said township, which application was allowed
on;January7.22, 192..:

On February 24, :1927,0 entryman submitted final: proof on the' com- 
bined entries. Final certificate was not issued. . -. --

.-. 'Under 'date of May '14, 1928, the Commissioner -f the General-
'Land Office instituted proceedings against t he 'entries, charging in-'
sufficient:residence tan'd 'that .entryman was ;not :qualified to m'alke a
homestead entry S:on- .October '1, .11921, nor at -any date since,- for

- the -reason that' he-,was on said date, and has been ever, since, the 
proprietor of more than 160 acresj of Jland:,in the United States.-

-::The 'charges were. deenied 'andwa hearing was had. -By decision' dated
Augut 29,W'929, the register of the district land office6held that the
entryman bhd 'substantially comniplied with 'the law -as to resldence,-
but .that he was not qualified to make the.-entries.. The decision
appealed from affirmed the decision of the register.

It appears that on May -1,1921, I eitrymian entered into an agree-
mient' with Nicholas B. Campbell to purchase lots, 4, 5, '6, 7, 8, 12, 13
and 14 of Sec. 3, lots 1, 2, 3, 5, 6, T and'8 of Sec. 4, lots 1, 8. and 9-of
Sec. 5, T. 12 -N., R. 14 W.,WM. D. M., SE1/4 See. 31, .E1/ 4 SW1A and' 
V1Y2 SW1/4 Sec. 32, T. 13 N., R. 14 W., M. D. M., togther with about

400' head' of sheep which were on the land, for $11,000, MeAbee went
: into'possession of the land at once, and on December 7, 1921, there
was recorded a deed whereby- said Campbell' conveyed to McAbee'all
the land described in the .agreement except lot 8 'of said tSec. 3, as to
which it developed Campbell 'did not have titlol. The deed had been

-executed May-li, 11921,. and was delivered a day or two beforef i{t 
was. recorded. '

-The department has 'repeatedly -held that one -is a "-proprietor"

within the meaning of 'section 2289,- Revised Statutes as 'amended, if
he has complete valid right to acquire legal' title, 'or if, without that-
complete right, he 'has a valid and enforcible right to acquire legal

; title, subject to defeat only by his own act or default. See Afred-
R:0.Tlowmas (46 L. D. 290) and cases t -re ciThe execution of the contract on teayr itd -toution 0 May11, 1921, pursuant to Which,

6MAbec went 'int'o possessi6oh of more'than 160 acres of land, 'made
him- the propridtbi of the' land within the 'meaning of the statute, and
he was not thereafter qualified to make' a ihomestead entry.- The fact
that the contract -of sale described'61ne6;legal subdivis'ionas'to 'which
Ca mpbellI did not have title did not affect the'-force and effect of the -
6cohtfat, as t x'reimainider :'of -'the land, McAbee eive- Ito' it
proceed thereunder as to all save one legal subdivision.

[YOLI
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C:ofinseli for' appellat ha& pres'ented' nothing inhhis argjuent on
appeal which convinces the departiient that his client does not come
.within the, well-established imeaning of: the word "proprietor" as;
'Used, in the statute.;

The decision. appealed from is
____ Affirm~~A. ed.

:UNITED STATES v. .;cABEER (ON REHEARING) ; :

;Decied December4, 11930

flHOMESTEADn ENlY-A EEMENT TO PURO1A5F-'-QUITABLRE TIm-PRoPnIEuoU-
WormDs AND PHRASES.

The word ",proprietor" as that term is used iin section 2289, RevisedStatutes,
simply means an owner of land, .that is, one who has .a fee simple title or
who may acquire such title by carrying out his own obligations or by en-
forcing avested right. Sieshteen v. ornJ(43 L. D. 200).

EDWARDs, Assistant Secretary:.
A motion' has 'been presented byv Sam .T-.: McAbee, for rehearing

of' the decision of the depjartment of September -25- '1930 (53I. DL.
181), -which'affirmediaiedecision off the Gt n'e'eralLad Office) dated
April 19, 1030, holding for cancellation his original -and. additional
homestead, entries.

'The admissions by claimiaant -of all .facts relative to contract of sale$ 
and its subsequent;consunm attion.. made it unnecessary to adducee
proof of ownership in vendor of the property at date of contract
of :: - fsale.0- .-- :, . : .:; 0- :::, :: i ''::':-'':i ';

A: personl is "owner" o fproperty although he holds equitable
title only. Finkboinerlv. .enfallsIsurance Cowany (Cal. ).ow
( 92 Pac. 318). Thus one who is in possession .of land under!a. .cpn-.
tract for conveyance,-of fee on payment of purchase money, is 'equi-
table owner injfee.&ImnpereiaZFr iance- Con any v. qunrngn
(Penna.) (12Atl. 668),; Section. 55, title Property, 22 lC. 76.

In the case of Siestreen v.Horn (43 L. D. 200),K-the depart ent
held-

"The, word. proprietor, as empoyed 'in this' statute, (Section 2289, Revised
Statutes) ,: means neither .more nor less than. owner, one who hasi a fee- simple

'title to the land or, may acquire such title by carrying out his owvn. .obligations

or, enforcing a vested right.- See.' Gorley v. Cou trynan (27. L. -D. 7026)-;
:Smhith v. Lonypre (32 L. D. 22 6)-. [Parenthetical matter supplijd.i'

No error in the departmental decisioncomplaied, of- has been
pointed out and none appears.

:The motion is
Denied.

-1-&: 
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RAINBOW :0PINNAGLE COAL:COMPANRY jAND PACIFIC COAL
CMANY

Dff ,:;ff .'-000 . recided Oobe# 1930'

COAL LANDs-LEAsE-AsSIGNMENT----SECRETARY OF THE INTERIOR.

The authority of the Secretary to recognize and approve assignments or trans-
fers of coal leases or interests therein is not limited by the leasing act to
those effected by acts of the parties,-but it extends to those effected also by
operation of law.

COAL IIANDs-LEAsE-AsSIGNMENTr-AsSIGNhE-SEOrFTARY OF THE INTERIOR.

U It i within the province of the Secretary, before approving an assignment of
_:a lease, to decide whether it has been satisfactorily shown that the right,
title and interest in the lease have been transferred to the one claiming
under the assignment, and, iif so, ;whether thel'assigee ise'-competent and
qualified to take and-hold the lease under the leasing act and the regula-
tions issued thereunder:

000 0C; (: OAL. LANn-LEASE-AS5ImNMENT-MIORTGAE--SRCRETARY OF THE INTERIOR.

_: While the validity of an assignment of ta coal lease is dependent upon the-

0 approval-of the assignment by the Secretary of the Interiorm yet the binding
force and 'effectof a pledge of alease as security for a debt as between the.
-parties is not contingent. upon its prior autlirization by that officiaL

EDWARDS,) Asistant Secretary: .

The Rainbow Pinnacle Coal Company has appealed from a deci-

; sion 6of.the- Commissioner of the6 General Land Office denying its
application to be substituted as assignee of coal lease, Denver 038168,

now held by bthe Pacific Coal Company.

It is alleged in support of the application that, the Pacific' :oal

Comllpany -of which Andrew Walker was and is president 'became

0 0 -S0- t:- fiinancially involved and 'borrowed $1100 from -the six 'persons who

comprise the sole personnel: and- only stockholders of, the -Rainbow:

Pinnacle Coal Company and -who 'Were stockholders in the'. Pacific

::-0Coal Company when the loan wasvmade;;that Walker as: president'
'of the latter executed a collateral note payable 6tQ-W. W. Byrd, one

of the six persons making the' loan, for $1100, pledging the coal lease

'as security for the payment of the loan, which was the sole induce-

ment for the extension of: credit to the Pacific Coal Company; that

the note, being unpaid at maturity, foreclosure of the note was made

In strict accordance with the laws'of the State of Colorado, to which

Walker interposed :no objection; that.,Byrd, one of the incorporators

of the Rainbow Pinnacle Coal Company, has paid the annual rental

du'e the ( Government, 'and that Walker,' subsequent to the' Commis-

sioner's decision denying the application has Vsent notice.of further

rental due to Byrd with request that he pay it.

Applicant has filed as exhibits its certificate of incorporation,

f;ephotostatic copies of the collateral'note, notice by advertisement of

the public sale of the collateral', affidavit of publication of the notice

: [VOL;
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an'1doof anin~istrm'enit executed ~.by'6oneCreanmer-as crier, of sale recit-_
ing, amng~ other thins that -at th ieand place' 'advertised,' ,as

in the. instrument, there being noother bidders ~at the: sale., The-
lands -so described include, the laands1 embraced in- the coalJlease, b~.ut

no ention ~is m-ade of the coal leae, nor~ are fra odscfcn
~veynce'orassihmet o an nteestlif real property usedhein

The claeantei teMay 5;1929, snad.pybe'in -'90~
dlays tByd Iandi purort. besigneclby Andrew.- Walkera

president And, by~ anothr of' gbenm s ertary of the-
Pacific- Coal Company: -t provides~ at maturity for the salea of the
(collateral, the coal lease,' at public or -private sale ~by the lea1hle
or owner'cf the. n'ote,"hi's agenlts; etc., without niotice and withouit.de-
mnand of 'payment, andl that .th'6 legal holder or owner~ of the'note'
may become ~,th&e purchaser ofthe coll1ateral. ' 

Walker, as presidlent of the 'Pacific CJoal CGOmpany: and profe'ssling
to represent i7.5 per icent of~ -itso capital ~ stock, .'pot'es6ts againstc~ the
application. He sets forth' thtterear tredirectors'o-f the said
'-company adoMarlh 5,129.two~ of ithemn, Stanton, and, e{mler,
came to h ffc fthe company.- an'd in-formed hmtewre going
'o have a, Meeting, of the -board 'o6f directors ~andttthmiue

ofsuhmeeting read as follows

A meeting- of the 'board''of directors -oft te, Pacifc Coal Compan y 'was' held
nt the office of 'the comany, 415 Qufincy 'IDiding 'Denver, 'Colorado, at 2 p. mf.
March 5, 1929. Present, Andrew. Walker, W. Stanton, W. W. Byrd: It was
proposed by' S. F. Hemlei'~ to ~ turn .over the lease of, the Pacific Coal Company
~to W. W. Byrd-viz-the S E I,4 N W4, E' YS.4 S/2 SE'/-of, section 4,, ~NV 2
I~Ey' of- ' ection I~'alin' township. . Range 86W., 6P. 4.Corao
-containing 320 acres as lsecurity for money loaned. the, company, seconded by
W. Stanton.

'Wallker furtlher avr that he poetd 'aantteation ae
t the metin forite reasoli that the lease coul d no eassign~d

-or sublet 'witho6'ut' the ~w~ritt~en'i consent of 'the lessor laind~ that: he
thereafter filed withi the secretary~. o'f-h6 coinpaly, a rtte prtestf

th~~~~~e contentscof which he -purports to set out, ap wihiubsthde

states that the- meeting was,' regiawas not called by -the preasideni
and sertary as provided'in the bv-laws; that the board of diietrs`

hve no authorlity to dis'sipate" h sesuidrteblw'

except with the' ~'onsent ofthe oders Id f 't leaf _th~reefufths' o6f
the capita stock usaii' frcr,'targlro a'ca

meeting called f or the purpose;. tat the'deliber'ations of the brd
were, in violation of ,statute, te 6harte an&6'y-law~s and' thAt he-did
not sanction" thie adoption ~,of, the' r esoblutioni~ above quoted; that the
directors "O~ntied reigned S'eptemiber- '2,12,adthereafter
formed- the Rzainbow Pinnacle~ COa Conpy to -take ov~ 'the k1

48,5 1 .�
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'. without-finforming the majority, of-the stockholders of the Pacific
C oaL Company. -

:0- The' Conmissioner's teasons for denying-the application are stated
.t'as follows:

14No forinal assignment from the Pacific Coal Company to the Rainbow Pinnacle
Coal, Company has been furnished. Thus, in effect,, the application is not .an
application for an assignment but one for substitution of the. Rainbow Pin-
nacle Coal Company as lessee iniplace of -the. Pacific doal Company..

The- only method by which thbo department can eliminatefinvolu tarily is
under paragraph 6 (a), of the lease form, and as a sufficient showing is not
presented to warrant adverse action under paragraph 6 (d), the application of
the Pinnacle Coal; Company filed' March '25, 1930, is' herebyQ denied subject to
, the usual right of appeal.

*In'so far as the Commissioner's statements imply that the author-
*ity of the department to: recognize aand ;approve assignments or

: transfers of a coal lease or interests therein is limited to those effected
by the act of the parties and does . not. extend to X those effected :by
op.eration of law, they. announce a restriction of power that the leas-:
ing act does not impose. Paragraph 6 (d) of the lease which provides
for.1forfeitu're proceedings in the event: the 'terms of the leasef are--
'not keptdoes~ not support the proposition announced by~ theCorn- 
* rissioner -nd does, not apply. Furthermore, 'if the law was as he
states, interest in such leases would be-absolutly exempt, from. sale,,
by judicial process and i incapable of being applied 'in satisfaction
.of the debts of the-owner, thereby, in-many instances, seriously crip-
pling the holderof 'the lease from financing his operations. The. 
transaction disclosed, however, was not an involuntaryv:transfe r or
assignment. of the-lease interests. A pledge or mortgage and a power
given to sell the property pledged for nonpayment of :debt is as
much voluntary as an absolute conveyance.

The Ipertinent inquiry here is, has it. been: satisfactorily shown that
the right, 'title and interest in the lease has been transferred to the
applicant, company, and if so, is it otherwise competent and quali-
fied to take and hold the lease under the :general'leasing act and regu-
lations' thereunder, 'a question within the province of the depart-
ment to decide. ' Tdylor and Mca 6tosh v. Pra'tt (51 L. D. 645).

Considering now Walker's. grounds of lprotest, it may be observed
; t hat there 0is no merit inlthe suggestion that the 'pledge of the coal- 
lease as security for debt without previous authorization of the de-
partmeit did not have force and effect .as between the parties. While
the power of the department:'to withhold approval is undoubted, and
assignments without such approval effees no change, in the lease-
holder's relation to the' overnment, and the refusal to approve. may
result in the, assignee losing the fruits of his transaction, yet if in
this case, the pledge of the lease' was made'by the Pacific Coal Com-
pany, a. court of equity would hold it to the obligations so assumed.

[ Vol. 
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See isaacs v. De.& Hon. (1'1 Fed. (2d) '943),g ASionow, iv. 'Hill (Mont.)
(286 Pac. 140). Nor is it, perceived how the pledge of .a;.oal lease9

-'as security for 'a loan- to 'ithe hoIder in. finan-cial straits vwould,' with-
o ut -the disclosu'ret of iother facts 'and' circumstances, be a, dissipation
-of assets 'of the company, or' 'why nonconcurrence' of Walker as -one
' member of the board of three.directors rendered a resolution of.the
board invalid; nor, why; if Walker. as- he alleges, in effect believed the
'action of the: board dl'trai vires, he 0subsequently executed the. collat-
-eral note for the corporation and thus carried into efect the chal-
lenged resolution. -As to the allegation that the actioni of the board
was invalidt' because the meeti gng was irregularly- called;, the. depart-
ment 'has nothing before it sufficient to express a view.

Aside' from, Walker's protest the department -is, not: satisfied that
the instrument reciting the' sale to Byrd at public auction of certain
of the lands included-in the lease is sufficient in form' to divest the6
Pacific Coal Company of its title to the lease, or puts that company
out'of power to make. further -disposition of it, but assuming that
it is `sufficient to show an assigninint to Byrd, there 'is noinstrument
furnished transferring the interest ;so acquired 'to the 'applicant
company. -in 'addition,' Walker's 0;protest raises questions '-as, to:

whether or :'not the pledge of the lessee was in law, the act 'of the,
Pacific. Coal Company,- a matter that more properly shiould ,be
'settled, by the: local courts. If the' i applicant company -is' equitablyv
,the owner~ of the lease, it would seem that it could compel a formal
assignment 'from the Pacific "Coal Company.

In the absence of more certain evidence of its. rights to recognition
as assignee, but without prejudice to the presentation of a more
satisfactory showing, the Commissioner's decision is ,affirmed.

TAXATION OF. SAC AND 0 FOX INDIAN LANDS IN THE STAT. OF
IOWA

Opnwon, October 8,1930

S:A( AND Fox' INDIAN LANDS-TAXATON.-

A reservation in a legislative act of the State of Iowa which ceded jjurisdic-
tion over, the lands- of the Sac and-Fox Indians in that State to the United
States, reserving .the -right of taxation,,; became .binding- and 'enforceable':
upon its' acceptance :by, the tUnited States, and the right, of 'the State. to
tax those lands is governed by the legislative compact so entered, into.

FijNNEY, Soicitor,

At the. suggestion of the Commissioner of- Indian'Afiairs you
[Secretary, of the Interior] 'have requested my opinion' as to 'whether
: the 'lands 'hereinafter refe to constituting what is known as the-theXi jan .-ds' ? -. :hD f -- f .k tia; :. ;-T iD :U :-2
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0; 0D0 f: t :-:Sac -an~d Fox; Indian. Rese~rvation.-in .Ath'; State ofS Io~wa,- are: subj~ect:' 0

to taxationo by the State'. -,
By' the treaty of October -11, -1842 (71 Stat.. 596), the Sac and- Fox

Indians ceded to the IJnited .States all.their lands west .of the, is- -

sissippi River, the-lJnited States agreeing'to, assign them as a. reser-
ivationd and permanent place of. residence, a tract of land on-the Mis-'
-soui'i Rier .or some tof its tributaries,.to w.hich.t1he zIndians weretto:
.-remiove wthin thee: years, the Go(vernnient. also agreeing to.hpay the
-Indians certain annuities and&furnish' certain supplies;.- In cnformi- 
ity with' this treaty,r a resemvation was setapart for the Indians with-
in what are now the. boundaries,:of- the State of Kansas, and the tribes
with -the exception 4of £somineindividuals 0 removed thereto. By. the
tidaty: of October 41, 1859 .(15. Stat. 467.) ,.provisio-n.was .made, among
others, for. allotments tof: lanfd ' i-n severalty -to the members qf the
'tribes. Some of. the Indianas however, headed by Chief Maw-mew-
-wahne-kah, were bitterly opposed to receiviinglands Jin-severalty .and 
: :f 0 0r efused~to be~enr~ol £eenrolled for thatpp .as charged that Chi'
Maw-mew-wahl-ne-kah used hisf influen<e to: impede. and cpieyent-exe-
cution of .the treaty. . For thisconduct hei was- deposed ,from hs-
-6.hieftainship and thereupon with. some five0.or six lodges who were

: induced to follow hiin he. left his people in, Kansas and returned to
Iowa where he was subsequently joined. by other. members of. the
'tribe and;.by! straggling Pottawatomies.. and W rinnebagoes. . They
established :themselves in Tama 0Cotiywhere the nucleus, of their..
present reservation was formed rbythelpuichase. from .white settlers,.
with the proceAeds.derived fromnthe sale* of a band; of.-ponies, some.

41.acres of lnd
From theiitnime they left Kansaasup ..to-, 1867 they received noaid 

-from the Federal Government and all efforts of the Government to
.have them return to their people, even the withholding of annuities
otherwise due them, were without avail Attention, however, 'hay-
ing been called. to the destitute condition of these Indians, Congress,
by an item in the Indian appropriation act of March 2, 1867 (14'
a: :: Stat. 507) ,: provided for the payment iof annuities to them, so. long
: as:they were peaceful and had the assent of the Government of Iowa
to remain in that .State. Such asseknt .of the, State -having previously
been given.,by an act of the,-General:Assembly in 1856, a special agent
was appointed to attend:t-o the :band'and' ay them their annuities,

: and at their request $2000 of :their first annuity-moi-y w'as used to
,purchase' a tract of' 99 'acres o' privately owned land'in the State.
Since then additional purchases of land amounting in the6'aggregate
t- some 000 acres, have from- time to time bee n made in the same'
: :'manner.- o-Iii the acquisition of, these:ljands,' itwas- apparently the
.:esire of the; Indians t oestablish a,.tribal or-communal title, and to
that end the legal title was conveyed to the eGovernor of the State of

[ v:Vql.0:t;t' I 
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Iowa in, tust Xfor the Sac and. Fox Indians .ih Tam aCdntyh Io w
except in a few' instances wherttrustee' selected to, holdthe ljeg ,
titleJwad. the; Unite6 States :Indian. agentthen, in charge ofhe~se
Indians. " -,

Such was the condition and status of the landsifere involved in'
-1896 whetf the legislatui'e f the' State*.of Iowa 'was ind uced'to pdass
an act ceding' -jurisdiction: to the' Fderal' .Gooverninment- .(Ac-t 26th,
Get eral .Assembly,'Chapter 110; Pae iM) -The provisionsaof this 
act, being- material to, the questionj at hand, are reproduceed below-, in,'

full: ' ' '~~~~~~~~rprv toi~f'te
'STIoro 1. That, except as hereinafter provide d,exclusive jurisdictioif of the'

0 She'and, Fox Indians residing in Iowa-'and retaining .the tribal relation; and
. ioft 'aIl- otherJ Indians dwelling With 'them, and ofd all jands now ,r hereafter
owned .by or, heldini trust for them as a tribe, be. and the 'same is. hereby'
tendered to the unitedAd States, and that, as soon as the United States slhall
accept and assume such jurisdiction, all such juisdiction on the 'part of the
State of Iowa shall cease -

WSa. 2. Consent is hereby .'given to the UnitedS states* to purchase any land
';ia 00 -Tama'county to be used for iandin connection with -any!school or schools.
to: be established and managed by-federal authority for .the education of said..
Indians.

SEC. 3. Nothing contained ,in this act shall be so construed as to prevent on
anyof'the lands referred to in this act, the service-of anyjudicial process isued
by or returfiable to .any court of this':state or' judge thereof, or-to prevent such
.courts, from exercising jurisdiction tof- crimes against the laws of Iowa- com
.mitted.thereon 'either by said. Indians or others,.or of such crimes committed
by said Indiansmin any part of this state, or to:preventtheeslishmeit and-
maintenance of highways and the exekdise' of the' ;right of eminent domain
t~f:00-, under0 'the Vlawst of :this-state over lands" now or hereafter owned by' or hed'
i11 trust. for 'said In'dians, or- to prevent the taroationto- said -lands 'for 'tate,
county, bridge, county road and district road purposes, and such other purp-oses'
as the general assembly may.ftrom e to ti me , by, sppcial .tstatute provide.
.(Itaijes supplied.)

By, aw Clause inserted in the Tndian appropriation act of June 1 -;0,
-1896. ;(29 Stat. .321, 331), Congress acepted: the cessiol of Stae.
Jurisdcetion in thefollowing language:

That: the United ;States hereby accepts and assumes jurisdiction over - Ethenic
.Sac and Fox Indians of'Tama County, in the State -of Iowa,: and of their lands
in said State,- as, tendered to the United States by the act of-, the legislature of-
said State passed on the siwteentlz day of January ?eighteen hundred, an ninety-:',
-si, subject to the limtations therein .contained; -and the -United State~s Indian
agent of the Sac and FVox Agency, Iowa, and the governor of the State of I owa,'
respectively,- are hereby authorizdd to transfer by deed of conveyance, for.te-
use and' benefit. of said Indians, the legal, title:,held by them in trust, respec-
tively,:'and the 'trusteeship d.f] the lan'ds 'of the-Sac and Fox Indians of Tana
County, Iowa,: to the- Secretary of the Interior and his successors in offie.

(talics. supplied.) ' --

In con-formity -with the foregoi legislative authorityhe. legal
title to the lands owned by these Indians was transferred to the
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Secretary -of the- Interiormin %trusti for the: Indiansand since6:thenii
some 300' acres-additionialhave been purchased .for. their benefit .under.
authority 'of the act of;iApril 30,1908 (.35 Stat._.70, 80),'the_1 .'leg
title to which was, likewise conveyed to the Secretary of the Interior
intrust for'the andians.

The right of the State to tax the lands'has been exercised since'the'
original acquisition by' thejIndians, such taxes being' .paid4 at first'.
froml'the proceeds derived from ,leasing 'some of the lands and. later,.
'after the cession 'of State jurisdiction, from appropniations made .by
*Congress from tribal funds for the support and civilization of these:
Indians.' However, by item -contained in the act of March.4, 1929
: (45 Stat." 1562, 1583) it was provided that no part of 'the appropri.-:

.: :ation fortthieseIndians".shall be available for the payment of ftaxes:
on any lands 'held in trust by- thel United States for the benefit of
said; Indians. *AsofMa'•4, 19300A, ' is." ' similar' provision' is' contained in the 'act of
A- 0:(1930 46 Stat.' 279,301)'.

When we. come to consider' the question, of 'the .right: of the4 State
to tax these lands it is 'well to bear' in mind that they were part of.
the State- of' Iowa. upon her -admission into the Ulnion in '1845. The
jurisdiction of the State thereover was then full 'and complete. Pur-
chase of the lands by the Indians clearly did not divest the' State of
that jurisdiction and it eontinued unimnpaired until the 'cession.of,
s:1896. 'By that cession the' right'of the State' then' existing to tax
the lands was reserved and 'that reservation was solemnly accepted'
by the United'.. in the entactment.of 'June 10, 1896, SUP. This
se~e;mingly should,; have settled the .matter, but, now 'that the- tribal
funds are no longer available for the, payment .of taxes, it is urged.
that the cession' operated to .vest in the U nited States -exclusive juris-

'.diction over the-lands aidcthat' the 'attempted'reserv-ation of the right-
to tax is repugnant to and inconsistent with that result 'and there-'
fore should be rejected. The'case of Peters V'. kalin (11l Fed.. 244),
cited by 'the Comm-issioner of Indian Affairs 'dealt with the criminal'

1; .'andhdcivil jurisdiction of the State off Iowa over these t Indians' and
their lands: and to some extent lends support to the view, advanced.
But that case can not be regarded -as controlling ifor the -reason that,
the"'matter of -taxation 'Was neither- involved nor discussed. It has-

been repeaty held :that here taxable lands are purchased 'by -or
for thebenefitof the-Indians even with. restricted funds 'held in trust
0:';by .the iFederal GShovermnment, the right of the State. to tax the same
.continues unimpaired irrespective' of the fact' that the title was

conveyed' by deed containing restrictins- against alienation or incum-
brance.' wv.0 Oil CorporatIon "(276 U.' S. -575); v.c0 dy v.
United States (246 U. -S. 263) ;United States v., Munniedrt (15 Fed.
-(2d) 0926), '. Work' v."M t''e' (29 Fed. (2d) 393) 'Of tcourse,
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wheie the United States. itself acquires the title to lands for the pur'-
poses: provided for ' in'Atcle' 1,, Section 8, of the'Federal 'Constitu-

tion, such- lands being purchased with the consent of the. 'State legis-
lature of the State in which located, Federal jurisdiction according
to, the express .declaration, off the.. Constitution- i's exclusive :of all State
authority- and any attempted- reservation by the State repugnant 0
thereto ini ceding jurisdiction over tsuch lands would 'doubtless 'be
Minefective. See in this connection S ?uplu TradiCng- 'aa v.
C Cook S(281 U. S. 647, 657). But we are not here adealin'g wt lands,
purchased or acquired byjthe. United States. under Othele constitutional
provision referred to or aniy 'other of which. I am vaware. The -lands
-were purchased by the Indians with their -own funds and even'now
title is, not ineUitedStates buit in theSeecrtary.6of1 the' Interior

s in trust for xthe .tIndians. i In such: a- case, the rights. of the State and
Federal Government in the matter -of transfer and jurisdiction are,
I think, controlled .by the decision of the ASupreme. C; ourt of' the
United States in Fort Levenworth Raikoad Co. 'v. ' (4 U. 5;
525)', the.-leading case upon tis .subject. The - question there was

-whether a railroad' ru`nning -itothe military reservation of Fort
Lbeavenworth: 'was :subj~ect to ftaxation by th'e' State 'of Kansas. The
UI~nited 'States h uad hac'excusive jue risdiction o'oer athe'and if qustion
from:1803 by the cession' of France until the admission, f' Kansas.
into the' Union'. For imany years before 'such admission the lands

-had been reserved from sale by the United S tates for iitary pur-
poses and, occupied as a military poit." Until the'admission ofi'Kan-.
sas, the governmental jurisdiction of the e-United States was complete
but' when Kansas' came: into the Union on an equal footing with- the:
original States, the previous` military reservation was.not excepted
from the succeeding jurisdiction of the new State. In February,
1875, 'however, K33ansas ceed its jurisdiction to the- United States but,itef bridge, and obthercroasaved to, itk"Ithe right to tax railroad brir orpora-
tions, their franchises and property, on the ceded reservation." The
cOUrt heid among other'things that when, a formal cession0was made'

: by the State to the United Statesp,:after the' 'original purchase. of the.
ownership of land had. been' made, th'e State and the Government -of
the United States could frame.the ession and acceptance' of govern-'
mental jurisdiction so, as to divide the jurisdiction between the two
as the parties might "determine,' provided only Ithey' save enoug
jurisdiction for ithe United States. to .enable, it, to carry out the pur.-
: : S pose of the acquisition. of juurisdiction.'. Theb court, therfore .held
that the saving: clause in, te lng ge of the' cession requiring that
t, he railroadt.shouid pay taxes vws not invalid but wasiin accord-.with
the power of both parties:and might be' enforeed. See also-Pamer v.-,
A f ;-0 ~arrett (162 U;--'S.,399, 404j,-wherei the:Supreme Court ,upholding:
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the vdalidity of a somewhat similar- eservation in an act. of the State
o :New York ceding jurisdiction to the Federal Goveriment over
certain liands-in that State said7 -.- 

ff- ;t* *' 0In theb absence of any proof to the contrary, it is to be considered
thatl the'lease Was vaid,-and::that both 'parties to it received:the benefits stip-
ulatedl in: he contract.' This being, true, the case then presents .the very con-,
tingency,,contemplated by the act of cession,. tbat is, the ,exelusion from the
jurisdiction of the United States of such portion of the- ceded land not used
f.r goveinmeintal purposes of the United States, therein specifie&d. Assuming,
without' deciding, that 'if-the cessioniof jurisdiction to the United States had 
been free from condition or limitation, the land should be treated 'and consid-
ered as, within the sole jurisdiction of the, Unitedt States, it is clear that under.
the circumstances here existing, in view of the reservation nmadeby the State
of N4ew. York in th e act ceding. jurisdiction, the exclusive authority of the
U : tInited' States over the land covered by thIe lease wasatleast suspended' whilst
the lease remained in frce.

9 Invewof the~ manner in which title to the lands under considera-

tion was, acquired and is no held and up'on ,ahority of the de-
cisions jUst cited, I am of the opinion that the cession of jfrisdic&
tion. by thle. State of Iowa, savinIg"to itself thlle rig of taxation
became valid. and binding when accepted by the United States and
that the acts of cession and acceptance. are determinative of the right
of the State to tax the lands in controversy-.

APProved:,
J.MDIXON,
First Assistant Secret y.

HEIRS OF- URROUGHS v. LEEA .

Decided. October 21, 1980;

:CONTST-CONTPE5TANT-JOINDER OF PARTIIES-HEIRS-PREFERENCE RIGOiET.

: Where a contestant diesbefore the' termination of a contest one of the leir'
of the deceased contestant may continue the prosecution of 'the contest

.- iwithout: joinder 'of the other heirs, but wiatever rights may accrue as a,
00:-re~sultof thle ontest will jinure to the benefit of: all the heirs.

iEDWARDS, Assitant Secretary:-'

Appeal has been filed on 'behalf of Nettie6 .Burroughs Hansen',
daughter, and, one of the heirs of Jesse B. Burroughs, deceased, from
a ecis'ion of' the -Commissioner of I thes General Land Office dated :
M'a00i ';; 0 27,' 1930, disifiissind 0Burirough-'s contest against :the stock-

raising honiestead'entry of lawrence a`E. a-
-The mditerial facts in the matter, as ,shown by -the record, are as.

follows:"'-"ctobebr '5 1926 ,Leea made'st'ock-raising homestead entry
-fdr-'lot2,SEi/4 'NWiA Sec. 30, T. 2.S.,` R2W.tNE1/4S E1/4, S/ 2N

4,Sec. 25; S2 N1E42 W1/2 5E14, E'/ 2 SW1/4 Sec. 26, N½ SE'N, NEiA
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S;W/. Sec. 23, T. 2 S., R. 3 W.,S.- L. iM., Utah, containing 640.64i 
acres. Jne 2,d 19,29,,Jesse B. Burroughs'file d:affidavit oM fcontest

That bsaidentyma n' has-failed to build a--house or 'other- habitable structure
or establish. a -resiidence',or maintain it on saidland,; noir'has he -made .any, im-
provemyents whatever thereon, but permits his father-in-law to lease the land
to, stockmen for revenue.

" Answer was fie.4-denying.the ch~arges,.and thecase was set for
hearing before the register. Befo'e th' matter came on for hearing
Burroughs, died, his death: occurring June i8, 1929,7 at Salt Lake
City. Continuance was granted by the register'to September 30,
I :0 o J929 e na le the' attorrney, wh oappeared ior'-iBuirriougs to s how.
auth.ority from his heirs to, continue the, proseution Iof thle contest.
- hen the ,ase was rea.ched for he-ring, sag attorney filed aut.ority
from iMrls,$ NXettie& SBurroughs -Hansen .to r4epresent her. in theprose-
cutioni of the case. No, appearance was made.;;bY the other heirs,
shown by affidavit executed by' Mrs-.Hansen Novemnber 21, -1929toq
be Glen Burroughs, a soni, of Austint, lMinies6th, and Mrs.-S T.
Johannessen, a married daughter, of Idaho .Falls,.Ida. The, reg :
i: ister r~uled, in efdct,-that all the2'heirs.were, necessary parties; thatise rued in ef ct ':cssr p _-.at- -1-l : V.- i. .+.. ; E , .- ij zf- , 

.a ad. no right. to contimue the pr~osecution.,of the of nt
an~d,,t~ha~t .inl~ess appearance was mtade for all;theheirs; the contest,
wouil~d,0 be. dismiissed. ( Counsel took exeption, to, th at ,ruling ,1 and
refused to state ithat he. appearedfor the other heirs. .The dismissal.
of the. contestresuted . The C ommissionerafrmed the action of ffie,-
register aiid from.that decisioh Mrs. Hanse nhas appealed.

The department, is not in accordwith the, c o ommis-,
sioner.. The' .heirs of a deceased contestant. who dies bpfore the
terminati onof a contest are -united in interest and h ave a joint right,
to continue the prosecution of the contest.; No valid reason is seen,
however, why all the heirs shoul d be re~quired to .appear as parties,
plaintiff. ~ If the.. contest* terminates successfully one: .of the heirs.
may; make. entry in exercise of the preference right f or the 'benefit
of all the heirs, and the requirnemenits.. of fthe law may be fufilled,
by one for the benefit-of all.. Heirsiof Rober~tM. Averett (40.L.-D. 
608) :;es of Jeptha UI. Brasher, (52. I. _.79):. Un der the .circumn-
stances there would seem:,to be no objection to allowing one -of the.
heirs:to continue the prosecut.of ,the'contest. for the.benefit of. all.
Obvioqusly the. rights and interests: of the *co-heirs can* not.in.any
manner-be Uprejudicedwhatever may be the, result of the proceeding.'
Moreover, under_ the .Utah Civil Code of Procedure .(section 651)-,
allperson's' holding as tenants, in common or as._ joint tenants may
joitly or severally commence or defend an, civil.,actionor. proceed-
0 : ing for the..einforcement, .or protection of .sthe, rights.,of.such party.

:1860"32-VoL. 53-13
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Under a similar statute: in California it has been ruled -that one* of
several co;-distributees :of an estate of a decedent.may maintain an
action in ejectment (Mouqlton v., McDermott et al.,, 22. Pac. 296)'.

For the reasons stated the action of the Commissioner is reversed,
and Mrs. Hansen will be0 allowed to proceed with the contest.

Revermed.

' RAIR tST. CLIR (ON PETITIqN)

-Decided-October 24,i I9Pl

ALASKAN NATIVES-ALLoTMENT-DIscRETIONARY AUTEORITY OF THE SECRETARY

OF THE INTERIOR.

The Secretary of the' Interior has the discretionary authority to 'allow an
allotment under the' act- of May -17, 1906, to .an Alaskan native'0or any
' : .. :area' of nonmineral 'land not exceeding 160 acres as may be~ sufficient for
the needs of suchjnative. .

PRIOa D BEPARTENTAL DECISION. MODIFIED:

Decision of April 13,'1929 (A52L. D. 597), modified.

EDWARDS, Assstcznt Secretary:
By decision 'f April 13, 1929 '(52 L .D. 597), the department 'dIs-

cussed a 'decision :of thlle ' Comlmissioner of the General Ian )ffice
on' the applidation of Frank Sative-or di of
Alaska,'undrihe act of -May 17, 190G (34 Stat. 197), to liave-allotedt

to him as.head of a'faiily an utnsurveyved tract of t lan'd 'containing-
160 acres on the south side' of Berg .EBay, a tributary of Glacier Bay;

'Icy Straits, Alaska, and held that it was in Bacrd with fhl finding'
of the General Land Office that the Indian's use and occupancy of the
land could fairly be "rega:rded as reasonable, but overruled-the pro-
posed reduction of the'area of thel land from 160 acres to 9.3 acres.

By decision'of Aprii14; 1930, the depiartment denied a; petition
for the exercise -of supervisory 'authority filed by the soliciter for
the' Department of' Agriculture, but by "order of'June i1, 1930, that
decision was recalled and ' acated, and the petitioher vs' 'allowed to
serve a copy of 'the 'petition on St. Clair.

A copy of the petition Was! served on St.X'Clair on August 2,' 1930,
and under date of September 20, 1930, 'he advised' this department
that he believed he was entitlecd- to 'the entire 160 acres.

*S: ff -: The0 landd' is within the 'boundaries of the ' Tongass' 'National

Forest, and' it is apparent from' the' record that 'St.- Clair has' used it
exclusively for fishing purposes at certain times during'the year.
None of the land' has been cultivated, it being covered 'by' a dense
growth of cottonwood, spruce,. and hemlock timber of small diameter.

A person qualified'for ani allotment under' the act of May 17, 1906;'f
siopra, may,; in the' discretion of the Secretary of the Interior, secure

,: .v11
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'by allotment the ni-onmineral land, ocupied by him not -exceeding- 160'
acres. St.7- Clairhas not occupied160 acres buttonlya4 small space
on the shore, in. handling his nets ,orbother fishiig. apparatus. , I

A mineral examiner of the General Land Office who made an exam-
ination and. survey on July 15, 1924, concluded-his report as follows:

In view qof the fact that dit has been nine years or more since the applicant
filed his application for the allotment, and has not cleared, or cultivated any
portion of the land or made other improvements tending to show that. he
0: 0 intended to make his -perianetnt home thereon, and since the evidence indicates'
that'he has used and'intends to use the land I s a 'fishing site, A itappears that

:10 acres are' suffliient foi his purpose6. Accordingly, a survey, embracing the
land upon which thelhouse is located and 'aboutf600 feet'of water front; with
a0;0: atotal net area of 9.36 acres, ~was :made. .-:..t .- 0.0-;y -e;r.E.--:-. .t

The recommendaition of the field examiner as approved by" the
:'0'0pr-e'sent -Gdveinor of 'Alaska and- the district superintendent of the
Bureau of Education.

nItecdnsideration Iof- the' inat ter- inthe light of the otion-for
rehearing has led to the conclusiQn that the 9.36 acres survey by: -b
the field' examiner is suffcient o teiieeds. iS St. Cl and hisi
applicataion 'ill be ailowve 'mexlyto that' eitent.

The decision of fApril 13, 1929, is modifled to agree With-tAle Ifore-
going.

Peiton alwj

,: STATE OF SOUTH DAKOTA v...ADILL ET AL.'

- Decided October 30, 1930 -

OUSTER STATE PAKm-PURcHASEPAPTENTMnr L O TI-WTH-

The act of. March .3, 1925,-< authorizingI issuance of. patent. to the Stateb of,
South Dakota with. mineral.fregervation to the United States to any 'un-:
patented lands within the Ouster State Park held or claimed under the
Federal mining laws under loeations made prior thereto upon payment 
of $1i25,per acre and proof of transfer to the State or abandonment of the'

2 : ,.claims 'did not ipso' facto 'wflhdraw lands so claimed from'the' 'operation ofthe mining laws,. including rights of relocation, but did enable the State
to, initiate a right which would defeat attempts ,at subsequent location or

I relocation.-:

MinM NCGl:JAIM-ABA NDoNrEtNT-SEVIDENCESvORDS AND PECRASES.
Abandonment is the tgiving up or relinguishment of property to which-a per-

son .is entitled with no qf again claiming it and without any, eon-
'-cern as to who may subseqquently take posses'sion, and does n'ot depend upon

: any- rules or regulations 'or customs of mining, but is 'largely, if not entirely,.
a matter' of the loeatdrO _intention to be Udetermined from 'his acts an-'
.statemlents together withl the circumstances of the'particular case.

"See'decision on mbtion for rehearing,:p. 208.
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MINING CLAM-AsSESSMENT W EvtcssIoN,-BADONMENT.

Failure to do assessmeint work, unlike abandonment, does'not cause the land

: to revert to the public-domain, and proof merely .of such failure does not

suffice to' esthblish the right of the Sate of' South Dakota to purchase lands

: Ain thelOuster State Park undeizthe hct of'March 8,'1925.

MINING CLAIX-TRANSFER. 

A perfected mining, location is real estate'and the sameformalitiea for con-

0 ; 0 ;veyancing aret necessary to transmit title as in cases of other real property. 

: NING OLM-BOtNDARES-IWLONUMENTS-STATE jkEGULATIONS.

State ,requirements as to .location :of aqmining claim .andj.,descrption ofi. each
corner with themarkingsA thereon are, npt.rep:ugnant to Federal laws and.
noncompliance therewith renders the claim, invalid.

MINING CLAIM-RELOCATION-4ABANDONMENTSTATE LAWS.-

A0 .State- law yequiring. one, mak, a relocation .,of a. mining claim to deelare

,that the 'ne#locUation isd locatedoned property is mandatory and
: the :relocation: wille v6idlfor failure so to state.

USTER ,STATE' PAlk-MINING OCLAIMr LA DEFAETM ,t-JUEIcnCToNr- -PR-
CiASE MONEY-PATENT.

::The fact of May 12, 1928, granting publijcy owned lands in the Ouster State,

: 'Park to the 'State, of South Dakota virtuiliy repealedlthe act of -March ,
1925, and terminated the iurisdiction of the tand Department to determine

c 0 ; . ontroversies between the State and mining :elaimants- as to any asserted
mining claims within the grant and to accept purchase money and issue:

patents on applications unperfected under the latter act at the date of the-

grant.

EDWARDS, Aesistqint Secretary:,

This is ain appeal 'of 'E.' L. Madill et al. fromn a decision of the
Commissioner of the General Land Office dated April 9, 1930, affirm-
ing the local register in holdingo; invalid certain asserted mining
claims of appellants, namely, the Rosebuds Nos. 1 and 2, situated
in the. SE14 Sec. 18. and lotsA 5, 6; and 8, Sec. 19, T., 3 S.,B. 6 t.,
B. 11.M., and within the~ Custer State Park, South Dakota.

On November 5, 1927, the State' of Soth: Dakota, through the Cus-
ter State Park Board,. filed .hppliciation Pierre 025329.,to purchase,
under the provisions of thelact of.March-3, 1925 (43 Stat. 1185, U. S.
C. Title 16,' Sec. 679), the above-described tracts and' others within,
the Custet State Park.' nAffidavits accompanied' the application, al-
leging abandonent of mining locations therein. .'On February18,-
:1928, in consequence of a notice of the application served upon Ma-
dill, he'and his associates filed a protest against the allowance of the

icaappliti alleging, in substance, that it was in conflict with the
: .Q 00ilt4 Nos. tiand 2 odes; 2that lon prior to 1913, .Alex Madill
0 fVand Lou Parrish located the ground now included in 'the Rosebud
Nos. 1 and 2 -as% the Parrish. No.i 1 -and Parrish No.' 2' lodes; that
subsequent-theret6s one, Dan' Wise, acquired.the right, title and inter-
est of Parrish, and- in 1923 F. .L. Madill acquired, by purchase; all
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: the right, title and interest of both Wise' and Alex Madill' in said
Parrish claims; that since said Ppurchase he. at all> times kept up the
assessment work required by law, and that on:December 15, -1925, he
made "an amended or relocation" of said lodes, changing-the names
to Rosebud Nos. 1 and 2, respectively, but making'no matirial change
in the lines and boundaries of ithe prior claims, which: claims were
-duly posted and certificates of locations 'filed and recorded; that in
October, 1926, he cohveye d an undi vide donehalf interest' to t'oi
of the protestan Piheri .Albra A. Moody 'nd B. S.' ikerton,
* an in January, 1928,. he caused a survey of the claims'atobemade.
by a:- :;t competent surveyor,- in which'- survey theboundaries. of'f the
c i~eaims 'were not extenided, but :in 'some instances&'the, original lines
were receded from. It was also' alleged in the p'rotest that the land
was mineralin mcharacter, and'had' bee'nso dju ' competent
authority;th e result of certain assays showingV .mieral content in

- "the- ore 'being set-forth. :Protestant applied for a: hearingi and'for
a judgment the'eup'onthatf'the claims were valid'-as against the
'appi~iati6n of ithe'State.

The answer of the State filed March 8, 1928, taversed generally
the Fallegations. of. protest, and 'specially allegedl thatithe. Rosebud
:claims were not. properly located atth'te 'of' the filing of its
'application; that E. 'L. Madill didin&t purchase the; interests of Alex
-Madill and Wise' in tl'e 'Parrish ''claims; that ohthe ̀ contrary he
'attempted a relocation-of 'th4e claims and thai subste t to the act -
"-of.March 3 ,1925,"supra, "no new ri'ghts under the' miningm'laws' could
be' initiated upon said lakds'-:'" '- '- ' -

-In instructions to 'ot~the-registlr dated'uily'18j '1928,' th6 Coinmis-,
"sioner' directe da-hearing-libetw6eethe paitist .determimn th' valid-
ity 'of the Rosebud claims as' of th 'date -of' thefiling 'the St'ate's 

:application to purdiase,:and:pla'ced ~h bidenon the 'tate'toxover-
-come the pkmZ f~ac i title- of' 'the niieral' ':claimants -s.'set forth' in
-the rVotest, -anwd:directd 'personial''service of'the': pro'eedings'be
served on the minerals'claimants or the hf of "any that might' be
dead. w Pursuan t to' such, instructions -an in 'aceordance with" cer-
0 Vtain stipu'lattidnentered nto'by" the-parties, hearing was held Sep-
0 0 0 Itember 18, 1928, befoire ' desigiatedd dffleer' -and btestimon ':'as' ad-
duced by, both p'rties' -in silppt 'ordf' their !respe'tve- contentions.
Upon the eonsiaratibn':of the evidence thus 'adduced' the-A 1 omniis-
sionerh ldin th& decision from whichi'this appeal' i's taken that-

The va idity or invalidity of these laims, must be deteruined as of the date
'the tState fled its'vapplic'ation 'to'purchase, N1'6embel 5, 1'922 n' -and priqr to:
that date the evidehe;,'-by a clear prepond'ran&e, shows ithatthe '6l'Minshad not
been located, staked and -worked as required by the U. S.- mining 'laws' and the
laws of.South Dakota (sections 2324 of the Revised Statutest of 'the 'United
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States and, Sections 872,8, 8729,- 8731 and 8739 of the 1919 Revised Code of
.South Dakota).

N '0otwithstanding, the work subsequently done the claims are, therefore, held
-0 :tSnvalid:0*:8-. 0: ; ', - ) 

1Theact of March 3,1925, as codified (U. S. C. Tit. 16, Sec. 679),
P t :.rads--as follow~s: . m: : . .

The Secretarykot the Interior is authorized and directed to issue to the'State
of South Dakota patents convoying title, but reserving the minerals therein, to.
any unpatented' lands- of the United _States' held or 'claimed- by virtue of loca-,

: -tions made priorto Mareh'3, 1926, under the' United States general mining law",
withinithe Custer Starte Park, not- exceeding a total tof two thtusando acres

'upon payment-tothe United States of-$1.25 per acre therefor,,and upon evidence
being furnished that all claim, right, title, dud interest-of such- claimants have
: been transferred to the. State~or have been abandoned. Patents'so issued to-the

: State of So'ithi Dakota shalb'e conditioned-upon the iands'being. used for park
purposes, and'provide' for the rever'sion of -the lands f '&he United States in8the
event of -failute 'to so hold'and use. 'The United States reterves all coal, oil,

-gas,or other minerals in the lands patented under this section with the right,
n cnase nnyeof said pjatentedj:ands are- found by the Secretary of the Interior:

* to -be more valuable for the mlinerals.therein than for park purposes, to pro-
vide,. by special legislation, having due regard. for the rights of the State8of
South Dakota, for the dispositioni and extraction of the coal, oil, gas, or

' : other mineral's therein. - The provisionsof this section aredlimited to lands lyingk
within the limits of. the -Custer State Park,- within townships 3S' and I south,
:0range east,::and-the east one-third of :townships 3 and 4 south, range 6 east,
Black Hills meridian. (Mar. 3, 1925, c 465,. 43 Stat. 1185.)

The Custer State fPark was, created by the- State (act of March
- f12, 1919, ~chapter. 165, -Session Laws, of (South Dakota, 1913, pages,
152-3), and did not originate under a grant from the -United 'States..
The act creating it. authorized the-pirchase of lands for park pur.
.poses by the Custer State 'Park Board in the-same area as-'is defined
in' the C:Tongression act : of :g1925.

- ;|0:--0 .By, the -Federal Aact.t t Congress enabled the State to acquire for
park puurposeq its paramount title to the surface of lands within .that
.t ;0 'ta area :.."A~held or claim~ed ". byvirtue, of unpatented mining. locations
'maieprior to its date, upon furnishing evidence of purchase orlaban-
donment of thetitle1 by possession -of .the; mining :claimant. .This
act,- did not 4pso8 facto, withdraw lands within such: claims 'from the
operation of the mining laws, incluing the right -of relocation upon
the aLbandomnent of such claims, but did enable the State to initiate
a rTght, -which,.ifexercised and perfected, would defeat any attempt
to. originate. new rights under the: miningf law by any0 subsequent
1ocationt or relocation. In the absence of purchase the duty was im-
posed on-the State to show abandonment of a mining claim in order
-. to be0 allowed to- exercise its right to purchase the surface title, from
the United;.States.
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Abandonment is a question- of intent. ,- Legally defined it may be
said to be"the giving up or relinquishment of property. to -which: a
person is .entitled withnoq purpose of againi claiming it-and--wwithout
any concern as to who may subsequently take.possession. - It does not
,dependupon any' rulesi pr regulations or 'customs of. mining, but isz-
largely, if not;entiirely, a matter of the loeator's intention,, which iS
to be, determined from his acts .and' statenents, together• with any
circumstaiees of the particular case. ; (See title-Mines and Miinerals,
::Sec. 29J,,'40 0. J3..839,.840; Lindley on MWnes, Section-f643, and cases
there cUited.-) In '::this it. differs-fromi forfeiture under.-section :2324
of the. jRevised -;Statiitest which involves only the question whether
-the terms'of thelaw.as:to:the .doing of annual assessment work has
;beencomplied with. (Lindleyon Mines,, Sec.643; Costigan on:Mn-
ing Law,, p. 803.). , Lapse of time, absencejfrom the ground;,or failure.
to work 'it for any definite-.perio d,unaccm panied by other circum-
stances, ,are not evidence of abandonmet (Lindley on Mines, See.
644, and cases cited.)E- It-is'setted~law that u-pon a:abandonment- of a
mininlg:. cla~im .t~h~e lTand therein reverts to the public' main. ' :.Farre'll
::v. Lockhart(210U.-S.d 142); 04J0 0. 843. But,;according to the rule .
in. Win:ur v. Kr nio (280 U.. S.,306i,817),j- it must be held that
failur eto: do annual assessment workj is'ofno effect.as against the
U nited :States.: It- only> subjects the glaim'to loss Aby 'relocation. It
would not, therefore, have sufficed fog the, State in this case, unWder
the ac tof March 3, 1925, to show merely- that there has been a failure .
to perform annual assessment work, forbysuch failure the land does;
not.revert.tc theo public ,domain and become subject :to pu ase by.
the State. the

Aplying ,the above-stated principlesto -the -facts: shown by the
record in thisecase, it s-clear that the State did not show^-that: the
Parrish Nos. I and 2 lod&, the locations imade prior. to the. act of

1925, ,were ever .abandoned. Furthermore, itd not appeatrthat the
recordfite hsolders of those claims or their.heirs, in eases-where it is
- .shown .that, such title. holders_ aredead; were ever personally served'
w~it~hprocess, such as bind them. by ,any judgment rendered in the
matter..'.

The, abstracts of title certified as. of February 237, 1928, show that
L. E..Parish, Daniel Wise, and J ohnL. Buckinghamlocated the
parish- lodes in 1893, :and that. Wise, acquired Buckingham's
interest in the ParrishNo. 1 in. 1896. and his interest in the vParrish
No. 2 in 1904. There is no record of any further transfer by instru-
inent :in. writing of these Oclaijis, nor is there, any, suggestion that
the interests of Parrish and Wise were extinguished by the, summary

processauthorized by. the mining, law, commionly known as "ader- 
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; -tising out." The record shows that no attempt at the hearing was
madIe by appellants t6 establish they' were privies in title or interest

:-with the locators of the Parrish lodes. tAppellant Madill testified
on cross-examination; -hoWever, that he and his father -Alekx Madill
acquired their interestltherein by doing 'work upon the claims that

* 0 -00Q0'his- -father tuirned over his interest to him verballyj and that he
-acquired -the- interest of Wise by relocation, that thie -Parrish claims
: X were never abandoned; that Wise did work on them until 923 and
0- he'did the work in -192-3 ; that Wise moved away and wv dead, but
he did not know -when he- died, and after :Wise wient awa+ he did
*not intend to ggo ahead and keep up the work- for Wise. . The evidence
-of Xthe State throws'no light on the question whether the prior claims
were abandoned or were- event subject tojforfeiture at -the'time of
location -of the Rosebud claims, and the perfection -thereof, includ-
ing discovery, is not questioned. I- ThereD is no competent evidence
to' show thatf the appellants, claimants of the Rosebuds locations,
:acquired -any- interest in -the prior locations; The rule-is-general lift
every State-or Territory-subject-t-othe general -mining- laws that a-
perfected mining location is treated .as real-estate anth : h same
-formalities are necessary to transmit the title as in-casesof- other- real
property., (Lindley on Mines, -Section -642.) Such' rul-has been -
: -recognized-by the SupremeCourt of-SouthDakota.: (Reagan et al.

S 0 v; Mowben, -i :S. Dak:- 270); t76 N. W. 943.) -: : -9-.s . .t -i -
-- tn the- certificates of location of the Rosebud clainisthe Iland is
ci.:'\ laimed '" by- right of' relocation." - There zdoest ndti seeni: to be room:
for doubt -from this and from the evidence of Madill that a location
was attempted, hostile to the interests of the prior locators, 'by one
a stranger to the -prio'title;- and' not one as am'endatory of the- prior
-T0ones for- which ln'o au thority' to make-' appears;.-The concurring
decisions -below- iiivolvethe-fi-nding-that'th Sbouindarlies,-;elocations
as' the- Rosebud-'daims- were not ii'arked 6n Rohe;ground'ai required
b;y .the Federal Statute's -ad 'aS required-by-'State oLaw (Section
8ST39,- Revised -Code' of uth'I akota) prior to the filin of' the
State's i application.- --As- to- marking -eboundaries;'pos'ting' -notices,
recording certificates required by the -Federal or State laws,f-the
originalf-locator and- relocator are -on -the same foo;tihg: Wigh';'tet a
-v0 T ab or et aZ.0(2- L. D; -738,740); Lindley- orn Mines, Sec. 408: State
:regulations as 'to -location -and description of each corner' 'with the

inarldungs Ithereon- are not repugnant to Federal;laws- and& noncom-.
pliancet therewith renders the location- invalid.: ' Butte: Cit VWater
Co. v. Bdzker (196 U. .- 119). A large part of the evidence in the
case was addressed to the issue whether the relocations were6marked
onthe ground as the Federal and State laws require and appellants
assail the findings below that the. requirements in this respect were
not met prior to incepftion of the State's application, but a deter-

[Vol. 
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mination of thisX question would not seem to be decisive of the legal 
status of the relocation as the certificate of relocation did not state
that the whole or' any part of the new location is located as aban-l'
doned property. 'Section 8739, supra, of the State Code prescribes
that the relocations ." must' [italics supplied] so state. Laws of this 
character have been held to be mandatory, where the locator relied
upon the abandonment of a prior location. The Supreme Court up-!
held such a' State regulation of' the' same import and held it was' not
repugnant to the spirit or the letter of the minifg laws of the United'
States'and afflirmed the decision of'the~ Supreme 'Court of Arizona,'
holding, the relocationi void!for failurebto state the location was made:
on'forfeitedd and'abandoned property.0 (Clasomnv. Matka, 223 U. S.-
646; Lindley~ on Mines, Sec. 408.) 'While in the case -of a mineral
entry -based, 'upoh` a -relocation of' an abandoned claim, 'the mineral
a-pplicant is not required to prove abandoinent because 'it is a matter
that can be raised by the original locator in an adverse suit provided'
for by the mining law. (The A&ahattdA :and San Juan Silver Mihing
Coniipany;- 2' L.1 0D.698),-ne'vertheless, as itis 'a'question that the title
holders of' the 'Parrish locations, or 'their privies in interest, could 'yet
raise, it has jin the cpresent 'case A'a material-bearing in- determining
whether the asserted relocations are shown to' have been 'validly
initiatedi so as to operate as: an 'extingishment of the rightsV under
the. priortlocations. - ' -

As there is nof proof !of abandonment of the Parrish- locations, to
the contrary, positive declarations that they wereonot abandoned, any
judgment rendered in the cause-'would not bind' the locators-of those-
claims or their successors in interest.' The. record&doeslinot-show
valid 'servlce' of notice upon ' them' in these proceedings. -Evi-
dence that 'a letter' containing such notice, addressed to iDan Wise
at his last known post office address, and returned' -by the 'posts'
iff; master- marked imcllaimed 0;and "'4deceased" is plainly' not sufcient

'notice. :-:(ard of Survisrs, M-oe: 'County, :Arion 2L. vD.
378.0)' So had the -Commissioiier'-any jurisdiction to render a' de-
tl cision- upor the validity of' this application at' 'the 'time it was'
rendered, 'a question 'which now miust" 'be consi ere the decision'
merely that th Roseblud-i loc6afionsi were inalid ws insufficient to es-
tablish proof 'of the abandoninent, 'under'the act of March -3, '1925
of the Parrish lodes, Lbeing the'locations' held or claimed by virtue'
of location nmade'\pri&r to its' Idate. i -

-Byletteir of June2 _19t28, to the0 lo'cal register' the Commission er`
called attenti-on to the act of May 12, 1928' (45'' Stat. 501)', which
reads-

That there be, and is hereby, granted to the State of South Dakota, for
public park purposes, the publicly owned landsi 0within- the boundarieso of the
Ouster: StatePark' in t4ownships' 3 and 4 south, range 6 east, and 'the east one-
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third of townships 3 and '4 south,0 range 5 east, Black~ Hills meridian: Pro-
r vided, That-. in the event of the: failure on the part of the~ State of South
Dakota to use the lands -hereby granted for public park purposes the title
thereto shall revert to the United States, and : the Secretary of the Interior
i&s.hereby authorized and empowered to determine the facts~ and to declare
such .forfeiture and such reversion and to restore said lands to- the public
domain: Provided, That this grant shall not include any- land which on the
date of the approval of the Act is covered by any existing bona. fide. right or
claim under the la ws of the,:United States,0 unless and until such right or claim

is relinquished or extinguished.

This letter Tstated, and it. is believe~d correctly, that.:the act last
: above quoted virtually repealed the act of March 3, 1925, and under

the present act. no payment. and no- patent- or other formal convey-
ance- is required, the grant taking effect as of the date.of its approval
as to all public-owned lands within the limits* described therein,

* subject to reversion- of title to the United States on failure by the
State to use the:land for park purposes, and subject to any bona fide

: right or claim under the laws of'the United States. '

It, apears that thereafter, on September .8, ,1928, the State with-
drew its application for all. the other .lands, and .applied . for. refund
of the: purchase money theretofore tendered, except the lands here
in. question, which it requested be retained.1. 'By. letter of August.
21, '1928, to the attorney for 'the ,Custer. State Park Board,-the Comi-
missioner .stated that the' State 'might: iperfect its application 'under
the former.act,. if it so. desired, as to such lands as it-night desire to
retain in .the application, in, which. case patent would. issue under the
act .of March .3, 1925,, as:to sueh' lands. as are fmfound to, be subject.
'thereto, .and the purchase3 price would be accepted.The reasonTas-

* signed for this view was :that the application- was made prior to the
-grant to the Stateand the application was-in accordance with the law
and regulations.. . ' ,' - -

- It is true' that the, rules are settled: (1) ,that when--a. party has
complied with all the-terms andconditions necessary to the,'securing-,
of:title to..a particular tract of land,. he" acquires, a vested interest
therein, is. regarded as. the equitable ownerf thereof, and- thereafter,
the Government holds thejlegal 'title in trus~t for.him;.. (2) that the,

;- -t; right to patentonce vested.is,.for most. purposes: ,equivalent toi a-
patent jissqued: thepatent relating -back. to the.time -when the right 
to it became fixed; and.(3,) athithe conditionsMwith respect to the ,
state or character of the land, as they. exist at .the time when all the,
necessary requirements have been complied Awih by -a person seeking .
title, determine the question wheth er the. an ubject to-sale :or

-disposal, and no change of conditions subsequently occurrng can
impair or in any manner affect his rights (Wyoming v.IUSted States,
255 U.' S. 489, 503.. .5 But in this case, as stated above, it appears
that the proceedings confining the issue of abandonment to- the, facts

[Vol. t
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regarding the Rosebud -relocations was a misconception of the char-
acter of proof that: would establish abandonment, therefore, the ev]-
dence furnished and established was insufficient:,and the applica-;
.::tion :incomplete." 'No right to ' the .lands, therefore, vested in the

'State. It didlnot become the' owner by purchase, and 'the application
did not serve to except the lands from the 'grant of lMay 12, 1928, if
publicly owned.: If,' therefore, the State has any title. to the land,
it passed-by the said grant and not by purchase u-nder the actlof 1925. -
So far as: adjudications affecting title are concerned,1 it is well set-'
tled' that the functions of the Land Depiartment necessarily cease
when title has passed from the Government..' HMoore -v. kRobbins (96
Ut. S. 530, 533) -; Ftsheor v. 0' Conno (115 U. -5. -102) ;State- of Cali"-
fornia v.l Bodq (9 L. D. 636); Rei v.- Stdte of Misgissippi: (30 L.' D.
230, 235); Shores:v. Stadte of Utahlet al. (52 L. D.' 503).

The department: has 'now no authority to accept the purchase price'-
or issue patent for'the land,'or any further occasion' to allow" the'
perfection of the :application by additional proof of abandonment,
and as no title is 'being. sought by application for. mineral patent :
adverse to the grant, the department has no 'further occasion ' to
make a: determimnation as to the validity of any asserted mining'
claims within-the tracts-mentioned. If the State wishes to remove 
the, cloud on its .title under the grant occasioned. by the claim of ap-.,
pellants, its 'remedy is in the courts.: The application,' therefore,
and the procee dingsthereunder should'be dismissed. The Commis-'
: sioner's decision is, accoramgly

Reversed.

STATt Olt SOUTH DAKOTAv. IVEADILIJ ET LA. (ON MREEARINGX0'

.Decide, JaoU,4r,1S3, 1Q1 - :

TCuS: STT PATKE S 1T 'ANT-INIG/'OLAIM-PURCEASE. -.

:The granting act of May 12, 1928, governs in determining the rights- of the,
State of South Dakota to lands in the' Custer State Park where the applica-
tion of the State to jurchase'under the'act of Mareh 3, 1925,; was perfected
by the acquisition ofthe mining title subsequent to the date'of the later act.

C sT-EP STATE' PEnk-Srit'TTE iANT-IININe CLAIM-iA DEPAiNT.: -r---

The title of the State of South Dakota to lands in the Cnster State Park.
'under the granting dct of May 12, 1928, attaches if and'wheh 'the rights of.
..the mining claimants are extinguished, and -as between the State and 'sueh:.

claimants the Land Department will not concern itself unless 'and. until
,rights under the. mining locations are asserted, as the basis of an applica-
tion for patent under the mining laws.:

EDWARDS','Assistant .-Seretary:
: -The :State of'South Dakota, through :the Custer State Park'Board, 
has; filed a motion for rehearing.. in the matter' of departmental de-
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; cision of cQtober 30, 1930 (53 I. 0:D. 195), denying .its application toW
purchase under the act of March 3,192Q5 (43 Stat. 1185, U. SC., Title
.16, sec. 679), certain lands. within the Custer State Park, covered by.
mining claims asserted by: E. -L. Madill et al., known #as the Rosebud.
Nos. 1,and 2 claims, gituated in, E1/4 Sec. 18, and lots 5, 6, and 8, Sec.
19, T. 3. S., R. 6 E., B. IH. M. .

Ifn the decision complained. of,. the department held. that in view
'of the grant tojthe EState: of all publicly owned, lands within the
township mentio ned .and.other townships, by the-act-of May 12, 1928
(45 . Stat. -501), it is now. without authority to accept the piurchase
price or issue patent,. for the land under the. act:.ofl March 3, 1925,.
&unprt, and that there is no further occasion toa allow the perfection
of the. State's .application under Isaid act by additional proof.0

The State, howeyer, .sjubmits 'additional.,evidence purporting to
show that it has, acquired the mining title and contends that the
department's holding was in ,error and insists that it is entitled to
patent under its- application in accordance -with. the provisions of the
actof March:3,1925,supra. .

'Theact of March 3, 1925, :reserves to the United States (U. S. C.,
Title 16, 'Sec...679)-~
all-coal, oil,0 gash'0or other minerals in'the 'lands patented: under'this section
withthe'right;in caseiany of said patented "lands are foundby the Secretary
of the Interior to be 'more valuable for the minerals therein, than, for- park
purposes, to provide, by special~legislation, having due regard for, the rights of,
the State of South Dakota, for the. disposition and extraction of the coal, oiL,
gas, or other minerals therein.

The act of May 12, 1928, grants the fpublicly owned lands within
the boundaries described therein to the State without:reservation, but
with' a provso- -' ' - " ' '

that this grant shall not include any land which on the date of the approval
of the act .is covered by any existing boaa ride -right'orT claim under the 'laws,
: of the United States, unless and until such right or claim is relinquished or

extinguished. -

,'This; Sact; super-sed~es fthe; former act and conveys the title of the
;: tUnited.~States' .without 'cost and-without reservation, subject, of
course, to existing bona fde rights :or. claims under the laws .of the
United States. :

The State contends that'it.fhas acquired the rights of the claimants
under the mining locations and that it is entitled to patent under
'the act of March 3, 1925.

It seems clear that the'granting act'of May 12, 1928, obviates the'
necessity for: any further inquiry into the title under the mining
locations' in question. If and when the ,rightsF are extinguished the
grant to fthe 'State, attaches. 0 There is nothing more for the ,depart-
ment to do unless :or' until' rights under the mining locations are

[ Vol;:
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-asserted as the basis 'of -an application-for patent under the mining
laws, inwhich event itfwould ibe inicumbentupon theappnioants to
show that they were, at the6datbe of the granting act, possessed of an
f 0 existing hona fide right or claim, under the lawss of -the United
States, and .that th y had' otherwi4se -complied with the provisions,
of the mining :laws. 'this would necessarily- include a showing of
their title.

Upon consideration of the motion and additional, showing, the,
- 0 ,;:department finds no teason for disturbing its former decision in tha- '
nmatter, and the motion for rehearing is accordingly.

Denied.

THE MELISH CONSOLIDATtD PIACER (I IING COMPANYv.:
000002 ' -. 00 f':;TESTERMAN ET AL. (ON PETITION)

0 0 0f 0:0.t0 ; 0 l; .0.--0 ; ,-D)ecided Nowvmber 7T, 1j93O.0.f'. ,. -:- . --- . 0

OnL' AND GAk -IiS- LAE--ScRiBARY OF THE . MIT

The leasing act confers tpon the,'Secretary of 'the Interior full power t
-determine 'all quiesiions'of'law awardiug ofleases 
...- thereund'er, and a :lease;;once grantedisbeyond 'reca by him: threafterl m
the department is without jurisdiction to review his action and -the leas

. is subject to ne ation. only! in'the Federal courts.

SECRETARY Or THE IsrEaroRConBTs--JTE sDscTTON-PA NEDENiE.

0 :0 :.-Wherde by:-the: terms of 0an'-act:'of Congress the' Secretary of the Interior is
required, to perform piertain' duties b he has the. power. to imake all deter-
minations of law ,or fact essential to the performance of those duties.; and,
after' theissuance of patent or- other.likeinstrument, his findings of fact
0 ;; : are conclusive 'in 'theh absence of 'fraud or mistake both upon the depart-
ment and the courts although there bedemonstrable error in the estima-
don or appreciation of evidence,:and his. rulings on matters- of law,-though
i reniewable .-in the. courts, ard :not subject -to reexaminationu in; the
department.

:. OnTD ;AND GREss itAnns4Ln~ szEAssIennAJneMaAzNnrA os TH

The leasing act confers upon th eSecretary of the.Interior the authority to
: approve the assignmnent of leases issued'thereunder,.and, in -the absence
'of a showing ;of fraud or imposition upon the GoVermnent, that officer
may disapprove, -as an interference with his award, a decree of'assigument
by a State counrt of> an 'oil and'-gas lease- granted--by him where'the deoree 
resulted from a determination of facts that wvere or should have been pre-

; sented to thepaftnint before the'award was made or-arose froml a
;0' different ~conistrcttton or without regard to the provisions, of the act.

-OLAD GAS INDl~ s m ssiGNMEq Tr .Im

An: exeeption to the rule that: one' placed in' 'uch lreation to an'other that he 
: ';t ;. ;ibecomes interested:'with him~in' any; 'sujectit, Proifert or business ;is pro-
hibited fromi acquiring tatgonisti'- rigis 'risds ses ere th se interests,
: 2 .accrue at- 'different "times iannd ulinder different ins'truments and neither;
party has superior means of information respecting the state of the title.
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0OIL AND, Gs LIAND5-LE;sE-ASsIGNMENT--CNo TJr'VE; -TxRU T.-
SEORuTARY OF THEI INTFEIoER-COURTS-JTURIDRION%:

Where a State court seeks in its decree to impress a constructive trust upon
an oil and, gas lease issued by the Secretary of theInterior in favorof the
petitioner 'on the ground tjihat the lessee, as agent of the petitioner to
present his. claim to the -Land Deepartment; was in duty bound to acquire

:: the leased-.arpea' only--for -the petitioner, but disregarded -his ~ duty as
: W: I3:duciary by not doing so and fraudulently neglected to exhibit the claim

- of the petitioner to the department,-that officer, in, determining,;whether
or not to approve -theassignment directed by the court, may decide for
himself *dliver-the facts foulnd by the court 'stablish the grounds of
fraud, and breach of trust'.upon -which'the decree is founded.

DIXON, First Assistant Secretar:.
The Melish :Consolidated Placer Oil Mning Association in Red

River has filed a 'petition requ-esting:.the: Se cretary. to approve a de-
cree of the Dist'ri'ci; Cou of Tilliman County, Ol ahoma, assigning

: to petitioner, subject to-the approval of the Secretary of the Interior,
an oil and gas lease, Guthrie.014154 issued under the authority in
the acts of February-25, .1920 (41 Stat. 437), and March 4,41923. (42
f 0-Stat. 148)-, to: Tom TestermiAn, Thomas P. Gore,, and; Leslie. C.
Ga 0 rnett,prsatto an award made to the above-named lessees Sep-
tember. 25, 1925. 1-:

::. :The: tcontents of the decree are fully: 'set'for1;h in depa rtmental
decision [unpublished] .of, January 24,- 1929,: in the case entitled Tom I:
Testemn et aZ. and need, not be I restated. In that% decision the
assignmnent to petitioner in the decree: of this identical lease wis dis-
approved, and the. reasons therefor fully stated. Petitionier' now,
however, invites attention tot the decree by the
Supireme 'Court of Oklahoma, and, quotes at some-length that court's
opinion'in the case, reported [lTesterman et gal. v.- Burt et al.] ini 289
Pacific 315-331, 'and avers that motions for rehearingin 'that case
have been denied and the decree has become final.

It was: brought -to the notice of the department when its de--
cision disapproving the decree was rende'red that an appeal from the
decree: was' pending in the Supreme Court of the State, and petitioner
.then -resisted the''application to disapprove- it at 'that time for that
reason,' as.well as others.

The department overruled this objection by-stating--
It is the department's' view that if 'the assignment decreed by the court,

::whether affirmed; or not: affirmed, 'resulted fm a consideration and determina-
tion of' facts :and 'circumstances by the court that were or should have been
presented to the department before the' award was made,-or arose from ' differ-'
ent construction or withot, regard to the provisions of the .act of March 4, 1923,
supra; vesting in the Seretary of the Interior the authority to adjist and deter-
a:mine .the ':equitable claims' asserted and find who were equitably entitled to

leases andi permits under said. act,then, and in such:a case, in the absence of a

:[Vel.
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showing of fraud or imposition upon the Government, the department may dis-
approve such decree as an- interference with its award, hnotwitstanding dis-
claimers to the opposite effect therein, and as a decree,:so fari as it covers the
assignment of 6te lease, without the court's -jurisdiction to render.

It was also'held' that no evidence of 'fraud or imnposition by Tester-
'man and his colelssefes had been preesented to the 'department.i A, 

The recital of facts in the opinion of the' Supreme Court of Okia-
homa in -thee- case, as reported, have -been carefu'lly con'sidered. In
0 -Vthem we :find'no, mnaterial fact that was not conisidered'by the de-
partment .when'it'decided to disapprove the decree of assigment.

The petition 'then is in efect'one 'for; th'' exe rcise-e of supervi'sory
-power: by 'the ' ecIetaxy'to. vacate the previous decision: of 'his pred-
n ecessor and accept the conclusions of fact andlaw by the court as
t e'the proper pa'rty' entitled to the lease in'the'first place. Ift is
-;settled that hre, by the term's' of an. act, the 6Seretary is- required

6pon an ap'pli'cationf o the claimant to issue a'patent,' c artify 'aiist,
approve a location of 'right .of way, make a survey or appr-

selection,- the Secretary has power to 'make all - or 'pinons
of law or fact essential to the. performanceo'the udhti e speif
cally imposed, and after issue of patent or other ike instruine his
finding of fact is -conclusive in- th absence Iof fraud or mistake, n't
t:"only upon.:the department, but upon the 'courtsr though his iuliiigs
on matters-of law are reviewable in theecourts they are not aubject
to reexamination in the department, and his dtermations d'of -fact
are conclusive, although there is deimonstrable error ini the estination
or appreciation'6f' evidence. Westf Vi SStidard' 'Oil0Co.' (278 'U. S.
;200, 219), and cases 'therein cited. '

;0 0 Underf the acts, under wch the award 'and l'ease to Testerinman
anrd his colessees were granted, the department 'had full power to
determine all questions 'of fact and law essential in properly makig i
such awards and granting leases pursuant thereto. 'The lease once
granted was -beyond 'recall' by the Secretary and is' only subject to

.;cancellation 'in the'-Federal courts (Sec. 31 ,act of'"February 25,
:1920)3. Jurisdiction of 'the department'to review his taction inI grant -
ing it ceased. "'

But by thetermsof-theactof1920, assignments of leases are sub-
ject to the approval of 'the 'Secretary. There is presented'here an
involuntary -assighnhmit by: deciree of a State court. In the' exercise
of the discretion' whether or not to. approve such an assignnie n t, it
is believed 'to' be6within' the province of "the-'Secretary to- determine
whether the court had j-urisdiction to'-render'the decree. Ad' whe're,
as: in this 'case', a 'constructi ve tru't' is sought to: be impres'sedupon
the' lease by the-court 'in favor of petitioner,on the ground" that the
'lessees, as agents of petitioner'to present its; claim to the Lan -De-
partment, werea in duty bound to acquire the. leased area only 0for
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the petitioner, but disregarded 'their duties as fiduci'aries by' not

doing so and, fraudulently neglected to exhibit tehe claim 'of the

petitioner tq. the e ,department, as should have. been -done, it is also.

considered proper for the Secretary to, determine for, himself whether

the facts'_; found by,' the court es Iablish the- ground's of fraud and

breach of trust or inequity upon which the deciree Si founded. It

is not doubted that,, a court 'of equity may impose such a trust in

a proper case on grounds of fraud or mistake, but it must' be alleged
and proved that complainant has an equitable title superior to the

legal title. lee v. Johnson (116 U. S. 48); Dulut, etc.idR. Rk . .o V.

Roy (173 U. S.- 687j) ,and'that the fraud lin respect to'which relief

is prayed prevented him from exhibiting his case fully to the depart-

ment, so that'it may properly be said there never.has been ,a decision

in a real contest about the subject matter of inquiry. - Vcnnce v. BWr-
banik (101 U. S.' 514, 519); Greena nyer v.C oate; (212 U. SN.434,

444).
Nothin'0N~g ,is found in the 'recital of facts by the Supreme Court of

Oklahoma which suggests 'that TTesterman andhiattorneys did not
in good faithl present fully 'for petitioner the possession and develop-
ment on the Border Line claiMw hich was relied up n by it to estab-
lish its equitableclaim to the :area. therein. The department decided
that . it had fno equitable claim to the area, embracing Testerman's
award. Had Testerman's claim never been presented, :that would

not have' increased, petitioner's award. The. awvard of e1ll 156 on

the Border Line claim was based upon the improvejment and develop-

ment of F. F. Moore, an independent claim, which testerman alleged

before the department,,that he had acquired by assignmnent. Now

if the facts as found by the court show that petitioner was fin fact-

the owner of Mo6res equitable claim and Testerman had concealed

that fact from the departm:ent. for, the purpoe of preventingthe

award of the same to petitioner 'and to get it for himself, orjthat
Testerman was asserfing a possible. personal interest in. the subject

:matter of his agency, that is, .a claim for himself, adverse .to that of

petitioner without its. knowledge or acquiescence, then undoubtedly a

sufficient case of fraud in. the: procurement 'of, the. lease, prejudicial

to petitioner's. superior rights, would be mad e- out.
Now it is observed in the. statementof facts, upon :which the con-

clusions-of the. Supreme Court of Oklahoma are -based.. (page 325)

that the, acquisition of Moore's,'equitable claim by Testerman, and the

issuance of certificates of. petitioner, to himself in 1921 to -reimburse

him .for the expeense in acquiring thatQ c.Vlaim, w a .view to strength-

ening ,,petitioner's claim to the1BorderLine acreag*e, isset forth.
But t the en propeeds to;-state- , .. .

"'On May 3,T1923, Testerman filed in. the United States Land iOffice a ' declara-

tion of interest in the Texas Strike claim, and in support thereof referred to the
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assignment which' he held, from R. F. Moore, and' asserted therein that, the 
Moore well had i'been drilled ..on the -Texas Strike-,claim,, and : asked that' his
(Testerman's) right in -the Texas Strike claim be recognized and protected.
Sixdays after filing such ,declaration of interest he canceled certificates held
in his 1name in the IMelish Association to an amount equal to the sum of $3;150,
and:-in explanation of the' cancellation of the-units which had been issued for
the IMoore .assignment- he testified that prior to the retura' h and cancellation
of the certificates on April 30, 1923, he had submitted a general written report
of the affairs and management of ,the association at a',1meeting of: the unit
holders or trustees, in which he advised them that he. was surrendering the
certificates because it appeared then the o well wa not on the Border
Line claim, but on 'the Texas- Strike -claim,i and' thatl the -Moore assignment
would not be needed-. in support of-the association's claim to' Border Line acre-i
age, and because some of the. trustees. or unit holders did not desire to pur-
chase the assignment for the association -

VsfNowhere is, any, evide'nce co~ntrary, to. this stated, nor is, found that
what Testerman stated as t his transaction was. not the, fact, nor
is it found that petitioner, did, not acquiesce, in the return to them .of
;the consideration. paid; for the ,Moore claima-nd:thle, act ofTesterman
taling back the title thereto. -

It is not doubted .as an abstract! propositio that the rule stated .by
-the court::is ~esta~blished law, which, in its abbreviated form is that.
.-'a aperson :placed in such relation. to another that he .becomes ,in-
terested with him in any subject, property or: business~ is prohibited.
from acquiring janfagonistic rights." ' But, this rule is not. without its.
exceptions, for it, has been.held, thatl the rule does. not go beyond the,
reason thatsupports- it.'0 As in a case :of cotenancy, the rule is-based
upon considerations of mutual. trust. a cnd onfidence that exists .be-

tween the parties. But if Itheir interests accrue at different times, 
and under.,different instruments, and neither has superior means of'
information respecting the estate- of -the title, then: either, unless he-
employs his, c otenncy to see an advantage, may. acquire. and,
assert a superior outstanding tile, Ospecially where the cotenants.
are not in joint possession' of the premises. i Freeman onI Cotenancy,,
Sec., 155; ;Hodgson v. Federal Oil (Co. (274 U. S., 15, .19, and cases.$
the~rein cited.) :;In suchl a case- .. t,0 : .:-0 0:(0-0-04:;::.:d

The purchase'- made by a cotenant-'of an outstaniding title 'o' incumbrahce is-
' not' void, nor- does' the'interest' so--acquired by him, or any part of it, by opera--

'tion- of-1 l vest- in his dotenants. -They may not'wish to siare 'il e-'bene-.
fits 'of -his purhase;' or, 'in their'j-udgmeht, the title purchased by him- may not

. be paramount to that .before held iu: c1ommon. :The law' gives them the'privi--
0 lege ltha~tf they may -assert. This privilege consists -i the right to obtain the-
conveyance of the title bought in, upon their paying the price atwhich i~t is-
bought. The privilege may be waived .by an express refusal to reimburse the-,
cotenant foir his outlay,. or by 'such ai course of' action as' necessarily implies-
suc a.,refusal.;. '(Freeman-onm Cotenancy, Sec. f56.)

18607-32vo . 53::,41 . -' I -*

.1209
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' :. The ,question .whether .Testerman, Sassignee of. Moore; had any
equitable claim to a-part of the area on -the Border Line claim, de-
pended upon; a determination 'of the location' of the boundary of- that
claim..' That question had hot been resolyed at'tjhe time Testernian
advised -petitioner. that the Moore assignment would-not be needed
;to support. its claim. ; Testerman -had& no superior.knowledge;-or in-
formation over -any -other -trustee or member of- the- Melislh Associa-
tion how the "question would be resolved, nor is there any evidenc`.
that suggests-that Testerman'si represenitation' to petitioner was not
t'heexpression of an~honest. opinion. The ;petitioner apparently ac-
:: eptedit and elected not- to.retain the outstanding equity of Moore -

-and to take back the consideration that-was paidfor- it., As stated
:*? a ': :in the decision; disapprioving the assignment, the question whether

: Testerman's fiduciary relation to-petitioner -did not debar -him-from

securing the award of; the Moore equity, was:- presented and consid-
: red on the protest of -Green and his associates i-n behalf of the peti-
: tioner and the- protest dismissed., As indicated above, in the light
of the court's review, it is- not perceived that such action'-of the- de-
_partment was affected by the suppression by- Testerman 'or his- coles-

sees of any material- fact. It 0;is -not understood, consequently,- how
-the lease- can be held to -inure to the petitioner by reason of fraud or.
-violations, of the obligations of an agent. - --

If the Secretary that made thea-- erely erred -in his estima-
.tion and appreciation- of the -evidence; -which is0 not admitted 'butt
.which seems to be the basis for the decree,'neither the courts nor this
successor. have -any- jurisdiction to correct it. The petition -will,

accordingly, be denied.
Petitiondenied.

SANgTA FE PACIFIC RAILROAD CG-IpPAINY -

- : Ingtructions, Novemnber 8, 1930

-WATER RESERVE-WITHDRAwAL. -- -

A withdrawal for a public water reserve-does not contemplate the inclusion
'of a tract of land containing mere dry depressions or draws which do not,
in their natural condition, furnish or -retain a supply-of water available-
for public use,: and an order withholding such land from acquisition by .a
Dperson who has, by his own efforts,_provided artificial means for .collecting :

.food waters thereon should be revoked.

Assistant Secretary -Edwaards to the! Director of the; Geologiccd
Survey:

'.There is pending before the department on appeal the: application:
of: the -Santa Fe Pacific -Railroad--Company,jto select the, NW1/4

. SW'/A Sec. 15, T. 38 N., R.5 VV., G. & S. R. M., Arizona.

[Vol.
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The selection was rejected by the Commi3:ssioner of .the: General
: Land Office in his decision of :June 20,1930, for the reason that.said.
tract was withdrawn April .17, 1926i and included in :VWater Reserve

:No. 107, as interpreted by Order. of Interpretation No. 131: daatedl:
June 5, 1930, andi wasdnot subject to selection on. October:9, 1929,
when the application was filed.:,

It is' shown that this' selection was. made in behalf of Robert A. 
Jackson, who constructed a pond, or reservoir on said tract several
years Sprior 0 to the date of selection,-'and who has used the same for-
stock-watering .purposes. The;fieldnagent who reported on thehcase
stateldthat there are no. springs .or seeps feeding the reservoir and
that it is dependent entirely on the rainfall or snow which falls along
:two draws whiich edrain into it. It' is further' shown"i that 'Jackson
obtained 'a per it fr + the 'State Pof: Ar`n dated Nboveber 29',1929,. for,theoaeppropriation of waters andithe useof:the reservoirj
which is described as 10 rods:-square, .covering: three-fifths .of an
acre, situated in. a dry wash and designed to collect the. flood waters
for use.for watering livestock.' .

It is, not believed that said order Vcontemplated the withdrawal of
tracts. containing imere' dry 'depressions: or draws which do.-not, in:

.,their natural condition, furnish or retain a supply of water available
-for public use. iSuch 'atract isniot land which '-'contains-a springor'
water hole" in its natural condition,.and it was not intended to with-'
hold such land from acquisition by a person' who has,' by his.own
effts0 ':provided artificial means for collecting flood waters thereon.

You 'will, therefore, 'prepare and .submit a' suitable- order. for:
revocation of ;the said 'Order of 'Interpretation No. '131.,

SOUTHERN PACIFIC RAILROAD COMPANY

Decided Novenmber 11, 1930

- nuoin RANTIN~DEb~MNfii- MESTEAD ENiTm- IDRAWAL

Neithe act of, July 27, 1866, nor the act of March 3, 18:71, authorizes
the Secretary, of the: Interiior to 'withdrawa unselected Ian ds within the'
indemnity limits of the- grant 'to ' the 8Southekn Pacific. R'ailroad Company
for the Fsole and exclusive purpose of satisfying the deficiency in ,the grant
to the exelusion of ,persons desiring to acquire them, under :the homestead
and other -publi-land laws, notwithstanding that the deficiency has been
- aascertained and is:reeognize'd Ua'ited:States v. 'Nqrt7wern Parifoflvo' '&uW
-Compan j' (256 U. S. '51-), distingished; Sothe4r% Pcac'lo Rtilroad' UCo'
pan'v. Bell (183jU. S. 675), applied.

:nWsims, A s4-s tant 8e'reta'ry:
;:;.0 This: is.an ta~p'pe~al by the Southern Paific Railroad Comany farof

0 a, .deceision,.of. :the..-Commi~ssio~n~er .of 'the :General- Land Offce dated
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''June 3, 1930, denying 'the request of said compa'y, dated May 20-
1930, for the wi r unselected landsr within the indem-
nity> limits of the land grant to the company under the, act of
March 3, 18711 (16 'Stat.' 573), for 'the: sole :and exclusive purpose. of
-satisfying the deficiency in -the grant to the Southern 'Pacific Rail-
road. Company, made by the act of March 3, 1871, oupra.

Section 23 of the act of March 3,18,1 provides as follows:'

That, for the. purpose of connecting the Texas:-Pacific railroad with the city
of San-'Francisco, the Southern Pacific Railroad Compauy of California is hereby
:l 0 tiuthorized (subject 'to the lawst of California) to construct a line of railroads
from a .point at or near Tehachqpa- Pass, by Iway of Los Angeles, to the Texas,
Pacific railrcad t' ormnear the Colorado river, with the same rights, grants, andt
privileges. and, subject to the. same. limitations, restrictions,, and conditions .as
were granted to said Southern Pacific Railroad Company of California, by the-
act of July3 twenty-sevcn; eighteen hundred and sixt'-six: :Pr1ided, 7sovever, 
That thi4 section shall inr no way affect or impair the' rights,' present or pros-
pective, of the -Atlantic and Pacific Railroad Company or any other railload
company. .-.

The records show the whole area of the-grant to said company
,to be'. 4,064,373.25i aeres, that there have been.. charged against- the
grant. 2,516,384.86 acres, leaving still.djie-:nder the grant an appar-
ent. deficiency-of 1,547,988.39 acres as, of.IDecember 31,, 1:929.

The company in its applicationof May 20, 193.0, cited.the case of
UinJted States v. Northelrl 'Pacifi Raitlyt Commpany' (256 -UT. 5.- 51):
as authority forecomplying with its request.
: The- -Commissioner in his" decision appealed' 'frQm stated that while
the Supreme' Court in the United States v. Northern: Padcifi. Raihay
Comnpny case held that the Government could not reserve or: 'appro-.
Priate to its own uses lands in the indemnityvlimits required to supply
losses in the place' limits ,it did'-not hold, that it may withdraw
such lands. for, thec beinefit' of the compnany to thel exclusion of ipersons
: desiring to acquire the same under the homestead and other general
public-land laws.

'After a careful study of the decisiondin question, the department
concurs in the views expressed by the Commissioner.

0 0.The; Supreme Couirt in the'case of Sout4 Pacific Ralr~oadCo. v.
Bell (183 .:U.: S. '675), involving, the grant under.the act ,of, July 27,
1866 (14' Stat. .292), which grant is the same as' that made under
section,23 'of the 'act of March 3, 1871, supra, held that the 'act of
J0 003uly 027, 1866, did not authorize the withdrawal'.of'the indemnity
l axnds. ;': The, q'syllas of that case reads in part as follows. ;

The Atlantic and Pacific Railroad&Coipany took no title.to lands within the
indemnity limits of its grant until the deficiency in the place limits had been
ascertained, and the company had exercised its right of selection.

The Secretary of the Interior had no authrity, upon thefilingAof apat in :
the ' `ffic&'6f the Commissioner of the General Land' Office,-to 4withdrawi lands
lying within the indemnity limits of the grant from sale or preemption.
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The SSupreme Court has repeatedly held in substance that the
granting acts conferred no rights to specific tracts within the indem-
nity limits until the grantee's right of selection had been exercised.
Ryan v. Railroad CoMpany (99 U. S. 382); Cedar Rapids etc. Rail-
toad' Co. v. Herring (110 U. S. 27) ; Kansas Pacifc v. Atch'ison Rail-
i:'oad (112 U. S. 414); St. Paul Railroad v. 'Winona Railroad (112
U. S. 720); United- States v. Missouri etc. Railway Coqmpany. (141
U. S. 358); Hewitt v. Sc 7ults (180 U. S. 139).;' Soqutkern Pacific
Railroad Co. v. Bell(183 U. 5.675)r; Payne: v. CentralPa cilRail-
wayCoqmpany '(255U.-S.228).;

It is argued in behalf of the -claimant that this general iilei has no
application where, as here, there is 'a recognized 'deAciency 'in the
grant. But it is clear that the exception to the general rule is to
be made only as be the grantee and the 'Gove rnnet, and not
as between the grantee and settlers. That distinction is emphasized
in the case of t'nited 'States v. Northern Pacifc Railwa - Co mpany,
u>pra,: wherein the court said on page 64, referring to the' terms of

the grant,. "All lands in the indennity limits. were to be Iand r~emain
subject to' the operation of the preemption and 'homestead laws, save
as the odd-numbered sections 'should be taken' out 'of 'their' operation
by- indemnity, selections. Under that provision, however, the' landsr
available for indemnity were dininished mu ch; more 'rapidly than
was expected; but as the aprovision was one of "the terms- f the. grant
the company miust submit to whatever of dis'advantage results' from
it." The contention of. claimant finds no support. in that decision
as to unreserved areas in the indemnity limits.
-If the Southern. 'Pacific Railroad Company desires to acquire .the

landsl within the indemnity limits of its grant which are now" avail-
able] ini satisfaction of losses in the plae limits, 'it shoulda-file itS
selection therefor.

The: decision-.of the Commiissioner appealed from was correct and
is accordingly., .^

THE FEDERAL SHALE OIL COMIPAIY

-: 'DIecided November 11, 1980

OrI SHALE LANDs-LEAsE-MINING CLAIM-SECRETARY 6OF THE INTERIOR.

The leasing act conferred upon .the Secretary of the Interior full power to
administer that act and clearly in its administration it is his duty to 'de-
termine; what -lands are subject ato0 lease and what lands: are within the'
exception of valid claims.
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* MINING CLAIM-LAND DRPAnTMENT-ADvFR5sE PRocEEDaNGS-JTRISDIOWION--
PATENT.

* The Land Department has jurisdiction, to inquire into and determine in
the public- interest any matter affecting a mining location without awaitingu
the filing of an application for patent, and if the charge of invalidity is
established to declare the claim null and: void.

0 00 0OIL. SHALE LANDS-MINING SCLAIM-VALID CLAIM-RAILROAD GRANT-STATUmS.

The excepting clause in section 37 of the leasing act differs essentially from
--the excepting clauses in grants of lands to railroad: companies in that the
former saves valid claims existent at the date of the act so long as they

-are mErintained in compliance with the laws under which they are initiated
while the latter excluded the excepted lands effectually and completely from
the grants.

OILn SHALE LANDS-MINING CLAIM-VALID: CLAIM-ASSESSMENT WORK-LAND,
DEPARTME2N4ADVERSE PROCENGS.

'Under the saving clause in section 37 of the leasing act maintenance of,
a mining claim is the test of validity, not merely the status of the:claimi
at the date of the act, and the Land Department may challenge the validity

of the claim for default in assessment work-at any time prior to a resump- 
tion of work and if the default is established fthe land, becomes subject
tothe operation of that act. P

OIL SHALE LANDS-MINING CLAIM-ASSESSMENT WORK-LAND DEPARTMENT-
JURISDICTION-RULEs AND RELATIONS.

Rule 55 of the General Mining Regulations of the Land DepartmentI disclatm- 
ing its jurisdiction to determine questions as to the performanceof assess- :
:ament work upon mining claims has no force with respect to minerals men-
tioned in the. leasing act.

OIL, SHALE LANDS -MINING CLIM-NOTCE- REPossussiON - ADvERE5
: 1-PRCEEDI1,TGS. S .- 

fhe United States, 'ike any property owner, may assert a claim, by the post-
ing ofnotide and peaceably taking possession of the premises which. it
-believes':it 9owns and has a present right to occupy, preliminary to any'
adjudication' as to its rights to tthe possession,. but' if the: nonexistence of

the facts upon which the act-of repossession is founded be established .the.:
notice becomes of no effect.

MINING CLAIMl-NoTIcE-REPossEssIoN-ADvERsE PROCEEDIaGS.

Dual forms of challenge as tothe .validity of. a mining claim asserted under

the mining law' 'y institution of proceedings and by posting of notice of
actual repossession of the ground are proper, and consistent with the
letter and spirit of the leasing act.

WILBuR, secretary:. ̀

: The Federal, Shale. 'oil Company hasi appealed from the' decision

of the Coommissioner of the Generalv'Land Office of July 10, 1930,
overruling its demurrer; to a charge preferred in, adverset proceed-
ings against the Buck Canyon Oil Shale Placer No. 1, covering tract
n umber .57 in Secs. 31 and 32, T. 5 S., RB.97 W., 6th P. M., Colo-
rado, and giving notice that the claim would be held void -unless
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answer was made to the charge within a given time.' Proceedings
'were directed against the* claim by letter of March 27, 1930,
charging-

That assessment work to the value of s$i00 was not performed upon the,
Buck Canyon No. 1 oil shale placer for theS year ending July 1, 1929, and that
work hadnbt'ince beenresumed.

: The local Pregister was directed therein to also "N6tify the claim-
ant that by reason of the default in the assessment work the United
States has taken possession of the land for leasing undert the act
of February 25 ,1920." 

The. charge is based upon a report'of an Dexamination of the claim
_* by a mining engineer of .the -General Land Office.; and recominenda-
lions therein that such chargek'be made by the chief- of field division,
Denver, Colorado, received March 14, 1930. Such reports were made
pursuant to instructions [unpublished] approved by 'the :depart-
:ment Januaryv15, 193Q, which, anmong.other things, directed the
submission as'soon as possible of reports* in all cases where shale
locators .defaulted in annual labor and there was no evidence of
resumption of work.

The grounds'of appeal are stated as follows:

First, that neither the Department of the Interior nor the, Commissioner of
:Xits 0 Gleneral XLand Office has any jurisdiction overi the subject matter of the
said notice, Dsaid, jurisdiction being vested solely in' the Judicial' Department
of the United. States and- of the, State of:V Colorado, and thate the assumed action'of the said department makes it accuser, paity. complainantand ju'dge:of the
matters and things therein charged and:set forth..

Second, that the honorable Ciommissioner :erred in overruling contestants
demurrer, that nothing in .the Act of February. 25, 1920^ authorized, permits
or justifies 'the' 'Departmentt -6f thelInteriior in' assuming to declare a defauitl
'or delinquenicy in.:the performancee.of assessment-work upon said Buck'Creek:
Canyon Number' 1 Shale Place r Claimqor .to: attemptto 'dispossess the respond-0
eat of said premis~es or any partthereofbecause, asI the respolndent says, the,
said shale claim is not and. never was covered or affected by the said .act.

Third, that the said decision of the honorable' Commissioner' is contrary to
iand' forbidden by Rule '55Z'of the rules mid regulations of the' General' Land
Office now in force and-amendments thereto.'.' -

V Fourth;. that- the' said notice- and' proposed Taction of. the honorable Commis -
sioner islinconsistent-with.and contrary to the, decision, of the. Supreme QCourt
of the United States in the recent caseof :Wilbur, Secretary of theu Interior, v-JZrushnic, and not 'authorized 'thereby as contended in said opinion.' 

.Fifth, 'that 'the C ommissioner erred in holding ::that the act of . February 25
1920,o 'empowering "the Secretary of the Interior .to; administer its Provisions;
empowers said Secretary- or. the honorable, Commissioner to :apply' the- pro 
visions of said act to those' placer; ,claims :-wyhich are expressly excluded by.said act from its operation.

Sixth, this' respondent further avers that the said honorable Commissioner
and the- Department -of the Interior was without jurisdiction to Afie the said
charges against said.-oil shale placer claim 'for the additional reason that no
application ,for patent for said claim has ever 0been made by the respondent'

215 tf .'
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and, until such application -has been made and, duly, fled,. the department is

without power to initiate charges against said claim.

The sixth assignment of error should be noticed first, for it avers
that the department has no jurisdiction to inquire into a1nd determine
the validity of thie claim for for, the reason that no appli-
eatidn for patent to the claimihas been filed: Counsel for appellant
in their brief contend that the rulings in Clipper Mlnig Co.. v. Ei.
Minin- g Co mpany 4(194 T. S. '220), And Cameron V. Unite4 States (252
U.S.450),'upholding the jurisdiction of the department to determine
the validity of mining claims Ifor which no patent. had-,been sought,
-do not apply, for the reason that the claims in both of those oases
were i n territory ":previously withdrawn from exploration, and
purchase." The premise can not be: admitted that the territory con-,
taning oil'. shale lands was,--not withd rawn froom exploration and
' purchase under, the mining- laws. ..By the leasing act such lands
were excluded from the operation of the general mining law and the
i Oi,,shale deposits. reserved for disposition only as. therein provided,

except ."valid claims." Full Ypower wasgiven; theSecretary to
administer that act, and clearly in its administration it-would be his
duty to determine what lands are subject to lease, and what lands
are 4within the exception of valid claims, as much so as it was to:
dieter smiiiewhat lands were "valid claims "within the'exception m :
the Monument Reserve in the Canveron case. Putting aside for the
moment the. question,, -whether departmental -authority. exists I to-:
attack mining, claims for failure to do annual work, it can not be'
disputed that such authority' exists. to determine ' whether a valid
icla was initiated prior to Ethe date, of the act, bydoing the, acts
the mining law prescribed, such- as. marking the boundaries so that.
they: might be readily tracedj,-making a discovery of mineral prior;
to the act, or thereafter %&. a result of work diligently in prosecution :
at -its'date. ThIepublic interest dietates that the facts bearing upon
such inqufry should be ascertained and aestablished when theevidence
is ,available, ahndnot* postponed to await the.. day now vapparently,
remote and unpredictable, when mining operations toextract.oil:
shale.have become economically practical and: prdfitablee, and rights
under the leasig'act: would be invoked by persons wishing to avail
themselves of itsprovisions, but when in 'all probability thequestion
of whether a particular' tract of land was within the purview of the
act or within the exception of valid claims 'would .be diffiult to
resolve correctly because o-f the obliteration or. effacement 'of:evidence,
by lapse of time, -and spurious & aims would hate to be permitted
to stand for lack of evidence to establish their ,invalidity. In the

t is rgonhayse, supra,(p. 463) the court declared-
: It; fis rightly eonceded& that in the case ' of a conflict between a mining location

and a homestead claim the 'department has: aut-hority to inquire iiita and de-

:21:6



053]0 l 0: XDEOISIOi tO THE DEPRTMENT OF THE INTERIOR 217

termine the validity of both and, if the mining location bei found invalid and the.
homestead claim' valid, to declare the former: null and void and, to give, full.
effect to. the .latter; and ,yet it-is insisted that the departtment is without au-
thority, on a complaint preferred in the. public interest, toinquire into and!

determine~ the validity -of _a ~mining location, and; if it be fouind invalid, to de--
-clare it of no 'effect and 'recognize the rights of the public. 'We think the tat-
tempted distinction, is not sound. It hais no, support in the 'terms- of E-the'
mineral land law, is not consistent with the general 1statutory provisions before:
mentioned, ~and .if upheld would encourage the use of merely colorable mining
locations in 'the wrongful. private appropriation of lands,,belon to the public.

In -that, case the court referred to, as precedents for its conclusions,.
the Yard Case (38. L. D. 59), and N.cho~s-ni case, on rehearing
t(46 L. D. 20), where the jurisdiction of the department to determine':
the validity of mining locations situated. in af national forest, from
which mineral locations, are not-,excludedj was uphel. iJn the Yr T

ecase 0(p. 066): ,the. dep artmentk said :' 0 - : . ,,0 . -:. .;,- i ;; 
,.In general, .discovery, marking' on the ground,, posting and recording -notice,.

and-compliance'with-law, are.essential elements gin.the 'initiation of rights under
a mining claim, and constitute the foundation upon which the right of. obtain-
ing the legal title is predicated .Many reasons are apparent *why the land
department, in a proper proceeding, upon due notice, with full opportunity for
claimants to b& heard, should. investigate such matters prior to appii'ation for'
patent,- as well as when legal title is sought, if. due' occasion therefor arises in.
connection' with the. administration' of ;laws applicable' to the 'public..-domain.:
Clearly the consent or nonconsent ofLthe parties claimant, -their invocation' of' or
failure to invoke the jurisdiction of the department,:in no way affect .or gover
the general question as to' jurisdiction over the subject matter, that is to say,-
the cause of action.

' 'Other reasons justifying the power now 1challenged in the .sixh
specifination; are elaborated in- the opinions inA tose. cases. ,and nee
not be repeated. The exercise of such jurisdiction by the dpartment
has receivedt autoritative judicial sanction, and it',is eved7 thatt:
s' to6 oil shale -locations' on.lan where'the legal title is still if the

United States, th 'edepart-e-nt has jurisdiction to i re into and
determine n ow in the_ public interest any niatter that aiTlcts the
validity of o the 'loations, and' if th; charge of 1ivald'is' estab-
lished.to declar .tdhe claims null anfd v. .. '

The second and -fifth assignments of error 'appear to be based upon
-the contention.stressed in -the written brief tand oral argument bef-ore
the -Secretarylthat lands upon Which' there were valid and ekistent
claims at the date of -the- leasing a 'are: expressly excluded'i forever
from' its operation.- If this contention is- sound -it logically follows
that notwithstanding the provisions dof the'leasing act, the "ground
within the claim':is subject to relocation by others under the mining
law upon default in the doing of assessment work, and able counsel
for' appellants maintain that it would be. -It is, however, admitted.
that the land " can lapsejback into the!public domainiby' abandon-
ment only." .'(Brief and argument, p. 22.)
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kItis insisted that the construction placed -upon the excepting
-clauses in grants of lands to railroads iinkan0as0 Pacific Railway
: tCompany v. Dunmeye'r ::(113-IT. 8.629),_ and subsequent cases follow-
ing it, are decisive as to the' construction of the excepting clause in the
leasing act. But when the, language of the excepting clause in these
grants: is compared with that in the excepting clause in section' 37
of the leasing actdit is believed that -each'imports an entirely different
nmeaning the former.expressly excluding lands effectually and coms-

: pletely from the grant,t te: latter saving' " valid claims to- land so,
long as they;t were hmaintained& in 'compliance 'With the laws under
Which initiated- and preserving the' right'to' perfect them under such

- iaws, and that consequently the rule of construction'in the land' grant
eases have no application to the-'instant-case.-'

The grant of July 1, 1862 (12 Stat. 489), in 'the" Due+ye cas
was of lands " not 0:sold, reserved or otherwis-e isposed 'of by the
United States, and to which: a preemption or homestead' claim may
not have attached, at 'the tim e line of 'said road:-s -finitels fix6&"
' -Miller' made his homestead -before the date the 'line was definitely"
fixed, but subsequently abandoned' his entty. ' It' 'was contended by
the: railroad grantee.that upon abandonment. ofr his entry the' land
reverted to the railroad. It -was strongly argued in the Dunrneyer
case that certain expressions in section 4 of the act of July 2, 1864
'(13 Stat.'356), modified or 'repealed the excepting clause in'th6 prior
grant above quoted. XOne of these expressions was' (p.635)-

*0; f : * t* tany lands granted by" this act, or- the act to whch this'"is an
amendment shall not defeat or impair any preemption, homestead, swamp-land,
or other lawful claim, or the improvements of any bon(t M;e settler on any
lands returned and denominated as mineral land.

.But the court held that this languagedid not'repeal the funda-
mental'clause: of the original act 1in: which the character of the grant
and of Its exceptions are fully defined';'that (p.636)-

This new provision amay make, other exceptions while' enlargingjthe grant,
and was, undoubtedly intended to add. further, safeguards-'to the settlerand
further protection to the public. .'But how'the clause canlbe supposed to narrow
the original exception, or to be a substitute for that exception, or'to repeal it,
is' not readily to be seen'.

It had no 'such purpose. It had a very different purpose, and clearly leaves 
the original section, which it changes as to the limit 6f the gralt, to standJ as
to the exception, save as further exceptions are added.

In other wordsthe language quoted of the subsequent grant, being
s' fthe railroad grantee contended a clause merely saving rights, did

not, under the court's view, supplant the express words of exception
'of the lands in the original grant.'

The marked 0distinction 'between saving clauses and exceptions
-sexcluding lands:in grants of public lands, withdrawals and reserva-
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-tions has b~een clearl~ypointed out-al illu trated& by the department
in Navajo' Indian Reservation (30 L. D.. 515), and, by, the Supreme
:-ourtinLGreat Nortkern.Railway. v.vSteinkee(261 U. S. 119, 127).'
* Ini, the latter the exception in the grant involved in thet Diinmeyer.

ase:was .:expressly mentioned and: distinguished from' the 'rule as* to
.:a preemption claini on ~ a grant of right of way, where the land. 're-f
verted to the ratlroad&when the' preemption iclaim', was~ abandoned.

In, Willur v. Arushnic. (280p. Ue S. 306, 314), the, court- said: "But
section 3.7 (U. S. C., Title 30, Sec. 193) contains a: saving clause pro-

Atecting 'valid claims existent' at' the date of the passage of thistAct,
and' thereafter maintained iin compliance with the laws0 under which
initiated.'"-. '(Italicsi supplied.)'

It. would, seem 'hothing more need beAsaid to show that Congress
did not intend to exclude, permanently and unconditionally from

'operations under the leasing. act oil shale lands upon which there
were at the date Aof the passag of 'the act, valid exitstent claims other
than to observe that no 'matter how many claims would lapse into 'the
'public domain byk abandoment; under, counsel for appellant con--
'struction. of' the. act, the department would be forever with'ut an-
"thority toJ lease the lands& theretof 6re embraced in such 'claims. They,
-6wouldaremain.subject 'only'to. exploration-and 'purchase'under 'thie
mining law, although as is stated by the court 'in the siq case,'
"the leasing. act -of 1920 'effected, a complete change of policy in re--

spect to- the. disposition ' of landsi containing; deposits 'of' coal, phos-
phate, sodium, oil, oil shale, and gas. :: Such lands were no'longer to be
open to locationi and acquisition of title,' but only' to lease." No such
c f00 onstruc~tionas' the appellant contends for of tih proviso in sectioh
37, narrowing. the"scope' 'of' the' 'act; and practically "defeating its
purpose, is admissible." i4t woiuld follow also under 'the same' 'view'

-that a new.and ' independent right could be' initiated by' relocation
-and the department would'be obliged to dispose of: th lands under the&'
'-former-i law if' it appeared that' :they' had formerly been embraced
in a claim valid' and existent at the date' of the. leasing'act.-
-'It may. be .freely admitted that a 'valid existent claiml on February
25, 1920, "thereafter maintained in cormpliance6'with the 'laws 'under
which ' 'initiated "' is a' valuable property right and is' agd as se-
cured by patent for all practical purposes of ownership and no clause
in the leasing act was, necessary to save it. ̀ But the words of the
saving clause, iwhich add nothing to the requirements of the mining:t
law, plainly contemplate sonie activity 'to protect them, from the'

:operation of the leasing' act. '(finmants are not secure in their rights
merely because the claim was 'a valid existent claim at the date of the

: ' act. Compliance with 'the mining law: thereafter was necessary. in
order to maintain their possessory right as against the Government.

SX'219:
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The Supreme- Court: fin th6 'Kr-usAnic case plainly recognized1 the
--condition of maintenance by annual labor as a vital matter, for as
00 0 :: :: 0 } t ;.in ~that case. 'the valid :existence of the; -claim dat -the::ldate' of tthe 'ac t

. was: admitted, the only. question as .the, court said was, whether the
: .claim -was thereafter maintained: in. compliance .with the laws: under
which initiated (p. '317). N-tThintenance was the test of validity, not:
merely the status of 'the claim at the date of the act.-'( : It is true, the ,court held that the departmet erred asa matter of

' law, in holding..that resumption of -work subseque t to:,a default
therein after the 'passage 'of -the act';. and prior to' any form of :chal-

lenge by the United States, did! not 'constitute. maintenance of: the
clai m; that, on the contrary, "Resumption'of.work by'the owner,

unlke a relocation by him is an act :not in derogation but in:affirmance
0of the original, location; and thereby -the claim is 'maintained.'"

u there is nothing in that. opinion that suggests a lack of authority
: by the Secretary to attack an oil shale claim where the claimant has
defaulted Iin assessmenit work and Chasis not resumed work.1 ' On the
contrary, the court appears to have expressly srecognized uch right.
:in.the qualifying words to the declaration of the right of resumption,
: :: "unless, at: least some form of .challenge on behalf of the United'
uStates to the, valid existence. of .the claim' has 'intervened. Ob-
viously the court was*speaking ofa aclaim admitted to 'be a valid
existent .claim 'at the date of the leasing act, and that being the ease

l:eo r othr. cause fog .challenge could' arise -other than failure to main-

tain, it. thereafter. .

7 - -Xo matter.what conclusions may be deduced fromtheJ language of
tlh1e.Court of Appeals of the District of Columbia in the Hri.shic

asej, the ,departmnt. can see nothing ,in the. opinion of. the -Suprem e:

: Court in lthe. sarma-,ase -that supports thei coniteintion that valid ex-.'
i~ste~ntoil shale claims at the date.eof the leasingu act' are arbitrarily

excluded from its provisions, or that the department has no jurisdic-,

tion to determine -whether or not they 'are maintained in compliance:

with the law under-.which initiated, or th fault in assessment

work not cured by msumption does. n:ot ;:coistitute ' a-.~ ro fd 

: :lof ,,chall~enge to the: v'ali-dtence'' {'~f~hhrit.) .-7he inconsistency -

ohhV -:on tac iof; the CO. mssioner in:Yintut the: proce-edings on

the chargeassailed with the .decision' in the Krushnic case, alleged in

the fourth assignment of. error, is not therefore perceived. t I

Neither can it be adnitted. that Rule .55 of the, General. Mining

'Regulations (49 L. D. 15, .73), disclaiming jurisdiction to determine

questions-'as to the, performance of assessment :.work, ; continued' in

force, with respect. to. .claims for -minerals mentioned in the leasing

act. The leasing act of necessity conferred jurisdiction to -inquire

into and'determine this question. .
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The lirmited application of the 'mining regulationslto claims for de- .
Posits. men'tioiied. in. the-4easing act is expressly recognized-.in the.
headnoteito the: republished -regulatioisis (49 L. D. .8) Noimeritis
seen, therefore, in: th hirdassignmeni of error..

:*;. 0 xThe record does not' show., that the, claim, in question. was ~posted
with a' 'notice of. charges and repossession by the United States for
the purpose of holding the land: for. lease under the leasing act, as
'directed in the instructions of January 15, 1930. But assuming this
was done, appellant's bhar'acterization 'of such" acts in his argument
as an "eco parte judgment ;of condemnation inn advance of a hearing "
as forcible " and " illegal" and as not the form of challenge per-
missible under the. rTlinu in the'kruSAW'ica &tse' ems to- have little
justification. 'The. posting of such inotices is in no sense ani an udica-
tioniof the claimants' rights.'-In connection therewith 'claimants' are
entitled to full notiee and eop'portunity-' e hear as' te jexistence
of gronds upon, whi ch, the jlaim jto thje possession -of. te land is
;' X 0 : made by the United States, and if'the' nonexistence Qfjth e facts upon
which the act of repossession isg founded is established, the notices be.-,
come of no importance. The department is not awaie: of an"law
whereby'the United 'States'like any other-property-owner'may 'ot
assert a .claim'and peaceably take possession 'of property 'whiich it'be-3
lieves it owns 'and'has' present right' 't occupy,:prelimiinary to-any
adjudiati as to its rights to the po6ssssion, and employ the mbst:
practicable means of bringing: actual notic! toethe. claimant of the
challenge o'the Government to his asserted rights.

Nor is it perceived, if thk 'department 'is 'right in'lits view, that' a
challenge for default.in assessment 'woik'i s*a challnge'to the valid
existence of the claii, and, -if made prior to any resumptioniof ;work,
c uts'off any right' 'of, resumption of'work if the default is estabiished,
and subjects the land tto the operation' of' the -leasing act, -why; dual'
forms of' challenge, by instituti ofof proceedings and by notice' of
actual repossession of the ground, may not botli be proper and con-
sistent with the letter' and spirit of the leasing act. 

It is the department's view that a challenge 'of an; oil'lshale claim'
which is in defafult for the nonperformance of assessment work, by-
notice 'of the peafer 'of a charg e'against the'claim to-that effect
in a proceedingiinstituted in accordance with the regulations of Feb-
ruary 26, 1916, Circular No. 460 (44 L. D. 572) -'while sucht dfefault
; .:continues to exi'st, and a.'judgment by the department that the' charge
is su -stained after due notice' and' opportunity- to be' heard,'"has the;
same effect in the extinguishment of theclaimas'woud a valid relo-
cation of a mining claim located on account of hminerals otherthan
:those'mentioned in tie leasing act. It IS believed 'the appellant's
co e I .ounsel presents' str6 ,ngly and fullI y ~such arguments ast may be 6ad-

' 221E
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vanced in: opposition tot this_ view,- but Otheyt do not persuade the
department that theCommissioner's action assailed is wrong.- If the -
department .has -erred. -in: itsi conclusions as :to: its jurisdiction and:
authority in the premises. it is subject ,to e6rrection- in- the' courts..

'The dCommissioner's actions will be, and' is hereby--
Affl~md

STTEO~NEW IVEXICO

Decdee November 1, 1930 -

:SCHOOLL:A:ND-ITDEMNITY-NATIONAL FOIESTS-S1JRVEY-ESTOPPEL. : S

:Where a State* submits as base for. an indemnity school selection 'an .unlsur-
_veyed: section withiin a. national forest the area of which mas :estimated

: , by hprotraction, te adjudication of its claim for indenmity on that basis-
is final and :the State 'will be estopped frorn' asserting a'clcaim for further
indemnity on the gr'ound that 'the section when surveyed' was shown to
contain a greater area thanthat estimated -bythe protr~action.- -.

EDwWARS, Assistant Secretary:
The State of New Mexico has appealed.from the' decision of the,

Commissioner. of the. General Land Office dated June :20,: 190, rela-
tive to its, indemnity school-land .selections, S anta Fe 042445, 048084 
and 04808 5, and Las.Cruces .034663, formerly 'Roswell 049718.

The facts in -the ,case are as, follows.:
Part of T. 15 N., R. 14 E., N.:M. P.M., is within the Las Vegas

private land grant, yand the remainder is -within the Santa Fe
(formeirly Pecos). National Forest.,

By ,a protraction diagram Sec. 2 of the township was shown as,
havingi anestiimated area:of 640. acres, andl as being partly within
the private land grant, and partly withie.nationalhforest.
--.In Roswell list. 030348 of, indemnity school-land 'seIectio.n dated

March, 5, 1915, the'State of, New Mexico assigned all of the said
Sec. 2, containing 640 acres, as. base Xfor. the. selections specified.
therein... Those selections were 'approved by4the department on April
25, 1919, inclear list .No. 110. .'

Thereafter. the .said- township 15 was' su rveyed. The plat of sur-
vey, which was approved' Januaryv 9, 1919, was accepted by the,
Gdnerai L and Office on February 1, 1919, and.,was filed in the local
land' office on; May: 3, 1919. TThe plat of.,survey shows-: that. -Sec. 2

* is .outside of .the. private land ,grant, and' that it actually contains
:24.80:acres, instead of 640. acres as estinated through protraction.
The additional area of 84.80, acres is included in lots .1,2, 3 and 4.
The00 :0C:; I~se ,lots eontain 21.08, 21.16, 21.24 and 21.32. acres,respectively,6
and are situated on the, northern border of the section.
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: .After this survey the, State of New Mexico filed other Iseection
lists wherein it sought :indemnity pon -account of the additional area-
-of 2Se. 2as disclosed by the official plat.

In: .indemnityg selection, Santa Fe 04244, the State assigned 12-.48
acr-es-of lot 1 as base, and in indemnity selecection Las Cruces 34663V
the&State, assigned lot 4 and 13:34 acres of0lot.3 as base. Those selec-
tions were approved'on May 29, 1923, and November 8, 1924,- respec- 
tively. .

In pending selection list Santa Fe 048085jthe State has assigned-
* the remaining .7.90 acres in lot 3:as base, and in pending Zselection list

* Santaf Fe. 048084 itlias assigned lot 2 and the remaining -8.60 -actes :
in lot 1 as base.

* In his .decision of* June 20, 1930, the Commissioner said,- that as
* the 0 State applied for indininty -on account of Sec. 2, based uponl 
the area shown by protraction, while the section was unsurveyed and

-apparently was withini-a national forest anda private land grant, :
and as the selection was approved and certified, the area of -Sec. 2-:
as showhi by protraction determined the indemnity due todthetate

* and the' adjidication of its claim for inde-m nity on that: basis. was -
final.

;. ;By reasfon of the facts~aforesaid -the Commissioner requested' the
State toadesignate other base lands, to the extent-indicated, in support
of its approved'selections, SantaC Fe'042446 and Las Gruces 034663.

The Co:ommissioner heldithe selections included -in the pending list;
Santa 1Fe 048084 and 048085, for cancellationr subject to the right of 

etheState to applyr for an anendment of the selections by substituting
otherbase .lands 'for those, in lots1, -2, and 3 of Sec. 2, T.-15 -N.,
R.. 14 E.

The appeal filed by the State merely is an assignment of errors,
unsupporte deby.eitation of authority or argument.

f :The.. departnient -finds thati the-(Commissioner's action holding for
cancellation the indeminity school-land selections, Santa: Fe '048084-
and. 048085, was- right.

In the case of State of New Mexico (49 L. D. 314, 316),it was said:.

Seetion 227T5 of the Revised Statutes permits, as to lands within reservations,
a %departure fromi- the, usual method- of as6ertaining wllat lands fall within the:
place limits of school sections, namely;, rteqrtainineitv "-by protraction or other--
wise instead of the usual surveys in the field..

In the dinstant case the estimated iarea ofsec. 2 was ascertained
in -a manner authorized[ by law'; -. When th6 State of New Mexico in $:
1915, prior to a survey:in the field, offered all of Sec. 2 as base land
for an indmnity selection it, by implication, aceceptdthe protraction
diagram as correct br the purposes of the case; having received the
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0 tinde~mnityX land t~o~r wePhich -it ~tpplied, .the State is-now estopped to,
assert anyting to the contrary, or to make a-fuirter indemnity claimi. 0
'on account of the said Sec. 2.

S~ince,,however,.,there ,appears to be s~ozme ;equity- in favor,.of, theb
State,-on.account.-of the excess of ,84.80 .acres in Sec.9 2which -Tit re--

linquished, and. as the, acreaga-heretofore erroneously allowed the.
State based on aportiqon of thatexcess iis;small; it- is believedthat

: o readjustment should be required on- account of the- said former:
approvals. But the pending selections should.-lbesupported&by 
proper base.,- . , -, :: - - , -

As-thus modified, the decisiont appealed from -is

-STAT OFP UTAX

;t :30 ; ft 0, ffl,. : ,- -XD~eoided.-No~vember:.19,4.)930.;:.0.0 i0;0:< .:0 

& :0 -- 3HOoE. LA~N-MIamEBA LANDS-OIL 4eD GAS LANDS-.WITHRTOAWAL-RESTOA-
- TIOI¶5-INDENaty-E crroa , -
Lahds inhdesi ated school sections inthe State of Utah whidid not pass

to the 'State unider its grant of July 16, 1894, because they were by Execu-
- tive'order included within, a-petroleum--reserve prior to survey, are forever

, - 0 texcepted; from the Sope-ration -of the grant of Janruary 25, 1927, and th'
State must either select other lands in lieu thereof or await the extinguish -
0S ment of the reservation and thereupon take under the original grant. -

EDWADS, f AsssttatScretry: f. - .
T 0 0 t00: 0 . , 0'rhe State of: -.Utah claimed Sees. .2,.16. 32'ant~d 86, T. 23.,-; 6T10- E.23:- 

S0 . ;L MhI., as school lands in. place, pursuant to, the provisions of the
sct of July 16, 1894 (28 Stat. 107), making a grant of school land tI -
That W: : State.|; .0jf .-:; -:0 '. ,.:x,:,. 0 :;:0 -XX:: -X:0:-f;0;

The lands in question, while unsurveyed, were Pincludedin P&
itroleum Reserve No. 25,. by Executive ordr of -March 4, 1D92, and
-they:s-till are subject:to the order of ;withdrawal..

D-uring 1921 oil and gas permits were grantedj covering all of' the
sections.in question. .

On March 26, 1924, the survey of the said. T. 23 S. was accepted,
alndthereup.on the schbool lad grant made. by the act of July1, -:
1894, supra, would have attached to- Secs. 2, 16,32 and 36- of the
township, except for their classification as mineral landhs. - - -

On May 24, 1924, the Acting Diretopr of- the: Geological Survey
reported thatthe records of the survey indicated.that- minerals other
than oil and gas:were hnot knonto occur on the land in question.

- ' :lOnrch 81, 1925, an inspector submitted a-report .wherein he-
stated that drilling in the vicinityof the lagds had, provetd-thenon- -
existen e of commercial pools of oil. - The inspector recommended
that, the lands&be classified as nonnineraI in character. -
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During 1927, 1928, and 1929, all oil and gas permits embracing the
lands in question were canceled, and there now is no pending appli-
cation or claim for any of the lands, and no selection in lieu of any
part of the same has been made by the State of Utah.

In the above state of facts the Commissioner of the General Land
Office, in a decision dated May 27, 1930, held, as these school sections
in place had been included in a petroleum reserve prior to the ac-
ceptance of the survey, that no rights of the State- under its school-
land grant made by the said act of July 16 1894, had attached, and
that none could' attach unless the lands were restored from the
petroleum reserve.

The Commissioner said, however, that the State might, if it, so de-'
sited,: make application to' select other land in lieu of the reserved
school sections, in accordance with the regulations of June 23, 1910
(39 L. D. 39).

As the act of January 25, 1927t (44 Stat. 1026), made mineral
lands subject to school-land'grants equally with nonmineral lands,
the Commissioner also considered the application of -that statute to
the school sections involved in the instant case.

The Commissioner held, correctly, that by reason of the provisions
of paragraph (c) of section 1 of the 192Tact wholly excluding from
the benefits of the act lands which were then within the limits' of an
existing reservation, the school sections in quesion were without the
scope 'of that act:;-,'not only during their inclusion in the petroleum-
reserve, but permanently. See Byers v.-State of Arizona (52 L. D.
488).

The State of Utah has filed an appeal from the Commissioner's
decision, acting through its attorney- general.

In the course of his argument on appeal, the Attorney General
says-

I agree with the Assistant commissioner in his holding that as the above
school sections in place were included in the petroleum reserve prior to the
acceptance of the survey, the right of the State under its school land grant of
July 16, 1894, did not attach at the time of the acceptance of the survey and
could not attach until the revocation of the petroleum reserve, provided always
that the reservation was one justified under the law authorizing its creation
and under existing law.

He also says-

I can not see where the State lost any land under the laws existing prior
to the act of January 25, 1927, and I can not find any provision in the act of
January 25 1927, depriving the State of any of its numbered school sections.
The State still holds full title to all numbered school sections, in reservations
subject to the revocation or cancellation of the reservation, with full right to
waive that title and select-other lands of equal value. Of course if the ret
serves are never cancelled and the Government extracts the minerals or their
values therefrom, then the State virtually loses all the beneficial use of the lands,

18607-32-von. 53 15
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but I can not see where the law anywhere provides that the.. State has no

election in the :matter and; that it must select -other landsfor numbered school
sections in reservations or lose its base lands entirely.

It is apparent from the last quotation that the State has misinter-
preted the Commissioner's decision.. The (Commissioner did not hold
that the State must select other lands for those, included in the school
sections in question or lose its base lands entirely.

The Commissioner merely, pointed out that the State never could,
under any conditions, acquire the school sections. in question under

the act of January 25, 1927. The result Dwas, that as long as the
lands were classed as mineral lands, no title on behalf of the State

could attach to them ,and the State's only remedy was through a
lieu selection under section :2275, Revised Statutes,? as amended by

the act of February 28, 1891 .(26 Stat. 796)..
If, however, the lands in the school sections ever should be re-

leased from the petroleum reserve and be classed as nonmineral, then
the.:State's, title to them would attach by yirtue of said act of July
16, 1894, supra. In the meantime the State might use them as base.
lands in making lieu selections, should it wish to do so.
as -The iCommissioner's decision states the law of the case correctly
and it accordingly is affirmed..

By letter of eyen date herewith the Director of the Geological Sur-
vey has been asked for a report with a view to having the land ex-

eluded from the reserve if found to be without prospective value for
oil and gas.

Affrmed.

SERNA v. HENRY

Decided December 9, 1930

CONTES9T-C0NESTN-ABAT 'mN-DiiGEcFNomiaPR=ACTIcE ............................... 

: A clerical error by a postmaster in .a registry return receipt will not be

ground for 'the abatement of a contest where the contestant had acted:

* diligently in all the various steps prescribed by the Rules of Practice in

the prosecution of the contest and had complied with the letter of the

requirement relating to proof -of the mailing of the notice.

EDWARDS, Assistant Secretary:

* Jack Serna has appealed from the decision of August 16, 1930, by

the Commissioner of the General Land Office holding that his con-

test against the homestead entry of Theresa M. Henry had abated
under ERules 8 and 11 of Practice.

rThe entry was made on July 10, 1925, under the stock-raising

homestead law for 640 acres in Secs. 9 and 10, T. 5 N., R. 81 W., 6th
P. M., Colorado.

[ Uol.
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The 'contest was filed on August a, 1929, alleging abandonment and.
total failure to establish or maintain residence on the land or toa,
improve the same.

'On :September 11, 1929, the register' issued notice of contest for-
service upon the entrywoman by publication as provided by Rules 9
to 11 inclusive, of the Rules of Practice (51 L. D. 547). .The notice.
was duly published, the first publication being on September 19
and the fourth on 'October 10, 1929.- On October 23, 1929, the, con.-
testant filed in the local land office his affidavit, stating that on Sep-
tember 24, 1929, he 'Mailed a registered letter to Theresa- M. Henry
at 1800 Sherman Street, Denver, Colorado: (her record address), and
also a. registered letter addressed to the same person at Spicer, Colo-4
rado (the post offide nearest the land); that said registered lettersg
contained copy of the affidavit of contest and also notice of the con--
test. Attached to that affidavit -were two receipts for the registered
letters, but, by clerical error the reeeipts were identical stating that
the letter in each case was addressed to the said party at Denver,-
Colorado.

*On November 8, 1929, the contestant filed in the local land office
the registered letters above referred to which had been returned
unclaimed. They show that in fact one was addressed to 1800
Sherman Street, Denver, Colorado, and the other- to Spicer, Colo-'
rado, as stated in the contestant's affidavit above mentioned. The
error in issuing one of the receipts was aclnowledged by the post-
master in an affidavit dated September 20, 1930.

The declaration of abatement of the contest was based on the fact
that the contestant did not file in the local land office the unclaimed
registered letters within 20 days after the fourth publication of
notice. His explanation is that he could not have done so because
they were held in the post office and were not returned to him within
the said 20-day period.

The discrepancy between the correct statement of the contestant
in his affidavit as to mailing of notice and the incorrect statement
in one of the receipts issued by the postmaster warranted inquiry,
but the necessaryminformation was supplied by the letters themselves
when returned, and that has been further verified by the affidavit of
the postmaster.

* Rule 8 .of Practice requires that publication commence within 2&
days after issuance of the notice, and that proof of service of notice'
by publication be made within 20 days after the fourth' publications

Rule 10 requires publication once a week for four successive weeksv
and that a copy of said notice be sent within 10 days after the firstt
publication by registered mail directed to the party at his last address
shown by the records of' the land 'office, and at the address named

:22Z
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in the affidavit for publication and also at the post office nearest the
land.

Rule 11 specifies the kind of proof required as to publication, post-
ing, and mailing of notice. The supposed defect in the proceeding
in this case relates only to the proof of mailing. The rule in respect
to that reads as follows:

Proof of the mailing of notice shall be by affidavit of the person who mailed
the notice, attached to the postmaster's receipt for the letter or (if delivered)
the registry return receipt.

This contestant complied with the letter of that requirement. He
made his affidavit and attached the registry receipts. These he filed
in proper time., He had addressed the letters to the proper places
within the time required. He acted diligently in all the various steps
prescribed by the Rules of Practice in the prosecution .of the contest.
The mere fact that a public officer made a clerical error which mis-,
represented what had been timely and properly done, should not be
held to abate the contest.

Accordingly the decision appealed from is
Reversed.

PROCEEDINGS AGAINST MINING CLAIMS WITHIN THE AREA'OF
THE BOULDER DAM PROJECT

Instructions, July 7, 1930

MINING CLArm7-AssEssMurT Wonx-ADinERs PRoCEEDINGS-FOPXEITmE-WIrTH-

DnAWA1L

The Government is not concerned with defaults in the performance of assess-
ment work on wining claims for minerals other than those subject to the6
operation of the leasing act, irrespective of how long continued or whether
occurring before or after a withdrawal of the land, and such defaults can
not be made the subject of adverse proceedings or a basis for an adjudica-
tion by the Land Department to declare a forfeiture.

MI11INNG CLAIM-AssESsMDNr WoRK-ADvERSE PRO0cEEDINrGs-NOTIcE-RESUMr-

TION OF WORK.

Posting notices on mining claims for lands containing minerals other than
those subject to the operation of the leasing act, challenging their validity
for defaults in the performance of annual assessment work, is not author-
ized by law and can not, therefore, take the place of personal service or
be accepted as a substitute for statutory notice by publication, and such
form of notice will not operate as a bar to the resumption of work upon
those claims.

MINING GrAIM-MINERAL LANDs-ADVERsE PsocEurfNGs-Norror.

In proceedings against a mining claim based on a charge of the nonmineral
character of the land, service of notice by publication- under section 2335,
Revised Statutes, is authorized against those mineral claimants who can
not be found.

[Vyol.
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PRIOR DEPARTMENTAL DECISIONS OVERRULED.

Oases of im. C. Kinney (44 L. D. 580), and Interstate. Oil Corporation and
:.Frank 0. Chittenden (50 L. D. 262), overruled so far as in conflict.'

Secretary VWilbur to the Comnnissioner of the General Land Office:
I have your letter requesting further instructions relative to the

procedure that should be taken 'against numerous mining locations
within the area of the Boulder Dam and reservoir project. The
only locations which are of any concern are those made prior to and
conflicting, with the withdrawal of May 9, 1919, under the act of
June 17, 1902 (32 Stat. 388), under the first form and which are
deemed assailable by adverse proceedings, because of lack of dis-
covery or default in the performance of annual assestment- work.
Your letter states-

As notice of adverse charges by publication is not authorized by law in the
cases of mining locations, for which patent proceedings are not pending, a
ndtice. challenging the validity of any claim would have to be posted on the
land embraced in such claim, where personal service can not be obtained on
the claimants. -

*- * : * . * -.* * d *.

In my opinion it :would be advisable to post notices on all claims located prior
to said withdrawal, challenging the validity thereof, where the addresses of all
the claimants have not'been obtained; and, also, on those where the charge
relative to the assessment work is defective as above mentioned, to provide
against the possibility' that the charge relative to no discovery' be not proven
if hearing is had.

No mention is made in the letter of the mineral deposits on
account of which these locations were made, but I am informally
advised they are mostly gold placers. Assuming that ithe locations
were not made for any deposits now subject to the operation of the
leasing act, 'it appears: beyond question that under the doctrine
recently' announced in Wilbur v. : fushne (280 Ui. S. 306, 315),
defaults in the doing of assessment work on such claims, no matter
how long continued or vw~hether' occuirring before or after the with-
drawal 'mentioned is no concern of the, Government, and can not be
made the subject of adverse proceedings and a basis for an adjudica-
tioh by the department of forfeiture. For the court said (p. 317)-

* * * While he is required to perform labor of the value of $100 annually,
a failure to do seo does not ipso facto forfeit' the claim, but only renders it
subject to loss by relocation. And the law is clear that no relocation can be
made if work be resumed after default and before such relocation.

Prior to the passage of the Leasing Act, annual perfornmance of labor was not
necessary to preserve the possessory right; with all the incidents'of ownership
above stated, as against the United States, but only as against subsequent
relocators. So far as the government was concerned, failure to do assessment
work for any year was without effect. '

229
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It is obvious that the court did not imply-that the-leasing act had
any effect on the possessory rights of the owners of claims made. for
deposits'not within the purview, of that act. . The owners .of, gold
placers today have the same rights as the court declared an oil shale
claim owner had prior to the passage of the leasing act. And'it is
also plain from the court's opinion that departmental power' to
challenge the valid existence of the claim in default for nonperform-
ance of assessment work and before its resumption must be deduced
from the court's interpretation of the excepting clause, in section 37
of the leasing act, which has no application to location for. deposits
other than those named in that act.

The reasons expressed in E. C. Kinney (44 L. D. 580), for holding
that a mining claim in' default for nonperformance of assessment
work at the date of a withdrawal for the construction of irrigation
works is not excepted from the force and effect of the withdrawal,
and for holding in the Clittenden case (50 L. D. 262), that a with-
drawal under the act of June 25, 1910.(36 Stat. 847), attaches to
mining claims within its boundaries upon the occurrence of such
defaults, both of which were relied upon by the Government in the.

?rushlnic case, are clearly incompatible with the Supreme Court's
opinion therein, and therefore can not be any longer regarded as
precedents and should not be followed. Therefore, charges of de-
faults in assessment work will not lie against these claims and should
be eliminated if heretofore preferred. Where, however, it is found
.upon examination of a claim that no assessment work has been done
for years past, and there is also evidence that .the land has not been..
used or occupied by the claimants thereof or their agents for mining
purposes for a number of years, a charge of abandonment will lie
and should be preferred. Furthermore, where it appears that gold
or other minerals do not appear to exist upon the claim in such
quantity and quality as can probably be worked profitably, charges
should be made not only of no discovery but that the land.is non-
mineral in character. For it is believed that the latter charge may
aid the Government in obtaining jurisdiction not otherwise obtain-
able over the parties in interest by publication under section 2335 of
the Revised Statutes, which provides that-

In cases of contest as to the mineral or agricultural character of land, the
testimony and proofs may be taken as herein provided on personal notice of
at least ten days to the opposing party; or if such party can not be found, then
by publication of at least once a week for thirty days in a newspaper, to be
designated by the register of the land office as published nearest to the location
of such land; and the register shall require proof that such notice has been
given.

With respect to the suggestion that notices challenging their valid-
ity be posted on claims where defective charges were issued relative

[Vol.
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-to nonperformance of assessment work, for the reason given above,
it is believed such a notice would not operate as a bar ito resumption
of work and would be entirely without legal efect for such purpose.
Neither is it the view of the. department that such notices-would take
the place of personal service of notice on the owners of the claims
of charges on adverse proceedings or could be considered as a sub-
stitute for statutory notice by publication, as there is no law author-
izing such procedure. :

Nevertheless it is highly desirable that the title of the United
States should be cleared of the clouds occasioned by all pretended or
-invalid mining claims within the area, and such measures should be
adopted as would tend to give notice to all that it may concern of
*the- G;overnment's intentto devote the land to public use and that
the land within such claims'is regarded as free from prior valid
appropriation..

It is possible that the posting of notices on such claims of the
taking of possession thereof by the United States for public uses
and purposes, and of the charges preferred on adverse proceedings

,with the usual citations will result in substantial advantages to the
Government as evincing diligence in, asserting its rights.

Appropriate instructions, in harmony with these views, directing
the posting of notices, should be submitted for departmental ap-
proval,1 in order that there may be. no question of full authorization
of the acts taken in that respect.

As above stated, such posting will not confer personal jurisdiction
over the parties in interest not otherwise reached by personal service,
so as to render an adjudication as to the invalidity of a claim bind-
ing. It is believed, however, that notice by publication in strict
conformity with section 2335 of the Revised Statutes will, where the
'contest involves the question of whether the land is mineral in char-
acter, be sufficient to confer such jurisdiction. While in depart-
mental instructions, M. 21882, issued July 26, 1927, it. was held that
there was no statutory authorization for notice by publication of
adverse proceedings involving questions merely as to whether valid
rights had been initiated on conceded mineral lands valuable for oil
shale, it was stated as to-the above-quoted provision in section 2335
that-

It is plain that the publication mentioned in this statute is authorized only
in cases where, the issue is, as to the physical character of the land, whether
mineral or agricultural. It can not be construed to extend to proceedings
where the sole issues are whether mining locations on lands classified as min-
eral are valid or not, and there is no issue as to the character of the land
involved.

' A form " Notice of Contest " (for publication), dated September 5, 1930, was approved
by the department September 19, 1930.-Ed.

'23'1
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The instructions, therefore, would not seem to apply to the pro-
ceedings contemplated against the claims in the Boulder Dam area
and no reason is perceived why service by publication may not be
obtained against claimants not found in cases where there is issue as
to the mineral or nonmineral character of the land.

ERIC LYDERS

Opinion, December 10, 1980.

NEANDAmus-ABATEMENT-PUBLIC OFFICERs-SUBSTITUTION OF PARTIES-AMEND-
M ENT.XX ad -S; s : ;0 9 0iA 

In the absence of a statutory provision to the contrary, an action seeking: to
obtain a mandamus against an officer of the Government abates on his
death or retirement from office; and his successor can not be brought in by
amendment to the proceeding or on order for the substitution of the parties,

V even though the latter consents to have the action. revived against him.
REVIVAL Os'F AcrioN-Pun~ro OFFICERs-ABATEMENT-ShssTITuTTIoN OF PiATEs.

Section 11 of theact of February 13, 1925, affords a remedy in' a suit brought
in a Federal court against a public officer which would otherwise abate upon
his death or separation from offlce by permitting substitution of his succes-
sor upon satisfactory showing to the court within six months that there is a
substantial need for continuing and mnaintaining the. cause.

REvIvAL OF AcTiovN-PuBIc OFFioERS-SUBSTITruTION OF PAITIES-NOTICE.
0 The provision in subsection (c) of section 11 of the act of February 13,

1925, requiring that before substitution' is permitted the officer affected
must be given reasonable notice of the application therefor and be accorded
an opportunity to present any -objection he. may have, contemplates that
the duty of substitution rests upon the original plaintiff no matter what his
position may be in an appellate court.

SECETMARY OF TEEE INTERRio-JuIRsDIcTIoN-CouRTs-JTJDGMENT.

The Secretary of the Interior is not bound to adopt the opinion of a lower
court in: a proceeding to which he was 'not a party, where the decree was
rendered after the question at issue had become moot.

)FINNEY, Solicitor:
The letter, dated November 24, 1930, addressed to me by Mr. C. F.

R. Ogilby, with reference to Whaler Island situated in Del Norte
County, California, and which is forwarded to you .[Secretary .of

the Interior] herewith, seems to justify an opinion respecting the
request made therein that a patent to the land included in the island
issue to Eric Lyders. ' -

It appears that Lyders, on March 15, 1928, instituted suit in the
Supreme Court of the District of Columbia, Equity No. 48087,
wherein he prayed that Hubert Work, Secretary of the Interior, and
William Spry, Commissioner of the General Land Office, be enjoined
from issuing and delivering a patent for the land known as Whaler

[Vol..
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Island to Del. Norte County, California, or to any- person other than
the plaintifF himself.

The grounds upon which Lyders based his bill'of complaintlare
well known and require no restatement.

On April 30, 1928, Justice Bailey of the Supreme' Court o'f the
District of Columbia, granted a decree in the case wherein he; en-
joined SecretaryWork and Commissioner Spry as prayed in the bill
of complaint.

On the same day, the defendants noted an appeal to the Cout of
Appeals -of the District of Columbia. E

On July 5, 1928; Roy 0. West succeeded Hubert Work as Secretary
of the Interior.

The transcript of the record on appeal was filed in the, Court of
Appeals oh July 10, 1928.

- On August 23, 1928, by an order of the Court of Appeals, Secre-
tary West was substituted as a, party to the suit in place of Secretary
Work.

On March 5,41929; you [Secretary Wilbur] succeeded Mr. West
as Secretary of the Interior.,

On April 21, 1929, Commissioner Spry died, and he wasgsucceeded
by Charles C. Moore, as Commissioner of the General Land Office.

In this state of the record, and without: an 'order of court con-
tinuing the suit against you and Commissioner Moore, under section
11 of the act of February 13, 1925 (Chap,. 229, 43 Stat. 936, 91),
the case was argued- before the Court of Appeals on October 9, 1929,
by the attorney for the appellants then of record, and by the attor-
ney for the appellee, Lyders.-

The argument was made seven months and four days after the
appellant West had ceased to be Secretary of the Interior, and five
months and eighteen days after. the death of the appellant Spry.

- On November 4,, 1929, eight months after the resignation of Mr.
West, and more than six months 'after the death of Mr. Spry, the
Court of Appeals rendered a decree affirming the decree of the lower
court, and granting costs against " the said appellants, Roy 0. West,
as, Secretary of the Interior, and William Spry, as Commissioner of
theiGeneral Land Office." See West v. Lyders (36 Fed. (2d) 108.).

On November 14,. 1929, pursuant to a motion filed on November 8,
1929, by Mr.: 0. H. Graves, the Assistant to the. Solicitor of the
Department of the Interior, the; Court of Appeals ordered that Ray
Lyman Wilbur as Secretary of the Interior, be substituted for Roy
0. West, and that C. C. Moore as- Commissioner of the General Land
Office be substituted for William Spry, as parties appellant.

In a letter dated January 23, 1930, the Attorney General advised
you that the Solicitor General had decided not to apply to the Su-

233



DECISIONS OF THE DEPARTMENT OF THE INTERIOR

preme Court of the United States for a writ of certiorari in the
Lyders case for the reason that you were not in a position to make
such an application.

In a memorandum dated January 22, 1930, the Solicitor General
based his decision, as aforesaid, upon the fact that no substitution
of Ray Lyman Wilbur for Roy 0. West was made within six months
of Secretary West's separation from the office of Secretary of the
Interior.

The attorneys for Lyders are now requestin-g in their letter of
November 24, 1930, that a patent for Whaler Island be issued to
Eric Lyders, in conformity with the decree of the Supreme Court of
the District of Columbia, as affirmed by the Court of Appeals of the
District.

In my opinion the law of the case is plain, and admits of no doubt.
In the leading case of United States v. Boutwell (17 Wall. 604),

decided at the October term 1873, the Supreme Court held that, in
the absence of a satisfactory provision to the contrary, a mandamus
proceeding against an officer of the Government abated on his death
or retirement from office, and that his successor in office could not be
brought in by way of amendment to the proceeding, or- on an order
for the substitution of parties.

This principle was applied to suits in equity by the Supreme
Court in the case of Warner Valley Stock Company v. Smith (165
U. S. 28) , decided January 11, 1897.

In that case a suit in equity had been instituted in the Supreme
Court of the District of Columbia on January 15, 1896, against Hoke
Smith, as Secretary of the Interior. A demurrer to the bill had been
sustained, and the decree of the lower court had been affirmed by the
Court of Appeals on June 11, 1896. On Septemberu 1, 1896, while
the suit was pending on appeal to the Supreme Court of the United
States, Secretary Smith resigned his office. The Supreme Court
held that upon the resignation of Secretary' Smith the suit against
him abated, and that the bill could not be amended by making his
successor in office a party defendant in his place.

The rule with respect to the abatement of actions and suits against
Government officials, pending at the' date of their death or retirement
from office, was modified by Congress in the act of February 8,
1899 (Chap. 121, 30 Stat. 822). That act reads as follows:

Be it enacted by the, Senate and House of Bepresentatives of the United
States of America in Congress assembled, That no suit, action, or other pro-
ceeding lawfully commenced by or against the head of any Department or
Bureau or other officer of the United States in his official capacity, or in
relation to the discharge of his official duties, shall abate by reason of his
death, or the expiration of his term of office, or his retirement, or resignation,
or removal from office, but, in such event, the Court, on motion or supplemental
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<.petition filed, at any time within twelve months thereafter, showing a neces-
sity for the survival thereof to obtain a settlement of the questions involved,
may allow the same to be maintained by or against his successor in office, and
the Court may make such order as shall be equitable for the payment of costs.

In the case of Irwin v. lWriht (258 U.ILS. 219D), decided March
20 1922, it was held that the act of February 8, 1899, did not au-
thorize the revival of suits against State officers.

In order to remedy that situation Congress included section 11.
in the act of February 13, 1925, Chapter 229, entitled "An Act
amending the Judicial Code * , * and for other purposes"
(43 Stat. 936, 941),

That section of the act reads as follows:
SEC. 11. (a) That where, during the pendency of an action, suit, or other

proceeding brought by or against an officer of the United States, or of the
District of Columbia, or the Canal Zone, or of a Territory or an insular
possession of the United States, or of a county, city, or other governmental
agency of such Territory or insular possession, and relating to the present
or future discharge of his official duties, such officer dies, resigns, or other-
wise ceases to hold such office, it shall be competent for the court wherein the
action, suit, or proceeding is pending, whether the court be one of first instance
or an appellate tribunal, to permit the cause to be continued and maintained
by or against the :successor in office of such officer, if within Isix months
after his death or separation from the office it be satisfactorily shown to the
court that there is a substantial need for so continuing and maintaining the
cause and obtaining an adjudication of the questions involved.

(b) Similar proceedings may be had and taken wnhere an action, suit, or
proceeding brought by or against an officer of a State, or of a county, city, or
other governmental agency of a State, is pending in a court of the United
States at the time of the officer's death: or ,separation from the office.

(c). Before a substitution under this section is made, the party or officer
to be affected, unless expressly consenting thereto, must be given reasonable
notice of the application therefor and accorded an opportunity to present any
objection which he may have.

Section 13 of the act of February 13, 1925, expressly repealed the
act of February 8, 1899.

While the wording of the 1925 act differs from that of the 1899
act, and while the 1925 act shortens the time.within which an action
or suit can be revived and continued, the purposes of the two acts
are identical, and the decisions under the 1899 act clearly are appli-
cable authorities in construing the 1925 act.

In LeCrone v. McAdoo (253 U. S. 217), the Court of Appeals of
the District of Columbia, on November 4, 1918, affirmed a judgment
of the lower court dismissing a petition for mandamus against
William G. McAdoo, the then Secretary of the Treasury. On
December 16, 1918, Mr. McAdoo resigned his office as Secretary of the
Treasury. On February 3, 1919 the Court of Appeals received a
writ of error from the Supreme Court.
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In its decision in that case, dated June 1,-1920, the Supreme Court
X staid- :uo t merits

0*a * rBut we can not consider * * arguments upon the merits of
the case, because, Mr. McAdoo having resigned his office of Secretary of the.
Treasury, his successor was not substituted within twelve months- which is the
limit for such substitution fixed by the act of February 8, 1899.

The. court held that the whole ptoceedingywas "at an end".
It already had been held in the case of United States, exc rel. Ber-

nardin v. BvutterwortA (169 U. S. 600), which was decided before
the passage of the act of February 8,1899, that where a suit against
*a United States official had abated through death or resignation, it
could not be revived so as to bring in the former defendant's suc-
cessor in office, even though such successor in office consented to have
the suit revived against him.

The Court said (p. 605)-
In the absence, therefore, of statutory authority, we can not, after a cause

of this character has abated, bring a new party into the case. Nor is the want
of such authority supplied by the consent of a person not a party in the cause.

There apparently is no decision by the Supreme Court under the
1925 act,'except the memorandum decision in the case of Lapique v.
:WIdssh (276 U. S. 590), which was dismissed for Zaclk of Jurisdiction
in tAat court under section 238 of the Judicial Code as amended by
the act of February 13, 1925... (Italics supplied.)

Section 4 of Rule 19 of the Rules of the Supreme Court of the
United States (275 U. S. 611), which was promulgated after the
passage of the 1925 act, also shows that that court considers the sub-
stitution of a successoir to a public office, within six months after
the death or resignation of his predecessor, as essential to continued
jurisdiction over a case brought against a public officer.

That paragraph of the Rule reads as follows:
* Where a public officer, by or against whom a suit is brought, dies or ceases
to hold office while the suit is pending in a federal court, either of first in-
stance or appellate, the matter of abatement and substitution is covered by
section 11 of the Act of February 13, 1925. Under that section a substitution
of the successor in office may be effected only where a satisfactory showing is
made within six months after the death or separation from office.

Applying the law and the decisions to the instant case, it is clear
that on October 9, 1929, the date of the argument in the Court of
Appeals, the case had abated through the resignation of Secretary
West and through the death of Commissioner Spry. At that date,
the case was "at an end" so far as Secretary West was concerned,
although a few days remained in which it might have been revived
against Commissioner Moore, provided the proceeding could have
been continued against him in the absence of the Secretary of the
Interior as a party to the suit.
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On November 4, 1929, the. date of the court's decision and decree>
the case was entirely at an end with y respect: to all, parties to the
record, and the court decided a moot question only.
0 -Thereafter Mr. Graves ma'de a laudable effort to reinstate the. ase,
but at-that time there was nothing-to reinstate. The case-had died
at the expiration 'of' the six months' periods, limited by the act of
February 13, 1925.

As the matter stands there is Ino existing, decree of any court
respecting Whaler Island, which' is legally, or morally binding. upon
you.

This department and its Secretaries, have always believed and
contended that the act of Congress of March 4,:1927 (Chap. 518,
44 Stat. 1845), was' controlling with respect to Whaler Island.s .And
this .also appears to be the opinion :of the 'Solicitor General, as
expressed in his memorandum of January 22, 1930..

You have never had your day in' court. Your full right in, that
respect includes the right to ask, through a petition for certiorari;
the opinion of the Supreme -Court o:f the United States .upon the
important' public' question which this case involves; but such an
opinionican not be secured in the present' state of: the record. You,
as Secretary of 'the Interior, are not bound to adopt the opinion of a
lower court in a proceeding' to which you were not a party, where
the decree was rendered after the question at issue had become moot.

Furthermore, the Court of Appeals intimated. that if the case had
been presented in a different way it might have reached a different
conclusion. The court said (36 Fed. (2d) p. 111)-

The decision of the Secretary affirming the decision of the Commissioner of
the General Land Office and sustaining the order canceling plaintiff's selection
refers to certain reports of Army engineers and Acts of Congress for the
improvement of Crescent City Harbor. Without expressing any opinion, we
have not overlooked the bearing these reports and Acts of . Congress might
have on this case had the question been properly raised, in so far as they
suggest an intended appropriation of the island by the government for a
public use.

Under all of the circumstances of the-case it would seem that the
proper course is to proceed in accordance with the requirements of
the act of March 4, 1927, s Uipa, and to issue a patent for Whaler
Island to Del Norte County, California..

That will'leave Lyders' free to assert his claim to the land in the
appropriate courts in California.

Section 11 (c) of the 1925 act makes it plain, that in a case of this
kind the duty .of substitution rests upon the:: original plaintiff, no
matter- what position he may occupy in an appellate court. That
subsection of the act provides that before a substitution is made the

1 See departmental decision in Bric Lycders, on rehearieg (52 L. D. 226) .-E'd.
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officer to be affected " must be given reasonable notice of the appli-
cation therefor and accorded an opportunity to present any objection
which he may have."

The provision for notice and the right given the officer to object to
substitution, make it clear that in the instant case the plaintiff was
the person charged with the duty of applying for substitution. No
legal or moral obligation rests upon an official of the Government to
renew litigation started against his predecessor in office.:

It may be conceded that it was unfortunate that the attorneys on
neither side directed the attention of the Court of Appeals to the fact
that the case in question had abated, and so permitted that court to
proceed to hear and determine a moot question. You, however, were
in no way to blame for their failure to do so. 2 You were not a party
to the suit, and you were not concerned with the manner in which
it was conducted.

I recommend that the request made by Lyders, that a patent to
Whaler Island be issued to him in conformity with the; decrees of
the courts of the District of Columbia, be. denied,) and that Lyders
be advised, through his attorney, that under the circumstances -this
department feels it to be its duty, in accordance with .the mandate
contained in the act of Congress approved March 4, 1927, to proceed
with the issuance of patent to Del Norte County.

Approved:
JOHN R. EDWARDS,

Assistant Secretary.

HARE AND LAUGHLIN v. STATE OF NEW MEXICO

Decided JanuarV 16, 1941;

SCHOOL LAND-ADJOINING FARM ENRY-ADVERSE CLAIM-Ra1sDrNCu-SErnLE-
MENT.

Settlement and residence on an original farm Sby an applicant for an adjoin-
ing farm entry, who at the time of filing application was not qualified to
make such entry, does not constitute such an adverse claim as-will defeat
the right of the State to a school section in place under its school land
grant. Carl A. lWiliams (52 L. D. 472), distinguished.

EDWARDS, Assistant Secretary:
The State of New Mexico has appealed from a decision -of the

Commissioner of the General Land Office dated June 16, 1930, which,
among other things, rejected its claim under the school-land grant
to lot 1, Sec. 16, T. 23 S., R. 1 E., N. M. P. M., containing 29.42 acres.

A hearing was had on the contest of Ida M. Stewart Laughlin
(adjoining farm homestead applicant, Las Cruces 034016) v. Arthur
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Taliaferro (soldier preference homestead. applicant, Las Cruces
033279), in which R. F. Hare intervened, claiming under color of
title lot 1, said, Sec.S 16, and Frederick A. Bunch for himself and
A. L. Burkholder intervened as lessees of the State of New Mexico.

The register by decision dated August 1, 1929, held that the State
of New Mexico was entitled to said lot 1, and that Mrs. Laughlin was
entitled to adjoining lot 1 of See. 21, said township. On appeal the
Commissioner affirmed the decision of the register -in so far as the
award of lot 1, Sec. 21, was concerned, but reversed the decision as
to lot 1, See. 16, which he awarded to Hare, and extended to him
the right to file proper iapplication under some appropriate land law
in the event that he furnished sufficient evidence to show that he had
made satisfactory arrangements with Mrs. Laughlin to convey to
her after patent, that portion of lot 1, Sec. 16, south of the Deming
Road, and that Mrs. Laughlin should pay Hare the proa rdeta Sshare
of the expenses in securing-patent.

; The State* of New Mexico has appealed from the Commissioner's
decision in so far as it relates to lot 1, said Sec. 16. In the brief
filed in support of the State's appeal,: after citing and- discussing the
granting act of June 21, 1898 (30 Stat.. 484),. and section 6 of the
New Mexico Enabling Act of June 20, 1910 (36 Stat. 557, 561), coun-
sel reaches the following-conclusion:

Since it appears unmistakably from the rIeord that neither Laughlin nor
Hare laid claim to Lot 1, Section 16, Township: 23 South, Range 1 East, or made
settlement thereon, or improvement thereof with- a view to entry under the
preemption, homestead, or desert-land laws, the nature of their claims and the
claim of each of them is such that it can not be said that either of them are
within the provisions of the statute which exempt a school section from the
operation of the grant to the State of New Mexico for the support of Common
Schools.

We submit, therefore, that under the law, the claims of Laughlin and Hare
as to the said Lot] 1, are insufficient and that the decision of the Commissioner
of the General Land Offilce must be reversed and that it must be held that the
said Lot 1 passed to the State under its School Land Grants.

The land involved was shown on township plat approved Sep-
tember 10, 1886, as being embraced in the Mesilla, Civil Colony grant,
but the subsequent plat, approved December 14, 1925, shows said land
to be public land. The survey on which the approved plat was based
was begun December 16, 1922, and completed January 9, 1923.

The record shows that Mrs. Laughlin, formerly Ida M. Stewart,
filed an, original deed dated February 13, 1918, from Wesley Stewart
to Ida M. Stewart for two adjoining tracts of land containing 52.838
acres and 43.9 acres respectively. There is also on file an original
deed dated December 2, 1920, from the incorporation of Mesilla to
Ida M. Stewart for a. tract of 109.15 acres of land. Both of said
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deeds appear to cover substantially the same tract' of land although
there is some difference'as to area. Tax receipts were filed showing
that Mrs.. Laughlin paid taxes on 109 acres Afor 'the- years 1922 to
1926, inclusive. The'tract claimed by Mrs. Laughlin' embraces, with
other lands, a portion of lot 1 said'Sec. 21, and: apportion of lot 1,
said .Sec. 16.

,The. evidence shows.that in the early part of the vyear 1918 Miss
Stewart and her brother commenced the construction of a house on
the land which he had deeded to her, and that in. connection; with the
building operations they establishedo.a camp on land nearby which
is now apart of Sec. 16. 'Miss Stewart probably stayed at the camp
to some. extent but the testimony indicates 'that .she had not' fully
abandoned her former home several miles away until, later' in' the
year when. she established her home on the- deeded .land., But even
if she remained, in the camp with substantial continuity for several
months during. the building of the-house on the adjoining' land, '.it
would not, constitute such a settlemen claim as would defeat 'the
right of the State, as hereinafter shown. It does not appear that
she settled on Sec. 16 with the intention'of making homestead entry.
In fact she was not qualified at. that time to. make homestead. entry
because she was the owner, of more than 160 acres, and continued to
hold more than 160 acres of deeded land until September; 1920, when
she disposed of one tract which reduced her holdings to less than
160 acres. In the latter part of 1918 she moved into. a house on the
deeded land. .She was married in 1921 and has lived continuously
since 1918 on the deeded land. In connection with her deeded land
she has cultivated to some extent 'or used' for grazing about '1iS acres
of the said tract in Sec. 16 and about 8 or 10 acres in Sec. 21.. She
claims Isettlement rights on these tracts by virtue of her residence
'on.the adjoining deeded land and the cultivation, use and~fencing of
the said lands in Secs. 16 and 21. Under the well-established rule
of the department such claim' can not be recognized.'

In the case of William C. Field (1 L.ID. 68),it was held that resi-
dence upon an original farm does not constitute 'residence upon an
adjoining tract' prior-to date of entry, and thatino credit- for resi-
dence on the original- farm' can be credited on the adjoining farm
entry prior to the date of entry.

The case of HaOZ v. Dearth (5 . D. 17:2), was much like the
present case. Hall' owned and resided upon 'a tract of 'about 100
acres which was a part of: a Mexican: grant, and had used the land
applied for in- connection therewith.- He made application Von June
27, 1883, to enter the adjoining tract, claiming credit for settlement
since 1871 under section 3 of the act of May 14, 1880 (21 Stat. 140).
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It was held, however,:'that the latter act had no' application to ad-
joining farm entries; that his residence was upon the land he owned
and not upon the adjoining ';public' land; that his contention that
although living .upon his original farm he, by virtue of cultivation
and improvement of the adjoining tract ofj public land, prior to his
application to enter the same; acquired a preference right thereto
as a homestead settler Was ' untenable.

The same* rude was restated in the case of Thatcher v. Berihard
(10 L. D. 485), wherein it was said that residence on the original
farm prior to'entry was not residence upon the adjnoiningtract of
public land, but that when entry was -made of the adjoining land,
the tract entered constituted with the original farm one tract or
an entirety, and -residence'on the original farm'after such entry is
imputed to and becomes in contemplation of' law settlement- and
residence on the lanidentered ':

In the case of Patick 'LyGch; (7 L. D. 33),it was held that resi-
dence on the original tract prior to making adjoining farm''entry
could be credited as residence upon the tract entered under the pro-
vision of the act of May 14, 1880. -But that decision was expressly
overruled :in, the-case of J W'. Far i'(13 L. D. 713), and the
rule stated in the prior'decisions was reaffirmed.

Thei subject was* again considered in the recent case. of Cart A.
Williams (52 L.. 3D.: 472) , wherein the cases of Fields and IF&rI,
supra, were slightly: modified, but-only to -the extent of holding that
credit ' would- be allowed -for residence on 'the original farm from
date of application to 'make :adjoining farm entry, instead of allow-
ing credit only from date of entry ias stated in the fo'rmer cases.

In practical effect, the rule :stated in the Williams case is of no
advantage to the applicant for adjoining farm entry in the ijstant
case. XiShe was- not qualified to make homestead entry: at the date 'of
her application, as she was a married- woma n and it is not shown
that she was the head of a family.; In new however of her equities
as. to the tract in section 21 she 'will be allowed to enter the same
under any appropriate public land law if proper application there-
for be made within 30 days from notice hereof.

The claim of Hare is based on his*'ownership of adjacent land in
the private landhgrant and cultivation and improvement in connec-
tion therewith. of about fotu aeres in, Sec.: 16 t. He claims no actual
settlement on Sec. 16; and his claim as ,against the State is rejected.

'The decision appealed from is .reversed as to the tract in Sec. 16
and is modified as to the claim of Mrs. Laughlin-for the tract in
Sec. 21.

Reversed in part and modified in par.
18607-32-voL. 53-16
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:STATE OF WISCONSIN v. CAVENAUGH D

Decided January 16, 19 : 1

RAILROAD GRANT-NORTBEEN PAcina SEnxcToN-WIScONXSIN.

The eastern terminus of the grantrof July 2, 1864, to the Northern Pacific
Railroad 'Company was definitely, and finally fixed at Ashland, Wisconsin,
and consequently the railroad company may select lands in that State in
accordance with the terms of the adjustment act-of July 1,1898.

PaioR DEPARTMENTAL DEcisiONS OVERaULLn.

Oases of Northern Pacife Raxilroad Cornpany (21 L. D. 412, 23 L. D. 204,

adhered to on rehearing, 25 L. D. 501), overruled.

EDWARDS, Assistant Secretary:

This is an appeal by the State of Wisconsin from a decision of
the Commissioner of the General Land Office, dated July. 12, 1930,
rejecting as to lots 13, 14, 18, 19, and 20, Scc. 23, T. 43 N.,.R. 6 E.,
4th P. .M., Wisconsin, its school land indemnity selection list filed
July 19, 1929.-..

The selection list was rejected to the extent stated on the:ground of
conflict with the prior, application of Clifford 'W. Raw, attorney, in
fact for Charles Cavenaugh, under the acts of July 1, 1898 i(30 Stat.
597, 620), and February 27, 191-7 (39-Stat. 946).

The sole question involved is whether, rights under the act of July
1, 1898, supra, canbe located in. the State of, Wisconsin, 'the Attorney
General for: Wisconsin contendig;. that .the Northern , Pacific , Rail-
road Company never had any grant of lands in the State o f Wis-
consin, and for that reason no Northern Pacific Railroad. grant
scrip, can have any application to public lands in that State..

The act, of Congress approved July 2, 1864 (13 Stat. 365), au-
thorized the Northern Pacific. Railroad: Company to. construct' a.
railroad "beginning at a. point on Lake Superior in the St-ate of
Minnesota or Wisconsin" westward to "some point. on' Puget's
Sound." Section 3 of the act provides-

That there be, and hereby is, granted to the "Northern Pacific Railroad
Company" its successors and assigns, ;* * ' every alternate section of
public land, not mineral, designated by odd numbers, to the amount of twenty
alternate sections per mile, on each side of said railroad line, as said com-
pany may adopt, through the Territories of the United States, and ten alter-
nate sections of land per mile on each side of said railroad whenever it passes
through any State, and whenever on the line thereof, the United States have
full title, not reserved, sold, granted, or otherwise appropriated, and free from
preemption, or other claims or rights, at the time the line of said road is
definitely fixed, and a plat thereof filed in the office of the Commissioner of
the General Land Office; and whenever, prior to said time, any of said see-
tions or parts of sections shall have been granted, sold, reserved, occupied by
homestead settlers, or preempted, or otherwise disposed of, other lands shall
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be selected by said company in lieu thereof, under the direction of E the Secre-
tary of the Interior, in alternate sections, and designated by odd numbers, not
more than ten miles beyond the limits ox said alternate sections: Provided,
That if said route shall. be found upon the line of any other railroad route to
aid in the construction of whichlilands have been heretofore granted by the
United States, as far -as the routes are upon the same general line, the amount
of land heretofore granted shall be deducted from the amount granted by this
act. * * *

In 1870 the company located its general route from the mouth of
the Montreal River in Wisconsin, across Wisconsin and Minnesota
to a point on the Red River- of -the North near Fargo, and transmitted
to the department a map showing this location. The map showed
the proposed generalY-route to commence at thee mouth of the Mon-
treal River, thence a little south of west upon a direct line to a point
directly south of and about six miles distant from the south end of
Chequamegon Bay thence a' little north of west upon a direct line
crossing the, State boundary between Wisconsin and Minnesota at
or near the point where the'-St Louis River'becomes-such boundarly.
Pursuant to directions by the depart Ment,; the Commissioner of the
General Land Office instructed the local officers at Bayfield, Wiscon-
sin, to 'note on their records that all odd-numbered sections of land
within 20 miles 'of the' line were withdrawn- from sale, homestead or
preemption entry. Thereafter large quantities of lands in the even-
numb1ered sections were disposed of at the rate of $2.50 per acre.,

; In 1882' a ap of definite location of the railroad from a point on
the St. Paul and Duluth'Railroad eastward to a point in Sec. 15,
T. 47 N;, R. 2 W., 4th P. M., in Wisconsin' was approved by the -board
of directors and filed in the General Land Office. The line of definite
location laid down- on this map followed substantially the line -of

general location upon the prior map, but it turned to the north and
touched Superior, and also Ashland, and stopped some ten miles
west of the mouth of the Montreal River. - Upon receipt of- the map
of definite location, the Commissioner of the (General Land Office
prepared diagrams showing the limits of the grant and indemnity
belts, and transmitted such diagrams to the district land officers with
directions as to the withdrawal of the lands in the odd-numbered
sections. '

On December 3, 1884, there was filed in the General Land Office
a certified copy of a resolution adopted on August 2, 1884, by the
board of directors of the Northern Pacific Railroad Company fixing
the eastern terminus of the railroad at the city of Ashland, Wiscon-
sin. Thereafter the district land officers were instructed to adjust
the grant on the basis of a diagram showing the final eastern terminus
of the line at Ashland. The company constructed a continuous line

243



24 DEPIS4OiNS ~OF THE DEPARtTMENT OF THE IN~TERIOR [o.

of railroad from the city of Ashland to Puget. Sound, and the whole
line was duly accepted by the* President of the United States as pro-
vided in the act of 1864.

The line of the Northern" Pacific Railroad in -Wisconsin crossed
areas involved in grants made ,prior to 1864 in aid, of .the construc-
tion of railroads. As, a result,, the prior grants. reduced ,materially
the areas which otherwise would have inured to the Northern Pacific
Railroad, Company. The records of the General Land Office show
that 2,254.39 acres in Wisconsin have been patented to the company
as lying within the. primary limits, of the grant, and that 6,436.75
acres have. been selected as indemnity and patented. The selections
made by the company in Wisconsin under the act of July: 1, 1898,
supra, which have: been approved .and patented aggregate 1,906.58
acres.

The Attorney General for Wisconsin contends in the appeal. that
the departmental decision of-November .13, 1895, in.Northernz Pafic
R. Co. (21 L. P.. 412), is :controlling. He ,has apparently.over-
looked the fact that the Supreme. Courtof his own Sftate, in Northern
Pacifi Ry.- Cq. .v. Doherty (100 Wis. 39) ,. refused ito follow said da:
partmental decision, stating: that ".ass.we donot agree with the secre-
tary's premise we can not agree with.his conclusion."' .nappeal,

the judgment .of. the Supreme Court of Wisconsin ;was. affirmed by
the Supreme Court of 'the United States (171. U. S. 421),it being held
that the eastern terminus: of the Northern' Pacific Railroad was at
Ashland, Wisconsin, and that the company acquired a right of way
over public lands in Wisconsin. To the same effect was the decision
in United States v. Northern Paci B., R. Co'.. (17T7 U. S. 435).:

It is true, as stated in the appeal,, that the -decision in Northern
Pacific R. R. Co. t(21 L. P. 412) has never been formally overruled
by the department, but reference has been made in reported depart-
mental decisions ,to thei fact that the .decision had lbeen: declared
erroneous by 'the Supreme Court of the United States.. See Eaton
et ca7. v. :Northern Pacific Ry: Co. (33 L. D. 426) -and Northern
PaGci'f Ry. 'Co. (44 L. D. 218). . Under:. the circumstances, there
was little necessity for formally: overruling said. decision,, but. it
is hereby now overruled to the extent it conflicts with the views
herein expressed.' . .. -.' ' ' '

'As the grant of land made by the act of 1864 wascoextensive
with the right 'of way thereby granted, it follows that the grant
extended into the State of Wisconsin.

The decision appealed from is correct and is
Afflrined.

1 Case of Northlern Pacific Railroaa Company (23 L. D. 204), adhered to on rehearing
(25 L. D. 501), in effect also overruled so far as in confict.-Ed.
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*. 'i- 0tCITY OF -PHOENIX

Decided January, 1, 1931.

WITIHDBAWA-RECREATION LANDS-MINING CLAIM-ABANDONMENT-RELOCATION

A temporary withdrawal in aid of the grant of Junie 7, 1924, of lands to the
city of Phoenix, Arizona, for park purposes, becomes effective as tomnlinlng
locations -within its area upon their abandonment and cuts. off the right
of their relocation under the milling laws..

REcREATION. LANDS-MINERAL LANDS-REsToRATIoIITs-OcCoPANcY.

- -The proviso:to :the act of June 7, 1924, reserving to the United States the
minerals in the lands granted to the city of Phoenix Arizona, for park
purposes, did not have the effect of restoring the lands to the operation
of the mining laws either absolutely or with limitations, and occupancy

* \+nd use of the lands for mining purposes not in accord with rules and
regulations of.the Secretary of the Interior are without authority fof law.

PRAcTICEo-COMMIIssIoNER OF THiE GENERALi LAND OFrIcE-REGIsTER-APEAL.

A decision of an officer of a local land office, in a proceeding in which the
United States-- is made a party, is subject to review suab sponte by the
Commissioner of. the General Land Office,- even though no appeal be filed
by a party adversely affected by the decision.

MINING CLnxM-RECO1DATION-NoTIcE-ADvnESE CLAIM-ARIZONA.

A notice of a mining location not filed for record until after an adverse
right had intervened is of no: validity under the laws of the State of
Arizona.

EDWARDS, Assistant Secretary::
Arthur A. Fisher and Mary Edith Brooke have filed separate ap-

peals from a decision of the Commissioner of the General Laud
Office, dated June 17, 1930, in which it was adjudged that the West-
ern Star, Center Quartz, South End, and Del Roy lode locations,
claimed by Fisher and certain placer and lode locations claimed by
Brooke were invalid.

It is shown that the lodes claimed by Fisher were not located
until September 23, 1925, and that part of the Western Star and all
of the other three locations cover lands in either SW¼/4 Sec. 7 or
NW'/ 4 Sec. 18, T. 1 S., R. 3 E.1, G. & S.1 R. M. The' tracts above de-
scribed are included in temporary Executive withdrawal of April
23, 1924, from settlement, location, sale or entry,. or other forms of
disposal pending legislation authorizing the city of Phoenix to pur-
chase the lands withdrawn for public park purposes. The contem-
plated grant of the lands so withdrawn was made by act of June 7,
1924: (43 Stat. 643).. The withdrawal and grant were made subject
" to valid existing claims " and: the grant is upon condition that the
city make payment for such land at the rate of $1.25 per acre within
six months from the date of the granting act and contains the pro-
Viso, "That there shall be reserved to the United States all oil, coal,
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or other mineral deposits found at any time in the land, and the
right to prospect for, mine and remove the same."

To this proviso the act of February 8, 1927 (44 Stat. 1081 ), added
the words, " under such rules and regulations as the Secretary of the
Interior shall prescribe."

Appellant Fisher testified at the hearing between the city and the
mineral claimants and -in which the Uhited States intervened and
at which he appeared as a party that the locations above. mentioned
were in 1924 embraced in what was known as the Thomas Boyle
claims, but that these claims had been abandoned. (Hearings record,
p. 38.) If this be true the lands within the prior claims upon such
abandonment reverted to the public domain (South Dakota v. M'/adill
et al., 53 I. D. 195, and cases cited), and were, therefore, at the date
of Fisher's locations subject to the purchase by the city under its
grant. It is not material whether Fisher had actual notice of the
grant, he must be charged with notice thereof. He not only could
not make any valid location under the mining laws but could not
under the terms of the grant. initiate any right to prospect for, mine
and remove the minerals, for the proviso fin the granting act reserv-
ing the minerals to the United States did not restore the lands to
the operation of the mining laws either absolutely or; with limita-
tions. Furthermore, in the absence of the prescription of rules and
regulations by the Secretary, occupancy and use of the land for.
mining purposes are without authority of law. The claims of Fisher
.are therefore declared void.

There is no merit in his contention to the effect that the city can
not claim any land within his locations, because it made no claim to
the surface of the land at the hearing or because an opinion was
expressed by counsel for the city that the claims appeared to be
valid, or. because the city did- not appeal from the local register's
decision holding such claims valid. The city included in its original
application of October 6, 1924, by lot number, a description of the
land within Fisher's locations and tendered therewith the purchase
price for the same. The United States was a party in interest in
the proceedings, and the decision of the local officers was therefore
subject to review by the Commissioner even though there was no
appeal by one of the parties adversely affected: by the decision.
Morrison v. McKissick (5 L. D. 245); Curtiss v. Simnons (6 L. D.
359) ; Grass v. Northrop (15 L. D. 400); Riee v. Simmons (43 L. D.
343). The Commissioner, sua sponte, recognized and declared these
claims invalid which he had clear right to do.

According to the documentary and oral evidence offered by ap-
pellant Brooke, and as supplemented in her appeal, she asserts
ownership of the Hieroglyphics placer located September 23, 1920,
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and covering El/2 NWIA/4 SW1/4 Sec. 9, -T. 1 S., R. 3 E.; the Tuxedo
placer, located May 19, 1930, which appears from description to
be identical with the Hieroglyphics -placer; the' Tuxedo Extension
lode whichi according Ito the recitals in what' purports to be an
amended notice of location thereof made October 22, 1929, was
located, October: 7, 1919, and the Brooke lode alleged to have been
located September 29, 1923,' notice of which was not recorded until
September 12, 1930. Notices also have been supplied of original
location of the Tuxedo lode by Brooke, which gives the date of loca-
tion as September 26, 1918, and -date of recording as November 6,
1918, and amendment thereof January 6, 1928. All of these lodes
purport to cover part of the S1/2 Sec. 9 T. 1 S., R. 3 E., one of the
tracts granted to the city. The only, evidence of the original loca-:
tion of the Tuxedo Extension lode prior to the grant is the self-
serving recital in the amended location notice thereof, which is
insufficient.

The notice, of the Brooke location was not filed for record until
after the adverse right of the city had intervened. It is therefore
of no validity under the' law of the State.' R. S. 1913, Sec. 4030;
Perley v. Goar (22 Ariz. 146, 148; 195 Pac. 532).

The evidence relating to the Tuxedo Extension suggests the in-
ference that it is an inclusion and extension of the Tuxedo, though
it is far from. being explicit or definite on the point, the location
notice of the latter is too imperfect to identify the land.

With respect to the placer claims mentioned, Brooke testified that
the land contains, "a fine granite quarry of ornamental' rock; that
it has been and is used for decorative purposes ;" that friends of hers
and others, "had hauled away at my expense large quantities of rock
from this ground;" that she had built 'cabin foundations with it, and,
the granite had been useddto build a house on the Tarr homestead;
that she got no cash for what she allowed to be taken away, but
credit thereby for operating and working her quarry. ' Perkins, a
mining engineer for the city, testified that he knew the lands claimed
under these locations for 15 years and had examined them' with care
in 1926 and a number of times since; that he supervised the hauling
of granite from the land to build roads for the city and that- " there
was a total absence of anything of value that could be placered upon
it." The evidence fully warrants the conclusion that the Tuxedo or
Hieroglyphics placer has no value for its mineral content, and is
therefore invalid.

As to the Tuxedo Extension claim, Perkins confirms the claim
of the appellant that it covers mineral ground,; stating that thereon
there is "a well defined mineral zone;" that "the discovery work
has been done, and not considering anything else other than that,
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I would say. it was a valid claim." HeI, however, testified in sub-
stance,.that the location covers the, Ora claim made by one Craw-
ford with whom he was formerly. associated in business, and: that
there was no other work, done thereon except by Crawford until he
abandoned the claim in 1925; that a- cabin was built, and. work has
been done to the value of $500 since 1927, but all of this work .was
subsequent to 1926;. that there. was- nothing on the ground or in the
county records by which the Tuxedo Extension could be identified.
. The testimony of .claimant Brooke is very indefinite, and. vague
as to what she .did to initiate rights by locationeprior to the grant.
She admits she' did not sink a discovery shaft on the Tuxedo Ex-
tension ground. until 1928, or record the original location notice. of
this claim. The testimony of Perkins to the eflect that a large part
of the Tuxedo Extension lode was embraced in the Ora, claim at the
time and for some years after the grant is not refuted. As to the
evidence of the failure of Brooke to perform annual assessment work,
this is not a matter that can be taken advantage of by the United
States or the city as its grantee. It only subjects the claim to relo-
cation by a rival mining claimant; Wilbur v. Krushnic (280 U. S. 306,
317); crdwa Gold Mining Co. and Wailace 4 Mathers v. Enest Bau-
mnan, on petition (52 L. D. 519); South Dakota v., Madill et al. (53
I. D. 195); but the evidence fully warrants the. finding that no valid
location was initiated by. Brooke to the ground within the Tuxedo
Extension lode prior to the withdrawal mentioned. The claim is
therefore of no validity.

In the official survey plat approved February 19, 1924, the SOra
claim was erroneously segregated as a valid existing claim. The city
therefore applied only for the remainder of the S½/2 Sec. 9 in its
application. In the decision'complained of, the Commissioner held
that the city was entitled under its grant to amend its application
to include the land within the Ora claim and ask for a cancellation
of the present segregation of that claim. This the city subsequently
did. It is contended by Brooke that the citydis not entitled to pur-
chase such land, presumably upon the theory that as the payment
was: not made for the same within .six months from the date of the
act, the right of the city lapsed. The failure of the city to 'apply
specifically for the tract was manifestly due to its erroneous segrega-
tion by .the General Land Office. 'The amount tendered the Govern-.
ment originally was more than. sufficient to meet the purchase price
of this and all other tracts it may now acquire title to. 'No error
is seen in permitting the city to perfect its title to the same.

Another contention is made that asserted rights' to this tract were
not an issue at the hearing. Although not included in therlist of
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-tracts listed in the instructions' authorizing the proceedings, the
letter tothe register dated April 4, 1929, page 5, states-
- The mineral 'or nonmineral character of each legal subdivision of this area
should be established at the hearing, so that when a decision is rendered, the
mineral question may be settled and all mineral lands eliminated: from the
grant and. the. nonmineral land patented to the city unless it should be in
conflict with valid nonmineral claims.

No merit is seen in this contention.
:In accordance with the views expressed the Commissioner's de-

cision is
Affirmed.

CITY OF PHOENIX

Motion for rehearing of departmental decision of January 21,
.1931 (53 I.' D. 245), denied by, Assistant, Secretary Edwards, April
1:, 1931..

OREGON AND CALIFORNIA RAILROAD AND COOS, BAY WAGON
ROAD GRANT LANDS-EXTENSION OF TIME FOR CUTTING AND
REMOVING TIMBER-ACT MAY 119, 1930Ca

INSTRUCTIONS

[Circular No. 1235]

DEPARTMENT OF THE INTERIOR,

GENERAL LAND OEFICE,
.Washington, D. C., January 23, 1931.

REGISTERS, LAKEViW AND ROSEBURG, OREGON:
The act of May. 19, 1930 (46 Stat. 369), authorizing the Secretary

of the Interior to extend the time for cutting and removing timber
upon. certain revested and reconveyed lands. in the State of Oregon,
reads as f6llows. i ..

Be it enacted by the Selnbateand Hoause of Represen tati7e6' of thMe Uited
States of, Amnerioc in Congress assembled, That the Secretary of the Interior be,
and he is hereby, empowered, at his discretion, to extend the period within
which, under, the terms of .the patent therefor, the timber may be cut and
removed by the purchaser' thereof, his heirs or assigns, from revested lands of
'the Oregon-California Railroad:' grant lands, `and reconveyed lands of the Coos
Bay Military Wagon Road land grants, either heretofore or hereafter sold by
the United States; and the .Secretary of the Interior is further hereby author-
ized to make such rules and: regulations 'as he may 'deem proper governing
the granting of extensions of time to such purchasers and the length of such
extension and the method by which and the terms upon which the 'same may
be granted.
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Pursuant to the provisions contained in said quoted act the' follow-
ing instructions Iare issued to govern the filing of applications for an
extension of time and the procedure in regar~djto disposition of ap-
.plications thus filed:..

1. Applications for an extension of time beyond.:that specified in
the patent heretofore or hereafter issued :for timber purchased on
land revested in the United States under the 'act of June' 9, 1916
(39 Stat. 218), or reconveyed to the United States under the act of
February 26, 1919 (40. Stat. 1179), should be filed with the district
cadastral engineer, 619 Post Office Building, Portland, Oregon.

.2. Applications may be submitted in longhand if plainly written
but preferably in typewritten form. Any application filed under
the above act should describe. the land,' give the land district and
serial number under which the timber patent issued, and briefly and
concisely set forth, under 'oath by the individual applicant or by an
-official of the company,: where the application' has 'been filed by a
corporation, the approximate amount of timber remaining on the
land, together with a comprehensive statement showing the reason
or reasons why the timber involved has not or can not be cut and
removed during the period stipulated in the patent.

3. In all cases where the application presented appears to merit
the granting of the extension requested the district cadastral engineer
shall, as soon as convenient, cause a -field' examination to be made and
thereafter report the facts thus ascertained to the Commissioner of
the General Land Office, Washington, D. C., with appropriate recom-
mendations.

4. If for any reason doubt is entertained as to the merit of the
application and as to the propriety of granting relief, the district
cadastral engineer will, before conducting the field examination, for-
ward the application to the Commissioner of the General Land Office
with a request for instructions.

5. The Commissioner of the General Land Office shall, upon receipt
of an application which appears meritorious, prepare a letter 'for the
approval of the department, -addressed to the district cadestral engi-
neer, containing all material facts and directing that the applicant be
-allowed 30 days from receipt'of 'notice' in which- to execute 'and file
a contract and bond, before further favorable action is taken in the
same manner as is required under the act of May 17, 1928 (45: Stat.
-597, Public No. 417),.and departmental regulations, Circular No.
1200 (52 L. ID. 683), with reference to the sale of timber on revested'
and reconveyed lands in the State of Oregon.

6. In response to requests for instructions by the district cadastral
engineer, the Commissioner of the General Land Office will either,
with the approval of the department, direct field examination and
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the submiission of a report based thereon, or hold the application for
rejection subject to the usual right of appeal to the Secretary of the
Interior within 30 days after.' receipt (f notice of such rejection.:

7. When the contract and bond mentioned in the preceding sec-
tion have been. submitted in the required form the Commissioner of
the General Land Office shall prepare for departmental approval a
letter addressed to the district cadastral engineer at Portland, grant-
ing such an extension for the cutting and removal of the patented
timber as the facts disclosed by the record may warrant.

8. The principal and 'surety in these bonds will as the principal
and surety in similar bonds submitted with the.sale of timber. in the
first instance under the said act of May 17, 1928 (45 :Stat. 597, Public
No. 417), be held responsible until the condition in the bond has been
fulfilled without reference to the'expiration of the extension granted.

9. In cases where' the timber is .cut and removed before the ex-
piration 'of the time granted, rights under such extensions may be
terminated by the' Secretary of the Interior in the same manner as
are rights under timber patents issued under the act of June 9, 1916
(39 Stat.:218).

C. C. MOORE, Comrnzissioner.
Approved:

JOHN H. ED'WAW s,
Assistant Secretary.

THOMAS L WOODRUFF

Decided February 2, 1931

MinING CLAIM-ASSESSMENT WOK-A1BANDONMENT--OFncERI-ER ROR-ESIOP-
PEL-GOvEUNMENT PRocEEDINGs.

'Assuming that a mining Claimant was dissuaded from filing his mineral
application and was induced to abandon work on his locations through the
advice of an officer of a local land office that' his locations were invalid
because of apparent conflict with a- prior coal withdrawal, which advice
was due to claimant's misdescription of the land claimed, he can not plead
that the Government is by. such advice estopped from later bringing pro-
ceedings charging abandonment.

WILBUR, Secretary:et
This is an appeal by Thomas L. Woodruff from a decision of the

Commissioner of the General Land Office dated June 6, 1930, holding
'the Steamboat and 36 other oil shale placers, situate in T. '5 S., R.
100 W., 6th P. M., in which he claims an interest, void because he
admits the charge theretofore preferred against the claims that the
~annual assessment work had not been performed on or for the bene-
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fit thereof for the year ending July 1, 1929, and had not since been
resumed.:

Woodruff, however, states in a letter which is taken'as an appeal
that-

I was not allowed to patent these'claims after six years honest and con-
structive assessment work for the reason stated by your Glenwood Springs
Land Office that the claims were filed on land covered by a coal withdrawal
which however did not show on their books when the claim locations were
made and therefore. the claim locations were unpatentable. When I had com-
pleted the assessment work and went to -apply for patent they advised as did
the Land Office in Washington, that further assessment work would be useless.
Two years later it was'discovered,' after a resurvey 'by the Government sur-
veyors, that these oil shale claims .were NOT* on land covered by the.coal
withdrawal, but I was notified that whereas I had.-not done the assessment
work, the claims were to be canceled, not taking into consideration the fact
'that I. had already done sufficient work. to bring the claims to patent in 1926.

In a previous communication to the Commissioner, he states that
he was ready to go to patent on these claims in 1925, but was advised
by the Land Office that they -could not accept the application, first
because the land was being resurveyed, and second because the land
was found to be within the. coal withdrawal so that the locations
were not legal and the land could not go to patent. In a letter to
the register of November 13, 1929, it is admitted that no development
work has been done since the year ending July, 1; 1926, it being con-
sidered foolish to waste further money on assessment work when
advised there was no chance for- a patent.

It appears from the record. that the record holders of the mining
title 'at the date of institution of the proceedings were made parties
thereto; that the locations were made on various dates in 1918, and
the recorded certificates of location described lands which were then
included in an existing coal withdrawal, Colorado No. .2, made Sep-
tember 2, 1910, except lands described in Secs. 19 and. 20, the with-
drawal being revoked as to these two sections by' Executive order
of January 26, 1911. No part of the remaining lands were restored
to entry until Executive order of August 11, 1928, a date subsequent
to the passage of the leasing act of February 25, 1920. Original
approved plat of survey of this township and range was filed in the
local office December 10, 1885, but entries and filings therein were
suspended by letter " E" of December 7,' 1922, because the lands
were not resurveyed.' On July 19; 1926, they were suspended from
settlement, location, sale or entry or other disposition pending a
resurvey. It appears pursuant to authority in current appropriation
acts to survey and resurvey lands valuable for oil shale in this and
other townships, a resurvey has' been executed of T. 5 S., R.' 100 W.,
in the field but not as yet accepted. Reports submitted by 'the chief
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of field division agree with appellant's contention, that descriptions
in the coal withdrawal interpreted in terms of the resurvey, except
for some small fractions of three claims in question, do not cover the
appellant's claims as actually located on the ground.

An extended, statement is made .in [unpublished] departmental
decision of March 7, 1930, in the- case of E. K. Whitehead (A. 14291)
as to. the occasion for the resurvey; of .Ts. S S., IRs. 99 and 100 W.,.
the causes of- the. errors- of mining and other claimants in describing
by legal :subdivision the. lands .they had located, the effect- of the
resurvey as an establishment of the lines and corners of the original
survey, and .as to the, area that was included in the coal withdrawal.
The conclusion there expressed that tracts should not be held to be
within the coal withdrawal because of any assumption that the: posi-
tionof JT.. .5 S., R. W99 W. was 27/s8 miles further east than is now
shown ,by, resurvey is equally applicable to these claims in question..
The Commissioner was therefore right, upon being informed of the
location of these claims with respect to the resurvey, in modifying in
his order of -April.11, 1930, his previous decision of May 13, 1929,
holding certain, of. the claims void for conflict with the, withdrawal
a4nd challenging the validity of,the claims for defaults in maintenance]
rather than as .being void abi nitio. a-. -

- The department. adheres .to its view -that the United States may
challenge the validity, of an oil, shale placer, claim,, where .default:
occurred in the performnance of assessment. work and has not been
cured by a resumption of work (Federal Shale Oil Co., 53.I D. 213).
The: appellant sets forth no sufficient - ground -in. fact or.. law that
would frelieve him from the obligation to maintain his claims. No
data is given whereby any application for patent for these claims
can be identified by recourse to the records of the General Land
Office. 'In fact it is not defifiitely alleged that such application was
presented and rejected or refused: reception for the causes alleged
or any cause. If appellant merely consulted the officers of the land
office, and was told he could not obtain title because of the invalidity
of the claims, and thereby was dissuaded from presenting 'his appli-
cation and concluded it was useless to further maintain the claims,
this was not a matter of.decision but advice which although it may
have been erroneous does not conclude the Government. Ard v.
Brandon (156 U. S. 537, 543).

But it can not be determined from' what appellant avers that the
advice as alleged to have :been given would have been erroneous.
If appellant disclosed that he intended to apply for patent for the
lands as described in his notices of location, being on their face in
conflict with the withdrawal, the advice that they were void was
correct, and had there not- been the withdrawal for resurvey, which
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of itself was sufficient to reject the application (Wiegert-v. Northern
Pacifle Railway Co., 48 L. D. 48), a rejection because of the: coal
withdrawal would have been justified. See Albert C. Gillette, Salt:
Lake City 034606, decided October 3,' 1927, unreported. It would
make no difference whether the withdrawal was- noted or not on the
tract books when the location was made. A withdrawal takes effect,
unless otherwise specified, on the date it is issued, though not noted
on; the public records. Anna L. Schran (51- L.:ID. 303)' and cases
cited. The local officers or any officers of the Government were not
bound to know that the claims were situated elsewhere than as de-
scribed. 'The error in description was that of claimant or his prede-
cessors: in interest. As in the Whitehead case, supra, it 'is 'apparent
that the error in description arose from suppositions by the locators'
surveyor as to the' relative positions of; the'tow'nship- and' range in
question with surveyed townships 'in T.? 6 S. 'and& using,'corners in
the latter as starting points. As is stated in that case, had the par-
ties sought to locate' particular sections in T. 5 5S.', R. 100 W. by- using
monuments in T. 5 S., R. 97 W.,' safer and more' proper points of
control, as was done in making the independent resurvey of 'the
township,-: and 'had made a proper survey therefrom, the claims in
question would not have been considered as invading the' sections
described in the location notices but would have been considered' as
being within approximately the subdivisions;. that they are now
shown to occupy by the plat of resurvey. No merit is perceived in
the reasons assigned ifor abandoning work 'upon the claims. The
Commissioner's decision will therefore be

AffiLred.

J. G. HOFMANN

Decided February 5, 1931'

REPAYMENT-:IIOMESTIIAD ENTRY-SWAMP LAwn-EBRuoi-RELINQ usImENT-

WAIVER.

A homestead entry allowed for land within a pending swamp land selection
is an entry erroneously allowed within the contemplation of the repay-
ment act of June 16, 1880, -and a relinquishment of the entry filed because
of the conflict constitutes merely a waiver of the claim for the purpose of
securing a return of the fees improperly applied. -

PRIOR DEPARTMENTAL INSTRIJUCTIONS SUPERSEDED.

Circular of December 13 1886 (5 L. D. 279), no longer followed.

EDWARDS, Assistant Secretary:X

This is an appeal by J. G. Hofinann from decision of October 18,
1930, by the General Land Office rejecting his application for repay-
ment of the fee and commissions -($12.10) paid in connection with
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his homestead entry, and' also'for certain items of alleged expenses
incident thereto amounting to $500.
. The entry was -allowed on May 20, 1929, for lots 14 and 15, Sec. 30,

T. -41 S., R.. 39 E., T.M.,. Florida, containing 81.37 acres.
It appears that the State. of Florida'on September 5,a1923, fled

swamp-land selection -embracing the said' tracts and other lands,
and that selection was 'pending at 'the' time ;Hofmann's entry was'
allowed. Notice of the entry was served' upon the State' and there-'
upon the State. appliedf or a hearing to contest 'with Ho ann the:
question whether.the land was swamp in character. Uponmnotice-
of the State.contest, Hofmann. applied for -return of this 'fee and,
commissions iwhich he had-paid in'connection therewith, and for
incidental expenses. He was advised that he" should file a relin-
quishment of his ntry "as. required 'by law, in. order -to secure re-
payment. He did so, and the entry was canceled. -But his applica-'.
tion for repayment was rejected&as to the fee and commissions on
the ground' that his entry was not erroneously allowed, and} as to'
the claim for expenses "on the ground that the same was not paidAto
the Government.

As regards the item in the claim for expenIses, the decision was
clearly correct 'but the department finds that the. entry was errone-
ously allowed because' of conflict with the pi'or, adverse claim: of the
State,: and that .the. relinquishment' was merely: a' waiver. of claim to-
the land in. order to secure 'the return of the money improperly
applied to an entry prematurely,.and erroneously .allowed. The
relinquishment- was a 'legal I prerequisite expressly demanded byW
statute in order to secure. return of money paid on an entry errone-
ously allowed To say that relinquishment in such case operated to
prevent' repayment would be tantamount to saying that thef law
designed both life and death in the same remedy.
- It is observed that'reference is made to the old circular of Decem-
ber 13, 1886 (5 L. 'D. 279),'which' permitted entries to be. mde in
conflict with a pending swamp-land selection, but that circular
expressly provided that such allowance would be conditional, namely,
" subject to the Swam'p land' claim."''i 0-- 

'In the instant case, the' certificate of allowance by the register does
not show such condition. The certificate reads as follows:

.I hereby certify that the for~egoing_ application is for surveyed land of the
class whieh the. applicant is legally entitled to enter under Section 2289,
Revised Statute of the United States, that there is no prior valid adverse
right -to the sane, and has this day been allowed.

Therefore it does not appear that the circular was complied with,
even if' it were found that the provisions of that circular were still
in full force and' eflect. But the'Tproecdlire directed by that ancient
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regulation has long since been superseded or modified by innumerable
orders and decisions. That regulation; was referred to in the case
of Mary F. Cofn (32 L. D.: 124)., which involved an application for
land embraced in a pending swamp-land selection. It was said-,

* * I *$ As against a later claimant the State's application while pending
segregates the land from other location, entry, or disposal. "-In the ad-
ministration of the swamp;: land grant, lands formally claimed thereunder
must of necessity, during the pendency of such claim, be reserved from any
other disposition." St. -Louis, Iron Mountain and Southern Railway Com-
pany (11 L. D., 157, 160);; Chicago, Milwaukee and St. Paul Railway Com-
pany ('15 L. ? D., 121, 123). It is not compatible with good administration to
permit the filings of applications for entry or selection to be held unacted
upon until land segregated by former; pending applications may -be restored
to the public domain. -

A more recent circular, dated July. 14, 1899 (29 L. D. 29),: reads
in. part as follows:

-* * * it'is hereby' directed that no application will be received, or any
rights recognized- -as initiated by the tender of an- application for a tract em-
bracedjin an entry of record, until said entry has been canceled upon the:
records of the local office. X

In the, case of Hall; v. State of' Oregon -(32 L.' .,565)T, the cir-
cular just. referred to was cited as authority in refusing to allow:
an:: application in conflict with a.: prior .pending State indemnity
school selection.: - The following is. quoted- from that decision: : -

* if *' ' -in the 'orderly administration 'of -the land -laws -this department
has uniformly accorded to an indemnity school iland, railtoad, or other selec-
tion made in accordance with an act of Congress, pending its final [considera-
tion. and disposal by this departments the same segregative effect as an original
entry made under the homestead or other public land law. Indeed, in many
instances contests have been permitted of such proffered selections 'and pre-
ferred right of entry accorded -to the successful contestants. - -- - -

The rule contained in the said circular of July 14, 1899, was con-
sidered by the Supreme Court in the case of Bolt v. Murphy (207
U. S. 407, 415), where it was said-

Such a rule, when established in the Land Department, will not be over-
thrown or ignored by the courts, unless they are clearly convineed that it is
wrong. So far from this being true of this rule, we are of opinion that to
enforce it will tend to prevent confusion and conflict of claims.

The old circular of December 13, 1886 relating to entries in con-
flict with swamp-land selections was similar to the practice pro-
vided by the circular of September 6, 1887 (6 L. ID. 131): in respect
to applications in conflict with railroad selections, which latter
permitted such applications to be received subject to a hearing on
the conflicting claims. -But in the 'case of Santa Fe Pacific Rail-
road Co. (33 L. D. 161, 162), it was held as follows:
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A pending selection list is therefore given :the -same force in segregation
of the land as an actual entry, and lands so conditioned are within the rule
fixed by circular of July: 14, 1899 (29 L. 'D., 29), which supersedes: the cir-
cular of September 6, 1887, so far as in conflict therewith.

: :f, as: thus held, the, circular, of, September 6, 1887, was super--
seded by the circular of July 14, 1889, above quotednecessarily the
circular of December.13, 1886, was likewise superseded. .However,

there appears to have been much confusion on the subject. DBy order
of April 4, 1903 .(32.L..D'. 88),it was saidthat the cirular of Decem-
ber 13, 1886, was abrogated so far as concerne dthe State of Minne-
sota, by the..decision, reported in 32 L. L '65. I6 n the case of Lampi
v. Minnegota (37-L. D. 385), it was held that the said circular, in so
far as it allowed entry over a swamp-land selection, did not apply to
those States which relied upon the survey returns as showing whether
lands were~ swampy.

The State of Florida elected, to make its selections by its own
agents rather than to.-be governed by the field notes of survey, but
after it has made such selection, :it is contrary, to general, practice
and good administration to allow Sanentry in conflict therewith.

This review of the subject fully 4demonstrates the erroneous allow-
ance of the. entry in question. More comprehensive instructions will
be promulgated1 with a. view to clarification of the practice and for
expeditions settlement of the swamp-land claims of the various
States.

The application for return of the fee and commissions in this
case is. allowed under the provisions of the act of June 16;, 1880 (21
Stat. 287), and the application for recompense on account of other
expenditures is 'rejected.

The decision lappealed .froml is modified accordingly.,
:odifled.

IRRIGATION DISTRICTS-PENALTIES
,\ -- i f S ~0 b 

; Opion, Febru 5, 1931

REOLAMATION-IRRIGATION DisTalCrs-PENALTIEs-powEw PROJECT-ERROR-OF-
CETOERS.

Where the administrative officers of the Government fail to apply the net
profits derived from the operation of a project power plant annually to
the operation and maintenance costs -of the project taken over by an
irrigation district as required by'subsection I of section 4 of the act of
December 5, 1924, and :such Jprofits' -together with the amount paid by the
'irrigation district would havei liquidated the debt of the district,'no penalty
can be charged against the district.

1 See departmental instructions of April 6, 1931,. promulgated by the General;-Land. Offlce
April 20, 1931, as Circular No,.1246 .. See.55 I. D. 377.7-Ed.,. '

18607-32-voL. 53-17
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First Assistant SecretaryJl Diwon to the Comsnissioner of the Bureau
of Reclamation: :
Receipt is' acknowledged of a memorandum dated January 24,

1931, from the Acting Commissioner of the Bureau' of Reclamation
to the Secretary, attaching a letter dated'January. 13, 1931, from the
secretary of the Pathfinder Irrigation District, North Platte project,
relative to penalties charged against: the district duringh the'year
::1930. The distribution of power revenues' on the North; Platte proj-
ect is controlled by the 'contracts with the irrigation districts. ;The
contract with the Pathfinider Irrigation District 'is dated July 31,
1926, and contains in Article 329 of the same, provisions practically
identical with subsection I of section 4 of the act of December 5,
1924 (43 Stat.V672).

In the distribution of power revenues on the North -Platte project
there were some accumulated net profits at the' time "the' irrigation
system was 'taken -over by the Pathfinder Irrigation District, and
since that 'date there has been a further accumulation of net power
:revenues, all of which you have apparently distributed.-

The act of 1924 required the accumulated net revenues of the power;
system' to be applied -to a reduction of the total indebtedness of the
district to the United States'on the date that the district tookbover the
operation and maintenance of its portion of the project. The ap-
plication of net revenues must subsequently- be niade annually upon
the indebtedness due each year from the district to the United States.
The fact that your office did not distribute the revenues until the
opinion [not published] of the Solicitor on n October' 17, 1930, does
not relieve you -from the necessity of distributing the revenues as
required by the statute. The letter from the irrigation district,
above referred to,' appears to agree' with the distribution of power
revenues up to the year 1930 and no dispute is raised except for pen-
alties that accrued in that year upon past due indebtedness of the
district to the United States.-i-

If the United States has in its hands funds belonging to the dis-
trict that would, if properly applied, -liquidate 'the indebtedness on
which the penalty is claimed to. have accrued the 'penalty is wrongly
charged against the district.

The cases involving the application; of credits are usually; those
arising in banking transactions. In the case of Studley v. Boyleton
Bank (229 U. S. 523, 528)', it is' stated-V 

The banker's lien on deposits, -the right of retention and set-off of mutual
debts are frequently spoken of as;; though they were synonymous, while in
strictness, a set-off is a counterclaim which 'the defendaut may interpose by
'way of cross-action against the plaintiff. But, broadly speaking, it represents
the right which one party has against another to use his claimu in full or'partial
satisfaction of what he owes to the other. That right is constantly exercised
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by business men in making book entries whereby one mutual debt is applied
against another. -If. the parties have not voluntarily made the entries and
suit is brought by one against the other, the defendant, to avoid a circuity of
action, may interpose his mutual claim by way of defense and if it exceeds that
of the plaintiff, may recover for the difference. :Such counterclaims can be
asserted as a defense or by the voluntary act of the parties, because it is
grounded on1the absurdity ofmaking A pay Bwhen B owes A.

In 2 Comp. Gen.f 506, there was under consideration.by the Comp-
troller General the collection of interest on money due from an em-
ployee under the retirement act. He said: "Under the ~retirement
act it is the duty of the administrative, offices to make proper deduc-
tions from salary payments throughout the year." Failure to make
proper deductions is an error of the administrative office and the
* duty of correcting any such error is upon that office. The error in

: not making the deduction * * : was the error of the adminis-
trative office for which' the employee, was not responsible. In this
case the Government department had failed to deduct from the
employee's salary the amount required by statute and permitted this
condition to: continue for some time, when the employee was -in-
structed to pay into the Treasury the amount that should have been
deducted from his salary, with four per cent interest.. The Comp-
troller General. held that the 'employee was not required& to : pay
interest. .

From these decisions and others which might be cited it is my
conclusion that if the United States had in its hands money that
is required to beapplied j upon: the indebtedness of a -contractor it
can not charge, interest or penalty upon the indebtedness in so far Xas
the retained funds would liquidate the indebtedness from the con-
tractor to the United* States. ';-Under the act of December 5, 1924,
suprd, the administrative officers were required to' apply the net
profits annually, and, if the application of such net profits together
w~ith the amount paid. by the irrigation district would have liqui-
dated the.debt of the~ district, no penalty can be charged against the
district.

ATLANTIC AND PACIFIC RAILROAD COMPANY

-nstructions,: February 10, 1931

RAILROAD GRAqT-INY1DM'NITY.

For purposes of adjustment the grant to the Atlantic and Pacific: Railroad
Company became by operation of law se'arated into- two distinct grants,
one. as the eastern division, Ethe other as the western division,. and. in-.

* demnity for losses, in the .former division can- not ,be satisfied by selections
*within the limits opposite the constructed portion in the latter division.
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EDWARDS, Assistant Seuretary: -
Under date of November 14, 1928, the Commissioner of the Gen-

eral Land Office submitted a reprt on the status -of the grant to the
Atlantic and Pacific Railroad C'mpany as shown by' the records of
that office as of' December -31, 1923, with request for instructions as
to the proper method for adjustment of same. In that connection,
it was stated that the history of the grant is such.as to indicate that
it had become separated into two units by operation of law and Should
be adjusted as two grants, one as the: eastern or Missouri: division and
the`other as the western division.

By the act of July 27, 1866 (14 0Stat. 292), the Atlantic and Pa-
cific Railroad Company was incorporated and, authorized to con-
struct a continuous line of railroad from Springfield, Missouri, west-
ward to the Pacific Ocean. For the purpose .of aiding such con-
struction,, the company was granted all sections of land designated
by odd numbers, not mineral, to the amount of 20 sections per mile
on each side of the line of the road. through the Territories Sand .10
such sections per mile Won each side of the road. in any state, with
the right to select indemnity lands within' a further limit of 10 miles
in cases where the odd sections in place-were granted, sold, reserved,
or otherwise, disposed of. at the time of the definite location of the
line of the road. In case any of the odd sections in the place limits
were mineral. other than iron or coal, indemnity therefor could be
selected within 20 miles of the line of the road.,

Section 3 of the act contained the following proviso:

'That if said route shall be found upon the line' of any other-railroad route,
to aid in the construction:of' which lands have been heretofore granted by the
United States, as far as the routes are upon the same general line, the amount
of land heretofore granted shall be. deducted from the amount granted by this
act; Proidhed further, That the railroad company receiving the previous grant
of land may assign their interest'to-said "Atlantic and Pacific Railroad Com-
pany," or may consolidate, confederate, and associate with said company upon
the terms named in the first and seventeenth sections of this act.

Under authority of the above provision, the Atlantic and' Pacific
Railroad Company by deed dated October 26, 1870, acquired the
railroad, franchise, and property of-the South Pacific Railroad
Company under the grant made by the act of June 10, 1852 (10
Stat. 8), and adopted that line from Springfield, Missouri, to the
western border of the State. Fifty miles of. the acquired road west
of Springfield, Missouri, had been constructed prior to that timpe,: and
it was afterwards completed to the western border of 'the .State of
Missouri, 39 miles, and to Vinita in the Indian Territory, ua further
distance of 36 miles, making 'a total distance 'of '125 miles, 'when
construction ceased in the year '1871. The 'grant in' Missouri became
known as the Missouri or eastern division.
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All of the rights of the company in this division were mortgaged,
which: was foreclosed by 'decree of court and sold Xon November 2,
1876, and became the property of the. St. Louis and San Francisco
Railway (:Company. 'The deficiency in .this division .of the grant
amounts to 120,272.84 acres; as shown by the record as of December
31, 1923.:

No attempt has: ever been made by anyone to satisfy the losses
incurred on this portion of the grant by selecting lands within the
indemnity limits of the western division, and no such right is now
formally or definitely claimed, but in oral argument before the

* department on the question it was indicated that the Santa Fe
Pacific Railway Company claims the franchise: under the grant to
the Atlantic and Pacific Railroad Company, including the right to
select lands within the indemnity limits of the western, division to
satisfy the said deficiency in the eastern or Missouri division. On
the other hand, the St. Louis and San Francisco Railway Company
and the New Mexico and Arizona Land Company have joined in
representations to the effect that through certain transfers the latter
company now holdsi all the rights of selection within the indemnity
limits of the western division that were originally conferred upon
the Atlantic and Pacific Railroad Company by reason of the con-
struction of the western division, and it is further asserted that the
Santa Fe Pacific Railway Company never had any interest in the
lands of the Atlantic and Pacific Railroad Company in the eastern
or Missouri division.

This claim of the New Mexico and Arizona Land Company is not
altogether pertinent to the question under consideration, namely
whether indemnity for losses in the eastern division may be satisfied
by selections within the indemnity limits opposite the constructed
portion of the western division. The ownership of the right of
selection for losses occurring in the western division is not now
involved in the question submitted for decision.

In respect to the eastern division, it is believed that all rights of
the Atlantic and Pacific Railroad Company in or appertaining thereto
were fully and finally transferred and. closed out by the foreclosure

: sale above mentioned, and passed to the St. Louis and San Francisco
Railway Company.

Under the terms of the act of 1866, supra, the whole line should
have been completed by:July 4, 1878. The eastern division from
Springfield, Missouri, to. Vinita, Indian Territory, ;a distance of
approximately 125 miles was completed in the year 1871, after which
there was no further construction until the year 1880 when construc-
tion was. commenced on the western division. Thereafter, there were
constructed 167 miles in the Territory of New Mexico and 383 miles

2601



262 DECISIONS: OF THE DEPARTMENT OF THE INTERIOR

in Arizona. There were also constructed 50 miles additional* in the
Indian Territory, but no land grant was earned upon any portion of
the line in the Indian Territory.

The grant was forfeited by the: act of July 6, 1886 (24 Stat. 123)t,
both as to the-primary and indemnity lands opposite all of the uncon-
structed portions of the line on that date. The western division was
mortgaged and sold under foreclosure and came into the ownership
of the Santa Fe Pacific Railway Company in 1897.

As above stated, the eastern division embracing the grant in Mis-
souri was sold under mortgage foreclosure proceedings in 1876 at a
time when there had been no construction on the western division.
The rights of the Atlantic and Pacific Railroad Company in that
portion of the grant passed to the St. Lotuis. and San Francisco Rail-
way Company and the rights of the latter were limited by the act of
April 20, 1871 (17 Stat. 19), which reads as follows:

That the Atlantic and Pacific Railroad Company, organized under act of
Congress of July twenty-seven, eighteen hundred and sixty-six, is hereby author-
ized to make and issue its bonds in sulch form and manner, for such sums,
payable at such times, aDd.bearing such rate of interest, and to dispose of
them on such terms as its directors may deem. advisable; and to secure said
bonds, the said company may mortgage its road, equipment, lands, franchises,
privileges, and other rights and property, subject to such terms, conditions,
and limitations as its directors may prescribe. As proof and notice of the legal
execution and effectual delivery of any mortgage hereafter made by said com-
pany, it shall be filed and recorded in the office of the Secretary of the Interior:
Provided, That if the company shall hereafter suffer any breach of the condi-
tions of the act above referred to, under which it is organized, the rights of
those claiming under any mortgage made by the company to the lands granted
to it by said act shall extend only to so much thereof as shall be coterminous
with or appertain to that part of said road which shall have been constructed
at the time of the foreclosure of said mortgage.

Therefore, the St. Louis and San Francisco Railway Company
could not have acquiredi any interest in the western division under
that purchase. At the time of the foreclosure, the Atlantic and
Pacific Railroad Company was in default as to the condition con-
tained in section 8 of the act of July 27, 1866, requiring construction
of not less than 50 miles of road per year. (Construction had entirely
ceased for several years. Congress did not by the act of 1871 declare
a forfeiture of the grant so as to prevent further construction but it
lid limit the right of the purchaser to the lands coterminous with the
constructed portion. of the road at the time of foreclosure. The
eastern division thus became a distinct and separate unit for
adjustment.

In speaking of the effect of the act of April 20, 1871, the Supreme
Court in the case of Atlantic and Pacific Railroad Company v. Min-
gus (165 U. S. 413) used the following expressions (p. 429):
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* 0* 0* -There is nothing in the act evincing an intention on the part of
Congress to waive any of the conditions of the act' of 1866, except so far as such
conditions had already been broken. Congress doubtless anticipated that the
mortgage might be foreclosed, and desiring to provide against the possible
contingency that the mortgagees might claim the right to sell the entire' land
grant upon the 'foreclosure,- declared 'that it should operate only' upon that
part of the grant appertaining to the completed portion. * * * The original
act being silent upon the subject of mortgaging the grant, there is reason to
suppose that Congress passed the act for the purpose of resolving any doubts
that capitalists may have entertained with respect to such power. The mort-
gagees, standing in the place of the mortgagor, had no greater rights than' it
had, and must be held to have known that they were taking an estate which
was defeasible upon condition broken. It cannot be supposed that Congress
intended to postpone indefinitely, or until the mortgagees chose to foreclose,
any remedy it might have against the mortgagor for a breach of its covenants.
The plain meaning of the proviso is to permit any foreclosure of the mortgage
to operate only upon such lands as are opposite and appurtenant to that part
of the road which should be constructed at the time of the foreclosure, but not
to extend for a day the time within which the road should be completed. The
act also had a purpose in its assurance to mortgagees that no forfeiture would
be insisted upon for conditions already broken, and that they might safely
advance their money, if no breach should thereafter occur. Except to .this
extent there was no intention by this act to alter, amend or repeal the act of
1.866.

Attention is also called to the act of March 3, 1897 (29 Stat. 622),
section 1 of which reads in part as follows:

That whenever any mortgage made by the Atlantic and Pacific Railroad
Company under and by virtue of Acts of Congress is foreclosed in any court of
the United States, or of any State or Territory thereof, and any sale of the
road, equipment, lands, franchises, privileges, and other rights and property
covered by said mortgage is made under a decree or decrees of such courts, the
purchaser at any such sale or sales, and their associates -or assigns, shall con-
stitute a new company, which shall have and shall be entitled to hold and
possess the franchises and-property so sold, and to exercise the same rights,
powers, privileges, grants, and franchises, including the franchise to be a
corporation, granted by the Act of Congress approved July twenty-seventh,
eighteen hundred and sixty-six, incorporating the Atlantic and Pacific'Railroad
Company, and by acts amendatory thereof and supplemental thereto, which
were owned and possessed by said Atlantic and Pacific Railroad Company, or
said mortgagees at the time of such decree of foreclosure.

In June, 1897, tihe Santa Fe Pacific Railway Company under
foreclosure proceedings::obtained all of the interest of the grant
owned by the Atlantic and Pacific Railroad Company but the mort-
gage did not cover any interest in the eastern division as that had
long since passed to the, St. Louis and San Francisco Railway Com-
pany under prior foreclosure sale of that division.

It appears that all parties concerned have acted upon the theory
that the two portions of the grant were subject to separate and inde-
pendent adjustment. In 21 L. D. 162 it is Shown that the St. Louis
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and San Francisco Railway Company urged that the eastern divi-
sion bhad been adjusted by departmental decision of February 6,
1889 (8 L.- D. 16-5). That decision dealt only with the eastern divi-
sion, which was treated separately from the western division but the
department held that the eastern division had not been at that time
finally adjusted-and closed.

In 6 L. D. 84 and 12 L. D. 116, it is shown that the Atlantic and
Pacific Railroad :Company disclaimed interest in the eastern divi-
sion of the grant.

It thus appears that neither of the different companies claiming
the respective portions of the grant has heretofore: put forward any
claim for lands in the western division to supply the unsatisfied
loss in the eastern division.

The Forest Service has filed a brief in this matter urging that the
two portions of the grant should be- adjusted separately, and also
contending that an: excess of acreage was allowed on selections in
Missouri, because, as contended, the Atlantic and Pacific Railroad
Company should not have been permitted to take lands opposite
that portion of the road which it bought and did not itself construct.

The department finds no sufficient reason to reverse its former
ruling on the latter point as set forth in 8 L. D. 165, which was con-
curred in by the Attorney General in his opinion of January 8,
1891, to the effect that the Atlantic and Pacific Railroad Company,
was entitled to its grant on that portion of the road as reduced by the
acreage received by its predecessor under the prior grant of 1852.
Furthermore, that objection becomes unimportant if the unsatisfied
loss in the eastern division may not be used as basis for a claim in
the western division.

Upon review of the case, the department concurs in the view ex-
pressed by the Commissioner of the General Land Office that the said
two portions of the grant, should be adjusted separately, and it is
so ruled, subject to the usual privilege of the parties in interest to
file motions for rehearing.

SANTA FE PACIFIC RAILROAD COMPANY (ON REHEARING)

Decided Feb1nuarV 10, 1931

MINERAL LANDS-STO-S-RAISING HOMESTERAD-RAiLOAD LAND.

The allowance of a stock-raising homestead entry on land previously classi-
fied as mineral in character does not amount to an adjudication that the
land is now nonnineral. '

RAILRoAD LAND-MINERALT LANDS-SELECTION-STOCK-RFAISI-NG HoE[O3STEAD-
PEAnCE-RES JUDICATA.

Where a railroad selection for lands in place was rejected on tdefault'of the
selector on an unrefuted charge that the lands were mineral in character
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at the time that the selection list was filed and a stock-raising homestead
entry was .allowed to intervene, a readjudication' of the question as to the
character of the land can not be had- while the entry remains intact.;

RAHROAD LAND-DS EXCToN--SToCX-RAI5LTfG HoMsfSTEnAn-No'E--CONTEST.

Service of notice by a railroad company upon an entryman of intention to
enter an appeal to the rejection of the company's selection list does not
constitute a contest against the entry.

PRion DEPAnTMBENTA DEcIsIioN MOR=E.

Case of Oregon and Ca lfornia Ragiroad Comrpay v. Puokett (39 L. D. 169),
modified.

EDWARDS, A8sistant Secretary:
By decision of November 22, 1930, the department affirmed the

action of the Commissioner of the General Land Office rejecting the
primary list filed on May 17, 1930, by-the Santa Fe Pacific Railroad
Company for the E. ½/2 Sec. 9, T. 15, N., R. 1 E., G & S. R. M.,
Arizona. The company has filed.motion for rehearing

It appears that the, said land is; within the primary limits of the
grant to the Atlantic and Pacific Railroad Company by. the, act of
July 27, 1866 (14 Stat. 292), and. its successor in interest, the Santa
Fe Pacific Railroad Company, under the act of March 3, 1897 (29
Stat. 622), and the grant attached with the filing of the map of defi-
nite location of the'railroad on March 12, 18.72,. provided the land
was not adversely claimed on that date and was, not valuable for
mineral other than coal and iron.

On March '7, 1916, the company filed its list, Phoenix 02,9863,
including the tract here in dispute. The Geological 'Survey reported
the land to be valuable for its 'mineral deposits, and adverse proceed-
ings were instituted against the selection. on the charge that the
land was mineral in character, containing valuable deposits of gold,
silver and copper. Notice was duly served on the company but no
answer was made and on such default the selection was canceled on
July 30, 1920,'as to said land.

On Novenber 26, 1929, Lelia J. Ross- made homestead entry for
the E/2' Sec. 9, and other lands, under the stock-raising homestead
act of December :29, 1916. (39 Stat. 862).

On May 17, 1930, the company filed th -list now under, consider-
ation which the register rejected because of conflict with the said
homestead entry of Ross. The company appealed and attempted to,
make personal; service of notice thereof on the entrywoman but
was unable to find her. Notie was sent to her record address by
registered mail and that was returned unclaimed. Inspection of the
homestead entry papers shows that the entrywoman on May, 28,
1930, executed an application for extension of time for the establish-
ment of residence upon her homestead entry. At that time' she was
in California. The application was rejected by letter of the General'
Land Office dated August 4, 1930.-
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It further appears that the company on September 4, 1930 mailed
a registered letter to the entrywoman at her record post office ad-
dress, notifying her of the appeal of the company from the'action of
the* General Land- Office--in affirming the action of the register re=
jecting the company's selection. It is not shown whether she re-
ceived that notice but in any event she has not made any response,
and it is not shown whether or not she has established residence.

The actions above recited do not constitute a. contest by the com-
pany against the homestead entry, and the department -is not in
position to cancel the entry on the basis of the present record.

It seems that the present claim of the company is predicated on
the theory that allowance of the homestead entry was tantamount
to a finding that the land is nonmineral in character. It is stated
that the entrywoman is asserting a nonmineral claim, and that her
position is the same as that contended for by the company, namely,
that the land is nonmineral in character, and it is further contended
that if it is in fact nonmineral in character, it passed to the company
under its grant, and that the department has no authority to other-
wise dispose of it.

But the company is in error in respect to the basis of the home-
stead entry. An entry of this kind may be made covering mineral
land, but the law expressly provides that all mineral deposits shall
be reserved to the United States. Such entries are sometimes char-
acterized as surface entries. It will, therefore, be observed that the
position of the entrywoman is not the same as that of the company.
If the land is valuable for mineral, other than coal or iron, that fact
alone excepted it from the grant, but did not prevent the homestead
entry. But the contention of the company is that the land is in fact
nonmineral, and that it should be patented to the company notwith-
standing the former adjudication against the company on default,
even though it is now embraced in an intervening adverse claim.
Assuming it to be in fact not valuable for its mineral deposits, it
is urged that the homestead entry should be canceled and the land
awarded to the company under the doctrine announced in the case of
Oregon and California R. R., Co. v. Pu7ekett (39 L. D. 169), wherein
it was held (syllabus)-

An adjudication by the land department that a tract of land within a rail-
road grant is mineral in character is not effective to except it from the grant
in the face of a subsequent adjudication, as result of a hearing, that the tract
is not and never was mineral in character; and having passed to the company
under the. grant, :the land. department is without authority to make other
disposition thereof.

The present attitude of the department is opposed to the doctrine
of that decision in so far as it held that the principle of res judicata
could not be applied as against the railroad company and in favor
of an intervening claimant. In that case, however, the intervening
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claimant had not actually made ientr, and furthermore.' there had
been a hearing and an adjudication that! the, land -was. nonmineral.
These features tend to distinguish that case from this. TFurthermore,
as applied to this case, we think the doctrine in that case .was con-
siderably weakened in a later decision near the same date in the case
of Central Pacific R. R. Co. v. De Rego (39 L. D. 288), where it was
held 0(syllabus)-

An adjudication by the land department, in a proceeding in which that ques-
tion is in issue, that lands within the primary limits of a railroad grant were
at the date of the grant mineral in character, so long as it stands unimpeached,
excepts them from the: operation of the grant; and no rights attach thereto
under the grant upon a subsequent adjudication by that department, in another
proceeding, that the lands in question are at that time nonmineral.

It is true :that a. distinction between these cited cases exists in the
fact that in the case first cited it was found that the second hearing
impeached the verity of the first hearing, while. in the other case it
was found that. the second hearing did not impeach: or impair the
result of the first hearing, or in other words, the land could have
been mineral at the time of the first hearing and nonmineral at the
date of the second hearing. That possibility, of course, applies in
the instant case.: ; At least, the .former adjudication gave the land
the status of mineralland so far as the railroad claim is concerned
and that adjudication would have to be impeached and set aside be-
fore the claim could be recognized, even in the absence of an adverse
claim. In the language of the case last above cited 0 (p. 290)-

* * * That adjudication is not in any degree impeached or impaired by
anything subsequently transpiring, and stands to-day as the last determination
by the land department of the character of these lands at the time the grant
to the company under the act became effective.

Moreover, it is not believed that the company's claim should be
recognized in the face of the intervening adverse claim, even if it
were now shown that the land is and always has been nonmineral in
character. It is considered that the correct rule was applied in the
analogous case of Northern Pacifi Ry. Co. (44 L. . 73) which held
(syllabus)-

Where settlement and entry were made of lands classified as mineral under
the act of February 26, 1895, and; included in the so-called " Garfield Agree-
ment," prior to notation upon the records of the local office of the direction of
March 1, 1911, that further entries of such lands would not be permitted and
the lands so settled upon and entered were subsequently classified as non-
mineral under the act of June 23, 1910, the rights of such entrymen are

:superior to the claim of the Northern Pacific Railway Company under its grant;
but upon relinquishment of any such entry, the land inures to the company.

In the instant case the companyl hasa requested that a hearing be
ordered as a basis for readjudication of the question whether the land
is mineral in character, but under present circumstances that request
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must be denied. A -valid claim has intervened, and so long as it
stands the company: must be held to the result of the former
adjudication rejecting its claim.,

The motion is accordingly
Denied.

STATE OF NEW MEXICO (ON REHEARING)

:Deoiaeq February o10, M9lX

SCHooL LAN1 1-INDauiTY-AnvnsiE CLArn-ERxor--RtEs JYTDioATA-EsTOPPE.L.
The doctrine of res judicatoa, or estoppel by. judgment, is clearly applicable

where a State waserroneously permitted to assign as base for an indem-
nity selection a school section in place and thereafter remained silent for
fifteen years and permitted adverse rights to intervene before questioning
the validity of the transaction.

EDWAIDS, Assistant Secretary:
IBy decision of August 18, 1930, the department affirmed the action

of the Commissioner of the General Land Office wherein it was held
that the State of New Mexico had divested itself of the W. 1/2 Sec.
2, T. 15 S., R. 36 E., by making indemnity selection for other land
in lieu thereof. A motion for rehearing has been filed by the State.

In 1915 the State applied for other land as indemnity for alleged
loss of the land here in question because' of prior Territorial selec-
tion. Notwithstanding. the fact that the prior selection by the Ter-
ritory had been caanceled in 1914 the subsequent State indemnity
selection assigning this land as base was approved and certified to
the State' Thus this land became Ipublic land and has been recog-
nized as such. An oil and gas; prospecting permit was issued cover-
ing this land but it was later canceled upon expiration.

On October 28, 1929, Charles B. Barker filed application 'for the
land under the enlarged homestead act and his application *was
allowed on April 22, 1930.-

The argument in support of the motion is the same in substance.
as that presented on' appeal, and- which was given due consideration
in connection with the former decision. The contention is that the
land inured to the State under the terms of the enabling' act of June
20, 1910 (36 Stat. 557,561); that the allowance of selection of other
land in lieu thereof was an error, and that such error does not operate
to divest the State of its title to the land in dispute because neither
the State nor the Federal officers had legal authority to effect such
exchange. Certain decisions are cited in support of the principle
that acts of public officers beyond the scope of their authority are
null and void, but that line of decisions is not applicable to the case
in hand.
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In this case the officers were acting within the scope of their au-
thority in making the exchange, but a mistake was made as to the'
status of the land used as base. In a multitude of transactions such
mistakes will:'occasionally occur, but the legal title passed upon
consummation of the exchange even though there might be equitable
ground for reformation or revocation of the transaction in the ab-
sence of adverse intervening claims.

Certainly the State could not recover the base land while holding
the tract selected in lieu thereof, even if there were no adverse claim
to the base. The idea that the whole. transaction- was a nullity is
untenable. The State voluntarily asked for the exchange. It re-
ceived the land applied f or in lieu of the base which was relinquished
to the Government, and for about 15 Years the exchange was re-
garded as a closed transaction. In the meantime adverse rights
have intervened.

The doctrine of res Judicata, or estoppel by judgnment, clearly
applies, as well as the further principle that the original cause of
action passes and is merged in I em n dicatamn.

The United States''is not now in position to ofFer the' base tract
to the State, and the latter has not shown that it is in position to
return the tract selected, nor has it offered to do so.

Where a tract has stood of record as public land open to entry
for 15 years, and a claimant relying upon the record has made entry
thereof, certainly a former claimant of that land who has stood by
and failed to take steps to correct his error in relinquishment, is in
no position to interpose a belated objection. to the detriment of the
innocent adverse claimant.

The motion is accordingly -
Denied.

WITHDRAWAL OF LANDS CONTAINING HOT OR MEDICINAL
SPRINGS-CIRCULAR NO. 1231,. AMENDED

INSTRUCTIONS

[Circular No. 1236]

DEPARTMENT OF THIE INTERIOR,
:GENERAL LAND OPFICE,

Tashiington, D. C., February 11 11931.
REGISTERS, UNITED STATES LAND OFFICES;

CuI EFS oFl FIEFDu DIVISIONS:

By Executive order of July t , 1930 (No.; 5389), every smallest
legal subdivision of the public land surveys which is vacant unap-
propriated unreserved public land and contains a hot spring or a
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spring, the waters of which possess curative properties, and, all land
within one-quarter of a mile of every, such spring. located on, un-
surveyed public land, exclusive of Alaska, were withdrawn from
settlement, location, sale, or entry,. and reserved for lease under the
provisions of the act of March 3, -1925. (43 Stat.- 1133)', subject to
validexistingerights..

The regulations issued :in pursuance of said: Executive order con-
tained''din 'Circular No. 1231 approved August 16, 1930 (53 I. 'D.
.13)', were' amended by departmental' order of s February .3, 1931,
by' substituting the following paragraph for paragraph 3 of the
original regulations:'

An applicant to enter or select lands situated outside of a national forest
in any State must show that no hot' spring or -other spring having 'waters
possessing curative properties exists, if it be a fact, upon any legal subdivision
of land sought to be appropriated, if surveyed, and if unsurveyed, that no
portion of the land applied for is within an area of one-quarter of a mile from
such spring.

You will make proper notations of this amendment in order that
it may be considered in connection with Circular No. 1231 and with
applications filed.]

Tios. C. HAvELL, Acttng' Com','nissione.

CHARLES A.,SON ET AL.

Decided February 17, 1931

RAILROAD RIG1TS OF WAY-OIL AND GAS LANDs-LEsi--S EcREcARg OF THE

IwTInon-RULES AND RiEGoAToNs.

The act of May 21, 1930, authorizes the Secretary of the Interior to lease
deposits of oil and gas in and under lands embraced in railroad or other
rights of way whenever he shall deem it to be consistent with the public
interest and to adopt rules and regulations governing the exercise of the
discretion and authority conferred upon him by the act which shall consti-
tute a part of any application or-lease thereunder.

RAILROAD RiGaus OF WAY-OIL AND GAS LANDs-LRAsEm-RoYALUE -DIscK*
TioNiARY AUTHORITY OF THE SEcRTARItY OF THE INTECIOR.

The leasing of oil and gas deposits in and under lands embraced in railroad
or other rights of way for the prevention of the drainage of those deposits
by the operation of wells on adjoining lands with the consequent loss of
royalty to which the Government is entitled is an exercise of the discre-
tionary authority conferred upon the Secretary of the Interior by the act
of May 21, 1930. 

RAILnoAD RIGHT OF WAY-OIL AND GAS LANDs-LmAsn' - -

An oil and gas lessee of a tract of public land crossed by a railroad or other'
right of way granted prior to the execution of the lease acquires no rights
to the mineral deposits in or under the lands embraced in the right of
way.
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WILBUR, Secretary:
Charles A. Son and Charles S. Grail and the Wellington Oil Com-

pany, Ltd., have appealed from an order -by 6Commissioner' of the
'General Land Office dated December 9/'1930, re'quiring interested
partiestomake bidsundertheact of MAr 21,1930 (46'Stat. 373)'

The Sunset Railway Company filed application on July 22, 1930,
under the said act of May '21; 1930, for an-oil' and gas* ease onits
right of way under the act of March 3, 18T7 (18- Stat; 482), on the
NE1/4 Sec. 8, T. 11-N., R. 23 W.' S. B. M., California. Pursuant to
regulations (Circular No. 1224, approved July 3, 1930 '53 I. D. 13T),
under the said act of May- 21, 1930; the Commissioner called upon
the railway company and the parties interested in oil and gas leases
on said NE'A to submit offers or 'bids. The original- oil and -gas lease
of said NEI/4 was is~ued to Charles A. Son and Charles S. grail, who
have assigned the §?1W'/A NEI/4'to the Wellington Oil Company, Ltd.,
and the SE1/4 NE /4 to the Doyle-Petroleum Corporation.

* The grounds od appeal of the Wellington Company are stated as
follows:

1. That the -velopment of the said right of way is not necessary to offset
or prevent draunage, o r threatened drainage, of the oil and gas deposits from
the right,05 way and* consequent loss of royalty to the Government through
operati ns on adjoining or nearby lands.

2. That the leasing of -said fright of way is contrary tog and opposed to the
best interests of the United States Government in that it creates competitive
drilling on land now covered by the above-numbered lease, and is contrary to
the announced policy of conservation being advocated by the Secretary of the
Interior to the oil operators in the State of California, and in particular in that
section where the said land is located, to-wit; Maricopa Flats Field, in the
county of Kern, State of California.

3. That the said action of the Commissioner of the Land Department is vio-
lative of the constitutional rights of this appellant, in that it seeks' to take
from the said appellant rights! granted to it by contract antedating the passage
of the act under which it is proposed to grant the said lease.

It is stated that the Wellington Company has been in possession of
the property for several years and has drilled thereon four wells, of
which three are now producing; that said wells are ample to produce
all the oil and gas contained under the entire 40 acres; that addi-
tional drilling on the right of way would be detrimental to the ap-
pellant company and to the' Government, and would be wasteful
and in conflict with the department's oil conservation policy; that
the lease which has been issued gives to the appellant company as
assignee all the oil and gas under the 40 acres; that the right of way
across the property carried with it only and solely the' use of the
surface rights ;" for the said railway 'right of way;" that the lease
was accepted, exploration was thereon made. and moneys were ex-
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pended by the lessees and the assignee, relying. upon the contract
which granted to them all of the oil and gas under the 40 acres; and
that the said act of May 21, 1930, could not, under the Constitution
of the United States, deprive said lessees -and the appellant company
of the rights of contract granted them by the United States Govern-
ment. .

-Son and Crail contend in their appeal that the railway company
has no interest in the oil- or minerals under the right of way, because
no exception of the right of way is made in the lease; that the act
of May 21,A1930, was not meant to apply and does not apply to
rights of way where the Government owns the adjoining lands on
both sides: thereof; that said act can have no retroactive effect on
lands under rights of way which have already* been leased by the
Government for the* extraction of oil and gas; that the order of the
Commissioner does not recite that " the Secretary of the Interior has
determined that .development -of the right of. way is necessary to
offset or prevent drainage or threatened drainage of the .oil and gas
deposits from the right of way and consequent loss of royalty to the
Government through operations on adjoining or nearby lands," as
required. by paragraph 1 of the regulations; that the- interested
parties should have been notified and given opportunity to be heard;
and that there is here a real controversy between the Government
and the lessees which can be determined only by a resort to the
courts of appropriate jurisdiction.

The right of way involved was granted in 1901. The oil and gas
lease was granted November 7, 1929. A statement is found in the
record that mineral rights in the quarter section have been privately
claimed since 1908, but there is no allegation that any right or claim
to mineral's antedated the approval of the- rightfof way.

The grounds of appeal of the Wellington Company will first be
considered, and each ground will.be taken up separately.

1.. The said act of May 21, 1930, authorizes the Secretary of the
Interior to. lease deposits of oil and gas in and under lands embraced
in frailroad or other rights of way, " whenever he shall deem it to be
consistent with the public interest." It, also authorizes and directs
the Secretary ":to adopt rules and regulations governing the exercise
of the discretion and authority conferred by this act, which rules
and regulations shall constitute a part, of any application or! lease
hereunder."

The first section of the regulations of July 3, 1930,.under said act,
reads as follows:, . :
: Leases will be issued: only for rights of way through the geologic, structure

of producing oil or gas fields. .

No lease will be authorized until the Secretary of the Interior has determined
that development of the right of way is necessary to offset or prevent drainage
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or threatened drainage of the oil and gas deposits from the right of way'and
consequent loss of royalty to the Government through operations on adjoining
or nearby lands.

As drainage through wells on lands leased by the United States at a royalty
of not less than 121/2 per cent does not cause loss to the Government, leases will
not be issued for rights of way through such leased lands.

Any lease will be limited in area to such part or parts of the right of way
as are affected by drainage or threatened drainage.

- The appellant company pays a royalty of 5 per cent and it vir-
tually admits that it contemplates draining all oil and gas from
the right 'of way , across its subdivision. `The Director of the Geo-
logical Survey reported on- November. ',;. 1930, that the right 'of
way was affected by drainage through producing oil wells on ad-
jacent land', and on December 2, 1930, the Secretary of the Interior
approved a recommendation by the Commissioner, concurred in by
the Geological Survey, that the Sunset Railway Company and the
lessees of adjoining lands be given opportunity "to submit bids or
offers for the oil and gas. deposits in the railroad right of way in the
said land according to Sec. 3 of the act of May 21, 1930, and the
regulations thereunder." It is clear that the" Government is suffer-
ing loss of royalty to which it holds that it is lawfully entitled and
that this had been determined before the Commissioner's order was
issued.

2. With the said act of May 21, 1930, in effect it is not apparent
why the appellant company, or any other lessee, should be permitted
to drain oil from the right of way and pay merely a royalty of 5 per
cent when the Government is entitled 'to more and can obtain a
royalty of 12m½ per cent or more. The appellant company has said
nothing of suspending production on its lease. Each lease under the
said act of May 21, 1930, will contain the following condition (par.
(b), section 2, lease form, circular No.1224)

The lessee agrees within 30 days from delivery of executed lease to proceed
with reasonable diligence to install 'on the leased ground a standard or other
efficient drilling outfit and; equipment, and to commence drilling, and to drill
and produce only such wells as are necessary to offset drainage from the lease-
hold through wells on adjoining lands unless and until authorized in writing
by the Secretary of the Interior to drill and produce wells in number not greater
than the number of 40-acre tracts or lots crossed by the right of way.

It can not be said that any competitive drilling is threatened or'
contemplated. The: drilling of necessary offset wells is required of
every Government lessee'when the draining of 'oil.or gas. from the
leasehold through wells on adjoining lands, even if these be leased"
from the Government, causes loss of royalty to the Government.

The appellant company may offer to pay. a compensatory royalty
for the extraction of oil and gas in or under the. right of way through

18607-32--voL. 53--I : '
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wells on its own land, and if it obtains such agreement it canl limit
production from its lease, and thereby limit for the present the
amount payable in compensatory royalty.
* 3. While the lease granted describes the whole of 'the NE¼ said

Sec. 8, the railroad right of way, -was granted and was 'of record long
before any mineral rights in the land were asserted. The oil and gas
lease and the portion thereof'assigned to the'appellant company
:were subject to the right of wvay.. The land embraced 'in the right
of way and the mineral deposits beneath the land-do not in any way
belong to the oil and gas lessees. . In the case of Rio Grande Western
Railway 'Company v. tringliam (239 U. S.f 44), the Supreme Court
of the United States held'that the right of 'way granted by the act of
March 3, 1875, supra, was a limited fee. -The court, speaking through
Mr. Justice Van Devanter, said (p. 47)- V - X

The right of way granted by this and similar acts is neither a mere easement,
nor a fee simple absolute, but a limited fee, made on an implied condition of
reverter in. the event that the company ceases. to use or retain the land for
the purposes for which it is granted, and carries with it the incidents and
remedies usually attending the fee.

In this connection see the case of IWindior Reservoir and, Canal
C0op any v. Miller: (51 L. D.; 27 and 305), and the cases therein
cited. 'No right of any kind legally belonging to the appellants will
be affected by leasing the right of way to the railway company.

The lessees of adjoining lands have been notified and given oppor-
tunity to make offers or bids as provided in the act of 1930.' They
had no voice in determination of the question whether the land in
the right of way should be offered in accordance with said act. The
department does not find that there is any question for litigation in
the' courts.

The Commissioner's ruling is
Affrmed.

SAiTFORD H. WALLIS

Instruetions, Fezbuary 19, 1931

SToex-RAESING HoMEsmmD-ADDIiTioNA-R-sromwH'--ImrROVEMNTS..

Section 4 of the stock-raising homestead act differs from section 5 of that act
in that under the former section the general provisions of the homestead
law as to residence either on the original or on the additional entry must
be. fulfilled while under the latter section the requirements as to improve-
ments only must be met.

STOOE-R'ASING HoMEsTnin-AD iaTbNAaL-CoMMnrATrON-RLSIDCNsLu.

To perfect title to an' additional entry made under section 4 of the stock-
raising homestead act based on a commuted original entry the entryman
must show compliance with the law as to residence for a period of three
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years either on- the: perfected original entry, if ownership thereof be
continued :during that time, or partly on the original and partly on the
additional entry.

Atingr Assistant Commni'ssioner Parrott of the General Land Offce- to
* the Register, Phoenioi Arisona, Approved by Assistant Secretary

* Edwards

October 18, 1928, Sanford H1. Wallis made original homestead
entry, Phoenix 063965, under section 2289, Revised Statutes, for SEl/4
SW-1/4 Sec. 33, T. 12. S., R. 12 E., G. & S. R. M., containing 40 acres.
On October 21, 1929, 'he made homestead -entrvy, Phoenix 064022, as
an additional under section 4 of the stock-raising law for S1/2, St/2
Nl/2 , Lots 1, 2, 4, Sec. 23, T. 11 S., R. 10 E., G. & S. R. M., Arizona
containing 601.76 acres.

The claimant submitted commutation proof ton the original entry
August 25, 1930. Pursuant to the request of the chief of field division
the issuance of cash certificate was withheld to await field' investi-
gation and report. Accordingly, the proof record with an applica-
tion for a reduction in the area of cultivation was transmitted to
this office. A favorable report with respect to the proof was made
by the chief of field division January 12., 1931, with recommendation
that the case be clear-listed.

The record shows Satisfactory compliance with the law for com-
mutation proof as to residence. It is made to appear that due to the
arid character of the land only a small area of the entry, about 70 bv
70 feet, which was used for a garden, was cultivable. As the facts dis-
closed appear to merit favorable action, the area of cultivation is'
hereby reduced to that shown by the record. The proof has been
found satisfactory in other respects and warrants issuance of cash
certificate upon payment of all sums due, and in the absence'of other
objection.

It was developed by the examination in the field in this case that
Wallis and a number of other homestead claimants were under the
impression, due to advice which it is stated they received from attor-
neys and from clerks in your office, that a person can make entry
under section 2289, Revised Statutes, for 40 acres or other area per-
mitted by this section, and although commutation proof is submitted
on such original entry with only 14 months residence, an additional
entry based thereon under section 4.of the stock-raising law may be
thereafter perfected 'without further residence'at any time after the
required stock raising improvements are made.

It is probable that the. claimant herein would not have submitted
commutation proof had he been advised that further residence would
be necessary in order to submit satisfactory proof on his adlditional
entrY. ' X'
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Section 4 of the stock-raising homestead act provides-

That any homestead' entryman of lands of the character herein described who
has not submitted final proof upon his existing entry shall have the right to
enter, subject to the provisions, of this Act, such amount of lands designated for
entry under the provisions of this Act, within a radius of twenty miles from
said existing entry, as shall not, together with the amount embraced in his
original entry, exceed six hundred and forty acres, and residence upon the
original entry shall be credited on both entries. * * :

Sections7 of the stock-raising homestead act provides-

That the commutation provisions of the homestead laws shall not apply to
. any entries made under this Act.

i Under the regulations of the department as set forth in paragraph
8 (b), Circular No. 523 (51 L. D. 1, 6), it is required that-

On submission of proof on the additional entry claimant must show residence
on one of the tracts to the extent ordinarily required, but will be entitled to
credit for residence on the original tract before or after the date of the addi-
tional entry; * *

Section 4 of the stock-raising law contemplates full compliance
with the general provisions of the homestead law as to residence,
either on the original or additional land. This section differs in its
requirements as to residence from section 5 of the stock-raising law.
The latter section provides that after an original entry has been per-
fected additional entry may be made if the claimant owns and re-
sides upon the original perfected entry at the time the additional
entry is initiated, and that such additional entry may be perfected
by meeting the requirements as to improvements only. In a case of
this kind it is immaterial whether the original entry was perfected
under the three or five year homestead law or commuted.

To permit a claimant to perfect title to an additional entry under
section ;4 of the stock-raising law after commutation proof on the
original entry with only 14 months residence would be a clear eva-
sion of the law. You will therefore in all cases reject, subject to
appeal, the final proof submitted on such an additional entry, based
on a commuted original entry, unless, among other things, three
years compliance with the law as to residence is shown on the per-
fected original entry if ownership thereof be continued during that
time, or partly on the original and partly on the additional claim.

Advise the chief of field division of this holding and'give same' as
much publicity as possible;throughout your district and also advise
Wallis, that if, in view of this holding, he should desire to withdraw
*his commutation proof he is at liberty to do'so. If no withdrawal
is filed or other action, taken within thirty days from receipt of
notice you will issue cash certificate as above instructed.

Attention is directed to paragraph 27 (b) section 3 at bottom of
page 11, Circular No. 541.
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RIGHTS OF WAY OVER PUBLIC LANDS AND RESERVATIONS FOR.
CANALS, DITCHES, AND RESERVOIRS AIND USE OF RIGHTS OF
WAY FOR VARIOUS PURPOSES.

REGULATIONS

[Circular No. 1237];

DEPARTMENT OF THE INTERIOR,

GENERAL LAND OFFICE,
;WasAington, D. C., February 91, 1931.

CANALS, DITCHES, AND RESERVOIRS

1. LGeneral statement.-Sections 18, 19, 20, and 21 of the act of
Congress approved March 3,_1891 (26: Stat. 1095), entitled. "An.act
to repeal timber-culture laws, and for other purposes," grant the
right of way through the public lands and reservations of the
United States for the use of canals, ditches, or reservoirs heretofore
or hereafter constructed I by corporations, individuals, or associa-
tions of individuals. If the right of way is upon a reservation not
within the jurisdiction of'the Interior Department, the application
must be filed in accordance with these regulations, and will- be sub-
mnitted to the department having Jurisdiction. A map and field
notes of the portion''within any reservation, except in the case of
a national forest, Smust be submitted in addition to the duplicates
required herein. All maps and field notes must conform to the
provisions of -this circular.

The sections above noted read -as Lfollows:
Sno. 18. That the right of way through the public lands and reservations of

the United States is hereby granted -to any canal or ditch company formed for
the purpose of irrigation, and duly organized under the laws of any State or
Territory, which shall have filed or may hereafter file with the Secretary of
the Interior a copy of its -articles of incorporation and due proofs -of its
organization under the same to the 'extent of - the ground. occupied by :the
water of the reservoir and of the canal and its' laterals, and fifty feet on each
side of the marginal limits thereof; also the right to take from the public
lands adjacent to the line of the canal or ditch, material, earth, and stone
necessary for the construction of such canal or ditch: Provided, That no
such right of way shall be so located as to interfere with the proper occupa-
tion by the Government of any such reservation, - and all maps: of location
shall be subject to the approval of the department of the Government having
jurisdiction of such reservation, and the privilege herein granted shall, not
be construed to interfere with the control of water for irrigation and other
purposes under authority of the respective States or Territories.

SEC. 19. That any canal or ditch company desiring to secure the benefits of
this act shall,within twelve months after the location of ten miles of its canal,

This is a revision of the regulations of June 6, 1908 (36 L. D. 567), with the amended
regulations which have been approved in the interim substituted for those they have super-
seded.-Ed.
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if the; same be upon surveyed lands, :and if upon unsurveyed lands, within
twelve months after the survey -thereof by the United States, file with: the
register of the' lnd office h district where such, land is located a map
of its canal or ditch and, reservoir; and upon the approval thereof by the
Secretary of the Interior the same shall be noted upon the plats in said
office, and thereafter all such lands over which such rights of way shall pass
shall be disposed of subject to such right of way. Whenever any person or
corporation in the construction of any canal, ditch, or reservoir injures or
damages the possession of, any settler on the public domain, the party com-
mitting such injury or damage shall be liable to the party injured for such
injury or damage.

SEc. 20.. That the provisions of this act shall apply to all canals, ditches, or
reservoirs heretofore or hereafter constructed, whether constructed by corpora-
tions, individuals, or association of individuals, on the filing of the, certificates
and maps herein provided for. If such ditch, canal, or reservoir has been or
shall be constructed by an individual or association of individuals, it shall be
sufficient for such individual or association of individuals to file with the See-
retary of the Interior and with the register of the land office where said land
is located a map of the line of such canal, ditch, or reservoir, as in case of a
corporation, with the name of the individual owner or owners thereof, together
with the articles of association, if any there be. Plats heretofore filed shall,
have, the benefits of this act from the date of their filing, as though filed under
it: Provided, That if any section of said -canal or ditch shall not be completed
within five years after the location of said section the rights herein granted
shall be, forfeited as to any uncompleted section of said canal, ditch, or reser-
voir, to the extent that the same is not completed at the date of the forfeiture.

SEO. 21. That nothing in this act shall authorize such canal or ditch company
to occupy such right of way except for the purpose of said canal or ditch, and
then only so far as may be necessary for the construction, maintenance, and
care of said canal or ditch.

2. Material on adoajeent lands.-The word " adjacent," as used in
section 18 of the act, in connection with the right to take material
for construction from the public lands, must be construed according
to the conditions of each case (28 L. D. 439). The right extends
only to construction, and no public timber or material may be taken
or used for repair or improvements (14 L. D. 566). These decisions
were rendered under the railroad right-of-way act, and are applied
to this act since the words are the same in both.

3. Other usest- (a) Public p ros, etc., shsidiary to matn puo-
pose of irrigation.-Section 2 of the act approved May 11, 1898 (30
Stat. 404), entitled "An act to amend an act to permit the use of the
right of way through public lands for tramroads, canals, and reser-
voirs, and for other purposes," authorizes the use of rights of way
granted under the act of 1891 for purposes subsidiary to the main
purpose of irrigation. The language of said setion is as follows:

Sac. 2. That rights of way for. ditches, canals, or reservoirs heretofore or
hereafter approved under the provisions of sections eighteen, nineteen, twenty,
and twenty-one of the act entitled "An act to repeal timber-culture laws, and
for other purposes," a pproved March third, eighteen hundred and ninety-oee,
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may be used for purposes of a public nature; and said rights of way may be
used for purposes of water transportation, for domestic purposes, or for the
development of power,: as subsidiary to the main purpose of irrigation.

(b) Drcdind .- By an act approved March-4, 1917(39 Stat. 1197),
section 18 of the said act fof March 3, 1891, was amended so as to
provide for drainage as well as irrigation, and section 2 of the said
act of May 11, 1898, was aamended so as to make the. other uses
authorized by the granting act of March 3, 1891, "subsidiary to the
main purpose of irrigation or drainage.

(0)2 Ditch idAers s'tation's.-An act .entitled: "An act to amend
acts to permit the use of the right of way through the: public lands
for tramroads, canals, and reservoirs, and+, for other purposes,"
approved March 1, 1921 (41 Stat. 1194), reads:

That in addition to the rights of way granted by sections 18, 19, 20, and
21 of the act of Congress entitled "An act to repeal timber-culture laws, and
for other purposes," approved March 3, 1891 (Twenty-sixth Statutes, p. 1095),
as amended by the act of Congress entitled "An act to amend the irrigation
act of March 3, 1891 (Twenty-sixth Statutes, p. 1095, sec. 18), and to amend
section 2 of the act of May 11, 1898 (Thirtieth Statutes, p. 404)," approved
March 4, 1917 (Thirty-ninth Statutes, p. 1197), and, subject to the conditions
and restrictions therein contained, the Secretary of the Interior is authorized
to grant permits or easements for not to exceed five acres of ground adjoining
the right of way at each of the locations, to be determined by the Secretary
of the Interior, to be used for the erection thereon of dwellings or other build-
ings or corrals for the convenience of those engaged in the care and manage-
ment of the works provided for by said acts: Provided, That this act shall not
apply to lands within national forests.

Applicants for rights of way under this amendment will be gov-
erned bythe regulations set forth in this circular, in so far as ap-
plicable, appropriate additions being made to the forms, on the
maps therein prescribed so as to include this amendment.

(d)8 Additional right of way.-An act to amend section 18 of the
irrigation act of March 3, 1891, as amended by the acts of March
4, 1917, and March 1, 1921, sura, approved May 28, 1926 (44 Stat.
668), reads:

SEC. 18. That the right of way through the public lands and reservations of
the United States is hereby granted to any canal ditch company, irrigation
or drainage district formed for the purposes of irrigation or drainage, and
duly organized under the laws of any State or Territory, and which shall
have filed, or may hereafter file, with the Secretary of the Interior a copy
of its articles of incorporation or, if not a private corporation, a copy of the
law under which the same is formed and due proof of its organization under
the same, to the extent of the ground occupied by the water of any reservoir
and of any canals and laterals and fifty feet on each side of the marginal
limits thereof, and, upon -presentation of satisfactory showing by the ap-

2 See Circular No. 757, approved May 16, 1921 (48 L. D. 113).-Ed.
8 See circular No. 1076, approved July 8, 1926 (51 L. D. 485) -Ed.
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plicant, such additional right of way as the Secretary of the Interior may
deem necessary for the proper operation and maintenance of said reservoirs,
canals, and laterals; also the right to take from the public lands adjacent to
the line of the canal or ditch, material, earth, and stone necessary for the
construction of such canal or ditch: Provided, That no such right of way shall
be so located as to interfere with the proper occupation of the Government
of any such reservation, and all maps of location shall Abe subject to the ap-
proval of the department of the Government having, jurisdiction of such
reservation; and the privilege herein granted shall not be construed to in-
terfere with the control of water for irrigation and other purposes under
authority of the respective States or Territories.

It will be noted that this act authorizes right of way, if needs be,
additional to the 50 feet granted. by the act of March 3, 1891 (26
Stat. 1095). To obtain such additional right of way, explanatory
showing must accompany the application. This should consist of
an affidavit by the applicant's engineer or surveyor setting forth
succinctly the extent of -the additional right of way required and
the necessity therefor. The additional right of way should also
be shown graphically by' lateral limit lines on the map filed in con-
nection with the application. If additional right of Way is wanted
only for portions or sections of the reservoirs, canals, ditches, or
laterals, the termini: thereof should be fixed by engineer's survey
stations in addition to the lateral limit lines.

4.; Control of Water.-While these acts grant rights of way over
the public lands necessary to the maintenance and use of ditches,
canals, and reservoirs, the control of the flow and use of the water is,
so far as these acts are concerned, vested in the States or Territories,
the jurisdiction of the Department of the Interior being limited to the
approval of maps carrying the right of way over the public' lands'
If the right of way applied for under these acts in any 'wise fiolves
the appropriation of natural sources of water supply; the damming
of riers, or the use of lakes, the maps should -be Accompanied by
proof tthat the plans and purposes of the projectors have been regu-
larly submitted and approved in accordance, with the local laws or
customs governing the use of water in the State or Territory in
which such right of way is located. No general rule can be adopted
in regard to this matter. Each case must rest upon the showing
filed.

5. Nature of grant.-The right granted is not in the nature of a
grant of lands, but is a base or qualified fee, on an implied- condition
of reverter in the event the grantee ceases to retain or use the land
for any of the purposes authorized by the granting act. All persons
settling on a tract of public land, to part of which right of way
has attached for a canal, ditch, or reservoir, take the land subject
to such right of way, and at the total area of the subdivision entered,
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there beingR no authority to make deduction in such cases. If a
settler has -a valid claim to land existing at the date of the filing
of the map of definite location,: his right is superior, and he is
entitled to such reasonable measure of damages for right of way as
may. be determined: upon by agreement or: in the courts, thegquestion
being-one that does not fall within the jurisdiction of this depart-
:ment. Section 21 of the act of March 3, 1891, provides that the
grant of a right of way for a canal, ditch, or reservoir does not neces-
sarily carry with it a right to use of land. 50 feet on each side, but
only such land may be used as is:necessary for construction, main-
tenance, and care of the canal, ditch, or reservoir. . The width is not
specified.

6 . Right of way through nationat Iforests.-Whenever a right of
way is through a national forest, the applicant must enter into such
stipulation and execute such bond as the Forest Service may require,

* for the protection of such national forest. No construction will be
allowed in a: national forest until. an application for right of way
has been regularly filed: and approved by the Secretary: of the In-
terior, or unless permission for such construction work has been
specifically given.

7. Right of way through proposed national forest.-If the right of
way is through land within a proposed national forest, the appli-
cant must file the following stipulations under seal:

(a) That the proposed right of way is not so located as to inter-
fere with the proper occupation and use of the reservation by the
Government.

(b) That the applicant will cut no timber from the reserve outside
the right of way, and will remove no timber from the land within
the right of way except such as is rendered necessary for the proper
use and enjoyment of the privilege for which application is made.

(c) That he will remove from the reservation, or destroy, under
such safeguards as may be deemed necessary by the General Land
Office, all standing, fallen, and dead timber, as well as all tops, lops,
brush, and refuse cuttings on the right of way, for such distance on
each side of the central line as may be required by the General Land
Office to protect the forest from fire.c

* (d) That the: applicant will furnish free of charge such assistance
in men and, material for fighting fires as may be spared without
serious injury- to the applicant's business.

(e) That should any portion of said right of way be included in a
national forest, the applicant will build new roads, trails, and cross-
ings, as required by the Forest Service, in case any roads or trails
are destroyed or. intercepted by' construction work or flooding upon
said right of way.
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The applicant will also be required to give bond, to be approved
by the Commissioner of the General Land Office, stipulating that the
United States will be compensated " for any and all damage to the
public lands, timber, natural curiosities, or other public property on
such reservation, or upon the lands of the United State, by reason
of such use and occupation of the reserve, regardless of the cause or
circumstances under which such&damage may occur." A bond fur-
nished by any surety company that has complied with the provisions
of the act of August 13,1894 (28 Stat. 279), will be accepted. The
amount of the bond can not be fixed until the application has been
submitted to the General Land Office, when a* form of bond will be
furnished and the amount thereof fixed.

8. gAft of 'waV, partly on umsurhedyed land.-Canals, ditches, or
reservoirs lying partly upon unsurveyed land can be approved if the
application and accompanying maps and papers conform to these
regulations, but the approval will only relate to that portion travers-
ing the surveyed lands. (For right of way wholly on unsurveyed
land, see sec. :18.)

9. Application rby corporation.-An incorporated company desir-
ing to obtain the benefits of the law must file the papers and maps
specified below with the register of the land district in which the
canal, ditch, or reservoir is to be located. These papers and maps
will be forwarded to the General Land Office, and after examination,
they will be submitted to the Secretary of the Interior with recom-
mendation as to their approval:

(a)4 A copy of its articles of incorporation, duly certified to by
the proper officers of the company under its corporate seal, or- by
the secretary. of the State or Territory where organized; also an
uncertified copy of the articles of incorporation.

(b) A 'copy of the State or Territorial law under which the com-
pany was organized (if it was organized under State or Territorial
law), with certificate of the governor or secretary of the State or
Territory, under seal, that the same was the law at the date of
incorporation. (See par. k of this section.)

(a) If the State or Territorial law directs that the articles of in-
corporation or other papers connected with the organization be filed
with any State or Territorial officer, there must be submitted the-
certificate of such officer that the same have been filed according to
law, and giving the date of the filing thereof.'

(d) When a company is operating in a State or Territory' other
than that in which it is incorporated, it must submit the certificate
of the proper officer of the State or Territory that it has complied

A See instructions of July 10, 1912 (41 L. :D. 101)., promulgated as part of Circular
No. 194, November 16, 1912, unpublished.-Ed.
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with the laws of that State or Territory governing foreign corpora-
tions to the extent required to entitle the company to operate in
such State or Territory.

NoW formst are prescribed for the above portion of the" due proofs"
required, as each case must be governed to some extent by the laws
of the State or Territory.

(e) The official' statement, by the proper officer, under the seal of
the company, that the organization has been completed, that the
company is fully authorized to proceed with construction according
to the existing law of the State or Territory in which it is incorpo-
rated, and that the copy of the articles filed is true and correct.
(SeIe Form 1, p. 304.)

(f)5 A true list, in duplicate, signed by the president, under the
seal of the company, showing the names and designations of its
officers at the date of the filing of the proofs.

(g) A copy of the company's title or right to appropriate the
water needed for its canals, ditches, and reservoirs, certified as re-
quired by the State or Territorial laws. If the miner's inch is the
unit used in such title, its equivalent in cubic feet per second must
be stated. If the right to appropriate the water has not been ad-
judicated under the local laws, a certified copy of the notice of ap-
propriation will be sufficient. If the notice of appropriation is
accompanied by a map of the canal or reservoir it will not be neces-
sary to furnish a copy of the map where the notice describes the
location sufficiently to identify it with the canal or reservoir for
which the right-of-way application is made. If the water-right
claim has been transferred a number of times it is not necessary to
furnish a copy of each instrument of transfer; an abstract of title
will be accepted.

(i) A copy of the State or Territorial laws governing water
rights and irrigation, with the certificate of the governor or secre-
tary of the State or Territory that the same is the existing law.
(See par. k of this section.)

(i) A separate statement as follows: The amount of water flow-
ing in the stream supplying the canal,- ditch, or reservoir, at .the
point of diversion or damming, during the' preceding year or years.
For this purpose it will be necessary to give the maximum, mini-
mum, and average flow in cubic feet per second for each month
during the period for which records are available. Ink cases of
reservoirs of 5,000 acre-feet capacity or more, or of ditches of 100
cubic feet per second capacity or more, the amount of water, in acre-
feet, available for storage or; diversion, and the amount of water

',See instructions of Tuly 10, 1912 .(41 L. D. 101), promulgated as part of Circular No.
194, November 16, 1912, unpublished.-E'd. -
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which it is proposed to divert annually from the stream or streams
affected, with the period during which the:water is to be diverted.
The length, cross-section, grade, and capacity of: the ditches to be
constructed and the characteristics of each ditch as affecting the floww
of water. The surveyor or engineer of the applicant must certify
to the above, and must certify that all available records (specifying
them), official and otherwise, have; been consulted. If there is no
well-defined flow which can be measured, or if there is no record of
the flow, the area of the watershed, average annual rainfall, and esti-
mated run-off at the point of diversion or damming must be given.

J() Maps, field notes, and other papers, as hereinafter required.
(k) If certified copies of the existing laws regarding corporations

and irrigation, and of new laws as passed from time to time, be for-
warded to the General Land Office by the Governor or secretary of
the State or Territory, the applicant may. file, in lieu of the require-
ments of paragraphs b and h of this section, a certificate of the gov-
ernor or secretary of state, under seal, that no change has been
made since a given date, not later than that of the laws last for-
warded.

(I)r A separate statement, describing as near as may reasonably
be done, by legal subdivisions, if practicable, the land to be irrigated
by the proposed project; the approximate acreage and general con-
dition and character of the lands; their ownership generally, and
whether public or private; such negotiations or arrangements as have
been had between the applicant and the owners or occupants of the
lands.

10. Application by individuacs.-Individuals or associations of in-
dividuals making applications for right of. way are required to file
the information called for in paragraphs g, h or k, i, j, and I of' the
preceding section. Associations of individuals must, in addition, file
their articles of association; if there be none, the fact must be stated
over the signature of each member of the association.

11. Field notes.-Field notes of the. surveys must be filed in dupli-
cate, separate from the map, and in such form that they may. be
folded for filing. Complete field notes should not be placed on the
map, but the following data should be shown thereon: (a) The sta-
tion numbers where deflections or changes of numbering occur; (b)
station numbers with distances to corners at points where the lines
of the public surveys are crossed, and (a) the lines of reference of
initial and terminal points, with their courses and distances. Type-
written field notes with clear carbon copies are preferred, as they
expedite the examination of applications. The field notes should

6Added by instructions of October 8, 1912, unpublished, promulgated as a part of Circu-
lar No. 194, November 16, 1912, unpublished,-Ed.

284 [Vol.



53] DECISIONS OF! THE DEPARTMENT OF: THE INTERIOR

contain, ~in addition to the ordinary records of surveys, the data
called for in this and in the following sections. They should state
which line of the canal was run-whether middle or a-specified side
line. The stations or courses 'should be numbered in the*field notes
and on the mnap. The recordc should be so complete that from it-the
surveys- could; be accurately retraced by a competent surveyor' with
proper instruments;.- The field notes should ishow* whether the lines
were run -on the true or -the magnetic- bearings- and if run on
magnetic bearings' 'the declination of the needle and -date of deter-
mination mnust be stated. The kind and size 'of the instrument used
in running the lines and its-minimum reading on the horizonital circle
should be noted. The line of survey should be that of the actual
location of the-proposed ditch and, as exactly as, possible, the water
line of the proposed reservoir. The method of running the grade
lines of canals and the water lines of reservoirs must be described.'"

.12. Maps.-LThe, maps filed i must be drawn on tracing linen '- in
duplicate, and lmust be strictly conformable to the field notes of the
survey. They must be filed in the land office for the district in which
the right of way is located; but' if the right of way is located in more
than one district, duplicate maps and field notes need be filed in
but one district and single sets in the others. ' Other canals, ditches,
laterals, or reservoirs with which connections are made' must be
shown, but distinguished from those for which right of way is
desired by ink of a different color.

The scale of the map should be 2,000 feet to the inch in the case of
canals or ditches and 1,000 feet to the inch in the case of reservoirs.
The scale may, however, be 1,000 feet to' the inch in the case of canals
or ditches and 500 feet to the inch in 'the case of reservoirs whei such
a scale is absolutely necessary to properly show 'the proposed works.

All subdivisions of the public surveys represented on the map
should have their entire boundaries drawn, and on all lands affected
by the right of way the smallest legal subdivisions (40-acre' tracts
and lots) must be shown. The section, township, and range must be
clearly marked on the map.

The map must 'bear a statement of the width of each canal, ditch,
or lateral at high-water line. If not of uniform'.width the limits of
the deviations must be clearly defined on the map. S The field notes
should record the changes in such a manner as to admit the exact
location on the ground. In the case of -a' pipe line the diameter 'of
the pipe should be stated., The map must show the source of 'water
supply. ' i

In applications for right of way for a reservoir the capacity of the
reservoir must be stated on the map in acre-feet '(i. e.,the numberf'of
acres that will be covered to 'a depth of 1 foot by the water that the
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reservoir will hold; 1 acre-foot is 43,560 cubic feet). . The fmap must
show the source lof water supply for the reservoir and the location
and height of the dam.

13. Initial and termiŽnal points.-2 The terminal of a canal, ditch, or
lateral should be fixedt by reference of course and distance to the
nearest existing corner of the public survey. The initial point of the
survey, of a reservoir should be fixed by reference of, course and dis-
tance to the nearest existing corner outside the reservoir by a line
that does not cross an area that will be covered with water when:the
reservoir is in use. The map, field notes, engineer's affidavit, and
applicant's certificate (Forms 3 and 4, p. 305, post). should each show
these connections.

14. Connections on Unsurveyed land.-When either terminal of a
canal, ditch; or lateral is upon unsurveyed land, it must be connected
by traverse with an established corner .of the public survey, if not
more than 6 miles distant, and the single bearing and distance from
the terminal point to the corner must be computed and noted on the
map, in the S.engineer's affidavit, and in the applicant's certificate
-(Forms; 3 and 4, p. .305, post). The notes and all data, for the
computation of the traverse must be given in'the field notes.

15. Connections with monuments on unsurveyed land--When an
established corner of the public survey is more than 6 miles distant
this connection will be made with a natural object or. apermanent
monument which can be readily found and recognized and which -will
fix and perpetuate' the position ofthe terminalpoint. XThe map must
show the position of such mark and must give, the course and dis-
tance: to the terminius. The- field notes must give., an :accurate de-
scription of :the~ mark and full data of the traverse as required
above. fThe engineer's affidavit and applicant's certificate (Forms 3
and 4, p. 305, post) must statejthe connections. These monuments
are of great importance.

16. Forms for ana' etc., on .unsurveyed5 land.-When a: canal,
ditch,. or lateral lies partly on unsurveyed land,, each portion lying
within surveyed and unsurveyed land will be separately described in
the field notes and in Forms 3 and 4 by connections of termini,
length, and width, as though -each portion' were independent. (See
secs. 13, 14, and 15.)

17. Forms for Preservoir on unsurveyed land.-When a reservoir
lies partly, on unsurveyed land its -initial point ;must, be noted, as
required for the termini of-ditches in section l3. The reference line
must not cross an area that will be, covered with water when the res-
ervoir is in use. TThe, areas of the several parts lying, on the surveyed
and unsurveyed land must be separately noted on the map, in the field
notes,:anddin Forms 3 and 4, p. 305, post.
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18. Rights of way. wholy on unsurv eyed land.-Maps showing
canals, ditches, or reservoirs wholly upon unsurveyed lands may be
received and placed on file in the General Land Office' and the local
land office of the district in which the land is located, for general
information. eThe date of filingiwill be noted thereon; but the maps
will not be submitted to- nor-'approved by the Secretary of B the In-
terior, as the act makes no provision for the approv al. of any but
maps 'showing. the location in connection with the Public surveys.
The filing of such maps. will not dispense with the filing of maps
after the survey of the lands) and within the time specified by the act
granting the. right of way.- If these maps arem in all respects regular
whenfiled, 'they Will receive the Secretary'sapprovaL In filingsuch
mIAps the initial and terminal 'points will be fixed as indicated in
sections 14 and 15.

19. Connections with public survey corners.-Whenever the line of
survey crosses a township or section line of the public survey, the'dis-
tance-to the nearest existing corner should be ascertained and noted.
In the case of' a reservoirithe distance must not be measured- across an 
area which will be covered: with water when the reservoir is in use.
The map of the canal, ditch, or reservoir, must show these distances,
and the. field notes must give the points of intersection and the dis-
tances. When corners are destroyed by the canal or reservoir, pro-
ceed as directed in sections :20 and 21.

20. -Witness I monumen ts for destroyed public survey corners.-
Whenever a corner of the public survey will be covered by earth or
water, or; otherwise rendered useless,! marked monuments (one on
each side of' destroyed 'corner) must 'be set on. each township or
section line passing through, or: one on each line terminating at said
corner. 'These monuments must comply with the requirements for
witness corners of the Manual: of' Surveying Instructions issued by
the General Land Office, and must be at such distance from the works
as to be 'safe from interference during the 'construction and opera-'
tion of the same. 0 If two or-more consecutive corners on the same
line are destroyed, the monuments shall be set as required Jin the
Manual for the. nearest corner .on that line to be covered.

21. Method of establishin witness mouments.-IThe line on which
such monument is set will be determined -byvrunning a random line
from the corner to be destroyed to the first existing corner on the-line
to 'be marked by :the monument, a temporary mark being set on the
trandom line; at the distance; of the -proposed monument. If the
random line strikes the corner run to,0 the monument will be estab-
lished at the place marked; if the random line passes to 'one-;side of
the corner, the north. and south or east and west distance to it will be
measured and the true course calculated. The proper correction of
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the temporary mark will then be computed and a permanent mon-
ument set in the proper place.. The field notes for the surveys estab-
lishing the monuments must' be in duplicate and separate from those
of the canal or reservoir, and must be certified by the surveyor under
oath. They must comply with the form of field notes prescribed in
the Manual of Surveying Instructions issued by the General Land
Office. X

'When application is made for a canal or reservoir which is con-
structed and in operation, the method to 'be adopted in setting the
monuments must be governed by the' special features of each case and
left to the judgment of the surveyor. 'No field notes will be accepted
unless the lines on which the monuments are set conform' to the lines
shown by the field notes of the Survey as made originally under the
direction of this office and unless the notes are in such; form that the
computation can beverified and the lines retraced on the ground.

22. Afflamvit and certifiate reguired.-The engineer's affidavit and
applicant's certificate must both designate by termini (as in secs. 13
to 18, inclusive) and length each canal, ditch, or lateral,: and, by
initial point and area each reservoir shown on a map, for which right
of way is asked. This affidavit and this certificate (changed where
necessary when an application is made by an individual or association
of individuals) must be written on the map in duplicate. Applicants
under the act of March 3, 1891, must include in the certificate (Form
4, p. 305, post) the statement: "And I further certify that the right
of way herein described is desired for the main purpose of irriga-
tion." (See Forms 3. and 4, p.. 305, post:) No changes -or addi-
tions are allowable in the substance of these forms, except when the
facts differ from those assumed therein.

:,23. Notation on maps andr records.-Whlen maps are filed, the regis-
ter will note on each the name of the land office and= the date of filing
over his written signature. Notations'will also, be made on the rec-
ords of the local land office, as to each Unpatented tract affected, that
application for right of way for a canal (or reservoir) is pending,
giving date of filing and name of applicant. The register will certify
on each map, over his written signature, that unpatented land is
affected by the proposed right of way. The maps- and field notes in
duplicate, and any other papers filed in connection with the applica-'
tion, will then be promptly 'transmitted to the General "Land Office,
with report that the required notations have been made on the records
of the local land office. Any valid right existing at the date of the
filing of the right of way application will not be affected by the filing
or approval thereof. (See sec.!'5.) If no unpatented land is involved
iIi the; application, the local' offlices-,will reject it, allowing the usual
right of appeal.
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Upon the :'approval of a map. of location by the Secretary of the
Interior, the duplicate copy will be sent to the local officers, who will
mark upon the township plats the lines of the canals, ditches, or res-
ervoirs, as laid down on the map. They will also note the approval
in ink", on the tract books, opposite each tract marked' 'as required
above and report to the General Land Office that notations, have been
made and the applicant notified'of approval.'

24. EidMence of constrmetion'.-When the canal, ditch, or reservoir
is' constructed, an affidavit of the engineer and certificate of the appli-
ciant; (Forms 0 5: andes t6,' p-. 306,, post) must be filed in the local
office, .in duplicate, for transmission to the General Land Office. No
new map will be required, unless- there are. deviations from the right
of way previously approved; either before or; after construction,;when
there must be filed new maps aid field notes in full, as herein provided

a bearing proper forms, ch anged to agree with the facts in the case.
The map must show clearly the portions amended or bear a statement
describing them, and the- location must be described in the forms -as
the amended survey and the amended definite location. In such cases
the applicant must file a relinquishment, under seal, of all rights
under the former approval as to the portions amended, said relin-
quishment to take effect w.hen the map of amended definite location
is approved, by. the Secretary .of the Interior. If the: canal. or
reservoir has been constructed on the location originally approved,
and is to be used' untillthe' canial'or reservoir on 'the amended location
is ready for use, £he relinquishment 'may be made to take effect upon:
the completion of the canal or reservoir on: the: amended location.

25; Right of way on sre Pgated reservoir sites.-The act approved
February 26, 1897 (29 Stat. .599), entitled "An act-to provide for the:
use and occupation of reservoir sites reserved," permits the aypproval
0 of applications under the above act of 1891 for right of way upon
reservoir sites reserved under authority of the acts of October 2,
1888 (25 Stat. 505, 526), and August 30, 1890 (26 Stat. 371, 391).
The text of the 'act is as follows:

Be it enacted byvthe Senate and House of Repr-esentatives of the United States
of America in Congress assembled,f That all-reservoir sites reserved or to be
reserved shall be open to use and occupation under the right-of-way act of
March third, eighteen hundred and ninety-one. And any State is hereby author-
ized to improve and occupy such reservoir site to the same extent as an indi-
vidual or private corporation, under such rules and regulations as the Secr~etary
of the Interior may prescribe: Provided, That the charges for water coming in
whole or part from reservoir sites used or occupied under the provisions of this
act shall~always be subject to the control and regulation ofthe respective States
and Territories in which such reservoirs are in whole or :part situate.

When an application is made under this act a reference to it should
be added to Forms 4 and 6, pp. 305, 306, post. In other respects
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the application should be prepared according to the . preceding
regulations.

* g < of ;. RESERVOIRS' FOE" WATERING STOCK :

26. General povtisions.-T he act approved January 13, 1897 (29
Stat. 484), entitled "An act providing for the location and purchase
of public lands for reservoir sites;,' is as follows:

Be it enacted by the Senate and House of Representatives of the United States
of America in Congress assembled, That any person, livestock company, or
transportation corporation engaged in breeding, grazing, driving, or transport-
ing livestock may construct reservoirs upon unoccupied public lands: of the
United States, not mineral or otherwise reserved 'for the purpose of furnishing
water to such livestock, itnd shall have control of such reservoir, under regula-
jtions prescribed by the Secretary of the Interior, and the lands upon which the
same is constructed, not-exceeding one hundred 'and sixty acres, solong. as such
reservoir is maintained and. water kept therein for such purposes: Proqvded,
That such reservoir shall not be fenced and shall be open to-the free use of any
person desiring to water animals of any kind.

SEC. 2. That any person, livestock company, or corporation, ilesiring to avail
themselves of -the provisions of this act shall file a declaratory -statement in the
United States land office in the district where the land is situated, which state-
ment shall prescribe the land where such reservoir is to be or has been con-
structed; shall state what business such corporation is engaged in; specify the
capacity Of the reservoir in 'gallOns, and 'whether such company, person, or cor-
poration has. filed. upon other reservoir 'sites within. the same county; and if so,
how many. V

ScE. 3. That at any time after the completion of such reservoir or reservoirs
which, if not completed at the. date of the passage of this act; shall be con-
structed- and completed within- two years after filing such declaratory statement
such person, company, -or 'corporation shall have: the same accurately surveyed,
iias~ hereizafter'provided, and' shall file' in the United States land offlce in .the
district in which such reservoir is located a map or plat showing the location of
such reservoir, which map or plat shall be transmitted by. the, register and
receiver of said United States land office to the Secretary of the. Interior and
approved by him, and thereafter such land shall be reserved from sale by the
Secretary of the Interior so long as such reservoir is kept in repair and. Water
kept therein.-

SEc. 4. That Congress may at any time amend, alter; or repeal this act.

27. No kands sold.-Although the, title indicates that lands, are to
be sold for' reservoir sites, this act does not provide for the' sale of any
lands, 'and 'therefore no lands can, be sold under its provisions. 'The
'act, however directs the Secretary of the Interior to reserve the lands
from sale after the approval; of .the Vmap showing the location of the
reservoir. Homestead entries are allowedfor lands embraced in
reservoir declaratory statements, prior to the completion of the reser-
voir and the approval of the map, subject, however, to cancellation
if the' reservoir is completed within the time specified by thd act.

28. Deczaratony statement-Any person, livestock company, or
transportation corporation engaged in breeding, grazing, driving, or
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transporting livestock, desiring to obtain the benefits of the act must
file a declaratory statement in'the United States land office in the dis-
trict in which; the land is located.

:29. Application by caoporation.-When the applicant is a corpora-
tion there should be- filed a copy iof its articles'of incorporation and
proofs of its organization, as required in section 8, paragraphs a, b, G,

d,: e, f, and k, of these regulations.' If these papers are filed with the
first declaratory statement made by the company, a reference thereto
by its number will be sufficient in any subsequent application by the
company. '.

The declaratory statement must be made under oath and should be
drawn in accordance with Form :9 (p. 307'),: and. must contain the
following:

(a) The post-office'address of the applicant; the -name of the
county in which the reservoir is to be or has been constructed; the
description bythe smallest legal subdivisions (40-acre tracts or lots)
of the land sought-to be reserved which under no circumstances must
exceed 160 acres; certificate that the: land is not occupied' or other-
wise: claimed; 'certificate that to the best of the. applicant's knowl-
edge and belief the land is not mineral or otherwise 'reserved' state-
ment 'of the business of the applicant, which statement shalldinclude
full and minute information: concerning-the-extent-to whichhe is
engaged in breeding, grazing, driving, or' transporting live stock, the
number and kinds .of such stock, the place where they, are being bred
or grazed whether within an inclosure or upon 'uninelosed' lands, and
'also the 'points' 'fr'om which and to 'which they. -are being diiven' ot
transported; description of the land owned or claimed by' the- appli-
cant in' the -vicinity of the pr6posed' reservoir oand statement of ' its
amount;' certificate that no part of the land sought to be reserved is or
will be fenced, that all' the land 'will be' kept open to the free use of
any person desiring to-water animals of any kind;: and that' the lands
so sought to be .reserved are not,; by reason of their proximity to othei
lands reserved for reservoirs, excluded from reservation by the regu-
lations and rulings of the Land Department ' '

(b) "The' location of the reservoir described by the smallest 'legal
subdivisions (40-acre tracts or lots), its area in acres, its capacity
in gallons, the source' from- which water is to be obtained- for such
reservoir,: whether there 'are any streams or springs within 2- miles
of the land sought to be reserved; and if so, where.

(c) The' numbers, locations, and areas of all other reservoir sites
'filed upon by the-applicant, especially designating those in the county
in which the' proposed reservoir is located. 

30. Action by the Land Departkent on decZaratory statements,
and size, Zocation, and nwnber of reservoir sites.-When such declara-
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tory statement is filed, the date of filing will be noted thereon over
the signature of the officer receiving it, and the 'statements Swill be
numbered according to order of June .1, 1908. The 'register will
make the- usual notations' on the records, in pencil; under the designa-
tion of "Reservoir declaratory'stateiment, No. -," adding the date
.of the act.' Fdor the filing' of: 'such reservoir: declaratory' statement
the local :officers will be authorized to charge the usual fee. ' (See:
2238, U.. S. Rev. Stat.): The local officers will forward the declara-
tory. statement with' the regular~ monthly returns,v with- abstracts, in
the usual manner. In acting upon these statements the following
general rules will be applied.

(a)7 No reservation will be made for a reservoir of less' than
250,000 gallons capacity, and for a reservoir of less than ( 500.000
gallons capacity not more than 40 acres canibe reserved. For a res-
ervoir. of 1,000,000 gallons capacity not. more' than 80 :acres can be
reserved. For a. reservoir 'of .1,000,000 gallons Tand less than
1,500,000. gallons 'capacity. not more than 120 acres. can be: reserved.
For a reserVoir of 1,500,000Wgallons capacity or.more 160 :acres may
be. reserved. -In .the case where the water .is' furnished the' live-
stock by artificial 'means, such as by windmill, pump,-.tanks, troughs,
etc.,' the' regulation -requiring a Imininumn 'capacity- of 250,000 gal-
lons may .be waived, upon the claimant's submitting a satisfactory
:showing that by -such 'artificial means -he 'will.belable tojfurnish
sufficient: water and provide proper troughs, etc., to' properly: accom-
modate all cattle likely to water at the place in question.

(b). Not more than 160 'acres shall be reserved for this purpose
in any section.

(c) Not more than: 160 acres shall be reserved for this purpose
in one group of tracts adjoining or cornering upon each other.

.(d) A distance of one-half nmile must be left -between any two
groups: of tracts which aggregate more than .160 acres.

(be) The local officers will reject -any reservoir declaratory state-
ment not in conformity with these rules.

(f) Lands-so reserved-shall not be fenced, but shall be kept open to
the free use of any person desiring to water animals of any kind.
If lands so reserved are at any time fenced or otherwise inclosed, or
if they are not kept open to the free use of Z any person desiring to
water animals of any kind, or if the reservoir applicant attempts to
use them for any other purpose, or if the reservation is not obtained
for the bona fide and exclusive purpose of constructing and main-
taining a reservoir thereon according to law, the declaratory state-
ment, upon any such matter being 'made to appear, will be canceled
and all rights thereunder be, declared at an end.

T See Circular No. 416, approved June 18, 1915 (44 L. D. 127) .-Ed.
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(g) Notwithstanding the action of the local officers in accepting
any such declaratory statement, the: Commissioner of the General
Land Office will reject the same if upon considering the matters set
forth therein it appears that the declaratory statement is not filed in
good faith for the sole purpose of accomplishing what the law
authorizes to be done.

,31. Constructiom.-The reservoir must be completed and con-
structed within two years after the filing of the declaratory statement;
otherwise the declaratory statement will be subject to cancellation..
- 32. Mqp, and #5Ied notes of comstmcted reservoir.-After the con-
struction and completion of the reservoir the applicant shall have the
same accurately surveyed and mapped, in accordance with the in-
structions of sections 11 to 23, inclusive, so far as they. are. appli-
cable. The map and, field notes, which are not to be prepared .in
duplicate, must be filed in.the proper local office. The map must bear
Forms 10 and 11. (p. 309), and the field notes must be sworn to by
the surveyor..

33. Notati' s Vby lazoc Zland offlers.-When the map, field notes,
and other papers have been filed in the local office, the date of filing
will be noted thereon and the proper notations will .be made on the
local office records, as in the case of the declaratory statement. a Local
officers . will then promptly forward the mapsx and' papers .to. the
General Land Office.. . .

34. Approval.-The map- and papers. :will be examined in the
General: Land Office to determine whether they comply with the
law and the regulations, and whether the amount of land' desired.is
warranted by the showing made in the application, If found satis-
factory they will be submitted to'the Secretary of the Interior, 'and
upon approval the lands shown to be necessaryf for the proper use
and' enjoyment of the reservoir will be reserved from other disposi-
tion so long as. the reservoir is maintained and water Jkept therein
for the purposes named in the act. Upon the receipt of notice of
such reservation from the General. Land :Office the' local officers
will make the proper notations. on their records and report the
making thereof promptly to the General Land 'Office.

35. Anrkacd ptroof of mcdntenqncea.-In order that this reservation
shall be continued it is necessary that the reservoir " shall be kept in"
repair and water kept therein." For this reason the owner' of, the
reservoir will be required during the month of January of each year
to file in the local office an affidavit to -the, effect. that the reservoir
has been kept in repair and water kept therein during the preceding
year, and that all the provisions of the act have been complied with.
Form 12 ('p. 310) will be used for this' affidavit. Upon failure to file
such affidavit steps will be taken looking to the 'revocation of the
reservation of the lands.
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36.8 Reservoir on unsurveyed land.-(a) In any case where the
proposed reservoir is to ibe located upon unsurveyed public land,
the declaratory statement may be filed, the land being therein
described by metes and bounds and, as well, by the description which
it: is believed -it will 'bear when officially surveyed. Proof of con-
struction must be submitted at the end of the same period of time
and in the same manner as is prescribed and required in cases where
the lands have been previously surveyed. Such proof should-em-
brace the field notes' and a plat of ao survey such as is required in
cases- of reservoirs' on surveyed lands, with such' modifications as
are necessary (par. 32), the initial point of such survey being fixed
by means! of a traverse' line run to the nearest existing corner of
a public-land survey,, not more than six: miles distant- from such
point; 'if there be no such corner within that limit of distances, then
the. reference should be: to some well-known or: easily identifiable
natural monument or, such moM ent being- absent, to a fixed,
permanent, and readily recognizable artificial monument.-

(b) Any reservationlm'ade pursuant to this statute secures; only a
license' to use and occupy 'the reserved land with and for a reservoir,
and this 'license may endure permanently or may be of transient
duration. No'-estate in the land is granted.' For this reason it is
administratively undesirable, that private Surveys made pursuant- to
the statute and these regulations shall be preserved and' established
by- subsequent i public-land surveys; and approved plats. thereof.
When, thereforei the public-liand surveys; have been extended over
land covered' by a reservoir declaratory statement affecting unsur-
veyed lan'ls, the declaranti shall' adjust his. survey-to the lines of the
official !survey, showing the location of the reservoir' with respect to
said lines by means of properly' established tie lines.- Any subsequent
reservation which' may be ordered will be of those' subdivisions'thusg
shown 'to: 'be occupied by- or necessary for the proper. use 'of the
reservoir. -

'() 'An 'annual afidavit of maintenance must be submitted the
same. as' thoughithe reservoir had been constructed on surveyed 'lands.
Nothing in these regulations; contained shall .preclud6 -the General
Land Office or 'the department from reqairing additional information
in any case where 'that information is deemed proper or necessary.

37. The act of Congress' approved March 3, 1923 (42 Stat. 1437),
amends section 1 of the a't of January .13, 1897 (29 Stat. 484)', "An
act providing for the location and purchase of public lands for reser-
voir sites" by inserting at the end thereof, the following new
sentence:-

8 See Circular No. 688, approved April 8, 1919 (47 L. D. 117) .- Ed.
See Circular No. 893, approved May 3, 1923 (49 L. D. 577) -Ed.
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The Secretary of th'e Interior, in his discretion, under such rules, reguiations,
and conditions as he may prescribe, upon application by such person, company,
or corporation, may grant permission to fence such reservoirs in order to
protect livestock, to conserve water and to preserve its quality and conditions:
Provided, That such reservoir -shall be open to 'the ifree 'use- of any person
desiring:to Water animals of- any kind;. but anyi fence erected under the au-;
thority hereof shall be immediately removed* on' the order of the Secretary.'

This act applies only to stock-wyatering reservoirs which have
been or may hereafter be constructed, and due proof of construction
filed in the' .General Land Office.

Any person, company, or corporation, 'desiring to secure; the
benefits of, this act 'should filein the local land'office a -n alic tion-
under oath, duly, corroborated .by ' least'two'disinterested witnesses,
setting forth such facts as would, show that it is necessary to fence
such- reservoir in order to protect the livestock, to conserve. Water,.
and to preserve its quality and condition. There should be ' filed
with such' application, and' as a part thereof, a plat showing the land
embraced. in the reservoir as near as' imjy be, th.e location of the pro-
posed. fence with respect to such. reservoir, together with all- gates or
other openings and roadways; leading to the same. In. no instance
will an' application be considered unless said: plat shows the location'
of at least two gates. 'S'aid gates shall be so constructed and main-
tairnedtat .they may be, at .all times, read-ily opened and closed by
any person desiring to water animals of 'any kind: and such gates
shallf~be so placed as to be readily' accessible from the road or roads
nearest the' ieservoir, which; roads shall be the onesi usually traveled
and, where' therei are no such 'roads 'whereby to govern the- location
of such gates, they shall be so situated as to make the reservoir
readily': available rom' the' adjacent public or -other range; and that
there 'shall bei po'sted' on the gates and elsewhere- if' cessary, 
notice Xstating that 'the reservoir iS! for stock-watering purposes,
loeated 'on'-public'lanids, and that the same is' o'pened'to the free use'
of anyiperson desiring'to water animals of'any lkind. '
'Upon thefilinig of isuch a-n'application, it should be considered 'by;

the local office as an additional paper in the case and transmitted-to
the;General Landd'Office by' special letter under the'serial number of
the reservoir declaratory statement for' such action as maybe-deemed
proper.

TELEGRAPH AND TELEPHONET LINES, ELECTRICAL PLANTS, CANALS AND
, : f~1 ' . ':; > 'R~s:ERVoITRS . AND

838. General .statement--The .act of February 15, 1901 (31 Stat..
790), entitled "An act relating to rights of wayjthrough certain-
parks, reservations, and 'othqr public lands," is as follows:
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Be it enacted by the Senate and- Rouse of Representatives of the United
States of America in Congress assembled, That the Secretary of the- Interior,
be, and hereby is, authorized and empowered, under general regulations to be
fixed by him, to permit the use of rights of way through the public lands,
forest and other reservations of the United States, and the Yosemite, Sequoia,
and General Grant National Parks, California, for electrical plants, poles, and
lines -for the generation and distribution of .electrical power, and for Stele-
phone and telegraph purposes, and for canals, ditches, pipes, and pipe lines,
flumes, tufinels, -o! other water conduits, and 'for water plants, dams, and
reservoirs used to promote irrigation or mining or quarrying, or 'the manu-
facturing or cutting of timber or lumber, Nor the supplying of: water for do-
mestic, public, or any. other beneficial uses to the extent of the ground occu-
pied by such canals, ditches, flumes, tunnels, reservoirs, or other water conduits
or water plants, or electrical or other works permitted hereunder, and not
to- exceed fifty feet on each side of the marginal limits thereoft or not to
exceed fifty feet on each side of the center line of such pipes and pipe lines,
electrical, telegraph, and telephone lines and, poles, by any citizen, associa-
tion, or; corporation of; -the United States, -where it is intended, by such to
exercise- the use permitted hereunder or any one or more of the purposes
herein named: Provided,- That such permits -shall be allowed within or through
any of said parks or -any'forest, military, Indian, or other reservation only upon
the approval of the- chief officer of the -department Under whose supervision
such park or reselvation falls and upon a.finding by him-tthat the same is not
incompatible with the public interest, Provided further, Thati all permits given
hereunder for telegraph and telephone purposes shall be subject'to the pro-

- vision of title sifrty-five of .the Revised Statutes of the United States, and
amendments thereto, regulating rights- of way foir telegraph companies over
the public domain:S And provided further, ThMt any pejmission given by the
Secretary of the Interior under the -provisions of this act jmay Ibe, revoked :by
him or his, successor in his discretion, and shall not be held to confer any
right,; or easement, or interest in, to, or. over any public land, reservation, or
park. -

This act, in general terms, authorizes the Secretary of the Interior,
under regulations to be fixed by him, to grant permission to use
Hights. of: way through th e public lands, forests, and other reserva-
tions of the United states, and the Yosemite, Sequoia, and General
Grant National Parks -Sin California, for every purpose contemplated
by acts of January .21, 1895 (28 Stat.. 635), May 14, 1896 (29 Stat.
120)', and section 1 of the act of May 11, 1898 (30 Stat. 404) , and for
other.purposes additional thereto, except for tramrroads, the pro-
v sions relating to tramroads, contained in the act of 1896 and-in sec-
tion 1 of the act of 1898, aforesaid remaining urnodified and not
being in any manner extended.

-Although this act does not expressly repeal any provision of law

relating to the granting of permission to use rights of way contained
in the acts: referred to, yet in view of the general scope and purpose
of :the act, and of the fact that Congress has, with the exception above
noted, embodied therein the- main features of the former acts relative
to the granting of a mere -permission or license- for such use, it is

IVPI.
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evident that, for ppurposes of administration, the later act should
control in so far as it the granting of permission to use
rights of way for purposes therein specified. Accordingly all ap-
plications for permis ion to usejrights of way for the purposes speci-
fied in this' act must be submittedthereunder, except for the genera-
: tion-'and distribution of electrical power. which 'are governed by
separate regulations. Vhere, however, it is sought to 'acquire a
right' of 'vway for the main purpose of irrigation as contemplated
by Rsections 18 to' 21 of -the a-ct of March 3, 1891 (26 Stat. 1095.),
~and sectioIn 2 6f the act of May 11, 1898, SUpra, the application must
be submitted in accordance. with the regulations issued under said
acts.' (See pp. 277; to 289, inclusive.)

::' Application for pe'rmission to use the desired right ofkway through
0 the public Elands and parks designated in the act ;must be filed and
perinission must be granted, as 'herein 2provided, before' any rights
can be claimed thereunder.

'Attention is called to the act of March 3, 1921 (41 Stat. 1353.),
as' affecting the scope of the act of February 01 ,1901, supra. Inter
alia, this act rovides,,

That hereafter no permit, license, lease, or authorization for dams, conduits,
reservoirs power houses, transmission lines, or other works for storage or
carriage of water, or for the development, transmission, or -utilization of
power within, the limits as now constituted of -any national park or national
monument, shall. be granted or made without specific authority of Congress, etc.

' '39* Natdreof grant.-It is to be specially noted that this act does
not' makea. grant' in lthe nature of an easement but authorizes a mere
permit in the nature of alicense, which permit may 'be revoked by
the 'Secrietary, or his- successor, at any time in his' discretion. Fhr-
ther., it gives no right' whatever to take from public lands,'reserva-
-tions, or parks adjacent to Xthe right of way; any materials, earth,
nor stone, for construction or other purpo ses.

; 40.0. Alicatrb'Hs for right: of w wayay through nationa f orest.-eBy
sections 1 f the act of February 1, 1906 (33 Stat. 628)', it is provided;

That the Secretary of: the Department of Agriculture shall, from and after
the passage of this act, execute or cause to be executed all laws affecting public
lands heretofore or hereafter reserved under the provisions of section twenty-
'four of the' act entitled "An act to repeal the timber-culture' laws, and for other
purposes," approved March third, eighteen 'hundred and ninety-one, and acts

.10 This is section 38 of the regulations of June 6, 1908 (36 L. D. 567), as amended by
circular No. 108, approved May 7, i912 (4i I. D. i3) "This section was further amended,
however, by. circular. No., 1003, approved May iS, i925 (:5 L,. D. 147),. which added the
following sentence andwhich is still in- force:

The final disposal by the United States of any tract traversed by a right of way per-
mitted; under this. act shall n6ts be considered to be a revocation of such. permission in
whole or in part, but such final disposal shall be deemed and taken to be subject to such
right of way until such permission shall have been specifically revoked in accordance with
*tbe provisions of* said: act.-Ed: .
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supplemental to and anendatory thereof, after such lands have been so re-
served, excepting such laws as affect the surveying, prospecting, locating, ap-
propriating, entering, relinquishing reconveying, certifying, or patenting of
any such lands.

:Under this provision it has been- determined that the Department
-of Agriculture is invested with jurisdiction to pass upon all appli-
cations under any law of the United States providing for the grant-
ing of a permission to occupy and use lands in a national forest, pro-
vided this occupation or use is temporary, and will in no wise affect
-the fee or cloud the title of the United States should the reserve be
discontinued.

-Therefore, when it is desired to .obtain permission to use a right
of way over public lands wholly within a national forest, an applica-
tioni.should'be' prepared in. accordance with the instructions issued
by the Departinenutof Agriculture, and the same filed With the officei
in charge of such national forest.

tIn case the application involves rights and-'privileges upon public
lands partly within 'and partly without a national forest,'separate
applications must be prepared, and the one affectinig lands within the
national forest filed with the forest officer and the' other filed in the
local land office.

41. Applications four riga of Oway t1rougA land outside, of national
forests.-Where permission to use a right 0ofway overlands wholly
outside of .national Sforests is desired, the-,application Must be E pre-
pared and filed, in accordance with sections 5 to 23, inclusive, appro-
priate changes being made in the prescribed forms so as to, specify
and relate to .the act under which the application is made.

An affidavit by the applicant that he is a citizen of the United
States must accompany the application. If th~eapplicant is an asso-
ciation of citizens, each member must make affidavit of citizenship,

'and a complete list of the members must be given in an affidavit by
one of. them.. If he is not a native-born citizen he must file the usual
proofs of naturalization. The applicant must also set forth in the
affidavit the purposes for which the right of way is to be used, and
must show that he in good faith intends to utilize the same for such
purposes.'

42.; Buildins to be platted on map in main drawing and in sepa-
rate drawingqWhen application is: made for right of way for elec-
-trical or water plants, the location and extent of 'ground proposed to
be occupied by buildings or other structures necessary to be used -in
connection therewith must be clearly designated on the map' and de-
scribed in the field. notes and forms (7. and 8, pp. 306, 30,) by refer-
ence to course and distance from a corner of the public survey. In
addition to being shown' in connection with the main. drawing,- the
buildings or other structures must be platted on the. map in a' sepa-
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rate drawing ron a scale sufficiently large to show clearly their dimen-
sions and relative positions. When two or -more of such proposed
structures are to be located near each other, it will be sufficient to give
the reference to a corner of the public survey for one of them, pro-
vided all the others are connected therewith by course and distance
shown on the map. The applicant must also file an affidavit setting
forth the dimensions and proposed use of each of the structures, and
must show definitely that each one is necessary for a. proper use of
the right of way for the purposes contemplated in the act.

43. Unsurveyed lands.-Permission may be given under this act
(February 15, 1901) for rights of way upon unsurveyed lands, maps

to be prepared' in accordance with the requirements of this circular.
44.11 Natizonal Parks.-Whenever a right of way is through .any of:

the national parks designated tin :the act,. the, applicant must show
to the satisfaction of the department that the location and use of the
right of way for the purposes contemplated will not interfere witb
the uses and purposes for which the. park was originally dedicated,
and will not result in damage or injury to the natural conditions of
property or scenery existing therein. The applicant must also, file
the stipulations and bond required by section-7, but, in caseof- a
telephone line, substitute the following: "That upon completion of
the telephone- lines they :shall be subject to the free use of .the park
officers for all purposes. incident to the.administration of the park,"
for stipulation (e) under said section 7.

Whenever right of way within a park is- desired, for operations. in
connection with mining, quarrying, cutting timber,. or manufacturing
lumber, a satisfactory- showing must be made of the applicant's right
to engage in such operations within .the park. If the application
and the showing madein support thereof is satisfactory, the Secre-
tary of the Interior will give the required permission in such form as
may be deemed proper, according to the features of each case; and
any permission granted hereunder is also subject to such further and
future regulations as may be adopted by the department. ;

45. Indian reservations.-Applications for right of way under this
act, all of which is located upon land within an Indian reservation,
and applications for right of way affecting lands within and without
Indian reservations must be filed in the local land office for forward-
ing to the Commissioner of the General Land Office. Before such
applications are transmitted to the department they will be submitted
by the Commissioner of the General Land Office to the Commissioner
of Indian Affairs for such action and recommendation as that officer
may deem proper in so far as the same pertains to such Indian reser-
vation. Applicants will be required to furnish, in triplicate, so much

i See Circular No. 108, approved May 7, 1912 T41 L. D. 13).-Ed. -
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*of the map and field notes as relate to that portion of the; right of way
within anj Indian reservation; and if the application is subsequently
granted, one copy of such portion of the map and field. notes as per-
tains to such reservation will be placed on file in the Indian Office.
In this connection attention is directed to the provisions: of section
3 of the act of March 3, 1901 (31 Stat. 1058, 1083), which author-
izes the granting of permanent rights of way, in the nature of ease-
ments, for telegraph and telephone purposes only, .through Indian
reservations and other -Indian lands, upon payment of proper com-
pensation for the benefit. of the Indians interested therein. The
provisions of the act of'March 3, 1901, and the nature and character
of the rights authorized to be secured thereunder differ-materially
from the provisions of the act on which these regulations are based
and the rights authorized to. be' conferred thereunder. 5 Applicants,
therefore, desiring to secure permanent rights 'of way through Indian
reservations or other Indian lands for telegraph and telephone pur-
poses twill be required to submit their applications therefor under the
act-of March 3, 1901, supra, in accordance with the then current regui-
lations issued thereunder. (For existing regulations under said act,
see regulations approved May 22, 1908.)

46. Notations and proced/ae'.-Ipon the filing of an application
under this'act, the register will note the same in pencil on the tract
books., opposite the tracts traversed, giving date of filing and name of
applicant, and also indorse on each map, over his written signature,
the date of :filing. If it appears that no portion of the public lands or
parksf designated in the act would-be affected by theapproval of such
maps, they will bejreturned to the applicant with notice of that fact.
,If vacant public land or lands in any park so designated are affected
by the proposed right of way,nthe register will so certify on the map
and duplicate: over -his- signature, and 'will promptly. transmit the
same to the General Land: Office with report that the required nota-:
tions' have been made.

When permission to use the right .of way applied for is given by
the Secretary of the' 'Interior, a copy of-the original map will be
sent to the local officers, who 'will mark upon the township plats the
line of the right 'of way and will note in pencil, opposite each tract
of public land affected, that such permission has been given, the, date
thereof, and a reference to the act.

TRAMROADS

47. RHghts of ways for tramroads.-The Secretary of the Interior:
is authorized to permit the use of rights of way for tramroads
through the public lands of the United States, not within the limits
of any park, national forest, or military or Indian reservation under

[Vol.
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the: provisions of the act of Congress of January- 21, 1895 (28 Stat.
635), as amended by section 1 of the act of May 11, 1898 (30 Stat.
404). The act of January 21, 1895, entitled "An act to permit the
: use of the right of way through the public lands for tramroads,
canals, and reservoirs, and for other purposes," is as follows:

Be it enacted by the Senate a-nd Holsse of Representatives of tie United States
of America in Congress assembled, That the Secretary of the Interior be;* and
hereby is, authorized and empowered, under general regulations to be fixed by
him, to permit the use of the right of way through the public lands of the United
States, not within the limits of- any park, forest, military, or -Indian- reservation,
for tramroads, canals, or reservoirs to. the extent of the ground occupied by the
water of the canals and reservoirs and fifty feet on each side of the marginal
limits thereof, or fifty feet on. each side of, the center line of the tramroad, by
any citizen or any association of citizens of the United States engaged in the
business of mining or quarrying or of cutting timber and manufacturing lumber..

' This Fact wash amended by section 1 of the act of May 11, 1898,
supra, as follows:

Be -it enacted by. the Senate and Homse of Representatives of the United
States of America C vongress assemnbled, That the act entitled "An act to
permit the use of the right of way through the: -public lands for tramroads,
: canals,:iand -reservoirs, and for other purposes," approved January twenty-
first, eighteen hundred and ninety-five, be, and the same. is hereby, amended
by adding thereto the following:. 

"That the Secretary of the Interior.Jbe, and hereby is, authorized and em-
powered, under general regulations to be fixed by him, ,to permit the useof
right of way upon the public 'lands of the United States, -not-within limits of
any -park, forest. military, or Indian reservations, for tramways,- canals, or
reservoirs,.to the~extent -of the ground occupied by the water of the canalsiandl
reservoirs,, and fifty feet on each-side of the marginal limits: thereof, or.fifty,
feet on each side of the center line of the tramroad, by any citizen or associa-
tion of citizens of the United States, for the purposes of furnishing water for
domestic, public and other beneficial uses." i

Applications for permission to use rights of way for tramroads
should be prepared and filed in accordance with the regulations here-
inbefor'e prescribed relative to presehtationof applicatidns for rights
of way under the act of February 15, i901, and the then current regu-
lations issued under the general railroad right-of-way: act 'of. March
3, 1875 (for existing regulations under the latter act .see 32 L. ID.
481),12 the prescribed forms in such regulation's being so modified'as
to specify and relate to the acts under which the application is made.
It is to be specially noted that the acts relating to tramroads do not
authorize&the granting of permission to use rights of way for such
purpose within the limits of any park, national forest, or military or
Indian reservation, and it is to be further noted, that permission to
use rights of way for trainroads over public lands, when granted,

F For latest published instructions relating to railroad rights of way under the act of
March 3, 1875 (18 Stat. 482), see instructions of May 21, 1909 (37 L. D. 787).-Ed.
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only confers :a right in the nature of a license and is subject to all the
conditions and limitations hereinbef ore stated in section .44 of these
regulations.

RIGHT OF WAY THROUGH NATIONAL FORESTS FOR DAMS. RESERVOIRS. WATER
PLANTSv DITCHES, FLUMES, PIPES, TUNNELS AND CANALS FOR MUNIC-
IPAL OR MINING PURPOSES :

48., General state met.-Section 4 of the act of Congress approved
February 1, 1905 (33 Stat.: 628), reads as. follows:

SEc.' 4. That rights of way for the construction and maintenance of dams,
reservoirs, water plants, ditches,' flumes, pipes, tunnels, and canals, within and
across the forest reserves of the United States, are hereby granted to citizens
and corporations'of 'the United States for municipal or mining'purposesi and for'
the purposes of the milling and'reduction of ores duringpthe o f the bene-
ficial use, under such rules and regulations as may be prescribed by the Secre-
tary of the Interior, and subject to the laws of the State or Territory in wbich
said reserves are respectively situated.

This act grants, rights' of Way through niational fo 6est,; 'to citizens
and corporations of the ,United States for. the objects therein speci-
fied, during the period of their beneficial use, under rules and regula-
tions to be prescribed by the Secretary of the Interior,' and-subject to
the laws of the State or Territory in which said forests are situated.

All applications for the, right of way' for the prposes set forth in
said, act must be snbmitted in accordance. herewith.

No construction will be allowed in. national forests until, an. appli-
cation for right of way has7 been regularly filed in, accordance with
these regulationst and has been approved 'by the Seeretary 'of the
Interior or unless permission has been specifically given.

49. Nature of grant.-The right granted is not in the nature of a
grant of lands, but is a base or qualified fee, giving the possession
and right of use of the. land' for the purposes contemplated& by the
act, during the period of the:be~neficial 'use. When the use ceases the.
righthter'manat;s, and thereupon proper steps will be taken to revoke

No right', whatever, 'is 'given to take 'ay-material, earth, or stone
for construction or other purposes nor is any right given to use any
land outside of what 'is actually necessary for the construction and
maintenance of the works.

50. Preparation of applieation&.-Applications 'for right of way
under this act should be made in 'the form of a map and field notes.
in duplicate, and must be filed in the local land office for the district
in which the land' traversed by the right of way is situated; if the
land is in more than one district, duplicate maps and field notes need
be filed in only one district and single sets in the others. The maps,

[vol..
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field notes, evidence of'water rightsi etc., and, when th6 applicant is -a'
corporation, the articles of inco'rporation and proofs of organization
must be prepared and filed in accordance, with sections 8 to-'22, inclun
sive, appropriate changes being made in' the prescribed forms .so -as
to-specify and relate to' the act under Which the application is made.

An affidavit by the applicant that he is a citizen of the-United
States must a6company-the application. If the: applicant is an asso-
ciation of citizens,a each' member must make affidavit of citizenship,-
and a complete list of the members faiust be giveniin anlaffildavit of
one of -'them. A 'copy of their articles 0of association must also be
furnished or 4if there be fioni, the fact must be stated' over the 'signa-
ture of each member' of the 'association.

If the applicant is not a native-born citizen, he must file the usual
proof of naturalization. . TThe applicant must set forth in the affidavit
the purposes for which the right of way is desired.

51. Water-plant strtuotures.-When application is made- for right
of way for water plants, the location and extent of- ground' proposed
to be occupied by buildings, or other structures necessary to be used
in connection therewith must be clearly designated on the map and
deseribedi i the field-notes 'andfdor'ms (Taifd 8' pp.3'906,' 307) i by ; refi-
erence to course and distance fiomi acorner of the public survey. In
addition to being shown in connecti on with the main drawing, the
buildings or other structures must be platted on the map in a separate
drawing on a scale-sufficiently- large- tb sho clearly their dimensions
and idative positions. When two, or more 6 fsuch structures are to be
located, near each other, it wil be sufficient to giveo the reference to
a. crner of the public survey, for one of them, provided all -others are
connected therewith by course and distance-shown'oin the map.: -

-The applicant must-also file an- affidavit settingt forth the dimen-
sions and proposed use -of6 :chof'the structures, and must sho defi--
nitely -that each is necessary to a proper enjoymeni of'the right of
way granted by the act.

52. Stipulation and bond.-The applicant must enter into such
stipulation and execute such bond as the Forest Service may require
for the protection of the. national -forest. - - -

53. Notation by register.-Upon the filing of- an application under,
this act, -the 'register will' note the same in pencil on' the tract-books,
opposite the tracts traversed,'giving'date of filing and name of appli-
cant, and also indorse on each map over his written signature the
name of the land office and the date of filing. ' -

If it appears that no portion of the public lands in a national
forest would be affected -by the approval of such maps, they will be
returned to the applicant with: notice of that fact. If unpatented
lands are affected by the proposed right of way, the register will so
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certify. on the, map and duplicate,. over, his: signature, and. will
promptly ttransmit the same to the General. Land Office, with rep-ort
that the required notations have been made..

Upon the approval,,of a map of location by.the Secretary of the
TJnterior, the duplicate copy will be sent to the local officers, who will
mark upon: the township plats the lines of the right, of way as laid
down on the map. They will also. note the approval .in ink on, the.
tract books, opposite each. legal subdivision affected, with a reference
to ,the act mentioned on the map.

-54'1a Rfigh of q ad,. t7xrou4 umaurveyed land.-Maps showing reser-
voirsi canals, water plants, etc.,..wholly upon. unsurveyed, lands,- will
be received and acted upon in the: manner hereinbefore prescribed.
for surveyed lands.

Toos. C. HAVELL -
Acting. Comiissioer.

Approved:, -
JOHaNH. EDWARDS,:

A. :- :i~ ant.Secretary.

FORMS FORl" -DUE PROOFS " AND VFRIFICATION OF MAPS OF RIGHT OF WAY
,FOR CANALS, DITC1ES1 ANQ, lIESEI VQES .

I,; S 2 0 i, secretary (or president) of the . - Company, do
hereby certify that the organization of said co mpcny has ,beenqcompleted.; that.
the company is fully authorized to proceed with construction, according to,
the eiisting laws of the State 6or Territory) of , and that' the copy
of.. the articles of association-(or incorporation)i of thetcompany filed in the
Department, of the jInterior is.:a true iad correct copy of the same.

In witness whereof I have hereunto, setmy 'name and the corporate. seal of
the company this day of -, in the year,19-.

'[Sealof company.]
of the Company.

FORM 2

I, 0 :, do certify that I am the president'of the
Company, and that the following is a true: list of ~the officers of the said com-
pany,:with the full name and official designation of each, to wit: (Here insert
the full name and official designation of each officer.)

In witness whereof I have hereunto set my name and the corporate seal of
the company this day of ,in the year 19-.

[Seal of company.]
--Presdent of the Vompany.

13 See instructions of May 24, 1916 (45 L. D. 91), promulgated as Circular No. 479,
June 10, 1916, unpublished.-Ed.
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STATE OF :, FoRM 

Counnty of :, 8:
being duly sworn, says he is Athe chief engineer of (or the

person employed to make the survey by) the ' Company; that
the survey of said company's :(canals, ditches, and reservoirs), 0described -as
follbws:. (Here describe each :canal, ditch, lateral, and reservoir for which
right of way is asked, -as required by section 21, being a total length of canals,
ditches, and laterals of :miles, and a total area of reservoirs of
acres), was made by him* (or. under his direction) ias chief engineer of the
company (or as; surveyor employed by the company) and under its authority,
commenced on the -- day of 19:-, and ending on the day.
of 19-, [and that the survey of the said (canal, ditches, laterals, and
reservoirs) accurately represents (a proper grade line for the flow' of water,
and accurately represents a level line, which is the proposed water line .of
the said reservoir)] 3' and that such survey is accurately represented upon this
map and by the-accompanying field notes. [And no lake or lake bed, stream
or stream bed, is used for theS said (canals, ditches, laterals, and: reservoirs)
except as shown on this map.]

Sworn and subscribed to before me this' - day of , 19-.
[SEAL.]

Notary Pub7Wo.

: I, t : a , do hereby certify that I am- president of the -
Company; that : .: ;: . , who subscribed the accompanying affidavit, is the
chief engineer of ;(or was employed to make the survey. by) the said company;
that the survey, of the said (canals, ditches, laterals,: and reservoirs), as accu-
rately represented on this map and. by the accompanying field notes,. was made
under authority of the company; that the company .is duly authorized by its
articles of incorporation to construct the said (canals, ditches, laterals,, and
reservoirs) upon the location shown upon this map; that the said (canals,
ditches, laterals, and reservoirs), as represented on this map -and by said field
notes, was adopted by the company, by resolution of its board of directors,, on'
the - day of - , 19-, as the definite location of the said. (canals,
ditches, laterals, and reservoirs) described as follows-(describe as. in _Form
3) -[and that no lake or lake bed, stream or stream bed, is. used for the said
(canals, ditches, laterals, and reservoirs):. except as shown on this map]"4 ; and
that the map has been prepared to be filed for the approval of the Secretary of
the Interior, in order that the company may obtain the benefits of l (sections 18
to 21, inclusive, of the act of .Congress.approved March 8, 1891, entitled "An act
to repeal timber culture laws, and for other purposes," and section 2 .of the act
approved May 11, 1898); and I further certify that the right of way herein
described is desired for the main purpose of irrigation."

Attest: _:. ::
'President of t7be Comnpan4y.

[Seal of the company.]
Secretary.

T The clause in brackets to be omitted in applications for telephone and telegraph- lines.
Is Here insert the description of the act of Congress under which the application is made

when filed under some other act than those of 1891 and 1898.-
led Or,:where filed under other acts than those of 1891 and 1898, state the purposes for

which right of way is applied for. : - .

18607-°2-voL. 53 20
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FOIM 5
STA~tE OF V 

being duly sworn, says that he is the chief engineer of (or
was employed to construct) the (canals;. ditches, laterals, and reservoirs)
of *the Company; that said.;(canals, ditches, laterals, and reservoirs)
have been constructed under his supervision,: as follows: (Describe as re-
quired- in section 21) a total' length of. constructed (canals, ditches, :and lat-
erals) of- miles, andi a total area of constructed reservoirs .of
acres; that construction was, commenced on the . day- of: . l_, 19-,
and. completed on the ' day of: , 19-; that the constructed (canals,
ditches, laterals,. and reservoirs): as aforesaid, conform7 to the map and field,
notes-which received.the approval of the Secretary of the Interior on the:--
day of , 19-.

*Sworn and subscribed to before me this,- day of , 19-.
[SEAL.]

Notarv P'ub7o.

FORM 6

I,' ' -; -i; , do certify that I- am the president of the company;
that the (canals, ditches, laterals, and reservoirs) described as follows (de-
scribe as in Porm 5) were actually constructed as set forth in the accom-
panying affidavit of - chief engineer '(or the person employed by
the company in the premises), and'on the exactlocation represented' on the map
and by the: field 'notes approved by the Secretary of the Interior, on the
dayof - ', 19-; and that the company has in all things compliediwith the
requirements of the act of- ongress't (March 3, 189I; granting right of way
for canals, ditches,: and 'reservoirs through 'the- public ands of th;e United
States).

President of tMe - Comnpany.
[Seal of company.]
-Attest:- -' -- -- - -

SeoretaV.:

Foaax 7

[Under act February 15, 1901]-
STATE OF

County of , ss:
being duly sworn, says he is the chief engineer of (or the per-'

son employed-by) the company, under whose supervision the survey was
made 'of the grounds selected by the company for structures for electrical
purposes under the'act of Congress approved February 15, 1901, said grounds
(here describe as required by sections 41 and 50) ; that the accompanying
drawing correctly represents the locations of the said structures; and that in
his belief the structures represented are actually and to their, entire extent

17 Here insert the description of the act of Congress under which the application is made
when filed under some other act than that of 1891. : I I z I-

tVoL.
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required for the necessary uses contemplated by the said act of February 15,
1901 (31 Stat. 790).

-3 hief Engineer.
Subscribed and sworn to before me this' day of , 19-.
[SEAL.]

Yotary Publio.

Foa 8

[Under'act'of Pebruary 15, 1901]

fI, = , do hereby certify that I ,am the president of the - .
company; that the survey of the structures represented on the accompanying
drawing wvasB made under! authority and by direction of the' company, and under
the supervision of , its chief engineer (or the person employed in the'
premises), whose affidavit precedes this certificate; that the Isurvey as repre-
sented on the accompanying drawing actually represents the structures re-
quired (here describe as required by sections 41 and .50); for electrical purposes,
under the act of aongress: approved February 15, 1901;? and that the company,
by resolution offitsiboard of directors, passed on. the-. '.` day of , 19-,
directed the proper officers to. present the, said drawing for the-approval of the
Secretary of the Interior in-order that the-company may obtain the-use of the
grounds required for said structures, under the provisions of said act approved
February 15, 1901 (31 Stat._790);.

President of the- Company,.
[Seal of the company.] , --

Attest:

B ecretary.

Reservoir declaratory statement

[Under act of January-13, 1897 (29 Stat.,484)1]

REs. D. S. LAND OFFicE AT 
: .Q -, 19.t

I - of , do herel, 'certify that I am president of the
company, and on behalf of said comipan, and inder its 'authority, do hereby
apply for the reservation of land in- County, State of , for the
construction and use of a reservoir for furnishing water for live stock under
the provisions -of the act of January 13, 1897 (29 Stat. 484). The location 'of
said reservoir and of the land necessary for its use, is as follows: - of
section in township - , of range' '0 M., containing acres.,

I hereby certify that to the best of my knowledge and belief the said Iland is
not occupied or otherwise claimed, is not mineral or otherwise reserved, and that
the said reservoir is to be used in connection with the business of the applicant of
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The land owned or claimed -by the applicant within the vicinity of the said
reservoir (within 3 miles) is as follows: .

I further certify that no part of the land to be reserved under this applica-

tion is or will, be fenced; that the same shall be kept open to the free use
of any person desiring to water animals of-any kind; that the land will not
be used for any purpose except the watering of stock, and that the land is not,
by reason, of its proximity to other lands reserved for reservoirs, excluded
from reservation by. the regulations and. rulings of the Land Department.

The water of said reservoir will cover an area of acres in of
section in township - , of range of said lands; the capacity
of the reservoir will be. gallons,. and the dam will be feet high.
The source of the water for said reservoir is

and there are no streams or springs within 2 miles of the.land to be reserved
except as follows: --

The applicant has filed no other declaratory statements under this act except

as follows:

No. , - land office, area to be reserved acres.
No.:- , - land office, area to be reserved acres.
No. -, - land office, area to be reserved acres.
No. -, - -land office, area to be reserved acres.
No. -, land office, area to be reserved acres. 1

No. -, land office, area to be reserved acres.
No. , - land office, area to be reserved acres.
No. -l, l and, office, area to be reserved acres.
No. , land office, 'area to be reserved acres.
No. -, - land office, area to be reserved ' ares.'
Total, acres, of which Nos. - are located in said county.:

And I further certify that it is the boha fide purpose and intention of this
applicant to construct and complete said reservoir and maintain the same in
accordance with the provisions of said act of Congress and such regulations
as are or may be prescribed thereunder.

[SEAL OF CoMPANY.)
Attest:

Secretar.:
STATE OF

.county of . , ,ss:
being duly sworn, deposes and says that the statements herein

made are true.to the best .of his knowledge and belief.

Sworn to and subscribed before me this day of , in the year 19-.

:[SEAL*] 0 

Notary Publlic.
NoTE.-When the applicant is a corporation the form should be executed by

its president, under its seal, and attested by its secretary. When the applicant
is not a corporation or an association of individuals, strike out the. words in
italics. ' 'LAND OFEOF Ar

: : . D .- - S : a: iND . L AT

I, , register of the land office, do hereby certify that the fore,
going application is for the reservation of lands subject thereto under the pro-

[ Vol.
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visions of the act of January 13, 1891; that there is no prior valid adverse
right to the same; and that the land is not, by reason of its proximity to other
lands reserved for reservoirs, excluded from reservation by the regulations and
rulings of the Land Department. :

Fees, . paid.;

:Register.

Now.-The description of the business of the Applicant should include " a full
and minutelstatement of the extent to which he is engaged in breeding, grazing,
driving, or transporting livestock, giving the number and kinds of such stock,
the place where they are being bred or grazed, and whether within n :inclosure
or upon uninclosed lands,' and also from where and to where they are being
driven or transported." Circular June 23, 1899 (28 L. D. 552).

Fonm 10
STATE OF -,

County of , se:

being duly sworn,- says that he is the person who was em-
ployed to make the survey of a reservoir covering an area of acres,, the
initial point of the survey being - (here describe as required by section
21); said reservoir having been constructed upon the - quarter of the
quarter of section , township , range , principal
meridian, as proposed by reservoir declaratory statement No. , which was
filed in the local land office at ; under the provisions of the act of Janu-
ary 13, 1897 (29 Stat. 484) ; that the said survey was made on the day
of . 19-; that the dam and all necessary works have been constructed in
a substantial manner; that the reservoir has a capacity of . gallons,. and
at the time of said survey contained gallons of wate r.

Sworn and subscribed to before me this day of .: 19-.
[sRATJ

Notary Pu'bliw.

I, : : , do hereby certify that I am the president of the
company which filed (or that I am the person who filed) reservoir declaratory
statement No. X in the local land offlce at ';that the reservoir pro-
posed has been constructed upon the quarter of the - quarter of
section ,township ,range , principal meridian, cover-
ing an area of acres, the initial point of the survey being (de-
scribed as in: Form 10); that the dam and all necessary works have been con-
structed in a substantial manner in good faith in order that the reservoir may
be used and maintained for the purposes, and in the manner prescribed by the
said act of January 13,.1897 (29 Stat. 484), the provisions of which have been
and will be complied with in all respects.-

[Seal of company.] . - X : 

President of CoSnpam.
Attest:

Secretary..
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Foam 12
SSTATE OF f Es:

.Combnty of s,&S: 0h 

,being duly sworn, deposes and says that he is the president of
the company which filed (or that he is the person who filed) reservoir
declaratory statement No. , in the local land office at ; that the
reservoir constructed in pursuance thereof, as heretofore certified, has been kept
in repair; that water has been kept therein to the extent of not less than
gallons during the entire calendar year of 19-; that neither the reservoir nor
any part of: the land reserved for use in connection therewith is or has been
fenced during said years, and that the said company has in all things complied
with the provisions of the act of January. 13, 1897 (29 Stat. 484).

President of CGompany.
Sworn and subscribed to before me this - day of -- , 19-.
[sn2n.]

Notary Publc.

RIGETS OF WAY FOR PIPE LINES FOR TRANSPORTATION OF OIL
AND GAS

INSTRUCTIONS

DEPARTMENT OF THE INTERIOR,

Washinigton, D. C., Febr yX1, ;191. 

THE COMMISSIONER OF -THIE GENERAL LAND OFFICE:

It is provided in section 28 of the mineral leasing law, approved
February 25, 1920 (41 Stat. 437), in part as follows:

That rights of way through the public lands, including the forest reserves, of
the United States are hereby granted for pipe line purposes for the transpor-
tation of oil or natural gas * * * under such regulations as to survey,
location, application, and use as may be prescribed by the Secretary of the
Interior and upon the express condition that such pipe lines shall be con-
structed, operated, and maintained as common carriers. * * *

The following regulation is hereby established and promulgated
under said law as to any right of way applications hereafter con-
sidered:

In approving such rights of way granted, it shall be specifically
stated that such pipe lines shall be constructed, operated, and main-
tained as common carriers, and in addition that the use of any such
pipe line for the transportation of oil,.or gas shall be limited to oil
or gas produced in conformity with State and/or: Federal laws,
including laws prohibiting waste. -

RAY LYMAN WILBuR, Secretary.



53] - DECISIONS OF! THE DEPARTMENT: OF THE INTERIOR

HENRY G. HAMM

Instructions, February 24, 19S1

ENLARGED HOMESTEAD-OIL AND GAS LANDS-PROSPECTING PERMIT-RESERVA-

TION-WAIVER OF- COMPENSATION.

A mineral reservation and a waiver of the right to compensation which an
- applicant to make entry under the enlarged homestead act was required

to consent to because of conflict with an oil and gas prospecting permit will
be rescinded where the permit is canceled and the land classified as nonoil
and nongas prior to the allowance of the homestead application.

Assistant Secretary Edwards to the 7Commissioner of the General
* Land OfXceD:

You have informally requested instructions on the application
(Santa Fe 061110) of Henry G. Hamm to make entry underthe en-
larged homestead act for W1/2 Sec. 15 ,T. 4 N., R. 1 ., N. M.IM.,
Xew Mexico.

The.application was filed February 27, 1930, and was in conflict
as. to El/2 A/2 and W1 2 NW'/4 Sec. .i5 with outstanding permits to
prospect for oil and gas.

The prospecting permits have been canceled,, and under date of
December .19, 1930,:the Director of the'Geological Survey advised
you that available evidence indicates that the tract applied for by
Hamm has no prospective value for oil or gas and is properly sub-
ject to classification as nonoil and nohgas land at the present-time.
* Because of the conflict with the prospecting permits, Hamm was:
required to consent to the amendment of his application to make it,
as to El,' 2 :W½2 and Wi'/2 NWV'¼, subject to the provisions and reser-
vations of the. act 'ofJuly 17, 1914 (88 Stat. 09), as-to oil: and gas,
and to file a waiver of right to. claim compensation from the pert
mnittees.

Hamm's application being now ready for allowance, you request
instructions as-to whether the applicant's consent to reserve the
oil and gas to the United States should be canceled.

Inasmuch as the permits have been canceled and .the land has
been classified-as nonoil and nongas, the notation on the face of the
application, reading as follows:

Oil and gas reserved to U1. S. Act 7-17-14. Right to compensation waived
(Sec. 29, Act Feb. 25, 1920).

should be canceled, and the register advised that the consent to the
reservation of the oil and gas and the waiver of right to: claim
compensation has been rejected.

0311
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ARLINGTON C. HARVEY

Decided March 5, 19S1,

MININGI CLAim-AMENDMnNTl-EvJDENCY.

An allegation that the object of an amended certificate of a mining location
was merely to correct defects in the original certificate is not determinative
of its character but whether the certificate is a mere amendment. or one
taking in new, or abandoned ground is a question, depending upon the
facts as .they existed at the time It was made..

MINING CLAIM-OOWNFES-'-PArENT PROOEINGS-APPLIATION.:
A coowner who is not made a party to an. application for a patent to a mining

claim is not required to adverse or protest the application and the fact
that he does not. object is not sufficient warrant for ignoring the existence
of his outstanding title.

EDWARDS, A8itant Secretary:
On 'April 1, 1927, Arlington C. 1Harvey made application,. Glen-

wood Springs 030712, now Denver 038546, for patent to certain oil
shale locations in Garfield County, Colorado,, among which were
Junior Nos. 1 to 3, inclusive, 'Virginia Nos. 1 to 7, inclusive. The
abstract of title shows that these locations were made on various
dates in July, 1917, by M. B. Coryell, P. C. Coryell, jr., lAlberta
Townsend., Theresa Schuessler, M. B. Walker, Walter Walker, H. R.
Townsend and W. H. Clark; that by several deeds executed in Sep-
tember, October, and December, 1917, P. C. Coryell, jr., acquired all
the'right, title and interests of the other locators in the locations
above specified, that thereafter on April 16, 1918, amended certifi-
cates of location were led in the, names of the above-named original
locators for all the locations abbve.named; that by deed dated Feb-.
ruary 5, 1919, ther.6 was conveyed to P. C. Coryell, jr., by theremain-
ing locators except Clark all their interest in the claims mentioned.
The applicant deraigns title from. P. C. Coryelljr. No deed appears
in the Xabstract conveying the interests of Clark jexecuted subsequent
to the amendment-of the locatio nsin which he was joined. By letter
of December 8, 1.930, the Commissioner of the General Land Offlce
held Clark's interest in the claims outstanding and that thereby a
cloud rested on applicant's title and unless the cloud was removed
to his satisfaction, Clark's interest would be recognized in the final
adjudication' of the entry. From' this action applicant appeals.

It is alleged in support of the appeal that the amended certificates
were filed simply to give a clearer and more accurate description as a
matter of- -record to the lands included in the original locations,
that they (the amended certificates) did not change the lands within
the stakes on the ground; that the record shows that at that time
P. C. Coryell, jr., was in fact sole owner of the claims and through
ignorance made the mistake of using all the original locators' names

[ vole
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in the amended certificates when he could have used but his own
name; that Clark throughout the years has stood by and permitted
the expenditure of thousands of dollars on the claims without objec-
tion or protest. It is -therefore contended that the amended certifi-
cates should not affect the title; that no new right was created thereby
in anyone, and thereafter there was no title in Clark that he: could
convey, nor is there such interest in him now; that if, iin fact, Clark
has a vested interest, he could enforce a trust against applicant as
patentee.

It is a settled' rule that full ownership must be shown in the
applicant for patent. Repeater and Other Lode Claims. (35 L. D.
54); Badger Gold. Mining and MizlingB Co. v. Stockton Gold, and
Copper Mgnsng dCo. (139 Fed. 838, 841). The abstract of title does
not disclose whether the objects -of-the amendment were recited in
the amended certificates. But if such objects were alleged in the
certificate to be but corrections of defects and imperfections in the
original 'certificates such recitals are not determinative of its. char-
acter.- Whether ia' given certificate~ 'is ' a mere' amendment oor one
taking in new or abandoned ground is a question depending upon the
facts as they exist at the time it -is made. Cheesman v. Shreeve
:(40 Fed. 787, 789); Slothower v.- Hunter (88 Pac. 36,38); Bergist
v. West T7 irginia-Wyoming Copper Co. (106 Pac. 673, 678) It is
not therefore patent from the -record of title that the amendment was
one made by P. C. Coryell, jr., intended merely to cure obvious
defects and imperfections in the original certificate notwithstanding
appellant's allegations to the contrary. Incompatible with such
allegations are the facts that subsequent to the amendments, P. C.
Coryell obtained deeds from each of the parties named in the
amended certificates, except Clark, and, moreover, appellant filed an
affidavit executed by said Coryell July 24, 1930, wherein he states-in
substance that the negotiations with his colocators to purchase their
respective interests was in the year 1919; that each, including Clark,
was paid $500 for his respective, interest; that a separate deed was
executed and delivered by Clark for his respective interest to affiant's
agents, but through some mischance it was not recorded and could
not then be found. Such averments are inconsistent with the aver-
ments now made that the use of the original colocators named in the
amendments was a mistake and they were without interest in the
locations.

Nor is the fact S that Clark has. not objected to or protested the
application sufficient warrant for ignoring the existence of his out-
standing title. It is well settled that coowners are not required to
adverse the application because -not -made parties to the proceedings.
Paragraph 53,. Mining" Regulations§ (49 'IL. D. T2); Section 728,
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Lindley on Mines (2d Ed.), and cases there cited. Nor is there
shown such an emphatic and well-recognized repudiation of Clark's
title brought to his notice as would suggest that. he claims no interest
in the locations by failing to protest. Ordinarily a coowner, although
he may, is not required to adverse o-r protest, but' if wrongfully ex-
cluded from the patent application- he rhay h'ave: a trust declared at
any* tinie in his favor -after the issuance of patent. ' Lindley .on
Mines, Section 646. The existence of- this remedyjin an excluded
coowner, however, affords no basis for granting a patent where
apparently an interest in the claim is outstanding ini some oner not a
party to the application.' No error is seen in the Commissioner's
decision.' Itt will, therefore, be and is hereby.''-' --

Affirmd.

ARLINGTON C. HARVEY

- Motion 'for rehearing of ;departmental decision of March' 5, 1931
(53 I. D. 312), denied by As'sistant'Secretary' Edwards,f April 18,
1931. i. 0 : SE. . ij 

MIEASURE OF DAMAGES' IN COAL TRESPASS CASES-CIRCULAR
NO. 953, AMENDED

INSTRUCTIONS'

[Circular No. 1239]

DEpiwTMENT OF THE INTERIOR, - -

GEiNERAL ;LAND O#FIOE,
-Washngton, D. 0., March 6, 1921.!

CHIEFS Or Fn[L DIvIsIONS:
Since the issuance of Circular No.: 953', of July 19, 1924, develop-

ments- have arisen which make it necessary to -amend the' regulations
contained therein, in 'order to adequately: protect'the Government's
i-n'terests. You will, therefore; hereafter observe the following in-
structions and apply the measures of damage prescribed below in
coal trespass cases:

The mining of coal, either under a pending application for-license,
lease or permit, or without such pending application, is in trespass.
However, where a permittee applies for a lease the mining of coal by
him prior to the issuance of the lease does not constitute a trespass
nor does the mining of coal by 'the surface owner for his own domestic
use constitute a trespass.'

1 Circular No. 9538 (unpublished) was based'upon departmental instructions of May 23,
1924 (50 L. D. 501), and was supplemented by Circular No. 11ts (52 L. D. 216.)-Ed.

[Vol..
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Settlement for all coal mined' in trespass will be required in accord-
ance With the 'following, measures of damage:

1. Innooent treCspas.The Ivalue of' coal in place, before sever-.
ance. United States v. Homestake ng. Comwpany .(11 Fed.:
481)0.,,In no event should: less than twenty-five, cents perjton be
demanded in settlement of a trespass.

2. Wiliful trespass.-Full value of property at time of conversion,
without deduction for the labor' bestowed or 'expense'ilicuired in
removing and preparing it for market. United States'v.- Ute Coal
and Coke, Company (158 Fed. 20). ' -

Where coal is being mined in trespass without a pending, applica-
tion,,steps should be taken to put immediate stop to such miningand
to, collect damages for the coal..
-Where coal is being mined in trespass but under a rpending applica-.

tion for license,' lease or permit, the trespasser should be advised that
he is mining in trespass and at his own risk.

Tf Ifowever, it is found that the mining operations. are being con-
ducted in violation of theg coal mining regulations, of the department
or the applicant fails to submit payment for the coal: in accordance
with the proper measure of damage,' the chief of' field divisi~on haV-
ing jurisdiction in thematter i will take' such action asmay be neces-
sary to put a stop to such mining operations.

-C. C. Mooas, (0mmissioner_
I concur:

| . S - f ; -W. CFjfnh. MN NHLL:, . . .
A -tng Drector, G0eological Suwey. :

.Approved:
JOHN H. EDWARDS, .

A-ssistant- ecretary.

VOTING STATUS OF GOVERNMENT, EMPLOYEES WITHIN MOUNT
RAINIER NATIONAL PARK :

-Opinion, March 13, 1-31

NATIONAL PAMKS-MUNT: RAINIER NATIONAL PARK-JURISDIMTION.
An act of the legislature of the; State of Washington ceding exclusive juris-

diction to the United States, over the Mount Rainier National Park reserv-
ing, however, Ato the State certain rights had the effect of ceding the
political jurisdiction of the State only to the limited extent stated in the act.

NATIONAL PARKS-MOUNT RAINIER NATIONAL PARK-VOTING STATus. OF FEDERAL
EMPLOYEES.

The fact that the State of Washington, in ceding jurisdiction to the United
'States over the Mount Rainier National 'Park, reserved the right to serve
criminal and civil process' thereon aind to tax the persons and property of
park residents did not have the effect of extending the election laws iof
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the State to include persons residing within the park, but a prior qualified
voter in the State did not lose his right to vote at the place of his legal
residence by reason of his entering the service of the -United States on
the reservation.

VOTING QUAnrFICATIO s-STATE LAws.
The privilege-of voting and the qualifications of voters are primarily deter-

mined by State laws, and however unwise or 'unjust they may seem, those
laws are controlling.if not in conflict with the limited provisions of the
Federal Constitution on that subject.,

PINXNE, Solicitor: 
The Superintendent of Mount Rainier National Park requested in-

formation as to the voting status of Government employees and other

citizens residing in the park and the question has been referred to

me for consideration and a legal opinion on the subject. In order

that the basis for discussion may be fully in view, the statement of
the case by the superintendent is set forth herein. Hee states- :

We understand, of course; that in ceding jurisdiction over Mount Rainier
National Park the 'State of Washington reserved the right to serve criminal or
ivil process within the. limits of the park in :suits or prosecutions for rights

acquired,. obligations incurred, or crimes committed. in the' State but outside of
the park, and the right of the State. to tax persons and corporations, their
franchises and property. on the lands 'included in the park. It would seem
that if the State and county may tax the property of park residents that such
taxed residents should have, the- right to vote.

At ea6h election local election .bofficials make a different ruling. At some
elections residents of the park have been permitted to vote for* all national,
State, county, and local officials, at other elections we have been denied the
right to vote for localschooi officials and matters. At the general election in
1928 one of the inspectors declared that park residents. could vote only for
national and state officials and he proceeded to scratch the names of district
and county officials from the ballots, which he passed- out to some of our park
residents. . However, our park people refused to accept scratched ballots and
insisted on using unmarked ballots which were accepted and counted.

Until a few years'ago no question was raised concerning the voting status
of park residents and our employees voted in all elections and even heldoffice
as school directors in 'the district outside the' park. In 1924 at the school
election a park resident defeated a candidate residing outside the park for
school director. The defeated candidate took up the question of the right of
park residents to vote in ;school election and the Attorney General of the
State ruled that the residents of the park do not have the right to vote in
local school district elections. The matter of school taxes was then taken up
by park-residents and the Attorney General ruled that we can not be taxed for
local road and school improvements. Since then such taxes have not been ipaid
by park residents although the county treasurer regularly includes such taxes
with the: State and county taxes.

At the nelection -in November, 1930, all residents, numbering 32 individuals,
of the park were refused the right to vote for the national congressional can-
didates and all State and county officials. I was personally denied the vote
and on protesting I was shown :a letter from the Pierce County Superintendent
of Elections in which it was stated .that no residents of I the Rainier National
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Park may'vote at the November, 1,930, elections.. The letter further stated that
this ruling was based on an .interpretation of .the, laws by the Pierce .county
Prosecutingj:Attorney. Following this denial of the right to vote I took up
the 'matter withithe Attorney General of Washington who replied that under
the laws of 'the State he was prohibited' from rendering an opinion to other than
State, county,-:a'nd municipal officials, but ie suggested'that I take np the:mat-
ter with the Prosecuting Attorney of Pier6e ICouty§, whose duty it isto render
opinions on such matters .1, wrote the Pierce. County. Prosecutor but he did
not answer my letter, presumably because he had already given an opinion
in the case to-.the Supervisor of tlections.

:Up until a' few years ago the number of permanent residents of' thepark was
-so small that. local and State officials were not concerned in whether or not
such residents of the park exercised' their rights as citizens.. But since the
number has grown to above, thirty their votes are considered of itaportance.

it is my opinion that under. our constitutional rights we cannot be legally
denied a vote in State and.county elections if the State and county tax us.

The subject is naturally divided into two_ parts: .(1) The. political
status of the area embraced in the park., ,(2) Tbhe. effect of the elec-
tion laws of the. State of washington in relation to that area.

':B~y leg~slative. act of 'March 16, 1901. (section 7122, Pierce's Code,
1929), the State ceded jurisdiction'in 'the, following.l anguage:

Exclusive jurisdiction shall be, and the isame 'is hereby 'ceded to the 1United
States.over and within all th territory that is now or may hereafter'be included
in that tract of land in the State of Washington, set aside for the purposes .of
a National Park,' and known as the Rainier National Park; saving, however,
to the said State, the' right' to serve civil or '5imfnal process Within the limits
of the'aforesaid park, in -suits; or'tprosecutions for or on 'account of rights
acquired, obligations incurred or' crimes committed in said States, but outside
of said park; and saving further. to the said State the right, to taax persons and
corporations, their franchises and property on. the lands included in said Spark,
'Pr6vided,'however, This jurisdiction. shall not vest until the United States
through the proper officer, notifies the Governor of this 'State that they assume
police or military jurisdiction over 'said park.-

By 'Congre~ssional Act of June 30, '1916 (39 'Stat. 243; section 95,
title 16, U. 'S. 'Code), 'it was declared that the United States' as-
sunied' " sole and exclusive ' jurisdiction' bver the territorry embraced
within the Mount Rainier National' Park, saving, however, 'to' the
State of Washinagton the'powers- reserved by it in' its act of- cession.

The manner in which the Government of the United States ac-
quired so-called exclusive jurisdiction over this 'area 'and the extent
of that jurisdiction, are believed to be essentially similar to the con-
Editions considered by the court in the ease of Fort Leavenworth Raibl-
road Company v. foioe ,(114 U. S. 525). In: that case the court re-
ferred to section 8, Article I of the United States Constitution which
provides that Congress shall have power -to exercise exclusive legis-
lation in all cases -whatsoever over all places purchased by the con-
sent of the legislature of: the State. in which the same shall be, :for
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the erection of forts, magazines, arsenals,. dock yards, and other need-
ful buildings. It was said that Fort Leavenworth Military Reser va-
tion did not have a status under that provision of; the -Constitution
because the land was not purchased by consent of the State but had
been reserved out of lands owned by the, United States before the
State of Kansas was admittediinto the Union; that when the State
was admitted its general political jurisdiction extended over the lands
embraced in the reservation subject.to exercise, however, only in sub-
ordination to, the instrumentalities of the general government; that
the lateriact of the legislature of the State ceding exclusive jurisdic-
tion to the; United States reserving, however, to the State theiright.
to serve civil and criminal process therein and to tax corporate prop-
erty therein, had'the' effect of ceding the political jurisdiction of .the
State only to the limited extent stated in that act.

''The court gave' extended consideration to the question whether
theelegislature of a State has power to cede her juhisdiction and legis-
lative power over any portion of her territory, and while it was held
that the State, 'whether represented by 'her legislature or by a con-
ventioni- specially! called for that purpose, was incompetent to cede
her political jurisdiction toa a, foreign country, without :the concur-
-rence of the general government, yet no objection was seen to cession
of'such jurisdiction to the United States in pi'omotion' of the instru-
'mentalities of the general Government. It was held that the reserved
right of the State to tax corporate.,propierty within the, reservation
fwas not incompatible with: the use of -the reservation by theI United
'States and the tax was recognized- as legal.
''In 'the case of Arl'ington Hotelt C6mpany v. Fact (278 U. 5. 439).
Chief Justice Taft referred to that case as the leadingcase on the
subject,' and in regard to the. contention madedin the Leavowortk.
ewe that the. State, of ,Kansas could not legally retain the power, of
'taxation of corporate 'property on the reservation in its act. of' ces-
sion, he summarized the ruling of the court in that case on the: point
of divided jurisdiction as follows (p. 451)

In answering this claim the Court pointed out that the United States without
the consent of a State might purchase or condemn for its own use State -land
for a national purpose, 'and that without any consent or cession by the State,
such jurisdiction would attach as was needed to enable the United. States to
use it for the purpose for which it had been purchased. The Court held' that
in such a case when the purpose ceased, the 'jurisdiction of the federal govern-
ment ceased. But the Court'further held that when a formal cession was made
by the State to the United States, after the original purchase of the ownership
of: the land had been made, the State and the Government of the United States
could frame the cession and acceptance of governmental jurisdiction, so as
to divide the jurisdiction between the two as the two parties might determine,
provided only they saved enough jurisdiction for the United States to enable
it to carry out the purpose of the acquisition of jurisdiction. The Court there-
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fore held that a saving clause in the, language of the cession requiring that the
railroad should pay taxes was not invalid but was in accord with the power of
both parties and might be enforced. This decided the point in the case.

In the recent case of United States v. Unzeuta (281 U. S. 138,
142), the rules were succinctly stated by Chief Justice Hughes in

* the following language:

<When the United States acquires title to lands which are purchased by the
consent of the legislature of the State within which they are situated " for the
erection of forts, magazines, arsenals, dockyards and other needful build-
ings," (Const. Art. 1, sec. 8) the Federal jurisdiction is exclusive of all State
authority. With reference to land otherwise acquired, this NOurt said in Fort
Leav'enworth Railroad Company v. Lowe, 114 IU. S. 525, 539, 541; that a-dif-
ferent rule applies, that. is, that the land and' the buildings erected thereon
for the uses of the national government will be free from any. such interference
and jurisdiction of the State as would impair their effective use for the pur-
poses for which the property was acquired. When, in 'such cases, a State
cedes jurisdiction -to the United States, the 'State may impose conditions
which are not inconsistent with the carrying out of the purpose of the acquisi-
tion.. Fort ILeavenworth Railroad Company v. Lowe, supra; Chicago, Rock
Island & Pacific Railway Company v. 'McGlinn, 114 U. S. 542; Benson v. United
States, 146 U. S. 325, 330; Palmeriv. Barrett, 162 U. S. 399, 403; Arlington
Hotel Company v. Pant, 278 U. S. 439, 45i. The terms of the 'cession, to the
extent that they may lawfully be'prescribed, determine the extent of the
Federal jurisdiction.'

See also ps Tradig Company v. Cook (281 U. S. 647) .
In considAring6the-extent of the respective jurisdictions of the

State and of the'United' States over the Modnt Rainier National
Park, no reason 'is seen to question or depart from the limits thereof
as defined in'the' 'act 'of cession by the State 'and 'the' acceptance
thereof by the act of[ Congress. Thlerefore,' the' right of 'the
State to tax as therein provided must'be 'recognized.

It is clear that Congress' assumed 'full jurisdiction except 'as 'thus
specially' limited.; It is familiar doctrine in the practical 'operation
of our dual systemi of Government that the States' maiay' exercise
jurisdiction in 'respect to many matters 'of concern to persons 'within
their borders, even'though the isubject matter be'within-the jurisdic-
tion of the United States, until Congress shall by' appropriate legis-
lation enter the field. It was upon that principle ,that the Solicitor
for this department in an' :opinion [unpublished] dated November
26, 1927, held that there was 'no substantial legal objection to the
practice 'which 'obtains' in cooperating ' with State -authorities in-
respect tot holding inquests and issuing death certificates. where
deaths occur in national, parks. That, opinion finds support in the,
case of Allegheny Company v. Mclung (53 Pa. 483). But I fail
to find in the 'decided cases clear authority for any broad application
of that doctrine in respect to reservations over which the'United
States has jurisdiction.
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It is realized that where State jurisdiction is wholly'excluded there

will be' an unfortunate hiatus where vital matter~s will be entirely

devoid of applicable laws, because the Federal Government has not

set up complete machinery for administrative control or adjudication

of the-myriad mninutiae of local government.- It has provided gen-

erally that all of the laws applicable to places under the sole and

exclusive jurisdiction, of the, United States shall have force and

effect in said park, and others having similar status, -and that if any

offense be committed therein, which offense is not 'Prohibited or'the

punishment for which is not provided 'for by any law of the United

States, the offender-' shall be subject to. the same punishment as the

laws of the State at the time of the offense may' provide for a like

offense in the State. See act of June 30, 1916, supra, and Chapter

:11, Title 18, U. S. Code.
This covers the field for criminal cases but does not prove for the

adjudication of. property or. civil rights nor for regulatory control of

such matters as marriage and divorce, the recordation of legal docu-
ments,' vital statistics, etc.

' 'In respect to property rights, the law is left in static form under

the doctrine applied. in. .the case of Arlington Hotel,,ompcon v.

Fant, supva, a civil action, wherein it was held that the law of the

State of Arkansas as it existed at the dateV of the cession of jurisdic-
tion to the United States.overtheHot Springs Resevation wasthe
law, governing. the liability 'of hotelkeepers for the loss of the prop-

erty of their guests, and n6t the. later and more liberal law which- had
been enacted by. the State after, the. cession ,of the State's jurisdic-

tion.' It was held that such; former law of the State remained the

law of the place over which jurisdiction was ceded, it not having

been otherwise provided by Act of Congress..
0 There, have been a number of. decisions on the question of the, right

of inhabitants of such 'reservations to vote at elections held under

State Authority. An important opinion on this subject was rendered

by the judges of :the Supreme fCourt of Massachusetts in 1841 (1

Mete. 580), wherein it was held (syllabus)-

Persons who reside on lands purchased by or ceded to the United States for

navy yards, forts and arsenals, and where, there is no other reservation, of

jurisdiction to the State than that of a right to serve, civil and crininal process
on such lands,.are not entitled to the benefits of the common schools for their

Children in the towns in which the lands are situated-nor are they liable to be

assessed for their polls and estates to state, county, and town taxes, in such

towns-nor do they gain a settlement in such towns, for themselves or their

children, by residence for any length of time on. such lands-nor do they

acquire, by residing on such lands, 'any elective franchise as inhabitants of

such towns.
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To the same effect was the decision in -the case of Sinks v. Reese

(19 Ohio St. 306). That decision was favorably noticed by the Su-
preme Court of the United States in the Fort. Leavenworth case
above referred to wherein the court said-

In n'Sinlks Lv. Reese, 19 Ohio St. 306, the question came before the Supreme
Court of Ohlik, as to the effect of a proviso in the act of that State, ceding to
the United States its jurisdiction over lands within her limits for the pur-
poses of a National Asylum for Disabled Volunteer Soldiers, which was, that
nothing in the act should be construed to prevent the officers, employees and
inmates of the asylum, who were qualified voters of the State, from exercising
the right of suffrage at all township, county, and State elections in the town-
ship in which the National Asylum should be located. And it was held that,
upon the purchase of the territory by the United States, with the consent of
the Legislature of the State, the general government became invested with
exclusive jurisdictions over it and its appurtenances in all cases whatsoever;
and that the inmates of such asylum resident within the territory, being within
such exclusive jurisdiction, were not residents of the State so as to entitle
them to vote, within the i meaning of the Constitution, which conferred the
elective franchise upon Its residents alone.

It will be observed that the act of cession in that case undertook
to. save to inhabitants of the reservation the right to vote, but that
provision was held to be invalid because consent to the purchase had
been given in the manner'provided by the Constitution, and, there-
fore, the United' States acquired exclusive jurisdiction and the State
jurisdiction was completely ousted.

The same conditions obtained in respect to the Soldiers' Home at
Johnson City, Tennessee, and the question of the right of the in-
habitants of that home to vote in Tennessee was involved in the case
of State v. Willett (97 S. W. 299). The Sinks case was cited and
followed.

The followig statement is quoted from 20 Corpus Juris, p. 74:
Since land which has been ceded by the state to the United States for the

use of some department of the general government, without any reservation
of jurisdiction except the right to serve civil and criminal process thereon,
ceases to be a part of the state, such land cannot become a voting residence
in the state in which it is situated, until it is receded to the state by congress.
But the mere fact that a person is in the service of the United States on a
government reservation will not deprive him of his right to vote in the place
where he has a legal residence.

The right to vote can not be regarded as a: constitutional right in
a national sense except in a very limited degree as regards immunity
from State discrimination on account of sex, race, color, or previous
condition of servitude as provided in the 15th and 19th Amendments
to the Constitution, and in respect to the qualifications of electors, of
members of the House of Representatives of the United States, con-
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cerning whom it was provided in the original Constitution that. they
shall have the qualifications requisite for electors of the most nu-
merous branch of the State legislature.

The qualifications of voters are fixed by State laws,. and however
unwise or unjust they may seem, they are controlling if free from
conflict with the Federal Constitution as regards the very limited
provisions on the subject in that instrument.

Among the qualifications for voting required by Article 6 of the
Constitution of the State of Washingtoni it is necessary that per-
sons be citizens of the United States; that they shall have lived in
the State. one year, and in the county ninety days, and in the city,
town, ward or precinct thirty days immediately preceding the elec-
tion at which they offer to vote; that for the purpose of voting and
eligibility to office, no person shall be deemed to have gained a resi-
dence by reason of his presence or lost it by reason of his absence
while in the civil or military service of the State or of. the United
States. The State law also makes 'provision denabling absentees to
vote by mail when unavoidably .absent from home and more than
25 -miles from the precinct where: they are qualified to vote.

Under these provisions, if any of the Government employees in the
park were qualified voters of the ,State in precincts outside of that
area, they have not lost the right to vote in such precincts by reason
of absence in the Government service. But if they were not .prior

qualified voters in the State, they have not acquired the right to vote
merely by residing in the park. It is probable that none of the em-
pl~oyees of the Government have lost their voting privileges at their
former homes by reason of absence in the Government service. It
may also be that other persons merely sojourning: in the park or
temporarily engaged in business or private employment there, have
not lost their elective franchise at their former homes, but that would
depend in, great measure upon whether they intended to abandon
their former citizenship in other states as well as upon the provi-
sions of the election laws of the particular States where they for-
merly resided.

The important general rule to be kept in mind is that the voting
privilege is determined by State laws primarily and with very few
exceptions. Although this Nation gained its independence in the
American iRevolution by force of arms in- defense of the principle
that taxation without representation is tyranny, .yet that doctrine
was not preserved in the Federal Constitution. The payment of
taxes ismnot a paramount test of the right to vote. lNumerous in-
stances are found where States make the payment of a tax one of the
qualifications, but it is familiar to all that property where the State
has jurisdiction to impose a tax, may be taxed without *regard to its
representation at the polls.
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It may be observed that in the cession of jurisdiction over the
Rocky Mountain National Park in Colorado, the right to vote: was
expressly saved to the persons residing therein. See act of March
2, 1929 (45 Stat. 1536).

In the present case, the State of Washington and the United
States agreed upon terms of cession of' jurisdiction' whereby the
State reserved its taxing power but made no provision in respect td
voting privileges of the inhabitants of the park. The present atti-
tude of the State, appears to be withih its powers. Doubtless, the
compact could be amended by mutual agreement of the State and the
Federal Government in a manner similar .to that in respect to Rocky
Mountain National Park, but so long: as the cession stands in its
present form the inhabitants are subject to its terms.

Approved:
Jos. M. DixoN,

; First Assistant Secretary.

COMMENCEMENT OF PAYMENT OF SUPPLEMENTAL CONSTRUCTION
CHARGES BY STATE IRRIGATION DISTRICTS IN MONTANA

Opinion, March 17, 1931

RECLAMATION-CONSTRUCTcION CnARoES-TaANSFEP OF PAYMENT-STATUTES.

The act of April 23, 1930, which0 amebded section 43 of the act of May 25,
:1926, was not a relief act, but rather an act which authorized moneys paid
voluntarily by a debtor into the reclamation fund for construction- charges
on the unproductise portion of a farm unit declared to be in the suspended
class to be credited to the unpaid balance of the construction charge on the
productive area of the unit.

RECLAMATION-IRRIGAVION PROJECT-STATE IRRIGATION DiSTRITS-CONmSTRUC-
DION CHARGES-PAYMENT-CONTRACTS.

A contract entered into between the United States and a project irrigation
district, organized under the laws of the State of Montana, whereunder it
is agreed by the, district that it will collect and pay to the United States
the construction charges due the latter, does not intend that there shall be
a moratorium between the termination of the payment by any individual
landowner on the primary charge and the beginning of payment on the
secondary charge, where the completion of payments of the primary charge
on the various units occurs in different years.,

FINNEY, Soliaitor:
The Huntley Project Irrigation District, organized under the laws

of the State of Montana, is a quasi-municipal corporation including
within its limits all of the irrigable area of the Huntley Federal rec-
lamation project. Under a contract dated January 2, 1927, between
the United States and the :district, it is agreed- that. the district will
operate and' maintain the project irrigation system and will collect
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for the United States the construction charges due the latter in re-
payment of the -investment made by the United States pursuant to
the act of June 17, 1902 (32 Stat. 388).

On February 13, 1931, the Secretary of the Interior made an an-
nouncement of the amount and terms of payment of the supplemen-
tal construction charges due under the contract. This announcement
is provided for in the agreement between the parties. As written the
announcement provides that each landowner shall begin payment of
the supplemental construction charge in the year following the date
of the completion of the payment of the primary construction charge.

It is the claim of the district that payment of the primary con-
struction charge will not be completed until 1947 and that none
of the secondary construction charge is due and payable until 1948.
Therefore, the district has protested against the provisions of the
announcement of February 13,1931.

The Huntley project lies on the south side of the Yellowstone
River about 20 miles east of Billings, Montana, and comprises three
divisions of approximately 32,000 acres. The Pryor division con-
tains 28,000 acres, and the Eastern and the Fly Creek divisions
contain 4,000 acres. In what is said hereafter reference will be made
only to conditions existing in the Pryor division. The lands in
the Pryor division of the Huntley project were opened to entry
under. public notice in 1907 and each entryman was required to
make a water-right application for his land providing for payment
of the construction charges. of the project, fixed at $30 per acre, in
ten equal annual installments. Subsequently, by the act of August
13, 1914 (38 Stat. 686), known as' the extension act, the terms of
payment were extended 20 years. By the act of May 25, 1926 (44
Stat. 636), authority was given to the Secretary of the Interior to
extend the time of payments for a term not exceeding 40 years.
This was by reason of departmental decision determined to be a
period of 40. years from the time of the issuance of the public notice.
The contract with the irrigation district was negotiated during the
year 1926, and due to the fact that a considerable period had elapsed
from the time of opening the project and that entries had been
made during succeeding years, it was known to the men who drafted
the contract that the amount due from each tract of land was
different from that of other tracts. This necessitated a computa-
tion from the books in the hands of the United States of the amount
due from each landowner.

By the terms of the contract the water-right applications and the
books kept by the Government became the means for determining
the amount due from each tract of land and the contract therefore
provided that the Secretary should determine the amount due' and
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announce the date of payment. By section 5 of the contract there
is a designation of the classes of land in the district relative to their
being application land, nonapplication land, and nonconsenting ap-
plication land. It is only necessary to consider in this opinion the
condition relative to consenting application land.

Article 16 of the contract states that the Secretary will determine
and announce to the district for each tract of- consenting application
land in the Pryor division the unaccrued' primary construction charge
and that the total of such charges for all of the tracts will be referred
to as the primary construction charge. This is the charge 'that 'the
district agreed to pay in semiannual amounts. It represents the
total found by adding the amounts, due from each individual con-
senting application landowner.

Article; 17 of the contract provides that the Secretary will de-'
termine and announce to the district for -each tract of consenting ap-
plication land in the Pryor division the number of equal semiannual
installmients after June 30, 1932, in which the owner: of 'such tract
may complete the payment of the 'primary construction charge
thereon, it being understood that the Secretary will, in] each case,
allow the longest possible period permissible under the adjustment
act. This period, under the law and the regulation of the depart-
ment, would be 40 years from the time that the landowner's water-
right application was made.

.By Article 18 it is. provided that the district will, in 1932 and
each year thereafter uentil the primary construction charge is paid,
levy assessments and pay the construction charge to be collected- from
all tracts of land on the basis fixed in Article 17.

It must' be concluded from a study of the contract provisions that
the amount to be paid bya the irrigation district was the total of the
amount owed by each tract of land at the time the. contract' was
executed.

Ar'ticle 22 of the contract deals with the payment of supplemental
construction charges. It states that-

Within a reasonable time after this contract goes into effect and. before the
expiration of the period within which the primary construction charge is path
able-in full on behalf 'of adn tract of consenting application land, the' Secretary
will determine and announea * i e thel amount of the supplemental con-
struction charge * * * payable on behalf of each tract of consenting ap-
plication land. [Italics: supplied.]

The Secretary is to determine the due dates of the installments for
each such tract, the first being due for any tract on December 31 of
the year in which the-final installment of the primary construction
charge was payable -for each tract. i -
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It is evident from the statements in the contract that each consent-,
ing application landowner might have a different annual payment
and that the time of completion of payment might be different. It
can not be doubted from the statement in Article 22 of the contract
that the first payment on the supplemental construction, charge should
be made on December 31 of the year in which the final installment
of the primary construction charge was payable. In other words;
there was no intention of permitting a moratorium in payment be-
tween the termination of the payment by any individual landowner
on the, primary construction charge and the beginning of payment
on the secondary construction charge.

With this situation in view we must now approach the question
of the effect of the act of April 23, 1930 (46 Stat. 249), which pro-
vides as follows:

SEC. 43. .The payment of all construction charges against said areas tempo-
rarily unproductive shall- remain suspended until the Secretary of the Interior
shall declare them to be possessed of sufficient productive power properly to be
placed in a paying class, whereupon payment of construction charges against
such areas shall be resumed or shall begin, as the case may be. Any' payments
made on such. areas shall be credited to tahe 'unpaid balance of the construction
charge on the productive area of each unit. Such. credit shall be applied on
und after the passage and approval of this Act, which shall not be construed
to require revision of accounts heretofore adjusted under the provisions of this
section as originally enacted. While said lands so classified as temporarily
unproductive and the construction charges against them are suspended, water
for irrigation purposes may be furnished upon payment of the usual operation
and maintenance charges, or such other charges as may be fixed by the Secre-
tary of the Interior the advance payment of which may be required, in the
discretion of the Secretary. Should said lands temporarily classed as unpro-
ductive, or any of them, in the future be found by the Secretary of the Interior
to' be permanently unproductive, the charges against them shall be charged off
as a permanent loss to the reclamation fund and they shall thereupon *be
treated in the same manner as other' permanently unproductive lands as pro-
vided In this Act except that no' refund shall be made of the construction
charges paid on such unproductive areas and applied as a credit on productive
areas as herein authorized. [Italics supplied.]

The italicized portion is the amendment to old section 43 of
the act' of May 25, 1926, suprat. This act does not apply to all of
the farms in the Pryor division of the Huntley project It applies
only to those- lands where a portion of the entry has been declared
to be in the suspended class on which payments. of construction
charge had been made. The sum of money paid upon the charges
formerly falling due 'on suspended land must, under the: amended
act, be applied as a credit on the construction charges of the Class'
1 to 4 lands in the unit. The application of these credits has, in
some instances, resulted in the payment of all of the primary, con-
struction charges on the Class 1 to 4 lands in the unit, and the land-
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owner claims' that he should not be required to begin payment of
the supplemental construction charge on December 31- of the year
that he completed payment of the primary charge.

In order to determine the' meaning of a contract it is desirable
to place one's self in the position of the parties who made the con-
tract. . It is evident that none of* them, had in view the act of April
23, 1930, supra,: because it was not in existence.. This act is not a
relief act, as asserted' by the irrigation district. It took money that
had been voluntarily paid' by a debtor into the reclamation fund
for construction .charges. on a specified area and- applied it to a p1ay-
ment of construction charges on another area comprised in the same
farm unit. It was a statutory provision sought by the landowners
and not the administrative officers of the United States.

There is an apparent conflict in the statements of Articles 17 land
22:of the contract.'' Section 17 provides, -among other things, that:
"It being understood that 'the Secretary will allow the- longest pos-
sible period under the adjustment act." This' has reference to the
primary construction charge. Article 22, which deals with the sup-
plemental construction charge, provides, among other things: "The
Secretary is to determine the* .due dates of the installments for each

.such tract, the first being due for any tract on December 31" of 'the
year in which the final' installment of' the primary construction
charge was payable." In determining the meaning of the language
used in the contract it must be 'remembered that the division of the
charges into primary and supplemental was an administrative act.
Article 17 of the contract states that the Secretary will; determine
the due ''date, but Article '22 fixes a continuity of payments over
which the' Secretary of -the Interior has ;no control. Tbhe- contract
between the parties determines this continuity 'of payments and
can not be disregarded.

It is my opinion that there is no foundation in the contract or
the application-:of' the' act of April 23, 1930, supra,' for deferment
in the- beginning of payment of supplemental construction charge
which would amount to a moratorium granting to the consenting ap-
plication landowner any term of years between the time of comple-
tion of the primary construction charge and, the beginning of pay-
ment of the supplemental construction charge.

Approved-
DJos. M.-4 DIxoN,

First Assistant Secretary.
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DIVISION OF WATERS OF-AHTANUXT CREEK,; WASHINGTON,
BETWEEN YAXIMA INDIANS AND WHITE LANDOWNERS.

XOpinion, Mar 18, x931

WATER RIGHTS-RECTAMATION-INDIAx LANDS-WATERMASTE3.

A provision in a contract for the division of the waters of Ahtanum Creek

entered into between the United States on behalf of the Indians on the

Yakima Indian Reservation and the white landowners outside of the

reservation for the appointment: of a watermaster on or before June 15

each year, contemplated that the apportionment of the waters was to be

made only during the irrigation season, and not then until the watermaster

had been appointed, but that his appointment could -be made before that

: date, if desirable. .

WA TER RIGHTS-RECLAMATION-INDIAN LANDFS-t EQUITABLE RIGHTS-SEncETARY

* OF TEE: INTERIO&.
iThe, department will not. attempt to, abrogate a contract entered into more

than twenty years ago between the UJnited States on behalf of the Indians
on the Yakima Indian Reservation and the white landowners outside of

the reservation under which more than fifty per cent of the waters, of
AhtAnum Creek were apportioned to the latter during the'irrigation season
each year where the division was based; upon beneficial use at .the time

* the agreement was made and valuable rights have been acquired in reli-
ance upon the terms of the contract, notwithstanding that the. Secretary
of the Interior may not have had authority at the time to bind the
Indians by such agreement.

COURT DEOisioxr CITED AND DIsTINGuisHED.

Case of Winters v. United States (207 U. S. 564), distinguished.

FINNEY, Sooliator:
You [Secretary of the Interior] have: submitted to me for opinion

certain questions propounded by the Commissioner of Indian Affairs

relative to the water rights, on Ahtanum Creek a stream forming

the northerly boundary of the Yakima Indian Reservation in the

State of Washington. The qu estions submitted are as follows:

L. Whether certain old Indian rights to the use of water from :the south fork
of Ahtanum'Creek were taken into consideration when the agreement of 1908
was made.

2. Whether the division of the water on the basis of 75-25 in the agreement
of 1908 was without limitation as to time of use throughout the season or
was confined to the period of low water usually beginning- about the middle
of June.

3. Whether the parties representing the Government had authority to bind
and limit the use of water upon the Yakima Indian Reservation along the lines
set forth in the agreement of 1908.

The first question was considered in the [unreported] Solicitor's

opinion of May 24, 1930 (M. 25937), wherein it was stated in the

last sentence of the opinion that, "The diversion of water for about

60 acres in the vicinity of the south fork of AhtanumI Creek seems
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to require no affirmative action- as the condition now prevailing has
existed for sixty years.". .

* All of the questions submitted resolve about a contract made May
9, 1908, between the, United States, acting in behalf of the Indians
on the Yakima Indian Reservation, and W. W. Glidden, et al.- repre-
senting the white -landowners living on. the northerly side of Ahta-
num Creek and irrigating their lands by.diversions from such creek.
The validity of the contract depends to some. extent upon the inter-
.pretation to be placed upon the treaty made with the Yakima Indians
on- June 9, .1855, which 'treaty was ratified: by Congress March 8,
1859 (12 Stat. 951).X It is claimed by some that the waters of Ahta-
numn Creek should be divided equally between the reservation. lands
on . the south sides of the creek and the white men's lands on the
north side of thet creek because this stream is .the boundary line
of the, reservationr and, therefore, followingthe ruling in the case
of Winters v. Uwr'ted $tates -(207 U. S.. 564), one-half of the water
belongs to the. Indians and the, other half. to the whites.,

In Article .2 .of the treaty above referred to the Indians ceded, re-
linquished and. conveyed to the UnitedStates a tract of l-and which
was explicitly described, reserving from the tract the land included
within the following boundaries, which is .the present Yakima 'In-
dian Reservation:

Commencing on the Yakiina River, at the mouth of the Attah-ham River;
thence westerly ' along Unsaid. Attah-nam River. to.0 the A: forks;, thence; along the
southern tributary to. the .Cascade' Mountains; -thence southerly along the
main ridge of said mo1untains, passing south and east of Mount Adams, to the
spur whence flows the waters of the Klickitat and Pisco rivers; thence down
said "spur to the divide between the 'waters of tsaid rivers; thence along, said
divide to the divide separating the waters of the Satass River from those
flowing into the' Columbia River,;: thence along said divide to the main Yakimaj
eight miles below the mouth of the Satass River; and thence up the Yakima
River to the place of beginning.

Further reference will be made to this provision of the treaty in
connection with the .discussion of the third question .propounded:

In the contract of May 8, 1908,:the parties agree by Article 1 to a
division of the- waters .of Ahtanum Creek. and its tributaries on the
basis of 25 .per cent of the natural flow of the creek to the Indian
lands and -75 per cent of the natural flow of the stream to the- white
lands. In Article 3 it is agreed that the waters flowing in the creek
shall be measured at a point locally known as the Narrows which is
on the creek. below the confluence of the north fork, and the south
fork of Ahtanum Creek.. It is provided, that to; the amount thus
ascertained at the point of measurement shall be added the amounts
of water diverted from said Ahtanum Creek including its north, and
south forks above the point of measurement, the total thus obtained
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to be divided in the petcentages set forth in Article 1. It is evident
that the division of water at the point of measurement was intended
to take into consideration the total flow of the stream at the 'point
of measurement including the diversions above that point.

It was not intended by my- opinion of May-24, 1930 [unreported],
to decide what should 'be done: about the appropriations on'the south
fork of the* creek, but to say that they need not be considered in.
determining the :other questions 'decided.

Turning our attention now vto the' answer of the second question,
which involves also an interpretation-of the contract of May 9, 1908,
the contract seems to contemplate 'the measurement -of the water
during a time when a- division must be' made between the various
appropriators on the stream. It is certain that it did not" attempt
to divide the waters or provide 'for 'their measurement and division
outside of the irrigation season. There is no intimation that the
parties contemplated the storage of' water or use of water' from
storage and the distribution of the same to the lands 'of' either party
to the agreement. The term 'low water flow is intended to describe
the period when it becomes 'necessary to measure: and divide the
waters between the appropriators. From the beginning of the irri-
gation season up to the time that the waters must be divided, there
is sufficient water in the stream to supply all lands and permit
water to: go to waste below the .diversions. .At that time of year
the contracting' parties were not interested in 'a 'division of the
waters.' 'Therefore, they provided forthe appointment of a "water
conimissioner 'and the beginning of the division' of -the waters by hitm
when the flow of the stream .:fell to' a'point where it was imprac-
ticable for all' of the. appropriators to secure all of the water they
could divert, or that was required for their lands.; The date. when
the division of water became necessary is variable with'each year.
The contract fixed the time for, the appointment of the ditchmnaster
"on or before the 15th of June of each and 'every -year;" ' As stated
in my. previous opinion, this could not be construed to mean June 15
of each year because the parties used the words onr Or before which,
properly construed,: rakes: it possible Ito appoint the ditcbmaster
before' June 15, if desirable. It is evident 'that the parties did not
intend by the contract to provide ifor a division- of the waters until
the ditchmaster was appointed but when his appointment was made
he was supposed to begin; the division of the water between the
parties to the. contrast 'This may appear as an amendment of the
opinion. rendered by me May 24, 1930, wherein it was stated that the
division " is without limitation as to the season of the year."' ' This
referred only to the time of the appointment of the watermaster.P It
is my' conclusion that the contract plainly' shows that the parties
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wereM considering the -waters. in:. the stream , during- the irrigation
season and they believed that there was no'. necessity for a division
of the water during the] eariy .part of the irrigation season but that
at some time during the summer the stream would fall to a point
where there would be a shortage fori some of the water users, at
which time a watermaster would'be appointed by agreement of the
parties.-: By the appointment they'agreed upon-the man who. should
make the division of the water and also the tim e when a division
was necessary..

In question No. 3 we are presented with greater difficulties as it
involves the treaty, rights of the Indians and also .the right of' the
Secretary of the Interior to make a contract for and on behalf of
the Indians which would limit their-rights-to the diversion of the
Waters of Ahtanum. Greek which is the northerly bounfdary of the
reservation. From the. portion of the treaty previously quoted, it
is shown that the boundary is fixed as commencing oh the Yakima
River, thence: proceeding westerly ' along said Ahtanum 'River to 'the
forks. These words give little information as to whether 'the bound§-
ary line was the thread of the stream or whether it would be on the
north or the south bank of the stream.' The land on the north bank
of Ahtanum Creek' and west of the Yakima; River was surveyed
July 14, 1864. This survey -was by meander lines along the north
bank of the' creek. The survey of lands on the. south bank ~of the
stream'lying, west of the Yakima River, which is on. the present
Indian Reservation,"* was made February 7, 1893. 'This line was
also meandered. There was no attempt to establish a- line in the
bed of the stream. It might be asserted that the meander line
on the south bank was all that represented the boundary of the
Indian reservation because that would be land within the limits of
the area described in section' 2 of the treaty o f 1855. The' Supreme
Court of the United;States 'in the case of Oklahomt v. Texas (256
U. S. 70, 90),' would not give such' a narrow interpretation to the
words used. . Further, the Supreme Court decisions lead to the con-
elusion that where a stream marks the boundary' between sovereign-
ties, the thread of: the stream is the line which represents' the divi-
sion of authority.'

The records in the 'Indian 'Office indicate that a dispute arose in
1907 relative to the division and use of waters from Ahtanum Creek
and that arrangements. were made that year looking to the institu-
tion of ' suit to' determine the rights of the parties. After negotia-
tions had; been carried on for tsome time the contract of May 9, 1908,
was evolved which divided the waters as above explained.: At that
time the case of Winters v. United States, supra, was pending in
the courts and after the decision was rendered by the Supreme Court
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of the 'lUnited States it 'was contended that the Secretary of the In-
terior had by such contract deprived the Indians on the reservation
of some of their .rights by. entering jinto the agreement -of May '.9,
1908.

In the case of Winters v. United States the conditions are in my
opinion different than 'those presented by 'the conditions existing at
the time the treaty' was made in' 1855 -with the Yakima Indians. In
the 'Winters ease the. Court was considering a t treaty made May I,
1888 (25 Stat. 113). It described the boundary of the reservation
.as '(p. 124)-H . .: E. i. :
beginning at a point'in the middle of 'the main channel of Milk River opposite
the mouth of Snake Creek; thence due south to a point * * * 'thence due
east * * thence following the southern crest of said nountains * * *

thence in a northerly direction to a- point in 'the middle of the main channel of
Milk River opposite the mouth of Peoples Creek; thence up Milk River in the
middle of the main channel thereof, to the place of beginning.

The decision of the Circuit Court of Appeals in Winters v. United
States is .found in 143 Fed. 740, and this is ref erred to because it
gives an extended history~of the situation. .The court said (p. 745)-

Now we have' the; basis from xwvhich to determine whether or not the Indians
were, by the terms of the treaty, given any right on the reserve which they
accepted to the flowing waters of Milk River from which to irrigate their lands
so as to enable them to cultivate the 'soil on the lands of the government set
apart to them for the purposes mentioned in the treaty. * * *

- * 8 ' * Why 'was the northern boundary of the reservation located " in the
middle .of Milk River " unless it was for the purpose of. reserving the right to
the Indians to the use of said water for irrigation as well, as for other
purposes?,

At the time the treaty was made in 1888 irrigation had been prac-
ticed in Montana, where this reservation was located for twenty or
thirty years. At the: time the treaty was made with the Yakima
Indians in 1855 irrigation was practically unknown in the United
States except for some areas irrigated by the Mormons in Utah be-
ginning in 1847 and for some irrigation in California. There was
evidently no intention of the parties to the treaty of 1855 to consider
the question of the use or division: of title to the waters of Ahtanum
Creek.

Assuming that the treaty did not decide the rights to the waters
of Ahtanum Creek but that the people living along the stream might
appropriate and use the waters, we find that a dispute arose and in
1907 it was agreed that the.water should be divided on the basis of
.25 per cent to the lands on the south side of the stream and 75 per
cent to the lands on the north side of the stream when it became, nec-
essary to divide the waters. It is asserted in the record in the In-
dian Office that this division iwas based upon the determination that
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it. that ti)iAs,15o yes waroirrigatedhby whites on the north side of
the stream and 16.0O acres ont the south, side of 0th st-ream. n other
words, it was a division of the waters based upon beneficial use at the.
time the agreement was made. ' With these facts in view, does the
Secretarey .of the_ Interior. have. authority to make a, contract which
would limit the use of water to the Indian lands on the reservation?
Water used for irrigatiopn purposes is an appurtenance to the land on
which it is used. In this respect it can be considered real estate. and
the rules of law regarding real' property should be applied in deter-
mining the rights of the parties. To dispose of some of the water in
the. boundary stream ;of the reservation, by sale or otherwise involves
the right; of the Secretary of the- Interior to: dispose of the. property
of the Indians of a reservation.

By the act of Congress approved July 9, 1832 (4 Stat. 564), there
is a provision for the appointment of a Commissioner of Indianr
Affairs who shall have the direction and management of all Indian
affairs and of all matters arising out of Indian relations,, and by
section 5 of the act approved March 3, 1849 (9 Stat. 395), it is pro-
vided that the Secretary of the Interior shall exercise the 'super-
visory and appellate powers now exercised by the Secretary of the
War Departiment. in relation to all of the acts of the Commissioner
of IndianAffairs.

The authority of the Secretary of the Interior attempted to be
exercised in this instance has reference to a treaty between the
United States and an Indian tribe, and there, is considerable doubt
in my mind whether he has authority to divest the tribe of any of
the rights in real property held. by the Indians. It has been held
by me in two. opinions that thei contract of May 9, 1908, shouIld not
be abrogated by the United States: because it has been in force for
more than twenty years and valuable rights have been acquired by
acting upon the terms: of the agreement. This is evidenced by the
decree by Judge Nicholson in the Superior Court of the State of
Washington in and' for Yakima County May 7, 1925, wherein he'
adjudicated and determined the water rights of the landowners on
the north bank of Ahtanum Creek and settled the priority rights: of
such landowners. The rights of the Indians and of the whites have
been established and grown, for over twenty years on the basis of the
agreement of May 9, 1908, and it is my' opinion that: the rights
should not be disturbed by an abrogation- of the agreement on the
theory that 'the Secretary of the: Interior did not have authority to
make the agreement for the Indians. .

.Approved:
JOS. bM. Dixo,1

First Assistant Secr-:ai
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WYOMING IRRIGATION DISTRICT ELECTION LAWS RELATING'TO
CONTRACTS WITH UNITED STATES

c iOpn, March 21, 1931

IMBIGAION DISTBIoTs-CONSTRUOTION CHARGES-STATE nzcox LAws-WYo-

MING.

Section 963 of the Wyoming Compiled Statutes of 1920 is to be construed in
conjunction with sections 993 and 994 of those statutes and, when so
construed, the requirement in the former section that, before an irrigation
district shall contract with the United States for the construction, opera-
tion and maintenance of an irrigation system for the benefit of the district,
an election shall be held at which a majority:of -the qualified electors pres-
ent and voting shall have voted in favor of such contract, is fulfilled where
the voting is by proxy upon the basis of the quantity of acreage held by each
elector as authorized by the latter mentioned sections.

FINNEY, Solicitor':

You [Secretary of the Interior] have submitted to me for opinion
questions propounded by the Commissioner of the Bureau of Recla-
mation relative to the election held by the voters of the Midvale Irri-
gation District to authorize the execution of a contract between the
United States and the district, providing for payment of the con-
struction charges representing the moneys expended by the United
States in the construction, operation and maintenance of the irriga-
tion system constructed for the benefit of district lands.

Section 963, Wyoming Compiled Statutes 1920, as amended by sec-
tion 2 of Wyoming Session Laws, 1925, reads in part as follows:

Provided, however, that the commissioners of the district shall not contract
with the United States for the construction, operation and maintenance of the
necessary works for-the delivery and distribution of water to district lands, or
for the drainage of districtIlands, under the provisions of the Federal Reclama-
tion Act and any act or acts amendatory thereof or supplementary thereto, or
the rules and regulations established thereunder, or for the assumption as
principal or guarantor of indebtedness to the United States on account of dis-
trict lands, or for a water supply or drainage incident to irrigation under any
act of Congress providing for or permitting such contract, or for acceptance by
the district of appointment or authorization as fiscal agent of the United States
to make collections of moneys for or on behalf of the United States in connec-
tion with any Federal Reclamation project until there has been an election duly
held at which a-majority of the qualified electors present and voting has voted:
in favor of any such contract.- [Italics.supplied.]

The last twenty-seven words of the quotation have been italicised,
to direct attention to the part of the law now in question.

There is attached to the papers a certified copy of the notice of
election on the contract and also copies of the proceedings leading
up to and including the decree of confirmation entered by the District
Court of Fremont County, Wyoming.-. 
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The election was held -pursuant to, sections 993 and 994 of the
Wyoming ,Compiled Statutes, 1920, which authorized proxy voting
by irrigation districts, and fixed the number of votes that each
elector could cast as onevote for each acre of land., You require a
decision whether the proxy voting is authorized under section 963,.
supra.

The statute seems to imply that a majority of the qualified electors
must vote in favor of the contract before it can be executed. It
might be inferred from a reading of this section of the statute that
proxy voting was prohibited, and that the only vote .which was
authorized was a per capita or head vote. By referring to the:
Session Laws of Wyoming, 1920,' at page 20, will be found sections
58 to 63, inclusive, which were carried into the language set out in
sections 992 and 993 of the. Compiled Statutes of 1920. Sections 60
to 63, inclusive, set forth the method of holding elections by irri-
gation districts. The facts do not apply exclusively to the election
of commissioners;. they refer, to the conduct of all irrigation district
elections.

The Sheading. of section 60 is "Conduct of Elections:", and this
section :provides as follows: : -

The commissioners of the district shall fix the hour and place, within- the
boundaries of the district of each election, and preside at the same. It shall
.Xbe the duty of the commissioners at least twenty days prior to the date of an
election, to mail to each person or corporation entitled to vote thereat, at his
or its last known place of residence or business, a notice stating the time, place
and purpose of such election.

Section 61 provides for one vote for each acre of: land owned, and
section 63 provides for proxy voting.
-'t is my conclusion that the notice .of election was properly worded

in so far as it referred to representation by proxy, 0and :that the
election as held was authorized by the law., In fact it is believed
that it was compulsory with the commissioners of the district to per-
mit proxy voting. Under such circumstances- a majority of the votes
is shown- to have been cast in favor of the execution of the contract.

Turning our attention now to the action of the court in confirming
the proceeding leading up to the execution of the contract, it can
be asserted that the holding of the election for authorization of the
contract was only one of the things required to be done by the com-
missioners and landowners. The election was not a jurisdictional
requirement. If the court obtained jurisdiction of the parties in
the confirmatory proceedings, its action in confirming and finding
valid the election would be no more-subject to attack in a future
action than the findingq of the court that the contract was properly
signed by the commissioners.
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-'The- c6nfirmatory proceedins's becodme final if not appeaied-from
'within 30 dayss afteir <the entry of' tthe' deeree '(Chap~ter 74, Session
Laws of Wyoming, 1929). ^< ' -;

It is my opinion that the -lection'-held by the d-istrict to authorize
thel execution of''the contract between the 'United- States and- the
Midvale Irrigation District was properly noticed and held; and
further, that the ;confirmatory' decree, at the end of 30 days, pre-
cluded a successful attack upon the decree.
* Approved:
* - 0 Jos. M. DIxoN,

First Assistant Secretary.

THE PA1RK BINGHAM MINING COMPANYY

Decided March 23, 19$1

MINING CLAIM-PATENT PROcEEDINGS-POssEssION---A3ANDONMENT.
The fact that a claimant excluded a portion of his rmining claim from his

application for patent is not conclusive of an abandonment of his pos-
sessory right to the excluded portion to another claimant or: to- the, United
States.

MINING CLAIM-PATENT PROCEEDINGS-NOTICE.

A published notice by an applicant for patent of a mining, claim which
excluded a claim by name, in legal contemplation, excluded the. entire claim
as surveyed, not merely the patented portion thereof, and such notice is not
sufficient to apprise the owner of the patented claim that the, exclusion was
restricted to the patented area.

DIxoN, First Assistant Secretary,

August 28, 1929, The Park Bingham Mining Company made appli-
cation, Salt Lake City 048643, for patent to the Betty Walker Lode.
Proof of publication was submitted.: Following the metes and
bounds description of the claim, the published notice of the applica-
tion for patent reads as follows:

Said lode mining claim is located in the NWY4 and SW'4 Sec. 2, T. 4 S.,
R. 3 W., S. L. M., and contains a net area of 3.194 acres, the area in conflict with
the following claims having been excluded, viz: Lot 269-St. James lode;
Lot 350-Northern Star lode; Sur. 3443-Silver Butte lode; and Sur. 5434-
Cincinnati and Legislator lodes, said Betty Walker lode location mining claim
being of record in the office of the County Recorder of said mining district at
Salt Lake City. in Salt Lake County, Utah. The nearest known location being
the aforesaid, excluded claims,' and Lot. 262-Prince of Wales; and Lot 263-
Florence and Sur. 4809-Grand View lodes.

It appears that the boundaries of the Betty. Walker claim are iden-
tical- with boundaries of Florence lode, Lot 263, for which entry
was heretofore made and canceled; that.the:Florence lode as' deline-
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ated- on 0the. officil plut thereof. was expressly! excluded. from -the
patent to the Legislator andy Cininnati claims,: Survey 5434:,., that
the portions of the last namhed rclaims, exc-'hded from the applica-
tion -for patent ;thereto cover the majior portion of the: 3.fl4 acres
for which; patent is sought. under this 'appliication. It' thus ap'
pears, that the patented portions of; the Legislator and Cincinnati
claims do not conflict with but adjoin the Betty Walkerclaim, b-ut
the unpatented portions ,of those. claims are meant to. be included in
this application.

The: Commissioner of the General Land ;Office in his- decision of
January 24, 1931, observed that-

It is obvious that that portion of the Florence not covered by the Silver
Butte, St. James and Northern Star- lodes should be allotted to the Betty
Walker lode, this not being included in the- patent for the Cincinnati and
Legislator.

le required republication and directed that- :

The exclusions, therefore, should be as follows: Survey 3443, Silver Butte
lode; Lot 269, St. James lode; Lot 350, Northern Star lode; and Survey 5434,
Cincinnati and Legislator lodes, exclusive of conflicts-- with Lot 263, the Florence
lode. (Italics supplied.)

Claimant appeals. His contentions in substance are that the Flor-
ence lode was not excluded; that-

where an applicant excludes claims by name, which have been patented, and
there is an unpatented area in said patented claims boundaries, the proper
construction would be that the only exclusion intended to be made and which
the notice conveyed- to the public or anyone interested as made, would be the
patented and applied for portion of said claims;

that under the situation now, the Cincinnati and Legislator only
exist as to the patented area..

These contentions can, not prevail. Express exclusion of a certain
conflict area of land is not in itself such an abandonment or waiver
of the applicant's right thereto, as to preclude his- filing a. supple-
mental application for such tract. Fox v. Mutual. Mining and Milling
Co. .(31 L. ID. 59), or a waiver of his possessory right to the re-
mainder, Black Queen Lode v. Excelsior No. 1 Lode (22 L. D. 343);
Branagan v.. Dulaney (2 L. D. 744), even in the absence. of -adverse
claim thereto. Miller v. Hamley (31 Colo. 495; 74 Pac. 980, 982).
The abandonment by the claimants of' the Legislator and Cincin-
nati claims in their applications of the area within the Florence
claim is not conclusive, of an abandonment of their possessory right
thereto to the claimants. of the Florence. or to the United, States.
The- exclusion in -the present application of the Legislator and Cin-
cinnati claims by name, iin legal contemplation, was an exclusion
of such entire. claims as surveyed and not merely' the' 'patented por-
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tion thereof, and there is not enough in the published notice to
charge claimants of such patented claims with notice that the exclu-
sion was restricted to the patented portion.

Republication of the notice will therefore have to be made, and
not until it- appears that there is no challenge of their claim within
the statutory period, can it be said that claimiants are entitled to
patent for said area.

The clause suggested by the Commissioner to be inserted in the
notice, i. e., " Survey 5434, Cincinnati and Legislator lodes, exclu-
sive of conflicts with Lot 263, the Florence lode," described no land
inside but the patented land outside the Betty Walker claim. The
applicant is seeking patent for those portions of the Legislator and

Cincinnati conflicting with the Betty Walker, and those claims
should not be named among the exclusions. I

As modified, the Commissioner's decision is
AXffrmed.

POTASH PROSPECTING PERMITS AND LEASES-PARAGRAPH 19,
CIRCULAR NO. 1120, AMENDED

REGULATIONS

[Circular No. 1242]

DEPARTMENT OF THE INTERIOR,

GENERAL LAND OFFICE,

Washington, D. C., March 25, 1931.
REGISTERS, UNITED STATES LAND OFFICES:

On March 23, 1931, the Acting Secretary of the Interior amended
Circular No. 1120 of April 20,1927 (52 L. D. 84), concerning potash
mining leases and prospecting permits, under the act of February 7,
1927 (44 Stat. 1057).-

Section 19 of Circular No. 1120 is amended as follows:
19. Limitaftion on holdings.-The act provides that the general provisions of

the act of February 25, 1920i shall be applicable. The Secretary of the Interior
is given authority to prescribe necessary and proper rules and regulations, and
in view of the provisions of amended section 27, of the latter act on holdings
of permits and leases of the minerals enumerated therein no person, associa-
tion, or corporation will be granted either directly or indirectly or by approval
of assignments, permits or/and leases for more than 2,560 acres or which will
when added to the area already held exceed in the aggregate 2,560 acres in the
same potassium prospecting or leasing field, except in cases where, because of
the character of the deposits, the capital necessary for their proper develop-
ment, or other conditions, a larger area is found necessary for economic
mining operations and to secure the best- development thereof, and the interests
of the United States will be subserved thereby.

0. C. MOORE, Conmisioner.
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- A. OTIS BIRCH AND M. ESTELLE C. BIRCH

Decided March, 27, .1931

RAILROAD RIGHT OF WAY-OIL AN)D GAS LANDS-MINING CLAIM.

mA ining claim embracing' a tract of land including a right of way previously
granted under -the act of March 3, 1875, carries, neither title to the land
included in the right of way nor any interest in or to any mineral deposits
.beneath the surface thereof.

DIXON, Acting Secretary:
A. Otis Birch and M. Estelle C. Birch have appealed from' an

order by the Commissioner of the General Land Office dated Decem-
ber 9, 1930, allowing interested parties to submit bids under the act
of May 21, 1930 (46 Stat. 373). X

The Sunset Railway Company filed application on July 22, 1930,
under the said act of May 21, 1930, for oil and gas leases on its right
of way, under the act of March 3, 1875 (18. Stat. 482), on'the NE1/1
and E1/2 SW1 /4 Sec. 8, T. 11 N., R. 23 W., S.B.M., California. This
right of way also extends over the SEI/4 SE1 /4 Sec. 7, said township,
and although the railway company did not include said land in its
application, the Director of the Geological Survey* reported in
November, 1930, that the -right of way in thei SEl/4 said -Sec. 7 was
affected by drainage through producing wells on adjacent lands.
On December 2, 1930, the Secretary of- the Interior -approved a rec-
ommendation by the Commissioner that the owners -of the SE1/4
SE1/4 said Sec. 7 and the Sunset Railway Company be given oppor-
tunity " to submit; bids or offers for the oil and gas: deposits- in the
railroad right of way in the said land according to -section 3 of- the
act of May 21,- 1930, and the regulations thereunder." -

The appeal herein was filed January 17, 1931. The appellants
alleged ownership in fee of the land and requested 60 days from
January 20, 1931, within which to submit an abstract of title and
memorandum tof authorities in opposition to the' Commissioner's
order. Although more than the 60 days requested have passed no
abstract of title or memorandum or other showing has been filed.

It is shown that the right of way. involved was granted in 1901
and that the placer mining claim for the SE1/4 said Sec. 7 which
was made the basis for patent was located in 1908.

The appellants have no title to the land included in the right of
way nor have they any right, title, or interest in or to any mineral
deposits beneath said land. In the case of Rio Granre Western
Railway Company v.; Stringhamr (239 U. S. 44), thee Supreme Court
of the United States, in dealing 'with a right of way under the -said
act of March 3, 1875, said (p. 47)- - - -

- The right of way granted by this and similar acts is neither a mere ease-
ment, nor a fee simple absolute, but a limited fee, made on an Implied condition

339)



94Q DECISIONS.IOFFTHE ~DEPARTMENT ~OF' THE.INTEP.I0R [ol

of eveterintheevet, h~tthehomanyceases to -us or ~retain the land for
the purposes for which it is granted, and carries with it the incidents and
remedies usually attending the fee:-

In this connection see, the case of WVindsr eeror and, CanalI
Covp.ny, v.,, Miller (51 ~L.~ D. 27, and, 305), and the,,cases there~in
cited. 'See also Charles~A-. Son, et al. (53 J.~ D. 270).

'The Commnissioner's rulingisL
Affirmed.

A. OTIS BIRCH AND H.ESTELLE C. BIRCH (ON REHEARING)

Decided June 13, 1931

RAILROAD RIGHT OF WAY-MINERAL LANDsSSEOREGAflONI-PATENT.

Upon the. grant of a right of way under the act' of: March 3,~ 1875, the land
ceases to. be publicland and any, attempted appropriation thereof under the

mineral or other public-land laws is void- and patent issued pursuant to such
appropriation is inoperative to the same extetint as if the laud in the right
of way Ihad been expressly eliminated by description.

RAuLaoAo RIGHT OF WAY-MINMIAL' LANDS.

The fact that thea garantee of' a railroad right of way, is restricted to the use
of the' lands for railroad purposes only and is not inv;ested wit h any right
to mine and remove the minerals fot any othler purpose does ~not ,renderthie
land subject to location under the mining, laws.

MINING CLAim--Oml AND GAs LANDn--PATEINT-RAILROAD, RIGHT oF, Wxy-
ABANDONMENT--REVIMTER.

A patent to a placer claim traversed by, a right of way previously granted
under the act of March 8, 1875, carries with it no possibility of a future
estate in the land within the right of way in the event; of' its abandonment. I
but the land. thereupon reverts to the; United States.

RAnaZoAD RIGHT OF WAY-FoEFEItF---ABANDoNM'ENT--MINERAL LAuNs-MIN-
ING C.AfIM.

The act of March 8, 1922, provides that upon extinguishment by forfeiture or
abandonment of rights, of way the title holder of the lands traversed or
occupied~ by the right of way shall be vested with the right of Way strip,
unless it be embraced in a public highway or municipality, subject, how-
ever, to a reservation of the minerals in favor of the United States.

RAILROAD RIGHT oi~ WAYr-MINERAL LANDs-LrASE'.

The act of 'May 21, 1930, 'is an. act of the grantor, enlarging the rights of a
railroad right of way grantee as to- the uses adpurposes- to which~ the
right of way may be~ devoted by~ permitting the exercise' of mining rights in
deposits in which, no, others. than the. parties- to the. lease have, any, right,
title, or interest.

EDWARDS, As3sistant Seoretary:
;A. Otis. Birch and M. Estelle-C. Birch, have filed, a motio 'for

reheating of 'departm'enta eiin dated March, 27, 1931
(53 I. ID. 339), wherein was affirmed. he. action of the:Comffiissioner
of the, General Land, Office inviting, competitive bidding ,between
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the Sunset: Railway Coinpanyras owners of a railroad right of way
exteniding over the SEY4 Sec. 7, T.; 11 N., R. 23 W., HS. B. M. and the.
movents as owners of . the adjacent -land ' in r:said subdivision,
relative to the percentage of royalty. they 'will agree to pay for the
extraction of oil and gas'under that part of the right of way within
the tract above described. ' : -

The invitation is extended pursuant to thei provisions. of the act
of May"21, 1930 (46 .Stat. 373), which empowers the Secretary,
after consideration of such bids, to award either a lease to the holder
of the right of way for the--extraction of coil and gas thereunder
or to enter into an agreement with the adjoining owner or lessee
as to the amount of ' compensating royalty to be 'paid for the: ex-
traction 'of oil and gas from the "right of way through wells on the
adjacent land.

The movents contend that by virture of their title to the above-
mentioned SE1/4 they are.the -owners of the minerals, including the
oil and gas that could be extracted from the right of way 'exten&
ing-thereover, and therefore: the ~Government could not' subsequently
issue a lease for their extraction or enter into 'any agreement
respecting the same.

The record shows that on June 3f 1901,'the Sunset Railway: Com.
pany acquired a 200-foot right of Vay under the act of March 3,
1875: (18 'Stat. 482), which crosses the subdivision in question and
that on January 1, 1908, this subdivision' was located as an oil placer
claim and patented April 29, 1918, to the predecessors' in interest
of the movents. The Director of the- Geological 'Survey has Ihere-
tofore reported that the oil and gas under said right 'of' way is
affected through drainage 'of producing wells on adjacent land.

-In the decision assailed the department held that the mineral claim-
ants "have no title to the land included in the right of way nor have
they any right, title, or interest in or to the mineral deposits 'beneath
said land.",

The' movents agree with the view recently expressed ,by ~the
department in Windsor Reservoir and Canhil Cormpas"y v. Miller ('51
L. D. 27), after very full discussion of the question, that no right,
title, or interest to underlying minerals passes under a grant' of right
of way either under the act of March 3, 1891 (26 Stat. 1095, 1102),
or the act 'of March 3, 1875, s8pra, but that such right, title, Vand
interest remain in the United States, subject only' to such disposition
-as may be authorized by law, but argue that if, as so held, no mineral
estate passed to the railroad it would follow that by the patent to
the placer location which passed all the right, title,' and interest
of the United States inmthe subdivision described in the patent, the
minerals within but excluded from the right-of-way grant passed
to the patentee.
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Argument is' further. made to the- effect that the characterization
by the Supreme Court of the estate of a railroad under a grant of a
right of way under the act of March 3, 1875, as:."neither a mere
easement nor a fee simple absolute,. but a limited fee on an implied
condition of reverter in the event the grantee ceases to use or retain
the land for the purpose indicated in the act " does not robit -of its
attributes as an easement, as a fee -may exist in an easement although
.not a fee simple.., Excerpts. from the opinion of the Circuit Court
of Appeals for. the Eighth C Circuit in: UnitedJ States, v. Big: Horn
Land and Cattle Companay (17.Fed. (2d) 357) are set forth for the
purpose of showing that the court,: after particular consideration of
the -opinions in Kern River -. Comnpany v. United States :(257 U. S.
147), and Rio Grande Western Rail'ww Company, yvStringham (239,
U. S. 44, 47), concluded that: " In any event it (the grant of right
.of way-under the act of March 3, 1891) is a limited fee in the nature
of an :easement.".: The* deduction sought to. be drawn is that the
right-of-way grant, though a base fee, is, nevertheless, an easement,
carrying no rights in the.mineral, and therefore the patentee of the
placer claim took a, fee title to the entire subdivision burdened with
the easement so long as it should exist, and the company having only
an easement for its right of way,. theS general rule would apply that
the minerals belong to the owner of the fee, and the railroad grantee
would have no right to remove them except surface minerals, which
must be removed. in the construction of its road. . See Railroads, Sec.
237, 51-C. J.*:573.y - ;:: - : 00 :..4 -. 

No reason or authority is, however, perceived for, the conclusion
that the. grant of the right of way under the act of 1875 effected a
severance of the surface and mineral estate, so as to make. them
susceptible of separate disposition. A grant of a: right of way
through the public lands includes .a right of way over mineral lands
and mineral lacds. within the right of way unappropriated at the
time that the grant attaches, pass under the grant and can- not after-
wards :be located. Doran v. Central Pacific Railway Company (24
Cal. 245); Wilkinson v. Northern Pacific Railroad, Company (5
Mont. :538, 6 Pac. 349) ; -Lindley .on Mines, Sec. 153.. There are
intimations in certain decisions of the department (See Eugene
McCarthy, 14 L. D. 105, 109.; Grand Canyon Railway Company v.
Cameron, 35 L. D. 495), that the subsequent location of a mining
claim over land subject to the grant of .a right of way .conferred the
right to exploreand mine:. for minerals within thew right-of-way
limits so long as itfdoes not interfere with any present or prospective
use of right of way for railroad purposes,: but an examination of
these and; other cases to the same effect discloses that such view was
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based upon the theory that the grant'of the right of way conveyed
a mere easement, and no title to the land passed thereunder.< But
since the Supreme Court has defined the estate as not a: mere ease-
ment but a limited or base fee made upon an implied condition of
reverter in the event the grantee ceases to use or- retain the land
for the purposes for' which' it is granted, the department 'has held
in the case of a prior grant of right of way and a subsequent con-
flicting, placer location: "That land included within the common
limits of the claims in question and the right of way was not subject
-to location and appropriation under. the mining laws of the .United
States, and hence that in any event such areas. would have to be
eliminated from. the claims" (UTnited States v. Bullington, On
ReAearing, 51 L. D. 604, 606). No other conclusion than that just
quoted seems warranted when the respective estates acquired in a
placer location and a grant of a right of way over public lands are
considered. Under the mining law,.except .as modified by, the acts
of July 17, 1914 (38 Stat. 509)0, and. December 29, 1916 i:(39 Stat.
862), which have: no bearing here, a mining location and likewise 6a
patent thereto carries exclusive rights of possession of the surface, so
patented or located as well as rights in. and to the minerals therein
contained, except in certain .cases where known lodes exist' within
placers; there is no statutory authority. for location, sale' or disposal
of the minerals apart from the surface. Joseph E. MEC. ory (50 L.
D. 623), departmental letter (50 L. D. 650).

As to the property rights in railroad grants, the Supreme Court-
has said-

;C* *y *8 A railroad right of way is a very substantial thing. Itnis more
than a mere right of passage. It is more than an easement. We' discussed its
character in New Mexico v. United States Trust Companiy, 172 U. S., 171. , We.
there said (p. '183) that if a railroad right of way was an easement it was
" one having the attributes of a fee,; perpetuity and exclusive use and possession;
also the remedies of the fee, and, like it corporeal, not incorporeal, property."
e * A*: " But whatever it may. e called, it is, in substance, an interest in the
land, special and exclusive in its nature." * * *

A railroad's right of way has, therefore, the substantiality of the fee, and it
is private property even to the public in all else but 'an' interest and benefit
in its uses. Western Union Tel.' o. v. Penn. B. B. et al. (195 U. S.: 540, 570).

In Stalker v. Oregon Short Line Railroad Co. (225 U. S. 142) ,the
same court Vsaid (p. 154)-.

We therefore 'conclude that the subsequent issue of a patent to the land
entered by Reed was subject to the rights of the railroad company theretofore
acquired Dby approval of its station ground map. The 'patent is not an'adjudi-
cation concluding the paramount right 'of the company, but in so far 'as it
included lands validly acquired theretofore,' was in violation of lawn, and inop-
erative to pass title.E [Italics supplied.]
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In Northelrn Pacift Railway: Co. v. Townitsend (190 U. S. .267, 270)
the court said-'

At the outset, we premise that, as the grant of the righti of way, 'the filing
of the map ;of definite location, and the construction of the railroad within
the quarter section in question preceded the filing of the homestead entries on
such section, the land forming the right of way therein was taken out. of the
category of public lands subject to preemption and sale, and the land depart-
ment was therefore without authority to convey rights therein. It follows
that the homesteaders acquired no interest in the land within the right of way
because of the fact that the grant too them was of the full legal subdivisions.

In the light of these expressions of the 'Supreme Court, no other.
conclusion seems possible than that, upon the grant of the right of
way, the land therein ceases to be public land and becomes private
property and any attempted appropriation thereof under' the min-
eral or other public land laws would be void and inefrective, and that
any patent'issued pursuant to such an appropriation must be deemed
inoperative as to the land in the right of way, the same as if it had
been expressly eliminated therein by description. The fact that the
railroad grantee under the'act authorizing'the grant must, use the
land only for the, legitimate purposes -of the railroad -(Northern
Pacific Railway (:Co. v. Townsend, supra) and 'is not invested with any
rights to mine and remove the minerals thereunder for any other
purpose, and has 'no authoritvy to: lease the land for the extraction
,of the oil and gas (Missouri, Kansas and Teas Rcil'way Company,
33 L. D. 470, 34 L. D. 504), would not, under the doctrine above set
forth, authorize the appropriation of such minerals by locations under
the mining law because the land was not subject to such appropria-
tion. It is therefore clear the movents have no present rights in
the minerals under the right- of way.

Furthermore, it seems equally; plain that they have no possibility
of a future estate therein .by virtue of the placer patent. In E. A.
Crandall (43 L. D. 556), it was held that upon abandonment of the
right of way the title reverts to the United States and does not pass
to the owners of the subdivisions through which the right of way
passes. This conclusion is based on the language of the Supreme
Court in the Townsend case as to the nature of the estate granted
under the right-of-way acts, and the common-law principle that a
possibility of reverter is not an estate and is therefore not assignable.
See also Tiffany on Real Property, Possibility of Reverter, Sec. 132.
Certain acts of Congress providing for the disposition of land in
the right of way within patented lands upon its extinguishment are
plainly predicated upon the assumption that upon the extinguish-
ment of the right-of-way grant the United States resumes full title
to the right-of-way strip. The act: of February 25, 1909 (35 Stat.
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647), declaring 'a statutory forfeiture as of its date of rights of' way
over which the railroad had not been constructed, further declares-

* $ * and the United States' resumes the full title to the lands covered
thereby free and discharged from such easement, and the forfeiture-declared
shall, without need of 'further assurances 'or conveyances, inure to: the benefit
of the owner or owners of land conveyed by the United States prior to such
date subject to any such grant of right of way or station grounds.

Similarly, the act of March 8, 1922 (42 Stat. 414), provides that
upon. extinguishment of rights. of way- granted on public lands by
forfeiture of abandonment the right-of-way strip, if notiembraced in
a public highway or municipality, shall be transferred and become
vested in title holders of the lands traversed or occupied by such
railroad or railroad structures, but with this further proviso: " That
the transfer of such lands shall be subject to and contain reservations
in favor of the United States of all oil, gas, and other minerals in
the land so' transferred and conveyed, with the right to prospect for,
mine, and remove the same."

These acts, as well as the act of May 21, 1930, &'Upra, plainly indi-
cate that the United States did not part with all its interest in the
right of way by patenting the subdivisions traversed by 'it.
.T.he department has not overlooked Denver and Rio Grande R. Co.

v. QMills' (222 Fed. 481). holding that upon the abandonment of a
right of way granted under the act of June 8, 1872, the title merged
in the title' held by those holding under the patentee, or the case of
Hurst et al. v. Idaho-lowa Lateral and Reservoir Co. (202 Pac.
1068),' holding that' a. grant of right of way for ditches and canals
under the act of March 3, 1891 :(26 Stat. 1095, 1101), carries with it
all' the interest' of the United States in the land, but is' unable to
reconcile those cases with opinions of the Supreme Court 'and acts of
Congress above mentioned.

But even if it be assumed that the grant of the patent subject
to the right of way carried with it, as an incident, the "possibility
of reverter`" nevertheless,' such a right is 'not an innediate right- of
present or future 'employment, that is, not a vested right, but one 
contingent'on the happening of an event or condition that may never
happen until some other event may prevent 'its vesting. (See as to
vested rights, Pearsall v. Great Northern Railway, 161 U. S. 646,
6:73).: - .. PS. S!: : 

Therefore, whatever may have been the effect of the patent as a
conveyance, under the common-law rule, the rule has-been changed
by statutes wherein the United States declares it' retains ownership
of the minerals. The act of May 21, 1930, which limits-the right to
grant an oil' and gas lease 'solely to the holders of such right of way,
may be'regarded as an act of the grantor enlarging the rights of
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*the grantee as'to the purposes to which the right of way may be
devoted by granting mining rights indeposits in which no other than
the parties to the lease have any right, title, or interest.

It is therefore concluded that the land in the right of way on the
above-mentioned southeast quarter is subject to the operation of the
act of May 21, 1930,: and the motion must, therefore, be

Denied.

STOCK-RAISING HOMESTEADS WITHIN PETROLEUM RESERVES-
ACT OF FEBRUARY 28, 1931-PRIOR INSTRUCTIONS SUPER-
0SEDED

INsTRUcTIONS

[Circular, No. 1244]

DEPARTMENT OF THE INTERIOR,

GENERAL LAND On-IcE,

VWaASington, D. C., APriz 3, 1931..

REGISTERS, UNITED STATES LAND OFFICES.

The act of February 28, 1-931 (46 Stat. 1454), provides-

i That section 1 of the Act entitled ,An Act to provide for stock-raising home-
steads, and for other purposes," approved December 29, 1916, is hereby amended
to read as follows:

"That from and after the passage of this Act it shall be lawful for any person
qualified to make entry under the homestead laws of: the United States to make
a stock-raising homestead entry for not exceeding six hundred and forty acres
of unappropriated, unreserved public lands in reasonably compact form: Pro-
vided, however, That the land so. entered shall theretofore have been designated
by the Secretary of the FInterior as 'stock-raising lands': Provided fvrther,
That for the purposes of this Act lands withdrawn or reserved solely as valuable
for oil or gas, shall not be deemed to be appropriated or reserved unless such
lands shall be within the limits of the geologic structure of a producing oil or
gas field, and any patent therefor shall contain a reservation to the United
States of all minerals in said lands, and the right to prospect for, mine, and
remove the same: And provided further, That the provisions of this Act shall
not apply to naval petroleum reserves and naval oil-shale reserves."

The said act permits stock-raising homestead applications to be
made for lands withdrawn or reserved solelyv as valuable for oil or
gas, except as hereinafter stated. The act is construed, to permit
stock-raising homestead applications to be made for lands containing
deposits of oil-shale which lands and deposits by Executive order
of April 15, 1930, No. 5327, were temporarily withdrawn from lease
or other disposal and, reserved for the purpose of investigation, ex-
amination and classification.

The act requires the rejection of stock-raising homestead applica-
ltions for lands within the limits of the geologic structure of a pro-
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ducing oil or gas field or within a naval petroleum reserve or a naval
oil-shale reserve. Such applications should also be rejected where
the land sought is included in an approved oil lease. (See 49 L. D.
312.)

These instructions will be considered as superseding all instructions
heretofore issued in conflict herewith, including those contained in
paragraph 2 of Circular No. 523 (51 L. D. 1, 2), in paragraph 52 of
[ the July 16, 1926, revision of] Circular No. 541 [unpublished] and
in Circulars Nos, 913 (50 L. D. 261), 983 (51 L. D. 65), and 1220
(53 I. D. 127).

C. C. MOORE, Comm'ssiwner.
Approved:

JOHN H.D EDWARDS,
Assistant Secretary.

PROHIBITION AGAINST UNITED STATES XDEPUTY SURVEYORS
ACTING AS AGENTS BEFORE THE LAND DEPARTMENT.

Instructio8s, Apnri4, 1931

A.GENTS-ATTORNEYS-PRA0TiCE- DFPuTY SURVEYO31S-MINIRAL SURVEYORS-
OFFICERS-LAND DEPARTmENT.-

United States deputy surveyors and United States mineral surveyors are per-
sons holding an office or place of trust or profit under the Government of the
United States within the contemplation of paragraph 8 of the rules and
regulations prescribed by the Secretary of the Interior governing the recog-
nition of agents, attorneys- or other persons representing claimants before
his department (46 L. ID. 206). - - -

Commissioner Moore of the General Land Ogflce to Cuhief of ieZd
Division Ramsey, Anchorage, AZaska. a pproved by Assistant
Secretary Ewards: E

I have your letter of September 24,1931, requesting to be advised
as to whether or not a United States deputy surveyor is barred from
acting as an agent: orb attorney in filing applications for- lands
included in nonmineral surveys. : - -

Section 5 of the act of July 4, 1884 (23 Stat. 98, 101), authorizes
the Secretary of the Interior to prescribe rules and regulations .gov-
erning the recognition of agents, attorneys or other persons represent1
ing claimants before his department and pursuant thereto the
Secretary has from time to time prescribed such regulations, the cur-
rent issue of which was approved September 27, 1917 (46 L. D. 206).

Paragraph 8 of these regulations, in so far as material to the ques-
tion herein, is based upon the prohibition contained in section 109 of
the act of March 4, 1909 (35 Stat. 1107), and provides that-
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No person holding any office or place of trust or profit under the Government
of the. United States will be permitted to, appear as an attorney or agent for
the claimant in any case against the United States.,

The paragraph quoted does not specifically mention mineral or
deputy surveyors,. so that the matter of their eligibility to represent
claimants before the Land Department hinges upon the Mother ques-
tion -as to whether or.not such surveyors are by reason of their ap-
pointment as suchholding any office or place of trust or profit under
the Government of the United. States.

In considering the latter question we will briefly refer by analogy
to section 452 of the Revised Statutes which prohibits "the officers,
clerks and employees" of the General Land Office from. directly or
indirectly becoming interested in the purchase of any public land
under penalty of dismissal.

In adjudicating cases involving the prohibition of this section the
department has consistently held that both the United States deputy
surveyors and the United States mineral' surveyors come within the
intendment of the statute. See Floyd v.: Montgomery (26 L. D. 122)
and other cases cited, with approval by the Supreme Court of the
United States in the case of WTaskey v. Hamner (223 U. S. 85),
wherein the question involved was the right of a United States min-
eral surveyor to readjust the lines of a mineral claim made by him
before his appointment and the court held that the surveyor- came
within the purview of section 452, Revised. Statutes, and was dis-
qualified to make or amend a mineral location. '

In the case.of Herbert Mo~icken (10 L. D. .97; 11 L. D. 96), the
department made it clear that in its opinion the disqualification to
enter public lands contained in section 452, Revised Statutes, extended
to officers, clerks and employees in any branch of the public service
under the control and supervision of the Commissioner of the Gen-
eral Land Office, including such officers, clerks or employees in the
offices of surveyors: general and the weight of subsequent: decisions

unhesitatingly upholds 'this view. ' See Johni S. M. Neill (24 L. D.
393); Frank A. Maxwell:(29 L. D. 76) ; Muller v. Coleman (18 L. D.
394); :Alfred Baltzell (29 L. D. 333), and Seymour K. Bradford (36
L. D. -61). See also approved circular letter of September 15, 1890
(11 L. D. 348), addressed to the officers; and employees of the Land
Department informing them that' any, person employed under the
supervision of the Commissioner of the General Land Office, whether
in' the offices of the surveyors general, the local land officesi or else-
where is, during such' employment, prohibited from entering or
becoming interested directly or indirectly in any public land of the
United States.
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This. continued repetition and reassertment of the theory that
mineral surveyors and deputy surveyors are -officers, clerks, or em-
ployees of the Land Department so as to bring them within the pur-
view of section 452, Revised Statutes, would appear to settle the
theory in so far as that particular situation is concerned and no good
reason appears why a different rule should be applied when con-
struing paragraph 8 of the regulations governing, the recognition
of agents and attorneys to represent claimants before the department
and its bureaus and after giving due consideration to the whole
matter I do not believe it is advisable or proper in the interest of good
administration that mineral surveyors or deputy surveyors should
be allowed to appear as agents or attorneys in any case before this
office or its several district offices. The impropriety of permitting
the appearance of such mineral or deputy surveyor is more apparent
in view of his almost unlimited access to the records in the offices
under control of the supervisor of surveys, and in keeping with that
view it is the express opinion of this office that neither United States
mineral surveyors nor United States deputy surveyors are eligible
to recognition as the representative of any person presenting a claim
against the United States in this, or any of the local land. offices.

The regulations approved April 20, 1907 (35 L. D. 534), governing
the recognition of agents and attorneys :before district land offices,
are modified by [unpublished] Circular No. 127, dated June 11,
.1912, so as to require the register to advise the chief of field division
*of every application to practice as an agent or attorney before his
,office and to defer action pending the chief's report therein, and in
view of the opinion herein expressed you may adverse any applica-
-tion for admission to practice as an agent or attorney before any
local land office in Alaska wherein the applicant holds a commission
:as United States mineral surveyor or United States deputy surveyor.

APPLICABILITY OF STATE FISH AND GAME LAWS TO LANDS
ALLOTTED TO INDIANS FROM THE PUBLIC DOMAIN

Opinion, April 15, 1931

INDIAN LANDS-" INDIAN COUNTPaY "-INDiANS-JUTuISDICTION:N.
The political jurisdiction of the Federal Government for all purposes apper-

taining to the protection, control, welfare, and civilization of the Indians is
exclusive as to offenses committed by or against them in " Indian Country."

INDrAN LANDS-i I1NDIAr CGouTRY "-WORDS AND PHBASES.

Since the repeal of section 1 of the Indian Intercourse Act of June 30, 1834,
the phrase 'Indian Country", as used in the Federal statutes, includes
only that portion of the public domain which has been set apart as a reser-
vation in the usual sense for the use and -occupancy of an Indian tribe by
treaty, act of Congress, or Executive order.
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INDIAN ALLoTMENT-PuBLiC LANDS,-" INDIAN COUNTRY "-JURISDIOCTON.
An Indian allotment on the public domain not charged with a subsisting trust

in favor of the allottee by virtue of t act of Congress restoring the land
from the Indian reservation is not " Indian Country " and not subject to the
operation of Federal laws appertaining to the government of such country.

STATE FISH AND GAME BLAwS-PuBo LANDS-INDIAN AiLoTuIENTs-JuBIsOIO-
floN.

The State has full power to regulate fishing and the killing of game on the
Federal public domain within its borders, including lands allotted to Indians
from the public domain not subject to a trust growing out of a former
reservation.

FINNEY, Solicitor:

Upon recommendation of the Commissioner of Indian Affairs, my
opinion is requested-

Relative to the right of the Indians to hunt and fish on land they have home-
steaded on the public domain under the act of July 4, 1884 (23 Stat. 76, 96), and
also allotments made under the fourth section of the general allotment act (Act
of February 8, 1887, 24 Stat. 388), as amended by the act of June 25, 1910 (36
Stat. 855).

The question presented is primarily one of assumed conflict be-
tween Federal and State jurisdiction and although it arises upon an
inquiry involving land in the State of California it is of such' im-
portance in many of the public-land States that it must be considered
generally. The act of July 4, 1884, provided-

That such Indians as may now be located on public lands, or as may, under
the direction of the Secretary of the Interior, or otherwise, hereafter so locate,
may avail themselves of the provisions of the homestead laws as fully and to
the same extent as may now be done by citizens of the United States.

Section 4 of the said act of February 8, 1887, provides-

That where any Indian not residing upon a reservation, or for whose tribe
no reservation has been provided by treaty, act of Congress; or Executive order,
shall make settlement upon any surveyed or unsurveyed lands of the United
States not otherwise appropriated, he or she shall be entitled, * * * to have
the same allotted * * as provided in this act for Indians residing upon
reservations.

The said amendatory act of 1910 provides-

That where any Indian entitled to allotment under existing laws shall make
settlement upon any surveyed or unsurveyed lands of the United States not
otherwise appropriated, he or she shall be entitled * * * to have the same
allotted * * * in manner as provided by law for allotments to Indians
residing upon reservations * *

For the purpose of limiting the argument and thus avoiding
unnecessary complications in considering the; case as stated, it should
here be said that this same act of February 8, 1887, provides a scheme
for the allotment of Indian reservation lands but inasmuch as the
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question submitted does not include reservation allotments -as such:
no question arises with reference thereto. With respect to reserva-
tion allotments, therefore, further reference will not be made except
as it becomes necessary to explain certain judicial decisions which
bear on the question of allotments on the unreserved public domain.

The- general principles of -political jurisdiction necessarily in-
volved and which indeed constitute the very foundation of this
inquiry are conclusively settled by the highest authority. It is de-
duced from the decision of the Supreme Court of the United States
in PolZard's Lessee v. Hagan (3 How. 212), that prior to the adoption
of the Constitution of the United States the power of the original
thirteen States over the territories which they severally occupied
was exclusive and plenary and that upon the execution of that com-
pact the Federal Government thereby created took by cession from
the States such powers of government as were therein specifically
defined. Among other things, the United States was invested with
the eminent dolain of the country ceded, both national and mu-
nicipal, for the purpose of tempor government. But "when the,
United States accepted the cession of the territory they took upon
themselves the trust to hold the municipal eminent domain for the
new States and to invest them with it to the same extent in all
respects that it was held by the States ceding the territories."; When
a new State was admitted into the Union it was on an equal footing
with the original States. The new State succeeded to all the. rights
of sovereignty, jurisdiction and eminent domain possessed at the
date of cession, "except so far as this right was diminished by the
public lands remaining in the possession and under the control of the
United States for the temporary purposes provided for in the deed
of cession and the legislative acts connected with it." Nothing
remained to the United States according to the terms of the -agree-
ment but the public lands, and " if an express stipulation had been
inserted in the agreement granting the municipal right of sovereignty
and eminent domain to the United States, such stipulation -would
have been void and inoperative because the United States have no
constitutional capacity to exercise municipal jurisdiction, sovereignty
or eminent domain within the limits of a State or elsewhere except
in* the cases in which it is expressly granted "-the exceptions noted
being the power given to Congress! by the 16th clause of the 8th
section of the first article of 'the, Constitution, "to exercise exclusive
jurisdiction " over a territory not exceeding ten miles square, which
by cession of particular States and the acceptance of Congress may
become the seat of* Government of the United States, and to exercise
like authority over " all places purchased by the consent of the legis-
lature of; the State in which the same- may be f6r the erection'; of

35-1



352 DECISIONS OF THE DEPARTMENT OF THE.JINTERIOR

forts, magazines, arsenals, dockyards, and other needful buildings,"
and these are the only cases within the United States in which all
the powers of government are united in a single government except
in the cases already mentioned of the Territorial Governments and
there a local government exists. "The right * * * of every
new State to exercise all the powers of government which belong to
and may be exercised by the original States of the Union must be
admitted and remain unquestioned except so far as they are tempo-
rarily deprived of control over the public lands." Pollard's Lessee
v. Hagan, supra.

But sovereignty jurisdiction does not in any wise depend upon
whether the United States came into the possession of the land since
the adoption of the Constitution by State grant or whether they ac-
quired it by cession from foreign countries. In Pollard's Lessee v.
Hagan, cited above, the case was that the territory involved had been
ceded by the State of Georgia to the United States April 24, 1802,
and the State of Alabama had been thereafter erected on that
territory. But since the adoption of the Constitution the United
States have by cession from foreign countries come into the posses-
sion of a large country lying between the Mississippi River and the
Pacific Ocean and out of these Territories several States have been
formed and admitted into the Union. Having the title, they have
usually reserved certain portions of their lands: from sale or other
disposition for the uses of the Government. It is gathered from
the decision of the same court in Fort Leavenworth Railroad Co. v.
Lowe (114 U. S. 525), as in the case cited above, that only with the
consent of the legislature of the State does the United States acquire
jurisdiction exclusive of all State authority. Lands owned by the
United States acquired by purchase without the consent of the State
or by cession from other governments confers no jurisdiction on
the United States except in the execution of its constitutional
powers and "the State jurisdiction still remains complete and per-
fect." The exemption from State control is essential to the inde-
pendence and ysoverign authority of the United States within the
sphere of their delegated powers but ",when not used as such instru-
mentalities the legislative power of the State over the places ac-
quired will be as full and complete as over any other place within
her limits." The land constituting the. Fort Leavenworth Military
Reservation was acquired by the United States by cession from
France many years before Kansas became a State; and whatever
political sovereignty and dominion the United States had over the
place comes from the cession of the State since her admission into
the Union. "It not being a case where exclusive legislative au-
thority is vested by the Constitution of the United States, the ces-
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sion could be accompanied with such conditions -as the State might
see fit to annex not inconsistent 0with the free and effective use of
the fort as a military post.": Fort Leavervworth R. R. Co. v. Lowe,
supra.

The political powers of the United States with respect to Indians
are defined by the Constitution: of the United States as follows: (a)
Section 8, Article T, "'"The Congress shall have power * * * to
regulate commerce * * among the several States and with the
Indian tribes," and (b) "to make all laws which shall be necessary
and proper for carrying-: into execution the foregoing powers."'
There is: also the further power conferred upon the President of the-
United States by section 2, Article 2 of the same instrument, " to
make treaties by and with the advice and consent of the Senate."'

The United States in the beginning adopted the principle origi-
nally established by European nations that the aboriginal tribes
were to be regarded as the owners of the territories they respectfully
occupied. See United States v. Rogers (4 How. 567); Johnson v.
2I'Intosh (8 Wheat. 543, 574, 584),; United States v. Kagarma (118
U. S. 375,1381, 382). 'Indian natives have always been regarded as
distinct political communities between which and our Government
certain' international relations were maintained. These relations
-were established by treaties: to the same extent as with foreign
powerisuntil discontinued. by the act of March 3, 1871 .(16 Stat. 544,
566; section 2079, Revised Statutes), since which time it has been
the policy of the United States to govern the Indians by acts of Con-
gress. United States v. Kagama, supra. 'They were treated as sov-
ereign communities possessing and exercising the right of free de-
liberation and action, but in consideration of protection owing a
qualified subjection to !the United States. ' See Ex parte ReynoUls,
U. S. C. C. W. D. Ark (1879), Parker, District Judge (18 Alb. L. J.
8; Fed. Cas. 11, 719; 5 Dillon 394-).; See also- Cherokee Nation v.
Georgia (5 Pet. 1, 16) (1831) ; Worcester v. Georgia (6 Pet. 515,
584) (1832).

Such being the political status- of Indian -tribes,: it became of neces-
sary importance that some sort of definition be given circumscribing
the territorial domain of the several tribes and thus came into
common parlance the term 'X Indian country " as later defined by the
so-called " Indian Intercourse Act" of June 30, 1834 (4 Stat. 729).
The definition comprehended " that part of the United States west
of the Mississippi and not within the States of Missouri or Louisiana
or the Territory of Arkansas', and also that part of the United
States' east o f the Mississippi River and not within any state to
which the Indian title has not been extinguished."

18607-32-voL 53 - -2



354 DECISIONS OFY THE DEPARTMENT OF THE INTERIOR [

- In. 1882 the -Circuit Court of Appeals for the 8th Circuit held
that said act of June 30, 1834, was repealed by section 5596, Revised
Statutes, and consequently said act " is no longer a part of the law
of the land." But the question as to what is the Indian country since,
the repeal of said act though mooted was "not decided" at this
time. However from a decision of the Circuit Court for the District
of Oregon, -February 3, 1883, in United States v. - William Martin
(8 Saw. 473, 480481; 14 Fed. 817, 822-823), I quote the following:

, Ever since the phrase "the Indian country" found its way into the federal
legislation, it has been used to signify not only a place or tract of country
actually occupied by Indians, but also a tract so occupied by them and set
apart or designated as exclusively for their use under and by the authority
of 'the United States.

In the progress of time what are known as "the Indian reservations"
have come to be the only country so occupied by them; and these now con-
stitute the Indian country of the United States, and there is no other. And
they are such in both law and fact. In Foilty-thred Gallons of Brandy, 11 Fed.
Rep. 47, Mr. Justice McCrary held that section 1 of the intercourse act of
1834, sepra, was repealed by section 5596 of the Revised Statutes, and that
in his judgment the phrase "Indian: country" as used in the Revised
Statutes now only includes " that portion, of the public domain which is set
apart as a reservation, or as reservations, for the use and occupancy of the
Indians, and not the whole vast extent of the national domain to which the
Indian, title has not been extinguished." Upon a, rehearing of this case
(14 Fed. Rep. 539) the learned judge said: "An Indian reservation is a
part of the public domain set apart by proper authority for the use and
occupation of a tribe of Indians. It may be set apart by an act of Congress,
by treaty, or by executive order." See also upon this point United States v.
Bridleman; United States v. Leathers, and United States v. Sturgeon, sutpra

The foregoing statement became and remains the settled law of

the subject and properly understood there are no decisions to the:
contrary. And these involved elements were grouped and their rela-
tion to each other considered by the Supreme Court of the United
States at its October term, 1929, in Stuplus Trading' Company V.

Cook (281 U. S. 647, 650) as follows:

It is not unusual for the United States to own within a State lands which
are set apart and used for public purposes. Such ownership and use without
more do not withdraw the lands from the jurisdiction of the State. On the con-
trary, the lands remain part of her territory and within the operation of her
laws, save that the latter can not affect the title of the United States or-
embarrass it in using the lands or interfere with its right of disposal.

A typical illustration is found in the usual Indian reservation set 'apart
within a State as a, place where the United States may care for its Indian
wards and lead them into habits and ways of civilized life. Such reservations
are part of the State within which they lie and her lawos, civil and criminal,
have the same force therein as elsewhere within her limits, save that they can
have only restricted application to the Indian wards. Private property within
such a reservation, if, not belonging to such Indians, is subject to taxation
under the laws of the State. Another illustration is found in two classes of
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military reservations within a State-one where the reservation, although
established before the State is admitted into the Union, is not excepted from
her jurisdiction at the time of her admission; and the other where the reserva-
tion, although established after the admission of the State, is established either
upon lands set apart bythe United States from its public domain or upon lands
purchased :by it for the purpose without, the consent, of the legislature of the
State. In either case, unless there be a later and affirmative cession of jurisdic-
tion by the State, the reservation is a part of her territory and within the field
of operation of her laws, sdve that they can have no operatioln which wo-uid
impair the effective use of the reservation for the purposes for wvhich it is
maintained. [Italics supplied.]

Thus it results that lands set apart for an Indian tribe are reserved
for the use and occupancy of such tribe and the United States have
jurisdiction to the end that these reservation Indians may be led into
the ways and habits of civilized life. The jurisdiction of the Federal
Government is sufficient and exclusive to promote the end to be
attained. The Congress of the United States has the duty to legis-
late to that end and the power to declare the means and methods
necessary thereto, and in furtherance of such policy it has enacted
a code of criminal laws within its powers. Pursuant to treaty stipm-
lations with the tribe and congressional legislation based on agree-
ments of less dignity than treaties, it has reduced and circumscribed
the area owned and occupied by the tribe. Such a reduced area
became " the usual Indian Reservation " within the meaning of the
decision above cited and the land formerly owned or occupied by the
tribe became the property of the United States freed of all Indian
claim and, therefore, public domain of the United States. It was no
longer "Indian country." When in the pursuance of that same
policy it appeared necessary to allot the land in these diminished
reservations and to sell the surplus land therein for the benefit of the
Indians and such surplus land was restored to the public domain
charged with that trust, it remained Indian country and still subject
to the qualified sovereignty of- the United States. But just so soon as
the trust was satisfied the remaining lands within the reservation
were restored to the public domain, ceased to be Indian country and
there remained with the United States no duty to perform with
reference thereto. So thus there became a large body of the public
lands within the exclusive political jurisdiction of the State wherein
such lands were located and as to which the United States had no
right of sovereignty except such as it might exercise within its con-
stitutional powers hereinbefore reviewed.:

In United States jv. Peican (232 U. S. 442), it was held that the
Colville Indian Reservation in the State of Washington, set apart
by Executive order in July, 1872, has been repeatedly recognized by
acts of; Congress as -a legally constituted reservation and as such
5 is included in Indian country; " that the authority of Congress to
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deal with crimes committed on or against Indians within an Indian
Reservation is not affected by the admission of the territory within
which it is.included as a State into'the Union; that lands allotted in
severalty to the Indians of that reservation when the remainder of the
reservation was thrown open to settlement were held in trust by the
United States for the allottees under the jurisdiction and control of
Congress for all governmental purposes relating to the guardianship
and control of the Indians and that Congress has power to punish
crimes committed by or against Indians upon lands so allotted inas-
much as the allotments in severalty are embraced in the term " Indian
country " and the allotufents of the Colville Reservation "have not
been excluded therefrom by the statutes providing' for the allot-
ments." But in Clairmont v. United States (225 U. S. 551, 560),
which involved the construction of. Federal statutes relative to intro-
duction of liquor into the " Indian country," it was said-

In the present case there was no provision, either in the treaty with the
Indians or by act of Congress: which limited the effect of the surrender of the
Indian title. * * e The Indian title or right of occupation was extinguished
without reservation and the .relinquished strip came under the jurisdiction
of the territory and later under that of the State of Montana. It was not
"unappropriated public land" or land " owned or held by any Indian or Indian
tribe."

* * * in accordance: with the repeated rulings of this court it was not
Indian country. The District Court therefore had no jurisdiction of the offense
charged. 

These two cases illustrate the line of cleavage. Thus if the Indian
allotment was of lands in reservation for the future use of the In-
dians it remained subject to. that use.and was, therefore, Indian
country within the jurisdiction of the United States and subject to
its applicable laws so long as they held the sovereign title in trust
for Indian wards. On the other hand if the Indian title to a piece
or tract of land was extinguished it ceased to be Indian country and
the full sovereign jurisdiction of the State attached when the trust
expired, whether upon or after the admission of the State into the
Union.

In. this connection it becomes necessary to consider at some length
the case of Donnelly v. United States (228 U. S. 243). That was a
case of the prosecution of a white man. for the murder of an Indian
on the, Extension of the Hoopa Valley Indian Reservation in Cali-
fornia established by Executive order of President Harrison October
16, 1891, -as an enlargement of the Klamath River Indian Reserva-
tion established by President Pierce.in 1855. Only so much of the
issue will be stated as bears on the question involved in this opinion,
namely, whether the locus in quo being within a lawfully established
Indian reservation was "Indian-country." The Court held that it
was such on the following state of facts: The land involved was
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acquired from Mexico by cession, and the conditions of the cession
are. found in the treaty of Guadalupe Hidalgo of February 2, 1848
(9 Stat. 922). By Article 11 of that treaty in consideration of the
fact that a great part of the territories ceded by Mexico is " to be
comprehended for the future within the limits of the United States
is now occupied by savage tribes who will hereafter be under the
exclusive control of the. Government of the United States and -whose
incursions within the Territory of Mexico would be prejudicial in
the extreme," it is solemnly agreed that " when providing for the
removal of the Indians from any portion of said territories or for
its being settled by citizens of. the United, States * * * special
care shall then be taken not to place its Indian occupants under the
necessity of seeking new homes by permitting those invasions which
-the United States have solemnly obligated themselves to -restrain."
The State. of California was admitted into the Union by the act of
September 9, 1850 (9 Stat. 452), "on an equal footing, with the
original States in all respects whatever." By section 3 of the same
act it was provided:

That the said State of California is admitted into the Union upon the express
condition that the people of said State, through their legislature or otherwise,
shall never interfere with the primary disposal of the public lands within its
limits and shall pass no law and do no act whereby the title of the United
States to and the right to dispose of the same shall be impaired or questioned.

April 8, 1864, Congress passed an act entitled."An Act To provide
for the better organization of Indian affairs in California " (13 Stat.
39), which, among other things, provided in. section 2 that there
should be set apart by the President not exceeding four tracts of
land within the limits of the State "to be retained by the United
States for the purposes of Indian reservations -. * * Provided,
That at least one of said tracts shall be located in what. has heretofore
been known as the northern district." Upon the basis of facts shown
by the foregoing recital, the reservation in question was made pur-
suant to that act and the court said (p. 269)-

* * * With reference to country that was formerly subject to Indian
occupancy, the cases. cited furnish a criterion for determining what is
"Indian Country." But " the changes which have taken place in our situation"
are so numerous and so material, that the term can not now be confined to land
formerly held by the Indians,-and to which their title remains unextinguished.
And, in our judgment, nothing can be more appropriately deemed "Indian
Country:" within the meaning of those provisions of the Revised Statutes that
relate to the regulations of the Indians and the government of the Indian
country, than a tract of land that, being a part of the public domain, is law-
fully set apart as an Indian reservation.

At. first impression, there is a disturbing element in the Donnelly
case. At the date of the admission of California into the Union the
United States had full dominion and exclusive juridiction over that
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territory. Upon the admission of the State full and complete juris-
diction passed to the State. The Indians did not then occupy lands
embraced by the reservation. They had no right, title or claim
thereto, so they had no title to extinguish. There was therefore
no " Indian Country " in the usual sense. But there is asserted by the
court the exclusive right of the United States under its treaty with
Mexico under the international obligations imposed upon a new
sovereign to secure and promote the welfare of a dependent people
'and under reservations in the act of admission hereinbefore set out,
the right to set apart its public domain for the exclusive use and bene-
fit of the Indian tribe. This the court says thereby became " Indian
Country." And a white man, a citizen of the United States and of
the State of California, was tried and convicted of murder as of a
case within the exclusive sovereignty of the United States by virtue of
sections 2145 and 5339, Revised Statutes, the first of which had been
repealed in so far as it defined Indian Country, and the other being
limited to a place or district of country over which the United States
had a constitutional jurisdiction. But without questioning the legal
integrity of that decision (Mr. Justice Van Devanter did and Justices
Holmes, Lurton and Hughes dissented on grounds that throw no light
on the present discussion), it will be enough to say that public lands
in California so long as they are in reservation for the use of an
Indian tribe constitute Indian country and, therefore, are not subject
to the operation of State laws which would impair the effective use
of the reservation for the purposes for which it is maintained.

For all practical purposes, therefore, the situation in California is
the saime as in other public-land States and where lands have been
reserved for the use of the tribe, have been allotted to members of
the tribe under an agreed pro rata distribution and the excess lands
of the reservation have been restored to the public domain dis-
charged of all trust, the lands so restored are no longer Indian
country but public domain of the United States. In the one case
the entire public domain of the State of California was subject to
reservation for such disposition as the United States cared to make
of it for the government of the Indians, and in the other the land
had been released to the full sovereignty of the State upon its ad-
mission into the Union so far as the claim of the Indian was con-
cerned or if released after the admission of the State in so far as
was preserved to the United States the right of sovereign proprie-
torship to use the land for any purpose of government. If and
when these reservation lands in the State of California have been
released from occupancy of the tribe they will be fully restored to
the public domain unless'a further trust shall have been set up for
their allotment to members of the tribe. In that event the sover-
eignty of the United States will continue until the trust shall have
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been duly executed but if no further trust follows, the -full and
complete sovereignty of the State will attach as of other lands of
the United States held for disposition under general laws.

It results that lands held in trust for an Indian tribe whether for
its government as such or for allotment to its members is "Indian
Country " within the legislative powers of Congress. and that such
laws may be enacted with reference thereto as the policy of the
Government may dictate not inconsistent with the purpose for which
these reservations were created but such Federal powers are not
plenary and: do, not exclude Sthe sovereignty of the State in the
exercise of political powers that do not infringe .on the powers of
the Federal Government as above defined. Differently and more
precisely stated, the State upon its admission into the Union came
into being as a political entity invested with full powers and the
United States under its iseveral compacts had only such contingent
powers as are found necessary to administer Indian affairs.

It does not appear upon this record under which of the three, laws
mentioned in the reference for opinion the particular* allotments in
question -were made, nor is it material. If they were l awfully

allotted under any one of those acts the lands$ covered by. these allot-
inents were necessarily "lands of the United States not otherwise
appropriated " and the allottehe. must have: been an Indian "not -re-
siding upon a reservation or for whose tribe no reservation has been
provided by treaty, act of Congress or -Executiveorder." See. act
of July 4, 1884 (23 Stat. 76, 96), and section 4 of the act of February
8, 1887, as amended by the act of June 25, 1910 (36 Stat. 855). See
also section 4 of the, act of February 28; 1891 (26 Stat. 794). They
were not reservation lands and did not by their allotment. become
such in " the usual " or any legal, sense..

In Ex parte Moore (133 N. W. 817), the Supreme Court of South
Dakota had the precise question in all its pertinent aspects on a writ
of habeas corpus for the discharge of an Indian from the State
penitentiary pursuant to his conviction of the crime of. murder on an
Indian allotment., It was held that the. trial court had jurisdiction
and the writ was discharged. The court said that it would take
judicial notice .of the location of a, section of land :in a Government
survey; that the United States courts do not have exclusive jurisdic-
tion over an. offense committed by an Indian on an Indian allotment
upon the public domain outside the boundaries of any reservation and
within the limits of the State; that the enabling act did not prevent
the State from taking jurisdiction. over crimes committed in the
Territory which was restored to the public; domain;- that the mere
fact that an Indian took allotments therein did not make such allot-
nents qasi Indian reservations ,under the exclusive jurisdiction j of

the United States; that the locs in quo being upon lands restored

~359



360 pECISIONS OF THE DEPARTMENT OF THE INTERIOR [Vol.

to the public domain under the act of Congress dissolving the Great
Sioux Reservation, which provided that Indians residing upon that
portion of. the reservation so restored might -procure an allotment
upon the Government domain in the restored territory outside the
boundary of the diminished reservation, did not create a trust for
such Indians; that the section of land in question was no longer an
"Indian country reservation" and that the allotment of it to an
Indian did not change its character.

At page 820 of the decision it was said-

* * *? The fact that thereafter some Indian might obtain an allotment of
some portion thereof under the federal law permitting an Indian to acquire an
allotment on the public domain off his reservation would knot reinvest the
United States with exclusive jurisdiction as to crimes committed by Indians
generally on such an allotment. Neither would such fact constitute such an
allotment a little quasi Indian reservation off by itself, and also thereby creat-
ing the possibility of having a great number of half a mile square little Indian
reservations, all under the exclusive jurisdiction of the United States, scattered
and intermixed all around over a county or counties of a state. We cannot
believe that any such result was ever intended, but that all such allotments, so
far only as the commission of offenses are concerned, are subject to the general
laws and jurisdiction of the state courts just the same as any other public
domain within a state and not within the limits and boundaries of an Indian
reservation.

That decision was later reviewed by a Federal court (221 Fed.
954), wherein it was held that the State court did not have jurisdic-
tion of the case because the Indian title had never been extinguished
and the land: had not been restored to the public domain. This left
the case in the same status with that of United States v. Pelican,
above noticed, and does not impinge upon the general principles of
municipal jurisdiction announced in both decisions.

I advise you that an Indian'allottee of lands on the unreserved
public domain at the date of allottent is subject to the laws of the
State and that he may be prosecuted by the State as any other
offender for the violation of such laws though he may be at the time
of his offense a ward of the Federal Government in the sense that
his allotment is restricted and held in trust for his use and benefit.
And this is especially true of minor offenses, like hunting and fishing
in violation of State laws, not covered by section 9 of the act of
March 3, 1885 (23 Stat. 362, 385), which does not have operation
outside of a technical Indian reservation or former Indian reserva-
tion lands still held in trust, and which would leave the Indian
allottee who belongs to no tribe without any restraining influence
whatsoever and subject to no applicable law, Federal or State. Even
a treaty entered into by and between the United States and a band of
Indians that the 'Indians shall have the right to hunt and fish on
"unoccupied'lands of the United States:" within a described territory
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is superseded by the act admitting the State into the Union; and on
the public domain " The power of all the States to regulate the killing
of game within their borders will, not be gainsaid." (Wsarc v. Race
Horse, 163 U. S. 504.)

Approved:-
Jos. M. DIXON,

Fi4rst Assistant Secretary.

FRED E. DOTY

Decided April 18, 1931

PrIVATE CAIU-BoRD oP LAND COmMISSIONES-LAND DEPARTMENT-COURT'S-
JURISDICTION-PATENT-STJYVEY.

The Board of Land Commissioners created by the act of March 3, 1851, was
vested with the power to adjudicate private land claims, subjeet to review
by the courts, and the only jurisdiction conferred upon the Land Depart-
ment was that of surveying the tracts and issuing patents after confirmation.

EDWARDs, Assistant Secretary.:
This is an, appeal by Fred E. Doty from decision of February 14,

1927, by the Commissioner of the General Land Office rejecting his
homestead application for SW'/4 Sec. 31, T. 6 S., R 9 W., S. B. M.,
California, because of .conflict with a patented private land claii.
Numerous other similar applications were rejected in the. same de-
cision for reasons stated as follows:

The boundaries of the following Mexican grants meet at a point in the north-
east part of T. 5 S., R. 9 W., S. B. M., California:

Lomas de Santiago (Docket 356) which lies to the east of the point of com
Mon intersection and which was patented to Teodocio Yorba February 1, 1868
(Vol. 6, pages 479 to 487, inclusive).

San Joaquin (Docket 359) which lies to the south and which was patented to
Jose Sepulveda September 19, 1867 (Vol. 6, pages 437 to 452, inclusive).

Santiago de Santa Ana (Docket 578) which lies to the north and west of the
point of common intersection and which was patented to Bernardo Yorba. and
others, December 21, 1883 (Vol. 12, pages 250 to 295, inclusive).

The three grants together make one large tract within the exterior bounda-
ries of which there are no lands other than those embraced in the grants
mentioned.

All the lands applied for are within the, exterior limits of the combined tract
so patented and therefore the lands are not su'bject to homestead entry. Ben
MeLendon (49 L. D. 548 and 49 L. D. 561), and John Adams et at; (51 L. D.
591) and the cases cited therein.

The grant, known as Lomas de Santiago was confirmed by the
Board of Land Commissioners on August 15, 1854, under the act. f
March 3, 1851 (9 Stat. 631), -acording to described boundaries and
as containing four square leagues, more or less. Upon review of the
case by the United States District Court for the Southern District of
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California, the decree of confirmation was affirmed December. 11,
1856, in language as follows:

It is ordered, adjudged and decreed that the decision of the, said Board of
Commissioners be and the same hereby is affirmed, and that the claim of the
appellee is good and valid, and that the same be and hereby is confirmed to him
to the extent of eleven square leagues and no more, within the boundaries speci-
fied in the grant or Titulo filed in the case, reference being had to the expedi-
ente and map referred to in said grant and to the act of judicial possession
filed in this case: Provided, That if there be less than the quantity of eleven
square leagues of land contained and included within the boundaries men-
tioned, the confirmation is hereby made in such less quantity.

No appeal was taken to the Supreme Court, and the decree of con-
firmation accordingly became final. Pursuant to the provisions of
section 13 of the act, the tract was surveyed and patent issued as
stated, embracing an area of 47,226.61 acres.-

The San Joaquin was confirmed by the Board of Land Commis-
sioners April 25, 1854, and upon review by the United States District
Court for the Southern District of California, at its December term,
1856, the confirmation was affirmed to the extent of 11 square leagues
and no appeal having been taken to the Supreme Court the confir-
mation became final. Survey was thereafter made and patent issued.

The Santiago.de Santa Ana grant was confirmed by the Board of
Land Commissioners on July 10, 1855, and upon review thereof by
the United States District Court at its June term, 1857, the said
decree was affirmed and declared final. Thereafter the tract was sur-
veyed and patented as stated.

The substance of the argument in support of the homestead appli-
cations is that the said patented grants were confirmed in violation
of the laws governing the recognition of such claims,, and that the
patents issued thereon are mere nullities and should be ignored.

This department was never vested with authority to adjudicate'
such claims. The Board of Land Commissioners was given that
power by the act of March 3, 1851, subject to review by the courts.
Upon confirmation it was incumbent upon this department to survey
the tracts and issue patents. This having been done the grants be-
came final as against the United States. This department has no
further jurisdiction in the premises. The decisions cited by the;
Commissioner are full and comprehensive and conclusively dispose
of all the questions, raised herein. They have been reaffirmed and
followed in more recent cases, and'it is deemed unnecessary to again
review the authorities in refutation of the contentions reiterated in
the, present matter. See the similar case of Ada Monikca WillWam&
(52 L. D. 491).

The decision appealed from is accordingly
Affrmed.
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LOUISIANA FURS, INC., ET AL. v. STATE OF LOUISIANA

Decided April 18, 9310

ScHooL LAND-SWAMP LAND-LOuiSIANA-CONEIfMAT1ON-SUJRVEY.
The act of April 23, 1912, expressly confirmed title in the State of Louisiana

to unsurveyed lands shown by official protraction of the Government sur-
veys to be embraced within sections numbered sixteen in those townships in-
which unsurveyed swamp lands had been certified or patented to the State,
and further surveys by the Government are unnecessary.

EDWARDS, A8sistant Secretary::

The State of Louisiana applied for the survey of a large area of
lands involving 24 townships in the State alleged to be swamp in
character and to have been omitted from certain patents theretofore
issued to the State for lands inuring to it under its swamp land grant.

The Louisiana Furs, Inc., and a number of other alleged trans-
ferees, protested against the application for survey on the ground
that the lands had been embraced in patents to the State and that
practically all of them had been transferred by the State to the
protestants.

By decision of November 28, 1930, the Acting Commissioner of the
General Land Office held that the lands in question had been dis-
posed of by Government certifications and patents and that the-
United States was now without authority to survey the same or to
adjust disputes as to titles or boundaries as between the State and its
transferees or between the transferees themselves.

These lands were not actually surveyed, but they were certified or
patented by township descriptions ascertained by protraction from
prior surveys to fill in a large area of unsurveyed lands notoriously
swamp and practically surrounded by surveyed lands. It was found
by the General Land Office that the existing surveys on the north,
east, west, and south, together with the high-water mark of the Gulf,
formed a perimeter of .the swamp area and sufficiently identified the
lands within that boundary, and that all of the lands within that
area not otherwise disposed of or reserved -were certified or patented
to the State by descriptions with reference to the protracted town-
ships.

The State contends that there are large excess areas over the acre-
age called for by the certifications and patents, but conceding such to
be the case, that would not afford Vgood ground for surveys if the
lands were included in the patents as found by the General Land
Office. The rule in respect to title to excess areas is the same whether
patent be issued for lands actually surveyed or estimated by protrac-
tion.

363:
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The appeal states in part as follows:
p~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

In the decision appealed from it is held that all of the land in the said un-
surveyed townships was approved to the State, subject to the right of the State
under the school grant, and that the United States has not now, nor has it
had, since said approvals any interest in the land conveyed thereby.

This may be true if a designation of unsurveyed townships by number with-
out survey or the official protraction of the township lines identifies and describes
with sufficient accuracy to designate particularly and clearly the lands confirmed
as swamp, but the mere designation of a section numbered sixteen in such
unsurveyed townships does not constitute a sufficient location of such school
sections, when taken in the light of the decisions of the courts and of your
department.

Section numbered sixteen of each township was granted to the State of Lou-
isiana for school purposes under the acts of April 21, 1806 and March 3, 1811, a
grant in praesenti subject to location by the Federal Government, and it has
been uniformly held that the grant of a school section in place does not attach
to any particular tract of land until the csame is identified by survey.

* * - * X * * * * X

Moreover the area of the alleged twenty-four townships contain two perma-
nent bodies of water, White and Grand Lakes, and the question of indemnity
for lost land in place under the school grant naturally arises.

:; * f* Ad * * * 0 * * n: 

While it is apparent that it was the intention of the Land Department to
confirm in the State of Louisiana all of the swamp lands in the said unsurveyed
area of the twenty-four townships, it is here contended that the unsurveyed
areas designated by alleged township numbers and so confirmed cannot be
classed as a boundary survey case; that the area of the lands approved has
not been identified and described with sufficient accuracy to designate particu-
larly and clearly the lands so approved; and that the Federal Government has
not fulfilled the necessary obligations and requirements of law in the allocation
and identification in place of the sections numbered sixteen in the alleged
townships within the said unsurveyed area, or in the adjustment of indemnity
for such sections lost in place.

The answer made by the protestants to the appeal calls attention
to the fact that the Supreme Court of the State has recognized that
the State may acquire title to -unsurveyed lands under its swamp
grant, and that it is immaterial whether the actual acreage be more

or less than the area called for in the patents. Attention is also called

to the fact that the legislature of the State has provided for the sale
of unsurveyed school sections, thus in effect acknowledging that the
State acquired title to school sections in the areas identified by the
protracted surveys.

The title of the State to school sections under such circumstances
was expressly confirmed by Act of Congress of April 23, 1912 (31
Stat. 90), which reads as, follows:

That all the unsurveyed lands in the.State of Louisiana which are shown
by official protraction of the Government surveys heretofore made to be em-
braced within sections numbered sixteen and which lie in the same township
as lands which have been certified or patented in that State under the Act ap-
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* proved March second, eighteen hundred and forty-nine, entitled "An Act to aid
the State of Louisiana in: draining swamp lands therein," and the Act ap-
proved September twenty-eight, eighteen hundred and fifty, entitled "An Act
to enable the State of Arkansas and other States to reclaim swamnp lands within
their limits," be, and the same are hereby, fixed, reserved, and confirmed to
that State for the benefit of public schools as though the official surveys had
been regularly extended over such townships.V

This act seems to'be' clearly- applicable and effective to dispose of
the contention that it is necessary to survey these lands in order to
pass title to school sections numbered sixteen.

In respect to the suggestion that it will be necessary to have sur-
veys made in order to determine the right of the State to indemnity
for school sections lost in lake areas, the department expresses no
opinion as to what' methodi of adjustment, if any, in that regard
should be adopted, as no definite claim for indemnity has been made.

Upon full review of the record, the department finds no sufficient
reason for: disturbing the decision appealed froin, and the; same- is
accordingly

____ Affli~Sm~ed.

STATE OF UTAH

Decided April 18, 1931

SCHOOL LAND-RECLAM-ATION-WITHDRAWAL-WORDS AND PHRASES.

A temporary reclamation withdrawal made pursuant to the act of June 17,
1902, comes :within the meaning of "other reservations of any character"
excepted from the grant of school lands to the State of Utah by the proviso
to section 6 of the enabling act of July 16, 1894.

SCHOOL LAND-WITHDRAWAL-RESTORATIONS--EQUITABLE TITLE-VESTED RIGHTS.

The title to a designated school section in place does not vest co instanti in
the State of Utah under section 6 of the enabling act of July 16, 1894, upon
the extinguishment of, a reservation created prior to survey, but the: State
must await restoration of the.land to the public domain, and the inter,
vening of another withdrawal will postpone further the attachment of the
grant.

PUBILIC LANDS-WORDS AND PHRASES.

The term "public lands " varies in different statutes passed for different
purposes and is sometimes used in larger signification than a mere designa-
tion of lands subject to sale and disposal under: general laws.

SCHOOL LAND-SURVEY-WORDS AND PHRASEs.

The phrase otherwise disposed of under the authority of any Act of Con-
gress," as used in the school land grant to the State of Utah in section 6 of
the enabling act of July 16, 1894, covers other disposition, whether prior
or subsequent, if made before the land had been appropriately identified
by survey and title had passed.

365:
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SCHOOL LAND-MIrENaAL LANDS-PHosPHATE LANDS-WITHDRAwAL.

Lands within a phosphate reserve at the date of the additional grant of school
sections mineral in character by the act of January 25, 1927, are by rea-
son of such reservation excluded from the provisions of that act by sub-
section (c) thereof.

EDWARDS, Assistant Seeretary:
The State of Utah through its attorney general has appealed from

a decision of the Commisioner of the General Land Office dated Jan-
uary 14, 1930, holding that the, rights of the State of Utah do not
attach as to Sec. 16, T. 3 S., R. 25 E., S.0 L. M., under the provisions
of the act of July 16, 1894 (28 Stat. 107), or the act of January 25,
1927 (44 Stat. 1026).

The record shows that the survey of said land was accepted June
22, 1906; that the land was temporarily withdrawn from all dispo-
sition under the first form, act of June 17, 1902 (32 Stat. 388), by the
Secretary of the Interior on March. 1, 1905, Island Park Reservoir
site, and that said withdrawal was revoked May 21, 1919, the section
having previously been included in Phosphate Reserve No. 24 by
Executive order of May 11, 1915. There are no other withdrawals.

Section 6 of the act of July 16, 1894, stipra, which became effective
upon the admission of Utah into the Union January 4, 1896, by
proclamation of the President, reads as follows:

That upon the admission of said State into the Union, sections numbered
two, sixteen, thirty-two, and thirty-six in every township of said proposed
State, and wheref such sections or any parts thereof have been sold or" other-
wise disposed of by or under the authority of any Act of Congress other lands
equivalent thereto, in legal subdivisions of not less -than one quarter section
and as contiguous as may be to the section in lieu of which the same is taken,
are hereby granted to said State for the support of common schools, such
indemnity lands to be selected within said State in such manner as the legis-
flature may provide, with the approval of tihe Secretary of the Interior:
Provided, That the second, sixteenth, thirty-second, and thirty-sixth sections
embraced in permanent reservations for national purposes shall not, at any time,
be subject to the grants 'nor to 'the indemnity provisions of this Act, nor shall
any lands 'embraced in Indian, military, or other reservations of any character
be subject to the grants or to the indemnity provisions of this Act' until the
reservation shall have been extinguished and such' lands be restored to and
become part of the public domain.

The 'first paragraph of section 1 of the.-act of January 25, 1927,
.supra, reads-

That, subject to the provisions of subsections (a), (b), and (c) of this
section, the several grants to the States of numbered sections in place for the
support dr in-aid of common-or public schools be, and they'are hereby, extended
to embrace; numbered 'school sections mineral in character, unless 'land has
been 'grantedj'to' and/or ' selected by and' certified or approved, to any; such
State 'or States as indemnity or in lieu of* any' land so Wgranted by numbered
sections.

[Vol.
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Thereinafter subsection (c) rea-ds-i

That any lands included within the limits of existing reservations of or
by the United States,; or specifically reserved for water-power purposes, or
included in any pending suit or proceedings in the courts of the United States,
or subject to or included in any valid application, claim, or right initiated or
held under any of the existing laws of the United States, unless or until such
application, claim, or right is relinquished or canceled, and all lands in the
Territory of Alaska, are excluded from the provisions of this Act.

'It does not appear that the State applied to take indemnity for
the section. It is conceded in the Commissioner's decision that there
is no data available tending to show that the land was known to: be
valuable for phosphate or other minerals prior to 1914. The: first
question is whether upon the facts stated, the State's rights have
attached to the land under section .6 of the act of July 16, 1894.

It will be assumed for the purpose of argument that the temporary
reclamation withdrawal of 1905 was not a ",permanen.t reservation,"
within the meaning of the proviso to section 6 but coines within the
meaning of " other reservations of any character " thereinafter men-
tioned.0: Now, it will be. observed that under this proviso the sec-
tions designated in the granting clause are not made subject to such
"Indian, military or other reservations of any character" but it is,
expressly prescribed that " nor shall any lands embraced in 7* * *

other reservations of any character be subject to.the grants * * . *

: of this act until the reservation shall have been extinguished and
sUCh lands be restored to and become a part of ,the public domain."
[Italics supplied.] Plainly, in view of the provisions last quoted,
the State acquires no vested right to the section by. its identification
on survey, made while the reservation, exists as the: vesting of title
is by the language of the statute definitely postponed until: the reser-
vation is extinguished and the land restored; to the:,public domain.
The theory that upon the-extinguishment of a reservation created
prior to survey, the land becomes eo instanti State property is
incompatible with the statutory declaration that a restoration to
the public domain must first follow before the right of the. State
attaches. Prior to such restoration full title to the land is: in the
United States.

The department has frequently expressed the view that under
similar provisions in grants to other States the State does not ac-
quire any right to the school sections until the reservation embracing
them is finally extinguished. State of California (37 L. D. 499,
501); Black Hills National Forest (37 L. D. 469, 473); State of
Washingwton v. Lynam: (45 L. D. 593, 595),; State of Montana (38
IL D<). 247); Joseph C. - B tet al. (50 L. TD 628, 632).. In
Stare of Utah v. Wor (6 Fed. (2d) .675; affirmed, 273 U. S. 649) it
-was held that a petroleum withdrawal created prior to the survey
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removed the school sections embraced therein from the operation of
the State's grant until such time as the withdrawal should be re-
voked. Withdrawals under the first or second form made prior to
the acceptance of the plat of survey of a school section therein inr
cluded,, are reservations within the meaning of the granting act to
Utah. Joseph C. Bringhwrst et al., supra, instructions of April 9,
1920 (47 L. D. 361). It is no longer open to question' that Congress
has the.power to reserve for public purposes the sections in each
township designated in the grant prior to the survey thereof and
their reservation by the Secretary under the act of June 17, 1902, is
under the authority of Congress, which retains absolute power over
them the State being entitled to' take indemnity therefor, United
States- v. Morrison (240 U. S. 192) jor might, if it so elected, await
the extinguishmentI of. the reservation and the restoration of the
lands .and then take the sections. ' Section 2275, Revised Statutes;
State of Washington v. Lynamn, supra; Elizabeth iJ. Laurence' (49
L. D. 61i).: -

Lands` reserved to the United States are the absolute property of
the Government. Rector v. United States (92 "U. 5. 698) ; Van
Lear' v. Eisele (126 Fed. 823). As such property the Government
had absolute power and dominion 'over them, and these lands being
included within a reclamation withdrawal, remain under the juris-
diction' of the Secretary of' the Interior. While the lands within
the reclamation withdrawal were not subject to sale or other dis-
posal under general laws, they were not excluded from the term
" public lands" by reason of the attachment of any rights of the
State. 0 Compare Payne' v. Central Pacifc Railway- Company (255
U. S. 228). - The -words "public lands "vary somewhat in different
statutes passed for different purposes and they should be given such
meaning in each as comports with the intention of Congress. 'Union
Pacific Railway Company 'v. Karges (169 Fed. '459)-; United 'States
v. Blendaur :(128 Fed. 910); Dugan v. Montoya (173 Pac. 118).
They are sometimes used in a larger and different signification
than a mere designation of lands subject to sale and disposal under
general laws. Kindred v. Union Pacific Railroad Comnspany (225
U. S. 582). The words " otherwise disposed of under the authority
of any Act of Congress " in the grant, covered other disposition,
whether prior or subsequent, if made before the land had been
appropriately identified by survey and title had passed. United
States v. Morrison, supra, p. 205.''

It is therefore believed that the creation of the phosphate reserve
by Executive order while the lands were covered by the previous
withdrawal for reclamation purposes was a valid exercise of power
under the act of'June 25, 1910 (36 Stat. 847). In Norton v. United
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/ States (19 Fed. (2d) 836; Certiorari denied, 275 U. S. 558), a
withdrawal by the President made under section 2380, Revised
Statutes,-was upheld as against the claim of a prior settler. That
section authorized the President to reserve from the public lands,
whether surveyed or unsurveyed, townsites," etc. The status of the
land at the time of such withdrawal was that it had been released
from a previous- withdrawal for lighthouse purposes and restored
to the public domain "subject to the public-land laws. and the juris-
diction of the Interior Department." While the lands there in
question were not "public lands-" in the sense of being subject to
sale .or other disposition under general laws, they were held to be
"public lands" in the words of the statute authorizing the with-
drawal.

It follows from the views expressed that by reason of the exist-
ence of the phosphate reserve, no rights of the State have attached
under its grant' of 1894, nor can they attach because of such. reserva-
tion under the additional grant of January 25, 1927, as by subsec-
tion (c) thereof lands "within the limits of existing reservations"
are excluded from the provisions of that act. Regulations of March
15, 1927 (52 L. D. 51).

The decision of the 'Conommissioner is, accordingly,
Aff rmed.

RECREATIONAL AND GRAZING USE OF LANDS WITHDRAWN- FOR
:: PROTECTION OFWATEESIEfS INE CALIFORNIA-. ACT OF MARCH
4, 1931

REGULATIONS

: [circulars Nos. 1247, 1254 0

* -iC DEPARTMENT -OF THE INTERIOR,

:* X f - i f - : GENERAL LAND OFFICE,
* By C4 X- Wcsahi~torA,.D.f a., Api 18, 1931.

CHIEF OF FIELD DIVISION, SA FRANCISCO, CALIFORNIA:

By the' act of March 4, 1931 (46 Stat. 1530), the public lands de-
scribed therein were withdrawn from settlement, location, filing,
entry or disposal under the land laws of the United States for the
purpose of protecting the watersheds now or hereafter supplying
water to the city of Los Angeles and other cities and towns in the
State of California. A diagram showing the, exterior boundaries
of the withdrawn land will be furnished you as soon as the same
can be prepared.

i Circular No. 1254, approved June 6, 1931, imierely amended ithe last paragraph, p.872,
by striking out the last phrase thereof.-Ed.

18607-32-VOL. 53-24
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Section two of said act provides as follows:
That all lands withdrawn under the provisions of this Act shall at all times

be open to exploration, discovery, occupation, and purchase permit or lease

Under the mining or mineral leasing laws of the United States so far as same
apply to minerals in said land, and to the acquisition of rights or easements
under laws of the United States applicable for rights of way for railroads,
highways, reservoirs, ditches, canals, electrical power plants, and transmission
lines, telegraph and telephone lines, or other rights of way authorized to be
granted under any of the laws of the United States: Provided, That nothing
in this Act contained shall be construed as affecting any existing valid water
right or lawful homestead or desert-land claim heretofore initiated, or upon
which any valid settlement has been made and is at the date of this Act being
maintained and perfected pursuant to law, but the terms of this proviso shall
not continue to apply to any particular tract of land, unless the entryman or
settler shall continue to comply with the law under which the entry or settle-
ment was made, and upon the extinguishment of any such claim by cancellation,
relinquishment or otherwise, this. withdrawal shall immediately apply to and
become effective upon such land: And provided further,- That nothing herein
contained shall be construed as affecting the use or occupation of any of said
withdrawn lands for recreational or grazing purposes under such rules and.
regulations as the Secretary of the Interior may deem necessary to conserve
the natural forage resources of the area.

In order to comply with the terms of the proviso concerning the
use and occupancy of the reserve for recreational or grazing purposes,
it is hereby declared to be the policy of this department-

1. To protect the water supply in the withdrawn area from con-
tamination.-

2.l To protect the watersheds.
3. To conserve and develop the native vegetative growth to the

utmost practicable limit obtainable by range management.
The use of the land for recreational or grazing purposes, therefore,

will be permitted only subject to the exercise of reasonable care
in the preservation of the natural vegetative growth, the prevention
of infectious diseases and avoidance of any action which either di-
rectly or indirectly might contaminate, pollute or otherwise impair
the value of the water in the area for municipal purposes or reduce
the annual growth of forage for livestock. Due care in the use
of camp fires and the extinguishment of same must be exercised by
all persons using the lands and the cutting of timber or other action
injurious to the scenic beauty is prohibited.

Until further notice use of the land for recreational purposes will
not require any special permit, but on and after September 1, 1931,
grazing on the 'withdrawn lands is hereby prohibited except under
the rules and regulations hereinafter set forth.

Use of the land for recreational purposes. will also be subject to
any applicable regulation herein set forth except the requirement for
permit.

[Vol.
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A systematic investigation will be conducted by the Geological
Survey- for the purpose of evaluating the forage resources of the
area and. the proper methods for practice of grazing to permit main-
tenance of vegetative growth at maximum permanent practicable
range carrying capacity. It shall include a determination of the
existing herbaceous and scrub species as well as the number and
kind of livestock which may be grazed on the land, the appropriate
period of use of the range and other matters relating to livestock
activities necessary to efficient management of grazing.

Studies shall also be made by the Geological Survey to determine
where and to what .extent stockwater development is needed, what
provision should be made for salting and other appropriate measures
to insure complete economic use of the range. The examination will
seek to coordinate observed conditions with the customary grazing
practice. in the region and further examinations may be made to
determine whether any deterioration of the range is occurring.

You are hereby placed in direct charge of administration of said
act as to the recreational and grazing features thereof, with authority
to issue grazing permits. Applications for ;such permits must be
filed in your office. - In case of any controversy between applicants
for permits appeal from your decision will lie to this office and
to the department in the .same manner as in other cases involving:;
public lands.

Permits for the grazing will be issued on the basis of use preceding
-the withdrawal, subject to any reduction or adjustment which may
be necessary to conserve the forage resources, distribute the' water
satisfactory on the range, to reduce waste 'resulting from unnecessary
movement and to established permanent plan of range use to insure
judicious and profitable]consumptidn of the forage resources. These
adjustments will be made on the basis of the investigation by the
Geological Survey above described.

Permits may be issued to an individual stockman or to an associa-
tion and may be for a specified number of stock in a certain unit or
for a specified unit with a prescribed limitation on the use thereof.

When a satisfactory basis of permanent operation has been estab-
lished, permits for'a period of years may be issued subject to modifi-
cation to conform to'any provision of-law which may be enacted. A
duplicate copy of each permit issued shall- be forwarded to this
office for its records.

Stockmen or any person utilizing the forage without permission
subsequent to September 1, 1031, will be subject to prosecution under
section 56 of the Criminal Code [Act March 4, 1909, 35- Stat. 1088].

The violation of the conditions of a permit will be sufficient cause
for the cancellation of same. Upon application of any proper party

371B53]5
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in interest in any controverted matter you may direct that a hearing
be had before the register of the district land office. Such hearing
will be governed by the rules and regulations customarily followed in
other land cases involving public lands under the jurisdiction of this
department. Should you decline to order a hearing, appeal from
your decision will lie to this office and to the department.

A. notice of cancellation of the permit will also contain a notice to
remove stock from the withdrawn land and failure to comply with
such notice will subject the permittee to prosecution as a trespasser.

No fees will be charged ,unless -and until legislation therefore shall
be enacted by Congress, but by agreement- of the permittees a pro
rata charge may be assessed to provide any range improvements that
are needed, such as corrals, drift or diversion fences, roads, trails,
watering -tanks or other permanent improvements to facilitate use of
the range. The employment of a range rider or other permanent em-
ployee which may be'. deemed necessary or desirable at any time by a
majority of the interested stockmen and by the city of Los Angeles,
California, inay be authorized by the Secretary of the Interior, but
the expenses incident to such employment. shall beD assessed on the
benefited parties in such ratio. as -the Secretary may deem reasonable
and just. These assessments and expenditures will be handled by
such local organizationwds may be affected.

Permits for grazing on the withdrawn land will be issued to per-
sons entitled. to share in the grazing resources by reason of use thereof
priorto the withdrawal of the lands or by local residence and owner-
ship .of ranch property within or near the reserve and dependence
upon the grazing. When there is any surplus range,1temporary per-
Vmits may be issued for transient stock or for increased use by regular
permittees and special use permits may be ;issued authorizing 'stock
to be driven across the reserve.

Ranch property will be construed 'to; mean lands producing cul-
tivated crops used for feeding livestock or range land used for graz-
ing livestock during seasonable periods or in rotation with use of
grazing on reserved land. The- ranch property likewise must be
commensurate with the grazing privileges permitted on the reserved
lands and a permit will not be issued to any person for a larger num-
ber of stock than can be properly cared for during the period when
the reserved land is not used. Nearby ranch owners will be given
preference over remote land owners and holders of forest reserve
permits will be construed as entitled to a quantum of grazing privi-
leges determined in the same manner Was owners of ranch property,
[but leased grazing privileges will, not be so counted].2

2 Phrase in, brackets stricken: out by amendatory Circular No. 1254, approved June 6,
1931.-Ed.
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To preserve the public health, the carcasses of all animals which
die of contagious or infectious diseases must be burned and if death
of any animal occurs in or near any water, the carcass must be re-
moved and buried or burned. Likewise, camp refuse or d6bris of
any kind must not be left in an exposed or unsanitary condition or
deposited in or near any stream, lake or other body of water in a
manner which may directly Nor indirectly cause pollution of said
water.

For convenience a board of representatives may be selected by the
livestock owners or a majority- of the users of the range in all or any
part of the withdrawn land and if this board is authorized to enter
into agreements binding on the represented owners, such committee
will be recognized' as an advisory board entitled to notice and to be
heard in any matter arising in connection with the utilization of the
grazing on the withdrawn land.;

In order that these regulations may be made effective on or about
September 1, 1931, you are directed to promptly get in touch with
the Los Angeles authorities and ascertain to what extent the city will
be willing to cooperate with respect to the land owned by it in the
district; you will also confer with the grazing interests with a view'
to the formation of a local organization for administrative purposes
under the general supervision of the Secretary of the Interior. As-
certain the Inumber and kind of stock to be grazed in the district, the
names of their owners and the season of use of the grazing privileges.
Give all possible publicity locally to these regulations and the date it
is proposed to make them effective, advising interested parties of the
importance of promptly filing applications for permits for action by
you before that date. Permit forms will be furnished you later.

The representative of the Geological Survey expects to reach the
field around May 1, 1931, and you will cooperate with him in all
matters wherein joint action is appropriate.

You will give this matter your earnest attention with a view to
having a good working plan ready for operation by September 1,
1931, and keep this office advised of developments.

C. C. MOORE, CoMD-lissioner.
I concur:

-: W. MENDENHALL
Acting Director, Geological Survey.

Approved:
JOHN H. EDWARDS,

Assistant Secretary.
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NATURALIZATION AND CITIZENSHIP OF MARRIED WOMEN-
CIRCULARS NOS. 361 AND 857, SUPERSEDED SO FAR AS IN
CONFLICT

INSTRIUCTIONS

[Circular No. 1248]

DEPARTMENT OF THE INTERIOR,

GENERAL LAND OFFICE,

Washington, D. C., Apr11 18, 1931.
REGISTERS, UNITED STATES LAND OFFICES:

In the case of the marriage of a woman citizen of the United States
to an alien prior to the passage of the act of September 22, 1922
(42 Stat. 1021), her citizenship followed that of her husband. If she
lost her citizenship by marriage she could on the death of her hus-
band resume the citizenship in the manner provided by section 3 of
the act of March 2, 1907 (34 Stat. 1228). If she married on or after
September. 22, 1922, and prior to March 3, 1931, her citizenship
remained the same unless she married an alien ineligible to citizen-
ship.

The act of March 3, 1931 (46 Stat. 1511), amended section 3 and
repealed section 5 of said act of September 22, 1922. Attention is
particularly called to subsection (a) of section 3 of the act of Sep-
tember 22, 1922, as amended by said act of March 3, 1931. Said
subsection reads as follows:

A woman citizen of the United States shall not cease to be a citizen of the
United States by reason of her marriage after this section, as amended, takes
effect, unless she makes a formal renunciation of her citizenship before a court
having jurisdiction over naturalization of aliens.

A married woman, or widow, who is required to furnish evidence
of citizenship in this country in connection with an applicatiol or
entry under the public land laws must show by affidavit the facts
upon which she bases her claim to such citizenship.

1. A married woman must show the date of her marriage.
2. A widow must show the date of her marriage and the date of

the death of the husband.
3. If applicant married prior to September 22, 1922, and if she

claims citizenship through her husband, she must show that at the
time of the marriage he was a citizen of the United States. If he
was a naturalized citizen, satisfactory evidence of the naturalization
must be furnished in the manner provided by Circular No. 1202
(52 L. D. 728).

4. If applicant married on or after September 22, 1922, and prior
to March 3, 1931, she must show that she did not marry an alien
ineligible to citizenship in this country.

[ Vol.
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An applicant who married on or after March 3, 1931, need not
make any showing as to the citizenship of her husband.

An applicant who claims citizenship through her own naturaliza-
tion separate and apart from the naturalization of the husband or
who bases her right to file a particular application on the filing by
herself of a declaration of intention to become a citizen must in the
manner provided by Circular No. 1202 furnish satisfactory evidence
of her naturalization or of the filing of the declaration.

An applicant who fails to make the showing required, as stated,
should be allowed thirty days from receipt of notice within which to
do so, or to appeal.

If in any case you are in doubt as to the citizenship of an appli-
cant, you will transmit the papers to this office for consideration.

These instructions will supersede all instructions heretofore issued
in conflict herewith including those contained in Circulars Nos. 361 of
November 4, 1914 (43 L. D. 444), and 857 of August 12, 1930 (53
I. D. 166).

C. C. MOORE, Commissioner.

Approved:
JOHN H. EDWARDS,

Assistant Secretary.

ACT OF SEPTEMBER 22, 1922 (42 STAT. 1021), AS AMENDED BY ACTS OF JUIY 3, 1930
(46 STAT. 849 AND 854) AND MALCE 3, 1931 (46 STAT. 1511)

An Act Relative to the naturalization and citizenship of married women

Be it enacted by the Senate and Honse of Representatives of the United States
of America in Congress assembled, That the right of any woman to become a
naturalized citizen of the United States shall not be denied or abridged, because
of her sex or because she is a married woman..

SEc. 2. That any: woman who marries a citizen of the United States after
the passage of this Act, or any woman. whose husband is naturalized after the
passage of this Act, shall not become, a citizen of the United States by reason
of such marriage or naturalization; but, if eligible to citizenship, she may be
naturalized upon full and complete compliance with all requirements of the
naturalization laws, with the following.exceptions:

(a) No declaration of intention shall be required;
(b) In lieu of the five-year period of residence within the United States and

the one-year period of residence within the State or Territory where the
naturalization court is held, she shall have resided continuously in the United
States, Hawaii, Alaska, or Porto Rico for: at least one year immediately pre-
ceding the filing of the petition.

SEo. 3 [As amended by section 4 of the. Act of March 3, 1931, 46 Stat. 1511.]-
(a). A woman citizen of the United States shalt not cease to be a citizen of
the United States by reason of her marriage after this section, as amended,
takes effect, unless she makes a formal renunciation of her citizenship before
a court having jurisdiction over naturalization of aliens. - -

(b) Any woman who before this section, as amended, takes effect, has lost
her United States citizenship by residence abroad after marriage to an alien
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or by marriage to an alien ineligible to citizenship may, if she has not acquired
any other nationality by affirmative aet, be naturalized in the manner pre-
scribed in section 4 of this Act, as amended. Any woman who was a, citizen
of the United States at birth shall not be denied naturalization under section
4 on account of her race.

(c) No woman shall be entitled to naturalization under section 4 of this
Act, as amended, if her United States citizenship originated solely by reason
of her marriage to a citizen of. the United States or by reason of the acquisition
of United States citizenship by her husband.

SEC. 4' [As amended by the Act of July 3, 1930, 46 Stat. 854.]-(a) A woman
who has lost her United States citizenship by reason of her marriage to an
alien eligible to citizenship or by reason of the loss of United States citizenship
by her husband may, if eligible to citizenship and if she has not acquired any
other nationality by affirmative act, be naturalized upon full and complete com-
pliance with all requirements of the naturalization laws, with the following
exceptions:

(1) No declaration of intention and no certificate of arrival shall be required,
and no period of residence within the United States or within the county where
the petition is filed shall be required;

(2) The petition need not set forth that it is the intention of the petitioner
to reside permanently within the United States;

(3) The petition may be filed in any court having naturalization jurisdiction,
regardless of the residence of the petitioner;

(4) If there is attached to the petition, at the time of filing, a certificate from
a naturalization examiner stating that the petitioner has appeared before him
for examination, the petition may be heard at any time after filing.

(b) After her naturalization such woman shall have the same citizenship
status as if her marriage, or the loss of citizenship by her husband, as the case
may be, had taken place after this section, as amended, takes effect.

Sue. 5. [This section of the Act of September 22, 1922, which provided " that
no woman whose husband is not eligible to citizenship shall be naturalized dur-
ing the continuance of the marital status," was repealed by section (4) b of Act
of March 3, 1931, 46 Stat. 1511.]

Sec. 6. That section 1994 of the Revised Statutes and section 4 of the Expa-
triation Act of 1907 are repealed. Such repeal shall not terminate citizenship
acquired or retained under either of such sections nor restore citizenship lost
under section 4 of the Expatriation Act of 1907.

Sea.. 7. That' section 3 of the Expatriation Act of 1907 is repealed. Such
repeal shall not restore citizenship lost under such section nor terminate citi-
zenship resumed under such section. A woman who has resumed under such
section citizenship lost by marriage shall, upon the passage of this Act, have
for all purposes the same citizenship status as immediately preceding her
marriage.

SEC. 52 That any woman eligible by race to citizenship who has married a
citizen of the United States before the passage of this amendment, whose hus-
band shall have been a native-born citizen and a member of the military or
naval forces of the United States during the World War, and separated there-
from under honorable conditions; if otherwise admissible, shall not be excluded
from admission into the United States under section 3 of the Immigration Act
of 1917, unless she be excluded under the provisions of that section relating to-

: , . 1 I , , I I ; T. 7 

'The act of July 3. 1930 (46 Stat. 854), provides that this section as amended by that
act " shall not terminate citizenship acquired under such section 4 before such amendment.'"

2 This section added by the Act of July 83 1930- (46 Stat.- 849).
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(a) Persons afflicted with a loathsome or dangerous contagious disease, except
tuberculosis in any form;

(b) Polygamy;
(c) Prostitutes, procurers, or other like immoral persons;
(-d) Persons convicted of crime: Provided, That no such wife shall be ex-

cluded because of offenses committed during legal infancy, while a minor under
the age of twenty-one years, and for which the sentences imposed were less
than three months, and which were committed more than five years previous
to the date of the passage of this amendment;

(e) Persons previously deported;
(f) Contract laborers.
That after admission to the United States she shall be subject to Wall other

provisions of this Act.
Section 3 of the Act of September 22, 1922 (42 Stat. 1021), prior to its

amendment read as follows:
SaC. 3V That a woman citizen of the United States shall not cease to beta

citizen of the United States by reason of her marriage after the passage of this
Act, unless she makes a formal renunciation of her citizenship before a court
having jurisdiction over naturalization of aliens: Provided, That any woman
citizen who married an alien ineligible to citizenship shall cease to be a citizen
of the United States. If at the termination of the marital status she is a citizen
of the United States she shall retain her citizenship regardless of her residence.
If during the continuance of the marital status she resides continuously for two
years in a foreign state of which her husband is a citizen or subject, or for five
years continuously outside of the United States, she shall thereafter be subject
to the same presumption as is a naturalized citizen of the United States under
the second paragraph of sec. 2 of the Act entitled "An Act in reference to the
expatriation of citizens and their protection abroad," approved March 2, 1907.
Nothing herein shall be construed to repeal or amend the provisions of Revised
Statutes 1999 or of section 2 of the Expatriation Act of 1907 with reference to
expatriation.

ENTRIES AND FILINGS ON SWAMP LANDS-PRIOR INSTRUCTIONS
SUPERSEDED-

INSTRUCTIONS

[Circular No. 1246] 

DEPARTMENT OF THE INTERIOR,

GENERAL LAND OFFICE,

Washington, D. C., Apnrl 20, 1931.
REGISTERS, UNITED STATES LAND OFFICES:

By decision of the department, dated February 5, 1931 (53 I. D.
254), upon the appeal of J. G. Hofmann, it was held that the old
circular of December 13, 1886 (5 L. D. 279), which permitted entries

I The last three sentences of this section were repealed by the Act of July 3, 1930 (46
Stat. 854), and the sentence preceding them was repealed by the Act of March 3, 1931
(46 Stat. 1511). The first-mentioned Act provided that the repeal should not " restore
citizenship lost under such section 3 before such repeal."
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to be made in conflict with pending swamp-land selections subject to
the swamp-land claim, had been superseded by later regulations and
decisions.

Pursuant to the said decision, the department, under date of April
6, 1931, ordered that the following rules will supersede all prior
instructions in conflict herewith: 

1. In those States where the adjudication of swamp-land claims is
based on the evidence contained in the survey returns, applications
adverse to the State for lands returned as swamp will be rejected
unless accompanied by a showing that the land is non-swamp in
character.

2. In such case, the claim adverse to the State must be supported
by a statement of the applicant under oath, corroborated by two
witnesses, setting forth the basis of the claim and that at the date
of the swamp-land grant the land was not swamp and overflowed
and not rendered thereby unfit for cultivation. In the absence of
such -affidavit the application will be rejected. If properly sup-
ported, the application will be received and suspended subject to a
hearing to determine the swamp or non-swamp character of the
land, the burden of proof being upon the non-swamp claimant.

3. In those States where the survey returns are not made the basis
for adjudication of the swamp-land selections, junior applications
for lands covered by swamp-land selections may be received and
suspended, if supported by: non-swamp affidavits corroborated by
two witnesses, subject to hearing to determine the character of the
land, whether swamp or non-swamp, and the burden of proof will
be upon the junior applicant. Likewise, the State, if a junior appli-
cant, may be heard upon furnishing an affidavit corroborated by two
witnesses alleging that the land is swamp in character within the
meaning of the swamp-land grant, in which case the burden of
proof at the hearing will be upon the State.

4. Where hearings are ordered in any such cases, the usual rules
of practice governing contests will be applied, except as herein other-
wise provided.

It will be observed that these instructions supersede those con-
tained in the circular of December 13, 1886 (5 L. D. 279). Govern
yourself accordingly.

C. C. MooRs, Commssioner.
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ACCOUNTS-FEES WITH APPLICATIONS FOR SODIUM, POTASH,
AND OTHER MINERAL LEASES AND PERMITS-CIRCULAR NO.
1004, AMENDED

INSTRUCTIONS

[Circular No. 1251]

DEPARTMENT OF THE INTERIOR,

GENERAL LAND OFFICE,

:Washington, D. C., May 7,1931.
REGISTERS, UNITED STATES LAND OFFICES:

Circular No. 1004, dated May 2, 1925 (51 L. D. 138), is hereby
amended to include fees on applications for potash and sodium
leases and permits, and to read as follows:

Hereafter fees paid with applications for permits, leases, or other rights under
the mineral leasing act of February 25, 19200 (41 Stat. 437), under the amend-
ment thereof as to sodium, dated December 11, 1928 (45 Stat. 1019), or under
the potash leasing act of February 7, 1927 (44 Stat. 1057), shall not be applied
until receipt of notice from this office that the application has been allowed.
Pending the allowance or rejection of an application, the fee will be held
as " Unearned Moneys." All instructions inconsistent herewith are hereby
modified accordingly.

C. C. MOORE, Commissioner.

Approved:
JOHN H. EDWARDS,

Assistant Secretary.

WALTER G. BRYANT

Decoded HMay 27, 1931

HOMESTEAD ENThY-MiNRRAL LANDs-MNING CLAiM-BIRDEN OF PROOF-CON-
TEST.

The allowance of a mineral application for land covered by an existing entry
is in disregard of the mining regulations and as the burden is on the
mineral claimant to show the mineral character of the land, institution of
a contest by the homestead entryman is not necessary.

HOMESTEAD ENTRY-MINING CLAim-ADvSEI PocE:mNGs-EaraoR-INrTinamN-
TerK.

Where adverse proceedings have been brought against a homestead entry
charging that the land is covered by valid and existing mining claims, the
mineral claimant whose entry for such claims hag erroneously been
allowed over the existing homestead entry should be permitted to intervene
in the proceedings and, should the charges he proved and the homestead
entry canceled, the .invalidating cause of the mineral entry is thereby
removed and it will be permitted to stand.
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EDWARDS, Assistant Secretary:
On March 10, 1926, Walter G. Bryant made. homestead entry,

Coeur d'Alene 012602, under section 2289, Revised Statutes, for the
NW1/4 SW1/4 Sec. 1, E1/2 SE/4, NV1/4 SE1/4 Sec. 2, T. 36 N., R. 5 E.,
B. M. On June 18, 1929, the entry was canceled on relinquishment
to the extent of its conflict with the Ajax, Ajax No. 1, and Ajax
Fraction lodes. On July 2, 1929, adverse proceedings were directed
against the entry charging-,

That the homestead entry is partly covered by valid subsisting mining claims
known as the Dream and Dream Extension lodes.

These proceedings are still pending.
On April 14, 1930, the local office received mineral application

013209 filed by Fred Forsman for the Dream and Dream Extension
lodes, the dates of the location thereof being stated respectively as
August 22, 1913, and June 7, 1926. Mineral entry was allowed June
25, 1930.A

On June 30, 1930, the homestead claimant filed application to con-
test the mineral entry alleging that the land within the lode locations
was not mineral in character and requested that such contest be sub-
stituted for the prior adverse proceedings. On August 6, 1930, the
mineral claimant filed a denial of such allegation and requested dis-
missal of the contest. By decision of September 9, 1930, the Commis-
sioner of the General Land Office rejected the application to contest.
The grounds assigned for rejection were, briefly stated: (1) that it
is the duty of his office to see that only nonmineral lands pass to
patent under section 2289, Revised Statutes, and (2) that a judge-
ment as to the character of the land in the private contest proceeding
would not bind the Government. The homestead claimant has
appealed.

The allowance of the subsequent mineral application for land cov-
ered by an existing homestead entry was in disregard of paragraph
44 of the Mining Regulations. (See 49 L. D. 70, Elda Mining and
Milling Co., 29 L. D. 279.) The material facts in the case last cited
are the same as those in the instant case, and the following quoted
excerpts from that decision are applicable and should govern the
instant case (p. 280):

It is apparent that the mineral entry, to the extent that it conflicts with the
existing prior homestead entry of Mrs. Johnson, was erroneously allowed by
the local officers. The application for mineral patent should either have
been rejected to the extent of such conflict, or notice should have been given
to the homestead entrywoman for the purpose of affording her an opportunity
to be heard. Her entry, existing of record at the date of the application for
mineral patent, was notice to the world of a prior record appropriation and
segregation of the land in controversy, and no further entry thereof could be
lawfully allowed while her entry still existed of record.

[Vol.
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Even if it be true, as now alleged, that the conflicting mining claim was lo-
cated prior to the homestead entry, it is nevertheless equally true that the
homestead entry was regularly allowed, in the absence of any claim of record
in the local office at the time,, as to any portion of the tract so entered. With
the application to make homestead entry was filed the- usual non-mineral
affidavit, declaring that the land contained no mineral, and that no portion
thereof was claimed for mining purposes, thus establishing pimia facie the
non-mineral character of the land covered by the homestead entry.
- The certificate of location of the mining claim is not, of itself, evidence of
the mineral character of the land. (Magruder' v. Oregon and California R. R.
Co., 28 L. D., 174.) Neither can the tract in conflict be assumed to be mineral
because it is situated in a mineral belt'and mining district and is adjacent to
numerous mining claims.

It is manifest from the state of the record that a hearing should be had for
the purpose' of determining the character of the ground claimed by the mineral
applicant in conflict with the prior existing homestead entry of Mrs. Johnson-
that is, whether the same is more valuable for agricultural or mineral pur-
poses-and you will accordingly direct that such hearing be had, with notice
to all parties. Hooper v. Ferguson (2 L. D., 712).

.The burden of proof at such hearing will rest upon the mineral applicant,
who is in the position of one contesting a prior entry of record apparently
regularly allowed.

The decision of your office is accordingly modified. All further proceedings
upon either of the entires, as to the ground in conflict between them, will be
suspended to await the final determination of the question in issue at the
hearings hereby ordered.'

Accordingly it is held that the mineral claimant in this case has
but the status of a contestant carrying the burden of proving the
mineral character of the land within his locations. There is no neces-
sity for the homestead claimant to institute contest to .protect his
entry from cancellation.

The mineral claimant should be permitted. to exercise his right of
challenging the validity of the homestead entry, and not be bound
by an adjudication as to the character of the land in a proceeding to
which he is not given opportunity to become a party. He accord-
ingly should be given notice to appear and intervene in the. adverse
proceedings pending. Should the charge preferred therein be held
hereafter to be proven and the homestead entry canceled to the extent
of the locations involved, the invalidating cause of the mineral entry
will be removed, and it will, though erroneously3 allowed, be permit-
ted to stand in accordance with long-settled rules. MHeyers v. Sm~ith
(3 L. D. 526); O01wen D. Daowney (6 L. D. 23); Schrotberger v. Ar-
no d (6 L.J.D. 425); Tkomas v. Spence (12 L. D. 639); Faull v. Leo-
inyton Townsite (15 L. D. 389); Cole v. Northern Pacific R . Co.
(17 L. ID. .8, 19) ; -Adwrni et-al. v. Polglase et cal. (32 L. D. 477).

As herein modified, the Commissioner's decision is
Affirmed.
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AINSWORTH COPPER COMPANY v. BEX

Decided June 2, 1931

SToCeK-RAIsING HOMESTE&D-APPLICATnoON-AFFIDAETT-MINING OLAIM-ADnVISn
CLAISI-OconcPA-Ncy-BuRDEN OF PROOF-EEVIDsNCE.

An oath in support of a stock-raising homestead application alleging that no
part of the land applied for is claimed, occupied or being worked .under
the mining laws, or occupied or appropriated under any other public land
law except by the claimant himself, establishes a prinm facie case that
the land was unoccupied and unappropriated, and where the entry was
regularly allowed the burden of. proof is upon a mineral claimant asserting
a right under the mining laws to establish by extrinsic evidence the
illegality of the entry.

STocx-RAIsING HOMESTEmm-CONTEST-MINIERAL LANDS-MINING CIATM-AD-
VERSE CLAIM-EviDunqo. :

In a contest by a mining claimant against a regularly allowed stock-raising
homestead entry, illegality of the entry is not proved by merely establish-
ing that the land is mineral in character, but it must be shown that there
existed either a prior perfected location under the mining law, or a mining
location, though not perfected by discovery, yet in the actual possession of
the locator who is diligently engaged in the search for mineral.

MINING CLAIM-PossEssloN-LOcATION CElaTIcATa-CONTEST-EVIDnascEu.

Where the right of possession to a mining claim is founded upon an alleged
compliance with the law relating to a valid location all the necessary steps,
aside from the making and recording of the location certificate, must,
when contested, be established by proof outside of such certificate.

MINING CLAIm-LocATioN CBaTinoATv-DiscovEay-EVIDUNcaE.

The date of discovery given in the recorded certificate of location is not evi-
dence of the fact of discovery of mineral in a mining claim, and if con1-
troverted must be proved independently of the recital in the certificate.

MINING CLAIM-SToOK-RAIsING HOMESTIUAD-PPOSSESSION.

A valid mining claim to which the owner: has a vested right of exclusive
possession under the mining law is not subject to entry under the stock-
.raising homestead act.

EDWARDS, Assistant Secretary:
John Henry Bex has appealed from a decision of the Com-

missioner of the General Land Office dated February 14, 1931, hold-
ing for cancellation his stock-raising homestead entry, Phoenix
063430, made June 13, 1928 for land in Ts. 16 and 17 S. R. 3 E.,
G. & S. R. M., containing 640 acres.

The Ainsworth Copper Company on May 8, 1929, instituted a
contest against the entry alleging a superior right to the land by
virtue of subsisting and valid lode mining locations all made prior
to said entry and together covering its entire area. Upon the evi-

* dence adduced at a hearing between the parties the local register
held that the entrynman had totally failed to show the invalidity
of the alleged locations and (therefore) that his entry should be
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canceled. The (Commissioner held that it was: shown by a clear
preponderance of evidence that the lands embraced within the entry
were "'practically entirely covered by the aforesaid lode mining
claims, shown to have been valid and subsisting at the time the
entry was applied for."-

The register did not state a sound basis for the conclusion that
the entry should 'be canceled. The entryman made oath in support
of his application "that no part of said land is claimed, occupied
or being worked under the mining laws; that said land is unoccupied
and unappropriated by any person claiming same under the public
land laws other than myself ", thus establishing prina facie, that
the land was unoccupied and unappropriated under the mining or
other public land laws-a necessary prerequisite to the allowance of
his entry under the stock-raising homestead law. The entry being
regularly allowed, the burden of proof was upon the mineral claim-
ant at a, hearing between him and the entryman to establish by
extrinsic evidence the illegality of the entry. Magruder v. Oregon
and California Railroad Coqrpany (28 L. D. 174); Elda Mining and
Milling Compamy (29 L. D. 279); Harkrader v. Goldstein (31 L. D.
87, 93). It is necessary then to examine the record to ascertain
whether this was done by the mineral claimant. Illegality of the
stock-raising entry. is not shown by merely establishing that the Jand
is mineral in character, all minerals being reserved by the act under
which it is made. In United States v. Hurliaoin (51 L. D. 258),
wherein was considered the conflicting claims of stock-raising and
mineral claimants to the same land, it was held 'that at the date of
the inception of the stock-raising entry, there must exist either a
prior perfected location under the mining law, or a mining location
though not perfected by discovery in the actual possession -of the
locator who is diligently engaged in the search for mineral, to war-
rant cancellation of the entry to the extent so claimed to be located
or possessed.

Neither of these conditions being shown to exist, no part of the
land can be deemed to be claimed, occupied or as being worked under
the mining law. With respect to perfected mining locations, it was
said in the Hurrlintan case (p. 262)-

The acts of Congress prescribed two and only two prerequisites to the vesting
in a competent locator of a complete possessory title to a lode mining claim.
They are the discovery upon unappropriated public land, within the limits of
the claim of a mineral-bearing lode and the distinct markings of the boundaries
of the claim so that they can be readily traced. No appropriation of the land
is made until these requirements are fulfilled. Erwin v. Perago (93 Fed. 608,
611) Nevada Sierra Oil Ca: v. Home Oil Cowpanvy (988 Fed. 673, 677).

After careful review of the record and evidence in the instant case
the department is unable to find competent and satisfactory evidence

383
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in behalf: of the mineral claimant supporting the conclusion of the
Commissioner that the land was. practically covered by valid and
subsisting claims at the time of entry, or'that any part thereof was
so covered.

The contestant introduced certificates of 37 lode locations depicted
on a map filed as in conflict with the homestead entry. These certifi-
cates bear dates of discovery and. location long prior to the date of
the homestead entry. No evidence was offered by contestant, how-
ever, independent of the recitals. inithese certificates of the monu-
menting of the ground, or other acts' of location, and the evidence of
discovery prior to the entry upon individual claims' was obviously
incompetent, inasmuch as it definitely a %ears that the three mining
engineers, namely, Beauchaip, Hemphilliand Welton, who assumed
to express an opinion as to such discoveries, over objection, were
never on the land until 1929.

Where the right of possession is founded upon an alleged compliance with
the law relating to a valid location, all the necessary steps, aside from the
making and recording of the location certificate, must, when contested, be
established by proof outside of such certificate. The record of the certificate.is
proof itself of its own performance as one of such.steps, and in regular order,
generally speaking, the last step in perfecting the location.

While many of the States require the date of the discovery to be stated in
the recorded certificate, this would not be evidence of the fact of discovery.
A discovery once proved, such a record would, prima fadie, fix the date. Dis-
covery is the most important of all the acts required in the proceedings culmi-
nating in a .perfected location. But it is not a matter of record, but in pois,
and if controverted must be proved independently of the recital in the certifi-
cate. It is the foundation of the right without which all other acts are idle
and superfluous. With the exception of three States (Idaho, Montana and
Oregon), the certificate is executed with no solemnity. It is neither acknibwl-
edged nor sworn to. It is a mere en parte, self-serving declaration on his own
behalf of the party most interested. The same may. be said of marking. the
boundaries.

* :* *: * * * *

The real purpose of the record is to operate as constructive notice of the fact
of an asserted claim and its extent. When the locator's right is challenged, he
should be compelled to establish by proof outside of the certificate all the:
essential facts, without the existence of which the certificate possesses no
potential validity. These facts once proved, the recorded certificate may be
considered as prima facie evidence of such other facts as are required to be
stated therein, which is, of course, subject to contradiction. Lindley on Mines,
section 392, and departmental and other cases there cited.

The contestant offered uncontradicted evidence of the finding and
sampling subsequent to the entry of miterals in lodes in place on ten
of the claims, and over objection offered unauthenticated papers pur-
porting to be assays of such samples showing substantial values in
lead and copper; also specimens of rock stated to have been taken
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from nine other claims, without testimony as to their content or sig-
nificance as proof of discovery upon the claims from which they were
taken; also estimates that in times, past. without Specification of
time, there had been expended :$188,000 in mining development and
equipment and: as a result thereof ore to the value of $75,000 had
been removedjfrom the land, and that in 1926 and 1927, contestant's
lessee had shipped '10:: or 12 carloads of ore to a smelter from 'the
property. Unsigned papers were offered purporting to be the re-
turns in mineral value of the shipments. Not only was evidenceof
prior discovery lacking, but also definite evidence from which the
department could determine that there was any actual occupation of
the premises for mining purposes at or about the time the entry was
made, testimony being offered however that the annual assessment
:work had been kept up.

The entryman called as a witness -for contestant testified to the
effect that he had applied for the land upon the belief resting: upon
legal advice that a stock-raising entry could be made covering sub- 
sisting mining claims; that he had kn6wledge of the fact that there
were dumps, shafts, buildings and works of a mining nature on the
land at the tiinm he filed; that while he did not know the land was
occupied when "he. filed, he had seen men about on the premises in the
years 1928 and 1929, and knew it was occupied; that he was working
in mines to make a living but -had never seen any mines on the sur-
face of the ground and it has no mineral value as he had ever seen.
It also appears the entryman has a hoine valued at $150 on the
-Omega claim, and has made it his place of residence with his family
since December, 1928, and that he pastures a few livestock on the
entry.

; While the evidence of the extraction and shipment of ores from
the lajid prior to the entry tends to show there were discoveries on

- some part of it, nevertheless, in the absence of evidence specifying
from-what claim or claims it came, the department is unable to pro-
nounce judgmflnent as to which claims are valid. Manifestly such evi-
dence creates no presumption of discovery on every one of the claims.
involved in the contest. Likewise the evidence is insufficient and in-
definite as -to what claims, if any, the contestant or those claimings
under it, were in actual possession dilintly engaged in the search
for mineral at the date of the inception of the stock-raising entry so;

- as to justify -cancellation thereof as to any part solely on that
- ground. - ' '

The department 'is, however, satisfied from the evidence that the
* , entryman, from visible conditions. on the ground affording notice,

did not pursue the inquiry far enough as to the existence of superior
18607-32-VOL. 53 2 5 
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rights in the mineral claimant, and the latter has shown sufficient
equities which'entitle him to a further opportunity to properly estab-
lish to what extent he has. superior rights.
* There is no merit in the contention of the entryman's attorney, to

the effect that the stock-raising homestead act permits entry there-
under of land within a valid mining claim to which, under the mining
law, the owner thereof has a vested right of exclusive possession.
- A further hearing is therefore ordered between the parties in
which the mineral claimant is given opportunity to offer evidence
showing as to each individual location to which it asserts title, that
there was a proper location and sufficient discovery prior to the
homestead entry, or that the contestant or those claiming under the
location were in actual possession thereof seeking discovery at such
time.

Evidence on the immaterial question as to how little or how much
the land is valuable for grazing which unduly burdens the present
record should be excluded. In accordance: with the views above ex-
pressed, the Commissioner's decision is reversed, and the case re-
manded for further evidence as herein above directed.

Reversed and Remanded.

UNIT OPERATION OF OIL AND GAS PERMITS AND LEASES UNDER
ACT OF MARCH 4, 1931

INSTRUCTIONS

[Circular No. 1252]

DEPARTMENT OF THE INTERIOR,,

GENERAL LAND OFFICE,

Washington, D. C., June 4, 1931.
REGISTERS, UNITED STATES LAND OFFICES:

By the act approved March 4, 1931 (46 Stat. 1523), sections 17 and
27 of the act of February 25, 1920 (41 Stat. 437), as amended, were
amended and reenacted to read as follows: 

Sc. 17. That all unappropriated deposits of oil or gas situated within the
known geologic structure of a producing oil or gas field and the unentered
lands containing the same, not subject to preferential lease, may be leased by
the Secretary of the Interior to the highest responsible bidder by competitive
bidding under general regulations to qualified applicants in units reasonably
compact of not exceeding six hundred and forty acres, such leases to be con-
ditioned upon the payment by the lessee of such bonus as may be accepted and
of such royalty as may le fixed in the lease, which shall not be less than 121'2
per centum in amount or value of the production, and the payment in advance
of a rental of not less than $1 per acre per annum thereafter during the
continuance of the lease, the rental paid for any one year to be credited against
the royalties as they accrue for that year.

LVoL
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Leases shall be for a period of twenty years with the preferential right in

the lessee to renew the same for successive periods of ten years upon such
reasonable terms and'conditions as may be prescribed by the Socretary of the
department having jurisdiction thereof, unless otherwise provided by law, at
the time of the expiration of such periods: :Provided, That any lease heretofore
or hereafter issued under this act that has become the subject of a cooperative
or unit plan of development or operation of a single oil or gas pool, or area, or
other plan for the conservation* of the oil and gas of a single :pool or area,
which plan has the approval of the Secretary of the department or departments
having jurisdiction over the Government lands included in said plan as neces-
sary or convenient in the public interest, shall continue in force beyond said
period of twenty years until the termination of such plan: And provided
farther, That said Secretary or Secretaries shall report all leases .so continued
to Congress at the beginning of its next regular: session after the date of such
continuance.

Any cooperative or unit plan of development or operation which includes
land owned by the United States shall contain a provision whereby authority,
limited as therein provided, is vested in the Secretary of the department or
departments having jurisdiction over such land to alter or modify from time to
time in his discretion the quantity and rate of production under said plan.
The Secretary of the Interior is authorized, whenever.he shall deem such action
necessary or in the public interest, with the, consent of lessee, by order tot
suspend or modify the drilling or producing requirements of any oil and gas
lease heretofore or hereafter issued, and no lease shall be deemed to expire by
reason of the suspension of production pursuant to any such order. Whenever
the average daily production of any oil well shall not exceed ten barrels per day
the Secretary of the Interior is authorized to reduce the royalty on future
production when in his judgment the well can not be successfully operated
upon the royalty fixed in the lease. The provisions of this section shall apply
to all oil and gas leases made under this act.

SEC. 27. That no person, association, or corporation, except as herein pro-
vided, shall take or hold coal, phosphate, or sodium leases or permits, during
the life of such leases or permits in any .-one State exceeding in aggregate
acreage, two thousand five hundred and sixty acres for each of said minerals;
no person, association, or corporation.shall take or hold at one time, oil or gas
leases or permits exceeding in the aggregate, seven- thousand six hundred and
eighty acres granted hereunder in any one State, and not more than two thou-
sand five hundred and sixty acres within the geologic structure of the same
producing oil or gas field; and no person, association, or corporation shall take
or hold at one time any interest or interests as a member of an association
or associations or as a stockholder of a corporation or corporations holding a
lease or leases,- permit or permits, under the provisions hereof, which, together
with the area embraced'in any direct holding of a lease or leases, permit or
permits, under this act, or which, together with any other interest or interests,
as a member of an association or associations or as a stockholder of a corpora-
tion or corporations holding a. lease or leases, permit or permits, under the,
provisions hereof for any kind of mineral leases hereunder, 0 exceeds in the
aggregate an amount equivalent to the maximum number of acres of the re-
spective kinds of minerals allowed to any one lessee or permittee under this
act. Any interests held in violation of this act shall- be forfeited to the United
States by appropriate proceedings instituted by the Attorney General for that
purpose in the United States district court for the district in which the prop-
erty, or some part thereof, is located, except that any ownership or interest
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forbidden in this act which may be acquired by descent, will, judgment, or
decree may be held for two years and not longer after its acquisition: Provided,

That nothing herein contained shall be construed to limit sections 18, 18a, 19,

and 22 or to prevent any number of lessees under the provisions of this act from

combining their several interests so far as may be necessary for the purposes

of constructing and carrying on the business of a refinery, or of establishing
and constructing as a common carrier a pipe line or lines of railroads to be
-operated and used by them jointly, in the transportation of oil from their

several wells, or from the wells of other lessees under this act, or the trans-

portation of coal or to increase the acreage which may be acquired or held

under section 17 of this act: Provided further, That any combination for such

purpose or purposes shall be subject to the approval of the Secretary of the

Interior on application to him for permission to form the same: And provided

further, That for the purpose of more properly conserving the natural resources

of any single oil or gas pool or field, permittees and lessees thereof and their

-representatives may unite with each other or jointly or separately with others

.in collectively adopting and operating under a cooperative or unit plan of

development or operation of said pool or field, whenever determined and certi-

-fed by the Secretary of the Interior to be necessary or advisable in the public
-interest, and the Secretary of the Interior is thereunto authorized: in his discre-

tion, with the consent of the holders of leases or permits involved, to establish,
alter, change, or revoke drilling,: producing, and royalty requirements of such
leases or permits, and to make such regulations with reference to such leases

and permits with like consent on the part of the lessee or lessees and permittees
in connection with the institution and operation of any such cooperative or
unit plan as he may deem necessary or proper to secure the proper protection
of such public interest: And provided further, That when any permit has been
determined to be wholly or in part within the limits of a producing oil or gas

field which permit has been included, with the approval of the Secretary of the
Interior, in a unit operating agreement or other plan under this act the Secre-
tary of the Interior may issue a lease for the area of the permit so included in
said plan without further proof of discovery: Provided further, That the Secre-
*tary of the Interior is hereby authorized, on such conditions as he may prescribe,
to approve operating, drilling, or development contracts made by one or more
permittees or lessees in oil or gas leases or permits, with one or more persons,
associations, or corporations, whenever in his discretion and regardless of
acreage limitations, provided for in this act, the conservation of natural prod-
ucts or the public convenience or necessity may require it or the interests of

-the United States may be best subserved thereby: And provided further, That

except as herein provided, if any of the lands or deposits leased under the
provisions of this act shall be subleased, trusteed, possessed, or controlled by
any device permanently, temporarily, directly, indirectly, tacitly, or in any
manner whatsoever, so that they form a part of or are in anywise controlled
by any combination in the form of an unlawful trust, with consent of lessee,
or form the subject of any contract or conspiracy in restraint of trade in the

mining or selling of coal, phosphate, oil, oil shale, gas, or sodium entered into
by the lessee, or any agreement or understanding, written, verbal, or otherwise,
-to which such lessee shall be a party, of which his or its output is to be or

-become the subject, to control the price or prices thereof or of any holding of

tSuch lands by any individual, partnership, association, corporation, or con-

:trol in excess of the amounts of lands provided in this act, the lease thereof

shall be forfeited by appropriate court proceedings:- And provided further,
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That nothing in this act shall be construed as affecting existing leases within
the borders of the Naval Petroleum Reserves or agreements concerning opera-
tions thereunder or in relation to the same, but the Secretary of the Navy is
hereby authorized, with the consent of the President, to enter into agreements
such as those provided for herein, which agreements shall. not, unless expressed
therein, operate to extend the term of any lease affected thereby.

The new legislation makes provision for cooperative or unit devel-
opment of a single oil'or gas field for the purpose of conserving the
natural resources thereof-when determined and certified to be in the
public interest; authorizes approval of operating, drilling, or devel-
opment contracts regardless of acreage limitations-when required
by the conservation of natural products or the public convenience
or necessity or when the interests of the United States may best be
subserved thereby; and confirms by specific authorization current
practice in the matter of suspension or modification of the drilling
or producing requirements of outstanding oil and gas leases-when
deemed to be necessary or in the public interest. Consent of the'
holders of existing permits or leases is prescribed as a prerequisite to
modification of the terms thereof. With such consent, however, the,
Secretary of the Interior is authorized to establish, alter, change, or
revoke drilling, producing, and royalty requirements of leases or
permits included in a. cooperative or unit plan of development or
operation, to make such regulations with reference to such leases and
permits as he may deem necessary or proper to secure the proper
protection of the public interest; and to suspend or modify the drill-
ing or producing requirements of leases though not included in a
cooperative or unit plan. The act further authorizes issuance of
leases without further proof of discovery when any permit under an
approved unit operating agreement or other plan has been deter-
mined to be wholly or in part within the limits of a producing oil or
gas field; provides that any lease that has become -the subject of
an approved cooperative or unit plan of development or operation or
other approved plan for the conservation of the oil and gas of a'
single pool or area shall continue in force at least until: the termina-
tion of such plan; and requires that cooperative or unit plans of
development or operation shall vest authority, limited as therein
provided,' in the Secretary to alter or modify from time to time the
quantity and rate of produdion under said plan.

(L) Any cooperative or unit plan of operation or development of
a single pool or field after discovery of oil or gas has been made
must be by agreement of all the Government lessees and permittees
or their representatives and the owners or lessees of the lands in
private ownership, or by such lessees, permittees and owners or
their representatives as will give effective control of the production
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of the pool or field. Such an agreement must contain a provision
giving authority, limited as agreed upon' and therein fixed. to the

Secretary of the Interior to alter or modify from time to time the
quantity and rate of production under the plan. In general, exer-
cise of authority to modify quantity and rate of production will be
limited to modification for the purpose of preventing waste, discour-
aging unreasonable prices, or accomplishing other objects deemed
necessary in the public interest.

(2) Application for a determination by the Secretary of the In-
terior that a cooperative or unit plan of development or operation of
a pool or field is necessary or advisable in the public interest, must
be filed with the appropriate oil and gas supervisor, who will con-
sider the same and transmit it to the Director of the Geological Sur-
vey with report and recommendations. The application should be
in triplicate, and should supply complete and detailed facts and
conditions which in the opinion of the applicants go to make the
adoption of the plan necessary and advisable in the conservation of
the natural resources of the field or pool. Maps showing graph-
ically the boundaries of the area proposed to be included in the
plan, the geological features on which the limits of the pool or field
are predicated the location of the wells drilled, and the status of the
land holdings in the area, should be furnished. Any other data
necessary to present the complete, picture of the project should be
included. A showing as to all interests-record, operators and roy-
alty interests-is desirable, as is also the names of any other than
the applicants who have indicated a purpose tojoin in the unit plan.

(3) Such a plan may be submitted by lessees, operators or others
having substantial interests in the production of the field for deter-
mination either before or, after the interests therein have completed
an agreement to unite in a cooperative or unit plan of operation of
development, but no such plan which involves Government permits
or leases will become operative until certified by the Secretary of the
Interior as provided in the act, nor until the completed articles of
agreement, duly executed, have been submitted to the Secretary and
formally approved by him.

(4) The provision of section 27, authorizing the Secretary of the
Interior to approve operating, drilling, or development contracts
without regard to acreage limitations is primarily intended to permit
pipe-line companies or other operators to enter into contracts with
permittees and lessees in numbers sufficient to justify operations on
a large scale for the discovery, development, production, or trans-
portation of oil or gas and to finance the same.

The contract submitted for approval under this provision should
be accompanied by a statement showing all the interests held by the

[ Vol.
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contractor ini the field and the proposed or agreed plan of operation
or development of the field. 0All the contracts held by the same
contractor in the field should be submitted for approval at the same
time, and full disclosure of the projectimade. There must be com-
plete details furnished in:order that the Secretary of the Interior
may have facts to make a definite determination in accordance with
the provisions of the act,' and prescribe the conditions on which
approval, of, the contracts is made.

(5) Leases included in a plan approved by the Secretary of the
Interior will automatically continue in force beyond the 20-year
period 'for which issued until the termination of the -plan. The
approval of operating, drilling, or development contracts under the
provisions of section 27, does not constitute an approval of a plan for
the conservation of the oil and gas of a single pool or area within the
meaning of section 17. The benefits of extension beyond the normal
20-year period is limited to leases which have been included in a field,
pool, or areal plan for conservation of oil and gas consented to by
effectively controlling interests of the field, pool, area, determined
and certified by the Secretary of the Interior to be necessary or
advisable in the public interest and formally approved by him as a
plan for the conservation of oil and gas.

(6) Where a permit is wholly or in part within the limits of a
pool or field included in an approved cooperative or unit plan, a lease
may be issued for such 'area of the permit as is within the limits of
the pool or field without further proof of discovery. This provision
will result generally in the granting of no further extension of such
permit as to the lands in the pool or field, but the permittee will be
required to apply for and hold under lease. Such lease will be at a
royalty of 5 per cent for not exceeding one-fourth of the area of the
permit within the pool' or field. The area not included in the lease
may be held under and subject to the terms and conditions of the
outstanding permit.

(7) 'Sections i7 and 27, as amended, do not affect existing leases in
naval petroleum reserves, but the Secretary of the Navy is author-
ized, with the consent of the President, to enter into agreements such
as those provided for in the act.

C. C. MOORE,. Comnmissioner.
I 'concur: :

W. C. MENDENHALL,

Acting Direc-tor,: Ceologica2 Survey.
Approved:

RAY LYMAN WILBUR,
'Secretary.

391



392 DECISIONS OF THE DEPARTMENT OF THE INTERIOR

APPLICATIONS BY INDIANS TO MAKE STOCK-RAISINGS HOME-
STEAD ENTRIES

INSTRUCTIONS

[Circular No. 12-531

DEPARTMENT OF THE INTERIOR,

GENERAL LAND OFFICE,
Wawshington, D. C., June 6, 1931.

REGISTERS, UNITED STATES LAND OFFICES:

On May 29, 1931, the Assistant Secretary of the Interior instructed
this office in resPect to applications to make stock-raising homestead
entries by Indians, as follows:

"This will refer to the letter of your office forwarding a telegram
from John T. Murphy, Chief of Field Division at Santa Fe, New
Mexico, which reads as follows:

Large number Navajo Indians living off reservation on public land desire
and contemplate making stock raising homesteads for land occupied and
unoccupied by them under existing laws and regulations. Will it be necessary
for Indians to pay legal fees and commissions?

"A more recent telegram from Mr. Murphy shows that there are
two classes of persons who contemplate making- stock raising home-
steads on the public domain, viz:

'(1) Those desiring to make entries for 640 acres under what is
known as the Indian Homestead Act of July 4, 1884 (23 Stat. 76,
96), as Indians and receive trust patents, and,

'(2) Those desiring to make entries for 640 acres under the stock-
raising homestead act of December 29, 1916 (39 Stat. 862), as citizens
and receive fee patents.'

"The act of July 4, 1884, supa, provides-

That- such Indians as may now be located on public lands, or as may, under
the direction of the Secretary of the Interior, or otherwise, hereafter, so locate,
may avail themselves of the provisions of the homestead laws as fully and to

the same extent as may now be done by citizens of the United States; and to

aid such Indians in making selections of homesteads and the necessary proofs

at the proper land offices, one thousand dollars, or so much thereof as may be

necessary, is hereby appropriated; but no fees or commissions shall be charged
on.account of said entries or proofs. All patents therefor shall be of the legal

effect, and declare that the United States does and will hold the land- thus

entered for the period of twenty-five years, in trust for the sole use and benefit

of the Indian by whom such entry shall have been made, or, in case of his

decease, of his widow and heirs according to the laws of the State or Territory

where such land is located, and that at the expiration of said period the United

States will convey the same by patent to said Indian, or his widow and heirs

as aforesaid, in fee, discharged of said trust and free of all charge or incumn-

brance whatsoever.

[Vol.



53] DECISIONS OF THE DEPARTMENT OF THE' INTERIOR 393

:"After setting out in your' letter that this act has received varying
interpretations in your office, the opinion is expressed therein that
said act 'should be construed to apply to homestead entries by In-
dians under the general, the enlarged or the stock raising homestead
laws. It does not seem that the benefits of the act should be with-
held from the Indians because of modifications in :the homestead
laws subsequent to the passage of the act.'

"The act of March 3, 1875 (18 Stat. 402, 420), contains the first
legislation extending the benefits of the general homestead law. to
Indians. It is provided in sections 15 and 16 of said act-LLf
-SEc. 15. That any Indian born in the UnitedE States, who is the head of a

family, or who has arrived at the age of twenty-one years, and who has aban,
doned, or may hereafter abandon, his tribal relations, shall, on making satis-
factory proof of such abandonment, under rules to be prescribed by the Secre-
tary of the Interior, be entitled to the benefits of the act entitled "An act to
secure homesteads to actual settlers on the public domain," approved May
twentieth, eighteen hundred and sixty-two, and the acts amendatorvythereto
[,italics supplied], except that the provisions of the eighth section of the said
act shall not be held to apply to entries made under this act: Provided, however,
That the title to lands acquired by any Indian by virtue hereof shall not be sub-
ject to alienation or incumbrance, either by voluntary conveyance or the
judgment, decree, or order of any court, and shall be and remain inalienable
for a period of five years from the date of the patent issued therefor: Provided,
That any such Indian shall be entitled to. his distributive share of all annuities,
tribal funds,, lands, and other property, the same as though he had maintained
his tribal relations; and any transfer, alienation, or incumbrance of any
interest he may hold or claim by reason of his former tribal relations shall
be void.

SEc. 16. That in all cases in which Indians have heretofore entered public
lands under the homestead law, and have proceeded in accordance with the
regulations prescribed by the Commissioner of the General Land Office, or in
which they may hereafter be allowed to so enter under said regulations prior
to the promulgation of regulations to be established by the Secretary of the
Interior under the fifteenth section of this act, and in- which the conditions
prescribed by law have been or may be complied With, the entries so allowed
are hereby confirmed, and patents shall be issued thereon; subject, however, to
the restrictions and limitations contained in the fifteenth section of this act
in regard to alienation and encumbrance.

"For quite a long period the act of 1884 was construed as being
intended to amend or supersede the act of 1875; among other things,
that an-entryman under the act of 1875 who had not fully complied
with all the requirements of that act prior to the act of 1884, might
complete his entry and receive patent under the later act, which pro-
vides that the land shall be held in trust for 25 years. But the
Supreme Court in the case of United States v. Hemmer (241 U. S.
379), held that the act of 1884 did not repeal, amend, nor modify
the provisions of the act of 1875; that all of the provisions of the
two acts stand together and remain in force; and that the act of
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1884 did not have the effect to extend from 5 years to 25 years the
restriction on alienation' of the land acquired by an Indian home-
steader under the act of 18T5.

"However, as to policy it is clear that the act of 1884 was but a
continuation of that established by the act of 18T7; that is, to protect
the Indians against a hasty and improvident alienation of their lands,
both acts relating to the same subject. Bearing this in mind, the
provision in the act of 18T5, 'be entitled to the benefits of the act
entitled "An act to secure homesteads to actual settlers on the. public
domain," approved May twentieth, eighteen hundred and sixty-two,
and the acts amendator/y thereof,' [italics supplied], taken in connec-
tion with the provisions of .the act of 1884, would seem to support the
position of your office as follows: 'It does not seem that .the:benefits
of the act should be withheld from the Indians because of modifica-
tions in the homestead laws subsequent to the passage of the act.'
(1884.) Therefore, it is the view of the department that the persons
above referred to as class 1 may be permitted to make stock-raising
homesteads under the act of July 4, 1884, as Indians, and under the
provisions of which they: are to receive trust patents and' be relieved
from the payment of fees and commissions.

:"As to class 2 of persons above 'referred to who desire to make
stock-raising homestead entries under the act -of 1916 as citizens and
receive fee patents, they must proceed as such as distinguished from
Indians, subject to compliance with the conditions, qualifications, and
requirements of said act as amended, including the payment of regu-
lar fees and comnmssions."V

.Accordingly, when an Indian presents an application to make a
stock-raising homestead entry: for vacant unreserved surveyed public
land, under the act of July 4, 1884, without payment of fee .and
commissions, and'presents a certificate from the: Commissioner of
Indian Affairs that he is entitled as an Indian to make entry under
the said act of 1884, you will allow the entry, if all else appears regu-
lar under the homestead laws, without requiring the payment of fee
and commissions, and forward the 'same with your regular returns
and report the allowance on your abstract of entries.

If'the Indian desires to make entry under the act of 1884, but does
not 'present the required certificate from the Indian Office, you will
suspend the application for a period of 60 Clays, to allow the Indian
to procure the certificate. If not filed within the time allowed, you
will reject the application subject to the usual right of appeal.

If the Indian applicant applies to enter under the stock-raising
act as a citizen, paying the usual 'fee and commissions, you will treat
the application precisely the same as applications by citizens not
Indians.

C. C. MooRE, Conmissioner.
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WAITER N. BUSH, HUGH C. WOOD, ATTORNEY IN FACT (ON
REHEARING)

Decided June 13, 1931

FOREST Liuu SELEoTiON-DESERT LAN;D-RsxsER--JUsRISDnIaTio-APPEAL-REs

JumDICATA.

Action of a register rejecting a forest lieu selection because of conflict with
a pending desert-land application, when the selection should have been
merely suspended to await final determination of the latter, becomes effec-
tive by acquiescence, and failure on the part of the selector to appeal from
that officer's action making the rejection final defeats all rights that he
-might otherwise have secured had he proceeded further.

EDWARDS, Assistant Secireta:ry: 
There has been filed aX motion for rehearing of thle department's

decision of April 6, 1931, in the above-entitled case.
Although the facts were quite fully set forth in the decision comn-

plained of, a brief review of them will here be made.:
Hugh C. Wood filed forest-lieu selection for the Et/2 SW'/4 Sec..4,

T. 2 S., R.- 31 E., M. D. M., California, and other lands, on July 1,
1930. The register rejected the selection list as to said E1/2 SW1/4
Sec. 4 for the reason that the land was included in a pending desert-

;land application. After due service of notice of the rejection:no
appeal or other action in regard thereto was taken and due publica-
tion of the allowed selections -was made. On October 13, 1930 one
of the parties in interest wrote to the register that he wanted addi-
tional time of 30 days to select 80 acres in lieu of said E½/2 SW14
Sec. 4. He was advised by the register that an amendatory selection
for 80 acres could not be received because the papers in the case
had been forwarded to the General Land Office, but that there seemed
to be no reason why he should not file a new selection for 80 acres
if he 'so desired.

By decision of December 16, 1930, the Commissioner of the Gen-
eral Land Office directed that the parties in interest be allowed 60
days from notice in which to amend by including 80 acres in place,
of the said Et,/2 SW1/4 Sec. 4 which had been eliminat ed by the rejec-
tion and failure to appeal. It was also stated that in the event of
failure to amend or to appeal within the time allowed the selection
would be considered as it stood and the excess base of 80 acres would
be considered as waived.

On March 16, 1931, resident counsel for the parties in interest filed
an appeal, contending that there was error of law in rejecting the
selection in -part in place of suspending the same pending disposition
of the desert-land application; and that there was error of law in
requiring that the entire base of selection be exhausted within 60
days or any other specified period of time.,

395:
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In the decision complained of: the department took the view: that
it was too late to raise any question regarding the rejection in so far
as the segregative effect of the original selection was concerned. It
was conceded that the register erred in rejecting in place of suspend-
ing the selection as to said 80 acres. It was held that there would be
no waiver of base by failing to amend or to file a new application
within 60 days. It was also stated (the former desert-land applica-
tion having been finally rejected on March 20, 1931)-

Should the selector now desire to apply for the said 80-acre tract, his applica-
tion would be junior and subordinate to any intervening application by an
adverse claimant. In the absence of such intervening application, no reason
is seen why amendment of the selection may not be allowed to include that tract.

The imovent calls attention to the fact that no application to
amend or new application or selection for the said 80 acres can now
be filed because the records of the General Land Office show that by
Executive order of October 27, 1930, this land was withdrawn from
entry for the purpose of protecting the water supply of the city of
Los Angeles; that on January 21, 1931, it was reserved from entry
under the provisions of section 24 of the act of June 10, 1920 (41
Stat. 1063), in connection with Power Project No. 1060 upon the
application of Gilbert G. Humphrey; and that by the act of March
4, 1931 (46 Stat. 1530), the land was withdrawn from settlement,
location, filing, entry, or disposal under the land laws of the United
States for the purpose of protecting watersheds now or hereafter
supplying water to the city of Los Angeles and other cities and towns
in the State of California.

It is contended in the motion that the register's rejection was in
excess of his jurisdiction and was therefore void and of no effect even
in the absence of appeal therefrom; that the right of the selector
vested at the time of the selection, provided that the desert-land ap-
plication should be rejected and that all should be found regular;
and that no act of the selector or failure of action on his part had
the effect of divesting him of his equitable title to the land.

There can be no question of the jurisdiction of the register. In
the case of Santa Fe Pacife Railroad Company (33 L. D. 161, 163),
it was held that local land officers had the power to reject an appli-
cation to select lands. under the exchange provisions of the act of
June 4, 1897 (30 Stat. 36), where the lands covered thereby were not
subject to such selection because embraced within a pending railroad
indemnity selection list. It was stated-

The local officers are not mere perfunctory clerks, whose sole duty is to re-
ceive, register, and forward applications for public lands. They are local agents
of your office to see that the rules and regulations for administration of the
public lands are complied with, and their intelligent and impartial attention to
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duty greatly, facilitates :the business of your office, enabling applicants more
speedily to transact their business by avoiding defects and irregularities which
tend to confusion and delay. Power to reject an improper application is in-
cident to their office under the laws for organization of the land department,
and needs not to be conferred specially in each set of instructions under every
new act relating to disposals of. public lands, but is expressly provided: for in
:the circular of July 7, 1902 (31 L. D. 372):, governing selections under the act
of June 4, 1897, in force af the time this application was presented at the local
office. V

The register should not have rejected the selection as to the acres
involved but should have suspended the same. But when the register
had made the rejection final for want of appeal by the selector that
became a closed incident. In the case of MeKernan v. Baily (17 L. D.
494), the department held (syllabus)-

The failure of: a pre-emptor to appeal from the rejection of a declaratory
statement defeats all rights that might have been secured thereunder by proper
diligence; and such failure to appeal is not excused by the fact that the title
to the land was erroneously believed to not be in the United States.

In support of the contention that equitable title vested in the
selector by the mere filing of the selection the attorney cites the
cases of Payne v. Central Pacifc R. R. Company (255 U. S. 228)
and Payne v. New Mexico (255 U. S. 367). But the department is not
impressed by the argument. The attorney himself virtually admits
the incorrectness of his reasoning when he at another point states-

As a matter of fact, even if the register had not rejected the selection as to
this tract, he would have had no right to include it in the published, notice,
as it was still included in the pending desert-land application of Sturtevant.

No selection of the land could be allowed when it was filed and of
course no equitable title could vest in the selector.

The withdrawals which were made after the selector had acquiesced
in the rejection and before any appeal was filed from the later action
of the Commissioner, especially the withdrawal under the act of
June 10, 1920, must be considered in the light of an intervening and
adverse appropriation.

The motionjfor reheariing is
Denied.

WALTER N. BUSH, HUGH C. WOOD, ATTORNEY IN FACT

Petition for exercise of supervisory authority of the Secretary in
departmental: decision of June 13, 1931 (53 I. D. 395), denied by
Assistant Secretary Edwards, October 19, 1931.
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MINING CLAIM-PATENT PROCEEDINGS-REPUBLICATION OF
NOTICE

Instructions, June 20, 1981

MIXING CLAiM-ADJUSTMENT TO SuaVEY-RlEPXBLICArION OF NOnCn.

Where in the adjustment of the boundaries of placer claims to conform to
legal subdivisions of the Government survey, the claims as so adjusted
collectively include land not described in the posted and published notice
of application for patent, republication must be made.

Assistant Secretary Edwards to the Conmrbissioner of the General
Land Offiee:
Herewith I return, without approvalyour-letter 1082021" E " FM,

pertaining to applications for patents to oil shale claims, Denver
040132, 041633, 040514. In effect, this letter advises the claimants
that where the department consents to an adjustment of the bound-
aries of the placers to conform to legal subdivisions, and the placers
as so adjusted collectively include land not described in the posted
and published notice of application for patent, the entry may be
amended to the adjusted description and patent issued accordingly
without republication.

The strip of land in this case added to the land as described in
the said notice, may be insignificant in value and extent; the prob-
-ability of the existence of any one entitled to adverse the application
may be remote, nevertheless, it is believed that the department has no
discretion under the mining law to waive a departure from the prin-
ciple very clearly embodied therein that the land which the depart-
ment has authority to patent is identically that which the world was
given notice in the posted and published notices.

In SiZver King Coalition: Mines Company y. Conicling Mining
Company- (255 U. S. 151,162, the Court said-

* *. X AtThe notice is jurisdictional. El Paso Brick Co. v. .MKnigkt, 233
U. S. 250, 259. Obviously therefore a patent can convey only ;the claim as to
xwhich notice has been given. A notice of an application for a patent of land
determined by monuments cannot give priority to a Junior location, such as
was that of the Conkling Mining Company, in respect of land outside the monu-
ments, to which adjoining claimants had no notice that the patent would
purport to extend.

The fact'that in that case lodes and not'placers were involved does
not militate against the principle announced. Likewise, the depart-
ment hais ruled that "Lands not included in the application for
patent, the published and posted notice and other proceedings, can not
be embraced in the entry." Rom an Placer Miningl o Claim (34 L. D.
260).

I, therefore, suggest a change in your letter, stating that-repub-
lication is necessary under the mining law and will be required. .

[Vol.
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PAYMENT FOR DAMAGES TO PRIVATE 0 PROPERTY RESULTING
FROM CONSTRUCTION OF WORKS ON FORT HALL INDIAN RES-
ERVATION IRRIGATION PROJECT

Opinion, July J0, 1.931

FORT HALL INDIAE IRRIGATION PRoJEcOTDAmAGEs-CONsTTBucTION COSTS.

The damages referred to in the act of February 4, 1931, authorizing the
construction of the Michaud division of the Fort flall Indian Reservation
irrigation project, are the damages incident to the construction of irriga-
tion works and become a part of the construction cost similar to the

charges for the purchase or condemnation of land required for flowage
purposes or for, canal rights of way.

FORT HALL INDIAN IRRIGATION PROJEOr-DAMAGES-STATUTES.

The act of February 4, 1931, authorizing the construction of the Michaud
division of the Fort Hall Indian Reservation irrigation project, does not
supersede the act of February 20,'1929, with reference to the payment for
damages, except that payment-of specific damages enumerated in the former
act must be made from the appropriation authorized by that act.

DAMAGEs-TobRTs-OFFIOERS-SflITS AGAINST THE GovERNMENT.

The Government can not, except with the consent of Congress, be sued for

the torts, misconduct, misfeasance, or laches of its officers or employees,
but it is liable for property taken or injured by its employees for public

use.

IRRIGATION PROJEOT-DAMAGES.

The Government, like a private irrigator, is not an insurer against damages
resulting from the construction, operation, or maintenance of irrigation
works.

IRRIGATIONS PxOJECT-DA MAGES-SEoRwrAY OF THE INTEIiGR-OFcERts.'

The Authority granted to the Secretary of the Interior~ by the act of February
20, 1929, is sufficient to permit that officer to liquidate by agreement and to

pay claims-for damages caused to owners of lands or other private property
of any kind byreason of the operations of the United States, its officers or

employees, in the survey, construction, operation, or maintenance of irriga-
tion works.

RIGHT OF WAY-IRRIGATION7 WORKS- DAMAGES.

The Government may allow compensation for damage to crops and improve-
ments on lands within a right of way reserved under the act of August 30,
1890, resulting from the construction of irrigation works, but no allowance
will be made for damage to the land.,

FINNEY, Solicitor;-
You [Secretary of the Interior] have "submitted to me for opinion

questions propounded by the Commissioner of Indian Affairs in his
letter of June 24, 193i, to you.' The questions are stated as follows:

1. Whether or not the act of February 20, 1:929 (45 Stat. 1252), is applicable
to the Fort Hail Indian Reseivatlon ptoject, Idaho, 'in view of sections 2 and
10 of the act of Congress of February 4, 1931' (46 Stat; 1061), authorizing the
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*construCtion of the Michaud division of the Fort Hall Indian Reservation
project?

2. Whether or not under the provisions of the act of Congress of February
20, 1929 (45 Stat. 1252), the conditions under which these damages resulted ate
such as to create a legal liability on the part of the irrigation project.

3. Does the act of February 20, I929, supra, make the Secretary of the
Interior or other Government officials insurers of the water users of the Indian
irrigation project so that payment for damages, even though they come under
the class darouinn absque injuriw, is obligatory on the Secretary of the Interior

if satisfactory agreements have been reached as to the amount of damages
sustained?

The first question propounded has no relation to the second and
third questions except that they all involve the authority given the
Secretary of the Interior to settle damage claims by agreement.

The act of Congress authorizing the construction of the Michaud
division of the Fort Hall Indian Reservation irrigation project pro-
vides in section 2 as follows:-

The Michaud division shall bear its equitable share of the cost of the present
existing works and for the development of that part of the water supply that
will be used on the lands of the Michaud division. Of the cost of the existing
system $362,500 is hereby allocated to the Michaud division, as provided in
section 3 hereof in consideration of the share of the developed water supply

hereby allocated to that division and of its share of the existing works. The
said $362,500 is hereby authorized to be used in completing the distributary
system of the Fort Hall and Gibson divisions, including the rebuilding of
the Tyhee siphon; the completion of storage facilities, and the enlargement
and straightening of the Blackfoot River Channel; and including payment
of damages for the benefit of the entire irrigation project.

Prior to the enactment of this law the Fort Hall Indian irrigation
project had been under construction for a number of years and there

had been developed a large storage dam on the Blackfoot River
capable of storing- 410,000 acre-feet of water to be used on land 25
to 50 miles west of the reservoir on the Snake River in Idaho. The
stored water on its way to the irrigated land passes down the channel
'of the Blackfoot River for a distance of perhaps 40 miles. The
stream bed is tortuous and in the irrigation of lands in the Fort

Hall and Gibson units, comprising some 70,000 acres; it was dis-
covered that lands adjacent to the Blackfoot River were flooded on

certain occasions and damage was done to the property. The stored
water required for the Fort Hall and Gibson units and also on the

Michaud division must traverse the same course down the Blackfoot
River to the irrigable lands..

With this information at hand the legislation set forth in the
act of Congress approved February 4, 1931, supra, provided for
payment of damages due to the enlargement and straightening of

the Blackfoot River Channel for the benefit of the entire irrigation
project.

I Y ol;
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The damages referred to in thiss act are~ damages incideftt to the
construction of irrigation works. The payment is for a purpose
similar to that made in. the purchase or condemnation of land re-
quired for flowage purposes or for canal right of way. It becomes
a part of the construction cost of the project works.

It- is my conclusion that the Michaud Act does not supersede
the act of February 20, 1929, supra, except that payment of specific
damages enumerated in the Michaud Act must be made from the
appropriation made pursuant to the authorization of such act.

Turning our attention to questions Nos. 2 anid 3, it may be stated
that these questions are hypothetical. A reading of the files and
records, however, discloses; that the questions areE based upon 11
Claims which arose in 1929 due to operation and maintenance of
the* Wapato project, Washington. Instead of expounding the law
in reply to the questions submitted, I shall content myself by show-
ing what action* should be taken upon the claims that have been
submitted by -the field office 'of the. Wapato project to the( Com-
missioner of Indian Affairs. X 

The claims may be listed as follows:
Amount
claimed Contracted

Henry Benzel …… _____ __ _ _ $150.00 $50. 00
H. B. Miller- _ _- _479. 00 259.00
Jasper McDonald ___ --------------… 500. 00 225.00
J. Faucher I----------------- 100. 00 100. 00
A. Z. Moore - _---- _---------408.00 210.50
Fi. D. Wirt -_-------- _----_ 25.00 25.00
Lorne and! Ralph Campbell - -- 968.00 402.50
W. C. Kennedy - I _ -_-_-- - 348. 00 162. 00
J. L. Meikle- -_---- _--- 2, 347. 60 500. 00
Thomas B. -Toumey _----_-_- __-_-_-__-- --- 52. 50
Congdon Orchards (Farmer) _-_- - 241.00 176.00

2, 162. 50

The first seven claims-are idue to damages resulting from a break
in the Wapato Canal on April 26, 1929, alleged to be due to bur-
rowing animals. -The next two claims arise from a break in Lateral
No. 3 on June 30, 1929, which choked a pipe drain, causing the
water to back up and flood certain crops belonging to the claim-
ants. The ,next' dlaimn is for damages to trees on a right -of way
taken by the' United sStates* which was reserved under the act of
August 30, S890 (26 Stat. 31,- 391), and the, last claim arises from
the 'destruction of bees, beehives, and other equipment caused by a
fire -which escaped from maintenance men while they were burning
weeds on the canal banks. All of these claims, except the one for
the destruction of trees 'upon the canal right of. way, must be con-

18607-32rVOL. 53-926
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sidered in connection with the act of February 20, 1929 (45 Stat.
1252), which is quoted in full-

That the Secretary of the Interior be, and he is hereby, authorized to pay
out of the funds available for- the Indian irrigation projects for damages
caused to owners of lands or other private property of any kind by reason of
the operations of the United States, its officers or employees, in the survey,
construction, operation, or maintenance of irrigation works of such projects
and which may be compromised by agreement between the claimant and the
Secretary of the Interior, or such officers as he may designate: Provided, That
the total of any such claims authorized to be settled as herein contemplated
shall not exceed 5 per centum of the funds-available for the project under
which such claims arise during any one fiscal year.

This act is the counterpart of similar provisions carried in Inte-
rior Department bills since 1915 for payment of damages due to
survey, construction, operation and maintenance under the act of
June 17, 1902 (32 Stat. 388).

On the recommendation of the Bureau of Reclamation the de-
partment has issued regulations covering the determination of facts
and decision upon payment of claims arising under these laws which
authorize the Secretary of the Interior to pay damages providing
he can agree with the claimant as to the amount of damages which
shall be paid.

Injuries upon which such claims are based may be due to (a)
actual negligence of Government employees or to (b) unavoidable
causes in which the element of negligence does not appear. A
general rule of law is that, without the consent given in some act
of Congress, the Government is not liable to be sued for the torts,
misconduct, misfeasance, or laches of its officers or employees.- Bigby
v. United States (188 U. S. 400). Another general rule of law is
that the Govermnent is liable for property taken, or injured by its
employees for public use. United States v. Lynahu (188 U. S. 445);
Bothwell v. United States (254 U. S. 231).

In addition to the two acts above referred to there is. a provision
of law authorizing the adjustment of claims involving negligence
of not exceeding $1,000. Act approved December 28, 1922 (42 Stat.
1066). These acts relate exclusively to damages to property and
domnot cover damages to persons.

The degree of care and watchfulness. exercised by employees of
the United States should be such that it may not be said in any case
that negligence existed to such an extent that an individual would
.have been liable under like circumstances. The courts have held
generallyV that a private irrigator is liable for damages: due .to
negligence or unskillfulness in the construction or*in the operation
and maintenance of. his irrigation works. H:le must keep the works

[Vol.
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in good repair and is liable for all damages caused by failure to
-do so. He is not an insurer against damage without reference to
the question of negligence, but is liable only when negligent. 'He
must prepare to meet only such emergencies as may reasonably be
expected- to arise in the course of nature. lie, is not required to
prepare for storms of such unusual violence as to surprise cautious
and reasonable men. If in the actual operation of a canal sudden
-and unexpected damage results by reason of some hidden defects
which could not reasonably have been foreseen, he would not be
liable. Sutsiff v. S~weetwater Water Co. (182 Cal. 34; 186 Pac. 766).
After discovery of the defect, however, and after reasonable oppor-
tunity-to correct it, if he continue to use the canal system his liabil-
ity for subsequent damages would be the same as if he had known
of the defect at the time of construction.; Tormev v. Anderson-Cot-
tonwood Irrigation' District (53 Cal. App. 559; 200 Pac. 814);
Howell v. Big Horn Basin Colonisation Co. (14 Wyo. 14; 81 Pac.
785); Watts v. Billings Bench -Water Assaciation (Mont.) (253
Pac. 260).

The -field officers in charge of the Wapato project have secured
the benefit of well prepared briefs of the irrigation district attorney.

The only facts submitted in the case are those accumulated by the
employees of the Government. Two years have elapsed since these
claims arose. It is possible that a jury would decide that the, claim-
ants for damages due to breaks in the canals and to the escaping
fire were entitled to recover. A judge would probably submit the
matter to a jury. -- -

A history of this legislation, authorizing settlement of damages
by contract is1 well within my personal knowledge. - Congress was
asked to pass 'the legislation in 1915 in order that ssmall claims
could be; adjusted. Experience had shown that in the ordinary
operation and, maintenance of an irrigation project injury would
result to the property of farmers on the - project due to unforseen
cause or to carelessness and negligence on the part of laborers and
-subordinate -employees.0 - -Jntil the enactment of the first legislation
in 115 there was no authority vested in the Secretary of the Interior
to consider or pay- any claim which- sounded in- tort. All of the
claims outlined fall in that class. -

-A very strict construction of the law might permit the Secretary
to refuse to approve the payment of any of the claims -submitted.
There is evidence that the section of the Wapato Canal where the
break occurred is subject to damage by burrowing animals. The
records also indicate that great -care -had been exercised by men on
the project to overcome the natural conditions which made carrying

403
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of water in the canal a dangerous operation. That their efforts have
been reasonably "successful is evidenced' 'by the fact that the: only
claims which have been considered! for. payment are those arising in
a 'space of four days in 1929.

The claim for the-destruction of bees and 'beehives indicates that
the maintenance men were engaged in their lawful operations of
burning the weeds on the canal banks.: It has been: found that
this is the most efficient method of destroying the-weeds and main-
taining the ditches so that they will carry the quantity of water
for which.they were designed. Reasonably prudent' men in carry-
ing on this work might expect that a sudden change of wind would
occur, but this is a necessary risk incident to the work. The sudden
change of wind is an act of God, and' if .the men were proceeding
with due care in the handling of the fire and the wind changed and
the fire escaped, the damages could be liquidated by agreement
between the Secretary of the Interior and the claimant.

The', actual settlement of the claims and the: approval of the
vouchers are administrative acts. However, in my opinion, the
authority granted to the Secretary of the Interior .by the act of Feb-
ruary 20, 1929, supra, is sufficient to permit the payment of the :10
claims submitted.

Turning my attention now to the payment for damages to trees
destroyed on a right of way reserved :under the act of August 30,
1890, supra, it can be stated that the reservation provided by this
act is sufficient, if strictly construed, to prevent the recovery of any
sum of money for improvements upon the right of way required
for the construction of the irrigation, works '

It has not been the policy of the department to adhere strictly to
the legal possibilities, and it has decided in an opinion of April 24,
1919 (47 L. D. 158), that the landowner may be compensated for
the actual value of his improvements on the right of way, but no
allowance can be made for the resulting damages to the land. :In
this case the canal right of way cut the small farm into two nearly
equal parts'and made it much more expensive and difficult to irrigate.
Payment was authorized for the crops growing on the right of way
and rejected as to claim for resultant damage to. the land. XWhen

the United States utilizes a right of way reserved, under the act
of August.30, 1890, suprra, it maypay for the value of the crops
and the improvements on the land taken.E

Approved.:
Jos. M. DIXON,

First Assistamt Secretary.-

[Vol.
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ACQUISITION ORXUSE -OF PUBLIC LANDS BY STTES, COUNTIES,
OR MUNICIPALITIES FOR RECREATIONAL PURPOSES-PRIOR
CIRCULARS SUPERSEDED

INSTR-UCrIONS

[Circular No. 1085]

DEPARTMENT OF THE INTERIOR,

GENERAL LAND OFFICE,

Wasinhgton, D. C., July 16, 1931.
REGISTERS, UNITED STATfS LAND OFFICES:

By the act of June 14, 1926 (44 Stat. 741), the Secretary of the
Interior is authorized to make preliminary withdrawals for classi-
fication and sell or lease unreserved nonmineral public lands to
States, counties, or;municipalities for recreational purposes. The
acquisition of such lands by States as recreational sites through ex-
change is also authorized. The act of April 13, 1928 (45 Stat. 429),
extended the provisions of the said act of June 14, 1926, to revested
Oregon and California Railroad and Coos Bay Wagon Road -grant
lands under certain conditions.

1. Lands subect to fwithdrawal.-Unreserved nonmineral public
lands not desired for Federal administration, surveyed or unsurveyed,

exclusive of those situated in. the Territory of Alaska, may be with-
held from appropriation in aid of. the classification and disposition
or. use authorized under a proper petition therefor. Any withdrawal
for such purpose will, however, be subject to valid existing appro-
priations under the public land laws legally maintained. . The land
must be surveyed before title may be acquired. The duration of these
-withdrawals will depend upon the -good faith shown by the peti-
tioners in prosecuting the necessary preliminary work in connection
with the recreational project involved.

The aforesaid act of April 13, 1928, is applicable only to such
former. Oregon and California Railroad and Coos Bay Wagon Road
grant lands revested in the United States under the acts of June
9, 1916 (39 Stat. 218), and February 26, 1919 (40 Stat. 1179), as have
been reported or classified under said act of 1916 as either. timber or
agricultural in character, lands classified thereunder as chiefly val-
uable for water-power sites and reserved: for that purpose being
excepted from the operation thereof. The lands subject to the
recreational law as amended are hereinafter referred to as revested
lands.

2. Petitions.-Petitions for withdrawal should be addressed to the
Secretary of the Interior and filed in duplicate in the proper district
land office, should describe the land desired withdrawn by legal sub-

405;
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divisions, if surveyed, or by metes and bounds in conformity with the
regulations approved November 3, 1909 (380 L. D. 287), if unsur-
veyed, and contain a statement that the area is unoccupied and non-
mineral and chiefly valuable for recreational purposes.

Such petitions should set forth the plan of recreational develop-
ment proposed, giving details as to any contemplated improvements,
state whether acquisition is sought through exchange or purchase,
or whether a lease is desired. They should contain proof or a cita-
tion of the authority of the official or officials signing the petition
to act for the State or county or counties when a State or county
recreational project is involved, or, when a municipal project: is con-
cerned, of the authority of the signing official or officials to act for
the town or city, and, under the terms of the law, all such petitions
must be ratified by the proper State or county officers. In event that
acquisition is sought through exchange, the petition of the State
seeking the exchange should contain a description of the State land
proffered as a basis .therefor.

Upon receipt in the proper district land office of a duly executed
petition, the lands described therein will be temporarily segregated
from disposition pending action thereon by the Secretary of the
Interior. The register will assign a current serial number to the
petition and at once forward the same, in duplicate, to the General
Land Office with a report as to the status of the affected land as
shown by the records of his office. 0 Pending and during such tempo-
rary segregation, applications to enter or select any affected lands
may be received and suspended. If the withdrawal applied for. be
not made as to the lands covered by suspended applications, the same
will be allowed in the absence of other objection. - If the petition for
withdrawal be approved, all suspended applications will be rejected.

3. Action by ohiefs of field divisions.-In event of favorable action
upon such a petition, the proper chief of field division will, if neces-
sary, be instructed to cause an examination to be made to- determine
whether the withdrawn land is -nonmineral and chiefly valuable for
recreational purposes and will thereafter submit-report to the Com-
missioner of the General Land 'Office. The: report submitted will
also contain information as to the comparative values of the public
and State lands involved when an exchange is proposed. In order
that the department may determine a proper charge in case purchase
or-lease is desired the chief of field division will ascertain and report
what is? a ifair and reasonable price per acre or. annual rental for the
area, taking into consideration the purpose for which it is to be used.
The Commissioner of the General Land Office will forward such
reports to the Secretary of the Interior. with recommendation.

When application- is filed for any revested lands. classified or re-
ported as timber in character the district cadastral engineer at
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Portland, Oregon, will be instructed to submit report and recommen-
dation thereon, and the chief of field division may also, if necessary
be directed to report upon the land.

4. Applications.-The Commissioner of the General Land Office
will notify the register of the district land office in which the land is
situated of the findings of the department and the register will then
advise the State, county, or municipality which has requested the
withdrawal thereof. Thereafter, in event the land has been found
subject to use or acquisition under the law, such State, county, or
municipality may file formal application for the land in the district
land office. No fixed forms of applications have been prepared, but
these instructions should be followed as nearly as possible.

The application of a State for an exchange should follow in so
far as applicable the form used by the State in making application
for indemnity for losses in its school grant where the land tendered
as a basis has been granted to the State by the United States for
school or other purposes and has thereafter remained theD property
of the State. A deed of relinquishment of the base land must be
executed by the proper State officer or officers and should be sub-
mitted for examination without being recorded. Such deed must
be accompanied by a certificate of the officer, or officers, of the State
charged with the care and'disposal of the land reconveyed, showing
that same has not been alienated' or contracted to be alienated in any
way by the State, that the said land is not in the possession of, or
subject to the claim of any third-party under any law or permission
of the State, and that except for such conveyance the title of the
State is unimpaired, together with a duly authenticated abstract of
title showing that at the time the-deed was executed the title was in
the State malting the conveyance and that the land was free from
encumbrance of any kind. If the exchange is found satisfactory,
the deed will be accepted and the selection approved, subject to the
recording of the deed, which will be returned 1for that purpose, and
to its retransmnittal accompanied by a supplemental abstract brought
down to show such recordation and that the land is free f rom all
liens or encumbrances and supplemental certificate by the State of
nonencumbrance. Only 'such lands as are within or contiguous to
the former limits of the Oregon and California Railroad and Coos
Bay Wagon Road grants may be - accepted in exchange for such
grant lands, and all lands and timber secured by virtue of any such
exchange shall be disposed of in accordance with the terms and pro-
visions of the revestmrnt act'of June 9, 1916 (39 Stat. 218).

There should be tendered with the application of a State, county,
or municipality to purchase or lease lands withdrawn under this
law the amount fixed as the, purchase price or as annual rental
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therefor. Such application should contain proof or a citation of
the authority of the official 'or officials signing the application to
represent the State, county, or municipality in the transaction. No
sale of revested lands of class 3, agricultural lands, shall be made
for less than $2.50 per acre and of lands of class 2, timberlands,
for less than the appraised value of the timber thereon. ' Publication
of notice of applications to purchase will be required in accordance
with the practice governing sales of public lands.- In so far as
applicable, the general regulations of the department relating to the
execution of contracts will be followed in.the preparation of leases
issued. Any revested lands leased for recreational purposes shall
thereafter be exempt from any further claim by the county wherein
such leased lands are located for payment of moneys, the equivalent
of taxes, as authorized under the act of July 13, 1926 (44 Stat. 915).
During the existence of any such lease, the timber on the land will
not be sold.

Applications presented under these regulations not in substantial
conformity with the requirements herein made and not accompanied
by the prescribed proof will be rejected subject to appeal or curing
the defect where possible.

5. Reservations and conditions.-Any patent or lease issued to a
State, county, or municipality will contain the mineral reservation
and forfeiture provision prescribed by the law. No provision is
made at this time for development of the reserved mineral deposits
in lands to be conveyed or leased under the terms of this law, and
until such regulations shall have issued the reserved deposits will not
be subject to disposition.

6. Proceeds.-The proceeds from sales or leases under the general
law will be credited to Sales of Public Lands except in those
instances in which other provision has been made in the laws author-
izing disposition of the land. All moneys received from or on
account of any revested lands leased or sold or acquired through
exchange under the amendatory act shall be applied in the manner
prescribed by the acts of June 9, 1916 (39 Stat. 218), and February
26, 1919 (40 Stat. 1179).

Former Circular No. 1085 of July 23, 1926 (51 L. D. 505), that
part of Circular No. 1122 of April 27, 1927, relating to recreational
sites (52 L. D. 135), and Circular No. 1156 of June 18, 1928 (52
L. D. 407), are hereby superseded and all instructions in conflict
herewith are modified to conform hereto.

C. C. MOORE, Conminssioner.
Approved:

Jos. M. DIxoN,
First Assistant Secretary.

4080 [vol.
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[PuBsrc-No. 386-44 STAT. 741]

AN ACT To authorize acquisition or use of public lands by States, counties, or municipali-
ties for recreational purposes

Be it enacted by the Senate and House of Representatives of the United States
of America in Obngress. assdmnb ted, That the Secretary of the Interior be, and
hereby is, authorized, in his discretion, to withhold from all forms of appropria-
tion unreserved nonmineral public lands, which have been classified by him
as chiefly valuable for recreational purposes and are not desired for Federal
administration, but only after a petition requesting such withdrawal has been
signed and filed by the duly constituted authorities of the States or of the
county or counties within which the lands are located, and to accept. title on
behalf of the United States from any States in and to lands granted by Con-
gress to such State, and in exchange therefor to patent to such State an equal
quantity or value of surveyed land so. withheld and classified, any patent so
issued to contain a reservation to the United States of all mineral deposits in
the land conveyed and of the right to mine and remove same, under regulations
to be established by the Secretary, and a provision for reversion of title to the
United States upon a finding by the Secretary of the Interior that for a period
of five consecutive years such land has not been used by the State for park
or recreational purposes, or that such land or any part thereof is being devoted
to other use: Provided, That lands so withheld and classified may, in the
discretion of the Secretary of the Interior, be also held subject to purchase and
may be purchased by the State or county in which the lands are situated, or
by an adjacent municipality in the same State, at a price to be fixed by the
Secretary of the Interior, through appraisal or otherwise, subject to the same
reservation of mineral deposits and the same provision for reversion of title
as are prescribed for conveyances to the'States in consummation of exchanges
hereby authorized, or be held subject to lease and may be leased to such States,
counties, or municipalities for recreational use at a reasonable-annual rental
for a period of twenty years, with privilege of renewal for a like period. And
the Secretary of the Interior is hereby authorized to make all necessary rules
and regulations for ;the purpose of carrying the provisions of this Act into
effect: Provided further, That the Secretary of the Interior shall for each year
make a report to Congress giving in detail a list of lands exchanged under the
provisions of this Act.

Approved, June. 14, 1926.:

[PuInuc-No. 274-45 STAT. 429]

AN ACT Extending the provisions of the Recreational Act of June 14, 1926, to former
Oregon and California Railroad and Coos Bay Wagon Road grant lands in the State of
Oregon

Be it enacted,. by the Senate and House of Representatives of the United
States of America in Congress assembled, That the -provisions of the Act of
Congress approved June 14, 1926: (Forty-fourth Statutes at Large, page 741),
entitled "An Act to authorize acquisition or use of public lands by States, coun-
ties, or municipalities for recreational purposes," are hereby: extended to
former Oregon and California Railroad grant lands revested in the United
States under the Act of June 9, 1916 (Thirty-ninth Statutes at Large, page
218), and to former Coos Bay Wagon Road grant lands reconveyed to the
United States under Act of February 26, 1919 (Fortieth Statutes at Large,
page 1179) : Provided, That any lands leased hereunder shall thereafter be
exempt from any further elaim by the county wherein such leased lands are
located for payment of moneys, the equivalent of taxes, as authorized under
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the Relief Act of July 13, 1926 (Forty-fourth Statutes at Large, page 915) :
Provided further, That only such lands as are within or contiguous to the
former limits of said grants may be accepted in an exchange hereunder for
such former grant lands and that all lands and timber secured by virtue of
any such exchange shall bet disposed of in accordance with the terms and
provisions of said Revestment'Act of June 9, 1916: And provided further,
That no sales of lands classified under said Act of June 9, 1916, as of class 3,
or agricultural lands, shall be made for less than $2.50 per acre, and of lands of
class 2 -or timberlands, for less than the appraised value of the timber
thereon.

SEo. 2. That all moneys received from or on account of any lands leased or
sold hereunder shall be applied in 'the manner prescribed by the aforesaid
Acts of June 9, 1916, and February 26, 1919.

Approved, April 13, 1928.

BIG PINE MINING CORPORATION

-Decided July 20, 19:31

MINING CLAim-LoDE CLAIM-PLAOER CLAIM-DIsCovEuY.

* A lode discovery will not sustain a placer mining location.

IINERAL LANDS-MINING CCLAIM-LIMESTONE.

Lands containing limestone or other minerals, which under the conditions
shown in the particular case can not probably be successfully mined and
marketed, are not valuable because of their mineral content, nor subject
to location under the mining law.-,

DIxoN, First Assistant Secretdarj:
The Big PinelMining Corp6ration has'appealed from a decision

of the Commissioner of the General Land Office of May 18, 1931,
which affirmed the local register in holding its mineral entry, Los

Angeles 045160, for cancellation. The application for patent made
March 6, 1928, embraced the following named and described placer
locations alleged to be valuable on account of limestone deposits, viz,

Little Johnnie, covering lots 3, 4, 5, and the SE1/4 NW;1/4 Sec. 6, T.
3 N., R. 7 W.; Big Pine, covering lots i and 2, Sec. 1, T. 3 N., and
S1/2 SE'/4 Sec. 36, T. 4 N., R. 7 W.; Eagle, covering lots 2 and 4 Sec.
-1, T. 3 N., and S1/2 SWI/, Sec. 36, T. 4 N., R. 8 W., S. B. M.; all
within the Angeles National Forest.

Upon consideration of the testimony adduced at a hearing held

November 19, 1929, in protest proceedings brought by the Forest

Service, the Commissioner concurred in the findings of the local
register, that the limestone on the claims had no commercial value;
that $500 had not been expended in labor and improvements upon'

or for the benefit of each or any of the claims; that the land is
chiefly valuable for recreational purposes.. Claimant on appeal con-
tends these conclusions are not warranted.
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7 .It appears-without dispute in the testimony that these claims in
controversy are laid over mountain ridges Swith steep; sides -that rise
about 2,500 feet above the.desert plain and are adjacent to the Los
Angeles. Park and a subdivision known as Wrightwood; that' a ;belt
of .limestone >of Ivarying width, amounting to several hundred feet
in places, . traverses the entire length of the Eagle and -Big Pine
locations and extends for a considerable distance into the Little
Johnnie claim. According to the analyses presented by claimant's
witnesses, the calcium carbonate content of the limestone deposit
varies from 25.8 per cent on the Little Johnnie to 96.6 per cent on the
Big Pine claim. The analysis offered by the Government showed
considerable less percentage in calcium carbonate. The testimony
on both sides agrees that the lime deposit is in lode formation within
well-defined granite walls, and that the method: of transporation
of the deposit from the claims would be by aerial tramway., esti-
mated to cost, by. a Government's witness, at $40,000 per mile; by
claimant's witness, $20,000 per mile.

The opinions of the Government's witnesses differed with those of
-claimant's witnesses as to whether the deposit in its situation could
be mined, transported and marketed at a profit;'s and as to whether
a reasonably prudent person would expend any money in such a
venture.

Witness Lamb for the Government testified that he- had been en-
gaged in quarrying limestone in thle locality, for a number of years
and sold thousands of tons of lime rock, and was acquainted with
the deposit.iincquestion;; that the value of a limestone. deposit in the
locality depended upon its accessibility and that the mining thereof
was not economically feasible,: because the cost of production and
transportation of the .deposits would -exceed the sale value of the
lime obtained therefrom. Roberts, a miningi engineer, testified that
he at; one time had this deposit investigated to see if it could be
leased or purchased but stopped all negotiations for the reason that
he thought.the transportation costs too high. He also testified to the
effect that he made a calculation as to the feasibility of developing
a similar deposit on NElA Sec. 2, T. 3 N., R. 7 W. (adjacent land),
either in 1923, 1924, or 1925, and found there would be required 111/2
miles of aerial-tramway and that the cost was 'prohibitive. I Testi-
mony offered by the Government, which is not denied, is to the effect
that limestone deposits are widely distributed in the region of these
claims, and much of it more accessible. 'These witnesses and the
mineral examiner for thelForest Service also testified that the land
was more valuable for recreational than any other purpose. Witness
Lamb testified that he was an official land appraiser, and valued the
land in Los Angeles Park at $3,000 per acre, and if a road were

411<



412 DECISIONS OF'THE DEPARTMENT OF- THE INTERIOR

extended therefrom to the land in question, the latter would be
worth from $300 to $600 per acre for such purposes. For the claim-
ant, Sampson, a mining engineer, and Baverstock, mineralogist and
metallurgist, expressed the opinion to the effect that the quality and
quantity of limestone on the claims was such as to justify investment
for its development, but both are shown to have had no experience in
developing, mining or selling limestone deposits, and advance no
particular reason as a basis for their opinion.; Lands containing
limestone or other mineral, which under the conditions shown can not
probably be successfully mined and marketed, are not valuable be-
cause of their mineral content, nor subject to location under the
mining law. Morrill v. Northern Pacifie R. R. Co. (30 L. D. 4:5,
479) ; Cataract Gold Mining Co. et al. (43 L. D. 248, 254) ; United
States v. BulZington, On Rehearing (51 L. ID. 604, 607). Consider-
ing all the evidence, the department believes that the land is not
valuable for its limestone deposits, and therefore- not disposable
under the mining law. Furthermore, it is undisputed that the de-
posit is in lode formation. A lode discovery will not sustain a placer
location. Cole v. Ralph (252 U. S. 286, 295); Dueffied v. San Fran-
cisco Chemical Comp any (205 Fed. 480, 485); unreported depart-
mental decision of September. 14, 1927, in the case of United States v.
Borae Company. The locations must, therefore, be declared void.

In view of the conclusion reached, it is unnecessary to consider the
conflicting evidence as to the value of the labor and improvements
made upon the claims. The Commissioner's decision canceling the
entry is affirmed, and the claims, are adjudged of no validity.

Agrmed.

DISTRIBUTION OF ROYALTIES ON OIL AND GAS PRODUCED FROM
A HOMESTEAD ALLOTMENT OF A DECEASED CREEK INDIAN

Opinion, July 20,. 1931

CREEK INDIAN LANDS-HOMESTEAD ALLOTMENT-HEIRIs-DEEDI--DocTRINE OF

RELATION.

Approval by the Secretary of the Interior of a deed by. an: heir conveying

his interest in the: homestead of a deceased Indian allottee is: retroactive
and the deed becomes effective as of the date of, its, execution and delivery.

CnEEK INDIAN LANDs-HOMESTEAD ALrOTMENT-HEIRs-MINonsRs-DESCENT AND

DISTRIBUTION.

Where a Creek Indian died possessed of a homestead allotment, leaving

heirs in general and also issue born since March 4, 1906, the interests of

the heifs in general are present vested interests in the fee'in remainder,

the beneficial use or enjoyment of which is postponed until the termina-
tion of the-special estate created by- the proviso to section 9. of the act
of May 27, 1908.

[Vol.
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CREEK INDIAN LANDS-HOMESTEAD ALLOTMENT-OIL AND GAS LANDS-LEASE-
ROYALTIES-HEIRS-MINORS.

Where issue born since March 4, 1906, joined with other heirs of a deceased
Creek Indian allottee, with the approval of the Secretary of the Interior,
in leasing the homestead for oil and gas upon a royalty basis, for the
benefit of them all, the special estate created by section 9 of the act
of May 27, 1908, attached to the royalties, such issue beings entitled to
the interest or income therefrom until April 26, 1931, but leaving the
principal, like the homestead, to go to the heirs in general on the ter-
mination of the special estate.

CREEK INDIAN LANDS-HOMfESTEAD ArLLOTMENT-HEIRS-OIL AND GAS LANDS-
DEEDs-RoYALTIEs-MINoRs.

A deed executed and delivered by an heir in general of a deceased Creek
Indian allottee, conveying his interest in the oil, gas and other minerals
underlying the -homestead, with the approval* of -the Secretary of the
Interior, subject to the special estate in the homestead of minors born
since March 4, 1906, operated as of its date to transfer to the grantee
all of his title and interest in and to such minerals including his interest
or share in the royalties thereafter accruing -and on hand on April 26,
1931, the date of termination of the special estate.

COURT DEcIsION CITED AND DIsTINGuisnnD.

-Case of United States v. Hinkle (261 Fed. 518), distinguished.

FINNEY, Solicitor:
You [Secretary of the Interior] have requested my opinion upon

a question arising out of the distribution of some $55,600 repre-
senting royalties on oil and gas produced from the homestead allot-
ment of Mable Walker, deceased one-half blood Creek allottee, de-
scribed as the SE'/4 SEI/4 Sec. 29, T. 8 N., R. 8 E., Oklahoma.

.Mable Walker, the allottee, died intestate May 7, 1921, leaving
a husband, Jeff Walke'r, and three children, Johnson.Walker, an
adult, and Turner and Mose Walker, both minors, born subsequent
to March 4, 1906. Under the applicable law of descent the husband
took one-third and each of the children two-ninths in the homestead
allotment of the decedent subject to the estate especially given to the
two children born since March 4, 1906, by the -second proviso to
section 9 of the act of May 27, 1908 (35 Stat. 312).X

March 23, 1923, Johnson Walker, one of the heirs, enrolled as a
one-quarter blood Creek, executed a deed conveying to John W.
Willmott and B. D. Lack his interest in the oil, gas and, other
minerals underlying this homestead allotment. The deed was duly
delivered to the grantees and by them presented to the Secretary
of the Interior- and approved by him on April 2, 1924 "subject to
the special estate in the homesteadrof minors born since March 4,
1906, under ther proviso to section 9 of the act of May 27, 1908
(35 Stat..312).". Certain information presented to the department
by the superintendent for the Five Civilized Tribes after the execu-
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tion, delivery and approval of the deed to Willmott and Lack tended
to show that the consideration of $500 was inadequate and that the
deed was obtained under circumstances of a: questionable nature.
Demand for reconveyance was accordingly mnade upon the grantees
and upon their failure so to do, suit was instituted by the United
States in the District Court for the Eastern District of Oklahoma.
to cancel the deed. The trial court handed down a decree cancel-
ling the deed but this decree was reversed by the Circuit Court of
Appeals, 8th Circuit, that court holding that the deed having been
taken by the grantees and approved by the Secretary of the Interior
in subordination to the rights of the minors born after March 4, 1906,
was valid. .(See Til7lnott v. United States, 27 Fed. (2d) 277.) No
appeal was taken, the decision has become final, and the validity of
the deed is not now open to question.

At the time of the death of the allottee Mable Walker, there was
an outstanding oil and gas lease upon the land given by the allottee
with the approval of the Secretary of the Interior in 1919. This
lease was later surrendered and a new or substitute lease taken with
the Secretary's approval, in the execution of which all the parties in
interest joined. Production of mineral from the land under this
lease began in the fall of 1923, and royalties thereon in the amount
aforesaid have been collected and are now held by the superintendent
for the Five Civilized Tribes. The estate especially given to the
minors born since March 4, 1906, by the second proviso to section 9
of the act of May 27, 1908, supra, terminated under the provisions.
of that enactment on April 26, 1931, and the grantees of Johnson
Walker have accordingly made demand upon the superintendent
for the payment to them ofthe share of such royalties which their
grantor, the said Johnson Walker, would have been entitled to in
the absence of a conveyance.

Under these circumstances the question upon which I am asked to
rule is whether the deed referred to became effective upon the date,
of its execution, March 23, 1923, or upon the date of its approval by
the Secretary of the Interior, April 2, 1924, or upon April 26, 1931,
the date of termination of the special estate of the minors born after
March 4, 1906.

It is apparent, I think, without argument that the date upon which-
the Secretary gave his approval to the deed in controversy can not
be regarded as the effective date of the deed. Under the rule laid
down by the Supreme Court of the United States in Pickering v.
Lomax (145 U. S. 310), the approval of the Secretary related back
and took effect as of the time of the execution and delivery of the
deed, no- rights of third parties having intervened in the meantime-
See also Lomna v. Pickering (173 U. S. 26) ; Anchor Oil Co. v. Gray

[sol
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(257 Fed. 277, affirmed 2Ua6 U. S. 519). *This view is fortified in the
instant case by the provisions of .the deed itself which in -express
terms: declares that it. shall convey not only, the grantors' interest
in the oil, gas land other minerals underlying the land but also "all
interest in all my right, title and estate under and by virtue of any
oil and gas miningz lease, or other mineral lease, now or hereafter
existing upon said premises, or any part thereof, including all rents
and royalties accrued." All of the royalties now in the hands of the
superintendent for the Five Civilized Tribes have accrued since the
execution and delivery of the deed and the intention of the grantor
as clearly expressed in the deed is that his interest therein should
pass by the conveyance.

The Commissioner of Indian Affairs suggests, however, that the
deed should be regarded as having no effect until the expiration of
the special estate of the minors on April 26, 1931, urging in support
of that position that to give effect to the instrument prior to that
time is to permit the heir to bargain away his right to receive royal-
ties under an existing lease, which he states is contrary to the views
expressed by the Circuit Court of Appeals, 8th Circuit, in United
States v. Hini7e (261 Fed. 518). The Commissioner further sug-
gests that the deed might be construed as an executory contract to
assign or a covenant to convey a remainder in expectancy contin-
gent as to future use and enjoyment upon termination of the special
estate of minors born since March 4, 1906. This latter suggestion
of the Commissioner appears to be predicated largely upon the
theory' that the heir, Johnson Walker, inherited no present interest
in the land under consideration which he could convey prior to April
26, 1931, with or without the approval of the Secretary of the In-
terior and it may, therefore, be well to refer briefly to the relative
rights. of the heirs in general and the owners of the special estate
under the second proviso to section 9 of the act of May 297, 19.08,
.supra, which reads-

That if any member of the Five Civilized Tribes of one-half or more Indian
blood shall die leaving issue surviving, born since March fourth, nineteen
hundred and six, the homestead of such deceased allottee shall remain inalien-
ablej unless restrictions against alienation are removed therefrom by the
Secretary of the Interior in the manner provided in section one hereof, .for

the use and support of 7 such I issue, during their life or lives, until April
twenty-sixth, nineteen hundred and thirty-one; but if no such issue survive,
then such allottee, if an adult, may dispose of his homestead by will free
from all restrictions; if this be not done, or in the event the issue hereinbefore
provided for die before April twenty-sixth, nineteen hundred and thirty-one,
the land shall then, descend to the heirs, according to the laws of descent
and distribution of the State of Oklahoma, free from all restrictions.
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Fortunately we .are .not without a judicial interpretation of the
foregoing statute- by our highest court. In Parker v. -Riley (250

U. S. 66), the Supreme Court of the United States had occasion
to consider and define the respective rights of the heirs in general

and the owner of the special estate in the homestead of an allottee

who died leaving a child born since March 4, 1906. The. homestead
was under lease for oil and gas imining purposes and the question

arose as to whether the child born after March 4, 1906, was entitled

to all the royalties accruing during her life but not beyond April

26, 1931, or if not to the royalties to the. income or interest there-

from during that period. The court after pointing out that the

death of the allottee did not remove the restrictions from the home-

stead and that the rights of the heirs, including the one- born. after
March 4, 1906, in the royalties were the same as in the homestead,

held that the after-born child was.,entitled to the use of the royal-.
ties for her support, that is to say, the interest or income that might

be obtained by properly investing them during the period to April

26, 1931, leaving the principal like the homestead to go to the heirs

in general upon termination of the special estate of the after-born

heir. In so holding, however, the Supreme Court pointed out very
clearly that the fee to the homestead descended to the heirs who took

the same subject only to the rights of the after-born heir as defined
therein. This was also recognized in W illnott v. United States,

supra, and the interest of the, heir, Johnson Walker, in the home-

stead here involved was defined by that court in 'the following
language (p. 279):

* 0- * 4 Under section nine, however, all that Johnson Walker could con-

vey was an undivided two-ninths interest in the fee in remainder; and so
applying the section the Commissioner: and the. Secretary accepted and ap-
proved the deed, with the acquiescence of the grantees, as a conveyance of
the undivided remainder interest.

Under the foregoing decisions, it is obvious that the interest in-
herited by Johnson Walker was not a mere expectancy or even a

contingent remainder but a present vested interest in the fee in re-
mainder, the beneficial use or enjoyment of which was postponed

until the termination of the special estate of the issue born since
March 4, 1906. The trend of the decisions: to be sure is that the

interest of the heir, regardless of degree of blood, is restricted and

inalienable without action by the Secretary 'of the Interior as pro'-
vided in the statute. See Privett v. Unqited States (256 U. S. 202)

United States v. Martin (45 Fed. (2d) 836); Grisso v.. Milsey (230
Pac. 883); Kimbro v. Harper (238' Pac.'840) Gage v. Haurlin (250

Pac. 82). But where the required action -by the' Secretary is had

there can be little doubt as to the validity of the transaction. TWill-
mott v. United States, sutpra.

[Vol.
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The -approval given by the Secretary of the Interior to the John-
son Walker -deed constitutes the important. distinction between this
and the case of United States v. THin/lq (261. Fed. 518); relied upon
by the: Commissioner of Indian Affairs in asserting the absence of
any right in'Walkera"to bargain away his right to receive royalties
under an' existing lease." In the Htin/e case a deed had been exe-
cuted on January 5, 1916', by'Sophie Robert, nee Cash, full blood
heir of Wallace Cash, a deceased full blood Choctaw Indian, con-
veying to one J. S. Mullen the allotnment'of' the decedent, "together
with all claims' and demands for rents, revenuesand profits of' what-
soever kind and description that have theretofore accrued from said'
land to J. S. Mullei, his grantees or lessees." The deed wass not"
approved bly the; Secretary 'of the, Interior but 'was approved by the'
county court acting as a Federal agency nder the provisions of s&c
tion 9 i of'the act of May 27, 1908. The validity of the conveyance
as to the land appears to have been conceded,' the principal ques-
tion presented involving the right of the United States to"require
an accounting for the mineral rents and profits from 1904'to 1916,
the date of the conveyance, during which period. the land was
restricted, it being contended that such right of accounting was cut
off by the release given in the deed. The court held that the exclu-
sive custody and control of the mineral rents' and profits during
the' restricted period were vested in' the Secretary of the Interiors
and that the deed which had not received his approval was not
efective to release the: grantee and 'other defendants from the claim
of the United States on behalf of the grantor to the mineral rents
and' profits taken from the land during'the period of restrictions.
That decision, which is in harmony with the uniform holdings of
the courts that transactions in violation of the Federal restrictions
are void, does not hold that the attempted release would not have'
been validated by the approval of the Secretary of the Interior
and the decision contains nothing to support the contention made
by the Coommissioner that Johnson Walker could not, with the
approval of the Secretary, transfer his interest in the land under
consideration together with his Fright to share in the mineral rents:
and profits therefrom. To the dontrary the same court in Villno't
v. United States, supra, said in upholding 'the validity of this
identical deed '(p. 280)-

* ** * :The only contention is, that restrictions against alienation of
Johnson Walker's undivided interest in. the homestead were not first removed
by order of the Secretary as contemplated by section one of the Act of May 27,
1908 (35 Stat. 312); and that the order made by the ' Secretary on April 2,'
1924, approving the conveyance, was not sufficient for that purpose. No ruling
to that effect-by any-court-or administrative 'officer, applicable to the facts here,

18607-32-voL. 53-27
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has been called to our attention. The Secretary was given plenary power over
the subject matter. The contention deals with form and not substance. We
think the action of the Secretary in his order of April 2, 1924, if action by him
was necessary, served the purpose of the proviso in protecting the rights of the
surviving heir born since March 4, 1906. * * * Moreover, the plain pur-
pose of the proviso is to protect the rights of such an heir by prohibiting the
conveyance, without the Secretary's approval, of the estate for life or years-
to protect that estate for him. A conveyance of the remainder does not inter-
fere with that purpose.-

In view of the foregoing, I am of the opinion that the deed exe-
cuted and delivered by Johnson Walker on March 23, 1923, as ap-
proved by the Secretary of 'the Interior operated to. transfer as of
that date to -the grantees, Willmott 'and Lack, alI of the said Johnson
Walker's right, title, and interest in and to the minerals underlying
the land des6ribed therein, including his interest or share in the
royaltie& subject to distribution on April 26, 1931,. the date upon
which the special estate of the issue born since March 4, 1906,
terminated.

Approved:

Jos. M.A DIXON,
First Assistant Secretamry.

TAXATION OF ENTRIES WITHIN RECLAMATION PROSECTS AND
OF HOMESTEADS WITHIN INDIAN IRRIGATION PROIEOTS
PRIOR TO ISSUANCE OF FINAL CERTIFICATE-CIRCULAR NO.
:1176, AMENDED

REGULATIONS

[Circular No. 1257]1

DEPARTMENT OF THE INTERIOR,

:GENERAL LAND OFFICE,

Washington, D. C., Jul 22, 1931.
REGISTERS UNITED STATES LAND OFFiCES:

The act of June 13, 1930 (46 Stat. 58i), amends the act of April
21, 1928 (45 Stat. 439), to read as follows:

That the Act entitled "An act to permit taxation of lands of homestead
and desert-land entrymen under the Reclamation Act," approved April 21, 1928,
is amended to read as follows: "That the lands of any homestead entryman
under the Act of June 17, 1902, known as the Reclamation Act,- or any Act
amendatory thereof or supplementary thereto, and the lands of any entryman-
on ceded Indian lands within any Indian irrigation project, may, after satis-
factory proof of residence, improvements, and cultivation, and acceptance of
such proof by the General Land Office, be taxed by the State or political
subdivision thereof in which such lands are, located in the same manner*;and'
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to the same extent as lands of a like character held under private ownership
may be taxed.

SEC. 2. The lands of any desert-land entryman located within an irrigation
project constructed under the Reclamation Act and obtaining a water supply
from such project, and for whose land water .has been actually available for
a period of four years, may likewise be taxed by the State or political sub-
division thereof in which such lands are located.;

SEC. 3. All such taxes legally assessed shall be a lien upon the lands and
may be enforced upon said lands by the sale thereof in the same manner and
under the same proceeding whereby said taxes are enforced against lands
held under private ownership; but the title or interest which the State or
political subdivision thereof may convey by tax sale, tax deed, or as a result
*of any tax proceeding shall be subject to a prior lien reserved to the United
States for all dueand unpaid installments on the appraised purchase price of
such lands and for all the unpaid charges authorized, by law whether accrued
or otherwise. The holder of such tax deed or tax title resulting from such-
tax shall be entitled to all the rights and privileges in the iand of an assignecc
of such:entryman on ceded Indian lands or of an assignee under the provisions
of the Act of June 23, 1910, as amended, or :of any such entries in a Federal
reclamation project constructed under said Act of June 17, 1902, as supple-
mented or amended.

SEC. 4. If the lands of any such entryman shall at any time revert to the
United 'States for any reason whatever, all such liens or tax titles resulting,
from assessments levied after- the date of this amendatory Act upon such lands
in favor of the State or political subdivision thereof wherein, the lands arelocated,.shall be and shall be held tohave been, thereupon 'extinguished; and
the levying of any such assessment by such State or political subdivision shall
be deemed to be an agreement on its part; in the event of such reversion, to.
execute and record a formal release of such lien or tax title.

Section 1 of the act of June 13, 1930, amends the act of April 21
1928, so as to make it applicable to the lands of any entryman within.
any Indian irrigation project on ceded, Indian lands,. -after: satis-
factory proof of residence, improvement, and cultivation, under the,
homestead law, and acceptance of such proof byf the General Land
Office, as well as to. lands of reclamation homestead entrymen. under
the act of .June 17, 1902,, after final proof and compliance with the.
ordinary requirements of the homestead law have been made and
accepted by the Commissioner of the General Land Office.

Section 3 of said act of June 13,-1930, provides that the title or
interest conveyed by tax'salejtax deed, or as a result of any tax
proceeding shall be subject to a prior. lien reserved to the' United
States for all due. and unpaid installments on the appraised pur-
chase price of the lands and for all the unpaid charges authorized
by law- whether accrued or otherwise.

By section 4 of said act of June .13,.1930 a new section, has been
added to the act. of April 21, 1928. In lsaid section -4 Congress has
conditioned its consent to the' taxation, by the State or political
subdivision-thereof, of lands of homestead. and desert-land entrymen
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under the reclamation act, and of homestead entries within irrigation
projects on ceded Indian lands prior to the issuance of final certifi-
cate thereon by providing, with respect to liens or tax titles resulting.
from assessments levied after June 13, 1930,0 on such entered lands,
for the' extinguishment of all such liens or tax titles if the lands of
the entryman should at any time revert to the United States for
any reason whatever; for the execution and recording by the proper
:State authorities of a formal release of such lien or tax title in the
event'of such reversion, and that "the levying of any such assess-
ment by such State or political subdivision shall be deemed to 'be
an agreement on its part, in the event of such reversion, to execute
and record a- formal release of such lien or tax title." The matter
of conferring upon the States -or political subdivisions thereof- per-
mission to tax such land and upon [what]. terms rests exclusively
with Congress. Following the plain provisions of, said section 4 it
is held, with reference to liens or tax titles resulting from assess-
ments levied after June 13, 1930, that on the reversion of the entered'
land to the United States by relinquishment or cancellation for any
cause, or for any reason whatever, all such liens: or tax titles a-re
thereupon extinguished -and the land' is restored, to. the United::States
free of all such liens or tax titles.

.Circular No. 1176 (52 L. D. 511), is amended as set' forth herein.
The, purpose of the law is to permit taxation by States or political.

subdivisions thereof, prior to the issuance of final, certificate, of
lands embraced in reclamation homestead entries, and in desert-land

:entries within irrigation projects constructed under' the' reclamation
act and obtained awwater 'supply from a reclamation project, and
of homestead entries on ceded Indian lands within' any- Indian irri-
gation project.;

Homestead' entries under the reclamation act and homestead en-
tries on-'cededdIndian'lands within'any Indian irrigation 'project 'are
-made 'subject to such taxation 'after the0 submission of satisfactory'
final proof under the ordinary' provisions of the homestead law and
upon the acceptance thereof by 'the C'ommissioner of the Generals
Land'-Office, and' desert-land entries 'located' within irrigation proj-
ects constructed under the reclamation act and obtaining a water
supply from such project at any time after water from said project
has' been' actually available for the irrigation of the lands in the
entry for four years.

Taxes legally so assessed by the State, or political subdivision
thereof under the acts of April 21, 1928, and Junie 13, 1930, consti-
tute a lien upon the land, subject' to the prior lien of the United
States for all due and unpaid installments of 'the appraised pur-
chase price of the lands and for all the unpaid charges authorized'

[ Nold
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by law, whether accrued or otherwise, and such lien may be enforced
by the State or political subdivision thereof by the sale of the lands
under proceedings had as in case of lands held in private ownership.

No tax assessed or levied, if any, prior to April 21, 1928, by the
State or political subdivision thereof, is validated by either the act
of April 21, 1928, or Junei 13, 1930.

In case of the sale for unpaid taxes of lands included in home-
stead entries on ceded Indian lands within any Indian irrigation
project, or of a reclamation homestead entry, or a desert-land entry
iwithin an irrigationi project constructed under the reclamation act
and obtaining its water sapply from such a project, the holder of
the tax deed or tax title resulting from such tax -sale shall be en-
titled to all the rights and privileges, as to such homestead entries,
of an assignee homestead entryman on such ceded Indian lands or
of an assignee under the provisions of the act of June 23, 1910 (36
Stat. 592), and section 2 of the act of March 28, 1908 (35 Stat. 52),
as to desert-land entries, only when application for recognition as
assignee has been filed in accordance with the governing regulations
(see 47 L. I). 417, as to homestead entries, and 50 L. 1D. 443, 453,

:as to desert-land' entries), and also satisfactory proof of such tax
title and showing that the period of redemption has expired. After
acceptance by the Commissioner of the General Land Office of such

-evidence as satisfactory, the name of such assignee shall be endorsed
upon 'the records of the General [Land Office] and local offices and
such assignee shall be entitled: to the rights of one holding a pcor-
plete and valid assignment under said act of June 23, 1910, or the act
of March 28, 1908, supra, and such assignee mnay at any time there-
after receive patent with lien reserved (in proper cases) under the
act of August 9, 1912 (37 Stat. 265), as amended and extended, for
all unpaid installments including, in proper cases, all sums due, or
to become due to the United States on account of the purchase price
of the land, upon' submitting satisfactory proof of reclamation
required by the act of June 17, 1902 (32 Stat. 388), and acts amend-
atory thereof, and in case of desert-land entries, the claimant upon
submitting satisfactory final proof under the act of March 3, 1877
(19 Stat. 377), as amended by the acts of March 3, 1891 (26 Stat.
1095), section 5 of June 27, 1906 (34 Stat. 519, 520) June 6, 1930
(46 Stat. 502), and June 13, 1930 (46 Stat. 581), and making the
payments required by said acts, shall receive patent with lien re-
served in proper cases. The holder of the tax deed or tax title,
applying for recognition as assignee, as aforesaid, must suLbmit
proper evidence of tax title. As *the laws governing the sale of
lands for taxes are not the same in the several States affected by this
act and as in some instances more than one method of conducting
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sales is permitted, and as the period in which redemption may be
made varies, it is not thought advisable to formulate specific rules
governing evidence or proof of tax titles. However, the following
general rules must be observed: If the tax title is based on court
proceedings, a copy of the decree or order of the court under the
seal of the clerk of the court must be furnished. The certificate of
the clerk of the court should make specific reference to the laws
governing such sale and show that the period of redemption has
expired without redemption having been made, citing the statute.
If they sale was made by the State or political subdivision thereof
,or under other than court proceedings, the certificate of the officer
conducting such, sale, under the seal of his office, must be furnished.
This certificate should show that all steps necessary to legalize such
sale were taken, citing the statutes, and should show that the period
of redemption has expired without redemption being made.

In cases of application for exchange of reclamation homestead
entries under said act of June 17, 1902, in whole or in part (of lands
not sold at tax sale), or application to amend, where the proof as to
residence, improvements, and cultivation in support of the base land
has been accepted as satisfactory (see subsection M. of section 4 of
the act of December 5, 1924, 43 Stat. 672, 701, and section 44 of the
act of May 25, 1926, 44 Stat. 636, 647, and the regulations under said
act of May 25, 1926, 51 L. D. 525, 52 L. D. 193), there must be fur-
nished in addition to the usual evidence a certificate by the proper
State or county tax officer showing that there are no unpaid taxes
or tax sales charged against the land or tax deeds outstanding and
that the accrued taxes for the current year have been provided for.
In this connection reference is made of course to assessments or taxes,
if any, levied by the State since April 21, 1928, under said acts of
April 21, 1928, and June 13, 1930. On allowance of such exchange
or amendment, you will promptly notify the proper State or county
authorities thereof, to the end that the base lands, in the event that
they have been legally assessed, may not be further taxed by the
State or political subdivision thereof unless and until they again
acquire a taxable status. The notice should describe the base lands,
title to which has reverted to the United States, together with the
name of the party surrendering title to the land to the United States.
I Except in cases of application to exchange, or amend, as set forth
in the next preceding paragraph, whenever relinquishments of en-
tries or parts of entries involving taxable lands are filed with the
register, he will note the same upon his records as in ordinary cases,
and in cases of the cancellation, in whole or in part, of entries involv-
ing taxable lands, the register will note such cancellation upon his
records and promptly advise the State or county authorities thereof

E Vol. 
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to the end that the lands involved may be formally relieved of taxes,
--liens, or tax titles, if any, levied or outstanding thereagainst' pur-
suant to said act of June 13, 1930, between June 13, 1930, and the
date when the relinquishment was filed or cancellation made., Such
notice should describe the land involved and give the name of the
entryman or claimant thereof as shown by the records of the Land
Department. The notice to the tax authorities should be substan-
tially in the form shown at the end of these instructions. The
release of the lien or tax title should be duly executed and recorded
by the proper State or county authorities, after which with 'evidence
of its recordation it should be filed with the register and thereupon
forwarded to the General Land Office. A copy of the notice issued.
to the State or county tax authorities should be transmitted to the
Commissioner of the General Land Office on the issuance of the
notice to the State.

Failure to notify the State or political subdivision thereof of re-
version of title to the base land in cases of application for exchange,
or for amendment, or in cases of relinquishment or cancellation of
any entry does not mean that such base land or land covered by the
relinquished or canceled entry still retains its taxable status, if any
such it ever had under said act of April 21, 1928, as originally en-
acted or as amended, as aforesaid, inasmuch as under law lands
owned by the United States and not in a taxable status are not, under
any circumstances, subject to taxation by the State or political sub-
division thereof.

The register of the local land office will, upon'application therefor,
furnish the proper taxing authorities lists of reclamation homestead
entries upon which final proof has been submitted and accepted
under the ordinary provisions of the homestead law, and of desert-
land entries where water from a Federal irrigation project has been
available for four years, as provided in instructions of October 8,
190T (36 L. D. 194), and of April 16, 1910 (38 L. D. 575).' Circular
No. 838 of July 8, 1922 (49 L. D. 168), stands revoked as of November
27, 1928. (52 L. ID.1511.)

Neither said act of April 21, 1928, nor the amendatory act of June
13, 1930, enlarges, abridges, or impairs the act of August 11, 1916
(39 Stat. 506), in re irrigation districts in their relation to the public
lands of the United States and both the act of April 21, 1928, as
amended, and said act of August 11, 1916, may have harmonious
operation within their proper spheres. For regulations under said
last mentioned act see 52 L. ID. 155.

The holder of the tax deed: or tax title resulting from the tax
sale mentioned in section 3 of said act of April 21, 1928, and of said
act of June 13, 1930, should promptly give notice in writing of his
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claimed -interest in the land to the register of the local land office
within whose district the involved, land is situated, in accordance
with Rule 98 of the Rules of Practice (51 L. D. 54X, 563), whereupon
he will be entitled to full notice of all action against the entry as
provided by said rule.

C. C. MooRE, Commrissioner.
I concur:

P. W. DENT,

:: concur; Acting ' Comnissioner, Bureau of Reclanation..
Iconcur:;:V 0i :f ;; \iS: 0 -

C. J. RHODES,
Commissione'rof Indian Affairs.

Approved:,
Jos. M. DIXON,

First Assistant Secretary.

DEPARTmENT or THil INTERIOR, GEERAL LAND OFFICE

DISTRICT LAND OFFICE

(Place) (Date)

Sin :Pursuant to the regulations under the act of June 13, 1930, (46 Stat.
581), in the matter -of State taxation of lands of homestead and desert-land
entrymen under the reclamation act and of homesteads on ceded Indian lands
within Indian irrigation projects before issuance of final certificate, you are
hereby notified that*; , serial No. , in the name of

(Kind of entry)

was canceled
(State whether by relinquishment or by decision and if
by relinquishment state date of filing of relinquishment).

dated as to the following discribed land
Sec. , T., , R . , Mer., and said land has reverted to
the United States. Under the provisions of section 4 of said act of June 13,
1980, all liens or tax titles resulting from assessments levied after June
13, 1930, under authority of said act, on the land that has reverted to the
United States are extinguished. You will, accordingly, execute and record a
release of such liens or tax titles and forward such release to this office
with evidence of its recordation.

Very respectfully,

Register.

NoTE.-In issuing said notice, it is important'that the register shall accurately
describe therein the particular legal subdivisions which have reverted to the
United States, together with the date when. said reversion took place.,
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GRANT TO SAN FRANCISCO FOR THE HETCH HIETCHY WATER
SUPPLY AND POWER PROTECT -

Opinion, July 28, 1931

RIGHT OF WAY-RAIThOAD RIGHT OF WAAY-RESERVOIR SITE.

The grant of December 19, 1913, to the city and county of San Francisco of
public lands for development and use of the Hetch Hetchy water supply
and power project is similar to the grant of March 3, 1875, of rights of
way and station grounds for railroad purposes, and of March 3, 1891, for
reservoir sites, that is, a base or qualified fee not: subject to interference
by subsequent disposals.

RIGHT OFI WAY-On. AND GAS LANDs-LnEsk.
In the administration of the act of May 21, 1930, which empowers the Sec-

retary of the Interior to lease for the extraction of -oil and gas lands cov-
ered by a right of way, it would not be regarded as consistent with the
public interest to grant a lease which would interfere with the Retch
Hetchy water supply and power project grant of December 19, 1913..

Acting Secretary Dixeon to Mr. M. 1H. O'Shaughnessy, City Engineer,
San Francisco, California:
Reference is made to your [Mr. M. M. O'Shaugnessy] letter of May

27, 1931, and prior correspondence relative to certain claims in
conflict with the grant to the city and county of San Francisco
under the act of December 19, 1913 (38 Stat. 242), for development
and use of. the Hetch Hetchy water supply and power project.
You call attention to the provisions of the said act and express
the opinion that it contemplates two distinct classes of property,
namely (1) rights of way for acqueducts, power lines, etc., and (2)
lands for reservoirs, dams, etc.; that section 5 of the act provides
for other disposal. only of lands affected by the rights of way, sub-
ject. to such easements, while. the "-lands" were granted in fee
and are not subject to other disposal.

The department is of opinion that the quality of the grant in
respect to these two classes is the same, and that the estate so granted
is a base or qualified fee in both cases. The provisions for for-
feiture relate to the whole project or any part thereof, and upon
certain conditions the Secretary of the Interior may declare " for-
feited all rights of the grantee herein as to that part of the works
not constructed," and suit may be brought for the purpose of " pro-
curing a judgment, declaring all such rights to that part of the
works not constructed to be forfeited to the United States."

It is believed that the nature of this grant is the same as that
provided by the act of March 3, 18T5 (18 Stat. 482), granting rights
of way and station ground for railroad purposes, and by the act of
March 3,. 1891 (26 Stat. 1095, 1101), for reservoir purposes. The
legal effect of such grants was fully considered in Windsor Reservoir
and: Canal Co. v. Miller (51 L. D. .27, 305). You will find there
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cited many decisions to the effect that such grants can not be dis-
turbed by subsequent disposals. The decision (51 L. D. 305), also
expressly overruled the case of Homer E. Brayton (31 L. D. 364),
which allowed a soldiers' additional homestead entry to be made
for a tract covered by a reservoir site approved under the act of
March 3, 1891. These later rulings are affected ,however, by the
more recent act of May 21, 1930 (46 Stat. 373), which empowers
the Secretary of tthe Interior to lease for the extraction of oil and
gas lands covered by a right of way, but otherwise they, express
the present attitude of the department. In the administration of
the act last cited it would not be regarded as consistent with the
public interest to grant a lease which would interfere with the pur-
pose of the grant under the act of December 19, 1913.

You refer to certain entries for lands covered by reservoir sites
selected by the city and county of San Francisco under the act of
December 19, 1913, and ask what may be done to clear the title
and to maintain a clear title to other such lands granted under that
act. As above pointed out, the subsequent entries are inoperative
to affect the title of the city and county. They gave -no rights
whatever as to the lands covered by prior grants to the city and
county. At most, they constitute mere clouds on the title, and the
department does not feel that the circumstances would justify the
expense of litigation in the- absence of active interference with the
rights of the city and county under the grant.

The statute of limitations appears to be an effective obstacle
against proceedings to cancel the patent issued to Fred B. Musante
for lot 19, Sec. 31, T. 1 S., R. 16 E., M. D. M., April 24, 1923, on
his timber and stone entry. Perhaps some adjustment of the pur-
chase price could be made if he would apply for elimination'from.
his patent that subdivision, the greater portion of which was
approved to the city and county.

In respect to lots 9 and 15, said Sec. 31, approved to the State
on September 27, 1928, under an indemnity school selection, perhaps
a satisfactory adjustment could be arranged upon application of the
State or its transferees.

Regarding lot 3, Sec. 1, T. 2 S., R. 14 E., M. D. M., embraced in
the stock-raising homestead claim of Andrew Peterson, this tract
will be eliminated from the claim because of prior grant of that sub-
division to the city and county.

You are further advised that in the future adverse claims will
not be allowed in cases where an entire subdivision or a substantial
portion thereof is covered by grant to the city and county under
the act of December 19, 1913, unless in a clear case- the project
would not be injured by granting an oil and gas lease under the
terms of the act of May 21, 1930.
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DISTRIBUTION OF NET PROFITS OF THE SHOSHONE POWER
PLANT

Opinion, Jual 29, 3191

STAmTaEs-COURTS-OMERcnS.

It is solely the province of the courts to determine the constitutionality of
an act of Congress, and until an act is judicially held to be unconstitu-
tional it is the duty of the executive officers of the Government to admin-
ister the law as written.

POWER PROJEoT-IxIrGATioi DISTRICrS-SHARE OF PFaOITS-STATrTrS..

In view of the special act of March 4, 1929, which specifically prescribes for
the distribution of the net proceeds derived from the operation of the
Shoshone power plant constructed by the United States at the Shoshone
Dam,; Wyoming, the general provision contained in subsection 1, section 4,
of the act of December 5, 1924, relative to the distribution of the accumu-
lated net profits derived from the operation of project power plants has
no application to that project.

FINNEY, Sol0iitor::
The Shoshone Irrigation District of the Shoshone project, Wyo-

ming, has filed with the department a statement in the nature of a
claim for credit for a share of the net power revenues* from the
Shoshone power plant. constructed by the United States at the Sho-
shone Dam, Wyoming. The power plant was built on the Shoshone
project primarily for the purpose of developing electrical energy
to use in operating draglines for carrying on the extensive drainage
construction program designed to relieve seepage conditions on the
Garland division (now included in the Shoshone Irrigation District),
the Frannie division (now included in the Deaver Irrigation Dis-
trict), and also for construction of the diversion dam and irriga-
tion works of the Willwood division of the project. A

While this work was in progress, some electricity was sold from
the power plant to municipalities, and for use in the oil fields nearby.
The revenues from power amount to approximately $75,000 per
year with a prospect that the revenue will be materially increased
after the newly-installed 4,000 kilowatt unit is in operation.

The act of December 5,- 1924 (43 Stat. 672), provides, by sub-
section I, section 4-

That Whenever the water users take over the care, operation, and mainte-
nance of a project, or a division of a project, the total accumulated net profits,'
as determined by the Secretary, derived from the operation of project power
plants, leasing of project grazing and farm lands, and the sale or use of town
sites shall be credited to the construction charge of the project, or a division
thereof, and thereafter the net profits from such sources may be used by the
water users to be credited annually, first, on account of project construction
charge, second, on account of project operation and maintenance charge, and
third, as the water users may direct. No distribution to individual water
users shall be made out of any such profits before all obligations to the
Government shall have been fully paid.
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While this act was in force a -repayment contract was made
between the United States and the Shoshone Irrigation District, and
it is the claim of the district that its proportionate share of the cost
of the power plant was included in the contract obligation assumed
by the district. It is the claim of the Bureau of Reclamation that
at the time the repayment contract was made, July 31, 1926, the
power plant was a losing venture, and the district representatives
did not want an interest in it and declined to agree to repay any of
the cost of the power system. It appears from the records and books
of account of the Bureau of Reclamation that the cost of power plant
and electrical system was carried as a separate item and was not
charged to the Shoshone District or any other division of the -project,
and that the power revenues were credited against cost of construct-
ing the power plant and the electrical system.

The district carried on negotiations with the United States for
amending the repayment contract of July 31, 1926, so that it would
charge the district with its share of the cost of the power plant, but
these negotiations were not fruitful. While they were being carried
on, the act of March 4, 1929 (45 Stat. 1562, 1592),. was passed, which
provided, among other things, as follows:

That the net revenues from the operation of the Shoshone power plant shall
be applied, first, to the repayment of the construction cost of the power system;
second, to the repayment of. the construction cost. of the Shoshone Dam; and
third, thereafter such net revenues shall be covered into the reclamation fund.

With this directory legislation on the statute books, the district
requests and demands that the Secretary of the Interior give it
credit, under subsection I, section 4 of the act of December 5, 1924,
ssupra, for net revenues from power, notwithstanding such legislation,
the district claiming that the act is unconstitutional and, in effect,
deprives the district of a vested right in the power plant and the
net revenues arising from the sale of power.

It is not the province of the executive officers of the Government
to determine the constitutionality of an. act of Congress. If this
duty falls to any one, it is preferably upon. the judicial branch of the
Government, and until an act of Congress is held by the courts to be
unconstitutional, it generally devolves upon the department to follow
the law as written.. This means that net revenues from power re-
ceived from the operation of the Shoshone power plant should con-
tinue to be credited as required by the act of March 4, 1929, supra.

It is suggested by the district that the department report favorably
on a bill proposed to be introduced in Congress that would amend the
act of 1929 if legislation is required. Whether the department will
oppose or support legislation that may be proposed by the interested

[Vol.
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parties must be:'deferred until the legislation'is before it for con-
sideration.

It is my, opinion that the act of March 4, 1929, sizpra, prevents the
department from applying any of 'the net power revenues of the
Shoshone power plant to a reduction of the annual, charges due from
the Shoshone Irrigation District to the United States, in accordance
with the provisions, of subsection I, section 4 of the act of December 5,
192:4.

Approved:
JOS. M. DIXON, 

First Assistant Secretary:.

RIPARIAN RIGHTS IN MEANDERED LAKE BEDS IN THE STATE
OF IOWA

p on, August 5, 1931

LAKES-RIPAarAN RIGHTS-JURISDICTION.
The United States does not retain the ownership of the beds of streams- or
* other bodies"- of water, whether navigable or nonnavigable, after 'the

marginal uplands have: been disposed of without reservations or restric-
tions,: and, the 'extent of riparian rights. is governed by loeal law. Hordin

- v. Jordan (140 U. S. 37:)

LAKES-RIPARIAN RIGBTS-PATENT-IOWA. .
-In the State ofi Iowa a.riparian. owner takes title only to the water's edge

of. streams 'or other, bodies, of; water, whether -navigable 'or nonnavigable
and Government patents' for marginal lands follow the UState rule and
convey no land under a honnavigable lake. .

.~ v yn I,. R.-. 0- d, la e. .. . :

Assistant. Secretary Edwards to Hon. E. J. Dickinson, Des Moines,
I owa::; 0; 4 - -
Reference is made to your [Hon. L. J. Dickinson] letter of July

22, 1931,, in regard to titles to the beds of, nonnavigable, meandered
lakes in the State, of Iowa. You'suggest that a conclusion could be
reached either by, legislationor by action on the part of the-Federal
Government to be -presented on a stipulation of facts and tried on
briefs.

The records show, that several bills have been introduced in Con-
gress with a view to granting to. the State. of Iowa all of the right,
title and interest of the United States.in the lands within the meander
lines, as originally surveyed, of the lakes within the State, the beds
of nonnavigable bodies of water not passing to the riparian owners
in that State. These bills were not enacted into law.
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There have been several inquiries recently in regard to the legal
ownership of such lands, all of them more or less indefinite as to
the names, areas and locations of the lakes or former lakes involved.

Since the case of Hardin v. Jorrdan (140 U. S. 371), this depart-
ment has followed the doctrine that the Federal Government does
not own the beds of streams or other bodies of water, whether
navigable or nonnavigable, after it has disposed of the marginal
uplands without reservations or restrictions, and that the extent of
riparian rights is governed by local law. Therefore this department
could not consistently recommend suit whereby the Government
would make claim of legal title to the beds of meandered nonnaviga-
ble lakes in Iowa, where the uplands were properly surveyed and
disposed of. -

The court had ample opportunity to rule upon that question in
the case of Marshall Dental Manufacturing Company v. Iolwa (226
U. S. 460), but it chose to leave the question open. It was definitely
held therein that the riparian owner did not acquire title to the bed
because under the law of Iowa riparian owners take only to the
water's edge, and that Government patents for lands in that State
follow the State rule and convey no land under a nonnavigable
lake. Whether the legal title to the land remained in the United
States or passed to the State the court found it unnecessary to
decide, it being; held that by virtue of its sovereignty the State had
sufficient interest in the condition of the lake to entitle it to maintain
the suit against the riparian owner to prevent drainage. This deci-
sion indicates the delicacy of the question and the reluctance of the
court to decide it. Of course a' mere hypothetical case would not
be entertained. It would have to be an actual case, and only the
pertinent issues in the particular case would be decided. In the
absence of such actual controversy, it does not appear appropriate
that a case should be made up with a view to settlement of general
principles.

I am not aware of any case where the Federal Government is dis-
posed to interfere with the State of Iowa in the control of such lakes,
and it does not appear feasible to anticipate and attempt to frame
issues so comprehensive as to include' all possible questions that
might arise in the future. Inasmuch as the matter has been brought
to the attention of Congress, I am strongly of the opinion that the
subject can best be left for such consideration and action as the legis-
lative branch may find- advisable.

[Vol.,
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WILI.AM F. CARR

Decided August 6, 1931

MINING CLAIM-PLACER CL.AIrf-BOUNDAPIES-STJRVEY--RLTLES AND REGULA-
TIONS.

The rule enunciated in paragraph 30 of the mining- regulations fixing a limita-
tion on the length of a placer claim will not be applied where the mineral
deposits are confined within a narrow strip of land in the bed and on the
banks of a small stream in a canyon flanked by abrupt walls or rocky
slopes on each side, containing no mineral, agricultural, or timber value.

EDWARDS, Assistant Secretary:

This is an appeal on behalf of- William F. Carr, applicant for
patent for thef Hy-Grade placer- mining clahn, Survey No.' 10638,
embracing 80.695 acres, from that part of the decision of June 2,
1931, by the Commissioner of the General Land Office wherein
it is stated and held- 0 

The claim which was located by five persons can not be included within
three square 40-acre tracts' as required by paragraph 30 of the minng regu-
lations.

Allowi the claimant 30 days from receipt of notice within which to
file * * * evidence that he has begun proceedings looking toward a new
survey of the, claim with a view to excluding such portion of the claim as
will bring it within the requirements of paragraph 30 of the mining regu-
lations. If he complies with these requirements it will be necessary'for him
to show a discovery within the limits of the claim as amnended' and improve-
ments, to the value of $500 expended upon or for the benefit of the'
claim * * *

If claimant fails to comply herewith or to show cause within the time
allowed, the entry, hereby held for cancellation, will be canceled without
further notice, in the absence of appeal.

The claim involved is for unsurveyed land within a national forest.
Upon receipt of notice of thet application for patent the Forest
Service reported that it would enter no protest against, the issuance
of patent.

In. the field notes of -the survey -of the claim the United States
Mineral Surveyor reported-

The survey of this placer claim does not -conform to legal subdivisions,
since it is on unsurveyed land. The land adjoining this claim is extremely
broken and mountainous, parts of which being inaccessible..

This placer claim could not legaliy be made to conform to the rectangular
system of the public survey, for it would necessitate taking in ground that
carries no placer gold, being ground of no value for any purpose except the
rock contained therein.

This placer claim is essentially a gulch or gorge placer claim, being in the
canyon of Emigrant Oreek. ii
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In an affidavit submitted :in support -of the appeal the mineral
surveyor referred to alleged-

That the walls of the canyon or gulch, on either side of the said Hy-Grade
claim are steep and covered with slide rock except where there are rock walls,
and that there is very little timber located on the sides of the claim, none
of which is commercial timber or likely to become such, and that the lands
within the claim and on either side of the claim are not suitable for agriculture;

ad : * a* * X : * i. \ .* . . . *:

That the one end of the Hy-Grade Placer Claim is the end line of the
Fridley Placer Claim, a patented mining claim, and the other end line of the
said claim is the end line of the Stray Horse Placer Mining Claim, Survey
No. 10644;

That all of the placer ground,-or likely placer ground, in the portion-of the.
canyon where the said claim is located which is not otherwise appropriated is
included within the boundaries of the said claim as surveyed and that all of
the placer ground at each end of lthe claim is 'included within other claims.'

The claimant s attorney states in the appeal-.
The Land Department has not heretofore applied this illustrative provision

literally and we need go no further than some of: the claims on the map ten-
dered herewith to show that the rule has not been applied literally.' The Frid-
ley Placer, Survey No. 4648, only had one locator, its length is substantialiy
equivalent to the length of two square forty-acre tracts placed end to" end,
under the literal application of the paragraph of the rule in question it should
not. have been patented, but it 'was surveyed for patent May, 1895, and was
patented.

Again, the Mary Agnes Placer No. 10008 had but one locator and was sur-
veyed for.patent on November 20, 1916, and was thereafteripatented, 'under
the same paragraph of the same rule with one locator it could only be 'patented
if it could be. included within one square forty-acre tract, yet its length is
such that, it could not be included within two square forty-acre tracts.

Again, the Pittsburg Placer No. 7391 was Purveyed for patent in 1904 and
was patented. It had seven locators and yet can not be included within four
square foity-acre tracts' which i4§ required under the rule.

These claims which we have mentioned,. three in number, are located in the
same canyon and have, been patented at various times and each and all of them
violate the rule if it is to be literally and technically appied.'

The location of a placer miningclaim in the form of the' one here
involved is not prohibited by any'statutory provision in the mining
laws.

Paragraph 30 of the mining.regulations (49 L. D. 15, 63) is.based
upon the construction given to the mining laws in'the case of Snow
Flake Fraction Placer '(37 L. D. 250).- In that case. after having.
reviewed the decided cases very fully, the department stated in
conclusion (p. 258)-' :

'tEach: case presented imust be considered and decided on its own facts.
Conformity is required if practicable. In the interest of wise administration
and under the power which we think Congress has vested in this department
in the phrase " shall conform as near as practicable," taken from section 2331,
supra, and in order to. keep claims in compact form and not split the public

[Vol
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domain into, narrow, long,. and irregular strips, and to provide a less harsh
rule than that which has been followed recently, and to cover cases where
strict conformity is impracticable, it is the view of this department that a
claim hereafter located by one or two personsvwhich can be entirely included
within a square forty-acre tract, and a claim located by three or four persons
which can bed entirely included in two square forty-acre tracts placed end to
end, andi a claim located by five, or six persons which can be entirely included
in three square forty-acre tracts, and a claim located by seven or eight persons
which can be entirely'inclhded in four. square forty-acre tracts, should'be
approved. i In stating tlis rirule it is necessary to say that we do not intend
that the forties which -are made the *unit of measure should necessarily have
north-and-south and east-and-west boundary lines. Thus, noinordinately long
and narrow claim could be patented, and no locator would be compelled to
include non-placer ground unless he so desired, as was permitted in the case
of Hogan and Idaho Placer Mining Claim, suprac. Each claim heretofore
located, as it comes up for patent, must be adjudged and decided upon its own
facts.

The'case of Wood Placer Mining Comnpany was before the depart-
ment at three different times (32 L. D. 198, 363, 401). It is shown
(P. 199)-
-The Discovery claim, which is somewhat irregular in shape and defined by

a number of courses is Pearly 9,000 feet in length and averages about 500 feet in
width. It lies longitudinally in a northeasterly and southwesterly direction.
Hughes creek enters the claim at the northeasterly end, flows thence substan-
tially through the center, !except at one- point, for the entire: distance, and
passes,out of the southwesterly end. The exception occurs near the north-
easterlyt end, where the cri'eek flows south and passes -without for' a little dis:
tance the southerly or southeasterly side of the claim, but soon reenters and
courses thence throughout the remaining length- thereof, as abovel described.
At the point where the creek makes this fugitive departure from the confines of
the Discovery claim,: the Annex placer (which occupies a position 1540.3 feet in
length along and coincidental with that side of the Discovery. from its north-
easterly end, and which is apparently 173-feet wide) is situated. Its location
and dimensions are such a to embrace and include that part of Hughes cre'k
which leaves and flows without for a short distance the' boundaries of the
Discovery claim.

It t was further found and held (p.402) -.
: -* * 't- it is'shown that the claims are situated at the bottom of a canyon

or gorge, from 200 to 400 feet wide, except' at the point of position of the Annex
elaim, where the width is about 500 feet, surmounted by- precipitous cliffs,
barren of mineral, from 750 to 1500 and 2000 feet high, aInd that the claims
embrace substantially the area between and practically follow the base 'lines
of the enclosing walls or cliffs. It thus appears that, under the cirdumstances,
the claims conform, as nearly as practicable, to the United States system of
public-land surveys, and the rectangular'subdivisions of such surveys. t With-
Out in any manner modifying the doctrine thereof, and of"the case of Miller
Placer Claim (30 1.7D U225), in its application to appropriate cases, the depart-
mental t decision under review '(32 L. D. 198), so far as it directs the can-
cellation of the entry because of the nonconformation of: the claimis in question
is hereby vacated.

18607-32-vor,. -3-:28
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The department is of the opinion that the case at bar is one where
the rule in said paragraph 30 should not be applied. The mining
claim involved is a little over a mile in length and lies in a gulch
or small canyon. The land containing gold-bearing gravel is a
narrow strip in the bed and on the banks of a small stream. The
wall or rocky slope on each side has no mineral, agricultural, or
timber value. Under these circumstances the department would not
be justified in requiring the claimant to make and perfect 'another
location or mining claim for part of the land merely to observe the
rule in said paragraph 30 of the mining regulations.

The decision appealed from is -

Reversed.

CONSOLIDATION OF NATIONAL FORESTS-SPECIAL SURVEYS

Instructions, August 6, 1931

NATIONAL FORESTS-EXCHANGE OF LANDS-RIGHT OF WAY-SURVEY.

The execution of a special survey for the purpose of identifying on the
ground excepted right of way strips will not be required in connection with
the exchange of lands in aid of the consolidation of a national forest
pursuant to the act of March 20, 1922, where the possibility of the
elimination of the lands from the forest is remote.

Assistant Secretary Edwards to the Cilomnmissioner of the General
Land Office:

The following is quoted from a letter of the Secretary of Agricul-
ture dated August 3, 1931:
' Reference is made to the letter from this department of December 30, 1930,
recommending the' approval of an informal application for an exchange of
land for timber within the Coeur d'Alene National Forest in the State 'of
Idaho, under the provisions of the Act of March 20, 1922 (42, Stat. 465),
filed by Maude A. Hogan of Spokane, Washington.

It appears that there is excepted from the land offered the Government
in this exchange a strip of land embracing 5.58 acres which is used by the
Ohio Match Company for a railroad right ,of way for the transportation of
stumpage purchased from the Forest Service. The existence of this excepted
strip will in no way interfere with the administration of the offered land
for forestry purposes, and the acceptance of title subject to this exception
meets with my approval.

In connection with the acceptance of title to the offered land in this case
some question has arisen relative to the necessity for the execution of an
exchange survey to identify on the ground and by an, official plat the ,loca-
tion of the said- railroad right of way. It appears that the only circum-
stances under which it would ever be necessary, to describe the location of the
excepted strip would be in the event the offered land were eliminated from
the national forest- and subsequently entered under. one of the public land
laws. In such an event it would seem that it would be possible for the
Government to pass title to the land in question through the issuance of
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a patent containing the same metes and bounds description of the excepted
strip which is contained in the deed conveying the offered land to the Govern-
ment in the instant case. By following this procedure the expense and delay
incident to the execution of an exchange survey would be avoided.

It has not been the practice of your department to require the execution
of special surveys identifying lands embraced in easements granted under the'
various rights of way acts, and while it is recognized that technically the
instant case is different from the ordinary right-of-way easement, in that
the land itself rather-than the easement is conveyed, nevertheless the actual
results in so far as the effect upon the land itself is concerned are the same.

Furthermore, the possibility of any lands which have been acquired through
the medium of the General Exchange Act of March 20, 1922 (42 Stat. 465),
and other related acts, ever being eliminated from the national forests is
extremely remote. The lands acquired through these exchanges are located
in areas which, have been carefully considered by the Forest Service in con-
nection with its land exchange plans and are tracts the acquisition of which
will aid greatly in the consolidation of the national forest lands; therefore
such tracts safely can be considered as forming an integral part of the
national forest in which they are located.

The question which is here raised regarding the' execution of exchange
surveys of deeded excepted strips is one of considerable importance, as it
affects not only the present case but also will affect all future exchanges where
strips having this status are involved.

It also appears that a requirement calling for the execution of exchange
surveys in all future cases where conditions similar to those in this case
exist, merely because there is a remote possibility that a few small tracts
acquired under the provisions of the above mentioned acts may at some
future time be eliminated from the national forests, would not be in the
interest of economy. It would seem in the event it is held that the execution
of a special survey is necessary before the Government can; again pass title
to tracts acquired through exchange, that, a great saving would be made
in both time and money if the execution of such a survey were postponed
until the necessity therefor arose.

The department is of opinion that the execution of special surveys
in the character of cases discussed by the Secretary of Agriculture
should not be required. That official is being so advised by me.

JAXES R. ICRAWFORD ET AL.1

Decided August 6, 1931

SCHOOL LAND -INDEMNITY-MINF=AL LANDS-MINING CLMM-EVIDENOCE-OBl
LATEaAL ATT&AoK-COuRs-SEcRETAY OF THEi INrmRIa~O-JurISDIOnON. -

Ordinarily where an act granting public lands excludes those known to be
mineral, the determination as to whether a particular tract is of that
character rests; with tthe Secretary of the Interior, and where such act
provides for other action than the issuance of a patent to pass title or
afford evidence that it has passed, such as the approval of a list, the

'See decison on motion for rehearing, p. 4a9.
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approval imports a final determination of the inonmineral character of
the land, is' accepted by the courts upon collateral attack as conclusive
evidence of such character,. and terminates the jurisdiction of the Land
Department.

SCaoOL LAm-INnDAmNITY-MINaRAL LANDS-FRAUD--EvIDENc6.

To establish a charge that a State fraudulently procured titlejto mineral
lands under its indemnity school land grant it must be shown by clear;
unequivocal and convincing evidence and not by a mere preponderance
of evidence that leaves.<the questionjin doubt, that the land was known
to be mineral in, character at the date of the.completion of the selection
by the State.

ScHooL LAND-IN DIC1MNITY SELECTION-E NTRt I N.FNAL PROOF-EVIDENCE--EaRR.

Where the proofs submitted in connection Vwith' an entry or selection show
compliance with the applicable law and regulations, allowance of the entry
or selection is not erroneous because of the existence of matters -which
would render it invalid but which do not then appear.

Sonoom LAND-INDEIDMNITY-CON¶TEI:ST-MINING. CLAim-Nonon7-ADvEvSE PRo-
EMsDINGS-PossEssIoN.

Failure on the part of the holder of a valid mining location to contest a State
indemnity selection affecting his location,; of which. notice by publication
was given pursuant to law,. is not attended with the same fatality' to
his possessory right as would :his failure to adverse a hostile mineral
application.

EDWARDS, Assistant. Secretary:
On December 12, 1924, the State of Idaho filed its school-land

indemnity list,f now Coeur d'Alehe serial 012369, for various tracts.
As to NE/4 SElA, E1/2 SE1/4 SE14 Sec. 9 and NW/ SW1A Sec. 10,
T. 37 N., R. 4 E., B. M., includid therein, 'the selection was perfected
by the State February 26, 1926, was clear-listed with the depart-
ment's approval July 25, 1929, and certified to the State July 31,
1929. 

On January 28, 1930, James R. Crawford and Earl McHenry
filed application 013186 for patent to five placer locations. Three
of them, namely, the Gold Leaf, Divide and John Day, together
considered, cover the land above described and are alleged to have
been located on July 17, 1922, June 10, i926, and August 15, 1928,
respectively. On March 27, 1930, the mineral applicants filed appli-
cation to contest the State's right to the land embraced in these loca-
tions. The substance of the material allegations are that the land
was known to be valuable for its gold deposits prior to the selec-
tion and fat the time of its approval; that the land was embraced
in valid locations at the date of the approval ofe that they
had no knowledge of the filing of the selection by the State of these
lands. until the filing of their patent application; that the land was
not vacant, unoccupied, public land at the date of selection. They

[Vol:
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requested the selections be adjudged void& and mineral patent: be
granted to them for the lands.,

The Commissioner rejected the mineral application as to land
certified to the. State as above stated,.and dismissed the contest
holding he had no power to nullify the approval of -the indemnity
list.. He . further held that the grounds were insufficient for the
Government to institute proceedings to secure its cancellation.

I -n West v. Standard: Oil Co. (278 U. S. 200, 211) the Supreme
Court summarized the principles of law that are decisive in this
case as follows:

Ordinarily, where an act granting public lands excludes those known to be
mineral, the determination of the fact whether a particular tract is of that
character rests with the Secretary of the Interior. See Cameron v. United
States, 252 U. S. 450, 464; Burke v. Southern Pacifi BR. B. Co., 234 U. S. 669,
-684-687. But compare Dunbar Lime Co. v. Utah-Idaho Sugar Co., 17 F. (2d)
-351. If such act provides for the issue of a patent, whether it be to pass title
or to furnish evidence that it has passed, the patent imports that final determi-
nation of the nonmineral character of the land has been made. The issue of
the patent terminates the jurisdiction of the Department over the land. See
Barden v. Northern Pacific R. R., 154 U. S. 288, 327-331; Courtright v. Wiscon-.
-sin Central R. R. Co., 19 L. D. 410; Heirs of C. H. Creciat, 40 ].. D. 623. And
in the courts the patent is accepted, upon a collateral attack, as affording
-conclusive evidence of the non-mineral character. Smelting Co. v. Kemp,
104 U. S. 636, 640, 641,- Barden v. Northern Pacifi R. P., 154 U3. S. 288, 327.

Similarly, if the granting act provides for other action by the Secretary
equivalent to a patent, such as approval of a list of the lands, the approval
-ends the jurisdiction of the Department, Cole v. Washington, 87 L. D. 387;
Seweelt A. Knapp, 47 L. D. 152, and it, likewise, imports that the necessary
determination has been made. Chandler v. Calumet d Recla Ming Co., 149
U. S. 79. Compare Fred S. Porter, 50 L. D. 528, 532-538.

From the foregoing it. is clear that the approval of the list- ended
-the jurisdiction of the Land Department over the 'land, and' the
-Commissioner has thereafter no authority to entertain the subse-
quent mineral application and contest, and rightfully- denied both.

The department further agrees with the Commissioner that no
-sufficient ground is showni for a suit by the United States to set
.aside the certification and recover the land with the view of per-
mitting the mineral claimants to obtain patent to their claims.

The record discloses that an examination of these and adjacent
-lands was made by a mining engineer of the field service, consuming
several weeks in August, 1928, in which pits were dug and gravels
tested for gold; that in this exploration he was assisted by the
present mineral claimants, who declare now, as they did then, that
the land was valuable for its gold deposits; that the engineer recom-
?mended a nonmineral classification of the tracts here involved and
the, approval of the State's selection; that the Commissioner con-:
-sidered the examiner's report in clear-listing'the selections. There is
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not enough in the showings of the contestants to persuade the depart-
ment that the examiner's conclusions were wrong. To establish that
the State fraudently procured title to the lands it would have to be
shown by clear, unequivocal and convincing evidence and not by a
mere preponderance of evidence that left the matter in doubt (see
50 C. J. 1115, notes 74 and 75) that the land was known to be mineral
in character on February 26, 1926, the date of the completion of the
selection by the State; discoveries thereafter would not affect the
title of the State. Wyoming v. United States (255 U. S. 489, 501);
Andrew A. Malcolm (50 L. D. 284) ; Kern Oil Co. et at. v. Clarke
(30 L. D. 550, 31 L. D. 288); State of California, Robinson, Trans-
feree (48 L. D. 384). Two at least of claimants' locations would
appear, therefore, to be invalid on their face.

Furthermore, there is nothing to show that the approval of the list
was the result of any error, mistake, or inadvertence in the Land
Department. True it is asserted by claimants that publication
of the notice of selection was not in a paper commonly in circulation
in the neighborhood where they reside and in the locality of the
land, 'and they, therefore,; did not actually have' knowledge of the
notice, but it does not appear that it was not published " in a daily
or weekly newspaper of general circulation in the county where the
land is located," as required by the regulations (Circular No. 659
of October 15, 1919, 47 L. D. 257, amending paragraph 11 of instruc-
tions of June 23, 1910, 39 L. D. 39).

The claimants must therefore, be charged with constructive notice
of, the State's selection. Not having filed any protest or contest
against the same prior to its approval, they can not be heard to
say that the land should have been awarded to them or that the
approval of the selection was erroneous. If the proofs submitted
show compliance with the applicable law and regulations, allowance
of the entry is not erroneous because of the existence of matters which
would render it invalid but which do not then appear. See United
States v. Colorado Anthraoite Co. (225 U. S. 219).; Olive M. Harri-
son (50 L.: D. 418); George MeInally (50 L. ID. 627). Nothing
therefore appears sufficient to move the department to assail the
title of the State.

The Commissioner in his decision made this statement-
Moreover, it is as incumbent upon mineral claimants to keep ' advised of

non-mineral applications pending in the General Land Office as it is to keep
advised of mineral applications against which it would be necessary to file
an adverse claim.

In so far as this statement may imply, that a failure by. the holder
of a valid mining location to contest a State indemnity selection
affecting his location, of which notice by publication is given pur-

438 [ VoL'
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suant to law, would be attended with the same fatility to his posses-
sory right as would follow from his failure to adverse a hostile
mineral application, the department is not in agreement. In other
respects the Commissioner's decision appears -to be right and is

Affirmed.

lAMES R. CRAWFORD ET AL (ON REHEARING)

Decided October 31, 1931

SCHOOL LAND-INDnIrNITY-MINERAL LANDS-MINING CLAInh-NOTICE-PxO-
TEST-EVIDENCE-FRAUD-TRUST.

The Government does not owe any duty to seek to have a trust imposed
on the title of a State to an approved indemnity school-land selection,
in the absence of evidence of fraud in making and perfecting it, in favor
of a mining claimant who had not made claim to the land in the Land
Department or filed protest after legally constructive notice before its
approval, even though he might have sbown a better right to the land
under the mining laws.

E DWARDS, Assistant Secretary:,
Motion for rehearing has been filed by James 1R. Crawford et al.

of departmental decision of August 6, 1931 (53 L D. 435)>
wherein mineral application, Coeur d'Alene 013186, to the extent
of conflict with approved school-land indemnity list 012369, and
application to contest said list were rejected, and wherein it was
held that the showings of the applicant were insufficient as a basis
for recommending a suit to set aside the title of the State of Idaho
to the land claimed under the mineral application.

The ground for rejection of the application and contest was that
by the approval of the 'selection list, title passed to the State, and
the department's jurisdiction had ended. The grounds for declin-
ing to recommend suit to cancel the selections were that the evidence
was insufficient to establish allegations that the State had fraudu-
lently obtained title to land known to be valuable for minerals there-
in contained, and that it had not been shown that proper legal
notice of the selection list had not been given, as alleged; that the
approval was not erroneous, and therefore no adequate basis existed
for such a suit. The motion attacks the conclusion that the grounds
are inadequate to set aside the State's title.

There is nothing material in the motion that has not heretofore
been fully considered. As indicated in the decision attacked, the
evidence is clearly insufficient to show fraud in making and. perfect-
ing the selections. No suit is therefore maintainable to enforce a
public right- or to protect a public interest; and, irrespective of the
known character of the land at the date of the perfection of the
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selection list, the mineral claimants not having made any claim to
the land in the: Land Department or filed any protest after legally
sufficient constructive notice, before the selections were approved,
the Government owes no duty- to them to- seek lto have a trust in
their favor imposed on the title of the State, even if they could
show a better right. In such a case " It may properly be left to the
individuals to settle, by: personal litigation, the question of right in
which they alone are interested." United States v. Beebe (127 U. S.
338, 342); United States v. New Orleans Pacific Railway Comrspany
(248 U. S. 507).

The motion is accordingly
Denied.

JAMES It.CRAWFORD, ET AL.

Petition for the exercise of supervisory authority in the above-
entitled case (53 I. D. 435, 439), denied by Assistant Secretary
Edwards, December 11, 1931.

EXTENSION OF LEASE FOR OIL AND GAS I N TRIBAL LANDS
WITHIN THE NAVAJO INDIAN RESERVATION

0: 'on, August 8, 1931

NAVAJO INDIAN LANDS-OIL AND GAS LANDS-EXTENSION OF LEASE-SEcRETARY
OF THE INTERIOR.

Where an oil and gas lease involving tribal lands within the Navajo Indian
Reservation was sold at public auction under the act of may :29,: 1924,
pursuant to an advertisement specifying in the language of the act that the
lease should be made for a certain stated period and as much longer there-
after as oil and gas is found in paying quantities,: development of the

- lands and the finding of paying production were conditions precedent to
any extension and the Secretary of the Interior is without authority to
extend the lease on any other ground.

FINNEY, Solicitor::
You [Secretary of the Interior] have requested my opinion as to

your authority to extend for an additional period of five years
certain oil and gas mining leases on tribal lands within the Navajo
Indian Reservation in New Mexico.

Four leases are involved, all executed July 31, 1926, and approved
by the Secretary of the Interior September 13, 1926, in favor of the
Continental Oil Company, a Maine corporation, and the Santa Fe
Company, a Delaware corporation. The Continental Oil Company
subsequently assigned, with the approval of the Secretary of the
Interior, an undivided one-half interest in each of the leases to a
Delaware Corporation of the same name. The lessees first named

[1701.
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were the successful bidders 'at a public auction sale had pursuant
to the provisions of the act of May 29, 1924 (43 Stat. 244), reading-

That. unallotted land on Indian reservations other than lands of the
Five Civilized Tribes and the Osage Reservation subject to lease for mining
purposes for a period of ten years under the proviso to section 3 of the act of
February 28, 1891 (Twenty-sixth Statutes at Large, page 795), may be leased
at public auctiono by the Secretary of the Interior, with the consent of the
council speaking for such Indians, for oil and gas mining purposes for a period
!of not to exceed ten years, and as much longer thereafter as oil or gas shall
be found in paying quantities, and the terms of any existing oil and gas mining
lease may in like manner be amended by extending the term thereof for as
long as oil or gas shall be found in paying quantities. [Italics 'supplied.]

The advertisement pursuant to which the leases were sold specifi-
cally provided that the leases should be made " for a period of five
years from the date of approval by the Secretary of the Interior
and as much longer thereafter as oil or gas is found in paying
quantities," and each lease so provides. Development of the lands
and the finding of paying production were therefore conditions prece-
dent to extension of the leases beyond the five-year period. No pro-
vision for extension 'on any other ground is contained in either the
leases or" the advertisement. To extend the leases for a further

* period of five years, therefore, is to grant to these lessees a material
advantage not announced in the advertisement.

In an [unpublisheal ]opinion rendered' October 17, 1928,7'the At-
torney General declared invalid a contract between the 'United States
and the Sinclair Crude Oil Purchasing Company for'the sale of the
Government's royalty oil in the Salt GrCeek field because'the bid of
the Sinclair Company as accepted was at variance with the terms
of the advertisement, saying-

It is well established law that a public officer' given power by statute to
enter into a contract on behalf of the public with the best bidder, has no power
to grant that bidder any term materially advantageous to him which was not
announced in the advertisement for bids. The contract entered into must be
the contract offered to the highest responsible bidder by advertisement. This
being so, I think the Secretary had no' power to enter into a contract with the
highest bidder containing an option of renewal provision, when such provision
was not offered to all the bidders in the advertisement for bids.

The opinion of the Attorney General rendered August 23, 1871
(13 Ops. Atty. Gen. 510), is to the same general effect. Holding
that a bid which did not meet the advertised conditions could not
be considered, the Attorney General said-

I am aware that the rigid rule which I advise has not always been observed,
sad that authority for a somewhat flexible practice in the matter of bids may
be found in 'opinions, of my predecessors. But I can see no propriety in an-
nouncing terms unless they are to be insisted on; and when, as in this case; they
are authorized by law, I think that the officer or public agent who prescribes
them is not at liberty to disregard them.
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'The Attorney General, to be sure, had under consideration con-
-tracts which, as originally executed, contained the objectionable pro-
vision, as distinguished from the present case in which it is sought to
confer the additional privilege or advantage by subsequent agree-
ment. The lack of authority in the latter case, however, follows as
a necessary corollary to the want of authority in the former.

See in this connection Chippewa Bridge Company v. City of
Durand (122 Wis. 85; 99 N. W. 603; 106 Am. St. Rep. 931), in the
Supreme Court of. Wisconsin, holding (syllabus, p. 932, vol. 106,
Am. St. Rep.)-

The plans, specifications and terms submitted as a basis for bidding on a
contract for public work must not be changed, except in a, manner to affect
alike all persons bidding and desiring to bid, and if a change of a substantial
nature is made either in the character of the proposed structure or the terms
of a proposed contract after the first competition shall have been completed,
there must be a second opportunity given to bid upon the new basis.

Indeed, the subsequent agreement proposing to permit the lessee
to hold these lands for an additional period of five years savors
strongly of the execution of a new lease for that period which when
,done privately without advertising opens the door to charges of
-favoritism and defeats the obvious purpose of Congress to secure to
the Indians the advantage of fair and just competitive bidding.

The authority to make the lease under consideration having been
circumscribed by the mandatory requirement of the statute that they
be let upon an award to the highest bidder at a public auction sale,
it is my opinion that you would not be warranted in granting to the
present lessees through private negotiations the advantage of an
additional five-year term, a privilege not extended to other bidders
by the original advertisement.

Approved:
JOHN H. EDWARDS,

Assistant Secretary.

XERGER OF A PRIOR RIGHT OF WAY GRANT WITH A WATER
POWER LICENSE

Opi ion, August 8, 1931

PowER SrrIn-LicENs--RIGHTr OF WAY.
Where a license is issued under section 23 of the Federal Water Power Act

of June 10, 1920, in place of a prior right of way grant under the act of
March 4, 1911, the legal effect is that the prior grant is merged with and
superseded by the license in so far as the license covers the project em-
braced in the prior grant.

[Vol.
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RIGHT OF WAY-POWVER SITE-ANNuAL PAYMENTS.

Where a project for which a right of way was granted under the act of
March 4, 1911, -is partially covered by a license issued under section 23 of
the Federal Water Power Act, the grantee will be required to make annual
payments under the old grant only to the extent of that portion of it not
covered by the license.

*FINNEY, Solicitor::
By letter of July 28, 1931, the Acting Director of the Geological

Survey submitted certain questions and the matter has been referred
for my opinion.

It is stated that on May 26, 1919, this department granted to the
Southern California Edison Company a right of way covering a
distance of seven miles for which the company agreed to pay an
annual charge of $5 per mile, or $35 yearly; that the company
thereafter applied for a license under the Federal Water Power Act
of June 10, 1920 (41 Stat. 1063) for practically the same right of
way, which: was granted upon the same terms as to annual pay-
ments. The questions submitted are as follows:

1. Does issuance of a license under the federal water power act terminate a
permit under the act of February 15, 1901 (31 Stat., 790), or a grant under the
act of March 4, 1911 (36 Stat., 1235, 1253), in so far as there is duplication?

2. If not, as a matter of administrative practice should not relinquishment
be suggested to the permittee or grantee in order to clear the records in so
far as there is duplication?

3. If relinquishment is not made should duplication of the $5.00 a mile charge
under permit or grant, and under license be continued so long as the land is
held under two rights of way or should the permit or grant be modified to
reduce or eliminate the charges?

The record shows that the Federal Power Commission license was
issued on February 28, 1925, and that the payments to this depart-
ment were adjusted as of that date. No payments since then have
been made by the grantee to this department, although there has been
no formal relinquishment of this grant.

The right of way granted by this department was under the act
of March 4, 1911 (36 Stat. 1235, 1253), for poles and lines for the
transmission and distribution of electric power and for telephone and
telegraph purposes. Assuming that the license issued by the Fed-
eral Power Commission covered the same purposes and the same
ground, there would seem to be no reason for retention of the grant
obtained from this department under the act of March 4, 1911.

Section 23 of the Federal Water Power Act reads in part as
follows:

That the provisions of this Act shall not be construed as affecting any permit
or valid existing right of way heretofore granted, or as confirming or other-
wise affecting any claim, or as affecting any authority heretofore given pur-
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suant to law, but any person, association, corporation, State or municipality,
holding or possessing such.permit, right of way, or authority may apply for a
license hereunder, and upon. such application the commission may issue to

jany such applicant a license in accordance with the provisions of this Act, and
in such case the provisions of this Act shall apply to such applicant as a
licensee hereunder.

The legal effect of this provision is to substitute the license in
-place of the prior grant, where the project is the same. 1But to
obviate any dispute or misunderstanding as to whether the old grant
is fully superseded it would appear advisable in all cases that the
grantee be called upon to relinquish the old grant. It is not con-
templated that payments shall be required under the grant and also
under the license where the project is the same. In the instant case
it appears to have been the understanding of all parties that the same
project was involved, but as the Geological Survey now reports that
"some lands held under grant are doubtfully, if at all, affected by
the license," it would seem to be a proper precaution to call upon the
company to relinquish its grant under the act of March 4, 1911, in
toto or to pay for such portion as it desires to retain, if any. If
after due notice the company should fail to take action, neither
relinquishing nor making payment, then the grant should be noted
on the records of this department as merged with and superseded by
the license.

Approved:
Jos. M. DIXON,

First Assistant Secretary.

COLLINS v. KELLY

Decided August 11, 1931

COAL LANDS-SURFACE RIGHETS-PATENT-BOND-DAMAGES-SECRET-EY OF TRE
INTEIIOR-CoURTs.

Section 3 of the act of June 22, 1910, authorizes the Secretary of the Interior
to require a bond before allowing any person to enter upon land patentea
with reservation of the coal to the United States for the purpose of pros-
pecting thereon, but when the right to mine and remove the coal has been
acquired his authority to require such a bond no longer exists; in the
latter event the owner of the surface estate may by proper court pro--
ceedings protect himself from injury or loss in his improvements or crops..

EDWARDS, Assistant Secretar: :
On October 19, 1926, D. W. Kelly was granted a coal prospect-

ing permit for the N½/2 N½/2, or N'/ 2 NE'/4, NE1/4 NW/4, and lot 1,
-Sec. 7, T. 36 N., R. 55 E., M, M., Montana. The traots involved
had been patented with reservation of coal to theT United States

[vol.
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under the act of June 22, 1910 (36 Stat. 583). Kelly filed applica-
tion for lease of lot 1, Sec. 7 on October 18, 1928, and the same was
awarded to him on May: 20, 1930.:

On April 24, 1930, P. L. Collins filed a protest against the grant-
ing of a lease to Kelly, alleging that he was the owner*of, had
valuable improvements upon, and was residing upon Said lot 1; that'
Kelly had at one time owned the land but had lost the same on fore-.
closure; and that Kelly was seeking to obtain a lease merely for the
purpose of harassing and taking revenge upon the protestant. Col-
lins filed a further protest on August 22, 1930, which was referred,
to the chief of field division. An examiner of the General Land
Office reported on November 25, 1930, in part as follows:

Field examination disclosed that there is on, the said lot 1 a dwelling'house,
two barns, one granary, hen house, garage, two small dwelling houses, and farm-
machinery. These improvements, together with the machinery on the land,
have a value of $13000, according to the statement made to me by said P. L.
Collins; and, taking into consideration the extensive farm machinery, it appears
that the valuation is a reasonable one. These buildings and the6 machinery-
cover approximately 20 acres of the said lot 1.-

The examiner further reported that Kelly had dug a hole six feet'
square a nd four feet deep 40 'feet from the main house- and 50 feet
from the barn, between the two buildings ; that there was a coal mine
within one-half mile of this land and another within a mile; and that
these mines were not selling one-half of the coal they could produce.
He recommended that the' application 'for lease be denied.

By decision of February 20, 1931, the'Commissioner' of the General
Land Office dismissed the protest for the reason that no legal grounds
for declining tot grant a lease were presented. 'Section 3 of the 'said
act of June 22, 1910, was quoted in support of 'the ruling. Collins
appealed. The case was' submitted to the 'Ge'ological Survey' for
report and recommendation. On July 31, 1931, the Director
reported as follows:

In letter of July 16, 1931, the district mining §upervisor reports: 
"The shaft sunk by Kelly was to a depth of six feet. The lhouse, barn,

store-house, and pump-house reported on Kelly's monthly reports are, on the
land. However, these were erected as farm buildings and when the mortgage
was foreclosed Kelly lost them all. Theset improvemeits were not erected
in connzection with mining operations but existed prior to the time Kelly's
permit was issued."

In view of the above statements and the evident value of the surface
improvements it is now recommended that in' addition to the lease terms
heretofore set out in my letter of October 16, 1929, the lessee be called
upon to file a corporate surety bond in the amount of not less than $20,000.
as security for compliance with the terms of the lease and for the payment
of all damages to the crops and improvements on such lands 'by the lessee.
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Section' 3 of the act of June 22, 1910, supra, reads in part as-
follows:

*;. * * f Any person qualified to acquire coal deposits or the right to mine
and removeD the coal under the laws of the United States shall have the
right, at, all times, to enter upon the lands selected, 0entered, or patented,
as provided by this Act, for the purpose of prospecting for coal thereon upon
the approval by the Secretary of the Interior of a bond for undertaking to be
filed with' him as security for the payment.of all damages to the crops and
improvements on such landsE by reason of such prospecting. Any person
who has. acquired from- the United States the coal deposits in any .such land,
or the right to mine -and. remove the same, may reenter and occupy so much
of the surface thereof as may be required for all purposes reasonably incident
to the mining and removal of the coal therefrom, and mine and remove the
coal, upon payment of the' damages caused thereby 'to' the owner thereof,
or uponl giving a good and sufficient bond or undertaking in an action instituted
in any competent court to ascertain and fix said damages. -

It will be noted that the, department' is -authorized to require a'
bond or undertaking before allowing any person to, enter upon
land; patented with, reservation of coal to the United States under;
the said act of June 22, 1910, fJor the .purpose of prospecting for
coal thereon, but that when the right to mine, and remove the coal
has been acquired the department is not authorized to require any
bond to protect the rights of the owner of the land.

The language. in: section 2 of the act:,of July'f17, 1914 (38 Stat.
509), with reference to bond or undertaking, is very similar to the
portion of section 3 of the act, of 1910hereinef ore, quoted.

In the case of Kinuey-Coastal Oil Company .yKiefer (277 U. S.
488), the Supreme Court of the United States said :(p..506.)-

The circuit court of appeals based its decision on the part of:the act -of
1914 which-after directing that the patent for the surface estate shall con-,
tain a reservation of the underlying oil and gas deposits, with the right to
prospect for, mine and remove the same-provides that lessees of the United
States may enter, occupy so much of the surface as may be required, and
mine and remove the minerals, " upon payment of damages caused thereby
to the owner of the land, or upon giving a good and sufficient bond or under-
taking t~here~for in an action instituted in any competent court to ascertain
and fix said damages."

The plaintiffs take the position that the bond given by the lessee and
approved by' the Secretary of the Interior vhen the lease was issued satisfied
that provision.: In this the plain words of the provision are neglected. They
call for a bond to be given in a' judicial proceeding wherein the damages may
be ascertained and fixed. The, circuit court of appeals so. regarded them.

Having been granted a permit and having shown to the department
that the land contains coal in commercial quantities' Kelly is entitled
to a lease. The department can not require any bond from him to
protect the, owner of, the surface estate from injury or loss .finf his
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improvements or crops. But Collins, the protestant herein, may by
proper court proceeding compel Kelly. to give a good and sufficient
bond or undertaking.

The. decision appealed fronl is-
Agtrined.

WHITTEN ET AL. v. READ (ONj PETITION): 

Decided JaniuqarV )i, 1928 2

FoiigST LIEU SMTIoN-PUBEWI LAND-JJUDGMfNT--COJRTs-LAND DEPART-
MENT-JURISDICTION.

A judgment by a court decreeing that a certain tract is public land :and'
: commanding the Secretarys of the Interior " to give full legal force Sand

-,effect to plaintiff's selection,"' does .not deprive the Land Department of its-
jurisdiction to determine the rights and claims of other persons, not par--
ties to the proceedings, with respect to the land in controversy.

FOREST LIEU SELEcTioN-CoLoR OF TITLE-POSSESSION-PUBLIC LAND.

Land in the actual possession of another under color of title and claim of
right is not "vacant public land subject to homestead entry" and is not,
therefore, subject to selection under 'the act of June 4, 1897.

PRIOR DEPARTMENTAL DEcisioNs RECALLED AND VACATED.

Cases of Gfleason v. Pent 0(14 L. D. 375; 15 L. D. 2S6), Lewis W. Pierce
::(18 L. D. 328)andi Whitten et aiv. Read (49 L. D. 253; 260; 50 L. D. 10)
recalled- and vacated.

FINNEY, First Assistant Secretary:
By decision -of 'August 30, 1922. (49 L. D. 253), the department

affirmed'a decision of the Commissioner of the General Land Office
dated December,12, 1921, denying' the application for 0reinstatement
of the swamp-land selection by the State of Florida involving lots
1 and 2, Sec. 19, T. 53 S., R. 42 E., T. M. (survey of 1875), rejecting
the State's indemnity, school land selection for said lots, and reject-
ing as to:'said lots'the forest lieu selection filed by Henry T. Read.
A motion for rehearing was'denied by decision of October 26, 1922
(49 L. ID. 260). The departniental decisions were based substan-
tially on' the ground that: any question as to whether the land was
disposed of by 'the issuance of patent to- William H. Gleason in 1878
for lots 1 and 2 of said See. 19 as per plat of 1845 should not be
reopened, the matter having been settled many years ago by three
departmental decisions (14 L. D. 375, 15 L. D. 286, 18 L. :D. 328),
affirming title under the'Gleason homesteadpatent.

1 See decision of August 1I, 1931, p. 453, and decision of December 22, 1931, on motion
for rehearing, p. 469.

2 Omitted from Vol.:52.: I ; , I I -
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A petition for the exercise of supervisory authority, filed on behalf
of Read, was entertained by departmental order of March 15,-1923,
but the petition was denied by decision of August 27, 1923 (50 1L. D.
10), which also directed that a supplemental patent should be issued
to William H. Gleason under his homestead entry in order to put
an end to controversy over the matter before the Land Department.

Therefore Read filed a bill in equity in the Supreme Court of the
District of Columbia to restrain the department fromn rejecting or
cancelling his forest lieu selection and from issuing a supplemental
patent for the said lots 1 and 2 to William H. Gleason, and requiring
the department to give full force and effect to the forest lieu selec-
tion, excluding from consideration any title alleged to be in William
H. Gleason, his heirs or assigns. A motion to dismiss was inter-
posed, and upon the same being overruled, an' appeal was taken to the
Court of Appeals of the District of Columbia where the decision
below was affirmed. I Work et at. v. Read (10 Fed. (2d) 637).

The Supreme' Court of the District of Columbia thereupon ien-
tered a permanent' injunction, restraining the Secretary of the
Interior and -the Commissioner of the General Land Office from
enforcing-

: * 4 * Vany or either of the certain rulings, holdings, or decisions mentioned

and complained of in the plaintiff's aforesaid bill of complaint, to the extent of
rejecting or cancelling the forest lieu selection of Henry T. Read, known in

the General Land Office as Gainesville 016724, as the north half of lot one (1)
and lot two (2), section nineteen (19),-township fifty-three (53) south, range;

forty-two (42) east, Tallahassee Meridian, Plorida; and shall not issue a
patent to the said William H. Gleason, his heirs or assigns, for said land or
any part thereof, and that they and .both of them shall from henceforth give
full legal force and effect to the said location of the said Henry T.: Read of

said land.

A further appeal to the Court 'of Appeals of the District of
Columbia was filed on the ground that said final decree enlarged
and modified the original decree. By B decision of November , 1927,
WFork et hal, v. Read (23 Fed. (2d) 139), the Court 'of Appeals held
that the final decree is in substantial conformity with the original
decree as affirmed by the decision of December 7, 1925,00 suprac.
Further (p. 141)- '

8 V 8 * It was clear at the time of the former adjudication that there were
no contesting claims to this land, in the Land Department, subject to consid-
eration under the public land law. After the mandate of this court went down,

time was accorded the department, at its own request, to make additional

showing, if any such claims existed.- No showing was made; hence the final
decree. As we said in the former case, we repeat now, the discretion of the

Secretary is exhausted and there is nothing left for him: to do but to issue

a patent to the plaintiff as required by law.

[V61 _.
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A petition for rehearing was filed wherein it was stated that, since
the decision of the court adjudging the land to be public land of
the United States, other claims in i addition to the Read selection
had been 'made for the land in disputes the disposition of which
involved the determination of questions of fact, exclusively within
the- jurisdiction of the Land Department, and that such claims had
not been advanced in defense of the pending action for the reason
that the courts were without jurisdiction with respect thereto prior
to a determination thereof by the Land Department, and the peti-
tion concluded as follows:

It may well be said, therefore, that rights may exist in the public lands
solely within the cognizance of the Land Department, a consideration of which
may be precluded unless the decision of the court be modified.

The court in the following per curiain opition, November 26, 1927
Work et at. v. Read (23 Fed. (2d) 139, 141), denied the petition
for rehearing-

Per Curiam. A petition for rehearing has been filed in this case on the
ground that this court is without jurisdiction to direct the entry of a decree
requiring the Secretary of the Interior to issue a patent for public lands while
the legal title to the lands remains in the United States. The decree in this
case does not direct the Secretary to issue a patent -for the lands in question.
It commands him "To give full legal force and effect to plaintiff's selection."
This is based upon the admission of the averments of the bill sustaining the
conclusion that, from the admitted facts, plaintiff was entitled to an order
restraining the Secretary from cancelling his selection for the purpose of
Issuing a supplemental patent to Gleason, his' heirs or assigns.

True, we said in our opinion, after considering the sweeping admissions
in' this case, that " the discretion of the Secretary is exhausted, and there is
nothing left for him to do but to issue a patent to the plaintiff, as required by
law.'? This statement, however, as the decree itself, is based upon the record.
There is nothing in the decree which estops the Secretary from -exercising
lawful discretion in the further consideration of plaintiff's selection, should
there be information in the possession of the department, not disclosed in the
present record, that would justify such action. The decree speaks for itself
and merely restrains the Secretary from using the Gleason entry as a basis for
cancelling the selection. Of course, the opinion and decree deal only with
matters appearing in the record, in which, it may be suggested, the Government,
by electing to stand on its motion to dismiss the bill, a course for which
the court is not responsible, quite effectively conceded itself out of court.

-The petition is denied.

Thereupon the entire matter was submitted to the Solicitor- Gen-
eral with a request for an opinion as to the necessity of applying to
the Supreme Court of the:-United States for a writ of certiorari, and

also as to whether -the- decision of the Court of Appeals leaves the
department of the Interior free to function in considering and dis-

posing of all applications for rights or claims in or to the land in-

18607-32-voL. 53-- 29
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volved, including the application of Read, but excluding from
consideration all title or claims in-or to the land based on the
William H. Gleason homestead entry and the patent issued thereon.

Under date of December 1, 1927, .the Solicitor General advised
this department as follows:

I am satisfied that no application' to the Supreme Court of the United
States for certiorari need be made. I construe the order of November 26, 1927,
and what has been said in it to mean that the Secretary of the Interior is free
to consider and dispose of all applications for rights or claims in or to the land
involved, excluding those based on the Gleason homestead entry and the
patent issued thereon.

The Court of Appeals of the District in its last statement makes it very clear
that it construes the decrees of the Supreme Court of the District, which it
has affirmed, as meaning this and nothing more. I am satisfied that the Sec-
retary would not be in contempt of the decree entered in the Supreme Court
of the District if he proceeds accordingly.

In view thereof it now becomes the duty of the department to pro-.
ceed with the determination of the various claims to the tract in
controversy in the light of the court's adjudication that the land in
dispute is public land of the United States, and in this consideration
all claim of title, right; or interest in the tract based upon the
patent issued to William H. Gleason under his; homestead entry
will be excluded from consideration.'

Before proceeding with consideration .of 'the several claims made'
to this land it should be said that this is the first consideration of the'
matter in the light of an understanding that the land involved is not
to be regarded as land accreting to the patented homestead of
William H. Gleason, but rather as land in place at the time of the-
original survey of the township. in 1845, and as a consequence that:
the survey of l845 was but a partial and not a final survey of 'the,
township.

The tract in dispute, it is stated, is generally known by real estate
'brokers and business men of Miami as " the Wayne tract." It is
located on the west shore of Biscayne Bay, approximately three
miles north of the business district of the city of Miami, and since
1920 has been within the corporate limits of that city.

The original plat of survey, approved in 1845, showed only two
lots in fractional Sec. 19, T. 53 S., R. 42 E., T. M., lot 1 containing
79.62 acres, and lot 2, 85.22 acres. A' further survey of the town-
ship was made in 1874, the plat, thereof being approved and filed
in 1875. By the' later survey, Sec. 19 was divided into seven lots,
numbered 1 to 7, containing 337.76 acres. Lots 3, 4, 6, and 7 of the
survey of .1875 correspond roughly with lots 1 and 2 of the survey
of 1845.
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Lot 5 was selected by the State of Florida under its swamp-land
grant, and patent to the State issued on May 4, 1885.

On June 4, 1884, the State of Florida selected lots 1 and 2 (plat
of 1875) as swampland. The selection was finally rejected on April
15, 1887, on the ground that the said lots were not swamp lands
on September 28, 1850, but were covered by the waters of Biscayne
Bay.

Edward C. Pent, on January 18, 1890, applied to make homestead
entry for lot 2 (plat of 1875), which the local officers rejected on
the ground of conflict with the Gleason entry and patent. The
Commissioner of the General Land Office, on appeal, reversed the
action of the local officers, and the application was- allowed. The
entry was commuted, cash certificate issuing January 26, 1891.
On February 25, 1891, W. H. H. Gleason, claiming said lot 2 as
purchaser under the patent to William 11. Gleason, appealed from
the action allowing Pent's entry. By decision. of April 12, 1892
(14 L. D. 375), the department held that title to the lot had passed
under the patented homestead entry of William H. Gleason, and
the cancellation of Pent's entry was directed. A motion for review
was denied September 12, 1892 (15 L. D. 286). Pent's entry was
thereupon canceled. No portion of the commutation price of the
land has been repaid.

The Supreme Court of the State of Florida (39 So. 1031) held that
a purchaser under the Gleason homestead patent took no title to
lot 5, which, as before stated, had been patented to the State as
swamp land, and the decision was affirmed by the Supreme Court
of the United States on :May 29, 1905- (CrZeason-: v. White, 199
U. S. 54).

The-present controversy arose when, on June 19, 1920, Henry T.
Read applied to select lots 1 -and 2 (plat -of 1875) and other lands
under the exchange provisions of the act of June 4, 1897 (30 Stat. 11,
36), in lieu of SEI/4 Sec. 27, T. 1 S., R. 5 E.,3B. H. M., South Dakota,
within the limits of a national forest.

On September 20, 1920, the State of Florida filed indemnity school
land selection for -said lots 1 and 2, and also a protest against the
selection of Read on the ground of noncompliance with '.the
regulations.

On January 4, 1921,' Francis S. Whitten filed a protest against
Read's selection as to said :lots 1' and 2, alleging failure of- compli-
ance with the regulations and also that- he was a bona fide -purchaser
for value of a portion of the land.'

On August 2, 1921, there 1was filed on behalf of the State of
Florida by attorneys resident in Washington a petition for- the re-
instatement of the swamp-land selection of lots 1 and 2 (survey of
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1875), and the State's selectinig agent under the school grant then
protested against the reinstatement of the swamp-land selection.

The departmental decisions (hereinbefore referred to) of August
30, 1922 (49 .L. D. 253), October 26,1922 (49 L. D. 260), and August
27, 1923 (50 L. D. 10), followed.

After the date of the last departmental decision, and during the
pendency of the court proceedings, Francis S. Whitten filed a peti-
tion for the exercise of supervisory authority, alleging that he is
possessed of the title .to lot 2 from; Pent; that he is the owner and
assignee of the swamp-land rights of the State of Florida in the
north half of lot 1, and further that long prior to June 19, 1920,
he had expended large sums in the planning of the development of
this tract as a high-class residential subdivision, on which final plans
had been perfected and approved, and that he was in actual pos-
session of lot 2 and the north half of lot 1, with a large force of
workmen making improvements thereon on June 19, 1920, the date
when Read's selection was filed. It is further alleged that the south
half of lot 1 is, and for. some years has been, in the possession of one
Charles Deering and his assignees, and had been for years occupied
and used in the propagation of tropical plants and fruits.

If, as alleged, Whitten was in actual possession of the north half
of lot 1 and of lot 2 on June 19, 1920, under color of title and claim
of right, the tract can not be regarded as "vacant public land sub-
ject to homestead entry," and was not, therefore, subject to selection
by Read, and, in the absence of a prior valid adverse claim, Whitten
should be accorded* a reasonable time (in connection with Deering's
assignees as to the south half of lot 1) within which to perfect his
occupancy, under the rule announced in Burtis v. State of Kansws
et at. (34 L. D. 304). Whitten has not abandoned his prior con-
tentions that both Pent's entry and the State's swamp-land selection
should be reinstated and patented.

Ordinarily an order would be entered entertaining the petition
of Whitten, to afford Read and the State of Florida an opportunity
to be heard; but the circumstances are unusual, and counsel for Read
has already been served with a copy of a printed memorandum
filed on behalf of Whitten. In order that the department may be
fully informed in the premises and full opportunity be accorded to
all claimants to make such showing as is desired, the usual practice
will be waived, and the case remanded with directions that a hearing
be ordered, testimony to be submitted before a qualified officer located
at Miami, Florida, or in that vicinity, after at least twenty days'
notice to the representatives of the State of Florida, Whitten, Deer-
ing, and Read.

[Vol.
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The costs of the hearing will be apportioned in accordance with
the second sentence of Rule 53 of the Rules of Practice (51 L. D.
547).

For the purpose of fixing the order of procedure, Whitten will
be treated as plaintiff and Read as defendant, and all others as
interveners.

The evidence will be confined to the following:
I. Was. the tract shown on the plat.. of 1875 as lots 1 and 2 of

said Sec. 19 of such character on September 28, 1850, as to pass to
the State of Florida under the swamp-land grant, and is Whitten
possessed of the rights of the State under the swamp-land grant?

2. Is Whitten possessed of the rights of Pent in lot 2 under his
commuted homestead entry?

3. Was Whitten in actual possession of the tract on June 19, 1920?
If, so, under what color of title or claim of right, if any?

The register will render a decision on the evidence submitted,
and thereafter the proceedings will follow the Rules of Practice.

All prior departmental decisions in the premises are hereby re-
called and vacated.

Prior decisions vacated.

WRITTEN ET AL. v. READ:' 

Decided August 11, 19311

PUBLIC LANDS-LAND DEPARTMENT-SECRETARY OF THE INTERIOR-JURIsDICTION\-
PRACTICE.

The statutes defining the authority and duties of :the officers of the Land
Department clearly contemplate that so long as the legal title remains in.
the Government the lands are public within the meaning of those statutes,
the proceedings before the, department are administrative in their nature,
and: the laws under which such lands are claimed, or being acquired, are
in process of administration under the supervision and direction of the
Secretary of the Interior.

LAND DEPARTMENT-JXuJIsDICTIOIt-SECRETARY OF THE INTERIOR-SwAMP LAND.
The functions of the Land Department in the matter of the character of

land subject to the swamp-land grant are quasi-judicial, and the sole duty
of the Secretary, while the title is in the United States, is to pronounce a
decision upon the rights of the State.

SWAMP LAND-HEARING-SECR1WARY OF THE INTERIOh-VESTED RIGHTS-EQUITA-

BLIE TFiIE-IRES JuDICATA.

The final act of the Secretary of the Interior in a proceeding, after hearing
had, to determine whether or not Pland is' swampy in character within the
purview of the swamp-laud grant fixes the rights of the parties and creates
a right of property in the land ain question which' neither the Secretary
himself, nor his successor in office, can revoke or take away.

1 See decision on motion for rehearing, p. 447.
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SWAMP LAND-SECRETARY OF THE INTnsoEM-TJISDICPIoN-REs JUDICATA.

The lack of power of the Secretary of the Interior to proceed further after
having determined the character of lands pursuant to the provisions of
the swamp-land grant is not based on the doctrine of res judica-ta, but~ on
loss of jurisdiction over the res by the passing of title.

SWAMP LAND-COMMISSIONER OF THE GENERAL LAND OBTICE-EVIDENcE-REs
JUDICATA.

The rule of res judicataa is -not applicable to a'decision by the Commissioner
of the General Land Office holding that land was not swampy in character
when he had no facts before hinl other than the preliminary showing by

- the State that the land was swamp and inured to the State under the
swamp-land act.

HOMESTEAD ENTRY-FOri6ST LIEU SELECTION-TEANsFER-TAXES-IMPROVE-
MENTS-PossESSION--CoLoE or TirLE--NoTicE-REconns.

The county records showing a claim of title to land under. mesne conveyance
from a homesteader and payment of taxes by a successor in interest under
the belief that he had title and the presence of improvements on the land
are notice to a selector that the land was claimed and in actual possession
of another under color of title and not, therefore, subject to selection.

COMMISSIONEEB of THE GENEmAL LAND OFrFICE-RxnIrs s-JuxsDICrTIO-PUBLIC
LANDS.

The power of supervision possessed by the Commissioner of the General Land
Office over the acts of the register of a local land office in the disposition
of the public lands is not unlimited or an arbitrary power and it can not
be exercised so as to deprive any person of land entered and paid for.

HOMESTEAD ENTRY-FINAL CETIFIOCATE-PAYMENT-ERROR.

Where an entry, after the issuance of final certificate and payment of pur-
chase price, was canceled for a reason afterwards demonstrated to be
unsupported by the law and the facts, the land is not subject to a further
disposal by the Government to anyone other Xthan the homesteader.

EDWARDS, Assistant Secretary:

This case is before the department on appeals from a decision
of the Commissioner of the General Land Office dated December
8, 1930, wherein he rejected forest lieu selection application 016724,
filed by Henry T. Read, involving lots 1 and 2, See. 19 T. 53 S.,
R. 42 E., T. M., Florida, according to the plat of survey approved
February 1, 1875, and conflicting school land indemnity selection
applications 016857 and 018596, filed September 20, 1920, and Feb-
ruary 23, 1924, respectively, by the State of Florida. 

Lots 1 and 2 of Sec. 19, plat of 1875, adjoin the north and east
line of the fractional section, on Biscayne Bay, within the city
limits, as extended, of Miami. The fractional See. 19, containing
337.66 acres, plat of 1875, also comprises lots 3, 4, 5, 6 and 7, which
lots nearly approximate lots 1 and 2, being all of fractional Sec.
19, containing 164.84 acres, on a plat of survey approved July 10,
1845. X 00 0 : D : : : _

[Vol,
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The forest lieu selection application of Read is based on the
exchange provisions of the act of June 4, 1897 (30 Stat.. 11, 36),
and the lieu land is the SE1/4 Sec. 27, T. 1 S., R. 5 E., B. E.- M.,
South Dakota, within the limits of a: national forest.

A patent issued June 24, 1878, to W. H. Gleason for lots 1 and
2 of Sec. 19, plat of 1845, containing 168.84 acres, under a home-
stead entry made April 4, 1870.

The State of Florida, January 31, 1884, filed swamp-land selec-
tion for lots 3, 4, 5, 6 and 7 of Sec. 19, plat of 1875, which selec-
tion was finally rejected August 2, 1885, as to all the lots, except
lot 5, which was"patented May 4, 1885, because found to be not
swamp in character.

The State, June 4, 1884, filed a swamp-land selection for lots 1
and 2 of Sec. 19, plat of 1875. November 16, 1886, the selection was
rejected by the General Land Office, holding that the land was not
swamp at date of the granting act, September 28, 1850, (9 'Stat. 519),
as survey, represented by plat of 1845, showed that the land was,
at time of survey, covered by the waters of Biscayne Bay and had
no real existence, except as bottom of the bay. This decision became
final April 15, 1887.

The local land officers rejected an application to make homestead
entry filed January 18, 1890, by Edward- C. Pent' for lot 2, 40.50
acres, plat of 4875; because of conflict with the Gleason entry and
patent, 'which action was reversed by the Commissioner, June 11,
1890, and the apilication allowed. Commutation proof was sub-
mitted and cash certificate issued January 26, 1891. W. H. H.
Gleason, transferee of W. H. Gleason-, February 25, 1891, appealed,
and on April 12, 1892; Gleason v. Pent (14 L. D. 375), the depart-
ment directed cancellation of the Pent entry, holding that Gleason
had title to the lot. The department, September 12, 1892, Gleason v.
Pent (15 L. D. 286), denied a motion for review. Pent's entry
was canceled, but no part of the commutation price for the land
paid by Pent has been returned.

The department, March 31, 1894, Lewis: W. Pierce (18 L. D. 328),
held that the case of Gleason v. Pent, supra, was decisive in the mat-
ter of the rejection of an application by Pierce to enter lot I, plat
of 1875.

A transferee, claiming under a deed from Williamr H. Gleason,
began an action to recover a part of lot 5 and other land, plat, of
1875, in the circuit. court of the Seventh Judicial( Circuit of Florida
in and for Dade County. The circuit court found, for White as to
lot 5 and, the proceedings in the trial, court- were ,approved, without
opinion, by the Supreme Court of the State. Gleason v. White (30
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So. 1031). On error, the Supreme Court of the United .States, May
29, ;1905,. Gleason v. White - (199 U. -S. 54), wherein is reproduced
the pertinent parts of 1845 and 1875 plats, affirmed the judgment of
the lower court, stating with respect to Gleason that (p. 62)-

*t * *: full justice is done if a patent to lands outside his lines as shown
by the plat of 1845, is sustained, for he is still protected in the tract bounded
by those lines and amounting to 164.84 acres. To give him twice that amount
of land would be enabling him to profit by a mistake of the Government-
a mistake of which he was cognizant.

The application for forest lieu selection of Read has a statement
that Charles Deering occupied and improved the south part of lot 1,
plat of 1875, and applicant agreed that, if patent issued to him, he
would convey this part of lot 1 to Deering. The record contains a
certified copy of a deed executed September 15, 1920, by J. Harring-
ton Edwards, attorney in fact for Read, quitclaiming south part of
lot 1 to Deering.

The State of Florida, September 25, 1920, protested the forest lieu
selection of Read on the ground of noncompliance with the regula-
tions. W Whitten, January 4, 1921, also protested the forest lieu selec-
tion on the same ground and further that he was a bona flde pur-
chaser for value, of a portion of the land, by mesne conveyances
under the Gleason patent.

Resident counsel for Deering, August 2, 1921, filed a request for
reinstatement of the fold rejected State swamp-land selection. The
State by its indemnity school land selecting agent protested the
reinstatement of the swamp selection. The Commissioner, December
12,-1921, denied the request for reinstatement and rejected the forest
lieu selection and the then pending indemnity school land selection,
basing such: action on the previous holdings that title to the land
passed with the Gleason patent, and a construction placed on the
decision of the Supreme Court in the case of Gleason v. White, supra,
as supporting the action of the department in refusing to make
further disposition of said tracts, when the court said (p. 60)-

.* f* * fHere we have two conflicting official surveys and plats, and, by
mistake of the Land Department, two patents have been issued, which, in a
certain aspect of the surveys and plats, .also conflict. It is one of those un-
fortunate mistakes that sometimes occur, and which necessarily throw con-
fusion and doubt upon titles. Since it was discovered the Land Department
has wisely refused to extend the confusion by further patents under the survey
of 1875.

February 20, 1922, the attorney for Read filed a request, with con-
sent of Whitten, that the forest lieu selection, except as- to the
involved land, be"approved for patenting, and patent issued March
20, 1922.
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Representations were made that Whitten claimed lot 2 and the
north part of lot 1, plat of 1875, and Deering claimed the south part
of lot 1, as transferees under the Gleason patent; that Deering made
valuable improvements on the land; and that Whitten claimed
equities as ' well as legal -title, having paid: $75,000 in its purchase
and having spent $35,000 in improvements. The State school land
indemnity selecting agent urged that the State had acquiesced in
the adjudication rejecting the swamp-land selection more than 30
years before and that rejection became res Judicata and should not
be reopened. Read did not deny the purchase of the land by Whit-
ten, but denied presence of improvements on: the land at time of
filing the forest lieu selection and he disputed the claim that the
Gleason patent carried title to lots 1 and 2, plat of 1875.

The department, August 30, 1922, WhAitten et al. v. Read (49 L. D.
253), held that the principle of res judicaa applied with great force
in this controversy and that the swamp-land claim should not be
reopened; that the prior forest lieu selection, until disposed of,
segregated the land so that it was not subject to subsequent selection;
and that the question whether this land was disposed of by the
issuance of the Gleason patent should not be reopened, as that was
settled many years ago by three decisions and was res Judicata. The
department, October 6, 1922, WkFitten et a7. v. Read (49 L. D. 260),
denied a motion for rehearing.

The department, August 27, 1923, WVitten et al. v. Read, on peti-
tion (50 L. D. 10), held that the swamp claim should not be revived
or reinstated; that the language in the Supreme, Court decision
in the case of. Gleason v. WhVite, swpra, could with propriety be con-
fined to the scope of that case and to the situation 'disclosed' in the
record presented; that lots 1 and 2, plat of 1875, were not before
the Supreme Court as the case came up, and direction was given
for the issuance of a supplemental patent for said lots 1 and 2, plat
of 1875, to run in favor of the original patentee, William H. Gleason,
heirs or assigns, so as to inure to the benefit of the remote grantees
holding under said Gleason.

Read filed a bill in equity in the Supreme Court of the District of
Columbia to restrain the Secretary of the Interior and the' Commis-
sioner from rejecting or canceling the forest lieu selection, from
issuing a supplemental patent to William II. Gleason, and requiring
that full force and effect be given the selection, excluding from con-
sideration anyr title alleged to be in Gleason, his heirs or assigns.
On appeal from a decree grantinlg the injun6tion, the ICourt of
Appeals of the District of 'Columbia, December 7, 1925, Work et at. v.
Read (10 Fed. (2d) 637), affirmed the lower court,'and with refer-
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ence to the case of Gleason v. White, supra, the court stated (p.
639)-:--

* * * A careful reading of the opinion discloses that the mistake referred-
to was the issuance of the Gleason patent under the survey, of. 1845, instead of
the survey of 1875, and the refusal of the department to " extend the confusion
by further patents under the survey of 1875 " refers unquestionably to further
patents in the way of attempting to correct the mistake made in following the
1845 survey when the Gleason patent was issued.

* *@ ' X. 0* * * X* 

It will be observed that this decision completely defines Gleason's rights,
and disposes' of all further contention as to his title extending -beyond the
limits of lots 1 and 2, 1845 survey, or lots 3, 4, 6 and 7, 1875 survey. The
balance of the land. in section 19 remained government land, and it. was so
recognized by the :Supreme Court in sustaining the patent to the State of
Florida for lot 5. The status, therefore, of lots 1 and 2, 1875 survey, was settled
by the Supreme Court in its decision, and no longer remains an open question.

April 1, 1926, counsel on behalf of Trustees of the Internal Im-
provement Fund in a petition called attention to the previous de-
partmental decision as to the swamp character of the land, referred
to the decision of the Court of Appeals of the District of Columbia-
as a repudiation of the plat of 1845 as a final survey of the township,
urged that the only survey for disposal purposes was that of 1875
in view of which fact the swamp land grant had never received
proper consideration, and alleged that the State's rights to the land
as swamp can not be defeated by failure or refusal of the department
to make proper identification.,

A writ of injunction issued November 19, 1926, out of the Supreme
Court of the District of Columbia, restraining the Secretary of the
Interior and the Commissioner in that they-

*P * * do not enforce any or either of: the certain rulings, holdings or
decisions mentioned and complained of in the aforesaid bill of complaint to the
extent of rejecting or- canceling the forest lieu selection of Henry T. Read,
known in the General Land Office as Gainesville 016724, as to the north half of
lot one (1) and lot two (2) Section nineteen (19), Township Fifty-three (53)
South, Range Forty-two (42)' East, Tallahassee Meridian, Florida,- and do not
issue a patent to the said William H. Gleason, his heirs or assigns, for said
land or any part thereof, and * * * from henceforth give full legal force
and effect to the said selection of said Henry T. Read of said land. . * *

The case was again before the Court of Appeals of the District of
Columbia on the former appeal, which the court affirmed, November
7, 1927, Work et al. v. Read (23 Fed. (2d) 139), and the court,
November 26, 1.927, denied a. petition for rehearing (Id.).

On a further appeal, the Court of Appeals of the District of
Columbia, April 1, 1929, Read v. Work (32 Fed. (2d) 413), affirmed
the order, remanded the cause, and stated- X
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The only issue adjudicated up to the present time is that title to the land
did not pass to Gleason under his patent, and that the land is still public land
of the United States. When the Secretary threatened to cancel plaintiff's
selection, he was proceeding under the misapprehension that the title was in
Gleason, and that it was not public land; hence the mere admission in his
original answer that the land was unoccupied at the time plaintiff filed his
entry, we think, would not justify the holding that he is foreclosed from
further investigation- of plaintiff's right to enter the land under the public
land laws. This question has. not been passed upon by the Department, and
until the Secretary has exercised his administrative discretion, either by
approval or disapproval, the lawful course of procedure in the Department
is beyond the jurisdiction of this court to control. With the issue of the
Gleason title determined, and the further determination that it is public land,
the whole question is thrown open for investigation as if the misapprehension
in the Department which led to this litigation had not occurred.

The court, April 12, 1929, granted a motion to stay mandate. The
Supreme Court of the United States, October 21, 1929, Readv. TWiZ-
bur (280 U. S. 570), denied a petition for a writ of certiorari.

Francis S. Whitten, later than the last departmental decision and
while the court proceedings were pending, petitioned for the exer-
cise of supervisory authority, representing that ha was possessor of
the title of Pent to lot 2 and owner and assignee of the swamp-land
rights of the State in the north part of lot 1; that he, long prior
to June 19, 1920, expended large sums in planning, final plans being
perfected and approved, the development of the tract asf a- high-
class residential subdivision; that he had actual possession, on June
19, 1920, date of filing selection by Read, of tracts with a large force
of workmen making improvements thereon; and that the south part
of lot 1 was, and for some prior years, in possession of Charles
Deering and assigns, who for years had occupied, and used the land
for propagation of tropical plants and fruits.
* The department, January 4, 1928 (53 I. D. 447), remanded the

case, recalled and vacated, all prior departmental decisions in the
premises, and ordered a hearing. This order was amended, January
21, 1928, by a direction that the evidence at the hearing be confined
to the following:X

1. Were the tracts shown on the plat of 1875 as lots 1 and 2 of said Sec. 19,
or either of them, of such character on September 28, 1850, as to pass title
thereto to the State of Florida under the swamp-land grant?: Who is; now
possessed of the rights of the State of Florida,,if any, under the swamp-land
grant?

2. Who is now possessed of Pent's rights, if any, under the commuted home-
stead-entry?
* 3. Were these lots vacant land subject to homestead entry on June 19, 1920,

the date the Read application was filed?
4. Is Whitten or his assigns entitled to a preferred right to make entry for

lot 2? Is Whitten or his assigns (as to the north part) and Deering or his
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assigns (as to the south part) entitled to preferred right to make entry for
lot 1?-

March 12, 1928, hearing was held and the claimants were present
or represented by counsel, with exception of lead, whose attorney
appeared specially, protested against the order for hearing and de.
dined to present testimony.
- The register, October 15, 1928, found that lot 1, plat of 1875, was
swamp; that the. transferees of the Charles Deering estate and The
Sirocco Company were possessed of the swamp-land rights of :the
State; that Whitten and assigns were possessed of Pent's rights:
-that lots 1 and 2, plat of 1875, were not-vacant land subject to home-
stead entry on June 19, 1920; and that Whitten and his assigns were
entitled to a preference right of entry for lot 2, in event that the
land is subject to entry, and the assigns of Whitten and the Deering
estate have superior rights to lot 1, if the swamp-land claims were
not reinstated. The register recommended that the Pent homestead
entry be reinstated and patent issue thereon..: : i: A 

The Commissioner referred to the purchase of the north part of
lot 1 and lot 2, plat of 1875, for a large sum by Whitten, who re-
garded the land as a single unit or subdivision, and stated that
expenditure of money and labor on a part of the land applied to
the whole tract, and that the expenditure by Whitten and assigns
in the belief that the land was privately owned gave rise to equities
antedating the filing .of the conflicting applications. The, Comnis-
sioner held that Pent's entry, regularly canceled, could not be rein-
stated, but present record title owners of the greater part of lot 2
should be protected as against a mere paper applicant and he
allowed them to apply for the land under applicable public land
law. A request for a supplemental survey and plat of lot 1 and
the assignment: of a new lot number to the Deering claim
was denied. The Commissioner, on the question of incomplete-
ness of the forest lieu selection, ruled that noncompliance with
goverhing regulations has the effect of postponing the vesting
of. title between the United States and the selector only, and
not as between selector and, third parties, and as to latter their
rights would be determined primarily by conditions existing at date
of filing selections and first then in right continues so until default
at least. The Commissioner disposed of the interrogations by con-
cluding that lot 1, plat of 1875, was swamp; that lot 2, plat of 1875,
was not swamp; that Marion D. McCormick and-Barbara D. Daniel-
son, grantees of Charles Deering and The Sirocco Company, suc-
cessor in interest to Francis S. Whitten, were possessed of the rights
of the State to lot 1, under the swamp-land grant; that no evidence
was presented showing any conveyance by the State of lot 2, under
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the swamp-land grant; that The Sirocco Company, successor in
interest of Whitten, was possessed of the greater part' of Pent's
rights under the commuted homestead entry for lot 2; that the lots
were not vacant land subject to entry on June 19, 1920;Athat Whitteni
and assigns were entitled to a preferred right of entry for lot 2;.
and that Whitten and assigns and Deering and assigns were not
entitled to a preferred right of entry for lot 1.
. Read and the State filed appeals and counsel for the parties,

except Deering, appeared at an oral argument. The 'appeal and
participation in oral argument by Read's counsel are considered.
as constituting a general appearance. Counsel for the estate of
Charles Deering, deceased, renews request for a supplemental plat.

The State urges that the Pent matter is res judicata; that Read's
application did not segregate the land as it. was incomplete; .that

Read was entitled to a patent on his former selection; that the.
north part of lot 1 was unoccupied at time selection -was filed;;
and that improvements on the 'north part of lot 1, plat of 1875,
were located on sovereign land between high: and, low water. Read
argues that 'Whitten must abide by original position with regard to
thee swamp character of the land; that, the prairie land is not
swamp; thata the Commissioner -found, no occupancy of lot 2 -on
June. 19, '920;. that there was no occupancy of the north, part of
lot 1 on said date; that the Pent entry was canceled after notice;
and that the forest lieu selection is. es judiccta as to validity.

Francis S. 'Whitten, one of the parties, testified that the east
end of the property, amount of land he did not know, was low and
swampy.

Charles Hannock, civil engineer, stated that he saw two or three
acres cultivated; that there was evidence of a tomato patch and
remains of vegetable, patches; that he classed the land as easily
saturated marl-;, and that a mangrove swamp of 7 acres was on the,
shore line of the bay.

George S. Reid, real estate, testified that the front of the prop-
erty was a low mangrove swamp, extending back to marl land
covered with high spots where palmettos grew; that marl was not
swamp and 'was tillable during a normal. season; that a number
of negroes were allowed to cultivate part of the land; that at the
'edge of the pine land, and for about three or five hundred feet
was a good lot of marl prairie land fine for cropping during fairly
good weather when.it was not too rainy; and that the land sloped
generally to the bay and water would ~run off quickly.

W. H. H. Gleason, a resident of Eau Gallie, Florida, gave some
rather vague and indefinite testimony regarding cultivation on both.
lots.
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T.! W. Palmer, real estate, testified that approximately 30 or,
40. acres of tomatoes were planted in 1908 on the prairie land;
that he imagined that the cultivated part was on the low land
of lot 1 and on the Crane tract on the north; that there were 5
acres in mangrove;d and that a roadway was thrown up going down
to the bay.

L. C. Glenn, geologist, testified that he made 37 borings, 14 on the
north line of lot 1, 4 on the west line, 8 on a line drawn approximately
east of the south line of lot 2 extended to the bay, 1 on the shore and
8 on a line run from the center of the north part of lot 1 extending
toward shore, and from conditions disclosed by borings lot I was
swamp land; that a few acres in the northwest corner of lot 1 might
be cultivated; that an examination of the south part of lot 1, after
canals and other improvements were made, indicated its swamp
character; that the general surface elevation above mean high tide
is very flat and swamp vegetation grows practically over it; that the
borings showed peat and soft clay; that vegetation consisted of man-
grove in front, dead and down trees showing age of more than one
hundred years by ring counts; back of the mangrove was some but-
tonwood, an area of saw grass and scattered clumps of saw palmetto.
A map accompanying the report of Glenn, known as Whitten's ex-
hibit No. 16, shows, at a point east of center of the south line of
lot 2, the eastern edge of level upland running -across the lot inter-
secting the north line at a point west of the northeast corner; that
the eastern edge of the upland slope and the eastern edge of pine
timber starts a short distance west of the southeast corner of the
lot and crosses near the center of the east line of the lot and touches'
the north line of lot 1 a short distance east of the northeast corner
of lot 2; that the approximate eastern edge of open savannah lies
wholly on the west half of the north part of lot 1t; and that a road
enters the west half of the north part of lot 1 and runs south past
a small cultivated area.

L. L. Janes, agricultural statistician, testified that lot 1 was low
lying area adjacent to the bay; that a mangrove forest is on the
eastern part, west of which is a narrow strip of grassy prairie, then
a section running north and south covered with saw palmetto and
west of this area is an open grassy prairie extending eastward to
the west side of lot 1 and into the southeast part of lot 2;: and in the
northwest corner of lot 1 is a small upland area with a scattering
stand of pine and saw palmetto, but he stated that he'made only a
casual examination of the south part of lot 1.

James M. Morrison, foreman of the Deering estate, testified that
the south: part of lot 1 was 'as much as half covered in mangrove and
buttonwood; that it was low wet ground; that the object of canals
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placed on the Deering land was to fill the land high enough so that
vegetation and ornamental plants could be grown; that about 3½
acres of tomatoes were grown by ridging on the north part in the
west central portion; that the north part of lot 1 is swamp; that
the north half of the north part of lot 1 runs into edge of pine land;
that 33 acres were in the south part of lot 1; that mangrove was
between low and high tide; and that prairie on the south part was
swamp before fill.

Paul F. Matthaus, in employ of the Deering estate, testified that
the south part of lot 1 was very low, swampy land with saw grass,
saw palmettos, mangroves and buttonwood; that before fill it was
low ground; that about half was covered with mangrove; that at
high tide a good portion of the land was covered with water; and that
3½/2 to 4 acres were cultivated to tomatoes in the north part.

Medlin S. Mishler, a resident of the State since December 1, 1899,
testified that the south part of lot 1, outside of mangrove, was prac-
tically all covered with saw grass, weeds and marsh; that it would
not have been possible to have cultivated successful crops on any part
of the south part of lot 1 without -artificial drainage or building up
of the land; and that he made no examination of the north part of
lot 1.

A. R. Richardson, chief field agent for the Trustees of Internal
Improvement Fund, testified that lot 1 was swamp, with the excep-
tion of a small area in the northwest corner; and he stated that lot
was -filled in at date of his examination.

James Donn, a resident of the State since 1912, testified that no
part of lot -1 could be cultivated without artificial drainage; and
that he was on' the north part of lot 1 after fill.

0. 0. Matthaus, a resident of Dade County 42 years, testified that
lot 1 was low prairie, lower than the pine land.

W. D. Hatch, boat captain, resident in Miami 14 years, stated that
he went on the land' June 19, 1920, his examination consisting of
circling the land without going over the: entire area, and he expressed
no definite opinion as to the character of the land.

J. A. Pent, a resident of Dade County 49 years, testified that the
land in the north part of lot 1 was dry to the mangrove swamp on the
shore; that he hauled wood in a dump cart from the bay until fill
work began; that 30 -acres of tomatoes were planted on lot 1 in
1908 or 1909; that he and one Thrift had 2 acres in tomatoes one
season; that T. B. Moore farmed a strip one year; that one Jerry
Rain or Devane had 30 acres in tomatoes on the land; that on the
upper edge of lot 1 are a few pine trees; that the land in the north
part of lot 1 was never considered swamp and the south part of
lot 1 was a little higher,, but same as the north part, prairie land.
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Frank W. Picot, a resid nt of Miami since 1911, stated that man-
groves were on the low land on the north part of lot 1 and to the
west was prairie land, containing palmettos and pine, which was
higher than the prairie; that the land sloped from the pine land
to marshy land on the bay; and that farming was west of the low
land.

A. J. Sands, a resident of Miami 35 years, testified that on the
north part of lot 1 there was palmetto land, some prairie. and man-
gTove; that beyond the mangrove it was high and not swamp; that it
was farmed with good crops all the way to the mangrove; and that
tomatoes, acreage not known, were raised on the land by ridging.

W. M. Mettair, a resident of Dade County 56 years, testified that
the land on the north part of lot 1 was mangrove, palmetto and
pine land; that the land west of the mangrove was called prairie and.
was farmed; that he saw crops on the land, but did not know the
time when or the acreage; that prize crops of tomatoes were raised
there; and that he passed through the land but did not know what
was done in any particular year.

George L. McDonald, a resident of Dade County 59 years, stated
that the land in the north part of lot 1 was mangrove, marl and
pine woods; that 8 acres were in mangrove; that he never knew
what areas were in each class of land; that he never considered the
land swamp and he believed the majority of acreage could be farmed
without drainage; that the land beyond the pine woods gets lower;
that Edward C. Pent raised tomatoes for home u se; and that. he
saw grade stakes after they were put in.

J. j, Soar, a resident of Dade County since 1892, testified as to
the character of the land in the north part of lot 1, but he was
confused- and evidently had been talking about lot 2 and regarded
lot 1 as the Deering claim. He stated that more than-half of the
south part of lot 1 was mangrove; that dirt from the canals on that
part of the lot was used to fill low places so that it could; be culti-
vated; and that the majority of the acreage could be cultivated
without artificial drainage.:

A. C. Richards, a resident: of Dade County 53 years, stated that
the land Kin the north part of lot 1 was pine, a strip of saw grass
and mangrove; that, low land came up to high pine land; and that.
he never saw any cultivation. ..

Charles R. Pierce, attorney for Read, testified that he only saw
the south part of lot 1 after filling and he believed that lot 1 outside.
of mangrove was cultivable and not swampy. .

V. H. Soar,,a resident of Dade County 14 years, stated that the
north part of.. lot 1 was composed- of mangrove, fringe, prairie and
pine land; that the land back of the mangrove was marl and not
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swampy; that he never saw crops planted- on the north part of lot 1,
but he believed that all but a small area could-be cultivated; that the
mangrove widened on the south part of lot 1 and covered one-third
of the area; and that when he arrived at the land the south part of
lot 1 was being cleared and filled.

iR. L. Stewart,- a resident of Dade County .23 years, stated that
the north part of lot 1 was pine land, savannah, palmetto and man-
grove land; that the growth on the land was mangrove and but-
tonwood, palmetto, saw grass, myrtle, high grass and pine; -that he
found a cultivated field, but did not know the location or the area;
that- the meander line on the plat followed inside of a mangrove
area of about 11 acres; that lot 1 was not swamp;' that he knew
nothing of the south part of lot 1; and that his examination of the
land was made a week before date of hearing.

John M. Sutton, who stated that he was holder of a scrip 'assign-
ment of the, Read selection, testified that the greater part of lot 1
was marl land, cultivable land. in 1850 and the land could raise, crops
usual to thelocality without artificial drainage and that he saw the
south part of lot I after fill.
- Dr. John C. Gifford, a resident of Florida 27 years>, -testified that
he did. not know about -.the character of the land in 1850, but that
the land with saw palmettos was high. land 'and a little piece:: in
theecorner of the north part of lot 1-was high pine land; that. the
land -could' be; cultivated without artificial drainage, but his recol-
lection was vague as to the south part of lot 1; that he examined
the land avweek before the date of hearing. - ' '

J. W. Spivey, a resident of Dade County 33 years, testified that
a man named Green cultivated, but did not know where, an unknown
number of acres in 1899; that the mangrove was swamp; that there
were 'pine trees on the land beyond the prairie; and that the: char-
acter of the south part of lot 1 was the same' as the north part.

John P. B. Ellis, civil engineer, stated that the fill was begun
on the south part lot 1 before he arrived and that he had not
examined the north part of lot 1.

Section 2479, United States Revised Statutes, provides in part-
To enable the several States (but not including the States of Kansas,

Nebraska, and Nevada) to construct the necessary levees and drains, to re-
claim the swamp and overflowed lands therein--the whole of the swamp and
overflowed lands,' made unfit thereby for cultivation, and' remaining unsold
on or after the twenty-eighth day of September -A. D. eighteen hundred and
fifty,' are granted' and belong to the several States respectively,: in which said
lands are situated.

'Section 2481, United States Revised Statutes, is as follows:'

In making out lists and plats of the lands aforesaid' all legal subdivisions,
the greater part whereof is wet and unfit' for 'cultivation, shall bei included

18607°-32-voL. 53-30



466 DECISIONS OF THE DEPARTMENT . OF THE INTERIOR

in said lists and plats, but 'when the greater part of a subdivision is not of
that character, the whole of it shall be excluded therefrom'.

The field notes of the survey, on which the plat of 1875 is based,
with respect to: the:north line of section 19, adjoining which the
involved land lies, state that the land was second rate, rocky pine,
savannah and marsh.

The parties have regarded lot 1, plat of 1875, as consisting Lof
two parts. This is a single lot and the character of the land of
the entire area of the lot is the controlling factor in the matter
of the swamp character of the land at the date of the granting
act. The witnesses who definitely testified relative to the entire
lot 1, of conditions existing on the ground before filling began, were
James M. Morrison and Paul F. Matthaus for Whitten et at., and
J. A. Pent, J. J. Soar and J. W. Spivey, for defendants. :0Glenn
and Richardson, for plaintiffs, testified as to the entire lot, but
they knew nothing of the lot before the fill; 0. 0. Matthaus testi-
fied only as to the north part of the lot; Mishler testified as to the
south part of the lot before afill; and Donn testified as to the north
part of the lot after fill and the south part of lot 1 before fill.
The testimony of Whitten, Hannock, Reid and Palmer, for plain-
tiffs, was general as to the character of the land. V. H. Soar,
Pierce, Sutton and Ellis, for defendants, testified as to the south
part of lot 1 after fill, and they and rest of defendant's witnesses
testified concerning the north part of the lot. The testimony was
in agreement as to the nonswamp character of lot 2, plat of 1875.

Weighing all the evidence submitted, the department holds that
it appears by a fair preponderance of the evidence that the greater
part of lot 1, plate 1875, was swamp in character at the date of
the granting act, September 28, 1850 (9 Stat. 519).

In the case of Guaranty Savings Bank v. Bladow (176 U. S.
448, 457), the court said:'

The character of the proceeding before the department must be kept in
mind. It is not like a proceeding in court. It is administrative in its nature,
and when the proceedings are conducted in accordance with the provisions
of law creating the department and giving it jurisdiction, they may be upheld,
and the decisions of the officers supported when not made arbitrarily and
without evidence.

A consideration of the decisions in the cases of Knight v. United
States Land Association (142 U. S., 161, 177, 178, 181); United
States v. Schurz (102 U. S. 378, 402); New Orleans v. Paine (147
U. S. 261, 266); and Michigan Land and Lumnber Company v. Rust
(168 U. S. 589), " interpreting the statutes defining the authority
and duties of the officers of the Land Department, clearly demon-
strates. that so long as the legal title remains in the government
the lands are public within the meaning of those statutes and the
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laws under which such lands are claimed,- or are being -acquired,
are in process of administration under the supervision and direc-
tion of the Secretary of the Interior." Parcher v. Gillen (26 L. D.
34). See also Aspen Consolidated Mining Company v. Williams
;(27 L. D. 1) and Morrow et al. v. State of Oregon et al. (28 L. D.

0 90). - X-:
Furthermore, the functions of the Land Department are quasi-

judicial and the sole duty of the Secretary of the Interior, while the
title is in the United States, in the matter of the swamp character
of the land, ex necessitate is to pronounce; a decision upon the rights
of the State. "The final act in such proceeding fixes the rights of
the parties and creates a right of property in the thing, or res, sub-
ject of decision, which the Secretary himself, or his successor, can
not revoke or take away. Moore v. Robbins, 96 U. S. 530, 534;
United States v. Sohurz, 102 U. S. 378, 402; United States v. Stone, 2
Wall. 525, 555; United States v. Minor, 114 U. S. 233." The lack of
power, as will be seen from these decisions, of the department " to
proceed further is not based on the doctrine of res judicata, but on
loss of jurisdiction over the res by passing of title." Ernest B. Gates
(41 L. D. 384).

The Commissioner, November 16, 1886, decided that lot l, plat of
1875, was not swamp in character, apparently with no facts before
him other than the preliminary showing b the State that the land
was swamp and inured to the State under the swamp-land act. The
presentation of evidence at the hearing now enables the department
for the first time to determine the character of the land. -

In prior refusals to revive or to reinstate the swamp-land claim of
the State, the cases of VWhitten et al. v. Read, supra, in support of the
theory that the swamp-land claim was res judicata, cite the cases of
J. C. Lea (10 L. D. 652) ; Hyde et al. v. Warren et al., on review (15
L. D. 415) ; Mee v. Hughart et al. (23 L. D. 455); Lacey v. Grondorf
et al. (38 L. D. 553) Nelson G(uin et al. (44 L. D. 486); Honey Lake
Valley Company et al. (48 L. D. 192); and Moran v. Horsky (178
IT. S. 205).

The case at bar is not regarded as coming within the principles
governing the departmental decisions cited as applying the rule of
res judicata, namely, vested rights, J. C. Lea, supra; facts previously
fully presented, Hyde et al. v. Warren et al., supra; construction of
law later held to be erroneous, Mee v. Hughart et al., supra; constru-
ing law and lawful disposition of land, Lacey v. Grondorf et al.,
supra; agreement in violation of law, Nelson Gunn et al., supra;
intervening valid claim, Honey Lake Valley Company et al., supra;
and lawful disposition of land, Moran v. Hors ky, supra.

The testimony of the witnesses and the admission of the forest lieu
selector established the fact of the presence of improvements on the
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south part of lot 1, plat of 1875, placed there prior to June 19, 1920,
by Charles Deering. The evidence indicates that as early as June,
1919, elevation markers were placed on the north and south lines of
lot 2,. plat of 1875; that in May, 1920, grade stakes were also placed
on north and south lines of said lot.; that a sign, bearing a notice that
the land was for sale, was placed on the land in May or June, 1919,
at the west entrance to the property, and the sign remained there
until some time in 1921; that .Whitten and his predecessors, claiming
title to part of the land under mesne conveyance from Pent, the home-:
steader, paid taxes on the land under the belief that they had title.
Under these circumstances, the department is of the opinion that the
conflicting forest lieu selection and the indemnity school land selec-
tions are invalid, since the county records and the presence of the
improvements on the lot in question were notice to the selectors that
the land was claimed and was in actual -possession of another under
color of title; and that the possession of Whitten of lot 2 is deemed
sufficient to have prevented selection of the. lot on June 19, 1920.
Jones v. Arthur (28 L. D. 235); Burtis v. Kansas (34 L. D. 304);
Atherton v. Fowler (96 U. S. 5a13); Lyle v. Patterson (228 U. S. 211);
Krueger v. United States (246 U. S. 69); Denee v. Ankeny (246
U. S. 208). .

Pent was allowed to make homestead entry for lot 2, plat of 1875, -to
submit final proof, against which no adverse action was taken, and'
to receive final certificate, after payment of the purchase price, which
has been retained by the Govermuent. 'On a protest and appeal by 
William H. H. Gleason, the cash entry was canceled on the ground
that Gleason, transferee of patentee,: was entitled to the land as
accretion to the area described in the Gleason patent, Gleason v. Pent,
supra.

The entry, however, after the issuance of final certificate, was only.
subject to the jurisdiction of the Land Department for the purpose
of determining whether the land was subject to-entry at date thereof,.
or whether the entryman was qualified to make entry and had com-
plied with the requirements of law under which the entry was made.
Charles Wa. Pelhamn (39 L. D. 201.)

In the case of Cornelius v. Kessel (128 U. S. 456), the court stated
(p. 461)-

The power of supervision possessed by the commissioner of the General
Land Office over the acts of the-register and receiver of the local land offices,
in the disposition of the public lands, undoubtedly authorizes him, to correct
and annul entries of land allowed by them, where. the lands are not subject to
entry, or the, parties do not possess the qualifications, required, or have pre-
viously entered all that the law permits. The exercise of this power is neces-
sary to the due administration of the land department. If an investigation
of the validity of such entries were required in the courts of law before they
could be canceled, the necessary delays attending the examination would greatly
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impair, if not destroy, the efficiency of the department. But the power of
supervision and correction is -not unlimited or an arbitrary power. It can be
exerted only when the entry was made upon false' testimony, or without
authority of law. It cannot be exercised 'so as to deprive any person of land
lawfully entered and paid for. -'By such entry and payment the purchaser
secures a vested interest in the property and a right to a patent therefor, and
can no more be deprived of it by order of the commissioner than he can be
deprived by such order of any other lawfully acquired property. Any attempted
deprivation in that way of such interest will be cdrrected whenever the matter
is presented so that the judiciary can act upon it.

While the Land Department passed upon the question whether the
land was subject to disposition in the departmental decision canceling
the Pent cash entry, the action, as has been shown to a demonstration,
was unsupported by the law and the facts.

The department is also of the opinion that the homesteader, Pent,
acquired such a title to lot 2, plat of 1875, as would prevent a further
disposal of the land by the Government to anyone other than Pent.
C(arrolZ v. Stafford (3 How. 440) and Witherspoon v. Duncan
(4 Wall. 210).

The representations made by counsel for the estate of Charles
Deering warrant favorable consideration of the request for a supple-
mental plat. ' ' 

The matters herein considered are regarded as decisive of any other
questions presented.

The Commissioner's decision is modified to agree with the fore-
going and the case is remanded with a direction that the State may
receive patent to lot 1, plat of 1875, when appropriate application
therefor is filed; that Pent's canceled cash entry will be reinstated and
patent issued thereon; and that a supplemental plat will be prepared
showing the south part of lot I, plat of 1875, as a separate lot, to
which will be assigned a new lot number.

Codified and remanded.

WHITTEN ET AL. v. READ (ON REHEARING)

Decided December 22, 1931

MIOMESTEAD ENTRY-FINAL CEPTICAT--PAYMENT-ERRO1-IMPROVEMENTS-
EQuiTY.

Departmental holding of August 11, 1931 (53 I. D. 453), that where an entry,
after the issuance of final certificate and payment of purchase price, was
canceled for a reason afterwards demonstrated to be unsupported by the
law and the facts, the land is not subject to a further disposal by the Gov-
ernment to anyone other than, the homesteader, extended to include one
who is entitled to equitable relief by reason of having placed improvements
on the land and was the holder of the greater portion of the outstanding
vested interest of the homesteader.
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EDWARDS, Assistant Secretary:
The department, August 11, 1931 (53 I. D. 453), had before it a

0conflicting forest lieu selection and two school-land indemnity selec-
tion applications for lots 1 and 2 of Sec. 19, T. 53 S., R. 42 E., T. M.,
Florida, according to a plat of survey of 1875, and held that lot 1 was
swamp in character at date of granting act, September 28, 1850 (9
Stat. 519) ; that the conflicting forest lieu selection and the indemnity
school land selections were invalid; that the possession of Whitten of
lot 2 is deemed sufficient to have prevented selection of the lot on
June 19, 1920, date of Henry T. Read's application; and that the
canceled homestead entry of Edward C. Pent would be reinstated
and patent issued thereon for lot 2, containing 40.50 acres. The de-
cision became final as to lot 1 and as to lot 2 so far as it related to
Read's forest lieu selection and the State indemnity selections, by
failure of Read and of the State to take any action after due notice.

Resident counsel for Francis S. Whitten filed a motion for re-
hearing and Vpresented an oral argument, urging that Whitten be
awarded a preference right to purchase lot 2.

The department is of the opinion, after careful consideration of
the entire record, that in equity and good conscience Whitten should
be allowed to perfect title to said lot 2 in the exercise of a recognized
preference right.

Movent presents a post office money order for $7.05, fee and com-
missions, and a sufficient valid scrip to take the land based on unused
40.50 acres of a recertified right of William M. Hazelgrove for
122.50 acres, which, with the certificate' of recertification, duly
assigned, passed through mesne conveyance to Mary T. Breen, who
assigned 40.50 acres thereof on. October 26, 1931, to Whitten.

The governing regulations in the matter of filing formal soldiers'
additional homestead application, posting, publication, and sub-
mission of nonmineral affidavit, are dispensed with and the Com-
missioner will direct the local office to place the entry of record by
assigning. a serial number thereto, to issue final certificate in the
name of Francis S. Whitten, and to transmit same by special letter,
whereupon patent will issue.

Modified to agree with the foregoing the departmental decision is
adhered to and the case is remanded for appropriate action.

Modifled and remanded.

[Vol.
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TAX EXEMPT SELECTIONS-FIVE CIVILIZED TRIBES 

OpiVaon, September 4, 1931

INDIAN LANDs-AOTIMENT-SELECTION-TAXATiON-FIVE CIVILIZED TRIBES.

Lands allotted as surplus to a full-blood Cherokee Indian the restrictions
against which had been removed for competency by the Secretary of the
Interior under authority of the act of April 21, 1904, do not come within
the nontaxable provisions of section 4 of the act of May 10, 1928.

I N D I A N: LANDs-ALLoTMmNT-SELDTIcno-TAxATioN-RESTRicTIoNs AGMNST
A:IEnTATION-FIvE CIvrIzuED TaRBES.

Section 4 of the act of May 10, 1928, which limits the nontaxable lands of
each member of the Five Civilized Tribes, including the Cherokee Nation,.
from and after April 26, 1931, to 160 acres, contemplated that restricted
lands only should be selected and designated as tax exempt, and no au-
thority exists for including in such selection or designation any lands not
subject to restrictions against alienation.

INDIAN LANDs-ALioTMENT-SELECTIoi-REsTnucTions AGAINST ALIENATION-
FIVE CIVILIZED TRIBES.

Section 19 of the act of April 26, 1906, which .placed restrictions against
alienation of lands allotted to; full-blood Indians of the Cherokee Nation
for a certain stated period unless sooner' removed by act of Congress, and
the act of May 10, 1928, which continued them did not reimpose restric-
tions upon competent Indians of that tribe:which had been removed by the
Secretary of the Interior under authority of the act of April 21, 1904.

GRAVES, Acting Solicitor:E
You [Secretary of the Interior] have requested my opinion as to

whether a 60-acre tract of land described as the SW'/4 SW'/4 and
NWI/4 SE1/4 SWI/4 See. 2, T. 26 N., R. 22 E., and allotted as surplus
to Betsy England, now Myers, a full-blood Cherokee Indian, may be
designated as exempt from taxation under the provisions of section
4 of the act of May 10, 1928 (45 Stat. 495), amended May 24, 1928
(45 Stat. 733), reading-

That on and after April 26, 1931, the allotted, inherited, and devised re-
tricted lands of each Indian of the Five Civilized Tribes in excess of one
hundred and sixty acres shall be subject to taxation by the State of Oklahoma
under and in accordance with the laws of that State, and, in all respects as
unrestricted and other lands: Provided, That the Indian owner of restricted
land, if an adult and not legally incompetent, shall select from his restricted
land a tract or tracts, not exceeding in the aggregate one hundred and sixty
acres, to remain exempt from taxation, and shall file with the Superintendent
of the Five Civilized Tribes a certificate designating and describing the tract
or tracts so selected: Provided further, That in cases where such Indian fails,
within two years from date hereof, to file such certiflcate, and in cases -where
the Indian owner is a minor or otherwise legally incompetent, the selection shall
be made and certificate prepared by the Superintendent for the Five Civilized
Tribes; and such certificate, whether by the Indian or by the Superintendent
for the Five Civilized Tribes, shall be subject to approval by the Secretary of
the Interior; and, when approved by the Secretary of the Interior, shall be
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recorded in the office of the Superintendent for the Five Civilized Tribes, and
in the county records of the county in which the land is situated; and said
lands, designated and described in the approved certificates so recorded, shall
remain exempt from taxation while the title remains in the Indian designated
in such approved and recorded certificate, or in any full-blood Indian heir or
devisee of the land: Provicded, That the tax exemption shall not extend beyond
the period of restrictions provided for in this Act: And provided furtherr That
the tax-exempt-land of any such Indian allottee, heir,, or devisee shall not at
any time exceed one hundred and sixty acres.

The foregong provision limits the nontaxable lands of each mem-
ber of the Five Civilized Tribes, including the Cherokee Nation, from
and after April 26, 1931, to 160 acres, to be selected and designated
as therein provided. But by the express provisions of the statute,
restricted lands only may- be selected and designated as tax exempt,
and no authority exists for including in such selection and designa-
tion any lands not subject to restrictions against alienation.
- From the record at hand it appears that on December 18, 1905, all
the restrictions against alienation of the 50-acre tract here involved
were removed by order of the Secretary 'of the Interior, issued under
authority of the act of April 21, 1904 (33 Stat. 189, 204), after an
application therefor had been made by the allottee and the Secretary
had found that she was competent and capable of managing her
affairs free from Federal supervision. It is urged, however, that
the restrictions so removed were reimposed by section 19 of the act
of April 26, 1906 (34 Stat. 137), and continued in force by the acts
of May 27, 1908 (35 Stat. 312), and May'10, 1928, supra. Section 19
of the act of 1906 reads-

That no full-blood Indian of the Choektaw, Chickasaw, Cherokee, Creek or
Seminole tribes shall have power to alienate, sell, dispose of, or encumber in
any manner any of the lands allotted to him for a period of twenty-five years
from and after the passage and approval of this Act, unless such restriction
shall, prior to the expiration of said period, be removed by Act of'Congress.

The facts and circumstances 'inducing the enactment of the fore-
going, provision are well stated by the Supreme Court of Oklahoma
in Browvi v. Miller (215 Pac. 748). It may not be amiss to briefly
restate them here. The lands belonging to the Five Civilized Tribes
were allotted under the provisions of agreements negotiated with
the several tribes and confirmed by Congress. These agreements,
so far as material, provided for the allotment to each member of
a specified quantity of land, to be designated as a homestead and
other land known as surplus. Restrictions against the alienation of
both classes of land were imposed for definite periods, varying in
different agreements. The periods of restrictions so fixed, partic-
ularly as to the surplus lands, were short, and at the time of the
passage of the act of 1906 had expired in a number of instances
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and were about to expire in a great many others. Congress was
cognizant of the fact that the full-blood members of these tribes
were, in the great majority of cases, incompetent and in need of
further protection without Which their lands, from which the restric-
tions were passing by operation of law, that is, by expiration of
the periods of restriction fixed in the allotment agreements, would
rapidly be disposed of at grossly inadequate prices. To extend the
needed protection to these incompetent full-bloods, section 19 of
the act of 1906 was enacted and the clear purpose and intent of that
section as reflected by the conditions then confronting; Congress,
was to extend the periods of restriction then about to expire and
reimpose those that had expired by operation of law. Congress was
not concerned with the competent Indians *whose restrictions for
that reasonlhad been removed by the Secretary under authority of
the prior .enactment of 1904. They were not regarded as in need
of Federal supervision, and! it would have required clear language
to include them in the reimposition of restrictions. That they were
not in fact included was expressly decided in United States v. Smith
(266 Fed. 740). There' as here, the Secretary of the Interior had
removed the restrictions from the land of a full-blood allottee prior
to the passage of the act of 1906, and after that enactment the lands
were conveyed by the allottee. The court held that the act of 1906
reimposed only these restrictions which had theretofore been removed
from lands of this character by operation -of law and that the statute
did not nullify or suspend the act of. the Secretary of the Interior
in removing restrictions prior to the passage of- the act. See also
Brown v.I Miller, supra.

The decision of the SupremeI Court of the United States in
Brader v. James (246 U. S. 88), relied upon in support of the claim
that the restrictions were reimposed upon the lands under consid-
eration by 1the act of 1906, is not in point, as the question of the
effect of that act upon lands from which the restrictions had been
removed by thei Secretary of the Interior in the exercise of adminis-
trative authority conferred upon him by the law then in force was
not before the court for decision. The question there was whether
the restrictions which had expired by operation of law were reim-
posed by the act of 1906, and the views herein expressed are in en-
tire harmony with the decision of the court upon that question.

It follows, therefore, that the 50-acre tract of land under consid-
eration is free from restrictions and hence is not eligible to exemp-
tion from taxation under the provisions of 'the act of May 10, 1928,
supra.

Approved :
JOHN H.EDwARDs,

Assistant Secretary.:I
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THE CARTER OIL COG[PANY 1

Decided September 11, 1931

OIL AND GAS LANDs-LEAsE--CoMPuTATIoN oF ROYALTY-REDucTooN OF
ROYALTY.

Separate royalty computations by the Secretary of the Interior for- separate
'tracts within a leasehold, as a basis for royalty reduction, rather than
computation for the leasehold as an entirety, where in the lease there
was a definite;recognized division of; the premises into segregated 'tracts,
is not repugnant to the terms of section 17L of 'the leasing act which con-
ferred upon. that official the authority to reduce the royalty on future
production where. the average daily production of any oil well shall not
exceed 10 barrels per day.

EDWARDS, Assistant Secretary:
The Carter Oil Company has appealed from a decision of the

Commissioner of the General XLand Office of May 26, 1931. denying
repayment of certain monies paid as royalty on oil and gas produced
from Tract "B" included in the lease, Cheyenne 038014, issued to
the company November 5, 1921.

Claim is made that the sum of $2,441.30 was exacted "in -excess of
lawful requirements" within -the meaning of the act of March 26,
1908 (35 Stat. 48), as Amended by the acts of December 11, 1919
(41 Stat. 366), and June 27, 1930 (46 Stat. 822).

The lease designates the lands included therein as Tracts "D,"
<'F," "H," and "B," all awarded under section 17 of the leasing
act, the first three named to appellant and Tract" B " to the appellant
and the Inland Oil & Refining Company, jointly. Another Tract
"A" was also awarded jointly to appellant and the Inland Company.
Pursuant to an operating agreement between these joint owners,
Tract "A" was included in a lease to the Inland Company; Tract
5' B " included in the lease under consideration. The lease prescribed
a flat royalty rate of 331/3 per cent and contained the provision that-
such royalties, whether in value or kind, shall be subject to reduction when-
ever the average daily production of any oil well shall not exceed ten barrels
per day, if in the judgment of the lessor the wells can not be successfully
operated under the royalties fixed therein.

Section 17 of the leasing act provides that-
Whenever the average daily production of any oil well shall not exceed ten

barrels per. day, the Secretary of. the Interior is authorized to reduce the
royalty on future production when in h-s judgment the well can not be success-
filly operated upon the royalty fixed in the lease.

Regulations of June 28, 1927, Circular No. 1127 ((52 L. D. 175),
pertinent to the question here presented, are as follows:

* e * applications for reduction of royalty in oil and gas leases where
the daily production per well per day is ten barrels or less averaged over the

I See decision on motion for rehearing, p. 47T7.
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leasehold as a whole for a continuous period of at least three months next
preceding the date of application for reduction will be handled in the
following manner:

* - *: * : < : * ,* *; *

2. Applications for reduction of royalty will be received for an entire lease-
old or any part of the area thereof segregated for computation of royalties

;by the terms of the lease, by advertisement, bidding, and award though
included in the same lease with other lands, or, by approved assignment.

On November 11, 1926, appellant with other companies interested
applied for reduction of royalty on; all the four tracts. Sup-
porting data as to average production,earnings and expenses, et
Cetera, were combined as to Tracts "ID " and "F , alleged to be
,operated under one lease, and like data as to Tracts " B" and "H ",

were stated for each tract separately. On July 26, 1927, the depart-
-ment approved a letter of the Commissioner finding from: data fur-
nished by the Geological Survey that the average daily production
per well on- Tract "B" was still above ten barrels and denied
,relief as to that tract, "Under the policy; outlined in. the letter
approved by you (The Secretary) March. 29, 1927," but granted
reduction as to Tracts "ID," '"F," and "H," effective August 1,
1927. 0 : 

Subject to certain restrictions as to the extent- of overriding royal-
ties, the conditions governing the reduction were stated as follows:

(a) For each month that the average productivity of the -lease is not
more than ten barrels of oil per well per day, the royalty shall be 1 per
tent for each barrel per well per day or fraction thereof.

(b) For each month that the average productivity of the lease is more
than ten barrels of oil per well per day, the royalty shall be 121/2 per cent
zand upward in accordance with the schedule of the standard- lease form.

Another application was filed by appellant on March 9, 1928,
for reduction of royalty on Tract "B ", supported by data showing
:since the prior grant of reduction, the production of Tract "B"
Clad fallen within the meaning of the regulations below ten barrels.
,On May 31, 1928, the department approved the reduction asked,
subject to paragraphs (a) and (b), as above set forth, which became
effective under therules April 1, 1928.

It appears that computations of royalties due in accordance with
the prescriptions of paragraphs (a) and .(b) above stated, resulted
in a showing at the end of October, 1928, that the company was
entitled to a credit of $795.57 for excess royalties paid on the entire
leased premises. Revision of the account was, however necessitated
by a ruling of the Comptroller General of December I1, 1930, to
the effect that there was no authority for rule "(b)"; that if the
average daily production per well per day exceeded ten barrels,
royalty charged must be the flat rate prescribed by the lease. The
average productivity on Tract "B" for December, 1930, having
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exceeded ten barrels, according to said ruling it became necessary
to make a debit correction against the -lessee amounting to $811.08..

On the state of the account in. his office, the Commissioner held
in the decision appealed from that no payments were shown in
excess of lawful requirements.

Appellant now for the first time contends that the Secretary is
without authority to grant reductions of royalty on part of a lease-
hold and not on the entire lease; that it should have been averaged
on the :entire leased -premises as a unit, and if that: were done it
would show an average productivity of less than ten barrels per
day for the entire leasehold. area, and he is entitled to a grant of
reduction of royalties on the entire leasehold effective the first day
of the calendar month following the filing of the completed applica-
tion, which was December 1, 1926.
* No merit is seen: in these contentions. The pertinent part of the
statute permitting reductions, under conditions therein specified is
silent as . to the methods of* computation that may be employed.
This was. a matter 'properly subject to regulations by the Secretary,
which he is empowered to make under section 32 of the leasing act
to carry out its purposes. The instructions approved March 29,
1927, which were applied in granting the reductions; state in section
2 thereof that-

Separate royalty computations are normally, made (a) for separate lease-
holds, (b) for separate tracts within a leasehold in case the lease so provides,
as in case two or more tracts offered for sale are bid in by one party and
included in one lease or parts of two or more leaseholds are included in a
consolidated lease. * * * Computing royalty by individual wells is, how-
ever, wholly impracticable and computation on a leasehold basis is the general
rule adopted in the department unless there has been a definite recognized
division of the leasehold by the terms of the lease or by assignment.

The lease-here in question falls under the description denominated
"(b)" above set out, and in the lease there was a definite recognized
division of the premises into segregated tracts.

Thd subsequent regulations of June 28, 1927, above quoted, did not
abolish but perpetuated these provisions quoted. They are not re-
pugnant to the terms of the act, but on the contrary, provide an
equitable and practicable method of effecting its purpose. The con-
tention that by reason of their application royalties were exacted in
excess of those required by law, and therefore subject to repayment
is without substantial 'basis.

The ( Commissioner's decision must be, and is 'hereby,
Afmed.
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THE CARTER OIL COMPANY (ON REHEARING)

Decided October 23, 1931

(OIL AND GAS LANDS-LEASE -ROYALTY-COomPCoLLE GENEaAL-LAND DEPART-
MENT-SECREThARY OF THE INTERIOR. :

A ruling by the Comptroller General that the Secretary of the Interior is
without authority to change the royalty rates prescribed in an oil and gas
lease is binding on the Land Department where the production exceeds 10
barrels per well per day.

EDWARDS, Assistant Seeretay::
A motion for rehearing has been filed in the above-entitled case in

which the department by decision of September 11, 1931 (53 I. D.
-474), denied the application of The Carter Oil Company for repay-
mnent of certain moneys paid as royalty in the company's oil and gas
lease, Cheyenne 038014.

The lease embraces lands designated as Tracts " B," " D," " F,"
:and " H," and is at a flat royalty rate of 331/3 per cent. In Novem-
bier, 1926, the company applied for reduction of royalty, and this was
granted as to Tracts "D," " F," and "H," but was refused as to
'Tract "B " because the production was not below 10 barrels per
'Well per day on that land. One condition of the reduction was that
for each month that the average productivity of the lease was more
than 10 barrels of oil per well perE day the royalty should be 12Y2
per cent and upward in accordance with the schedule of the standard
'lease form.

Subsequently production of Tract "B" fell below 10 barrels per
well per day and on application reduction was granted. Still later
the Comptroller General ruled that there was no authority for-
changing the royalty rate from 331/3 per cent to 121/2½ per cent and
upward when production was more than 10 barrels per well per
day, and this made revision of the account necessary.

In the motion for rehearing counsel for the- company contend
that there is merit in the argument on appeal that the production
from the lease as; a whole should be considered in the claim for
reduction and not production from separate tracts; that there is
nothing in the lease which authorizes the Secretary of the Interior
to make the royalties on one portion different from those on another;
that the Secretary should follow the reduction originally granted
in changing the royalty from 331/3 per cent to sliding scale royalty
rates when production exceeded 10 barrels per well per day; and
that as the Secretary had authority originally to prescribe royalties
he had authority to change from 331/3 per cent to 121/2 per cent and
upward when conditions were found to justify a reduction.
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The facts and the law were fully set forth and discussed in the
decision complained of. The lease consists of the separate tracts
described, in which different parties are interested.

In the application for reduction The Carter Oil Company showed
that it held the entire interest in Tracts "D" and "F"; that it,
held an undivided one-half interest in Tract " H " and the, Consoli-.
dated Royalty Oil Company the other one-half; and that it held
an undivided one-half interest in Tract "B," the Continental Oil'
Company owning the other undivided one-half. The Consolidated
Royalty Oil Company and the Continental Oil Company joined in
the application.

Neither section 17 of the leasing act nor the lease itself is wholly
clear as to the conditions under which royalty may be reduced
When reduction was asked and when it was granted in this case
there were departmental regulations in force providing that appli-
cations for reduction of royalty could be received for an entire lease--
hold or any part of 'the area thereof segregated for computation
of royalties by the terms of the lease, by advertisement, bidding,.
and award though included in the same lease with other lands, or by-
approved assignment. Inasmuch' as there were different owners of
the interests in Tract " B," Tract " H,'' and Tracts! " D " and " F,''
there were in effect three different leases with the* same flat royalty
rate of 331/3 per cent. , No provision or condition in the leases was
necessary, in the opinion of the department, for the construction
which was to be given section 17 of the leasing act in granting
reduction of royalty. Reduction was: granted in accordance with
regulations in force and it was accepted. The department does not
find that there was any departure from law and regulations there-
under in granting reduction of royalty as to Tracts " D,"*"F," and
"H," but not as to Tract "B " when production from said -Tract
" B " did not fall below 10 barrels of oil per well per day.

The department is of the opinion that the ruling of the Comp--
troller General, hereinbefore referred to must be considered as-
governing on the question 'of reducing royalty when the average
productivity is 'more than 10 barrels of oil per well per day.

No 'reason for vacating or modifying the decision of September 11,.
* 1931, is seen and the motion for rehearing is accordingly 

- : 5 : 5 .: I: -I i - E: ; 0 -: i V Deniied.

[Vol.



53] 2 DE CISIONS OF THE DEPARTMENT OF THE, INTERIOR 479

KARL A. P. LOYNING

Decided September 11, 1931

LAND DEPARTMENT-POWER OF REVIEW-EQuITABLE RIGnTs-REs JUmCATA-

HOMESTEAD EUNTRY-OIr AND GAS LANDS-PATENT.

While the Land Department, prior to the passing of the legal title to public
land, has the power to make inquiry as to the equitable rights of a claimant
thereto and to review or reverse any of its findings for cause, yet thQ
existence of that power does not, in the absence of any application invoking
the power to reconsider, impose a duty upon the department, after it has
finally considered and adjudged the rights of a claimant, and that correctly
at the time, to reopen the record upon its own volition with the view to
ascertaining whether any change in the status of the land subsequently
occurring has created a situation whereby the claimant might be granted
additional rights.

EXCHANGE OF PATENT-HOMESTEAD ENTRY-Oir AND GAS LANDS-RESERVATION.

One obtaining patent to public land with oil and gas reservation to the United
States, properly impressed in strict accordance with the status and condi-
tion of the land at the date his entry is approved for patenting, can not,
after acceptance of the patent, be allowed to exchange the patent for one
without such reservation on the ground that the land was restored from a
petroleum reserve'between the dates of the approval for, and issuance of
patent.

EDWARDS, Assistant Secretary:

On IMay 20 1931, the Commissioner' of the; General Land Office
denied the application of Karl A. P. Loyning filed May 6, 1931,
to have the patent issued for his combined homestead entries, Bill-
ings 08937 and 012484, with oil and gas reservation to the United
States exchanged for a patent without such reservation.:

On June 11, 1913, Loyning made second entry 08937 under the acts
of February 19, 1909 (35 Stat 639), andFebruary 3 1911 (36 Stat
896)', and 'on December 1, 1914, application for additional entry
012484, all' for tracts in Sec. 23, T. 6 S., R. 21 E., M. P. M. That
section, with other lands, was placed in Petroleum Reserve No. 40,
by Executive, order of December' 6, 1915. Final proof on the com-,
bined entries was made September 8, 1916. In response to a notice
in conformity with the then existing regulations (44 L. D. 32;
45 L. D. 77, 79), under the act'of July 17, 1914 (38 Stat. 509), on,
October 7, 1916, Loyning filed an election to take patent with reser-
vation of oil and gas. On October 17, 1916, final certificate issued;
bearing the notation: "Patent to contain the provisions, reservations,
conditions and limitations of the act of July 17, 1914 (38 Stat. 509)
as to oil and gas." On May 17, '1917 the entries were approved
for patenting and patent issued accordingly June 8, 1917. Between
the date of' such approval and the 'date of the issuance of patent,
i.e., May 22, 1917, the land entered with other land was released
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from the petroleum reserve and- restored to unrestricted entry.
Briefly stated, applicant's contentions are as follows: that the status
of the land at the date of patent governs in determining the character
of the estate to be granted, and as the order of restoration preceded
the date of the actual issuance of the patent, he was entitled to a
patent without the mineral reservation, and, therefore, the issuance
of the patent with such reservation was unauthorized, by law and
erroneous, and by reason thereof the department has power to take
it back and issue to him an absolute patent. The delay in invoking
the relief asked is attributed to lack of knowledge of the vacation of
the petroleum reserve until investigation of the title recently in
connection with a contemplated alienation of the land.

There can be no doubt that the mineral reservation under the law
and regulations was properly impressed upon the entry. The appli-
pant does not question it. At the date of final proof and at the date
the entry was approved for patenting, the status and condition of
the land was such that a patent without such reservation would
have been unauthorized. While it is settled law that until the
legal title passes to public land-in this case by the issuance of a
patent-inquiry as to all equitable rights come within the cognizance
pf the Land Department; Brown v. Hitchcoek (173 U. S. 473), and
until the matter is closed by final action the proceedings of an officer
of the department are as much open to review and reversal, by him-.
self, or his successor, as are the interlocutory decrees of a court open
to review on final hearing. Orleans v. Paine (147 U. S. 261, 266);
jfniglht v. Lane (228 U. S. 6,-13). Nevertheless, the existence of this
power of review and reconsideration does not involve the conse-
quence that it is the duty of the Land Department, after it has
finally considered and adjudged the rights of the claimant, and that
correctly, to again, of its own motion, reconsider the record with
the view to ascertaining whether any change in the status of the
land subsequently occurring has created a situation whereby the
claimant might be granted additional rights in the absence of any
application invoking the power to reconsider. Furthermore, the
mere vacation of the petroleum withdrawal did not conclusively
establish that the land was not valuable for oil and gas, nor of its
pwn force annul the mineral reservation impressed upon the entry
and thereby confer a vested right to an absolute patent on the entry-
man. Had the order of Restoration been brought to the Commis-
sioner's attention, he still had authority to inquire whether, or not,
pnder existing geological conditions, the reservation in the patent
should be retained.

The circumstances under which the Land Department has author-
#ty to; recall a patent and issue a new one in its stead to the same

[Vol.
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person arose in Le Roy v. Jamison et aT. (Fed. Cas. No. 8,271, 15 Fed.
Gas. 373, 3 Saw. 369). The Supreme Court said in United States v.
Sohura '(102 U. S. 378, 399) that in the opinion in that case, "the
subject is very fully and ably discussed by Mr. Justice Field."

Among other things, Justice Field said (p. 282)-
The proceeding is not in principle essentially different from the correction of

a deed of a private person. If the deed is accepted when tendered,, the trans-
action is closed, the title has passed, and any subsequent alteration of the
instrument, or its, destruction, can not affect the grantee's title.: But if not
accepted when tendered, the deed may be corrected by the grantor,, until it
meets the views of the grantee. The only difference between the two cases
arises from the facts that whilst the individual grantor is not restricted in his
alterations, the officers of the Government, acting under the law, can only, even
by consent of the patentee, go behind the record to correct an error -committed
to his injury in disregard of rights secred to him by law. [Italics supplied.]

And again speaking of the patentee in that case it is 'said (p. 282)-
.*. * i* He asked what the law authorized him to have, and so far as the

law, is disregarded in the survey he stands free as to' his acceptance of the
result. He can in such case, by prompt expression of dissent, communicated
to the proper department, prevent the patent becoming so far binding upon
him as to preclude a reexamination of the survey as to the errors alleged.

The department perceives no ground for holding that the patentee
before the patent was issued had secured a right to an unrestricted
patent. Assuming that the character and status of the land was such
that he could have upon application had his entry suitably amended
to permit of its issuance, this was not done. The patentee' received
full title to the estate vested in him by law. The patent issued con-
forms exactly with the record upon which it is based, and the depart-
ment is without further jurisdiction in the matter. Caroline Cole-
man (51 L D. 683). Moreover it was accepted., and. no objection
raised until nearly' 14 years after its issuance. The Commissioner's.
decision is:

__- - - i . . . - : S Affirmed.

ATLANTIC AND PACIFIC RAILROAD GRANT-WALAPAI INDIAN
LAN'DS

Opinion, September 16, 1931

INDIAN LANIDS-OCoUPANwo-PrjOLIO LANDS.

While the United States, like the European nations who; took possession of
the North American continent, asserted dominion over, and title to the
lands occupied by the Indians, yet the Federal Government has, in case
of actual occupancy regarded their rights as, sacred and not to be taken
from them withoutjtheir consent and then only upon such consideration
as may be agreed upon.

1860T-32-voL. 53- 31
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PUBLIC LANDS-INDIAN OCcUPANcY.

It has b6en 'the established policy of the Government, in dealing with: unre-
served lands actually occupied and Iimproved by individual Indians prior
to initiation of rights under the various public land laws, to appropriately
protect the interests of such Indian occupants.

INDIAN LANDS-WALAPAI INDIANS-OCCUPANCY.

Evidence is lacking to show that, prior to -the time of the removal of the
' Walapai Indians :from northwestern Arizona to 'the reservation created
for them on the lower Colorado River, there was such use and occupancy
of the lands, subsequently embraced within the reservation, separate and
apart from the vast area of the public domain, as to impress upon them the
status of Indian lands.

INDIAN LANDS-PUBLIC LANDS-WALAPAI INOIAN MS--OCOUPANCY-VWITHDaAWAL.

There being no prior treaty, act of Congress, or administrative order reserv-
ing lands for the Walapai Indians, it was within the power of Congress to
cause their removal from the lands occupied by them to other lands
reserved by Congress for their use and benefit, and upon their removal
the lands which they had previously occupied became subject to disposi-
'ion under the public land laws, unburdened with any title based upon
aboriginal occupancy.

RALOAD GRANT-INDIAN LANDIS-WAIAPAI INDIANS-OCCUPANOY-WrPDRhAAw .

The occupancy of the Wlalapai Indians on lands in Arizona granted to the
Atlantic and Pacific Railroad Company by the act of July 27, 1866, having
been extinguished* by their removal to other lands reserved for them by
Congress prior to the date of the grant, the grant attached free from any
claim based on Indian occupancy, and the subsequent reservation created
for their benefit after the definite location of the road had been fixed
embracing lands within the grant did not affect the rights of the railroad
company.

FINNEY, Solicitor:
The Assistant Commissioner, Office :of IndianAiffairs, has* re-

quested an opinion regardinag the validity of the clhim of the Santa
Fe Pacific Railroad Company, as successor in interest of the Atlantic
& Pacific. Railroad Company, by virtue of the grant under the act
of July 27, 1866 (14 Stat. 292), to the alternate or odd-numbered
sections. within.the. boundaries of the .Walapai. (IHualapai) Indian
Reservation in A.rizona, which was established by Executive order
of January 4, 1883.

The following state of .facts is quoted from the letter of the
Assistant Commissioner:

The alternate or odd numbered sections of land therein are claimed by the
SantadFe Railroad Company, as successors in'interest to the Atlantic & Pacific
Railroad Company by virtue of a grant made to the latter company by the act
of July 27i ;1866 -(14 Stat. 2.92), which grant attached on March 12, 1872, the
date on Which the map of definite location of the road was filed. Title to the
even-numbered sections- is retained by the Government for the benefit of the
Indians.

[Vol.
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:To overcome the disadvantages of this "checkerboard". control of lands,
the act of February 20, 1925 (43 Stat. 954), was passed, conferring authority
for exchanges necessary to effect consolidation of the Indian and railroad con-
trolled land. During 1930 our field men and representatives of the railroad
company made an examination and appraisement of the entire reservation,
and a division of the lands pursuant to the above act was tentatively agreed
upon. Consummation has been withheld pending a compromise ,adjustment
of litigation: which was initiated in behalf of the Indians involving title to
Peach Springs, located within the reservation. Judgment and decree in the
case were entered July 7, 1931, in the District Court. of the United States for
the District of Arizona, effectually disposing of the suit (L-388 Prescott, copy of
stipulation and decree herewith).

Upon. termination of the suit the way appeared clear to proceed with the
proposed division of lands and consolidation, as referred to above. However,
in the meantime, :the Senate dCommittee on Indian Affairs has formally re-
quested that action be deferred in the matter until the committee has oppor-,
tunity to further investigate the rights of the Indians; also it appears the
view was informally expressed by members of the; Sub-Committee of the
Senate Committee on Indian Affairs during its recent trip through the South-
west that before active steps are actually taken toward effectingi the division
and consolidation, that the validity of the railroad tide under the original
granting Act of July 27, 1866, supra, be formally passed upon by the Attorney
General.

The record discloses that the question now submitted and related
questions have received the consideration of the *4epartment on a
number of occasions during the past 12 years.

In so far as the immediate question is conceried, it first received
careful consideration in 1919 when the Comlnmssioner of the General
,: Land Office by letter dated Aprl 19of that year,: requested, instruc-
tions concerning the survey of lands within the~,primary limits of
the portion of the grant within, the boundaries of this reservation.
On April 26, 1919, the matter was submitted to the Commissioner of
Indian Affairs with direction to report as to whether funds were
available to cover the portion of the cost of the survey, to be borne
by the Government. C n May. 13, 1919, the, Commssioner, in o his
: reply, objected to the making of the survey and requested authority
to prepare a letter to the Attorney General with t~he view# to, having
steps taken through the courts to quiet any alleged claims of the
Atlantic & Pacific Railroad Company and its successor in interest,
the Santa Fe Pacific Railroad Company, to any land within .the.
boundaries of the reservation on the ground that said lands were not
within the grant to the railroad company;; that .they did not have
the status of public lands within the meaning of the granting act;
that they were subject to ," other claims or rights.', and 'that they.
were "reserved" from other disposition at that time.owing to long-
continued use and occupancy by the Indians.: The record shows that
the matter was carefully- considered by the. department after whiche
on October 2, 1919, the First Assistant Secretary advised the Comi-
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missioner of the General Land Office that the survey might properly
proceed and that funds were available for paying the Government's
share of the cost of the proposed survey..
* In that letter it was stated-

. Your letter was referred to the Commissioner of Indian Affairs for report,
and in his reply of May 13, 1919, the position is taken that the lands in question
were excepted from the railroad grant by reason of the prior use and occupancy
of the: Indians, notwithstanding -the fact that the grant to the company and the
definite location of the road were prior to the establishment of the Indian
Reservation.

This matter has been given very .careful consideration in connection with
extensive memoranda subsequently prepared on the subject, and the conclusion
reached that there is no such Indian claim as prevents the railroad grant from
attaching to these lands; that the grant can be forfeited only by express Con-
gressional action.; that therefore the Executive order creating the Indian reser-
vation did not deprive the railroad company of any rights to the lands; and
that the: claim of the: railroad company can not be resisted on the ground of
Indian use and occupancy prior to the grant. ;:It has accordingly been deter-
mined that the survey of these lands may properly proceed.

Under (date of Octoler 20, 1919, the First Assistant Secretary made
demand on the company to deposit in a proper United States deposi-
tory the sum of $30,000, determined to be sufficient to pay the cost of
field and office work .involved -in surveying unsurveyed lands in the
reservation, unddt penalty of proceedings for forfeiture of the grant
in the event of default.'

On December 27, 1920, the Commissioner of Indian Affairs re-
quested review of the case, and on January 26, 1920, the First Assist-
ant Secretary advised him that the matter had been reviewed and
that the unanimous conclusion of the officers of the department was
that "the railroad company has full, complete, and incontestable
title to the odd-numbered sections in this reservation and embraced
in the grant limits."* It was further stated that attention should now
be directed to the consideration of the question of consolidating the
lands into two parcels, for the Indians and the railroad company,
respectively.

The' survey of the lands was completed and on September 28, 1922,
plats of survey were transmitted to the Commissioner of Indian
Affairs for his information, covering eight townships within the
reservation.

Subsequent consideration designed to promote the welfare of the
Indians led to the enactment of the act of February 20, 1925 (43 Stat.
954), authorizing exchanges 'of Government and privately owned:
lands in the reservation with a view to facilitating consolidation of
railroad and Indian lands, respectively.

As stated in the Assistant Commissioner's letter, suit was sub-
sequently- instituted by the United States'in the District Court of

:[Vol.
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the United States for the District of Arizona against the Atchison,
Topeka & Santa Fe Railway Company on behalf of the Indians,
involving title to Peach Springs, situated in Secs. 2 and 3, T. 23 N.,
R. 11 W., G. & S. R. M., within the boundaries of the reservation.
That suit was terminated by stipulation entered into by counsel
for the respective parties, and judgment and decree were duly entered
July 7, 1931. On July 15, 1931, the Attorney General advised that
his department was now closing its files with respect to this litigation.

It was decreed that the United States, for the use and benefit of
the Walapai, or Hualapai, Indians, or tribe of Indians, owns ab"
solute fee title to Sees. 2 and 3, subject only to the rights to be
adjudged to the railway company to take and use water of Peach
Springs, occurring in said sections, for railroad, domestic, and other
uses and purposes, et cetera.

The First Assistantt Secretary, on July 30, 1931, acknowledged
receipt of the Attorney General's letter and requested advice as to
the validity of the title of the railway company to the odd-numbered
sections within the reservation.

It appears to be the intention to submit the matter formally for
the opinion of the Attorney General, and request is now made as to
my opinion of the validity of the railroad company's claim to the
odd-numbered sections of land within the reservation under the
granting act, and whether the Indians, through prior occupancy
and possession of the lands, had a valid claim thereto which has
never been extinguished. In effect, request is now made for a re-
view of the departmental action heretofore taken.

The lands are claimed by the railroad company under the grant
made by the act of July 27, 1866, supra, to the Atlantic & Pacific
Railroad Company, of which the present claimant is successor in
interest. The date of the definite location of the road was March
12, 1872. The Walapai, or Hualapai, Indian Reservation was estab-
lished by Executive order of January 4, 1883. The order
reads as follows:

ExCuTIvE MANSION, Jonuabrl 4,188s.
It is hereby ordered that the following described tract of country, situated

in the Territory of Arizona, be, and the same is hereby set aside and reserved
for the use and occupancy of the Hualpai Indians, namely: Beginning at a
point on the Colorado River five (5) miles eastward or Tinnakah Spring;
thence south twenty (20) miles to crest of high mesa; thence south 400 east
twenty-five (25) miles to a point of Music Mountains; thence east fifteen (15)
miles; thence north 500 east thirty-five (35) miles; thence north thirty (30)
miles to the Colorado River; thence along said river to the place of beginning,
the southern boundary being at least two (2) miles south of Peach Spring,
and the eastern boundary at least two (2) miles east of Pine Spring.

All bearings and distances being approximate.
(Signed.) CHEsTsm A. ARTHuR.

485
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-As the grant to the company and the definite location: of the road
were prior to the establishment of the Indian reservation, the ques-
tion submitted is dependent on whether or not the lands in question
were excepted ::from the railroad grant by reason of prior use and
occupancy of the Indians. In so far as the record shows there was
no treaty, act :of Congress, or order by administrative officers pur-

* porting to reserve these lands prior to the date of the Executive order
of January 4, 1883, other than that dated July 8, 1881, issued by
Major General Willcox, Department Commander, setting aside,
subjectlto the-approval of the President, the area which was after-
wards included in the Executive order. ItRshould also be stated that
the record discloses no cession of lands from these Indians to the
United States..

It appears from the reports of the Army officers and other sources
that,-at thetime: of the granting act, the Walpai Indians roamed the
mountainous country of northwestern Arizona, including the lands
afterwards embraced in the reservation. Efforts to place them under
control met with vigorous resistance, but after operations covering
several years, the Indians surrendered to the military authorities,
and, in 1869, they were forcibly removed to a reservation on the lower
Colorado River, created by act of Congress May 3, 1865 (13 Stat. 541,
559). The reservation was unsuited to their wants and many of
them died of disease,- and, in 1875, they fled from the reservation and
became :-wanderers and fugitives in the: desolate mountain regions
where they formerly roamed, part of which were later embraced in
the Walapai Reservation.- In July, 1881, the,.local military com-
mander,, at the request of the Indians, recommended to the Depart-
ment Commander the creation of :a reservation for their benefit as
soon as practicable, and as a result the military order referred to was
issued by the Department Commander.

Various affidavits secured in accordance with stipulation of counsel
in connection with the Peach Springs suit disclose some further
information concerning the use of the waters of the springs on the
reservation..; It appears that, at .the present time, there are only a
few Indians on the-reservation, most of them living at or inear the
Peach Springs station of the railway company. Most of them are
living hat the Walapai Indian 'School Reservation, a small reservation
a few miles south, which was created on May 4, 1900, by President
McKinley on lands. conveyed by the railroad company.

Section 3 of the act of July 27, 1866, 8supra, under which the rail-
:road company bases its claim' reads in part as follows:

That there be, and hereby is, granted to the Atlantic and~ Pacific Railroad
Company, its successors and assigns, for the purpose of aiding in the con-
struction of said railroad and telegraph line to the Pacific coast, and to secure
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the safe and speedy transportation of the mails, troops, munitions of war, and
public stores, over the route of said line of railway and its branches, every
alternate section of public land, not mineral, designated by odd numbers, to
the amount of twenty alternate sections per mile, on each side of said rail-
road line, as said company may adopt, through the Territories of.the United
States, and ten alternate sections of land per mile on each side of said railroad
whenever it passes through any State, and whenever, on the line thereof, the
United States have full title, not reserved, sold, granted, or otherwise appro-
pr-ated, and free from pre-emption or other claims or rights, at the time the
line of said road is designated by a plat thereof, filed- in the office of the
commissioner of the general land office;

Section 2 of the act contains the following provision:
e * i* --The United States shall extinguish, as rapidly as may be consistent
with public policy and the'welfare of the Indians, and only by their voluntary
cession, the Indian title to all lands falling under the operation of this act
and acquired in the' donation to the road named in the act.

While the rights of the natives as occupants were generally re-.
spected by the European nations, when they took possession of the
American continent, they all asserted the ultimate dominion and title
to be in themselves.' Johnson v. 'McIntosh (8 Wheat. 543) ; Hayt v.
IUnitedN States (38 Ct.( Cils. 455). The same principle has gen-
erally been followed in the policy of the United. States with respect
to the rights of'r Indians growing out of their occupancy of lands
within its borders. It has been generally recognized,' however, that
this right may be extinguished by the Government, which holds the
fee, leaving the fee uninciimbered to pass to a grantee of the Govern-
ment, but it has been. regarded as' sacred and something not to. be
taken from the Indians without their consent and thena upon such
consideration as may be agreed upon. Leacven'worth, ELawrence andu
Galveston Railroad Cocmqpany v. United States (92 U. S.- 733),
Johnson V. McIntosh, sep ra, United States v. Lindahl' (221 Fed. 143),
Lone Wolf v. Hitchcock (187 TT. S. 553), Minnesota v. Hitchcock
(185 U. S. 373, 385).

In the case of Leavenworth, Lawrence: and Galveston Railroad
Companyj v. United States, supra, it was held that where the right
of an Indian tribe to the possession and use of certain lands as long
as it may choose to occupy the same, is assured by treaty, al grant
of them absolutely or' "um onere by Congress to aid in the building
of a railroad, violates an express stipulation, and a grant in general
terms of "land," 'can h'ot'"be cbnsttued- to embrace them. 'This- case
involved a' grant to the State of Kansas in aid of the construction of
a railroad, and with' respect to lands reserved for the' Osage Indians:
the court said (p. 741)-

*7 8 X But did Congress intend that it should reach these lands? Its gen-
eral terms neither 'include 'nor exclude them. Every alternate section de'signated
by odd'numbers, within 'certain defined limits, is granted; but only the public
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lands owned absolutely by the United States are subject to survey and division

into sections, and to them alone this- grant is applicable. It embraces such as

could be sold and enjoyed, and not those which the Indians, pursuant to treaty

stipulations, were left free to occupy.

The case of Minnesota v. Hitchcock, supra, involved lands claimed
to be within a school grant to the State. The court decided in that
case that the general scope of the legislation in these matters and the
policy, of the United States in respect to its public schools and also
to the Indians sustained the contention that none of these Indian
lands passed under the school grant to the State:

Whether this tract, which was known as the Red Lake Indian reservation,

was properly called a reservation, as the defendant contends, or unceded Indian

country, as the plaintiff insists, is a matter of little moment. Confessedly

the fee of the land was in the United States, -subject to a right of occupancy
by the Indians. That fee the Government might convey, and whenever the

Indian right of occupancy was terminated (if such termination was absolute

and unconditional) the grantee of the fee would acquire a perfect and unbur-

dened title and right of possession. At the same time, the Indians' right of

occupancy has always been held to be sacred; something not to be taken from
him except by his consent, and then upon such consideration as should be

agreed upon (pp. 388-389).
* - * : * * * * *

Yet if it was necessary to determine the question we should have little doubt

that this was a reservation within the accepted meaning of the term (p. 389).

: :* :* e *: * :* :*

* I* * QOf course, when the Indian tribe has been removed by treaty from

one body of land to another the interest of the tribe in the land from which it
has been removed ceases and -the full obligation of the Government to the

Indians is satisfied when the pecuniary or real estate consideration for the

cession is secured to them. But in some instances, and this is one of them, the

Indians have, not been removed from one reservation 'to another, but the

Government has proceeded upon the theory that the time has come when efforts

shall be made to civilize and fit them for citizenship. Allotments are made in

severalty, and, something attempted more than provision for the material wants

of the Indians. In construing provisions designed for their education and

civilization as fully if not more than in construing provisions for their material

wants, is it a duty to secure to the Indians all that by any fair construction of

treaty or statute can be held to have been understood by them or intended by

Congress .(pp. 401-402).

In the case of Northern Pacific Railway Company v. Wisther (246
U. S. 283), it was held that lands opposite the line of the Northern
Pacific Railway Company constituting an Indian reservation, when
the line was definitely located, were not embraced in the grant of the
odd-numbered sections made to the company by the 'act of July 2,
1864 (13 Stat, 365). On page 288, the court said-

That the reservation was in fact made and the lands exclusively devoted to

the use of the Indians from the date of the agreement of August, 1877, is beyond

controversy; that no objection was ever made by his superiors to the action

taken by Colonel Watkins is equally clear, 'and to hold that, for want of a

EVoL
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formal approval by the Secretary of; the Interior, all of the conduct of the
Government and of the. Indians in making and ratifying and in good faith carry-
ing out the agreement between them, even to the extent of protecting the
reservation by military forces, from intrusion, is without effect, would be to
subordinate the. realities of the situation to mere form, for the delay in the
issuing of the formal Executive Order of the President under the circumstances
can be attributed only to the exigencies of the public business:;-by his repre-
sentative, the Secretary of .the Interior,' he had approved the setting :apart of
the lands to the use of the Indians ahlost three years before.

The judgment of the Circuit Court of Appeals will be affirmed, for the reason
that the Spokane Indian Reservation was lawfully created prior to the filing
of the platlof the line of the plaintiff company on October 4th, 1880.,

The cases hereinbefore. cited, wherein it was held, that the par-
ticular grant involved did not attach, concerned lands which had
been reserved for the use of Indians, pursuant to treaty obligations,
acts of Congress, or. by proper administrative authority.

MWith respect to unreserved lands, it has been the established poliCy
of the Government, in dealing, with unreserved lands actually oc-
cupied and improved by individual Indians, prior to initiation of
rights under the various public land laws, to appropriately protect
the interests of such individual holders. -

The case of Ciamer et- a. v. United MStates (261 U. S.'219) held
that lands definitely occupied by individual Indians. were excepted
from the Central Pacific grant of July 25, 1866 (14 Stat. 239), as
lands 'reserved o ' * or otherwise disposed of ", and that such
possessory' rights, though not recognized by any statute or other
formal governmental action of the time, were protected by the set-
tled policy of the Government towards the Indians:

* * *. Unquestionably it has been the policy of the Federal Government
from the beginning to respect the Indian right of occupancy, which could only
be interfered with or determined by the United States. Beecher v. Wetherbn,
95 U. S. 517, 525; Mfnnesota v. Hitchco'cl, 185 U. S. 373, 385. It is true that
this policy has had in view the original nomadic tribal occupancy, but it is
likewise true that in its essential spirit it applies to individual Indian occu-
pancy as well; and the reasons for maintaining it in the latter case would
seem to be no less cogent, since such occupancy being of a fixed character lends
support to another well understood policy, namely, that of inducing the Indian
to forsake his wandering habits and adopt those of civilized life. That such
individual occupancy is entitled to. protection finds strong support in various
rulings of :the Interior Department, to which in land matters this Court has
always given much weight. Midway Co. .v. Eaton., 183 U. S. 602, 609; Hest ags
& Dakota R. R. Co. v. Whitney, 132. U. S., 357, 366. , That department, has
exercised its authority by issuing instructions from time to time to its local
officers to protect the holdings of non-reservation Indians against the efforts
of white men to dispossess! them (p& 227).

The court further stated that the rights of one who occupies part
of a subdivision of public land without laying claim to or exercising
dominion over the remainder, are confined to the part 'occupied.



490 DECISIONS OF THE DEPARTMENT IOF THE INTERIOR

It is quite clear that the question for decision in the Cramer case 

was not analogous to the one here presented. In that case the right
of the Indian was based on occupancy of a specific tract and the
improvement of same as an individual apart from any tribal rela-
tion. It is undoubtedly true that lands occupied by individual
Walapais and improved by them prior to the date when the right
of the railroad would otherwise attach, would be excluded from the
grant. But there is no evidence of such individual occupancy pres-
ent in this case as to any of the lands.

Nor was there at the time of the granting act or at the time of the
date of definite location of the line, any existent reservation affecting
the lands in question which had been set aside for their use by treaty,
act of Congress or Executive order. In fact, at the date of definite
location, there were no Indians inhabiting this region of the country.
They were residing at that time on the reservation along the lower
Colorado River, which had been created for them by act of Congress.
* As a result of the conditions arising after their unauthorized re-
turn to this region, the reservation was created for their protection
and welfare.

White the available information bearing upon the question of use
and occupancy of the lands now embraced in the reservation prior
to the time of the grant to the railroad company is meager and
consists principally of the statements in the reports: of the military
authorities, it appears sufficient to support the conclusion of the
department heretofore reached. There is nothing to show that,
prior to the time of the removal of the Indians from northwestern
Arizona to the reservation created for them on the lower Colorado,
there was such use and occupancy of the lands subsequently em-
braced in the reservation, separate and apart from the vast area
of the public domain, to impress upon them the status of Indian
lands. 'In any event, the fee was in the United States, and it
was within the power of Congress to transfer such lands without
restriction, to terminate any right which they might have to further
use and occupy the lands and to provide other lands for their. use
and occupancy. In my view, their removal to the reservation pro-
vided for their use by act of Congress under the circumstances
disclosed by the reports, extinguished any right which they might
have :acquired to use and occupy any of these lands, and they
became subject to disposition under the public land laws, unbur-
dened with any title based on aboriginal occupancy.

Viewed in its most favorable light, the information does not, in
my opinion, establish an Indian title growing out of use and occu-
pancy of the area which would defeat the grant to the railroad
company. The lands were unoccupied public lands of the United

[Vol.
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States at the date of the definite location of the road on March 12,
1872, and, in consequence, the grant of the alternate or odd-numbered
sections within that area attach as of that date. United States v.
Southern Paciflc Railroad Company (146 U. S. 570) Southern
Pcifle Railroad Coinpany v. United States: (183 U. S. 519). The
rights of the Indians in lands within the boundaries of the reserva-
tion date from the Executive order of January 4, 1883, when the
lands were set aside for their use and occupancy The map of
the definite location having been filed long prior to the creation
of the reservation, it therefore appears that the views expressed
in the letter of the First Assistant Secretary to the Commissioner
of the General Land Office, dated October 2, 1919, to the effect that
there was no such Indian claim as prevented the railroad grant
from attaching to these lands, was correct. Furthermore, in sub-
sequent legislation-act of February 20, 1925 (43 Stat. 954)-
Congress gave tacit recognition to the rights of the railroad com-
pany to lands within the reservation under its grant when it author-
ized the Secretary to divide and consolidate the respective'lholdings
of the Indians and private parties, in order that'the Indian lands
might be embraced in a large, compact body for their exclusive use
and benefit.

Approved:
JOHN H. EDWARDS,

Assistant Secretary.. :

CHALLENGE TO VALIDITY OF MINING CLAIMS IN NATIONAL S

PARKS

opiion, September 19, 1931

MINING CLAIM-NATIONAL PARKS-PUBLIc LANDS.

No distinction is to be made between valid mining locations in national
parks and those on the unreserved public domain with respect to the acts
required by the owners thereof to preserve their rights.

MINING CLAIM-ASSESSMENT WORK-NATIONAL PARKS.

The Government can not challenge the valid existence of mining claims
situated within national parks by reason of defaults in the performance
of annual assessment work.

MINING CLAIm-ABANDONMENT-DIScOVEBY-MIN EAL LANDs-NATIONAL PARKS.

There is doubt whether a departmental decision holding a mining claim in
a national park has been abandoned has the same conclusive legal effect on
the claimant's rights as an adjudication would have that it is void on the
ground that the land was nonmineral in character or that there was a
lack of discovery.
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MINING CLAIM-MINERAL LANDS-DIsCOVERY-EVIDENCE-NATIONAL PARKS-
WITHDRAWAL.

Feeble, showings of mineralization on a mining claim, some of them dis-
closed in underground workings, whether made before or after a reservation
for a, national park became effective, and occurring in thin films and
seaims, and showing on assay negligible values in gold, silver, and copper,
are insufficient in themselves to establish a discovery that will save the
claim from the operation of the withdrawal.

MINING CLAIM-MINERAL LANDS-EVIDENCE-EXPENDIWTUBES-NATIONAL PARKS.

The fact that a mining claim is located at, the bottom of a rugged and pre-
cipitous canyon, 50-miles frboi the nearest railroad point, and that the last
18 miles' is over' a poor and dangerous trail; that all supplies and mining
tools :must be conveyed from the canyon rim by pack animals, and that the
mining work can not be duplicated for less than :$25 per linear foot, must
be considered very material factors for a reasonably prudent person in
determining whether the minerals will justify the expenditure and time in
the hope'of developing a paying mine.

FINNEY, Solicitor:

You [Secretary of the Interior] have requested my opinion on the
questions'raised in a memorandum of August 3, 1931, from the Acting
Director of the National Park Service: first, may the Government
challenge the valid existence of mining claims situated in national
parks by reason of default in the performance of assessment work;
and second, may it challenge them on the ground of abandonment.

Though not explicitly limited in the memorandum, the correspond-
ence accompanying the memorandum indicates that the question
more particularly relates to mining claims validly initiated by loca-
tion and discovery prior to the date of the establishment of the park
and made for deposits other than those subject to operation of the
general leasing act; the immediate problem appearing to be the legal
status of metalliferous lodes in the Grand Canyon National Park,
upon which defaults in the doing of annual assessment work can
probably be proven.

The memorandum above mentioned quotes from a letter of July 2,
1931, from the Commissioner of thef General Land Office to the
Director of the National Park Service as follows:

The suggestion that the claims might be attacked in the event annual assess-
mient workais not kept up, is not believed to be of any merit, in view of the
decision of the Supreme Court in the Krushvn4 case (280 U.' S. 306). It is
plain from the court's opinion that departmental power to challenge the valid
existence of the claim in default for nonperformance of annual assessment work
and before its. resumption must be deduced from the court's interpretation of
the excepting clause in section 37 of the leasing act,, which has no application to
locations f or deposits other than those named in that act.; This department has
so construed the decision.
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and then proceeds to state-

It is our understanding that the' departmental decision referred to is that
dated July 7, 1930, to the Commissioner of the General Land Office, relative to
procedure that should be taken against mining locations within the area of the
Boulder Dam and reservoir project, withdrawn by Executive order in 1919,
under the act of June 17, 1902 (32 Stat. 388).

It has occurred to us that there may be a distinction between the status of
mining locations within this area and- those within a national park' created by
an act of Congress, as lands within a national park have been permanently and,
definitely appropriated by the United States and put toaa publicuseful purpose.
Furthermore, by the act of January 26, 1931, Public 514-71st Congress, Congress
specifically provided that "hereafter no permit, license, lease, or other authoriza-
tion for the prospecting,V developing-, or utilization of the mineral resources
within the * * * Grand Canyon National Park, Arizona, shall be granted
or made."

The instructions 'of July 7, 1930( (53 I. D. 228), above referred to
fully sustain the Commissioner's conclusions. The portions of the
opinion of the Supreme Court quoted in those instructions, which
are in line with previous views of the courts and this department, do
not admit of any doubt as to meaning and need no repetition. No
reason appears to the department why owners of valid' mining loca-
tions in a national park are amenable to any different rule as to the
doing of assessment work than they would be if their claims were

in a reclamation project or even on the public domain. 'In well

considered opinions of the Federal Courts it has been held that the

rights. of a locator of any mining claim within the boundaries of a

forest reserve are substantially those of one who locates such claim'

on the public domain, and gives the locator the right of exclusive

possession and enjoyment of all the surface'of his location'; that his

rights of enjoyment, including the surface of his claims' 'are not

qualified, nor can they be infringed upon by including the claims in

a forestreserve.. TeZler v. United SUatwes (C(. C(. A.)- (113 Fed. 273);

United States v. Riaiftelli (D. C.) (182 Fed. 675); 'UiZt'd' States v.

Deasy (D. C.) (24 Fed.'(2d) 108, 111).'

Moreover, the act (February 26, 1919, 40 Stat. 1175) establishing

the Grand Canyond National Park, section 4 thereof (U. '.-C.,

Title 16, Sec. 224), provides-'

That nothing herein 'contained shall affect any valid existing claim, location,
or entry under the land laws of the United States; whether for homestead,
mineral, right- of way, or any other purpose whatsoever, or shall, affect tlie'
rights of any such claimant, locator, or entryman to the full use and enjoyment
of his land. [Italics supplied.]

Similar declarations are observed in the acts establishing other

well-known national parks. It is, therefore, my opinion that no

distinction can be made between valid locations in National Parks

and on the public domain with respect to the acts required of the-
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owners thereof to preserve their rights. The act of January 26,
1931 (46 Stat. 1043), cited by the Park. Service, has no bearing.
Your.first question, then, in so far as it relates to the mineral deposits
subject to the act of February 25, 1920 (41 Stat. 437), or kindred
leasing acts, must'be answered in the negative.

With regard to the propriety of bringing' proceedings against
mining locations in the national parks on a charge of abandonment,
certain settled principles of law should be premised. They are:

(1) That abandonment is a question of intent and, necessarily, if
not evidenced by some unequivocal positive acts, is more difficult to

prove than mere omission to perform legal requirements of work
and improvemient, which leave tangible; evidence of their perform-

ance, and (2), That lapse of time, absence from the ground, or failure
to work the claim for any definitei period, unaccompanied by other
circumstances, are not evidence of abandonment. Lindley on Mines,
Sec, 644 and cases cited. The last-stated rule would have all the
more force as to locations within the parks, where, under the present
state of the 'law-unfortunately detrimental to the National Park
Service- the mining claimant's possessory rights are not placed in
jeopardy of statutory forfeiture .by his delinquencies in failing to
work his .claim, and from such delinquency indifference could not be
inferred as to what became, of his rights.

Furthermore, in the case of old and apparently abandoned claims,
considerable labor of search and difficulty will probably be encount-
ered in ascertaining who are holders at present of interests in the
claims, as in many cases perhaps rights have passed not only by
transfer but by the laws of descent; and in cases where the present
holders of title were ascertained, the further task would arise to find
their present addresses and make personal service on them, as. service
by publication on a charge other than to determine the mineral char-
acter of the land would be unauthorized. Instructions of July 7,
1930, supra.

But assuming that the difficulties of service and proof would be
overcome, the practical advantages of a declaration of nullity of a
claim by the department on grounds of abandonment may be doubted.
In an opinion rendered by Assistant Attorney General Cobb to the
Secretary July, 1911, presenting the same inquiry regarding old and
apparently abandoned claims in the Glacier National Park, he said-

In the case of old locations which are at present apparently abandoned in
fact, no work having been done and no evidence of claim, possession, or occupa-
tion now or for, some time past being found, the necessity for adverse proceed-
ings to declare such locations invalid is not entirely obvious. If claims are in
truth dead and abandoned, the departmental declaration to that effect hardly
adds weight to' actual fact. Such dead claims will in no way embarrass or
interfere !with officials in administering the park. This office does not, as at
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present advised, perceive the necessity for instituting proceedings against such
claims, at least not until or-unless someone undertakes to assert some claim
or rights under such locations.

The Assistant Attorney General's statement to the effect that if
a claim in fact is abandoned, a' departmental declaration to that
effect hardly. adds weight to the actual fact would seem to imply
that it would not have the conclusiveness in legal eAect that a de-
partmental decision would have adjudging a claim void because the
land wasmnonmineral or that a discovery thereon had not been made.
For a decision on' the grounds last mentioned "is efficient and suffi-
cient to extinguish absolutely, 'and forever, all force and effect said
location presumably ever had, and to destroy such location and all
evidence thereof for any purpose." Cameron v. Bass (19 Ariz. 246;
168 'Pac. 645, 648). & And obviously, if the decision of the depart-
ment holding a claimiabandoned had like legal effect, it would be an
advantage to' the Government to adjudge a claim abandoned and
thereby shut out any possibility of claim of validity thereafter.

Departmental and .court decisions rendered subsequently to thiVs
opinion are not necessarily in conflict therewith, as they involved.
only the question of departmental jurisdiction to adjudge claims void
on the ground of nonmineral character or lack of discovery. . See
Yard case (38 L. D. 59); Nichozs-Smdth case (46 L. D. 20); Lane v.
CaTeron (45 App. D. C. 404); Camneron v. United States (252 U. S.
450).

There is, also' another fact to consider; that is, that a question of
abandonment does not present the question of validity or invalidity
of a location ab int, but implies that it was valid, for rights can
not be abandoned that never existed. There is room, therefore, for
considerable doubt as to the conclusiveness of .a departmental finding
that a mining location was abandoned.

It is not believed, however, that this opinion should be concluded
with mere inhibitions or declarations of inutility in resorting to the
modes of attack proposed by the Park Service, if suggestions 'may be
made pointing out wherein the Hermit claims, report on which
seemingly inspired the inquiry, may be open to successful challenge.

The report of the mining engineer of the field service on these
claims, accompanying the memorandum, has been carefully con-
sidered. While it reveals no lack of careful observation of the
ground or lack of competency to judge correctly geological and'
mineralogical conditions, it does' strongly suggest an imperfect con-
ception of what constitutes a valid discovery within the rule adopted
by the department and approved and applied by it and also by the
Supreme Court in adjudging invalid claims in the Grand' Canyon
National Park.'
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-The Supreme Court quoted as follows from the departmental
decisions in the Cameron case holding the claims void (p. 457):

It is not pretended that the applicant has as yet actually disclosed any body
of workable ore of commercial value; nor does the evidence reveal such indi-
cations and conditions as would warrant the belief or lead to the conclusion
that valuable deposits are to be found, save, apparently, in the case of the
Magician lode claim. With that possible exception, the probabilities of such
deposits occurring are no stronger or more evident at the present time than
upon the: day the; claims were located. The evidence wholly fails to show
that there are veins or lodes carrying valuable and workable deposits of gold,
silver, or copper, or any other minerals within the limits of the locations;
Sufficient time has elapsed since these claims were located for a fair demonstra-
tion of their mineral possibilities.

The Court further said (p. 459) that the reading- of these decisions,
and not merely the excerpts to which defendant invited attention-
makes it plain that the Secretary proceeded upon the theory that to support
a mining location the discovery should be such as would justify a person of
ordinary prudence in the further expenditure of his time and means in an
effort to develop a paying mine. That is not a novel or mistaken test, but
is one which .the land department long has applied and the court has
approved.

The department said in Jefferson-Montana Copper Mines Coin-
panty (41 L. D. 320, 323, 324) that many factors would enter into
what would be considered a mineral-bearing vein such as would
justify efforts to develop a paying mine; viz::
The size of the vein, as far as disclosed, the quality and, quantity of mineral
it carries, its proximity to working mines and location in an established min-
ing district, the geological conditions, the fact that similar veins in the par-
ticular locality have been explored with'success, and other-like facts.

The mining engineer expressed the conclusion that a discovery, had
been made on each claim, but the facts stated in its support do not
satisfy the department that his conclusion~ is justified. It seemingly
proceeds on, the theory- that any feeble showings of mineralization,
some of them disclosed in underground workings, whether made
before or after the monument reserve took effect, on January 11,
1908, and occurring in thin films and seams, and showing on assay
negligible values in gold, silver and copper; would constitute a dis-
covery that would save the claim from the. operation of the monu-
ment reserve, without consideration of other factors above
enumerated.

On the Hermit claim he found visible copper carbonates and sili-
cates in the drift and crosscut; this showed .42 per cent copper and a
trace, of gold and silver, and he said-

While this is; not commercial ore and especially where situated, it does
indicate that the ledge matter is a huge fissure or wide zone of shattering
and that mineral-bearing solutions have had much territory in which to circu-
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late. It. would hardly be expected that much concentration would occur in a
zone of this character until at least permanent water level had been reached
in the mine workings. Oftentimes. a zone of faulting or shearing, such as this,
is so wide and porous that conditions under which the mineral-bearing solu-
tions deposit their burden are much less favorable than in narrow fissures
with impervious wall rocks.

Another sample southwest of the portal of the tunnel assayed
traces of both gold and silver.

On Hermit No. 1 he said-

The location work itself is entirely in wash gravel, but the east side line
of the claim comes within a few feet of the portal of the tunnel on the Hermit,
and -the same mineralized zone outcrops below the portal of the tunnel and
near the side line of this claim. It is therefore considered valid as a discovery.

In this case it seems discovery is pronounced upon disclosures
outside of the claim, which, under settled rules, does- not constitute
a discovery.

On Hermit No. 2 the engineer reports the finding only of copper
carbonates and specks of copper suiphide in old, caved-in trenches
and cuts, and on 'Hermit Nos. 3 and 4 the same feeble indications of
mineralization found on Hermit Nos. 2 and 3. From these he con-
cludes there is a discovery on each.

In another part. of the report it is mentioned that the claims are
at the bottom of a rugged and precipitous canyon, 50. miles from
the nearest railroad point and that the last 18 miles of this distance
is over a poor and dangerous canyon trail, and all supplies, mining
tools, et cetera, murst be taken from the canyon rimn by pack animals;
that the mining work could not be duplicated for less than $25.00
a linear foot. These conditions are, manifestly, very material fac-
tors for a reasonably prudent person to cohsider in. determining
whether the minerals will justify the expenditure and time in the'
hope. of developing a paying mine. In addition this report. does' not
disclose, nor has it. been .brought to the attention of the department,
that any..showings of mineral- as here disclosed have by further
development ever resulted in the production of commercial 'ore on
lands similarly situated in the same locality. On the contrary, it is
well .knowr to.this department that a large number of locations in the
canyon have been adjudged void because 'not' ade on land found
to. be mineral in character. The premises considered, I recommend
that the report on' the Hermit:claims be referred to the chief of field
division for further reconsideration and report in the light of this
opinion, and for more definite information as to what there is known
as to geological conditions, adjacent discoveries, and development
and other indicia, that would induce a reasonably prudent person
to expend his time and money in the hope of opening a paying mine

18607-32-voL. 53-32

497



498 DECISIONS OF THE DEPARTMENT IOF THE INTERIOR

upon the disclosure of admittedly feeble mineralization stated* in
the. report, and, secondly, if such disclosures are deemed sufficient
on further. consideration, whether they were known to exist either
on the surface or in excavations at the date the monument reserve
attached.

Approved:
JOHN H. EDWARDS,

AsSistant Seretairy.

FLOURNOY, JR. v. LOUGHRAN, ASSIGNEE

Decided September 20, 1931

Ho M E STEAD E7NTRE-FOREST LIEU SLrEzcTIoN-OCCUPATION-POSSEssIoN-
RELINQUISHMENT-LAND DEPAT=ENT-PUBLIc LAND.

Where the Land Department has, in a controversy between a forest lieu se-
lector and a homestead applicant, determined that the former had no
equities by virtue of his claim and possession of the land, and adjudged
the selection invalid and rejected it and allowed the homestead entry, the
land, upon subsequent relinquishment of the homestead entry, becomes
vacant, unappropriated public land, open to the first qualified applicant,
not burdened with any asserted legal or equitable rights of the selector.

PUBLIc LAND-PoSsEssioi4-PEAcEFuL ADVERSE ENTRY.

A competent locator has the right to initiate a lawful claim to unappropriated
public land by a peaceful adverse entry upon it while it is in the possession
of one who has no superior right to acquire the title or hold possession.

EDWARDS, Assistant Secretary:
This is an appeal by James P. Flournoy, jr., from a decision of

the Commissioner of the General Land Office, dated July 25, 1931,
wherein he denied Flournoy's application to reopen forest lieu se-
lection, Baton Rouge 011l270, made by James P. Flournoy, sr., filed
for lots 3, 7, 8, NWI/4 SWI/4 Sec. 34, T. 18 N., R. 15 W., La. M.,
and rejected his protest against Soldiers' Additional application,
G. L. 0. 03256, for the aforesaid lot 8 and NWl/4 SW1/4 filed April
i5, 1931, by Patrick H. Loughran. Loughran has filed a motion to
dismiss the appeal on the grounds that.: (1) no specifications of error
were filed with the appeal as required by Rule 80 of Practice
(51 L. D. 547, 560), and (2) that the appeal is frivolous.

No paper; denominated ",Specifications of Error " is filed with the
appeal, nor are the grounds of appeal stated in clear and concise
language in the form of specifications of error, and separately stated
and numbered, as required by Rule 50. It seems however from the
whole statement and argument the errors alleged can be fairly deter-
mined, and the department has in instances refused to dismiss ap-

[ Vol,



53] DECISIONS OF THE DEPARTMENT OF. THE INTERIOR

peals where this can be done. See Campbell v. Votaiwl (9 L. D. 11),
and recourse may be had to the briefs where the specifications are
obscure (Iowa B. R?. Land Co. (9 L. D. 370). Furthermore,. it hardly
seems that the arguments are so clearly and palpably bad and indi-
cative, of bad faith on inspection as to require the dismissal of; the
appeal as frivolous. While a strict adherence to Rule 80 would' re-
quire dismissal of the appeal, under the view which the department
takes of its merits, the, disposition of it need not rest on mere non-
observance of rules of procedure.

Litigation of conflicting Claims to the land in question has been
protracted and has been made the subject of a number of administra-
tive rulings and decisions. The material facts have been stated in
those rulings and decisions and in the decision that is now assailed.
Only those will be repeated which are deemed necessary to an under-
standing of the conclusions herein reached.

The tracts described are part of an area of public land bordering
Cross Lake which on previously filed plats. of survey was erroneously
marked as within the meander lines of the lake,-and left unsurveyed.
Supplemental plat of survey of the area was approved August 17,
1925, and filed in the local office June 16, 1926. In the order of
restoration to filing and entry, a ninety day period of preference
right to soldiers under the act of January 21, 1922 (42 Stat. 358), was
fixed from June 16, to September 14, 1926, and the period for
simultaneous filing by soldiers and other preference right claimants,
from May 17, to June 15, 1926. James P. Flournoy, sr., attorney in
fact for Charles Hill, filed prematurely on. May 3, 1926, and. later
refiled June 2, 1926, forest lieu selection 011270, for the four tracts
above described. The filing was made, according to the evidence
accepted by the department, by Flournoy, sr., as trustee for the bene-
fit of his son, James P. Flournoy, jr. The latter filed homestead ap-
'plication 02006 for lot 6, February 16, 1929, alleging use and improve-
ment thereof since 1924.

June 11, 1926, William P. Owen filed homestead application
011346 for lots 6, 7, 8, and NWI/4 SWI/4, Sec. 34,. claiming a soldier's
preference right under the act of January 21, 1922. May 19, 1927,
Mollie Jackson filed homestead application for the same land claimed
by Owen, alleging settlement rights and improvement initiated' in
1898 and since maintained. The decision of April 30, 1930, 0ad-
judicating various conflicting claims to the area so restored to entry,
upon the record including evidence taken at a hearing, between the
conflicting claimants, among other things held that Flournoy's forest
lieu selection embraced incontiguous tracts, lot 6 lying between lots
3 and 7 as one body of land, and lot 8 and NW7i 4 SW`1/4 as another;
that'Jackson had a superior right to lot 6 by virtue of her prior
settlement; that Flournoy had no preference :right by, virtue of any
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settlement that was cognizable under the homestead- law, but that
because of Flournoy's. actual occupation and improvement of lots 3
and 7, they were not* subject to the. preferred right and entry of
Owen, but that, the evidence was insufficient to establish an equitable
claim by. Flournoy under the act of 1922, .supra, to lot 8 and NW'/4
SW/4. Accordingly, Flournoy's forest lieu selection was rejected
as to the two last named tracts, his homestead application rejected
as: to lot 6, and. his selection was allowed to remain intact as to
lots 3 and 7. Owen's application was allowed as. to lot 8 and NW'/4
SW',/4 and rejected as to the remaining lands applied for. Repeated
efforts by Flournoy to have his claim further considered were. denied
by the department on motion for rehearing July 16, 1930, and peti-
tions to reopen case of September 19, 1930, and February 2, 1931,
in the last petition it being stated that " The department is: convinced
that. the merits of the controversy were correctly determined."

Action was taken, on the several applications in accordance with
the. departm ent,7s decision', and, in due course Jackson obtained patent
for lot 6, Flournoy obtained patent to lots 3 and 7,s Owen's: entry was
allowed September 30, 1930; as to lot 8 and NW'/ 4 SWV'/4, but it was
relinquished and canceled April 15, 1931, and on the same date
Loughran filed' his soldier's additional application heretofore men-
tioned, whjich he now; states was made as trustee for Owen.

Examination, of the showings, urging reopening of the selection
and the sustaining of the protest, discloses that they are based on
contentions not distinctly formulated but which appear to be as
follows:

(1) That protestant, while the lands were unsurveyed and before
they would have become subject to any soldiers' preference right
under the act of January 21, 1922, initiated an inceptive right by
settlement with 'a view to homestead entry, which by continued phys-
ical possession and occupation has been maintained, and: constitutes
a superior right to acquire the title to the land under the act above
Mentioned. i

(2) That by such continued physical possession and occupation,
evidence by enclosure and signs to keep out, even though invalid
against existing'entry, protestant's rights attach e'o instante upon the
relinquishment of Owen's entry.'

(3)' That such actual physical possession, under the doctrine of
Atherton v. Fowler' (96. U. S. 513), rendered the land not subject to
homestead entry by Owen, and now precludes the allowance of
Loughran'si'application..

Recourse to the record in the former proceedings clearly reveals
that protestant made andi insisted on contentions substantially as
those above numberedI 1 and 3 which did not prevail, with the de-
partment, and that he is now seeking to revive those same issues as
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to the same subject matter and as it now appears tbetween the same
parties. The questions so formulated are res judiecta, and will not
be further considered. As to the contention that his rights would
attach by virtue of physical possession and occupation of the land
maintained during the life of the entry of Owen, on the relinquish-
:ment of that entry, it has no merit. It- is not pretended that he has
established a, settlement on the land with a view to acquiring title
under the homestead law, subsequent to the award to Owen, and his
asserted rights based on a settlement claim theretofore have been
finally determined of no validity. The doctrine'in Moss v. Dowvman
(176 U. S. 413, 421). that-

Whenever a homestead has been made, followed by no settlement or occu-
pation on the part of the one making the entry, and that homestead by lapse of
time or relinquishment, or otherwise, been ended, any one in actual possession
as a settler and occupier of land has a prior right to perfect the title thereto.

has no application.
His forest lieu selection was. finally rejected, and upon that rejec-

tion his right thereunder ended, and he can make no claim thereafter
in good faith to possession of the land based upon.asuch selection.
Maintenance of the enclosure and possession after its final rejection
was not in good faith, but wrongful.

The doctrine in Atherton v. Fo'oller can not be strained to protect
the possession of protestant from a lawful application. -

The facts shown involve no question of forcible intrusion upon
land in the possession of one who has no right to either possession
or title in order to acquire an inceptive right to'entry, nor, if Lough-
: ran's application is allowed, is -a resort to forcible or fraudulent
: entry necessary to obtain possession; he -would have appropriate
remedy based on the granting thereof in the courts. Knapp v.
Aleoander-Edgar L'umnber Company (237 U. S. 162). For other
cases see Public Lands, 50 C. J., section 90 and notes.

Every competent locator has the right to initiate a lawful claim
to unappropriated public land by a peaceful adverse entry upon-it
while it is inl~the possession of those who have no superior right to
acquire the title or to hold possession. Any other rule would make
the wrongful occupation of public land by a trespasser superior -in
right to a lawful entry under the acts- of Congress. by, a competent
locator. Thailman v. Thomas (I111 Fed. 277), United States v. Hu'rli-
si'an (51 L. D. 258), and cases there cited.

Upon the-filing of Owen's relinquishment the land became vacant,
unappropriated public land subject to appropriation by any com-
petent locator or entryman under applicable law, and not burdened:
with any asserted legal or equitable rights' of the pirotestant. The
decision. of the' Commissioner is accordinxlgly.

Afirmed.
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TAXATION OF MINERAL PRODUCTION FROM RESTRICTED LANDS
OF MEMBERS OF FIVE CIVILIZED TRIBES

Opinion, Septemb^ber 22, 1931

INDIAN LANDs-ALLOTMENT-MINsERAL LANDS-OiL AND GAS LANDS-EXEMPTION
FRoM TAXATroN-FIVE CrvrLIzED TRams.

All of the lands alloted to the members of the Five Civilized Tribes, made
nontaxable by the provisions of the agreements under which the allot-
ments were made, continue to be exempt in the hands of the Indian allot-
tees from all forms of State taxation during the period specified in such
agreements, irrespective of subsequent legislation by Congress purport-
ing to subject them to taxation, including section 3 of the act of May 10,
1928.

INDIAx LNDs-Aor Tr'--RgsTwcThcroINs AGAINST ALIFiNATION-XEJmPTION
FROM' TAxATIoN-VEsTED RIGHTS.

Restrictions against alienation of Indian allotments by reason of which
the lands were exempted from taxation did not constitute a vested prop-
erty right but were in the nature of personal disabilities to be con-
tinued or discontinued at the will of Congress.

INDIAN LANDs-ALLOTMENT-TAXATION'.

Where no vested right of immunity from taxation of lands alloted to
Indians has attached, legislation authorizing the taxation of such lands
does not invade the rights of the Indians and is a proper exercise of the
plenary power of Congress with respect to. them.

INDIAN LANDs-ALLOTMENT-MINERAL ,LANDS-OIL AND GAS LANDS-TAXA-
TION-FIVE CIVILIZED TRIrBEs.

Section 3 of the act of May 10, 1928, is not in conflict with section 4 of that
act, as amended by the act of May 24, 1928, but those two sections, when.
construed together, contemplate that all minerals produced from lands
of the Five Civilized Tribes, whether restricted or unrestricted, shall
be subject to both State and Federal taxation, the immunity from tax-
ation extended by section 4 operating to withdraw not exceeding 160
acres in the aggregate of restricted land selected by the Indian owner as
provided in that section from other forms of taxation.

FINNEY, Solicitor:

You [Secretary of the Interior] have requested my opinion as to the
right of the State of Oklahoma under section 3 of the act of May 10,
1928 (45 Stat. 495), to tax the royalty interests of members of the
Five Civilized Tribes in the oil and gas produced from their re-
stricted lands. Said section 3 reads-

That all minerals, including oil and gas, produced on or after April 26, 1931,
from restricted allotted: lands of members of the Five Civilized Tribes of
Oklahoma, or from inherited restricted lands of full-blood Indian heirs or
devisees of such lands, shall be subject to all State and Federal taxes of every
kind and character the same as those produced from lands owned by other
citizens of the State of Oklahoma; and the Secretary of the Interior is hereby
authorized and directed to cause to be paid, from the individual Indian funds
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held under his supervision and control and belonging to the Indian owners of
the lands, the tax or taxes so assessed against the royalty interest of the
respective Indian owners in such oil, gas, and other mineral production.

The above provision of law is free from-ambiguity. In so far as
it was within the power of Congress to so provide, the plain effect
is to subject to both Federal and State taxation on and after April
26, 1931, all minerals produced from the restricted lands of members
of the Five Civilized Tribes, including the royalty interests of the
Indian owners. Bearing in mind, however, that it is beyond the
power even of Congress to invade or impair vested rights, it becomes
important, in determining whether the statute is effective to ac-
complish its plainly expressed purpose, to consider the rights of
these Indians with regard. to the taxability of their lands under prior
legislation and treaties negotiated with them.

The Five Civilized Tribes embrace the Choctaws, the Chickasaws,
the Cherokees, the Creeks, and the Seminoles. Each of these tribes
originally owned in common extensive areas of land in what is now
the State of Oklahoma, which lands were allotted in severalty to
the enrolled members of the tribes through agreements negotiated
by a commission created for that purpose. . (See sections 15 and 16,
act of March 3, 1893, 27 Stat. 612, 645.) Separate agreements were
negotiated with each tribe but all were substantially the same in
general outline and purpose, and provided in the main for relin-
quishment by the members of all claims to tribal property, in con-
sideration of which they were to receive allotments of land in sev-
eralty subject to certain specified conditions.

Part of the lands so allotted to each member was to be designated
as a homestead and the remainder surplus. Exemption from taxa-
tion in varying degrees was granted as to certain lands in each agree-
ment. The original Choctaw and Chickasaw agreement (section 29
of the act of June 28, 1898, 30 Stat. 495, 507, as modified by the act
of July 1, 1902, 32 Stat. 641), provided that " all the lands alloted
shall be nontaxable while the title remains in the original allottee
but not to exceed 21 years from date of patent." Section 13 of the
Cherokee agreement set forth in the act of July 1, 1902 (32 Stat.
716), declared that " during the time said homesaid is held by the
allottee the same shall be nontaxable and shall not be liable for any
debt contracted by the owner thereof while so held by him." Section
7 of the original Creek agreement (act of March 3, 1901, 31 Stat.
861, 863), and section 16 of the supplemental agreement (act of
'June 30, 1902, 32 Stat. 500), provided that the lands allotted as
homestead " should remain nontaxable " for 21 years from the date
of the deed therefor. The original Seminole agreement ratified by
the act of July 1, 1898 (30 Stat. 567, 568), provided that each allottee
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should designate one tract of 40 acres " which shall by the terms of
the deed be made inalienable and nontaxable as a homestead in
perpetuity."

The grant of nontaxable land to the Choctaws and Chickasaws
thus extended to both the homestead and surplus allotments, but the
nontaxable grant in the case of the Creeks, the Cherokees and the
Seminoles was confined to the homestead allotment, no provision
being contained in the agreements with these'three tribes for the
exemption of the surplus allotments from taxation. In addition to
'the provision for tax exemption, however, each agreement imposed
restrictions against the alienation of the allotted lands, both home-
stead-and surplus, the effect of which was to withdraw the lands
from State taxation during the period of restrictions. See Car-
penter v. Shawv (280 U. S. 363, 366), United States v. Rickert (188
U. S. 432'), United States v.' Shock (187 Fed. 870).'

The periods of restriction fixed in the allotment' agreements wer e
not identical, but were subsequently made uniform by the acts of
April 26, 1906 (34 Stat. 137) and May 27, 1908 (35 Stat. 312). 'The
periods' of restriction as fixed by' these: acts would have expired in
the absence of further legislation by Congress on April 26, 1931. By
reason of these restrictions against alienation, all of these lands, in-
eluding the surplus allotments of the Cherokees, the Creeks and
the Seminoles, were exempt from taxation for a' period co-extensive
with the period of restrictions against alienation in addition to the
specific provisions contained in the allotment agreements for the
nontaxability of specified lands for stated periods.

For the purpose of this opinion, therefore, the lands' of these
Indians must be divided into two classes. ' First, those lands to
which an exemption from taxation has attached ' by the express
provisions of the allotment agreements, and second, those 'lands
to which the 'exemption from taxation attached, not by virtue of
-a grant' of nontaxable land made by the original allotment agree-
ment, but as an incident of the restrictions against alienation.

As to the lands embraced in the first class, the Supreme Court
of the'United States in Choate v. Trapp (224 U. 5. 665), has held,
with respect to the grant of nontaxable land made by the Chodtaw
and Chickasaw agreement hereinbefore'referred to,. that such grant
conferred upon the allottees property rights within the protection
of the fifth amendment to the Federal Constitution and hence not
subject to repeal or impairmient by later congressional legislation.
To the 'same effect is Gleason' v. Wood (224 U. 5. 679),. involving
Chocta&, lands; English v. Richardson (224 U. 5. 680), involving
Creek lands ;and Carpenter v. Shaw, supra.
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In the Carpenter v. Shaw case, decided January 6, 1930, the State
of Oklahoma had undertaken under section 9814, Compiled Okla-
homa Statutes of 1921, to impose a tax of three per cent upon the
gross value of the royalty interests of certain Choctaw Indians of
less than half blood in oil and gas produced from lands granted
to them as nontaxable under the original allotment agreement.
The restrictions against alienation had been removed by the act
of May 27, 1908, s'upra, with the declaration that such lands should
thereupon become subject to taxation. In addition to this, section
3 of the act under consideration had expressly provided for the
taxation by the State of such royalty interests. Notwithstanding
all this, the Supreme Court held that the tax sought to be imposed
was not a tax on oil and gas severed from the realty, but was a
tax upon the right reserved in the Indians as lessors and owners
of the fee and was forbidden by the tax exemption provision con-
tained in the allotment agreement. In so holding the Court said
(p. 367)-

Whatever was the meaning of the present exemption clause at the time of its
adoption must be taken to be its effect now, since it may not be narrowed by
any subsequently declared intention of Congress. Choate v. Trapp, supra.
Having in mind the obvious purpose of the Atoka Agreement to protect the
Indians from the burden of taxation with respect to their allotments and this
applicable principle of construction, we think the provision that " the lands
allotted shall be non-taxable while the title remains in the allottees " can not
be taken'to be restricted only to those taxes commonly known as land or real
estate taxes, but must be deemed at least to embrace a tax assessed against
the allottees with respect to a legal interest in their allotment less than the
whole, acquired or retained by them by virtue of their ownership.

Where a federal right is concerned we are not bound by the characterization
given to a state tax by state courts or legislatures, or relieved by it from the
duty of considering the real nature of the tax and its effect upon the federal
right asserted. Choctaw Gulf R. Co. v. Harrison, supra; Galveston, H. & S. A.
B. Co. v. Texas, 210 U. S. 217, 227. We think it plain that the tax imposed on
the royalty interest of the present petitioners is not a tax on oil and gas severed
from the realty, but is, by its very terms, a tax upon the right reserved in them
as lessors and owners of the fee. . The tax is imposed on the "royalty in-
terest . . . except such interests of the State of Oklahoma or such. royalty
interests as are exempted from taxation under the laws of the United States"
and is made," a lien on such interest." It is in lieu of an other taxes "upon
any property rights, attached to or inherent in the right " to the specified
minerals and "upon the mining rights and privileges for the minerals afore-
said belonging to or appertaining to the land."

It sufficiently appears, were that controlling, that numerous decisions of the
Oklahoma courts since the Atoka agreement have treated the royalty interest of
the lessor as a right attached and incident to his ownership or reversionary
interest in the land. Barnes v. Keys, 36 Okla. 6; Strawn v. Brady, 84 Okla.
66; Harris v. Brady, 136 Okla. 274; compare Rich v. Doneeghey, 71 Okla.? 204,
and see Parker v. Rilei, 250 U. S. 66. But even if this did not appear to be
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the case, an interest commonly so regarded and practically so associated with
the use and enjoyment of the allotted lands could not, under the rule of liberal
construction rightly invoked by the petitioners, be deemed excluded from the
benefits of the exemption granted by section 29.

Upon the principle stated and applied in the foregoing decisions,
I am celearly of the opinion that all of the lands allotted to the mem-
bers of the-Five Civilized Tribes, made nontaxable by the provisions
of the agreements under which the allotments were made, continue to
be, exempt in the hands of the Indian allottees from all forms of
State taxation during the period provided for in such agreements
irrespective of subsequent legislation by Congress purporting to sub-
ject them to taxation, including section 3 of Dthe act of May :10, 1928.

As to the lands embraced in the second class, that is, those exempt
from taxation as an Iincident of the restrictions against alienation,
it is to be observed that at the time of the passage of the act of May
10, 1928, the, restrictions and likewise the exemption from taxation
would have terminated on April 26, 1931. Thereafter the lands
would have been freely alienable, and likewise subject to taxation in
the absence of some provision to the contrary by, Congress. The
restrictions against alienation by reason of which this class, of .lands

was protected from taxation, did not constitute a vested property
right but were in the nature of personal disabilities to be continued
or dropped at the will of Congress. As stated by the Supreme Court
in Choate v. Trap'p, supra, "the right to remove the restriction was
in pursuance of the power under which Congress could legislate as
to the status of the ward and lengthen or: shorten the period of
disability."

By section one of the act under consideration Congress did extend
the restrictions against alienation for an additional period of 25
years, but in so doing that body saw fit to depart from its usual
policy of relieving the lands from taxation by declaring in section
three that all mineral production from the lands, including the
ioyalty interests of the Indian owners, should'be subject to State
and Federal taxation. In so far as the lands to which no vested
right of immunity from taxation has attached are concerned, the
legislation providing for the, tax invaded no right of the Indians
and was unquestionably a proper' exercise of-the plenary power pos-
sessed by Congress over the subject matter.. See in this'connection
opinion of the Attorney General rendered November 4, 1921. (33
Ops. Atty. Gen. 60), upholding the validity of section; 5 of the, act
of March 3, 1921 (41 Stat. 1249, 1251), authorizing the State of'
Oklahoma to tax the oil and gas production from Osage Indian
lan's, includin'g the royalty interest of the Osage Tribe. In my
opinion, therefore, the royalty interests of the Indians in the oil
and gas produced from this class of lands became subject to taxation
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by the State of Oklahoma under the provisions of section 3 of the
act of May 10, 1928, on and after April 26, 1931.

A' further question arising out of an apparent conflict between
sections 3 and 4 of the act of Maiy 10, 1928, remains to be consid-
ered. The latter section as amended by the act of May 24, 1928 (45
Stat. 733):, reads-

That on 'and affer- April 26, 1931, the allotted, inherited, and devised
restricted lands of each Indian of the Five Civilized 'Tribest in excess of one
hundred and sixty acres shall be subject to taxation by the State of Oklahoma
under and in accordance with the laws of that State, and. in. all respects as
unrestricted and other lands; Provided, That the Indian owner of restricted
land, if an adult and, not legally incompetent, shall select from his restricted
land a tract or tracts, not exceeding in the aggregate one hundred and sixty
acres, to remain exempt from taxation, and shall file with the Superintendent
of the Five. Civilized Tribes a certificate designating and describing the tract
or tracts so selected:: Provided further, That in cases, where such Indian
fails, within two years from date hereof, to file such certificate, and in cases
where the Indian owner is a minor or otherwise legally incompetent, the selec-
tion shall be made and certificate prepared by' the Superintendent for the
Five Civilized 'Tribes; and such certificate;, 'whether by the Indian or by the
Superintendent for the Five Civilized Tribes, shall be subject to' approval by
the Secretary of the Interior; and, when approved by the Secretary of' the
Interior, shall be recorded in the -office of the Superintendent for the, Five
Civilized Tribes, and in the county records of the county in which the land
is situated; and said lands, designated and described in the' approved cer-
tificates so recorded, shall remain exempt from taxation while the title remains
in the Indian designated in such, approved and recorded certificate, or in any
full-blood Indian heir or devisee of the land: Provided, That the tax exemp-
tion shall not extend beyond the period of restrictions provided for in this
Act: And provided further, That the tax-exempt land of any such Indian allot-
tee, heir, or devisee shall not at any time exceed one hundred and sixty acres.

In section 3 Congress provided without qualification that all min-
erals produced from the restricted lands of these Indians should be
subject to 'both State and Federal taxation. Section 4 declares that
on and after April 26, 1931, all of such restricted lands, exclusive
of 160 'acres to be selected and designated by each Indian as therein
provided shall be subject to taxation by. the State of Oklahoma
in accordance with the laws of that State and in all respects as
unrestricted 'and other: lands. As to the 160 acres so selected and
designated, it was declared also without qualification that the same
was to remain exempt from' taxation " while the title remains in the
Indian designated'in such approved and'recorded certificate or in any
full-blood heir, or devisee of' the land." I Under this latter provision
standing alone, it is clear that the designated 160-acre tract. would be
protected from the mineral production tax as well as other forms of
taxation. To so hold, however is to reduce to mere surplusage the
provisions of section 3 relating to the mineral 'production tax, inas-
much 'as 'the' only lands 'remainingy :upon which that section could



DECISIONS OF THE DEPARTMENT OF THE INTERIOR

operate would be those in excess of the designated 160 acres, the
taxation of which for all-purposes, including the mineral production
tax~, was expressly provided for in section 4. No further provision
for the taxation of the excess lands was necessary and hence it is
obvious that section 3 was designated to accomplish some further
purpose. That purpose, I think, was to subject to taxation on and
after April 26, 1931, the mineral production from all of the restricted
lands of these Indians, including the 160 acres designated under the
provisions of section 4 above. In enacting said section 4, particu-
larly the clause exempting designated lands from taxation, Congress
doubtless had in mind the granting of an exemption from what is
commonly known as land or real estate taxes as distinguished from a
mineral tax such as provided for in section 3. Under this view,
which harmonizes the two sections. and gives effect to both and is
thus in accord with well established rules of statutory construction
(see 25 R. C. L., section 247, page 1006, and cases there cited), the

lands designated as tax exempt under the provisions of section 4
above would be exempt from all forms of State taxation exclusive of
the mineral production tax, to which production tax they would be
subject save where protected therefrom by the doctrine announced in
Choate v. Trap; and Carpenter v. Shaw, supra.

Approved:
Jos. M. DIxON,

First Assistant Secretary.

-GEORGE W. HARRIS (ON REHEARING)

Deoded October 7, 1931

POTASE LANDS-OIL, AND GAS LANDS-PROSPNCTING PERMIT-LIASm--EASEF
MENTS-STATUTVS.

The purpose tof the provision in section 29 of the leasing act requiring the
* insertion in permits and leases of a reservation of such easements as

may be necessary or appropriate to the working of the permitted or
leased lands for the deposits described in that act is to enable the
Government to permit exploration, development, and mining of other
kinds of minerals than that claimed by the first permittee or lessee.

POTASH LANDs-OiL AND GAS LANDS-PROSPECTING PEaMrr-Luas1s.
Section 4 of the act of February 7, 1927, gives authority to the Secretary

of the Interior to issue a potash permit or lease to run concurrently with
an oil or gas lease issued under the act of February 25, 1920, for the
same lands.

EDWARDS, Assistant Secretary:.

In the above-entitled case the. department by decision of Septem-
ber 11, 1931, in afflirmance of. a decision by the Commissioner of
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the General Land Office, held for rejection a potash prospecting
permit application, Las Gruces 043613, to the extent of conflict with
an oil and gas lease under the leasing act of February 25, 1920 (41
Stat. 437). On more mature consideration of the matter, the depart-
ment is convinced that 'said case should be reconsidered and;* same
has been, therefore, reviewed upon the department's own motion.

In the decision of September 11, 1931, it was held that an appli-
cation for a potash permitmust be rejected as to land embraced in
an oil and gas lease unless the lessee should consent to the granting
of ,a permit,- but it is quite apparent that the lessee would be in a
position and would be tempted to demand an unreasonable price
for his consent, preventing development of other mineral resources.

Section 29 of the leasing act and paragraph 3 of the oil and gas
regulations (47 L. D. 437,- 438) were quoted and the department's,
opinion of August 17, 1925 (51 L. D. 180), and the case of I. A.
Smoot (52 L. ID. 44), were cited in the decision under review. In

the opinion of 1925 it was stated-
It is not specifically provided in said act (the leasing act of February 25,

1920), that permits to prospect for different minerals enumerated therein may
be granted to run concurrently, but inasmuch as the purpose of the act is to
promote the mining of such minerals on public lands, the Department has deter-
mined that it has authority to grant concurrently permits to prospect for
coal and oil and gas upon the same area; likewise, sodium and oil and gas
prospecting permits.

*; *: : * *e - * * : - * :

Upon mature consideration the Department is 'of- the opinion that if an appli-
cant for a potassium prospecting permit shall waive any and all rights to a
patent conferred by the act of October 2, 1917, with respect to the area applied
for, he may be granted a permit covering land; which is already embraced in
an oil and gas prospecting permit. * * * If he has waived his right to a
patent, there seems to be no reason why the Government may not have pros-
pecting permittees or lessees under the two acts upon the same land at the
same time.

It is clear that Congress adopted the views of the department in
said opinion in the passage of the act of February 7, 1927 (44 Stat.
1057), in section 5 of which the general provisions of sections 1 and
26 to 38, inclusive, of the act of February 25, 1920, are made appli-
cable to permits and leases under said act of 1927, " the first and
thirty-seventh sections thereof being amended to include deposits of
potassium."

Section 4 of the act of February 7, 1927, which was quoted in part
in the decision under review, provides that prospecting permits or
leases may. be issued under the provisions of said act for deposits
of potassium in public lands, also containing deposits of coal or
other minerals, " on conditions that such other- deposits be reserved
to the United States for disposal under appropriate laws." 
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Said section 4 is readily subject to the construction that deposits
other than potash, reserved to the United States may be disposed
of under appropriate laws while the lands containing the potash and
the other; deposits are embraced. in a potash lease or permit.

Section 29 of the leasing act is capable of a far broader construe-
tion than was given thereto in the decision under review. There is
reserved to the Secretary of the Interior in any permit or lease the
right to permit such easements, as may .bei necessary or appropriate
to the. working of the leased or permitted lands for .the deposits de-
scribed in the act, and the Secretary may also reserve to the United
States the right to lease, sell, or otherwise dispose of the surface of
land-embraced in a lease, in so far as the surface is not necessary for
the lessee's mining operations.

'A permittee or lessee is not in need of any easement in connection
with land for which he has been given the only permit or lease. The
provisions of the section apply to those who wish to explore for, de-
velop, and mine other minerals described in ;the act than the mineral
claimed by the first permittee or lessee.

The provisions of said :section 29 are made a part of every oil
and gas lease in section 3(a) and (b) of the standard form. Every
permittee or lessee under the leasing act is charged with knowledge,
from the provisions of the act and from the regulations thereunder,
that the Secretary of the Interior has the legal right and has made
proper reservation to grant permits or leases for the development
and mining of other minerals.

From a careful consideration of the general leasing act and of the
act .of February 7,. 1927, orupra, it seems clear that the intent' of
Congress under-said leasing acts was to encourage and permit the
development of 'the various minerals contained in a given tract of
land to be carried on 'at the same time bythe same or different parties
under the various provisions of the leasing acts, particularly appli-
cable to the resource sought to be extracted and marketed. This is,
and has been, common practice in the case of leases upon privately-
owned lands, and' Congress evidently intended to permit the same
practice in connection with Government. leaseholds. This was.the
practice of the department prior to the decision of September 11,
1931, and was clearly in the public interest, contributing as it did to
the unhampered development of needed minerals. Such conclusion
in this case also harmonizes with the intent of Congress which, in
addition to the act mentioned, passed on June 25, 1926 (44 Stat. 768),
another'act designed to encourage the discovery and development of
potash, deposits and is in furtherance of the purpose of the depart-
ment din including these and. other lands in a,:potash reserve on
March 11,.:1926.

[Vol.
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Paragraph 3 of the regulations approved March 11, 1920 (41 L. D.
437, 438), provides-

Permits or leases for other materials.-The granting of a permit or lease
for the development or production of oil or gas will not preclude other per-
mits or leases of the same land for the mining of other minerals, under this
act, with suitable stipulations for such joint operation, to the end that the full
development of the mineral; resources may be: secured, nor will it necessarily
preclude the allowance of applicable entries, locations, or selectiobns of the
lands included therein with a reservation of the mineral deposits to the United
States.

The words "joint operation" as used in said regulations, evi-
dently mean concurrent operation and 'have been so regarded and
construed since the said regulation was issued.

The said decision is hereby vacated, and the Commissioner's deci-
sion is reversed. In the absence of any objection other than the oil
and -gas lease covering a portion of the land applied for, a potash
prospecting permit will be granted to Harris.

RIGHTS OF WAY FOR POWER PURPOSES-PAYMENT OF RENTALS-
PRIOR INSTRUCTIONS MODIFIED

INSTRUCTIONS

[Circular, No. 1260 .

DEPARTMENT OF TME INTERIOR,
GENERAL LAND OFFICE,

Washington, D. C., October 16, 01931.

REGISTERS, DISTRICT LAND OC)EIcES: h:: :E4 
Payments for use of Interior Department lands'required by cir-

culars dated January 6, 19413 (41 L. D. 454), and March 1, 1913
(41 L. D. 1532), to be made to the Secretary of the Interior will here-
after be made to the register of the land office through which the filing
is made, as will also any- other rentals or compensation for like per-
mits. If the payment involves the allowance or extension of a per-
mit the amount will be held; unearned-until notice is received of the
allowance or 'extension by the Secretary, otherwise the amounts will
be applied c arrently. The moneys when earned will take the title
"6240-Power Permits," followed by the date of the act.

The circulars mentioned, and tany other instructions inconsistent
herewith are hereby modified accordingly.'

- * C-? E L Tnos. - C.' HAVELL,
Approved: ' Acting A Comissioner.

JOHN 11. EDWARDS,
Assistant Secretary.
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MURVALE OIL COMPANY

Decided October 19, 1931

ROYALTY-WORDS AND PHRxASES.
The, term "royalty" means a share of the product or. profit reserved by an

owner for permitting another to use his property. Hill v. Roberts (284
S. W. 246).

OIL AND GAs LAsDs-LEasm--RoyALTy AND RnNrALs-WonDSn A"D. PHrAsaS.

The phrase " rental paid for any one year to be credited against the royalties
as they accrue for that year ", contained, in sections 14 and, 17 of -the leas-
ing act, may be construed as meaning " credited against the Government's
share as It arises or grows for that year."

OiL AND GA9. LNDs-IEAs*,-RoYALTy.
* The royalty to which the Government is entitled under an oil and, gas lease

is to be ascertained as it arises each month or 'part of month within- the
year but settlement therefor in money value may be deferred until the
fifteenth of the following calendar month exeept that 'rental paid for one
lease year shall not be credited against royalty which arose in another
year.

,EDWARDs, As4istant 'Secretary:

Oil and gas lease, Sacramento 019395, was granted as of August
24, 1920, to the Murvale Oil Company for 1160 acres in T. 32 S.,
R. 24 E., M. D. M., California.

On June 13, 1931, the Gofrtmission6r idl the General Land Office
addressed a letter to the register at Sacramento as follows:

The account with.. oil-and gas, lease 019395 shows $292.07 royalty accrued
from August 1 to 23, 1930, for which payment does not appear to have been
made. The annual rental for $1160 paid for the year beginning August 24
takes care of the royalty accrued on and since thatdate but not of the royalty
that accrued before that date.

Demand payment and in due time make report.

On June 25, 1931, a* letter from the secretary of the lessee com-
pany was received in the General Land Office, in which it was stated
that the demanded sum of $292.07 was being paid under protest. It
was further stated-

:We respectfully submit that provisions of the lease fully justify the prac-
tice which has heretofore prevailed with the acquiescence of the department,
that is, of crediting on monthly royalties paid, in any one year, -the annual
rental also paid in that year. The lease provides that cash royalty shall be
due and payable on the 15th of each calendar month following the calendar
month in which the production is had and that the annual- rental is to be cred-
ited on the royalty for the year for which rental has been paid. It would appear
that cash royalty for production had during any part of the month of August,
1930, did not accrue until September 15th following and in that situation we
are wholly justified in crediting the rental paid for the year beginning August
24th, 1930, upon the royalty which did not become payable until the following
month.

[Vol.
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.Again, nothing in the lease appears to justify the splitting of monthly royal-
ties into weekly estimated obligations as the .present recent ruling requires.
-On the contrary, statements of production are made by calendar month, not
by weeks or days, and computations of royalty are based upon an average daily
production for such calendar month. The calendar month is obviously the
least divisible unit of royalty computations, so that considered as a -monthly
unit production for the month, say of August, 1930, is as much a part of the
year commencing August 24th, 1930, as of the -year commencing August 1st, 1930,
or on any other day in that month.

In view of the provisions of the lease and the practice followed and ac-
quiesced in for many years we respectfully request that the payment hereby
tendered beirefunded to us.

The leasing act provides for "the annual payment in, advance of a
rental of $1 per acre, the rental paid for any one year to be credited
against) the royalties as they accrue for that year." ;

In section 2(c) of the. lease under consideration the lessee agrees,
"To pay to the lessor in advance, beginning with the date of the
execution of this lease, a rental, of one dollar per acre per annum
during the continuance hereof, the rental so paid for any one year
to be credited on the royalty for that year. * * * When paid in
value, such royalties- shall be due and payable monthly on the 15th
of' each calendar month following the calendar month in which
produced." '

It does' not appear from the record that there has been any change
in practice. It is shown that in December, 1922, the Commissioner
denied an application by the secretary of the lessee company for
refund of the amount of royalty paid in excess of lawful require-
ments for the years from July, 1921, to July, 1922, and from July,
1922, to July, 1923. He said-

The records of 'this office show that rental for the year from July, 1921, to
July, 1922, was paid July 30, 1921, and deducted from the amount of royalty
due for the month of June, 1922, paid August 4, 1922, and that rental for the
year from July, 1922, to July, 1923, was paid August 4, 1922, and, deducted from
the amount of royalty due for the month of August, 1922, paid September 5,
1922.

It is also shown that in November, 1927, the Commissioner wrote
to the Director of the Geological Survey as follows:'

In order that the correct amount of royalty may be charged against the rental
for the year ending August 24, 1927, on oil and gas lease Sacramento 019395,
please have a supplemental report submitted, showing the royalty that accrued
from August 1-23, 1927.

The record shows that a similar letter for the year 1930 was written
February 9, 1930.

"Accrue " means to arise 'or spring' as a growth or result; to arise
in due course; to grow; to occur; to increase; to augment; to come by

18607-32--voL. 53-33
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way of increase; to grow or to be added to; to be added as increase,
profit or damage; especially as the produce of money lent.

In the past teinse " accrued " is usedin the sense of due and payable;
vested and existed.

In the participial form "accruing means resulting; arising;
augmenting; become due and payable; inchoate, in process of matur-
ing; that which will or may, at a future time, ripen into a vested
right, an available demand or an existing cause of action (1 C. J.
732). i - 0

The word "royalty" is defined as "a share of the product or
profit reserved by the owner for permitting another to use the
property." ' Webster's New International Dictionary; HI v. Roberts
(Texas) (284 S. W. 246).

The language of the statute (act February 25, 1920, sec. 17), "the
rental paid for any one year to be credited against the royalties as
they accrue for that year," may be construed as meaning credited
against the Goaernment's share as it arises or grows for that year.
- It is clear that such was the construction given by the department

in prescribing, " the rental so paid for any one year to be credited on
the royalty for that year." The Government's share is ascertained as
it arises each month or part of month within the year but settlement
therefor in money value may be deferred until the 15th of the follow-
ing calendar month, on condition that rental paid for one year shall
not be credited against royalty which arose in another year.

The Commissioner's ruling is sustained.
Aftrm'ed.

DELEGATION OF AUTHORITY TO APPROVE SALES OF LANDS ON
BSAN CARLOS RECILA IATION PROJECT

Op .ona, Ootober 20, 1931

AGE NTS-DLEGATmioN OF MNISTEmiAT DUT Is.

The general rule that an agent in whom is reposed trust or confidence, or
who is required to exercise discretion or judgment,- is *not authorized to
entrust the performance of his duties to another without the- consent of
his principal, is subject to the exception that he may delegate to another
the execution of acts that are solely clerical, mechanical, or ministerial
in their nature after he has exercised his discretion and determined the
propriety of the act.

SESOBTARY OF THE INTEniOR-AGENTS.

In carrying out the laws of Congress relating to his department the Secre
tary of the Interior is the administrative agent, and the ordinary rules
of agency apply forcefully to him.

MIol
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SEXcrAxY OF THE INTEiOE-DELElATiON OF AUTHORITY-SAN OARwos RECrLAMiA-

ZTIOw PROJET-APPFrAisA--PuJEOHAsE PRaos,.

The duty imposed upon the Secretary of the Interior by section 4 of the act
of June 7, 1924, to approve, the appraisal and purchase -price of any tract
of land on: the San Carlos reclamation project sold prior to the time when
more than one-half of the construction charge remains unpaid, can not
be delegated to another, but that officer may delegate to a subordinate a
mere ministerial or clerical act involved in the approval of the sale.'

FINNE, Y-XSolicitor:
Upon a recommendation of the Commissioner of Indian Affairs

you [Secretary of the Interior] have requested my opinion relative
to the right of the Secretary of the Interior to delegate.to a sub-
ordinate in the field certain action required under section 4 of the'
act of June 7, 1924 (43 Stat. 476, 476). For convenience the law
in question is quoted as follows:

That no part of the sum provided for herein shall be expended for con-
struction on account of any lands in private ownership until an appropriate
repayment contract in accordance with the terms of this Act and, in form
approved by the Secretary of the Interior, shall have been properly executed
by a district organized under State law, embracing the lands in public or
private ownership irrigable under the project, and the execution thereof shall
have been confirmed by decree of a court of competent jurisdiction, which
contract, among other things, shall contain an appraisal approved by the Sec-
retary of the Interior, showing the present actual bona fide value of all such
irrigable lands fixed without reference to the proposed construction of said
San Carlos Dam, and shall provide that until one-half the construction charges
against said lands shall have been fully paid, no sale of any such lands shall
be valid unless and until the purchase price involved in such sale is approved
by the Secretary of the Interior, and shall also provide that upon proof of
fraudulent representation as to the true consideration involved in any such
sale, the. Secretary of the Interior is authorized to eancel the water right
attaching to the land involved in such fraudulent sale; and all public lands
irrigable under the project shall be entered subject to the conditions of' this
section which shall be applied thereto.

The question requiring decision involves similar laws connected
with the Kittitas project in theStat6 of Washington under con-
struction by the Bureau of Reclamation, pursuant .to. the act of
June 17, 1902 (32 Stat. 388), the Vale, Owyhee and. Baker projects
in Oregon, and the Sun River project in Montana.

The act of June 7, 1924, aura, appropriated $5,500;O0 for the
construction, of Coolidge Dam in the canyon of the Gila River near
San Carlos, Arizona. One of the provisions of the act required
an appraisal of all land to be irrigated from the water stored and
that "until one-half the construction charges against said land have
been fully paid, no sale of, any such lands shall be valid unless 'and
until the' purchase. price- involved in such: sale is approved by the
Secretary 'of the Interior.":

-51,5
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An employee of the field, Office of the Commissioner of Indian
Affairs, has recommended that the chief clerk land special disbursing
agent on the San Carlos project be given authority to approve the
purchase price involved in the land sales made on the project, and
the question arises whether the Secretary of the Interior can delegate
the authority given to him by Congress to a subordinate living in
the vicinity of the land.,

I The general rule is, that an agent in whom is imposed trust or
confidence, or who is required to exercise discretion or judgment
may not entrust the performance of his duties to another without
the consent of his principal, and since nearly all acts of agency
involve discretion, the one clothed with authority to act for a prin-
cipal must ordinarily perform the act himself and can not without
the principal's consent, -delegate it to another; or as is frequently
stated, an agent can not delegate powers calling for the exercise
of discretion, skill or judgment, or to do acts that are not merely
clerical, mechanical or ministerial in their nature. It has been held
that an agent appointed to lease or sell real estate can not delegate
such authority. Where an agent is employed to do acts which do
not call for the: exercise of judgment or discretion or -where he. has
exercised his discretion and determined upon the propriety of the
act, he may delegate to a subagent the execution of the merely me-
chanical, clerical or ministerial acts involving no judgment or

Ldiscretion.
In carrying out the law of Congress the Secretary of the Interior

is the administrative agent, and the ordinary rules of agency apply
forcefully to him. The relation of an agent to his prinicipal is
ordinarily that of a fiduciary, and as such it is his duty in. all
dealings concerning or affecting the subject matter to act with the
utmost good faith and loyalty for the furtherance and advancement
of the interest of his principal.

fw Where authority has been delegated by Congress to the head of a
department or to some assistant, the courts and the Comptroller
General have held strictly to' the necessity of direct authority being
exercised by the officer who receives the grant. Hajdamiaha: v.
Karnuth (23 Fed. (2d) 956, 958) ; Midland Oil Company v. Turner
(179 Fed. 74, 76)..

There is a line of cases regarding the appointment and discharge
of employees which hold, in effect, that the power to appoint and
remove being discretionary in character, such authority being vested
in the head of a department, it can not be delegated (26 Comp.
Dec. 444); Burnap v.; United States (252 U. S. 512); 4 Comp. Gen.

675.'/In the case of Low Kwai v. Backus (229 Fed. 481), it is
said that where the statute provides that if the Secretary of 'Com-
mierce and Labor is satisfied that an alien is subject to deportation,
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he shall cause such alien to be taken into custody, etc., held that
under the statute it is the Secretary who must be satisfied that the
alien is subject to deportation, and where the Secretary apparently
was not satisfied of such fact, he had no authority to authorize the
Commissioner of Immigration to satisfy himself on this point and
thus decide the question committed by Congress to the Secretary.
Harrms v. San Diego Flume Company (25 Pac. 758).

On March 13, 1928, the Assistant Secretary had under considera-
tion the authority vested in the Secretary of the Interior pursuant
to section 4 of the act of March 15, 1894 (28 Stat. 286, 312). This act
provides-

Smo. 4. * * * the Commissioner of Indian Affairs is authorized to adver 
tise in the spring of each year for bids, and enter into contracts, subject to the
approval of the Secretary of the Interior, for goods and supplies for the Indian
Service required for the ensuing fiscal year * *

The Assistant Secretary decided that the language used in the
statute did not appear to be susceptible of the construction that
such approval by the Secretary or an officer authorized to act in
his stead can be waived or delegated to another, and that advance
authority to enter into contracts under the law would not meet
its requirement. It was also decided that to give validity to such
contract it must be approved by the Secretary or an officer designated
by him under authority of law to perform such duty. The duty thus
imposed can not be otherwise delegated (4 Comp. Gen. 675).

It is my opinion that the Secretary of the Interior can not delegate n

to anyone the approval of the purchase price involved in a sale of
land on the San Carlos project, Arizona, as provided in the act of
June 7, 1924, supra.

There are some decided cases that point to a method of simplifying
the action to be taken under-the act. The difficulty encountered in
administration is no reason for evading the law. It must be con-
eluded that some delay will occur in making a report and trans-
mitting it to the Secretary of the Interior, but expeditious action
should be expected.

In the case reported in 19 Comp. Dec. 628, it is said that the head
of a department may, in writing, authorize advertisement in gen-
eral terms and at the same time direct some subordinate official to
select the medium for: the same (13 Comp. Dec. 446; 18 Comp. Dec.
531; 2 Gomp. Gen. 459). The case in 19 Comp. Dec. 628, had
under consideration Sec. 3828, Revised Statutes, which is the act
of June 15, 1870 (16 Stat. 308). This statute inhibited the publica-
tion of any advertisement or notice in any newspaper whatever ex-
cept in pursuance of a written authority for such publication from
the head- of such department. The decisions under this statute in-
dicate that if the action required by the statute relative to the San

5170
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Carlos project can be reduced to mechanical, clerical or ministerial
acts by a field officer, there can be no legal objection to .his designa-
tion to perform such acts. In the law first quoted, the important
grant of power by Congress to the Secretary is the approval of the
purchase- price involved in the sale of land on the project prior to
the Jime when more than one-half of the construction charge re-
mains unpaid. If a; plan can be devised whereby the Secretary of
the Interior can exercise his judgment and discretion in a. general
way, and fix a maximum price for lands of similar quality, it is be-
lieved -that approval could be given by the field employee to all sales
of land made at a price equal to or less than the maximum
designated.

On the, San Carlos project the lands prior to cultivation and
improvement were similar in character and quality. , The cost of a
Government water right (the construction charge) will be equal for
each acre, so it might be assumed that a maximum price could be
fixed on appropriate appraisal duly approved by the Secretary of
the Interior. Authority could then be delegated to a field agent to
approve all sales where the consideration for the transfer did not

2 exceed the price fixed in such approved appraisal.
The judgment and discretion reposed in the Secretary of the

Interior by the act of Congress must be exercised by him, but he
can delegate to another the ministerial or clerical act involved in
approving the sale of the land.

Approved:
Jos. M. DIXON,

First Assistant Secretary.

COAL LANDS-ACTION UPON PROOF-RULE 7 OF CIRCULAR NO. 276,
AMENDED

INSTRUCTIONS

[Ci-rcular No. 1261]

DEPARTMENT OF THE INTERIOR,

GENERAL LAND OFFICE,

Vashington, D. C., October 28, 1931.

REGISTERs, UNITED STATES LAND OFrICES:

Rule C of the circular of April 24,1907 (35 L. D. 681, 682), amended
October 30, 1913, Circular No. 276 (42 L. D. 474),is hereby amended
so as to read-

When copy of notice is returned with. endorsement not protesting the validity
of the entry, the register will act upon the merits of the proof as submitted.

ivol.
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When returned notice by chief of field division or other officer protests the
validity of the entry, the register will nevertheless promptly examine the
proof and if found defective on its face take action thereon. At the same time
he advises the claimant of the adverse action taken he will inform him that
the chief of field division (or other officer) has requested that final certificate
be withheld until field investigation has been made and report submitted; that
if the defect is not cured, or an appeal filed, within the time allowed -the
proof will be rejected and the case closed;: and that if the defect is cured
further action must await the report of the chief of field division. Where the
proof is .sufflcient on its face the register will forward all papers to. this office
without action' .and advise entryman that action is being withheld pending
field investigation, using Form 4-190. The chief of field i division is to be
advised of all action. taken byh the register and by the claimant and furnished
with copy of the proof submitted, together with copy of requirements by the
register and of any additional showing made by the entryman.

In mineral applications for patent, if the proof is found regular,
certificate. should issueieven though a protest may have been filed
but the claimant should be advised that patent will; be withheld by
the General Land Office pending a report by thechief of field division
upon the bona fides of the claim.

THOs. C. HAVE LL,

Acting ComAmissioner.
Approved:

JOHN H. EDWARDS,
Assistant Secetary.

SARAH MALEWIND, ALIAS TATEBDOKA

Decided November 7, 1931

INDIAN-WLLS-FRAUD-R¢EPENIN T-STATUTEs OF LIMITATION-SIREorARy OF
THE INTERIOR :

The limitation in section 2 of the act of February 14, 1913, precluding the
Secretaryi of the Interior from reopening after the expiration of one year

* after the death of an Indian testator a case in which he had approved a will
made by such Indian, relates exclusively to fraud, and does not prevent
him from reopening a case on other grounds such as failure of the examiner
to conduct properly the 'hearing or to correct an error independent of
the fraud.

INDIANS-WILLS-FRAUn-REOpENING-EvIDENonESrArUTiS OF LIMITATION. -

Where an Indian will case is reopened after the limitation in section 2 of
the act of February 14, 1913, has run, the testimony must be considered

- in connection with the record made up at the original hearing, and evi-
* - denuee introduced, having for its dbject to prove fraud per' se, is inadmissible

and must be eliminated. .

INDIANs-WinLs-DariSEES-WITNEssEs--EVIDE NGnREHuAING x :
Failure of a devisee and:of a. devisee's witnesses, on. the advice of attorney,:

to appear and testify at a rehearing in an Indian will case, is not torbe
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taken as any kind of admission, nor does it affect the fair presumption
that by testifying the beneficiary under the will might have strengthened
his case.

UNDUE INFUENOE-FRAUD-WIILS-EVIDENCE.
As a general rule undue influence and fraud, as applied to wills, are practi-

cally synonymous terms, and the evidence designed to show the former
differs but slightly, if at all, from the proof required to support the latter.

UNDUE INFLUENCE1-WILLS-EVIDENOE--WORDS AND PHRASES.
Proof of undue influence necessary to destroy the validity of a will, must

establish a fraudulent influence controlling the mind of the testator so as
to induce him to make a will which he would not have otherwise made,
but the mere influence of affection, attachment, or gratitude will not
suffice.

WILLS-UNDUE INFLUENoE-FR&uD--EVIDENCE.

Where the question of mental competency of a testator is not raised, the
fact that the will, on its face, is one that could very reasonably be ex-
pected to have been made by a person . mentally competent and under
such circumstances as surrounded the testator at the time the instrument

* was executed, is a strong factor to be considered in connection with any
charge of fraud or undue influence.

First Assistant Secretary Dixon to the Uomjmissioner of Indian
Affairs:: 
You [Coommissioner of Indian -Affairs] are advised that the

records submitted in the matter of the estate of Sarah Malewind
or Sarah Tatebdoka, deceased member and allottee of the Yankton
Sioux Tribe of Indians in South Dakota, including testimony taken
at rehearings recently held, has received mature consideration.

The allottee died in May, 1923, having executed a will in April of
that year, leaving the bulk of her estate to Julia Jandron. A hear-
ing was had on the will in 1924 and the will was approved by the
department in 1925. Thereafter, the matter was reconsidered and
passed upon several times, particularly in regard to a petition to
reopen and remand the case to the field for further;hearing, the
department adhering -to its former action. The petition #as filed
by Joseph Nimrod, ia beneficiary under the will, and Adam Hero,
claiming to be next of kin, and heirs at law of Sarah Malewind or
Sarah Tatebdoka. Their allegation was that the proceedings lead-
ing up to the approval of the will were irregular under the regula-
tions of the department, with the result that the will was submitted
by the examiner of inheritance on an incomplete record.

In the meantime suit was instituted in the courts of the District
of Columbia by those claiming to be heirs at law, and seeking to pre-
vent the Secretary of the Interior from distributing the estate in
accordance with the terms of the approved will. The case was
finally taken to the District Court of Appeals. Ni'ntrod v. Jandron
(24 Fed. (2d) 613).

I[VOL
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- The act of February 14, 1913 (37 Stat. 678), which relates to the
disposition by Indians of their property by will in section 2 thereof
authorizes the Secretary of the Interior to reopen cases of approved
wills, as follows:.

* S * That the Secretary of the Interior may approve or disapprove the
will either before :or after the 'death of the testator, and in case -where a will
has been approved, and it is subsequently discoyered that there has been fraud
in connection with the execution or procurement of the will the Secretary of
the Interior is hereby authorized within one year after the death of the
testator to cancel the approval of the will, and the property of the testator
shall thereupon descend or be distributed in accordance with the laws of the
State wherein the property is located.

It was contended,: in behalf of the appellee in the above case, that
under this provision the Secretary is without authority to cancel his
approval, of a will for any reason except for fraud and, then only
within one :year after the death of the testator. However, in con-
struing that provision the Court of Appeals took' the following
position (p. 616):

' The limitation in the statute -relates exclusively to fraud, and, being a stat-
ute of limitations, it should be strictly construed, and under no circumstances
should its scope be enlarged beyond the strict limitation' of the language em-
ployed. The object of the rehearing sought in the present case is not based
upon fraud. It is based upon the failure of the examiner to properly conduct
the hearing in the manner required by the statute and by the regulations. It
is alleged that it was through 'this error of the examiner, which did not ap-
pear in the record, that the Secretary was mistakenly led into the approval of
the will. The object of the rehearing, therefore, is not based upon any aver-
ment of fraud, but solely upon the question of whether or not, after the mis-
take .of the examiner is corrected and further testimony taken, the approval
entered by the Secretary shall stand or fail.

:* * * It is to correct this error, independent of any question of fraud,
that it is sought to reopen the case and bring to the attention of the Com-
missioner and the Secretary a full and complete record upon which it may be
determined whether the will should be approved or disapproved.;

It will be observed, from the statute and the regulations, that the Secretary
is given wide jurisdiction in the control and management of these restricted
Indian estates. We think there can be no doubt of the power of the' Secretary
to grant a rehearing' in this case. * * * His action; was based upon a
record not prepareduin conformity with his regulations, and hence not form-
ing a proper basis for a decision.

k .W:Se fare therefore of the opinion that, inasmuch as fraud is not the basis
upon which the reopening of the case is sought, it is clearly within the juris-
diction of the Secretary to set aside his order of approval and remand the case
for the taking of further testimony Iin order that he may have before him a
c mpiete record upon.which to base his final decision. -

In other words, the court, while holding that the limitation in sec-
tion 2 of the' act of February 14, i913; as to the time within which the
Secretary may' 'cancel the approval of an Indian's will relates' ex-
clusively 'td fraud, and being a statute of limitation must be strictly
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construed, nevertheless was of opinion that, considering the Secre-
tary's jurisdiction over Indian restricted estates, and 'in view of the
regulations, he has authority to set aside the approval of a will on
grounds other than fraud and to grant a rehearing more than one
year after the testator's death.
I It being made to appear that the examiner of inheritance prior to

the submission of the will of Sarah Malewind or Sarah Tatebdoka
had failed to take further testimony apparently available at the
original hearing, because he was already convinced that the will
ought to be disapproved, and the action thereon by the department
being for this reason regarded as having been taken upon an incom-
plete record, it was concluded upon reconsideration to remand the
case for the taking of further testimony on the ground of the alleged
irregularity. Thereupon appropriate instructions .were given the
examiner of inheritance, among other things, that notices should
be mailed to all interested parties, including the attorneys represent-
ing the claimants, Nimrod and Hero, as well as the attorneys for
Julia Jandron, the principal beneficiary under the, approved will.
He was further instructed to consider the decision approving the will
in order to familiarize himself with the reasons for such approval.
The examiner's attention was also called to the letter of a Dr. Keeling
who attended the deceased allottee during her last illness, and he
was directed to take the doctor's testimony, which was not done at the
original hearing. A hearing was held accordingly. It also appears
that a supplemental rehearing, was subsequently directed to be held
for the purpose of procuring the testimony of one Hugh M. Jones,
based upon' the contents of two letters he had written with reference
to the case. The testimony of Jones and others was accordingly
taken,' appropriate notices having previously been given to all inter-
ested parties. The record of-the supplemental rehearing was not re-
ceived in the department until about the first of April, 1931.

'The record shows that Julia Jandron, on the' advice of her attor-
neys, did not appear and testify at either of the rehearings. This,
however, it may be said, did not relieve the examiner of the duty,
acting for. the Government in its capacity of guardian for the estates
of deceased allottees, of endeavoring to procure her testimony. and
that of her former witnesses in any proper manner that object might
be accomplished. Also the fact that she failed to appear at the re-
hearings, under the circumstances, is not to be taken as any kind of
admission on her part, nor does it. affect the fair presumption that
by testifying she might have strengthened her case. No particular
protests have been lodged against the other beneficiaries under the
will of Sarah. Malewind, the objection against approval of the will
being chiefly directed against Julia Jandron as principal beneficiary.

[Vol.,
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It must be borne in mind, as previously indicated herein, that this
case was not reopened for the purpose of obtaining further evidence
of fraud in connection with the execution of the will in question, but
solely on the ground of an alleged irregularity of procedure. Any
such purpose is clearly forestalled by the statute which limits the
power of the Secretary to reopen the case of an approved will to one
year after the death *of the testator. As stated by the court, the
object of the rehearing sought was not based on fraud but on the
failure of the examiner to, properly conduct, the hearing in the man-
ner required by the regulations, the complaint being as stated, that
this resulted in the submission by him of an incomplete record. It
follows, therefore, that testimony introduced at the hearings, having
for its object to prove fraud per se, on the part of Julia Jandron or
other beneficiaries, was inadmissible and properly ought to be elimi-
nated from consideration.

Furthermore, the testimony offered at the rehearings must be con-
sidered in connection with the record made up at the original hearing,
and the question thus directly arises as to what testimony introduced
at such rehearings ought to be considered and what ought to be
excluded in view of the statute.

In -order to determine what material distinction, if any exists
between fraud and undue influence as particularly alleged against
Julia Jandron it will be helpful to consider the decisions of the
courts which lay down well established principles on the subject.
Among many other cases are the following wherein the courts have
held-.

Undue influence is a species of fraud. Pickler v. Wise (132
N. W. 815, 817).

Undue influence is either a species of fraud or a kind of duress.
In either case it comes. in for the same consideration as fraud in
general. HeatA v.- Capital Savinygs Bank & Trust Conmpany (64 A.
1127). \ S r: : 

The procuring of the execution of a will by undue influence par-
takes of the nature of fraud; or imports at least a constructive fraud
on testator. Whitcomb v. Whitcomb (91 N. E. 210).

Undue influence is a species of fraud and: in probate law is an
unlawful coercion which: destroys the free agency of a testator, and
substitutes for his free and disposing mind some will other than his
own. In re Campbell's Will (136 N. Y. S. 1086, 1104).

Undue influence is unlawful " coercion," which 'is an artificial
state, whereby the testator is deprived of his free will by fraud or
any other unlawful means. In re Van Ness' Will (139 N.. Y. S.
£85, 492).
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" Undue influence," to destroy the validity of a will, must be a
fraudulent influence controlling the mind of the testator, so as to
induce him to make a will which he would not have otherwise made;
a substitution of the mind of the person exercising the influence for
the mind of the testator. In re Mueller's Will (86 S. E. 719).

Undue influence, invalidating a will, being a species of fraud, and
importing coercion, compulsion, and overreaching of a vicious kind,
must be proved precisely. or inferentially by irresistable inferences,
as the law never infers crime or delict when any other construction is
possible. In re Schmidt's Will. (139 N. Y. S. 464, 484).

" Fraud " and " undue influence " are not strictly speaking, synony-
mous, though undue influence has been classified as either a species
of fraud or a kind of duress, and in either instance is treated as fraud
in general. Peacock v. DuBois (105 So. 321, 322).

Mere opportunity to exercise undue influence or a disposition to
exercise it is. insufficient to establish it. Mere suggestion, advice, or
opportunity is insufficient to establish undue influence, unless it
appears that. the will of the testator was rendered subservient to the
will of the person exercising the influence. Vackman v. Wiegold
(212 N. W. 122, 123).

Mere general influence, not brought to bear on the testamentary
act, is not undue influence; but, in order to constitute undue influ-
ence, it must be used directly to procure the will, and must amount to
coercion destroying the free agency of the testator. Mere suspicion
that undue influence was brought to bear is not sufficient to justify
the setting aside of the will. Gleason v. Jones (192 Pac. 203, 207).

Kind treatment and even reasonable solicitation do not constitute
"undue influence." In re Sturtevant's Estate (180 Pac. 595, 597).

The "undue influence'" which is objectionable in the eye of the
law and justifies setting aside a gift must be tantamount to force or
fear; the influence of affection, attachment or gratitude not being
sufficient to avoid the gift. Barron v. Reardon (113 A. 283, 285).

Mere general influence, by a beneficiary in the affairs of life or
method of living at. the time of the execution of a will by a testator
is not " undue influence " in the contemplation of 'Rev. Codes 1921,
Sec. 7483. Hale v. Smith (237 Pac. 214, 216).
; The foregoing shows that as a general rule undue influence and
fraud are equivalent as applied to wills. The terms are practically
synonymous, so that evidence designed to show undue influence dif-

fers but slightly, if at all, from the- proof required to support an
allegation ofjfraud. i

As this case was. reopened solely for the purpose of correcting an
alleged irregularity, the results of the rehearings must be judged
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accordingly. In other words, as previously stated herein, testimony
bearing on the question of fraud must be eliminated as being inad-
missible, and consideration given only to such testimony as relates to
matters other than fraud. The testimony taken at the rehearings
was largely but not wholly directed to the undue influence alleged to
have been exerted by Julia Jandron over Sarah Malewind in order
to induce the latter to execute a will in the former's favor. Practi-i
cally no attempt was made to show -to what extent, if any, the claim
of protestants against the will may have been injuriously affected by
failure to take the alleged available evidence at the time the original
hearing was closed by the examiner of inheritance, nor in what
manner, if any, material witnesses were improperly deprived of an
opportunity to testify at that hearing.

During the long period that has elapsed since the will of Sarah
Malewind was made in 1923, and its approval by the department in
1925, many features have been injected into the controversy; they are
more or less irrelevant and immaterial but nevertheless having a
tendency to lead away from the main issue and real merits of the
case. In order, therefore, to get back to:the real situation it is worth
while to restate briefly some of the principal facts and circumstances,
-connected with the execution of the will.

The nearest relatives of Sarah Malewind were two first cousins,
to whom her estate would have descended in the absence of a will,
and one of whom, Joseph Nimrod, is a beneficiary thereunder. First,
she bequeathed to Julia Jandron, 60 acres of her; original allotment
and 80 acres of her deceased husband's allotment; second, to Joseph
Nimrod, a first cousin, 20 acres of her individual allotment; third, to
the Yankton Presbyterian Church of Greenwood, South Dakota,
19.60 acres of her individual allotment; fourth, after providing for
funeral expenses and the erection of a monument at her grave, she
bequeathed all of her money on deposit with the superintendent of
the Yankton Agency, to the following persons and in the following
proportions:

Julia Jandron- - __-- __---------- __------ seven-ninths.
Joseph Nimrod - -_ - --- one-ninth.
Yankton Presbyterian Church of Greenwood - one-ninth.

She also bequeathed to these three beneficiaries, in the same propor-
tions, all of her inherited interests; fifth, to Julia Jandron all of her
personal property not mentioned above.

No particular issue is involved as to the mental competency of
Sarah Malewind to make a will.: It appears that she was ill some
four or five months prior to her death-her illness at first being
pneumonia and later an :abscess developed that finally caused her
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death. On its face the will is one that could very reasonably be
expected to have been made by a person mentally competent, and
under such circumstances as surrounded Sarah Malewind at the time
the instrument was executed. As stated, her nearest relatives or the
next of kin were two first cousins, one. of whom is provided for in
the will, and neither of whom, as it appears, particularly cared for
her. In an affidavit executed on the same date as the will, she gave
her reasons for disposing of her property in the manner she did,
saying among other things, that she had made her home with Julia
Jandron who had taken good care of her. She was a member of the
Presbyterian Church, and prior to the time the will was, made, ex-
pressed the desire to leave the church some of her property. The
testimony of Dr. Keeling, taken at the rehearings, but confirms the
statements in his letter, to the consideration of which. objection had
previously been made. The same is true of the testimony of Hugh
M. Jones, though testimony was at the same time introduced in an
endeavor to show that his reputation for truth and veracity was not
good. The main testimony relied upon at the original hearing, from
which it would be possible to infer undue influence and fraud on the
-part of Julia Jandron, were the statements by a number of witnesses
that efforts were made by her to keep Sarah Malewind apart from her
relatives and friends, which was assumed by the witnesses to mean
that Julia Jandron was endeavoring to prevent any interference with
her plans. Various explanations were given as to Julia Jandron's
seeming unwillingness to permit the' relatives and friends of Sarah
Malewind to see and talk to her, among others, that the latter was
very ill and that it was necessary for her physician and the persons
taking care of her, to see that she be kept as quiet as possible. In
any event, the testimony taken and offered at the rehearings throws
no new light on this important phase of the case.

The testimony taken at the rehearings held in this case can not
fairly be regarded as other than merely cumulative of that already
of record, so that no valid reason is seen for changing the action
heretofore taken in this matter, even though consideration were given
to testimony offered at the hearings relating to undue influence and
fraud, and especially is this true when. such testimony is considered
in connection with the statutory limitation placed upon the Secre-
tary's authority to reopen Indian will cases after the expiration of
the period prescribed.

The former action of the department in approving the will of
Sarah -Malewind or Sarah Tatebdoka will be adhered to, the case
hereby is closed and your office will proceed to distribute the estate
in accordance with the-terms of said will without further delay.'
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SARAH MALEWIND, ALIAS TATEBDOKA

Motion for rehearing of departmental decision of November 7,
1931 (53 I. D. 519), denied by First Assistant Secretary Dixon, De-
cember 4, 1931.

CENTRAL PACIFIC RAILWAY COMPANY, SUCCESSOR IN INTEREST
OF MODOA NORTHERN RAILWAY COMPANY:

Decided November 13, 1931i

RAILROAD RIGHT OF WAY-MAP OF DEFINITE LOCATION-CONSTRBUOTED PORTION
OF ROAD-STATSU. -- :

Section 1 of the act of March 3, 1875, protects the rights of a railroad com-
pany in the right of way over which its line has been actually constructed
while section 4 thereof gives the company, upon approval of its map of
definite location, the benefit of the act as of the date of the filing of the
map in advance of actual construction.

RAILROAD RIGHT OF WAY-OVERLAP-CONSTRUOTED PORTION OF ROAD-VESTxD
RIGHTS-RELINQUISHMENT..

Where a prior railroad right of way grant, which is in part overlapped by
the constructed line of' road of the grantee's successor in interest, is re-
linquished, the relinquishment does not impair any rights of the successor

* company acquired through aetual*construction of its road as to the lands
in conflict.

RAILROAD D RIGHT OF WAY-RELINQUISHMENT-0VURAI-VE5TET RIGHTS,-
COURTS .: EX : .

The Land Department may accept a qualified relinquishment of a railroad
right of way grant and leave for future judicial determination questions
as to its rights thereunder as against a patentee or other claimant under
the public land laws, where the railroad company declines to tender an
unqualified relinquishment including the portion of the former grant to
the extent of the overlap covered by the right of way subsequently applied
for and upon which its line has actually been constructed on the ground
that its rights would be prejudiced thereby.

EDWARDS, Assistant Secretary:

The Central Pacific Railway Company, successor in interest of
the Modoc Northern Railway Company, has appealed from decisions
of the Commissioner of the General Land Office, dated June 5, 1931,
and July 24, 1931, respectively, declining to accept a qualified relin-
quishment of the grant shown upon the map filed by the Modoc
Northern Railway Company and approved January 16, 1911 (Sacra-
mento 015704), involvingi a section of road 25.637 miles in length,
extending from a point on the boundary line between the States
of Oregon and California (on north-line of Sec. 13, T. 48 N.,R. 5 E.,
M. D. M.),. and following a general southeasterly direction to an
intersection with the north boundary line of the Modoc National
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Forest (on south-line See. 15, T. 44 N.,iR. 6 E) 'in California. The
exception reads as follows-:

Excepting, however, from the foregoing relinquishment any overlap of said
right of way with right of way acquired for the constructed line of the
Central Pacific Railway Company between Kilamath Falls, Oregon, and Alturas,
California, in the NW./4 and SY2 of Sec. 17, the E½Y of Sec. 20, and the NW:Y
Sec. 28, all in T. 45 N., R. 6 E., M. D. M., right of way for constructing road
being identified by Sacramento serial 028329 filed September 27, 1928, approved
July 1, 1929; proof of construction accepted March 27, 1930.

On February 24, 1922, notice' was directed, allowing the grantee
30 days within which to. file proof of construction or to relinquish
the grant or to show cause why suit should. not be instituted to
procure judicial forfeiture thereof. On March 16, 1922, the Central
Pacific Railway Company, as successor in interest, filed application
for extension of time for a period of five years within which to
construct the road. Certified copy of a deed, dated February 29,
1912, wherein the Modoc Northern Railway Company transferred
its rights to the Central Pacific Railway Company, was subsequently
filed with the record. Action was suspended until July 1, 1923, and,
in accordance with subsequent requests, the company was allowed
until January 1, 1931, within which to make suitable showing.

On May 16, 1931, the company filed a relinquishment of the grant
in question. The relinquishment was accepted as to certain sections
of the line, but the action appealed from was taken with respect
to the above-described section because of the exception noted.

The record shows that on September 27, 1928, the Central Pacific
Railway. Company filed its application for right of way for its
line of 'road, Sacramento 023329, extending from a point in See.
14, T. 44 N., R. 6 E., M. D. M., to a point in Sec. 31, T. 47 N., IR. 6
E., M. D. M. The map filed with the application was approved by
the Assistant Secretary on July 1, 1929.

Proof of construction, filed with the application on March 7, 1930,
states that construction was commenced on June 14, 1927, and' corn-
pleted; on July 3, 1929, and that the constructed railroad conforms
to the map and field notes which received the approval of the As-
sistant Secretary on July 1, 1929.

There appears to be an overlap of the right -of way approved
January 16, 1911, to the Modoc Northern Railway Company, and
that approved July 1, 1929, to the Central Pacifie Railway Company.
The subdivisions in which this overlap occurs are referred to in the
exception to the relinquishment.

The Commissioner held that.- the rights of the company with
respect to the; area in the overlap date from the filing of its map
of definite location on September 27, 1928, and not from January
16, 1911, the date of the approval of the map of its predecessor in
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interest. Appellant insists that the requirement of an absolute
relinquishment of the former right of way will endanger the com-
pany's rights to the area of the right of way opposite the line of
the constructed road with respect to which the company's rights
had been earned by construction.

The Commissioner expressed the opinion that any rights which
the company had earned by construction date from the time of the
construction of the line of road over each legal subdivision affected,
citing Jamestown & fNorthern Railroad Company v. Jones (177
U. S. 125).

Section 1 of the act of March 3, 1875 (18 Stat. 482), reads as
follows:

That the right of way through the public lands of the United States is
hereby granted to any railroad company duly organized under the laws of
any State or Territory; except the District of Columbia, or by the Congress
of the United States, which shall have filed with the Secretary of the Interior
a copy of its articles of incorportion, and due proofs of its organization under
the same, to the extent of one hundred feet on each side of the bentral line
of said road; also the right to take, from the public.lands adjacent to the line
of said road, material, earth, stone,.and timber necessary for the construction
of said railroad; also ground adjacent to such right of way for station-build-
ings, depots, machine shops, side-tracks, turn-outs, and water-stations, not to
exceed in amount twenty acres for each station, to the extent of one station
for each 10 miles' of its road. (U. S. C., title 43, sec. 934.)

Section 4 provides-
That any ailroad company desiring to secure the benefits of this Act shall,

within twelve months after the location of any section of twenty miles of
its road, if the same be upon surveyed lands, and, if upon unsurveyed lands,
within twelve months after the survey thereof by the United States, file with
the register of the land office for the district where such land is located
a profile of its road; and, upon approval thereof by the .Secietary of the
Interior, the same shall be noted upon the plats in said office; and thereafter
all such lands over Which such right of way shall pass shall be disposed of
subject to such right of way: Provided, That if any section of said road
shall not be completed within five years after the location of said section,
the rights herein granted shall be forfeited as to any such uncompleted
section of said road (U. S. C., title 43, sec. 937.)

In the case of Jamestown & Northern Railroad Company v. Jonee,
supra, in construing the above sections of the act, the court quoted:
with approval from the decision of this department in Dakota
Central Railroad Covompany- v. Downey (8 L. D. 115), as follows
,(p. 119):

It does not become necessary for a road which has secured the benefits
of 'this act, by taking the steps which give it the attitude of being named
in the first tsection. as a grantee, and by building a road through the public
lands, whereby the subject jof the grant has been defined, to- file a map of'
definite location in order to entitle it to the benefits of the right of way.

18607-32-voL. 53-34



530 DECISIONS OF THE DEPARTMENT OF THE INTERIOR

The fourth section is designed to provide a mode by which fixity of location
can be secured to a grantee, in, anticipation of that construction by which
location is defined in the section making the grant. and which shall have
the effect, before the construction of the road, which the terms of the grant
limit to "the central line of said. road;" which only means-without the fourth
section-a contstructea road.

It seems clear that the rights of the company in the right of way
over which the line has been actually constructed are safeguarded
under the provisions of section 1, and that the rights gained
through the filing of its application 023329, and map submitted
therewith, which has been approved, are governed by the provisions
of section 4 of the act. As pointed out in the decision quoted, the
approval of the map would have the effect of giving the company
the benefit of the act as of the date of filing thereof in advance of
actual construction.

As a result of actions heretofore taken in the department, there
are two conflicting grants to the extent of the, overlap. The line on
which the road has been constructed and which conforms to that
shown upon the map approved with the application of the Central
Pacific Railway Company, deviates from that, approved to its
predecessor in interest, but in a few legal subdivisions there is
an apparent overlap, part of the area being embraced in the new
right of way alone, and another part in the conflicting area. The
decision in the case of Taggart v. Great Northern Railway Com-
pany (211 Fed. 288), cited by appellant, is not believed applicable
to this case because of essential differences in the farts and questions
involved.

The Commissioner found that the latter application, under the
circumstances, was not amendatory of the former, and decided that
no rights under the former could be recognized with respect. to the
area in conflict. It does not appear from the record that the subse-
quent application was submitted as amendatory of the approved
grant to the predecessor in interest, but even though the facts war-
ranted a contrary conclusion, as urged by the appellant, attention
is directed to paragraph 9 of regulations approved May 21, 1909
1(37 L. D. 787), which states that where an amended survey and
amended definite location are submitted, the company must file a
relinquishment under seal of all rights under the former approval
as to the portions amended, said relinquishment to take effect when
the map of amended definite location is approved by the Secretary
of the Interior.
: Appellant requests that the decisions be reversed and that the
record be remanded with instructions to accept the relinquishment
as tendered, reserving to the Central Pacific Railway Company the

[Vol.
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right of way secured for the construction of its line of road across
the tracts described in the reservation in its said relinquishment

It is suggested that the questions involved concern matters essen-
tially for judicial determination. It is clear that, in the event the
railway company declines to submit an absolute relinquishmentfof
the. former 'right of way with respect to the area in conflict,, the
grant to that extent could be set aside only. by decree of court after
due proceedings.

It seems clear that a relinquishment as required by the Commis-
sioner, involving the former grant alone, which was subject to for-
feiture under the terms of this act, would not impair any rights ac-
quired under 'the company's application 023329 or through actual
construction as shown by the proof submitted therewith, and under
the facts of the case, the requirement appears to be reasonable.

However, should the company still insist that its rights would be
prejudiced through compliance with. the Commissioner's require-
ment and decline to submit unqualified relinquishment, the relin-
quishment as tendered may be accepted, leaving the question as to
whether the company acquired any rights as to the area in conflict
under the grant to its predeccessor, for judicial determination at
such time as it may affirmatively assert rights thereunder as against
a patentee or claimant under the public land laws of the lands af-
fected thereby.

The decisions appealed from are modified in accordance with the
views above expressed.

Modifged.

COEUR D'ALENE CRESCENT XINING COMPANY

Declaed November is, 1931

WITHD>AWAL-MINRSAL LANDS-SrATUTES.

The act of August 24, 1912, which amended section 2 of the act of June 25,
1910, is remedial and should be liberally construed to effect its purpose,
and nothing therein indicates any intention to curtail the metalliferous
miner's rights that could-be exercised by him on the public domain.

Mini SrTi- MINING CLAvM-WITHDRAWAL-POWEJ SIns.

The right granted by section 2337, Revised Statutes, to a mining claimant to
locate a mill site on nonnineral land is incident to the right to make
mineral entry, and such location, so far as applicable to metalliferous min-
erals, does not come within the prohibition of a temporary withdrawal for
power-site purposes under the act of June 25, 1910, as amended by the
act of August 24, 1912.

MILL SIrr-MINING CLAIM-APi-LToATToN-EviDENcS---PA.TNr.

Where a part of a mill site is contiguous to the end line oi, a lode claim
the formal and usual proofs of nonmineral character which accompany the
mill-site application will not suffice to permit entry and patent of that
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part of the mill site contiguous to such end line, but it must be shown
that the lode or vein does not extend into any part of the ground covered
by the mill site.

MINING CLAIm-WIPHDRAWAL-POWEnR SIT-FEDERAL POWER COMMISSION.

A valid mining claim can not be located on lands previously reserved for
power sites under the Federal Water Power Act of June 10, 1920, until a
determination by the Federal Power Commission that the value of the land
will not be injured or destroyed for the purposes of power development
by such location.

WATEa Powm -WITEDnwAIAT-MINinAL LANDs-FEDomAL WAeR POWER Acs-
f STATUTES. X

The Federal Water Power Act of June 10, 1920, is inconsistent with the
act of' June 25, 1910, as amended, which left open without restriction in
withdrawals thereunder the appropriation of the land under the mining
laws so far as they apply to metalliferous minerals and to the extent of
such inconsistency by section 29 of the former act the latter act was
repealed.

EDWARDS, Assistant Secretarry:

The Coeur d'Alene Cresent Mining Company has appealed from

decisions of the Commissioner of the General Land Office' dated

July 9, 1931, and September 2, 1931, wherein its mineral entry,

Coeur d'Alene 013196, was held for cancellation as to the land em-

braced in the Chesterfield lode and Evolution Millsite claims, but

which accorded the company the privilege to apply to have the land

restored from a prior power-site withdrawal, for which provision is

made under section 24 of the Federal Water Power Act of June

10, 1920 (41 Stat. 1063), and regulations thereunder. (Circular

No. 729, 47 L. D. 595.)

The record shows that amended location of the Evolution Millsite

was made by appellant April 17, 1914, as owner of -the- Yellow Pine

and Evolution lode claims for mining and milling the ores to be ex-

tracted therefrom. The lode claims mentioned are included in the

application for patent. According to the plat, M.- S. 3202B, the mill

site, irregular in outline, is contiguous to a side line of the South

Fork lode and both a side and an end line of' the Yellow Pine lode.

The company has submitted affidavits to the effect that the Evolu-

tion Millsite is an amendment of a mill site location, certified copy

of location notice of which is presented, showing the date of loca-

tion as March 9, 1886; that it was five acres in extent, rectangular

in form and made for the Golden Eagle lode, another claim included

in the application for patent. Claimant also refers to an item in

the- abstract of title,- showing conveyance of such mill site to the

company's grantors January 19, 1901, in connection with the Golden

Eagle and Evolution lodes. Averments under oath are made that

the original mill site has been used long prior to, at the time, and
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ever since the power-site withdrawal for mining and milling
purposes.

The Chesterfield lode claim was located January 1, 1921.
That portion of Sec. 11, embracing the Evolution Millsite and

that portion of Sec. 12, embracing the Chesterfield lode claim, in
T. 48 N., R. 3 E., are included in Temporary Power Site Withdrawal
No. 102 made January 17, 1910, which was continued by Executive
order of July 2, 1910, made under the' act of June 25, 1910 (36 Stat.
847).

The Commissioner held the amended mill site invalid because it
was made' after the power-site withdrawal. After consideration of
the additional showings as to the original mill site, he held in his
letter of September? 2, 1931, that the amended mill site took in new
ground within the withdrawal and to that extent it was invalid. He
also held that the company acquired no rights by location of the
Chesterfield lode, because it was likewise in said withdrawal and
"Section 24 of the Federal Water Power 'Act, * * * provides
that lands within'a power project and subject to the provisions of
said act shall be reserved from entry, location or other disposal under
the laws of the United States unless otherwise directed by the Com-
mission or otherwise by Congress."

Pertinent provisions of section 2 of the act of June 25, 1910, sripra,
read-

That all lands withdrawn .under the provisions of this act shall at all times
be open to exploration, discovery, occupation and purchasWuder the mining
laws of 'the. United States, so far 'as the same apply tdmin rals other than
coal, oil, gas and phosphates.

By the act of Auu st 24, 1912 (37 Stat. 497), the last line of the
sentence above quoted was amended to read,. after the word "to", as
follows: "metalliferous minerals".

Section 2337 (U. S. IC. Title 30, Sec. 42), Revised Statutes, enacted
as section 15 of the act of May 10, 1872, entitled "An Act to promote
the development of the mining resources of the United States
provides as follows:

Where nonmineral land not contiguous to the vein or lode is used or occupied
by the proprietor of such vein or lode for mining or milling purposes, such
nonadjacent surface ground may be embraced and included in an application
for ~a patent for such vein or lode,' and the same 'may be patented therewith,
subject to the same preliminary requirements as to survey and notice as are
applicable to veins or lodes; but no location hereafter made of such non-
adjacent land shall 'exceed five'acres, and payment for the same must be made
at the same rate as fixed by this chapter for the superfices of the lode. The
owner of a quartz mill or reduction works, not owning a mine in connection
therewith, may also receive a patent for his mill site, as provided in this
section.'
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The question is presented whether the mill site location as amended,
made by the proprietor of a vein or lode, is a location under the
mining laws of the United States, "so far as the same apply to
metalliferous minerals ", and therefore not within the prohibitions
of the withdrawal made under the act of June 25, 1910, as amended
by the act of August 24, 1912.

In Alaska Ooppger Company (32 L. D. 128), in speaking of the
first clause of section 2337, Revised Statutes, the department said
(pp. 129, 131)-

* * * Its manifest purpose is to permit the proprietor of a lode mining
claim to acquire a small tract of- noncontiguous, nonmineral land as directly
auxiliary to the prosecution of active mining operations upon his lode claim, or
for the erection of quartz mills or reduction works for the treatment of the
ore produced from such operation; * * * The logical inference is that the
mill site provision is intended solely to subserve a recognized practical neces-
sity. * *

*4 * : :* * : * * : *

* * * A mill site is required to be used or occupied distinctly and explicitly
for reining and milling purposes in connection with the lode claim with which it
is associated. This express requirement plainly contemplates a function or
utility intimately associated with the removal, handling, or treatment of the
ore from the vein or lode-

In tartman v. Smith (7 Mont. 19; 14 Pac. 648), the court said
(p. 651)-

* * 0 * The above section 2337 of the statute, by requiring the mill-site
to be included in the application for patent for the vein or lode, and that the
same preliminary steps, as to survey and notice, shall be had, as are applicable
to veins or lodes, and that it shall be paid for at the same rate per acre as the
mining claim, and may be patented with the vein or lode to which it is an
appurtenant, recognizes the mill-site as a mining possession. The location of
the mill-site, perfected according to law, like that of a quartz lode mining claim,
operates as a grant by the United States of the present and exclusive possession
of all the surface ground included within its limits.

In James TV. Nicol (44 L. D. 197), the department in holding that
the act of June 4, 1887 (30 Stat. 11, 35, 36), confers the right to locate
and purchase a mill site under the mining laws of the United States
within a national forest, quoted this provision of that statute-

It is not the purpose or intent of these provisions or of the act providing for
such reservations, to authorize the inclusion therein of lands more valuable for
the mineral therein, or for agricultural purposes, than for forest purposes
* * * Nor shall anything herein prohibit any person from entering upon
such forest reservations for all proper and lawful purposes, including -that of
prospecting, locating, and developing the mineral resources thereof: Provided,
That such persons comply with the rules and regulations covering such forest
reservations * * * and any mineral lands in any forest reservation which
have been or may be shown to be such and subject to entry under the existing
mining laws of the United States and the rules and regulations applying thereto
shall continue to be subject to such location and entry notwithstanding any
provisions herein contained.
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and stated as follows (p. 198):
The act of May 10, 1872, carried forward in the Revised Statutes, had as its

purpose, as set forth in its title, " To promote the development of the mining
resources of the United States." The mill site provision, quoted above, from
section 2337, Revised Statutes, is an essential part of the present system of
mining laws. A mill site claim may be embraced in the same application for
patent and be patented with the vein or lode in connection with which it is
used. Such application is subject to the same requirements as, to survey and
notice as are applicable to veins and lodes; payment is made at the same rate as
for the lode claim; :and, further, a location of a mill site must be made in
the same manner as a mineral claim. (Rico Townsite, 1 L. D., 556.)

The purpose and intent of the act of June 4, 1897, was to promote the
mineral development of the public lands within national forests. The mineral
lands were made subject to entry under the existing mining laws of the
United States. As an element of the mineral development of said lands, it is
necessary that the lode locator, or entryman, should be permitted to have
the ancillary right of locating and purchasing a mill site. The right to locate
a mill site is one granted by the existing mining laws, and is an incident under
the facts in this case to the right to make mineral entry. By necessary im.-
plication, therefore, the act of June 4, 1897, .supra, conferred the right to
locate or purchase a mill site in connection with a lode claim within a na-
tional forest. The Department also understands that the practice of the
General Land Office, previous to the decision here in question, has been in
harmony with the above view, and similar mill sites have been patented.

No reason is perceived why the same necessary implications do

not follow from the language of the act of 1912, supra. No reason-

able doubt can be entertained that a necessity exists in many cases

for suitable ground nonmineral in character appurtenant to a metal-

liferous miner's claim for mill-site purposes, without which the lodes

could not be properly and successfully worked. The language of

the act of 1912 above quoted indicates no purpose to curtail the

metalliferous miner's rights that undoubtedly he could exercise on

the public domain. It has been repeatedly held that section 2 of thel

act is remedial, and should be liberally construed to effect its pur- I

pose. United States v. Standard Oil Company (265 Fed. 751);

Consolidated Mutual Oil Comqany. v. United) States (245 Fed. 521);

United States v. Rock Oil Company (257 Fed. 331).
It is true that a precedent exists for the Commissioner's action

in the unreported departmental decision of July 9 1920, in the case
of Henry BolthAoff (D. 27912) wherein was affirmed the decision of
the Commissioner of September 28, 1914, holding that a tract located

as a mill site on June 1, 1911, was not subject to such location by

reason of a temporary power-site withdrawal made by Executive

order of July 2, 1910. But the department's decision states no

ground for attributing such force to the withdrawal, and the Com-

missioner's decision appears to be based on the ground that mill

sites, though sold under the mining law are disposed of as nonmineral

land, the assumption being thereby made that the act of August
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24, 1912, supra, excepted from the power of withdrawal there given
only metalliferous mineral, lands. If it had been the intention of
Congress to exclude only metalliferous mineral lands then it would
seem that the acts of July 25, 1910, and August 24, 1912, would have
used the words " all metalliferous mineral lands " instead of "all
lands,", but since the latter. act leaves open to the operation of the
mining laws "all lands " so far as the same apply to metalliferous
minerals, and section 2337, Revised Statutes, is almining law of the
United States, and applies to the mining and milling of metalliferous
minerals, and does not apply to anything else, it necessarily follows
that Temporary Power Site Withdrawal No. 102 did not bar the
exercise of rights under section 2337 of the Mining Act. Amended
Evolution Millsite is not, therefore, affected by such withdrawal.

It appears, however, that a part of this mill site is contiguous to the
end line of the Yellow Pine lode. The formal and usual proofs of
nonmineral character, which accompany the application do not
suffice to permit:entry and patent of that part of the mill site con-
tiguous to such end line. It must be clearly shown that the lode or
vein along which the Yellow Pine Mining location -is -laid,; either
terminates before the end abutting upon the mill site would otherwise
be reached, or that it departs from the side line of the mining claim,
and the ground embraced in such adjoining mill site is nonmineral in
character. Proof of this character must be supplied before the entry
for the mill site ground may be permitted to stand. Montana-Illinois
Copper Mining Comnpany (42 L. D. 434.)

It remains to consider the correctness of the Commissioner's action
in holding that the land in the Chesterfield lode claim ,is subject to
the operation of section 24 :of the Federal Water Power Act.

Section 24 reads as Afollows:

That any lands of the United States included in any proposed project under
the provisions of this Act shall from the date of filing of application therefor be
reserved from entry, location, or other disposal under the laws of the Uisted
States until otherwise directed by the Commission or by Congress. Notice that
such application has: been made, together with the date of filing thereof and a
description of the lands of the United States affected thereby, shall be filed
in the local land office for the district in which such lands are located. When-
ever the Commission shall determine that the value of any lands of the United
States so applied for, or heretofore or hereafter reserved or classifted as power
sites, will not be injured or destroyed for the purposes of power development
by location, entry, or selection under the public-land laws,. the Secretary of the
Interior, upon notice of such determination, shall declare:such lands open to
location, entry, or selection, subject to and with a reservation of the right of
the United States or its.permittees or licensees to enter upon, occupy, and use
any part or all of said lands necessary, in the judgment of the Commission, 'for
the purposes of this Act, which ' right shall be expressly reserved in every
patent issued- for such lands; 'and no claim or .right to compensationh shall
accrue from the 'oecupation or use of any of said lands for said purposes. The
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United States or any licensee for any such lands hereunder may enter there-
upon for the- purposes of this Act, upon payment of any damages to crops,
buildings, or other improvements caused thereby to the owner thereof, or upon
giving a good and sufficient bond to the United States for the use and benefit
of the owner; to secure the payment of such damages as may be determined and
fixed in an action brought upon the bond in a court of competent jurisdiction,
said bond to be in the form prescribed by the Commission: Proided, That
locations, entries, selections, or filings heretofore made for lands reserved as
water-power sites or in connection with water-power development or electrical
transmission may proceed to approval or patent under and subject to the
limitations and conditions in this section contained. [Italics supplied.]

As the record does not disclose that the land within this claim
is embraced in any proposed project under the Federal Water Power
Act, the first sentence above italicized has no application. The land
however, is within the description of land " heretofore * * *

reserved * * * as power sites," and therefore the determinatin
of the Federal Power Commission that the value of the land " will not
be injured or destroyed for the purposes of power development by
location, entry, or selection under the public-land laws," is a neces-
sar; to the execiselof eauthority by the Secretar -

cliuji ng such lands open to such forms of dispositioi with the reser-
vations j idd ink section 24. . In this respect the Federal Water
Power Act is inconsistent with the act of June 25, 1910, as amended,

which left open without restriction in withdrawals made thereunder,
the appropriation of 'the land under the mining laws so far as- the
same applied to metalliferous- minerals, and to the extent of 'such
inconsistency by section 29 of the former, the latter is repealed. The
instructions relative to section 24 of the Federal Water Power Act
of November 20, 1920, Circular No. 729 (47 L. D. 595), accordingly,
provide (p. 597)-

You will further observe that, while the act of June 25, 1910 (86 Stat. 847),
allows metalliferous mineral explorations and applications based thereon, the
act of June 10, 1920, makes no exceptions. . o l

Therefore, in future, any mineral application or location, based upon di
coveries made subsequent to June 10, 1920, which is in conflict with lands re- \

served or classified as power sites, should be rejected by you, subject to I-
appeal.

The Commissioner, therefore, properly held, that the applicant
acquired no rights by location of the Chesterfield claim, and was
right in advising him that he may apply for restoration of the land
under the provisions of section 24 of the Federal Water Power Act.
His action to this extent is affirmed. With respect to the Evolution
Millsite, the cancellation pro tanto as to the land therein on the
same ground is regarded as untenable. The decision on the case of
Henry Bolthof is not considered sound and will not be followed.

The action of the Commissioner as to the mill site is modified to the
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extent that if applicant shall file the additional proof herein indi-
cated as to the nonmineral character of that part of the mill site
contiguous to the end line of the Yellow Pine lode claim, the entry
will be permitted to stand as to the mill site and may be passed to
patent, all else being regular.

Affirmed in part and modified. in part.

:COEUR D'ALENE CRESCENT MINING COMPANY

Motion for rehearing of departmental decision of November 13,
1931 (53 I. D. 531), denied and case remanded to the General Land
Office by Assistant Secretary Edwards, January 7, 1932.

MINERAL RESERVATIONS IN TRUST PATENTS FOR ALLOTMENTS
TO FORT PECK AND' UNCOMPAHGRE UTE INDIANS

IEnstrotlions, November 13, 1931

UNCOMPAHGRE UTE INDIAN LANDS-ALLomMNT-MINERAL LANDS.

The acts of June 15, 1880, August 15, 1894, and June 7,1897; which contained
provisions, for the allotment of lands to the Uncompahgre Utes in the
State of Utah, did; not exclude from allotment those mineral lands that

* were adaptable to agricultural and grazing purposes..

FORT PFoX INDIAN LANDs-ALLoTMmNT--MINEnAL LANDS.

Neither the general allotment act of February 8, 1887, nor the act of May 30,
1908, which authorized allotments on the surplus lands of the Fort Peck
Indian Reservation, excludes mineral lands from allotment.

FORT PECK INDIAN LANDS-ALLOTMENT-MINEAL LANDS-OIL AND GAS LANDS-

RESERvATIoNS.

The setting aside of land in the'field as 'an allotment and its listing on the
completed schedule is such a disposition of the land as to remove it from
the class of "undisposed of" land as that term is used in the act of
March 8, 1927, which reserved to the Fort Peck Indians the oil and gas
in.the tribal lands undisposed of at the date of the act.

FOR.T PEoK INDIAN LANDS-ALLoTmFNT--APPLICATION-MINERAAL LANDS-OIL

AND GAS LANDS-RESEavATIoNs-TRIuST PATENT.

The act of March 3, :1927, which reserved to the Fort Peck Indians the oil
and gas in the tribal lands undisposed of at the date of the act, does not
require that a reservation be inserted in a trust patent issued for -' al

* . allotment where the allotment application, was pending, though unpe
fected on that date.

UNCOMPAmGnE UTE INDIAN LANDs-ALLoT>IENT-MINERAL LANDS-OIL SHALE
LANDS-RESERVATIONS--TRUST PATENT.

A mineral reservation under the act of July 17, 1914, will not be required
in trust patents to be issued for Uncompahgre Ute Indian allotments peg4-
ing April 15, 1930, the date of the Executive order withdrawing oil shale
deposits and lands containing them.
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First Assistant Secretary Dixon, to the Commissioner of the General
Land Offlce:

This letter relates to the questions presented (1) in your [Com-
missioner of the General Land Office] memorandum of February
7, 1931, attached to a letter (3033-31) from the Commissioner of
Indian Affairs of January 26, 1931, and (2) -in departmental memo-
randum of December 5, 1930; transmitted to you with instructions
disagreeing with your proposed letter, without date, "K" 1391771,
to the Commissioner of Indian Affairs.

These questions; are,' respectively--E

(1) Whether in view of the provision in the act of March 3, 1927 (44 Stat.
1401), specifically reserving to the Indians having tribal rights on the Fort
Peck reservation, the oil and gas in the lands 4' undispdsed of on the date of
the act," [italics supplied], trust patent to be issued on allotment No. 1511
to Charles Martin No. 2 should contain. such reservation.

(2) Whether, in view of the Executive order of April 15, 1930, temporarily
withdrawing, subject to valid existing rights, oil shale deposits and the lands
containing them owned by the United States from lease or other disposal, trust
patents to be issued Uncompahgre Ute allotments Nos. 400 and 372 located on
oil shale lands should contain mineral reservations under the act of July 17,
1914 (38 Stat. 409).:

As it appears in your memorandum of. February 7, 1931, that the
conclusion reached in the departmental memorandum of December
5, 1930, that the two Uncompahgre-Ute allotments there considered
should contain oil and gas reservation under the 'act of July 1'7,
1914, is regarded as a precedent for a like-reservation as to the
Fort Peck allotment, grounds for that conclusion have been given
further consideration and will here be first discussed..

Uncompahgre Ute schedule containing allotments Nos. 372 and
400 was approved by the department July 7, 1905. Both of these
were made on the? Uncompahgre Ute adjacent to the Uintah reserva-
tion. The plat of survey on which No. 400 appears was approved
May 16, 1906. Allotment No. 372'was adjusted to survey by order
of November 23, 1914; part of it was in conflict with a desert entry,
which was canceled as to the land in conflict November 30, 1918.
These lands were classified--by the Geological Survey-as valuable for
oil shale. No trust patent on either allotment has been issued. By
Executive order of April 15, 1930-

Subject to. valid eristi'g risghts the deposits.of oil shale, and the lands con-
taining such deposits owned by the United States, he, and the same are hereby
temporarily withdrawn from lease or other disposal and reserved for: the
purpose of investigation, examination and classification. [Italics supplied.]

In departmental memorandum of December 5, 1930, the position
wvs taken, that mineral' lands were not subject to allotmnt under
the act authorizing them; that these lands being valuable for oil
shale were withdrawn by the order of April 15, 1930,3and no valid
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right existed in the Indian thereto on said date, and that in order
to recognize the claims under these allotments, an Executive order
should be obtained eliminating the land involved from the with-
drawal, whereupon trust patents could be issued, with reservation
of oil shale under the act of July 17, 1914. Action was taken in
accordance with these views to the extent that an Executive order
was obtained eliminating the land from the withdrawal order, with
a view to the issuance of patent with oil shale reservation. The
conclusion that a valid allotment could not be made of mineral land
was based upon the view that the word " agricultural " as it occurs
in the joint resolution of June 19, 1902 (32 Stat. 744), under which
it was said that the allotment was made, was used in contradis-
tinction to the word " mineral." The pertinent part of this act
reads-

All allotments hereafter made to Uncompahgre Indians of lands in the Uintah
Indian Reservation shall be confined to agricultural lands which can be irrigated,
and shall be on the basis of eighty acres to each head of a family and forty acres
to each other Indian, and no more.

The act goes on to provide that the Uncompahgres who take up
land on the IUintah shall enjoy the grazing rights on the lands set
apart for that purpose in common with the other Indians.

It may be questioned whether this act has any application at all,
for these allotments though made by Uncompahgres are not; on
lands -in the Uintah reservation, but I understand that it is the
practice of the Indian Office to regard. the act- as applying to the
adjacent Uncompahgre land.

Decision of that, question is not important for the acts that un-.
questionably apply to these Uncompahgre lands confine allotments to
"agricultural " land.

Provision for allotments to Uncompahgres in the State of Utah
is made in the act of June 15, 1880 (21 Stat. 199-205), providing
for a ratification of the agreement-with the confederated bands of
IUte Indians, and in the acts of August 15, 1894 (28 Stat. 286, 337),
and June 7, 1897 (30 Stat. 62, 87).

The act of 1880 provides that (p. 200).-

The Uncompahgre IJtes agree to remove to and settle upon agricultural lands
on Grand River, near the mouth of the Gunnison River, in Colorado, if a
sufficient quantity of agricultural land shall be, found there, if not then upon
such unoccupied agricultural lands as may be found in that vicinity and in
the Territory of Utah.

Thereafter follow provisions as to character and quantity of land
to be allotted, so much agricultural, so much grazing.

Section 20 of the act of August 15, 1894, provides for the appoint-
mnent of three commissioners to allot agricultural lands in severalty
to the Uncompahgre Ute Indians within their said reservation and
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to report to the Secretary of the Interior what portions of said
reservation are unsuited, or will not be required for allotments,
which portions so reported were by proclamation to be restored to
the public domain. Section 21 of said% act provides, inter alia, that
the remainder of the lands upon. approval of the allotments shall
be open to entry " under the homestead and mineral laws of the
United States" [italics supplied] with certain restrictions; as to
asphaltum, gilsoniteor like substances.
- This act left the reservation intact until the Indians were allotted

homes and the allotments were approved by the Secretary which
had not been accomplished by June 7, 1897, when Congress recog-
nized that the contemplated allotments had not up to that time been
completed and declared the reservation should cease 'April 1, -1898,
and "all lands not theretofore allotted in severalty" should -be
open to location and entry " excepting therefrom all lands, contain-
zing gilsonite, asphaltum, elaterite or other like substances. And
the title to all lands containing gilsonite, asphaltum, elaterite, or
other like substances is reserved to the United States." High Meeks
(29 L. D. 456)..

Pursuant to the authority of the act of March 3, 1903 (32 Stat.
982, 998), by Executive proclamation of June 6, 1906 (See 34 L. D.
648), the even-numbered sections containing the mineral substances
mentioned in the act of June 7, 1897, were offered for sale, saving
mining locations made before a certain date and validated by said
act, " and saving and excepting lands allotted to Indians, and all
other lands legally reserved and appropriated."

It seems very clear from this recital of certain pertinent legisla-
tion respecting the Uncompahgre Ute reservation, that the reserva-
tion of certain mineral substances named applied only: to lands
open to location and entry and not to allotments, and that the procla-
mation of June 6, 1906, offering the lands containing such deposits
-for sale, distinctly recognized in its saving clause an Indian allot-
ment theretofore made on lands containing such deposits as a legal
appropriation. It should also be pointed out that the department
in Higah Meeks, supra, definitely rejected the contention there made,
that by reason of the treaty stipulations of 1880 entitling the Indians
to allotments on " agricultural lands " the order of January 5, 1882,
setting apart the Uncompahgre Ute reservation which was subject
to allotment, covering mineral land was void, and; furthermore
under the instructions given to a new commission formed August
26, 1897, nothing is said as to the exclusion of mineral lands from
allotments made on the two reservations, the Uintah and Uncom-
Tpahgre, but as to any allotments the Indians might select on unoc-
cupied and unentered lands elsewhere in Utah it was directed " you
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will allot such unoccupied unentered lands elsewhere in Utah, as
they may select, such lands being of course noninineral." Without
going into detail it is sufficient to say, that allotments were made on
the reservations without regard to the mineral or nonmineral
character of the land and trust patent issued therefor.

F The statutory provision that allotments are to be made on agricul-
tural lands is not peculiar to the acts applicable to the Uncompahgre-
Utes. It occurs in numerous, acts providing for the allotment of
lands-on other reservations, and where the question has come Iup as
to certain of these acts whether the words " agricultural " by impli-
cation excluded mineral land, the answer, generally speaking, has

X .been in the negative1 In this connection may be noticed the instruc-
fions of October 1, 1912 (1-43634; 97140-1912) holding allotments
on the Fort Peck surplus lands should be permitted to stand although
subsequently classified as coal land. The opinion [unreported] of
the Solicitor of July 11, 1917, holding that the words "irrigable and
grazing," as they occur in the act of March 1, 190T (34 Stat. /1015,
1035), relating to the Blackfeet Reservation and similar words in the
general allotment act of 1887 (24 Stat.. 388), did not import exclu-
sion of mineral lands agricultural and grazing in character from
allotment. Similar rulings are cited as to the Fort Berthold and
Wind River Reservations. In United. States v. Payne (264 U. S.
446), it was said (p. 449)-

* I * ~We are, therefore, constrained to reject the rigidly literal inter-
pretation of the Allotment Act for xwhich the Government here contends. -It
is not an unreasonable view of the requirement that an allotment shall not

exceed eighty acres of agricultural-or one hundred and sixty acres of grazing
land " to say that it was not meant to preclude an allotment of timbered lands,
capable of being cleared and cultivated, but simply to differentiate, in the
matter of area, between lands which may be adapted to agricultural uses and
lands valuable only for grazing purposes..:

(7 In. view'of the long continued departmental practice and construc-
tion, it would seem that stronger language should be required in
applicable statutes to import a reservation of mineral land from
allotment than implications, contrary to pretious constructions, from

u-the use of the words " agricultural ", " irrigable "I and the like. Espe-
cially should this be true, where. the allotments as here are tribal
allotments; made under the obligations of the treaty of 1880, where-
under the Uncompahgres surrendered the absolute estate in the lands
they held-in Colorado.

I am therefore of* the opinion that at the date of the Executive
order of-April 15, 1930, the Indian allottees in question had at least
a valid, if not a vested right, and their right is not affected by such
withdrawal, assuming but not implying Ithat the lands 'allotted were
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public lands, to which the authority to make withdrawals under the
act of June 25, 1910 (36 Stat. 847), as amended, only applies.
Payne v. Newi eXeio (255 U. S. 367). I am further of the opinion
that the act of July 17, 1914, has :no application, as these allotments
were not made under any "nonmineral public land law." Trust
-patents should be issued accordingly on allotments Nos. 372 and 400
without mineral reservation. Instructions above mentioned to the
contrary are hereby vacated.

With respect to the Fort Peck allotment in question, the only
given facts are that the work of allotment was commenced Sep-
tember 7, 1926, and the schedule of allotments completed February
28, 1927, and except as to the allotment of Martin, approved October
21,: 1927, without directions to impose the oil and gas reservations

in the trust patents under the act of March 3, 1927. The record
shows that in due course patents issued accordingly on; the allot-
ments so approved. It is also shown that the Martin allotment was

* excepted from approval because of apparent error. in description
of the land, and according to the-letter of January 26, 1931, from
the Commissioner of Indian Affairs, the error consisted in specifying
in the description the tract allotted as in Sec. l instead of See. 2,
T. 26 N., R. 42 E.; the statement being further made to the effect
that the latter tract was vacant and available for allotment though
supplemental plat. of survey was necessary to describe the land
'properly and to issue a trust patent to the allottee in accordance
with the acts cited in approving the schedule of October 21, 1927.

As to the error in description of the tract selected, it is believed
that the assumption is justified that it was a mere clerical error,
that the tract in Sec. 2 wasi actually selected for allotment,. and the
case will be considered as if the record showed such tract as selected
;for allotment. So regarding the selection, the question ispresented
whether the land included therein was " undisposed of" within the
meaning of the act of March 3, 1927, so as to require that a reserva-
tion of oil and gas be impressed on the trust patent issued thereon.

In view of the departmental rulings to which attention is called
in the discussion above.as to the Uncompahgre-Ute allotments, noth-
ing, more need be said in support of the view that neither the pro-
*visions of the general allotment act nor the act of May. 30, 1908
(35 Stat., 558), authorizing allotments on the surplus lands of the
Fort Peck Reservation, exclude mineral lands from allotment. Ex-
cept for the provisions in the act of February 14, 1920 (41. Stat.
408, 421), permitting allotments on lands classified as coal with
reservation of the coal to the Fort Peck Indians, no other legisla-
tion appears to have been enacted prior to the act of March 3, 1927,
affecting the right of the Indian to have allotted to him mineral
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land. Martin, therefore, may be regarded as having acquired at
-least a valid inceptive right prior to the act of March 3, 1927. It
is, however, suggested in your memorandum of February 7, 1931,
that the words " undisposed of " import a final disposition of, and
vested right to the land, and the allotment selection not having
received departmental approval, the mere selection did not consti-
tute a vested right.

It should be noticed, however, that the department on October
21, 1927, authorized trust patents, many of which have since been
issued, on a great number of allotments on the same schedule, all
of which had the status of unapproved selections on March 3, 1927.'
This action, while it does not necessarily impel the inference that
rights were deemed to be vested under the allotments, it must be
taken as implying an adjudication, that the setting aside of the land
as an allotment in the field and its listing on the completed schedule
was a disposition of the land within the meaning of the act above
cited.

It is also noticed that the regulations of January 18, 1929 (Cir-
culars and Regulations of the General Land Office, 1930, pp, 715-
716), providing for the reservation of oil and gas under the act of
March 3, 1927, in homestead entries made upon the Fort -Peck: lands
directed that the reservation be made only upon future applications,
and made no such requirement as to pending unperfected entries at
the date of the act, which implies the construction that something
less than a complete equitable title and vested right to a patent con-
stituted a disposal of the land under the act. See also the decision in
Raymond Beear HilI (52 L. D.: 688), wherein it was held that "the
filing and recording of an allotment selection by a qualified Indian in
the field, operates to segregate the land from other disposal and con-
fers upon him a preference right to the land as an. allotment, which
upon approval by the department, vests in him' an equitable right
to a patent."

While the question of the character of the interest 'which the
Indian must acquire before March 3, 1927, in'the land selected for
allotment in order to consider the land disposed of is not free from
difficulty, the decisions suggesting a contrary view from that which
the department has expressed,: are not so plainly in conflict or in

*point as to require any disturbance of the practice that has hereto-
fore prevailed, i. e., to issue a trust patent without mineral, reserva-
tion under the act of March 3, 1927, to an allottee on the Fort Peck
reservation, where the allotment has been filed and recorded prior to
the date of said act. It follows that the trust patent to be issued to
Charles Martin No. 2 should be issued without oil and gas reserva-
tion to the Indians having tribal rights in the lands of the reservation.
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AUTHORITY OF THE VETERANIS' ADMINISTRATION TO. TRANSFER
INSANE SOLDIEZS, SAILORS, AND MARINES COMMITTED TO 'ST.
ELIZABETHS HOSPITAL

Opini onNovember 20, 1931

INSANE PE SoNS-SoLDERs, S rroas, MRiNES-ST.d ELIZABnTBns Hosrra-
SucRxTAnYx oF. WAX-VmrnANs' ADMINISTRATION.-

The transfer of insane persons of the Army,' Navy, o-or' Marine. Corps, com-.
mitted to St. EizaIeths Hospital by the Secretary of War or the .Secretary.
of the Navy pursuant to section 4843, Revised. Statutes, to the rolls of the
Veterans' Administration does. not affect the authority of the hospital to
continue to 'hold such patifnts' until released or discharged by the com-
mitting officer.

INSANE PERSONS -SOLDIERS, SAIORS, MAXINES-TRANSFER-ST. ELIZABErS
HOsPIrrA-ADMINsI5TATOR OF: VETERANs' AFFAIRS-DELEGATION or AwTuon-
ITY.

Transfet i insane: persons of the Army, Navy, or' Marine Corps, confined in
St. Elizabeths Hospital to the 'rolls of the Veterans'*Administration is one
of the functions, powers and duties which the Administrator of Veterans'

* AffairsJis a thorized~ to delegate, to the Medical Director of that organiza-
tion by section 5, of .the World War Veterans' Act of June 7. 1924, as
amended by the act of July 3, 1930.

PIN.NErY, Solicitor..X:

C Certain questions submitted by the assistant to the Superintendent
of St. 'Elizabeths Hospital relative to the transfei of retired' men
committed by the Secretary of the Navy to the' rolls of' the Veterans'
Administration at'the hospital by order of the Medical Director of
that bureau have been referred tome, for consideration and opinion.

It appears that the hospital has recently. received some 41 letters
signed by the Medical Director of that bureau authorizing the in-
eclusion of the names of certain retired officers and 'men mostly from
the Navy r on thqe monthly voucher submitted to. the Washington
regional office of the Administration.

The notices in each case read as follows:

.This office has been informed that a requ'est has'been made by the'respon-
sible representative' of the above named retired man to have his name 'placed
on the Veterans' Administration rolls at your hospital. -

Since it has been determined that this retired man is entitled tto hospitaliza-
tion under the provisions of the World War 'Veterans' Act -1924,' as amended,
and hle has prevwusly been admitted to your hospital' upon the Iauthority of
the Secretary of the Navy, you are hereby Athorized to include'this name, from'
this date, on the .monthlyt vooucher submitted to, thteWashi~ngton Regional

The per diem Crate for this retired man will be no greater than for discharged
,x-service men. !i

These letters appear to have been written in conforrity with an
order ldated June 23, 1931, issued. 'by the Administrator on the sub-
ject of "Authority 'for placing names of retired men of the U. S.
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A~rmy, U7.' S.. Marinev Corps,; and- U. S. Navy, upon the Bureau rolls
at St Elizabeths Hospital, Washington, )D. C." Al copy of this order
was furnished the hospital.

In substance, the Medical Director advises that it has been deter-
mined that the retired men named are entitled to hospitalization
under~the, provisions of the World War Veterans' Act of June 7,
1924 (43 Stat. 607), as amended. It is assumed that this. determina-
tion was made. after application and adjudication of their; rights
under section 202(10) of the said act as prescribed by the order of
June 23, 1931, above -referred to.

My 'opinion has been requested with respect to the 'following
questions:

1. Whether the authority to hold such: patients when committed either by"
the. Secretary of the Navy or the Secretary' of. VWar can be transferred to the
Administrator of the Veterans' Administration?

X ! 2. Whether the Medical Director of that bureau has the authority to, sign
these orders transferring such patients, and whether the hospital may continue
to hold such patients under his direction?

Section 191, 'Title 24; of the United States Code, which comprises
section 4843 of the Revised Statutes, as amended, reads 'as follows:

Admission; insane persons of Army, Navy, Marine Corps, and Coast Guard.-
The superintendent, upon the order of the Secretary of War, of Xthe Secretaryi
of the Navy, and of the Secretary of the Treasuryj 'respectively, shall receive,
and keep in custody until they are cured,. or removed by the same: authority
which ordered their reception, insane .persons of the following descriptions:

'First. Insane persons belonging to the Army, Navy, Marine Corps, and Coast
Guard.

Second. Civilians employed in the Quartermaster Corps of the: Army who
may become insane while in such employment.

Third. Men who, while in the service of the United States, i in the Army,
Navy, or Marine Corps, have been admitted to the hospital, and have been
thereafter discharged from it on the supposition that they have recovered their
reason, and have, within three years after such discharge, become again insane
from causes existing at the time of such discharge, and have no adequate means
of support.

Fourth. Indigent insane persons who have been in either of the said, services
and been discharged therefrom on account of disability arising from such
insanity.

Fifth. Indigent insane persons who, have become insane 'within three years
after their discharge from such service, from causes which arose during and
were produced by said service. 4(H.S. Sec. 4843; Aug. 24, 1912, c. 391, Sec. 3,
37 Stat. 591; Jan. 28, 1915, c. 20, Sec.2, 388 Stat. 801.)

It has been held that, a retired Navy officer is subject to the juris-
diction of the Secretary of the Navy as respects commitment to the
hospital for the insane. 'White v. Treibly (57;App; lD. IC. 238; 19
Fed. (2d) 712). From the facts in that case it appears that Com-r
mander 'Treibly was honorably' retired from ' the avy on or about
November '27, 1922,. and or' 'Octbber 31, 1P23, by direction of the-
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Secretary was committed to St. Elizabeths Hospital. The court
concluded, that as Treibly's " incapacity is the result of an incident
of the service," his' care and protection- while thus incapacitated and
unable to act, for'himself arethe concern and duty of the Govern-
ment, and his commitment therefore was authorized by section 4843
of the Revised Statutes, citing Unvited States v. Tyler (105 U. S.
244).;

In the case of United States v. Fiizzell (19 App. D. C. 48), stress:
ing the fact that the statute provides that the. patient shall not only
be' received but likewise kept~ in custody until he is cured or until
removed' by: the 'same authority which ordered his reception, the
court expressed the view that it gives no authority to: the superin-:,
tendeht to' dischargef him ' for the reason that, by his' intermediate
discharge from' the Army he' has ceased to be a soldier of the United
States. On'page 54 the Court said-' '

We take it that the purpose and plain intent of the act of Congress were
that' any person'in"the military service of the United States becoming insane
might be committed to the. hospital during his term'of service, and thereafter
detained, there at the expense of the United States, until he was cured, or was
removed by the same authority which committed him, notwithstanding that in
the meantime he ceased to be' in such military service.

However, in later actions in the Supreme Court of the District of
Columbia in habeas corpus proceedings the view was expressed that
the discharge from the Army of men so committed terminated the
authority of the hospital to further hold the patient unless pro-
ceedings were instituted for the purpose of testing his soundness of
mind as provided by law. (See the unreported case of In re David
Albertstein, petitioner.) .,Proceedings having been instituted in the
case and the jury having 'rendered its verdict finding petitioner to
be of unsound mind but without suicidal, homicidal or other danger-
ous tendencies, ordered his release by order dated May 12, 1927.

It does not appear that in 'either the Frizzell or Albertstein cases
the parties. were retired officers or men of the Army or Navy. The
authority to hold retired officers committed by order of the Secre-
tary of the Navy which has been definitely- established by the de-
cisiens of the courts appears to apply in principle to retired en-
'listed men likewise committed,, and their release, can be effected only
by being discharged as cured or removed 'by the same authority
which ordered their reception. Section 4843, Revised Statutes.

No question isi raised as to the authority of the hospital to con-
tinue to hold these men -'under the' commitments 'of the Secretary
of the; Na. In' fact the order of' the, Administrator recognizes this
authority. In this respect the ,order provides as follows: 

A retired man at St. Elizabeths' taken 0over by' the' bureau,' or his guardian
in his behalf, will be informed that he will be transferred to another hospital
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should it become administratively desirable or necessary to do so, and if and
when that occasion arises the Secretary of War, *or Secretary of Navy, as
the case may be, will be requested to authorize his removal in accordance
with the provisions of the law governing removal or discharge of insane per-
sons belonging to the Army and Navy (Sec. 191, Title 24, U. S. Code). This
law provides for the removal of insane persons belonging to the Army and
Navy by. the same authority which drdered their reception,- which in the cases
interesting us at the present time would be the Secretary of War or Secretary
of the Navy.

In view of the foregoing I am of the opinion that the transfer of
the men named in the letters to the rolls of the Veterans' Admin-
istration is not intended to affect, nor does it affect, the authority
of the hospital to hold these patients under the orders of- commit-
ment. by the Secretary of the Navy, and the authority to continue to
so hold them is expressly recognized in the Administrator's order,
until released or discharged as prescribed in Section: 191, Title 24,
United States Codesupra. 
* The second question concerns the authority of the Medical Direc-
tor to sign the orders transferring these men to the rolls of the
Veterans' Administration. It seems clear that the 'Administrator
himself is clothed with the authority to determine the right of these
persons to the benefits of the War Veterans' Acts. He further is
clothed with authority to delegate certain functions to officers and
'employees of the: bhrcu. His powers are defined in Section''426,
Title 38, United States Code, amended, as follows:

The, director, subject to the general direction of the President, shall admin-
ister, execute, and enforce the provisions'of this chapter, and for that pur-
pose shall have full power and, authority to make rules and' regulations, not
inconsistent with the provisions of this chapter, which are necessary or appro-
priate to carry out its purposes, and 'shall decide all questions arising under
this chapter and all, decisions of questions of fact and law affecting any
claimant to the benefits -of Parts II, III, or IV. of this chapter shall be con-
clusive except as otherwise provided herein. All officers and' employees of
the bureau shall perform such duties as may be assigned them by the director.
All official acts performed* by such officers or employees specially designated
therefor by the director shall 'have the same force and* effectt as though per-
formed by the director in person.. Wherever under any provision or provisions
of this chapter regulations are directed or authorized to be' made, such regula-
tions, unless the context otherwise requires shall be made by the direc-
tor. - * * (June 7, 1924, c. 320, sec. 5, 43Stat. 608.)

With respect to hospitalization, Section 434, Title 38 of 'the'United
States' Code [Supplement V] reads in part as follows:

- 7 ii \, 2 ,11 a, follows:,R , I 

The director, subject to the general directions of the President, shall be
responsible for the'proper examination, medical care, treatment,' hospitaliza-
tion, dispensary, and convalescent care necessary and reasonable tftercare,
welfare of, nursing, vocational training, and such other services as may be
necessary, in the carrying out of the provisions, of this chapter, and for that
purpose is hereby authorized, at the direction-ofi the President or with -the
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approval: of the head~ of: the department concerned, to;utilize the facilities
existing on June 7, 1924, or future, facilities of the United States Public Health
Service, the War Department, the Navy Department, the Interior Department,
the National Home for Disabled Volunteer Soldiers, and such other govern-
mental facilities as may be made available for the purposes set forth in this
chapter; and such governmental agencies are hereby authorized to furnish
such facilities, including personnel, equipment, medical,- surgical, and hospital
servicesiand supplies: as the director may deem necessary and advisable in
carrying out the provisions of this chapter, in addition to such governmental
facilities as are hereby made available. (June 7, 1924, c. 320, sec.; 10, 43 Stat.
610, as amended July 2, 1926, c. 723, sec. 1, 44 Stat. 790; July 3, 1930, c. 849, sec.
2, 46 Stat. 991.)

The functions, powers, and duties conferred by law -upon the Di-
rector, with.other powers are conferred upon and vested in the
Administrator of Veterans' Affairs by act of July 3, 1930 (46 Stat.
1016), (Section 11a, Chapter lA, Title 38, United States Code, Sup-
plement V).

It seems to be within the intent of the act that the Director (now
Administrator) may assign certain duties to officers and employees
and that all official acts performed by such officers and employees,
specially designated therefor by the Director, shall have the same
force and effect as though performed by the Director in person..
There is no specific provision in the statute conferring authority
upon the Medical Director to sign orders of this character, but it
appears that under the law he-may be specially designated by the
Administrator to perform such- duties.

In answer to the second question, I have therefore to advise you
that in my opinion the transfer of the names specified to the rolls
of the Veterans' Administration may lawfully be made under the
orders signed by the Medical; Director, in the event that: he :has been
specially designated by the, Administrator to :perform this function,
but that such transfer in itself does not affect the authority to hold
such patients under commitments of the Secretary of War or Secre-
tary of the Navy, under which they were received and held as pro-
vided by Section. 4843, Revised Statutes (Sec. 191, Title 24, United
States Code).

In the letter of the assistant to the Superintendent presenting the
questions, attention is called to the fact that one of the patients named
was discharged from the hospital on November 26, 1930, and that
two others are on parole. There also appears to be an error in the
official designation of one of the parties named. TheseX matters
should be brought to the attention of the Veterans' 'Administration
with the view to havingL such corrections made. as the facts may
warrant.

Approved: . .

Jo:EN I. EPWRDSw . . .
Assistant Secretary.
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DISTRIBUTION OF CROW INDIAN TRIBAL ;FUNDS-FINAL ROLLS

Opwion, Yovember 20, 1981,

Cnow INDIANs-TRIBAL FrwDs-FiNAL RoLLS-STrAUTES.-

: Sections 3 and i1 of the; act of June 4, 1920, having been left undisturbed
by subsequent legislation, remain conclusive and exclusive as to who are
entitled to share in 'the distribution of the Crow Indians tribal funds, and
the expression " to the Indians entitled "' has reference only to those whose

.;! aines appear on. the final rolls made as provided for by that act.

(thow INDIANS-MINoRS-ALLOTAsEuT-TRiDAi FufNDS.

The act of May 19, 1926, as amended by the act of May 2, 1928, granted
to the children of the Crow Tribe living on' the former' date and to those

- thereafter born only allotments of lands, and it did not extend the pro-
visions of sections 3 and 11 of the act of June 4, 1920, to include them
in any distribution of funds accruing subsequent to December 4, 1920.

CROW INDIANS-TRiBAL FUNDS-FINAL ROLLS.

The distribution: of funds accruing from any source subsequent to six
* months after June 4, 1920, is limited to those Indians of the. Crow' Tribe
* whose names appear on the final rolls prepared in accordance with the

provisions 6of section 3 of the act of that date.

CRow INDiANS-ALLoTTMENT-ALI.On'EE-LEASR--MINOBs.

' The sole object in the amendment of section i of the act of June 4, 1920,
by the act of May 26; 1926, was; to extend to aottees thereunder a
further privilege, that of leasing; their allotments, or any part thereof,
and the allotments, of minor children for farming and grazing purposes,
and not to move forward the date of the, qualifications for allotment from
June 4, 1920, to the date of the amendatory act.,

)FINNEYSOliCitor,-

'Upon recdmmendation of thei Commissioner;of Indian Affairs my
opinion .is requested on certain questions arising in connection''with
the final rdlls of the Crow Indian Tribe in Montana, prepared under
the provisions of the act of June 4, 1920 (41 Stat. 751) ' entitled "An
Act to provide for the allotment of lands of the Crow Tribe, for the
distribution of tribal 'funds and for other purposes.- .

.The original reservation of the Crow Tribe' was reduced in area
by cessions made under three successive acts of Congress ;each of
which -provided for allotments in severalty to the Indians and dis-
posal of the unallotted lands under the public' land laws. 'Bills were
subsequently introduced:in Congress, some looking to the reopening
to public entry of the remaining 'tribal lands and others for the pro-
rating instead of such lands among: the members of the Crow Tribe.
None of .these bills was enacted and the matter culminated in- the
above act of Jmune 4, 1920, section. 1 of which authorizes the allotment
of lands in severalty to the members of the Crow Tribe as followsg:'

8 * * one hundred and sixty acres to the heirs of every enrolled member,
entitled to allotment, who died unallotted after December 81, -1905, 'and before
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'the passage of this Act;; next, one hundred'and sixty' acres to every allotted
'member living at the date of the passage of this Act, who may then be the head
of a family and has not received allotment as such head of a' family', and
Thereafter to prorate the remaining unallotted allotable lands and allot' them
so that every eniefoled member living on the date of the passage of this Act and
entitled to allotment shall receive in the aggregate an equal share of the allot-
able tribal lands for his total allotment of land of the, Crow Tribe. Allotments
'made: hereunder' shall' vest title in'the allottee subject only to existing tribal
16asas; which leases in no event shall be renewed or extended by the Secretary
of the Interior after the passage of this Act,,. * .. [Italics supplied.]

: Sectioh 3 of the act'provides- :

That the Secretary of the Interior, shall, as speedily as possible, after the
passage of this Act, prepare a complete roll, of the members of the Crow, Tribe
who died unallotted after December 31, 1905, and before the passage of this
-Act; also, a complete roll of the allotted 'members of the Crow Tribe who six
months after the date hereof are Wing and are heads of families but have not
received full allotments as such; also, a complete roll of the unallotted members
of the tribe living six months after the approval of this Act who are entitled to
allotments. Such rolls when completed shall be deemed the final allotment rolls
of the Crow Tribe, on which allotment of all tribal landis and 'distribution of all
tribal funds existing at said date shall be made. [Italics supplied.)-*

From z.6asbal eiamination it. might appear that conflict exists be-
tween the provisions of sections i and 3 of the act of 'June 4, 1920, as
to the 'various classes of allottdes provided for therein, but a careful
X analysis of the situation' made in the Solicitor's opiion of November
22, 1921 (48 L. 4D. 479), in the case of.Big Laiy, a Crow Indian, shows
that it ist posible to recondile or harmonize the two provisions. Sec-
tion 11 of the same act after providing, among other'expenditures,
for the purchase of seed, aimials', machinery, tools,' implements, and
othgr equipment for- sal'e' to individual niembers of the tribe, further
prondes-

*: '* * *;fThat after said sums have been reserved and set: aside, together
with 'a sufficient amount to pay' aul other expenses authorized by this Act,' the
balance *of such consolidated fund, and all other. funds' to the credit of the
tribe 'or placed to its credit thereafter, shall be distributed per capita to the
Ihdiedns entitled. [Italics'supplied.]

: The foregoing was the situation so far as the present inquiry is
concered as 'it existed under the act of June 4, 1920, and before! any
further congressional legislation had been enacted. It: was said,
among other things, in-the Solicitor's opinion of 'November 22,' 1921,
:spra, with respect to the finality of the rolls of the Crow Tribe as
provided frin'that':act (p. 483)eI-

Here, however, a diffefentisituatibn-obtaihs, forfclearly there is no authority
to add to I" the final rolls of the Crow Tribe " any children born after December
4, 1920. Again, under our' other acts, the ilands remaining after completion .of
the allotment work, either become subject to public sale and entry, or else re-
main Indian tribal property subject to future disposition by Congress. Here,
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theoretically at least, :not allotable. landsi are, lo remain, as they must ,be pro-
;rated ,in such manneras to give memberss. of the tribe living, on a certain date
anm equal share.,-

Administrative officers being without power to- alter -or. amend existing law,
,we can not change the requirements of the act in this respect.. * * *

Th6 act of May 19, 1926 (44 Stat. 566), provided for the allotment
o af las to living chilren on the Crow ReservatioA, includig lands
theretofore opened, to entry. Section 1 of the actrads as follows:

That the Secretary. of the Interior is; hereby- authorized to allot lands in
severalty to children of the Crow Tribe, nouw living, not heretofore allotted,
from any suitable lands belonging to the tribe now available for allotments,
or which may become available, including any Crow lands heretofore opened
to entry and sale. [Italics supplied.]

- This section was amendedby the act of May 2, 1928 (45 Stat. 482),
by adding after the words." including any C:row lands opened to
entry and sale " the following -~ "and to allot land to children here-
after born so 'long as there are lands* of said tribe available for allot-
'ment purposes." Except for this addition the provisions of said
section 1 remain the same.

The act of June 4, 1920, supra, was amended by the. act of May 26,
1926 (44 Stat. 658) the title of which is "An act to amend sections
1, 5, 6, 8 and 18 of an act approved June 4, 1920." The provisions
*of sections 5, 6, 8 and 18 have no decisive bearing in connection with
the present inquiry. Section 1 of the act of 1920 is repeated verba-
tim in the amendatory act of May 26, 1926, the amendment consist-
ing of the following addition thereto:

Provided, further, That any allottee classified as competent may lease his
or her allotment or any part thereof and the allotments of minor children for
farming and grazing purposes. Ahy adult incompetent Indian with the ap-
proval of the superintendent may lease his or her allotment or any part thereof-
and the allotments of minor children for farming and grazing purposes. The
allotments of orphan minors shall be leased by the superintendent., Moneys
received for or.on behalf, of all incompetent Indians and minor children shall
be paid to the superintendent by the 7lessee, for the benefit, of said Indians., No
lease shall be made for a period longer than five years. All leases made under
this section shall be recorded at the Crow Agency.

The questions submitted by the Indian Officefor opinion are the
following:

1. Should the distribution .of funds accruing from, any source subsequent to
six months: after June, 4, 1920, be limited to Indians whose names appear on
the final rolls prepared under section 3 of the Act of June 4, 1920?

2. Should the names of after-born children living at the date 'of payment
be added to :the roll. so that they will-participate therein?,

3. Should the names of all enrollees, who may. have. diedi before 'payment of
any such subsequent accruals be eliminated from the roll?.

The questions involve the right of Crow children born since the
closing of the final rolls, as provided for'in the act of 1920, to par-
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ticipate in the distribution of the ~ dstribe. The act of
May 19, 1926, supra, expressly authorizes allotments of land to Crow
children born after:the closing of the prior:rolls, but nothing is said
therein as to the right of the children to: share in the distribution of
tribal funds. It has been contended that such children are entitled
to share in all the funds accruing to-the tribe subsequent to December
4, 1920, the date the prior rolls became final: and also all future
accruals,, on the theory that the act of 1920 contemplated that the
rolls provided for therein were intended to be final only as to allot-
ments of lands and the distribution of tribal funds:" existing at that]
date "-December 4, 1920; in other words the contention being: that
as section 3! of the act of June. 4, 1920, specifies that the' distribution
of all tribal funds " existing " six months after. the date of the act
should' be; paid to those on the final rolls and makes not provision for
the distribution thereof, Congress must have intended when,. that
section is taken in connection with section 11 of the act that such,
funds should be distributed in accordance with. the usual practice as
to per capita payments under- a fluctuating roll, that is, eliminating
the deaths and adding the births.

However, a different view is possible under the legislation, that
is, that Congress meant what it said in the act of 1920 in declaring
the rolls of the tribe to be final and that the intention of the subse-
quent legislation was to limit the right of after-born children to;
allotments of land only-it- was not also the intention that they
share in the distribution, of -funds as fixed by section 3 of said act.
if the theory advanced were followed the adding of the names-
of new-born children and striking off the names of enrolled mem-
bers who have died would virtually require a new roll at the time
each payment is made. To adopt such a course would clearly be,
inconsistent with the declared finality of the rolls in the act of
1920, a course that could only be justified in accordance with; express
legislation. iBesides,0 as the disposal. of the bulk of the, Crow prop-
erty is controlled by the provisions of the act of June 4, 1920,
declaring the rolls final, it is unlikely that Congress would provide
a different. method for the disposition of the comparatively, small
remaining property, thus necessitating: two, different 'rqjls.-d a

Section 3 of. the act of 1920 which declares: "Such, rolls when
completed shall be deemed the final allotment rolls of the Crow
Tribe, on which allotment of all tribal lands and distribution of all
tribal funds eisting iat said date shall be made'," [italics supplied],
and section 11 of said 'act which declares: "That after said sums
have been reserved and set aside, :together with a; sufficient amount
to pay all other 'expenses authorized-by this Act, the balance of such
consolidated funds, and all other; funds to the credit of the tribe or

553



DECISIONS OF THE DEPARTMENT OF THE IN.TERIOR

Placed to its credit thereasfter,:.shall' be distributed per capita to the
fi'andims entitled," :[italics %supplied], were left undisturbed. by the'

amendatory act of May -26,. 1926, spa; .consequently Msaid sections
remain coneluhsive and exclusive ii the absence 'of subsequent legis-
lation to the contrarcyv as: to who- are entitled to- share in the distri-
bution: of the tribal' funds and the expression "to the! Iniians
entitled" [italics supplied] canl refer to" none other than those-
whose iames appear on .the'final rolls pr6vided, for. in the- act of.
1920. Of course~ funds' would. thereafter accrue and this fact.' is
recognized. in:. section 11. -This section taken in. connection with.
section 3 would itself seem to Fcarry an explanation of the 'provision.
"'to. the Indians entitled," i that' is,' after providing 'in section 3
which' declares-: "0Such rolls when. completed shall be deemed' the
final allotment rolls of the Crow Tribe, on which allotment of lands
and the distribution of all tribal funds existing at such date' shall
be made," it was evidently realized that Ethere would be accruals ';of
funds' thereafter, henee the provision in' section 11- dand Iall other
funds to 'the credit of the: tribe or placed 'to its credit Thereafter,
shall be distributed per capita to the Indians entitled,"' [italics sup-
plied], which necessarily means the Indians appearing. on th-e final
rolls.'. It must be borne in min& that at theAtime of the act: of
1920- not 'even the allotment of' lands, much' less the distribution of
tribal funds to afteriborn children was: in contemplation. 'The act
of May 26,1926, as stated, left unchanged sections 3 and 11 of the
act of '1920 ,but nothing was said as to the funds 'in that connection.
Hence therel is no significance in the provisions';of section 3 of .th6
act of i920-" distribution oi all tribal funds. existingart said-date "-
as' would warrant the conclusion-that' it was' intended that the chil-
dren for whom only allotments 'are 'provided i~n the.'actl of May .19,
1926, should 'also share in the tribal funds. This is confirmed by
section'11 of the'act.of.1920 when taken in connection with'secti~on
3 thereof, showing'that the provision" to the.Indians entitled "a -was
not intended to -include' children' living on May 19, "1926, 'for whom
allotments of land only were provided, for in said act. Further-
more, the act of May' 19,' 1926, 'authorizing 'allotments of land ::to'
children then living' did not. alter' the situation 'existing under. the:
provisions of the act 'of 1920'further than to provide for a. -class
that would not otherwise have been entitled to either allotments of
land or other tribal property.

In view of the positive declaration as to the finality of; the rolls
made up under the act of 1920 and the fact that the act of .May '19,
1926, only authorized 'the. allotment' .in severalty of lands to chil-.
dren living on that date, with 'no mention of funds, it is fair to con-
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dude that it was* not- the congressional in in said act to grant
to the children any other right than that of an allotment of land;
that is, the distribution of funds accruing from any source subse-
quent' to six months after June 4, 1920,. should be limited to Indians
whose names appear on the final rolls prepared under section 3 of
the act of June 4, 1 Accordingly the answer to the first question
propounded by the Indian Office is yes; and the answer to the second
and third questions is no.

Aslhereinbefore stated section 1 of 'the act of June 4, 1920, is set
forth verbatim in the amendatory act of. May 26, 1926. 'In this
connection it may bei said that apparently:,the sole object .in view in
amending said section was merely to extend to allottees thereunder
a, .further privilege, namely, authorizing them. to lease their allot-
ments or any part thereof and the allotments of minor children for
farming and grazing purposes. To accomplish the object it was
evidently thought advisable, as has sometimes been 'done to repeat
the provisions of the entire section,0 mrely a dding proviso to cover
ithe new matter. The method employed,' howev'er, was evidently
not intended, nor did it have the effect, of moving forward the date
of the qualifications of allotment from'6June4, 1920, to' May 26, 1926.
To hold otherwise would be, to nullify the declaration of qongress
in section. 3 of the act, of 1920 that' the rolls 'made up pursuant
thereto should be the "final: allotment rolls of the tribe and 0require
the making up of entirely new allotment rolls. which should bear
among. others the. names of children subsequently. born and living
on May, 26, 1926,-the datea.of the.'amendatory legislation. That this
was not intended is plainly indicated by the fact that Congress in the.
act of May 19, 1926, regarded it necessary-to enact special' legislation
authorizing allotments to such children, which';special' legislation
was pending before Congress at the time the amendatory act. of May
2.6, '1926. was under consideration and was enacted 'but seven days
prior thereto ; and' that such' was not the intention is further in-'
dicated, by, Jthe fact ,that the provisions of the act of May 19, 1926,
would' otherwise 'have been unnecessary because children born be-
tween June 4,1920, and the passage of the act of May 26, 1926, wouldL
already have been -provided for.

If the Indians are not satisfied with existing laws; as construed
herein their remedy is to apply to Congress for additional legislatiolr,

Approved:
Jos.E M. DIxON,

First Assistant Secretary.
' '''' '7 L'}''''.d .' 
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HENRY C. BOLYARD ET AL.

Decided Noven ber 23, 1931

MINING CLAIM-APPLIcATioN-AMENDM ENT-ADVERSE CLAIM-LAND DEPART-

MENT-JURIsDICTION¢.

The Land Department is without jurisdiction to consider an amended appli-
cation for patent to a mining claim until the applicant has furnished proof
as to the final disposition of all adverse claims.

MINING CLAIM-ADVERSE CLAIM-wArPLIcATIon-AMENDMENT-POSSESSION.

Prior to the final disposition of all adverse claims an adverse claimant will
not be permitted to exclude from his application6the ground in conflict
and retain the portion of his mining claim not int controversy and still
hold the controverted area under his possessory right.

MINING CLAIM-APPLICAION-ADVERSE PROCEEDINGS-NOTIOE-LAND DEPART-
MENT.

During the pendency of adverse proceedings pursuant to section 2326, Re-
vised Statutes, affecting any part of a mining. application, all proceedings
upon the application before the Land Department, except the publication
of notice and filing of the affidavit thereof, must be stayed until final dis-
position of the adverse proceedings.

MINING CLAIm-APPLICATION-AMENDMENT-ADVERSE CLAIM-WAIVER-LANID DE-
PARTMENT.

Elimination in an amended mining application by an adverse claimant of the
portion of his claim in conflict does not in effect constitute a waiver of
the adverse claim nor restore the right of the Land.Department to proceed.

MINING CLAIM-AMENDMENT-ADVERSE CLAIM-SURVEY.'

The Land Department may permit a survey to be made of an amended mining
claim in advance of the flnal disposition of adverse claims whete the claim-
ant applies therefor and accepts the risk that the outcome of the pending
controversies may nullify such amended survey.

EDWARDS, Assistant Secretary: -
Harry C. Bolyard et al. filed on June 21, 1929, application, Great

Falls 075550, for patent to the Vermiculite placer, M. S. 10637,
located on unsurveyed land within the Kootenai National Forest,
containing 160 acres. Adverse claims were timely filed as follows:

(1) By Francis M. Pfirman, alleging conflicts with the Napoleon,
Copper, Antler, Webster, and Central lodes.

(2) By Zonolite Company, alleging conflicts with the Columbia
and Hudson lodes.

(3) By Zonolite Company, alleging conflicts with the Chipmunk
and Gopher lodes.

(4) By A. W. Grambauer, alleging conflicts with the Blackhaiwk
Nos. 2 and 3 lodes.

It appears from the record that adverse proceedings were com-
menced in the District Court of the Eighth Judicial District, Lin-
coln County, Montana, based upon all of such adverse claims except
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the claim asserted for the Hudson and Columbia lodes. No show-
ing isnmade as to the institution of suit based, upon these locations.;

On August 6, 1931, placer claimants appliedfor Iamendment of
their application, so as to apply to purchase ionly a tract in' the
westerly part of the placer, 1,980 feet long and 660 feet wide,'con-
tainin'g 30 acres, but expressly excepting and excluding therefrom
the area in conflict with the Columb a lode and the area in conflict
with the' Hudson lode, as shown by the adverse claim ofdtheL Zonolite
Company, and also excepting and excluding therefrom the area'zin
conflict with the Central lode, as shown by the adverse claim of
Francis Pfirman.

Comparison of the amended application with the plats of adverse
claimants discloses that the former excludes all the areas to which
adverse claim is asserted, as above mentioned, with areas in the
easterly. part of the claim, not adverse but rendered incontiguous
by the' proposed amendment. Applicants make it plain in their
showings that by seeking amendment ,they are'not abandoning their
claim to.dthe land sought to be eliminated from the application, but
to the contrary, reserve the right to elect to do so or litigate their
rights in the adverse suits.

By decision of October 5, 1931, the Commissioner of the General
Land Office affirmed hi's previous action which required the placer
claimants in connection with their amended application to apply to
the district eadastral iengineer for'an, amended survey to deeitrine
the position of the tracts to be eliminated from the entry, and. when
the amended plat'i and field notes' were transmittedl'to his office, to
furnish proof of the final disposition of the adveie edatims in accord-
ance with Paragraphs 85 to 88, inclusive, of the mining regulations
:(49 L~ D.fl 15).i -1i- : : - - I t 

:The- placer claimants appeal,. questioning, the legal necessity of
both of the Cominissioner'si requirements.

.As to the requirement that p'roof in' accordance with mining regu-
lations be furnished as to the final disposition of 'the adverse claims,
the Commissioner, in adhering to that action, assigns reasons sub-
stantially in accord- with the view of the department expressed .upon
the facts of this case in its letter of 'September 24, 1931, to Senator
Walsh-o6f Montana,.vwhere it was said- '

As to the requirement. made by the Commissioner that evidence be filed show-
'ing disposition iof.the adverse claims and suits, attention is directed to the
following provision 'of Sec. 2326,: Revised Stat tes,,,.

-'"Where an adverse. c laim is filed during the period of publication * *,
'altlpr.oceedings.except 'the publicationof notice anqdmaking and filing of the
'affidavit Thereof, shall be. stayed until the contrqversy. shall have, been settled
orv-decided by a court of' coompetent jurisdiction, or the ,adverse claim waived."
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The department in, the case of ,Taqnie Lee Lode (11 L. D. .391), held in sub-
stance that so long as an adverse claim and suit was pending covering any part
of' a' peniding mining application, all proceedings in the 'Land Office must be
stayed pending 'its final disposition.:

This view* is concurred in by Lindley in his. work on Mines, Vol. 3, 3rd
Edition, Secs. 741- and 759. -Attention is also directed to the decision of the
Supreme Court in the case of Laq. Chance v. Tyler Mining Company (157
U. S. 683), especial attention beingv directed to pages 693-694 of the decision.

In the Last Chance case the, Supreme Court, said, beginning page
692-

But further, it is contended that the action of the owners of the Tyler claim
in amending their application, coupled with the withdrawal of their answer,
took them entirely, out of the case in the District Court. It is said that they
had abandoned all claim to the property theretofore in controversy; that they
were really no longer parties to the action, and -that it remained simply a
case pending between the owners of the Last Chance and the United States.
Such seems to have been the view ta'ken by the Court of Appeals'when lit.held
that the judgment was improperly .admitted:in evidence.: We are unable to
concur in this view. . It may well. be doubted. whether the amendment filed
in the, land office had any force or effect during the, pendency of the; ation in
the District Court. Section 2326 'provides that after the filing of' the adverse
claim, "all proceedings, eicept the publicationb of notiee' and Smaking and
filing of the affidavit thereof, shall be stayed until the controversy shall. have
been settled or decided b'y. a court of competent jurisdiction or, the, adverse
claim waived."; 'As. said by) this court in Richmond Hining Company .v. Rose,
114 UT. S. 576, 585, referring to the action of .the officers of the department
pending proceedings inicourt,. "after the decision they are governed by it.
Before 'the decision, once the:'proceeding is initiated, their function' is-
suspended." ' ( -

It is. suggested by' counsel that the abandonment by the owners -of the Tyler
location of any claim to the disputedjterritory was in effect a waiver of the
adverse claim within the language of the statute, 'on the happening of which
the' right of the land office to' proceed was restored. But that is-not within
the letter, even if within the spirit of the statute. The adverse claim is the
"claim made by; the patty opposing the application, land the party to waive a
Claim is the one who makes it. *The obvious meaning is that when an adverse
claim is' filed-that,.is,, a claim filed by some one opposing the application in
whole or in part-the proceedings in the land office shall be stayed until the
determination of the dispute by the court in which -the' action is brought,
or the party'who has presented 'such adverse claim 'shall have in some way
waived his opposition to the application. There was, no waiver on k the<e part
of the: parties who., filed this adverse .claim, Sand the. only way ;in which any
waiver is claimed to have been made, was, by a proceeding on the part of the
applicants in the land office, and every proceeding there was, as we have
seen, directed to be "stayed. It is: doubtless true that if, notwithstanding the
pendency of 'such, an action, the land office accepts a. reduced application for
ground, no part of which is covered'by-the;.adverse claim and in respect. to
which there is no opposition, and"'proceeds' subsequently upon such amended
application'to grant a patent, there is no one who can object, for the matter
is one wholly of procedure between the 'United States and the applicant,' and
the former,'by granting' the patent;'waive any irregularity in the procedure.

[ Vol.
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Conimenting upon the above-quoted language of the opinioni the
-Circuit Court -of Appeals, -Ninth Circuit, in Mackey v\ Fo]o et al.
(121'Fed.' 487, 492), said-L-

S ' *' * *; In the Last Chance Case the court gave as one of the reasons for
not regarding the anenaded- application as a waiver the fact that it was made,
:not -by the' dadverse claimant, but by the original applicant, so that, while' it
might be~ withini the spirit, of .the law, itl was not within its letter. But the
court elsewhere-in the opinion: gaAve expression to general-views which would
seem to sustain the doctrine that such an amendment of an application for
patent 'pending adverse 'proceedings, whether' made by the original applicant
or by the adverse claimant, is 6 abslutely void, and that, if not void,'it still
is not: necessarily a waiver 'of the ;matter in dispute: or determinative of the
contest,; but that, if patent be issued thereon,. it is a matter which rests purely
between the government and the applicant, and affects no right of the adverse
party, and that the waiver contemplated by the statute.must be one which
in express terms- acknowledges a relinquishment of 'all claim 'to the ground
'in dispute. : ' " ' ' -

The applicants rely on certain views expressed in Branagan v.
Diulaney (2 L. Di. 744) and Black Quieen lode v. Eacesior No. 1
Lode (22 L. D. 343), which are to the effec&tthat the adverse claim-
ant may exclu'de the "territory in conflictl with that claimed by the
applicant' for patent and secure patent to the portion of his claim
notin chiintroversy and still hold 'the cotrverted' area 'iunder-his
possessory 'iht, but this vi'ew is, apparently, in'compatible with the
views i the aLst 'CaAne .'case and, fhrthermore, is not directly 'in
point. It, is. the department's'conclusion that'^until applicants fur':
nis' the.proo'f asl to final dispositio of 'all the adverse claims, the
: urhidiction t6 consider th& amended application is 'suspended 'and
tht it' cin ilot be consided.' '''I

'll acts of the _department performed, or attempted to be 'per-
'formed, while a suit 'is pending are' nulL and void. ichrno Mix
ing Conmpany v. Rose (:114 U. S. 576, 585); McEvo' v. Hn (25
: Fed' 539); Deeney v. Mineral Creek Millina Company (11 N. M. 279,
67 Pac. 724); long John LoCe Claim (30 L. D. 298). It necessarily
follows that the6 action' of 'the ' Commissioner in attempting to au-
thorize an amended survey, before the submission of satisfactory
proof of the disposition of the adverse claims, is a nullity and no
way obligatory on the applicants. 'It- can 'not be presumed that' the
dispositi'on df controversies' pending will be such as will permit the
department to issue patent tod exactly'the same tracts that will be
tV :shown Sont such amended plat of survey. Uder section 2326, Re-
vised Statutes, patent is authorized for the claim ;or such portion
thereof: as the applicant shall appear, from the 'decision of the cout,
to rightly possess." [Italics supplied.] The' successful party is
entitled to go forward with the patent' proe edings as respects the

0 0 ~~~~~~~~~~~~l )itiE D-, 2 



5ffiz60 D zxeISI0NS OF THE DElAETMlENT OF THE I TERIOR [Vol.

area awarded to him. , Cole v. Raqlph_ (252 U .S. 286). While the
suits are pending and no waiver of adverse claimn is filed, the possi-
bility exists, as illustrated in the case of _hdmes Lee Lde v. Little
~orepaugh Lode (11 L. D. 391)., that the adverse claimanti ma ybe

permitted to amernd. his: complaint so as to, cover. moreground than
is shown by his- laim in the land offce, and no 'matter whether the
allowance of such amendment be error of law or not if the award
is made, accordingly by the court,' and- becomes' final, it is plainly
binding upon L the Lterms of the ,statute, and
fixes conclusively the limits -of the ground to which the patent may
be issued. It ithen may :easily happen that, the proposed. survey
'would not 'agree with the award made by the court, and be not only
unauthorized but useless as well.

Nevertheless, if: the applica.ts, in order to expedite the dis-
position of their patent application, choose to act on the assumption
that the disposition of the pending controversies will not affect
.such. an amended survey, and that it will'be. such as may warrant
the approval of' such survey whe ' the depaitrient shal 11 become
reinvested with jurisdiction ,in the premises," the survey may be
made by the cadastral engineer but solely at their own risk..

With respect to the, necessity of the survey before any patent could
be issued for the land sought in the amended application there can
'be no question, and the Commissioner's requirement may be regarded
as correctly informing them of what will have .to be done in -the
event that their amended application shall'become subject to allow-
ance and the court has not defined the land awarded to' either'party
with such precision in definition of boundaries as to make the
survey. unnecessary. in order to. properly amend .the. original.. plat
and field notes of survey 'and issue patent in accordanctrewith.

As herein modified the Commissioner's decision is
4ffirmed..

WHITE ASH CO MP ANY . II.f.T COPN

Decided Noveminer 233 1931

COAL IAND$ .-,LEAsE-RENTALs-WAIvER-SEORETAXY OF ,TE INTESIOR,

The provision in. section 7 of the act'.of February 25, 1920, relating to, thei
paymengt of anaual rentals, in connection With, lease$ issued pursuant, to,
that act, is mandatory, and nothing containe~d in that section or in any
other section'of the act authorizes the Secretary 6f 'thie Interior to waive
or sus'p'end the ' payment: of such' rentals for any period', whatsoever..
WitbecIe v. Hdardernan:(51 Fed. (2d) 450);j.

EDWARns, Assistant Seeretary: P

The Vhite Ash aCol 'Gomipany, holder"'of "co'al' lea'se,' Santa : Fe
059731, filed petition to suspend the terms and provisions of the
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lease in their- entirety, including the payment of rental, for two
years or' until within ;suchL period operations under the release'-'were
resumed.

:;. 0By decision of September 14,1931, the, Commissioner of the Gen-
eral. Land Office held that under. the provisions of .the act of Febru-
ary 25, '1920. (41 Stat. 437), the time of payment of the rental
specified in section:2 (c) of the lease is fixed 'by law, and can neither
be ywaived nor extended by the department. -Hee required as a con-
dition to the approval of af modified lease 'sought by' the, petitioner,
that the second year's rent then 'due be first. paid.

The petitioner appeals. and contends that the opinion ,in United
State8, ex ret. Barton v. Wil6ur (283 U. S. 414), upholds a broad
discretion in the Secretary under the leasing act and supports the
view that he has authority under" the provisions of the act to sus-
,pend the payment. of rental on coal leases. ,The Supreme Court
held in the case above cited that the Secretary has discretion to de-
cide whether public lands should be withdrawn from exploitation
for oil and 'gas under section 13 of the leasing act, and could reject
or refuse applicatiomis for permits to explore them by a general order
made in pursuance of a policy of the President to conserve such
:deposits. 'But' it .does not follow that, having decided that the land
shall be exploited and having issued oil and gas leases for the land
the' Secretary may vary, alter or waive .the terms ;and provisions
which the leasing act positively and specifically prescribes shall be
contained in such a lease. (See Witbeek v. Hardeman, 51 'Fed.
(2d) 450, 453.) ' .,
-Section 7;of the leasing act reads as follows:
'Thait'for1the6 privilege of mining o6r' etracting.the coal in the linds covered

by'ithe lease' the' lessee shall pay' to the United States: such&royalties as may
be specified in the lease; which shall :be fixed in advance; of, offering the same,
and which shall. not be less than 5 cents per ton of two thousand pounds, .due
and payable at. the end of each third month succeeding that of the extraction
bof, the coal from the mine, amid an aannual rental, payable at the date of such
lease 'and annually thereafter, on the lands 'or coal deposits covered' by such
lease, at such rate as may be fixed by the Secretary of the Interior prior to
offering the same, which shall not be less than 25 cents per acre for the first
year thereafter, not less,-than 50 cents per, acre for the. second, third, fourth,
and fifth years, respectively, and not less than $1 'per' 'acre for each and.
every year thereafter during the continuance of the lease, except that such
rental for 'any 'yctr shall, be credited 'against the 'royalties as theyvaccrue
,for, that year. Leases -shall :be, for indeterminate -periods. upon 'condition of
diligent development ? and- coitinued operation of. -the 'mine or .mines,! except

when such operatiou'.shall be interrupted .by strikes, the elements,, or casualties
not attributable to the lessee, and upon the further condition that at the end
of each twenty-year period succeeding the date of the lease such readjustment
of terms and conditions'mayvbe made as the Secretary'of the Interior may-de-
termine,';unless' otherwise provided. by law at the-time of the expirationh of
such periods: Provided, That the Secretary of the Interior may, if in his

:18607-32-voL. 53-86

561



562 DECISI3iNS OF THE DEPARTMENT: OP THE INTERIOR [Vol.

judgment the public interest will be: subserved thereby, in~ lieu-'of' the position

herein contained requiring continuous operation of the mine or mines,, provide
in the lease for the payment of an annual advance royalty upon a minimum
number of tons of coal, which in no case shall aggregate less than the amount
of rentals herein provided for:' Proid~ed futh~er, That the Secretary of the
'Interior .may permit suspension''of operation under such :lease for not' to
exceed six months at any one time when market conditions are such, that the
.lease can not be operated except at a loss. (U. S. C., title 0,. sec. 207.)

The language of this section, prescribing the time the rents shall
become .payable, as .well as the minimum rentals, is .mandatory,
and nothing is perceived in the provisos thereto or elsewhere in-.the
act that authorizes any waiver therof.: The CGommissioner's decision
is accordingly

A f-firmed.

PROCEEDINGS AGAINST 'OIL SHAtE LOCATIONS IN C-OLORADO-
0 , 0 -0 :XNOTICER''0: 0lt0-0:':t

f 0j 41 R. . .:Instructioils, Nyopvemberl ,25, 1931 -

On SuALn LANTSADVnnSA PROcEnDINGs-NOE-Con R O S. ONS.LTRUSTEES.

: Undei. the laws of Colorado, where a corporation is dissolved; any action
affectin'g its 'property muist be b'rought agaihst all' the trustees individually,

'lor the survivors of 'them, and consequently service of notice of' proceedings
.: against oil shale locations in that State upononly one trustee of a defunct

corppration isn ot suffliient: to bind the. other trustees. or those whom they
-0represent:,. 00 :- ' .:...i:. :-' ? ,.: . ; . . ,jl.,:'.l

Secretary Wilbur to the Commirssioner of the Genercd'.-LandOgffice,:
;I have considered your: [Commissioner; of the General Land Of-

ficel letter,' K" 849139.of November 16,1931, relative to service of
notice. of' proceedingsH against oil shale locations in Colorado, where
title to the same is' shown in'a dorpooation :that is ;defunct. 'Shortly
'state'd your ' proposal, suggested' " with .o6me ' uncertaint'y as ' to 'it's
efficacy, is'that where only one of the trustees, 'wlho by' the s te 't i aw
of the State are invested with the title to; thesdefunct c 0rppration's
property, 'can be found, that service..be made upon him'and-be deemed
sufficient' to 'render 'any' adjudication 'of: forfeiture of the claims' con
clusive 'against the 'corporation' and' those 'clai'ning interest in its

assets.2 ' ' os - i n i i s

Where it can noot be shownX that. at least the trustee served is an
'agent of the other trustees .to wind up the business of the. corporation,
and has been given charge of its assets by them, I hardly see sufficient
justification forlthe procedure suggested, and itsffecftfis too seriously
amatter of doubt toobtain my approval. ' '

Examination of appticable , State statutes, Courtrigbt's Milis An
notated Statutes, sections 1030 to 1035i, inclusive, in: connectionv with



53] - DECISIONS'OF' THE 0DEPARTMENT OF THE INTERIOR

decisions on similar statutes; elsewhere, leads itather to the conclusion
that the powers and duies. of trustees are -to be exercised as a' body,
and that no important step 'affecting the' rights and i teiests of the
creditors and stockholders is. valid and binding without -preceding
authorization or subsequent'ratification of the trustees, or at least a
majority of them. '

Under section 1030, upon: dissolution by expiration of charter or
otherwise, unless otherwise ordered by a court of competent juris-
diction, "the directors or trustees of. such corporation or .the 'mana-
gers of the corporate affairs, by whatever name known, acting last
before 'the time' of their dissolution, land the survivors of them, shall
be' the trustees of the creditors and stockholders."' Section 1033, the
statute to. which you refer- (Colorado :Laws, 1921, Sec.- 2298)3 pro-
vides that the title to all real 'and personal estate. of the' corporation
on dissolution "'Ashall pass to'and rest in such trustees, 'directors or
managers," and empowers them Uto brig Iactions of law for the recov-
ery of property 'and of debts due the" corporationh "in their own
names by .the style of trustees. of such corporation' dissolved naming
it..'.' Under sectionl 1035,' an;action may be maintained' against the
corporation 'after its'dissolution, where the cause of action arose prior
thereto.:- (See cases annotated-under this' section.)

The law of Colorado, extending 'theb;existeence of -a :corporation 'for
winding up its -affairs,. does not contain, as many other State statutes
do, provisions for service on designatedl officers";(See Thompson on
Corporations, section 6537), and, research does not disclose any re-
ported decision of the State diouits indicating clearly what would
be sufficienf 'service iann*: tia -'e' ea; i althouughthe 'l"ag age 'in 'the
opinion: in Kipp v. Miller (47'Colol .98;t,108 Pac. 164), points to the
conclusion that were it not for the appointment of an assignee by
the court in that case,' all the trustees would' have to be served with
summons i

In West Virginia, service on a former president was held sufficient,
but there the statute provided that service- could be made as before
the corporation expired.' Richrond Unonn Pass. Ry.- 'o. v. New
YorkiS eaeah Ry. '0. (28 S. E. 573).

. nder. a Nebraska statute' providing, for the continuance of the
corporation for the purpose of winding it up, and that service might
be made on " any one " of the trustees, etc., a summons was 'held
sufficient on one who was a~director and last acting manager in con-
trol of the assets.. Heena v.- PA ele .(118 N. W. 324).'

But it has also been held by the Supreme- Court of Washington
.that service of.- summons on a stockholder who -had also. been a. di-
rector and trustee, was of no force on other stockholders, where the
corporation had ceased to do business. Stanton Iv. Gilpin (80 Pac.

:563 
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.290). The trustees have the power to make valid conveyances after
dissolution of the corporate property, but they must act in concert.
Anthony v. Janssen (183 Cal. 329; 191 Pac. 538). They may dis-
claim an adverse holding of property (Ginaca v. Peterson, 262 Fed.
904), and may confess judgment in favor of corporate creditors.
Jienriod v. East Tintic Development Co. (52 Utah 245; 173 Pac.
134).: It'can not however, be legitimately deduced froni. any of these
cases that the admission, by failure to deny allegations in an -action:
brought against the trustees, on: the part of one trustee served with
notice, without notice to the othersj would bind them or the bene-
ficiaries they represent. The propositioni stated by you, citing;Corpus
Juris 46, Notice, Sec. 90, to the effect that notice to one of several
trustees: or coplaintiffs is notice, to the others, has Preference to the
general subject of notice as to any fact affecting those having a com-
:munity of interest,, and Rot to the question of validity of legal process
and is of doubtful applicability to the question presented. It would
seem, under the law of Colorado, where the corporation is dissolved,
any action affecting its property, should be brought against all the
trustees individually, or the survivors of them. ' The law is generally
well settled that service Imust be .iiade on each defendant to -give the
court jurisdiction over him. (50: C. 0J., Process, Sec. 83, page 485).

For the reasons stated, I do not believe there is sufficient assur-
ance of legal efficacy in the procedure proposed. Your letter is, there-
fore, returned without appnrval.. .

TAXABILITY OF HOMESTERA ALLOTETS OF MEMBERS OF TIE
OSAGE TRIBE.

Opinion, Noveember 28, 1931

INDIAN LANDS-ALLOTMENT-CERTIFICATE OF COIPIETENCY-TAXATION-OsAG0,
* TRIBE.

The termination of the period of exemption from taxation of homestead.
* -"allotments of members, of, the Osage Tribe of one-half or, more of Indian.

blood to whom certificates of competency, have been issued is governed by-
subsection T-of section 2 of the act of June 28, 1906, which declared'tha't

* sueh allotments should become taxable 25 years from the date of its enact-
ment, unless the allottee die soonern in which;event the homestead becomes

.imediately taxable. . -

INDIAN LANDs-ALLOTrENT-ALIENATION-TAxATioNT.-CoNGEss. :

Congress has the power to forbid the alienation'and at the same time'permit
taaxetion .of -Indian allotments or vice versa..,,

INDIA-N. LANDS-ALOTMENT-CEBTIFICATED or COMPETENCY-TAXATION-'OSAGE:
ITRIBE~.

.The.:nct of March 2, 1929, has no applicetion to the question of. exemption
from taxation of homestead allotments of members of the Osage Tribe:

[Vol.
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having less than one-halfl of Indian blood or of members :of -that tribe
having more than one-half of Indian blood but to whom'certificates of'
competency had been issued.

INDIAN LAANDS-ALLOTMENT-CERTiFICAT'E OF CoMPETENcY-TAxATION-OsAG0
TRIBE.

The act of March 2, 1929, is applicable to and extends the time of the termi-
nation of the period of exemption from taxation of homestead allotments
of members of the Osage Tribe of one-half or more of Indian blood to
whom certificates of competency had not .beenh issued to January i, 1959,:
where the title remains in the allottee or in his unallotted heirs or devisees
of one-half or more of Osage Indian blood.

INDIAN LANDS-ALLOTMENT-CERTIFICATE OF .COMPETENcY-TAxAStON--rOSAGR
TRIBE.

Under subdivision 4 of section 2 of the act of June 28, 1906, as modified by
section 3 of the act of March 3, 1921, the homestead allotments of adult
members of the Osage Tribe of less than one-half of Indian blood, to whom

- certificates of competency have not issued, became subject to taxation on
and after April 8, 1931, if held by the original allottee on that date..

INDIAN LANDs-ALLOTMENT-CERTIFICATE OF CoMPETENcy-TAnrroN-OSAoE
TRIBE.

Whether the act of March 3, 1921,: was effective to subject to taxationonn. and
after April 8, 1931, homestead allotments of members of the O6age Tribe
of less than one-half of Indian blood holding certificates of competency
not decided.

FINNEY, Solicitor:
You [Secretary of the Interior] have requested my opinion upon

the following questions relating to the taxability of lands allotted as'
homesteads to certain members of the Osage Tribe of Indians in
Oklahoma:

* (1) ,Does the period of exemption from taxation of the homestead of an
Osage allottee of one-half or more Osage blood who has a certificate of com-
petency end 25 years from the date of the act of June 28, 1906 (34 Stat. 539),
or upon his death?

(2) Is the period of exemption, from taxation of such a homestead extended
to January 1, 1959, by the act of March 2, 19291 (45 Stat, 1478, .1479)?:

(3) Is the taxable status of such a homestead similar to that of a member
having less than one-half Osage blood under section 3 of the act of March 3,
1921 (41 Stat.: 1249) ?

By the act of June 28, 1906 (34 Stat. 539), provision was made for 
the division and distribution of the lands and funds of the Osage
Tribe among the enrolled members thereof. Of the tribal' lands thete
were reserved from allotment certain parcels, some of which were
used by the United' States or the tribe, and others of which were
used by individuals for the benefit of the tribe. From the remainder
each member was allotted some 600'acres of land of W h 160 acres
were designated as a homestead and the balance surptus. The 'fsunds
in trust were divided pro rata to be held for a period of 25 years sub-
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ject to the supervision of the United States.;-. The oil, gas, coal, and
other minerals in all the lands were reserved for a like period for the
benefit of the tribe. The surplus land was made inalienable for a
period of 25 years, but nontaxable for only three years; As to the
homestead, section 2, subdivision 4, of the act directed that the same
" shall be inalienable 'and nontaxable until otherwise provided by
act of Congress."', The' seventh suAivision of the same section
empowered, the Secretary. of the Interior upon petition of any adult
member of the~ tribe ito issue to such member a certificate of
competency-

authorizing him to sell, and convey any of the lands deeded hin by reason of

this Act, except his homestead, whkh shdZI remain inalienable and nontaxable
for a period of twenty-ftive years, or during the life of the hoinestead allottee.
if upon investigation, consideration, and examination of the request he shall
find any such 'rnembdr fully competent and capable of transacting his or her
own business and caring for his or her oWn individual affairs; Provided, That
upon. the issuance of such certificate- of competency the lands of such member

(except his or her homestead) shall become subject to, taxation, and such
member, except as herein provided, shall have the right to manage, control,

and dispose of his or her lands :the, same as any citizen of the United States.
[Italics supplied.]

The foregoing provision in so far as pertains to: alienability and
taxability of the homestead is, it will be observed, at variance with
subdivision 4, the latter providing that the homestead shall be in-
alienable and nontaxable until otherwise, provided by Congress and
the former that- the homestead remain inalienable and nontaxable
for. a period .of 25 years or during the: life of the homestead allottee.
This apparent conflict, however, has been considered and harmo-
nized by our Federal courts, it being held that subdivision 4 applies
only to the homestead allotments-of ,members not having certificates
of :competency andthat subsection ,7 relates to those to. whom cer-
tificates of competency have issued. See United States v. Aaron
(183 Fed.: 347, affirmed 204 Fed. 943) -United: States v.;Bobar'd of
Comsisibner of 0set Cody (193 Fed. 485, affrired 216 Fed.
883).

The homestead allotments of Indians having certificates: of icom-
petency were thus inalienable and nontaxable "for a period of 25
years orV during the. life of the homestead allottee " While 'this
expression is somewhat loosely framed its meaning appears reason-
ably clear. The periodA of inalienability and nontaxability was not
to run indefinitely so long as the alloottees remained alive even beyond
the 25-year period, but was to terminate upon the happening of 'either
of the~ contingencies mentioned, that is to say, at the expiration of
25 years' if allottee lived that long, or .upon his deathshould he
sooner die. This construction rnot only brings tlhe period of restric,

[V0ol
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tion. .and taxability 'of the homestead in harmony, withbi` the -period
of governtmental :supervision uniformly provided: for in the act of
1906,, buit-ris..in' accord with e'th -view 'expressed. by the court in United
Statea',v..>Board&. of. Comenissionees', supra. The 'quesion in :that case
related to the taxability of the homestead allotments of members:. not
having certificates ,of competency. It was urged that they were con-
trolled 'by the--provision. in! subdivision of section 2, providing for
nontaxability for ' a*-period of 25 years or' during the life of Ithe
homestead 'allottee' rather than subdivision 4 of section 2. providing
that the homestead should ,remain inalienable and nontaxable until
otherwise provided by Congress, .and that therefore the exemption
from taxation terminated in any' event upon the death of the allottee,
notwvithstanding. the fact, that the 25-year period had not then ex-
pired. Answering this contention the court said (p. 488)-

0*: * * But,, in thie Ww of this cowrt, the homesteads are not taxable *pon
the death of the aulottees uniess certificates of competency are issued to them.
Subdivisions 4 and 'T ~of secetion 2 should tbe construed together,. and both
harmonized, and given .effect. A conflict of terms. is' avoided by. taking the
former to refer to cases where the certificates are. not issued and. the latter
to th.ose where they have issued, and this is cleatly the construction which
should "be adopted. 'The result is' that the homesteads remain inalienable and,
fiontaxable, 'in tle 'absence of certificates, without further legislation, but, 'if 'the
certioates' iksues to. the allottees, then their homesteads' are inaiuenable and
nontaxab e for :25 years 'or aunng the lZife of the allottee. It is' not spepified
that. the homnesteads, are, in these. contingencies, alienable .and e taeble, but
that they were intended to be so seems plain from the language used, if any
definite purpose is to'be assigned'to the provisions, and if the policy is to
obtaimi, as iiniformly .pursued,' of advancing the 'Indiains to'oindependent'citizen-
ship,,comimon incidents of which are the right!to' dispose of property and the
duty to pay takes f or the support of government. '[Italics supplied.]

- 'By subsequ legislation as 'found-in section 3 of the act 'of' March
3, 1921' (41 Stat. 1249) Congress removed all restrictions against the
aliehation of laids, 'both hbmestead 'and surplus,' of adilt Osages of
less~ than' one-half blood with the' declaration 'that:' "'Tbe'homestead
allotments of the members of.;the-Osage Tribe :shall not be subject
to taxation if held by the original allottee prior' to April 8, 1931.'
Thiis providsion is 'without importance here because- as' held 'by the
Ciircuit Court of Appeals-in' United States v. Muiuore. (35 Fed.
(2id) 78), it1 is confined to lands 'of Indians'of les-s than oiie-half blood
and has no bearing upon the homesteads "of allottees having one-half
or imore Indian blood, the class- with which we 'are here concerned.

-Under the act of 1906, therefore, the homestead allotments of mem-
bertsof this: tribe of oine-half or' more Indian blood to- whom certifi-
cates of competency have issued will, in my opinion, 0become taxable
25 'years "from the date; f that'"enactment unless the 'allottee die
before that time, in which event the homestead becomes immediately

56n7.
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taxable.:. This answers the first question and brings us to a consid-
eration of the second question as to whether the exemption from
taxation attaching to such homestead allotments was' extended by ,the
act of .March 2 1,929 (45 Stat. 1478, 1479), the' pertinent provisions
of which read:

The lands, moneys, and other properties now or hereafter held in trust or
under the supervision of the United States for the Osage Tribe of Indians, the
members thereof, or their heirs and assigns, shall continue subject t.fo such
trust and supervision until January 1, 1959, unless otherwise provided by Act
of Congress.

* : * : * * :* * 

Homestead allotments of Osage Indians not having a certificate of com-
petency shall remain 'xempt from taxation while the title remains in the;
original allottee of one-half or more Osage Indian blood and in his unallotted
heirs or devisees of one-half -or more of Osage Indian blood .until January. 1,
1959: Provided, That the tax-exempt land of any such Indian allottee, heir,
or devised shall not at any time exceed one hundred and sixty acres.

The provision:first above quoted is, of a general nature operating
to continue :the; existing restrictions and incidental supervision of
the United States: over all the property of these Indians, whether
real or personal, tribal or individual, until January 1, 1959. Un.er
this broad language there can be no doubt, I think, that.the restric-
tions against alienation of the lands allotted -as homesteads to
Indians of one-half or more Osage blood having certificates of
cbmpetency were extended for the time stated in all cases where
suich restrictions had not already expired or otherwise have been
removed. .The ordinary and usual rule, to be sure, is that where
Congress, in the execution of its policy towards the Indians, imposes
for their protection restrictions against the alienation of their lands,
such lands constitute an instrumentality of the Federal Government,
and as such immune from taxation. See United States v. Rickert
(188 U. 5. 432); G7arpenter v. Shaw (280 U. 5. 363, 366), United
States v. Sho8ck (187 Fed. 870). But it is competent for Congress
to vary this rule and, it has repeatedly done* so with respect .to the
Osages.- A: notable illustration of this is found in..the act of 1906
under which the surplus lands were made inalienable for 25 years
but taxable within, 3 years. Again in the act -of March 3, 1921,
'spra, the restrictions. against alienation of the lands both home-
stead and surplus of adult members havina less than one-half Osage
blood were removed, but the ~exemption from taxation of the home-
stead allotments was expressly continued until Apri 1931. The,
power, of Congress to forbid alienation and .at the same time permit
taxation, or vice versa, was considered and upheld in , United-Statesi
v. Board of Commissionen, .supra, wherein the court, referring to
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th ,status of the surplus lands of members of the Osage Tribe said
(p. 4 9 0 )-,.

A question arises asto the soundness of'a constriuction by which the surplus
Jands, although inalienable, may be subject to taxation. mAsalready noticed,
:thepowers of alienation and taxation generally[ are forbidden.or authorized
concurrently. But the subjeet is purely legislative, and no questioncan be
raised as to the power of Congress to prescribe absolutely the time and terms
for the exercise of both. Rainbow v. Young, 161 Fed. 835,'88 0. C. A. 653.
This being so, it may forbid one and authorize the other. It will be inoted that
subdivision 4 of sectionb 2 declares, the homesteads inalienable and 'nontaxable,
.but declares the surplus lands inalienable only, forcibly manifesting a purpose
to permit the taxation of the latter in advance of alienation.

The, provision in the.actfof March 2,' 1929, continuing, restrictions
and- Federal supervision contains nothing relating expressly Ato the
taxation of the homestead allotments of these Indians, and it can not
be regarded as having, any bearing upon that subject in view of the
fact that Congress saw fit to deal specifically in 'that legislation. with
the taxation -of such homesteads. This it- did *bv''enactment' of the
provision of law' last; above quoted which continues the exemption
from.taxation in terms so clear as to remove any doubt of ;congres-
sional.intent in the matter. The benefit of, the continued exemption
was extended only to Indians of the degree of blood mentioned-
one-half or more' not.having a certificate of competency." The
irresistible import of this language is that Indians having certificates
of competency are' excluded from the benefit ,of the exemption. -and
that their lands in so far as taxation is concerned were to remain in
the same status as before.

Any lingering doubt about the intent of, Congress is removed by Ethe
legislative history of the enactment which it is competent to consider
in matters of this kind.' See Fork v. B'raffet (276 U. S. 560); United
States v. Mullendore, supra. The measure was first introduced as
H. R. 9294 and S. 2727. . Numerous hearings were had, many objec-
tlions were made, and numerous amendments suggested with the re-
sult that a substitute or. compromise bill was drafted and introduced
as. H. R. 13407 and S2 :2360. So far as material to the present issue
the compromise, bill provided "homestead allotments shall remain
exempt from-taxation while the title remains in .the allottee-or in
his unallotted heirs of one-hlalf degree or more of Osage Indian blood
until January.; 1, 1959."0 This 'provision, had it,.been enactd, would
have continued the exemption from taxation attaching to. homestead
allotments, not only of Indians not having certiil ates of competency,
but also of those .to whom certificates of' competency. had issued.
For ,this reason. the klahoma delegation actively opposed the meas-
ure. ' Of interest-in this connection is the statement contained in the
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mninority views of Representative Howard appended to the report of.
:the subcommittee on Indian Affairs, House of Representatives, on
11. R. 9294, as follows: "I suggest that the measure be so written
that, nontaxable land provided for shall only be granted to.JIndians

*-without: certificates of competency and that whenever lands descend
1o those of less than-one-half blood that the nontaxable staitus cease."
When 'the' coinpromise bill was pending before the.subcommitte'o
'the dommittee on Indian Affairs, United StateSenate, Represetnta-
tive Howard appeared -and objected,- among- other -things, to -any
-extension of the tax-exemption on homesteads of Indians- having cer-
tificates of competency and -the amendment suggeste' bynhim is
disclosed injltie 1 following discussion (see. pages 5: and 6 of hearing
before the Senate Subcommittee on S. 2360, February 20(, 1929)-

: senator Thomas. What is 'your recbmmendation as to that section? 9:
Representative Howard. On behalf of the Oklahoma delegation, I was asked

to say-I am asking .that on line 24, after- the word- "allotments ", :.there- be
inserted the words ,"homestead allotments of Osage- Indians not having a cer-
tificate of competency 'shall remain exempt from taxation." . X

SenatorThomas., How would it read then?
Representative'Howard. It would read "1 homestead allotments of Osage In-

dians Inot-having a- certificate of competency shall remain, exempt from; taxa-
tion."

A like amendment wais suggested' by Representative Hastings on
the floor' of the-'House with the statement (see' volume- 70,i Congres-
sional Record, page 2947)-

my amendment is to require those who are free from Government's super-
vision and who are turned loose to be taxed and it will permit those of one-half
or more Indian blood to whom certificates of competency: have been issued to
-have their lands taxed. - D

The bill was amended as suggested and'as sol'amended passed both
-Houses -of -6ongress and was finally enacted into law. Tkhe 'intent of
Congress to exclude the homesteads of members of the Osage Tribe
of one-half or' more Indian blood ito whom- certificates of competency
-have issued from'the benefit of the tax exemption' extension is thusi
made plain. The taxation of such homesteads is therefor econtrolled
bythe Provisions of 'the act of June 28, 1906, supra, under the pro-
visions of which, as wwe have seen, the exemption terminates 25 y'ears
from June 28;-1906, or'June 28, 1931, unless accelerated'by the death
of the&-allottee prior to that time. The second question is accord-
ingly'answered in the negative. " -'

-'Regarding; the third question-Ywhether'the 'taxable'status of the
homestead of an allotteeof one-half or more bOsage blood to whom a40
certificate of competency has issued is the 'ame as that'of a me. ber
having less than one-half Osage bloodit' is clear that the exemption
from taxation in the latter case like the former, remained as before :
and was not extended by the act of March 2, 1929. Whether alike or

I[voi.
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not in other respects maiybe'su'ffijiiently answered by pointing out the
situation with respect to the taxation of homestead allotments of
members having less than one-half 'blood inasmuch as the taxable
: status of members having one-half or more blood to whom certifi-
cates of competency have issued, has already been determined. From
the viewpoint :of. taxation, the homesteads of .allottees of less than.
one-half blood must of; necessity be. divided into two' classes :"First,
those not having certificates of 'c'petn, and secondYthose having
certificates of competency. As to the first class, we have sen. that the
taxation of homestead, allotments of all members of the Osage Tribe

a not having certificates of competency and regardless .,of degree of
blood was originally controlled by. subdivision 4,.section 2 of the act
of .1906, declaring that the; homesteads should remain itialienabie .and
nontaxable until otherwise provided by Congress.. As to them, there-
,fore, no definite- period of nonalienability and nontaxability 'was
fixed, the matter being left for such further action as' Congress saw
fit to take. 'The restrictions against alienation of 'such homesteads
belonging to adult allottees of less' than half blood were subsequently
;removed by section 3 of the act of March 3 192i1 `sprac but with the
declaration that the landssshould .not be subjectto taxation if held 
by the original allottee prior to .April 8, -1931. As regards members
not having certificates of competency of the degree of blood men-
tioned, this 'declaration fixing tlie tax-exemption 'period to' expire on
April 8, 1931, was within the'6pweer reserved by Congress in the act
of 1906, and'the 6xemption must, therefore, be' held to have termi'-
nated upon the date fixed. See United States v. Mullendore, suqpra.

With respect' 0to the' taxation. of hiomesteads 'of 'memnbers of the
second class, that i t hose of less than one-half blood to whom cer-

'tificates of competency' had issued, Congress. had provided in sub-
division 7, section 2 of the act of 1906 that they should be inalienable
and nontaxable for a period of 25 years, or during the life of 'the
homgestead allottee. UInder that provision, as we have seen, the
restrictions against alienation and the exemption -from taxation
continued until 'June 28, 1931, if the 'allottee lived that long. Upon
the passage of the act of March '3 '1921, the restrictions against
alienation of these homesteads were also removed, but whether that
act was effective to cut down the period of tax exemption 'from,
June 28, to April 8, 1931, presents a question. of some, difficulty
unnecessary here to decide because it appears that in either event
the lands would not be placed upon the tax rolls of the State 'until
the fiscal year beginning Julyq 1, 1931, and ending June 30, 1932.
(See sections 9690 and 9719, Compiled Oklahoma Statutes 1921.)

Approved:

F A w t: Jos. M. DIXON, .: ~~First Assistanbt Secretary.:V :
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SHALE OIL COMPANY

Decided November 80, 19 .;

LAND DEPARTMENT-ADVERSE PROCEEDINGS-HEARING-DEFAJULT-ADMISSION OF
inEXau GEs. - :, 

Where the Land. Department initiates proceedings to forfeit a claim,' if the
claimant fails to deny the charges and apply for a hearing, or to submit
a statement of facts rendering the charges immaterial, such failure must
he-e taken ast an admission of the charges and obviates the necessity of
A'a hearing.

MINING O CLAIM-OIn SHALE LANns-AssEssrEN'T WoRK-ADvERsE PROCEED--
fI0Gs-ANsWEr-PrAOPOE.

Rule 13 of Practice requires that an-answer must specifically meet and
respond to the allegations of. the charge, and a denial in an answer to a
charge based on mere information and belief that the required work on
a mining claim was not fully performed is not sufficient to fulfill the
requirement.

MINING OLAIM-OIL SHAeIm LANDs--ASSESS-MENT WORK-DErm'A-LT-PoRFEURE-
REsUMPTIoN OF WORK-RrsaooAnoN.

To constitute a resumption of assessment work on a mining claim after
default sufficient to prevent a forfeiture, 'the claimant must resume work
in good. faith and prosecute the same continuously and without unrea-
sonable interruption until the full amount of labor is performed, that is,
one year's delinquency is made up, and suspension of work for any ap-
preciable period, before the full amount required has been performed will
subject the claim to relocation. Sec. 654, Lindley on Mines.

MINING CLAIM-OIL SHALE LANus-AsSESSMENT Wom---PossEssiow-Fon-
FEITURE.

Actual, open and notorious possession of a mining claim continued from
year to year without performance of the full amount of work each year
required under the mining act will not prevent a forfeiture of the claim.
HEonaker v. Martin (27 Pac. 297), and Modormdck v.'BalWwi (37 Pac. 903)..

EDWARDs, Assistant Secretary:
' Adverse proceedings were directed June 027, 1931, against the

Shale Oil Company, charging-.

That annual assessment work to the value of $100 was not performed upon
each or any one of the Velvet Nos. 2, 3, 6, and 7 oil shale placers for the year
ending July 1, 1929, and that work had 'not been resumed 'on said claims
May 5, 1930, 'when challenges to the validity thereof were posted thereon on
behalf of the United* States.

* An answer 'ubscribed by Carl S. Sigfrid, as attorney in fact for
the Shale Oil Company, 'was filed, denying on information and
belief; that the work had not been fully performed. '
* As a second defense, Sigfrid averred-

That it has at all times mentioned in said contest been in the actual open
and notorious possession of said oil shale placer claims and engaged actively
in developing the same and was in such actual, open and notorious possession
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at the time and on the day and date.when the United States of America alleges
that it took possession .of said property for its own use, and specifically. denies
that work had not been resumed on said claims on the 5th day of.May, A. D.
1980

As a third defense he averred, in substance, that $500 worth of
work had beeen performed on each claim. ;

As a fourth defense, he. a (-egedL .

That it is not necessary under the law;, rules and regulations in relation
thereto for the owner and holder of oil shale placer claims to do and perform
each year one hundred dollars worth of work, labor or improvements for the
development of such property when and if in actual possession for the purpose,
of doing said work even though the labor actually done during any assessment
period is not sufficient to equal onei hundred dollars for 'each- claim,- and 'that
said Shale Oil Company was at all times in said contest mentioned: in the:open,
notorious and actual possession, of said claims and. all of them for the purpose
of doing and in the doing of work and labor thereon tending, to develop.the
same. .

Sikgfrid further stated that he was the company's qualified attorney
in fact 'and its attorney at law as well, but no power of attorney in
fact or appearance as attorney at law. has been filed in the cause,
nor did he apply for a hearing.

By decision of September 9, 1931, the Commissioner held the
answer ambiguous and that it did not specifically meet and resspond
to the allegations.of the, charge as. required by Rule 13 of Practice,
and that an application for hearing was required by Circular. No.
460 (44 L. D. 572); that the contention that the performance of
assessment work to the value of $100 each year on an oil shale placer
claim is unnecessary while claimant is in, actual possession of the
claim for the, purpose of doing work would be consideredwhen the
contest record was adjudicated. Accordingly, the. Commissioner re-
quired that a proper answer and application for hearing be filed by a
qualified representative of the company who has personaljknowledge
of the work performed, or if he,.were without such knowledge, then
the answer should -be accompanied by an affidavit. made by .a person
or persons who had such knowledge, and upon, default in compliance
with the requirements laid, the claim would be held void, without
further notice.

Sigfrid responded by a letter addressed to the local.register, which
was'forwarded to the Commissioner, and by him treated as an appeal
to the department. In this letter request is made to consider a certain
power of attorney from the Shale Oil Company. to Carl J.: Sigfrid,
filed in connection with an application for patent to. sundry hydro-
carbon claims as an authorization to act for the claimant 'company
in the present proceeding. "If' the writer alludes to applications,
Denver 041938' an'042552, -which appear to, answer ihis description,
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the powers therein conferred. are limited to matters solely pertaining
to those- applications and are therefore insufficient to establish that
he is the duly constituted attorney in fact to act for the Shale Oil
(Company with reference to the claims here involved. Furthermore,
the records of the department fail to show his admission to practice
before it. His appearance, consequently, either formally or in-
formally for claimant as its attorney at law, can not be recognized.
The answer therefore is not, accompanied by evidence of authoriza-
tion, and the same must be said of the subsequent letter, treated as an
appeal, which may be dismissed .as not the act of the defendant in
the proceeding.-

To aid in expediting the disposition of the proceedings, the depart-
ment will not dismiss the matter from consideration because of the
nonobservance of necessary procedural rules, but will consider the
Commissioner's rulings as to the insu-flciency of the so-called answer.
Section 10 of the regulations (44 L. D. 572, 574), governing the proce-.
dure in the instant case,' prescribes, among other things, that if claim-
ant fails to deny the charges under oath and apply for a hearing, or to
submit a statement of facts rendering the charges 'immaterial, such.
failure is taken as admission of the charges and obviates the necessity-
of a hearing. The: requirement of the Conimissioner that the state-
ment of facts in denial or in avoidance of' the charges should be
verified by one personally cognizant of the facts so alleged, is in
harmony with the regulations, in accordance with established prac-
tice, and, if not observed, renders the oath required of no importance.
The denial that the required work was not fully performed on
information and belief, and with the admission that' the deponent
has no knowledge of the thing whereof he speaks, is insufficient as
traverse of the charge.

The second defense, in effect, is that the claimant had resumed
work on the claim and was in 'actual 'possession thereof, 'and was.
actively engaged in- its performance at the time and on the day the
United States entered thereon and declared a forfeiture of the claim
by reason of default in assessment work.' Although the courts have
not been always uniform in their rulings as to what constitutes a
valid resumption of work so as to prevent forfeiture, it is believed
that the conclusion expressed after review of pertinent cases in Lind-
ley on Mines, Sec. 654, correctly states the law, which 'is as follows:.

In order to prevent a forfeiture for failure to perform the assessment work
requiredi by law, the claimant must resume work in good faith, and prosecute-
the same continuously 'andi without unreasonable interruption until the ful
amount of labor is performed-that is,' one year's delinquency 'must be made~
up. It is not necessary that work should be done for every year that the
claim was idle. Nothing less than the outward .manifestation. of an intent to,
atone for the delinquency by a diligent and continuous prosecution of :sub-
stantial and valuable development work will satisfy the law; that while the

[ (V(1
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claim; will be protected from relocation so long as the claimant is actually
engaged in making up the deficiencies, a suspension of work for any appreciable
period before the full amount required has been, performed will subject the
claim to relocation.

It would seem to follow from the foregoing that if the defendant,
established the truth of his allegations, it would disclose the in--
validity of the challenge at the .time it was made. by the Govern-
ment, and necessitate dismissal of these particular proceedings,
without determination of whether the- claim is now subject to for-
feiture for failure to fully perform the assessment work, and without.
prejudice to the Government in instituting' proceedings de novo as.
to performance of the required work in the year alleged in the charge..
It also follows that such a defense presents a material issue of fact.
sufficient as a basis for a hearing, if the claimant chooses to present:
solely that issue.

The matters mentioned in the third defense as to 'the total a iount
of work performed upon the claim are immaterial and not respon-
sive to the charge and need no further notice.

The fourth defense, is~ a. conclusion of law. In so 'far as it is
therein. contended- that the actual, open and'hnotorious possession of'
the claim -for the purpose of doing the required assessment work,.
without alleging that' claimants are actually and diligently engaged
in the performance of it, is sufficient to prevent the forfeiture of the
claim to 'the United States, it is contrary to the 'doctrine above- ex-
pressed and untenable.: Neither is there any merit in; the proposi-
tion that by such actual and continued possession from year to year
-without. performing the full amount of work: each year as required
under the mining act, a forfeiture can be: prevented.

In Honaker v. Martini (11 Mont. 91, 97, 27 Pac. 397, 398) the
court said-7a

* * It i* EEvery person who continues in the 'possession of such property-
upon the public domain of 'the United States, without performing annually the-
labor that has- been specified, violates the conditions of thelgrant from the-
government. The resumption :of work by the original; locator, whose rights.
are subject to forfeiture without the expenditure, with reasonable diligence,
during the year, of the sum of one hundred dollars for labor or improvements
upon the, mine, is an evasion of the statute, suvdr.

Similar views by the Supreme Court of California were expressed,
inA M or miqk v. Balddwin (37 Pac. 903, 904), as follows:

* .*; .*,, a party can not .hold a. mining claim for several years without do-
ing in any year the work required, by simply going on it at the beginning .of-
each year and doing 'a 'few hours' work, with no bona fide intent to comply with

.the statutory requirement as to the amount of work to be done. * * * It is
against the.policy 'of the ahw, and a fraud against the government and the 'law,
to .hold quartz claims. ;by merely doing a few' dollars' 'worth of work thereon.
at or near the beginning of-the year next, following the year on whichi claimant
failed to do the necessary; work, when such work is not commenced with the
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bona fide intention -of being continued till the full amount is- done. Such labor'
so done, is- a mere 'pretense; and a: sham, :and will not -prevent the relocation for
want of- necessary work.-

This so-called answer, if it indeed could be considered the answer

of the 'defendant compaany,--contains nothingtshiowing the charge-as-
sailed immaterial -or invalid. - -

The action of the 'Commissioner,-as set forth in the last paragraph

of his ddeisio'n, is -

Affirmed.

- CLAYTON STACYi:

Deeided December ii, 1931

REPAYMENT-PURCHASE MoNY-DEssn ENnTRY.

R Repayment of the purchase money paid in connection with a desert-land
-entry regularly allowed for land subject thereto and canceled for default
is not authorized by the act of June 16, 1880, where the entry could have
been completed by complying with the reclamation law and no legal ob-
stacle prevented its, confirmation, nor can it be -allowed under the' act
of March 26, 1908, where the claim is barred by- the limitation contained in
the amendatory act of December 11, 1919. Heirs of James Byrne (50L. P.D
161), J. M. Hutdson (50 L. D. 297), and Olive m. Harrison (50 L. D. 418).

EDWARDS, Assistant Secretary:.

This is an appeal by Clayton Stacy from aa .decision of the: Comn-

missioner of the General Land Office- dated August 18, 1931, denying

application for repayment -of the purchase money.of $1.25 per acre
paid by him in. connection with desert land entry, 'Evanston. 03609-

for N½/2 NWI/4 and Nil2 N /E4 Sec. 32, T. .33W N., R. 1-13 W.,, 6th P.M.,

wyoming. -- The 4ctiqn of the Commissioneri.rest& upon the ground
that the conditions authorizing repayment are nonexistent. ; -

It appears that two separate and distinct repayment applications
have been filed.in this case, one for the refund of the advance pay-

ment of 25 cents per acre made when the entry was allowed, thei

other; for the refund -of the final purchase money of -$1 'p'eitacre
tendered with final -proof.

The entry in question was allowed May 20,1913. Final proof
was submitted October, 3, 1914, and final certificate issued November
9,4914. ' Following field examination and report, the Commissioner.
directed ad eftb proceedings against the entry NoVember 9, 1916,
charging that -claimant did not have a sufficient water supply and

that the land';had not been irrigated, cuitivated, and reclaimed as
required by law.

'Thereupon, under date of April 1, 1918,. claimant withdrew -his;
proof.. He failed to submit new proof. after. due notice,-;and -by

reason of such default his' 'entry was canceled June 4,-1919. ' ' ' ' -

[Vol.:
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The legislation governing repayments'is' found in the act of June
16, 1880 (21 Stat. 287), and the act of March 26 190'8' (35 Stat. 48),
as amended by the act of December 11, 1919 (41 Stat. 366).' The
former act, in section 2 thereof, authorizes repayment in cases where
entries 'are 'cateeled'for conflict, or where they have been erroneously
allowed and can not be' confirmed. Th is act does not authorize re-
fund in the instant case. Stacy's entry was regularly allowed for
land subject thereto. It remained of record. for his benefit. for its
statutory life anditmwas not canceled until he made default.= There
was no legal ,obstacle in.the way to .prevent confirmation. It could
have .been completed .by. complying with the provisions of law re-
specting reclamation. FIence, the conditions which authorize re-
payment under the act of June 16, 1880,: sure, do not exist. In
this connection the department' said in the,'case of Heirs of Jaones
Byrne (50 L. fD. 161), syllabus-

In coupling the expression "can 'not be confirmed " with the term " errone-
ously allowed," as those phrases: are used in section 2 of the act of June 16,
1880,' which authorized repayment where an entry was " erroneously allowed
and can not be c onfirmed," the law necessarily contemplated an entry with
reference: to which the defect could not be cured.

A similar ruling was made in the case of Olive 1Mf. Harrison (50
L. D. 418), where the department said-

* 0* * In: order for a repayment claim to be properly allowable. under
the, provision in section 2 of the act of June 16, 1880, for repayment in cases
where an entry has been erroneously allowed and can not be confirmed, two
conditions must' 'concur. In addition to being incapable of confirmation, the
entry must havr been erroneously 'allowed in the first' instance. -

'Neither can: the application be allowed under the act of March
26 1908 spr', "as repayiment under said act is governed by the limi-
tations dfo the ame~_ndktory act 'of December' 11, 1919, which operates
to bar the instant claim' as it was not filed until July 14, 1931. See
case of J. M.i Hudson (50 L.'D. 297).

For the reasons stated, the action of the Commissioner is
_ 0 . X X iAffirmed.

i TOMAS H. B. GLASPIE
Decided January 8, 1932

STOCx-RAISING HOMESTEAD-CO NITY PROPERTY--AIZONA.

In the State of Arizona property acquired: by a husband or wife during the
marital status becomes community property. and one-half of the property
acquired by either becomes 'the property of the other by operation, of law

:at the momeni offits acquisition.

STocx-RAIIsNG- HOMEsTErAO-CMMUNITY 'PRPEORTY-ARIZONA.

One who acquires more than 160 acres of land which by operation of law
becomes community property at the moment of its acquisition, is not the

18607-32-von. 53 37
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proprietor of more than. 1609 acres within the-meaning of the homestead
law if his undivided interest does not exceed that amount.-

STocs-RAisiNG .HoMEsTrAo-ADnvsms - CLAaM-Mmlr I CLAIM-DIScOVERY-

Testimony as to discovery of mineral based upon an examination of a mix-
ing claim subsequent to allowance of a conflicting stock-raising homestead
entry is incompetent of itself to prove a discovery that would establish
a prior valid location, nor are the declarations in th-6recorded location
notices prima faci0 e evidence of the fact of' discovery.

STrooK-RnmSING HOMnSnWATER HLjs- soDESiGNAT1O or In O "-AFND m
Where land 'containing a water hole was designated as of; the character

subject to entry under the stock-raising homestead law and no charge'was
D preferred that the land or any subdivision thereof, was valuable ;as. a
public water hole, the designation will not be vacated unless it is shown
that it was erroneously induced by fraudulent statements of the entryman.

STOCX-RAISING HomaErsTAD-ADvERs CLAIM-MINING CLAIM-WASTE HOLES-

EVIDENCE.
A stock-raising homestead entry is not invalid though embracing land claimed

under mining locations where the evidence shows that the locations were
unrade primarily to protect a developed water hole, land wher'e the evidence
is insufficient to establish that the locations were prior and valid, and
where the spring or water hole is held Sunder a claim of private right and
is incapable of providing sufficient water for general use, for watering
purposes.

EDWARDS, Assistant Secretary.: V

Thomas H. B. Glaspie has appealed from a decision of tlhe Com-
InIssioner 'of the General Land Office dated September 25, 1931, hold-
ing for cancellation his second; homestead entry, Phoenix. 063974,
made under the act of December. 29, 19T6 (39 $tat. 862), for all of
Sec. -14, T. 5 S., 13 14 E., G. and:S. R. M., Arizbna. The application.
was: filed September 11, 1928, and; allowed Dkecember. 15, 1928, al-
though the land was not designated until June.27, 1929.

Proceedings were instituted against .the entry October 9, 1929,
based upon a report from the field service, charging-

1. That 'the entryman was not qualified to make homestead entry on Sep-
tember 11, 1928, the date he filed application therefor, is not now and has not
been since said date qualified to make entry for the reason that he was on said
date and is now the owner' and proprietor of more than 160 acres of land in
the United States, to wit: SW% Sec. 35, T. A4 ., R. 14 B., and Lots 2 and 3
Sec. 2, T. 5 S., R. 14 EL, containing 240.10 acres. 

2. That the entryinan' having' on 'August 6,' 19,13, made homestead -entry
023024,, Phoenix series, for the NW¼ 4'SWY4, W½ NW'/4 See. 21, T. 4 S., R. 14
E., and having sold his relinquishment of said entry is not fow and was" not at
date, of this- entry or atz any time thereafter qualified to make a homestead entry
under the act of September 5, 1914 (38 Stat. 712), inasmuch as the 'first entry
was not forfeited, lost or abandoned because of matters beyond the 1entryYan's

control, but on the contrary the entryman speculated in his right.

(Vol.
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3. That the entry conflicts with certain subsisting mining claims, which claims
are prior in time to the initiation: of the homesteads entry; namely, the General
Grant Nos. 1 and 2.

Upon consideration of the testimony and other evidence adduce'd
at a hearing between the parties, the Commissioner affirmed the local
register's decision,: holding the second charge not proven, :but sus-
taining the first and third charges.

The evidence of the Government shows, and the defendant admits,
in effect, that he obtained warranty deeds conveying to him alone as
grantee the two tracts mentioned in the first charge prior to his ap-
plication and that he still holds such title and lhas. been assessed and
paid taxes thereon ever, since. . But, the' defendant further showed
: without contradiction, that at the time of the sale and conveyance of
these tracts to him, he was married; that his wife died June 19, 1920,
leaving. three echildren by, a Iformer; husband and fve children by the
entryinan; that the first tract mentioned in the charge was pur-
chased with money loaned on the security, of his wife's cattle, and the
second tract was paid for out of proceeds of sale of certain of their
community property. The defendant claims under the law of Ari-
zona: that but one-half of the'property belongs to 'him'personally
and the othei half belonged to his wife at the dates of acquisition, an~d
upon her death intestate her undivided one-half interest passed to
and vested in her children.

O One of the tracts 'was purchased in :1915, the other in 1917. Para-
graph 3850, Revised Statiutes,' Arizona (1913), and paragraph 2172,
Revised Code, Arizona '(1928), provide-

:All property 'acquired by either husband or: wife during the' marriage,
except. that which is acquired by:gift, devise or descent, or earned by the
wife jand .her minor children, while she has lived or may live; separate and
apart from her husband, shall ,be deemed the common property of the husband
and wife, and during the coverture personal property may :be disPosed of by
the husband only;, * *' -:

Paragraph ho100 Revised Statutes, Arizona (10913), and par1a-
gr'aph 985, Revised Code, Arizona, 1928), provide-

Upon the death of the wife one-half of the community property shall go to
the surviving husband, and the other half is subject to the testamentary dis-
position of the' wife, and. in the absence of such "disposition goes to her'
descendants, equally, if such descendants are of the same -degree of kindred
to the decedent * * * " : .

MoIn M ina'v. Ravin&ez '(15 Ariz. 249, 138 Pac. 17),' it was heldi
(syllabus) -

Where real property was acquired * * * by a husband during mar-
riage,- it was community property, and hence, on the dissolution of the com-
munity 'bybthe death' of the husband, .the' property passed without probate

5.79



580 DECISIONSS OF THERDEPARTMENT OF 'THE INTERIOR

proceedmigs or other- legal action-one half to then widowv and the other half
to the children of' the marriage. "- . ; - 0

It was further held therein that it belongs to the'wife as much as
to the husband. -i -

In La Towrette v. la Totrdtte t(15 Ariz. 2200, 137 'Pac. 426), it was
held that'the law makes no distinction between hisband and wife
in respect to the right each has in the commiunity: property, and
that it is not a mere possibility-not; the expectancy of an heir.

The Supreme Court of the Uiited States recently, in arriving at
the conclusion-that a wife may make a; separate 'income-tax return
on her share of community property in the- State of Washington
and -in Arizona and certain other States, said, in Poe V. Seaborn
(282 U. S. 101, 110):

': * * *save for property acquired by gift, bequest, devise or inheritance,
all property however acquired after marriage, by either husband or wife, or by
both, is community property.

And in-the companion case, GoodelZtv. Koch (282 U. S. 118, 121),
in considering similar laws of Arizona,' the same court said-

We have examined the statutes and authorities Xcited, and have concluded
that they present no significant differences from' the Washington system. In
La Tourette v.: La To7urette, 15 Ariz. 200, 205. it was said: " The law makes no
distinction between the husband and wife in respect to the' right each has in the
community property. It gives the husband no higher or better title than it
gives the wife. It recognizes a marital community wherein both are equal.
As in Washington, each spouse has unlimited testamentary power over his or
her interest in the community, and upon failure to exercise it, such interest
passes to the descendants of the decedent."

The Arizona Supreme Court has likened the community to a partnership.
Forsvthe v. .Paschal, 34 Ariz. 380. The husband as agent may not act in fraud
of his wife's rights, and if he attempts to do so, she has a~ remedy in the courts.
Gristy v. Hudgenxs, 23 Ariz. 339.'

Enough has been said to show that our conclusion in Poe v. Seabora, supra,
holds here, and that the wife has such equal interest in community income as
to entitle her to treat one-half thereof as her income, and file a separate
return ' * *

Enough has been said also in the instant case, to clearly show that
the first charge was brought without regard to the law of Arizona
as to property acquired during the marital relation by one spouse,
that it has no basis in fact and should be dismissed. The observation
made both by the register and the Commissioner that entryman
Glaspie had not conveyed the half interest to the wife or heirs is of no
importance. The interest in one-half of each of the two tracts; became
that of the wife at the moment of acquisition by operation of law,
if'the fact that one of the tracts purchased out of funds from the
proceeds of her separate property acquired before marriage did not
make that tract solely hers.

[Vol.
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The evidence -pertinent to the second charge 'has been carefully
consideredd and' no -sufficient grounds appear -for disturbing the con:
durring conclusions below that,' the, g charge was not sustained:
Briefly -stated, it is shown. that defendant relinquished his former
entry, Phoenix 023024,: in November, 1915, and sold.the improve-
ments thereon to UrbanejHouse who immediately made entryvthereof
on relinquishmnent. :' Part of i the consideration of $1250.00 paid 'was
for defendant's promise to' keep his. cattle on the other side of the
Gila River; which purchaser admits'has been-kept. There was much
conflict of testimony as to the value of 'the improvements, on the land
at the time .of Cale, but defendant's testimonyiclearly preponderates
to the effect that the iimprovements, consisting principally of a nine-
room house in ,which he and his family resided, clearing and fencing,
two wells equipped with. pumps and two corrals and a barn and
chicken-houses and the construction of an irrigation ditchG to bring
water from the Gila River to ' the land cost much mot'e than the sum
received from House. Defendant also showed that it was true,' as
alleged for ground of second entry, that his crops of 40 acres were
destroyed by flood, and the land covered by sand, and debris:prior
to his -relinquishment., There is. little: in the circumstaflces estab-
lished to induce the belief that she speculated in; his' homestead' right.

As to the third 'charge, the department has held in Ainsworth Cop-
per Co. v. Bew (53 I. D. 382, 383)-

* *' * Illegality of the 'stock raising entry is not shown by merely estab-
lishing that the land is mineral in chdracter, all minerals being reserved by the
act under which it is 'made.. In United- States v. Hnrlindnn (51- L D. 258),
wherein was considered the conflicting claims of stock-raising and mineral
claimants to the same land, it was held that at the, date of the inception of
the stock-raising entry, there must exist either a prior perfected location under
the mining law, or a mining location though not perfected by discovery in the
actual possession of the locatoriwho, is diligently engaged in the search for
mineral, to warrant cancellation of the entry to the extent so claimed to be
located or possessed.

Neither of these conditions being shown to exist, no part of the land can be
deemed to be claimed, occupied or as being worked under the mining law. With
respect to perfected mining locations,; it was said in the Hurlimnan case
(p. 262)-

"The acts of Congress prescribed two and only two prerequisites to the vesting
in a competent locator, of a complete possessory title to a lode mining claim.
They are the discovery' upon unappropriated public land, within the limits of
the claim of a mineral-bearing lode and the distinct markings of the boundaries
of -the claim, so that they. can be readily traced.:' No appropriation 'of the land
is made until these requirements are fulfilled. 'Erwin v. Perego: (93 Fed. 608,
611) Nevada Sierra, Oil Co. v. Home Oil Comnpawg (98 Fed. 673, 677)." ;

It appears from the evidence 'that notices of the location 'of two
claims were recorded in December, '1925, called the General Grant
Nos. 3 and 4, and affidavits of annual assessment work ware filed for
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the years 1926, 1927,%and 1928, and there is evidence that one Bow-
man was paid $100 per, claim per year. to do the work for 1927 and
1928,: but there were strong grounds for. doubt in view of the im-
peaching'testimony, whether; or not he knew where the claims Iwere
situated in 1927, or did the work ;for that year..'

Through Price, the Government's irrigation, engineer, who exam-
ined the entry in May, '1929, a tplat was introduced depicting two
mining claims wholly' within the NWi/4 Sec. 14, which he6 states
should be designated .(General Grant Nos. 1 and 2.. : This plat was
prepared from the data ::obtained by a surveyor who accompanied
Price., These locations, Price states, cover the identical ground
and are the locations designated in the: location notices as ' General
Grant Nos. 3 and 4.' He found some of the; corners to General Grant
No. 1, but there.was. no evidence of any identification of the corners
or lines of General 'Grant No. 2. Aside from insufficiency of identi-
fication. of the latter, -the evidence of prior discovery on either claim
is very meager and unsatisfactory. On what he -designates 'as 'Gen-
eral Grant No. 1, there is an open cut 35 feet long between' two old
:shafts within which she found indications of mineralization in: rock
in place, chalcopyrite and chalcocitea (Tr. 49). 0 At some unspecified
place " on .the ground" :he states: "-There is a. vein about five' feet
thick showing indications of chalcocite, chalcopyrite and the like."
(Tr. 57.)

Bowman, who stated that his business was mining and prospect-
ing, testified (Tr. 83) that on the "General Grant " some of it ran
over one and: a half in copper, perhaps some a little richer--

And all the way through, the ledge is .about six or eight feet. I should
judge I haven't measured it, only just by looking at it, and it wonld carry
about three dollars in gold and a couple of dollars in silver.

IHe, however, testified that he did not sample the vein and knew
of no samples -being taken therefrom. Price also stated, apparently
referring to the General Grant No. 1, that there was another shaft
north that had some working on it that shows some copper, but I
did not make any detailed investigation as to that because the contest
seemed to be relative to a water hole which was on this 'mining
claim." i :: ; -;:i; : ''-' :

There is no evidence of anyb ona fide efforts of mining'on the land
in question or surrounding. land, although it appears clearly the land
'has been under location by: one mineral claimant and then another
and that primarily a -group- of General Grant 'claims' were located
to protect a developed water hole from a spring on the land known
recently as B3ehr Springs. The examination by Price having been
made subsequent to the entry, his evidence of itself is incompetent to
establish - discovery, and the declarations of such 'facts in the. re-
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corded location notices are not pmand faoie evidence of the fact of
discovery. A'inj t t Copper gComfp~y v. Bexv, sura, and cases
there cited.

The Government on cross-examination brought out testimony that
.the land was more valuable for its water, hole than, for mineral (Tr.
316). Bowman's statements as to imineral values, if he ever was on
*the land before entry, are mere; .. guesses without verification. : The
evidence is clearly insufficient to establish that the General Grant
claims are prior valid locations..

It is shown beyond question that there is a- spring within :the
boundaries of the claim called General Grant No. :1, which has been
developed for" a, number of -years,. and which for a time was en-
:closed and usedi for irrigating a. garden by a mineral, claimant, but
for the*most of the time, though.held. under claim of private right,
'it has been and is still being used by the community as a watering
place for cattle.. At the time of the examination by Price there was
a cement trough about 18 by 25 feet in width and length and seven
feet deep and a one and one-half inch pipe. leading from the cement
trough to a ,watering trough. Price, from measurements of the flow:
of water, estimated it to be about 45 gallons an hour. J. J. Anderson,
'whose protest against the entry led :to the institution of the present
proceedings, testified to the effect, and documentary evidence was in-
troduced to show; that he posted a notice of location and appropria-
tion of- the water right and right .of way for. pipe line: and trough
February 23, 1918, recorded June 28, 1928, and also obtained from the
State Water Commissioner on- October 5, 1928, a certificate of water
right, limited to one and one-half miner's inches. le also testified
'that he. bought the water rights of one Behr, a mineral claimant of
the land, for $550.00 'and expended about $500.00 more in develop-
ment of the water for stock-raising purposes, which he as well as
.others have used beneficially.

No charge was preferred that 'the land or any subdivision thereof
was valuable as a public water hole, and unless it appears that the
designation of the land as subject to entry under the stock-raising
act was erroneously induced by fraudulent statements of the entry-
man, no basis exists for vacating the. designation, and canceling-any
part of the entry. Domingues v. Cassidy (47 L. D. 225). .

The entryman, in support of his application, made an affidavit con-
taining this -statement-
- There is within the NWj/4 of the said Sec. 14 a. small spring furnishing
approximately after development 10 gallons of water per hour, or suffieient
for domestic and" domestic stock watering purposes.'. This ; spring has been
developed to that capacity (by) prospectors formerly holding a mining claim
in the vicinity. Said spring or seep does not furnish sufficient water for a
slarge number of stock and is wholly unnecessary for public watering pur-
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poses, for .the. reason that the Gila River, .which is- approxinately one and
one-half miles north, of the land, carries, a large amount oft running, water
throughout the year and furnishes water for all stock grazing on the open
range in the vicinity, rendering this small spring unnecessary for suchpur-
poses. This spring has: never been used as:a public watering place but, as
above 'stated,. has been developed; by private individuals and- used by them
during the time they occupied the landsurrounding same.

The evidence- at the hearing- does not show that any: of the above
statements are untrue. Price Iadmits that the statements are- not
untrue except as to the volume of flow:of the':Waterl (Tr. .61).' It
is' not believed that' hi's single measurement on a single day.' estab-
lishes the normal flow of the spring so 'as to demonstrate intentional
-underestimation thereof by the entryman.; Simple calculations from
the statements tof Anderson; the water appropriator, as o 'the; num-
ber of gallons one head of' livestock will 'drink at one time, based on
Price's estimate of the flow' of. the' spring, disclose that 'the spring
is plainly' inadequate to water the number of cattle Anderson es-
timates could be watered' there. 'It is "not shown that 'this' spring
is capable of providing enough' water for general use" for watering
purposes or that it' is a public necessity in that' locality, or that it
has had the true status of a public watering place, but tothe contrary
has been;. for many years claimed under private appropriation by
Anderson and prior thereto by, mineral claimants who' have con-
trolled the use of the water. If Anderson has any rights to the water,
such rights may be protected by appropriate court proceedings, as the
patent issued to Glaspie will be subject to any prior vested rights
therein. See numerous authorities cited in the United States Code,
Annotated, Title 43, Section 661, Note 38.

Without prejudice to mineral claimants who may~ have 'evidence
'not adduced in this' case to show a prior valid mining possession, the
Commissioner's decision canceling the entry is,

R Reversed.

HOMER H. HARRIS'

Decided, Javuax4V 13, X1932

SCROOL LAND-REcoaRDs-NOTICE-MINERAL LA ND S-4EV1DENCi--APPLICATIoN.

Until the record is cleared of the prima facie title of the State by a deter-
ntination, after due 'notice to the, State and the submission 'of satisfactory
proof that the land was known to be mineral in character-prior to the date
the State's right to a school section would otherwise have attached, mineral
applications for the land'confer no rights' and can not be recorded.

SoRooL LAND--1NDEMNITY-LAND DDErP.MunrvT-JnIsMON.m o.
The 'approval of a' State indemnity school land selection 'list deprives the

Land Department of further jurisdiction over! the land contained in the
list.

EvtoL
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SCHOOL LAND-STOCK DEYrtVEWAYWITHDRAWAL-POTASH WITH.DRAWAL..

Withdrawals for stock-driveway purposes and reservations for potash made
subsequent, to the, date that the rights of a State attached under its school-
land grant do not affect the. title of the State under the -grant.

EDWARDS, Assistant Seretary: .
July 31, 1931, Homer H. Harris made application, Las Cruces

044268, for a potash prospecting permit covering all of Sees. 20, 32,
and 36, T. 20 .,B. 30E., and Sec.32, T. 20 S., R. 31 E., N. M. P. M.
October 18, 1931, the Commissioner- of the General Land Ofice held
the application for rejection, except as to NWI/4 NE¾ /4S Sec. 20.
Harris has filed an appeal.

Plat of survey of T. 20 S., R. 30 E., was accepted March 29. 1904;
of T. 20 S., R. 31 E., Jhly~ 5, 1912. Sec. 36, T. 20 S., R. 30 E. is in-
cluded in the school-land grant to the Territory of New Mexico made
under the'act of June 21, 1898 (30 Stat. 484), and -confirmed to the
State by the act of June 20, 1910 (36 Stat. 557). Sees. 32 in T.. 20 S.,
R. 30 E., and T. 20 S., R. 31 E., are included in the additional grant
of school land to the State made under the act of June 20, 1910,
supra. The record does not show that the State ever tendered these
school sections as bases for' indemnity, nor does it appear that at the
several dates when the right of the' State would attach, if at all,
the land had been classified as mineral land or claim thereto asserted
under the mining or other public land laws. Presumptively, title
passed to thej State to Sec. 36 on March 29, 1904, the date of the ac-
ceptance of the survey; to Sec. 32 in the same . township on January
6, 1912, the date of the, admission of the State into, the Union
(United States v. State of New' Mexico, On Rehearing, 48:L. D. 11),
and to Sec. 32 in T. 20 S., R. 31 E., on July 5, 1912, the date of the
acceptance of the survey.: Regulations of March 6, 1903 (32 L. D. 39);
Instructions June 23, 1910 (39 L. D. 39); State of Colorado, On
Rehearing (49 L. D. 341); 'George . Fanten (SOL. D. 516).

Until the. record is cleared of the pjria facie title of the State by
a determination, after. due notice to the State Xand the submission
of satisfactory proof, that the. land was known to be mineral -in
character prior to the date the State's right would have otherwise
attached, applications for the land give rise to no rights, and no such
application, can be allowed of record (32 L. D. 39); State of Utah
(32 L. D.j 117); aes L. Ostenfeldt (41 L.'D. '265); ;Work v. Brat-
fet (276 U. S. 560, 565). There is nothing in the present application
sufficient as basis for challenge of the State's title.

The E½N'2/ 4, N SW./4'A, NW'!4 SW',4 Sec. 20, were patented
February 24, 1908. The NWl/4 NW'/4 , 'S½ /2SW'/4, NE1/4 SW1/4 Sec.
20, are included in State indemnity school selection, Roswell 018772,
List 10, 'approved August 5, 1910. The patent was issued and list
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approved without mineral reservation. : The patent and the approval
of the: list ended the jurisdiction of the deparltment. over. the land.
SeweZZ A. K7pp (47 L.'D.' 152, 15) ,- Javes Crw ford et al
(53 I. D. 435, adhered to on rehearing, 439~).

The E1/2 NEl/4, SWf/4 NE1/4 and SW '/4 Sec. 20 are included in.

outstanding potash prospecting permit 040516, issued November 15,
1929, uncanceled 'of -record..; The application of Harris for the* same
class of deposits give rise to no rights, while.the prior.permit remains
uncanceled on the records of the: local land office.. Martin. Judge
(49 L. D. 171); Harvey V. Craig (50 L. 1D. 202). Withdrawals for
stock-driveway purposes and reservations of the land for potash made'
subsequent to the date the State's rights attached do not affect its
title. Wvycnning v. Uited .States (255 U. S. 489), Ste of 1Xekw
Meeico (52 :L. D. 679 ;.on rehearing, 681), involving stock-driveway
withdrawals prior to acceptance of the plat of surveyf of the land
withdr-awn, which 0are relied upon by Harris, are- inapposite.

:The Commissioner's decision was right and is
Affirmed.

SIX C0OPAIES, INC.

Decided January 19, 1932

Wo6KMAiSs COMPENSATION INSuRANCE-iHOOVER DAM-PAYMEN T.

The cost of workman's, compensation insurance comes within the'class "or

: other general' Jepenses," and must be excluded from payment: under a con-
tract for extra work which limits the charges to '¶ actual necessary cost,,
defined therein as "labor, materials,, and supplies," but not. " officelor other
general expenses.". .

ACcoJuNTs-GENERAL AcCOUNTING. OFFICE- JURISDICTION -OFrxICEBs- HoVE%

DAM.

Section 236, Revised Statutes, as amended by section 305 of the act of June
10, 1921, confers upon the General Accounting Office authority to settle
and adjust all claims, demands and accounts in which the United states is
concerned either as debtor or creditor, and the decisions of the accounting
officer are controlling upon administrative officers of the Government.

WuLB, Seeretary':
Six Companies, Inc., contractors for the construction of Hoover

Dam: and, appurtenant works, have appealed from a r uAing of the
contracting officer, dated fNovenber 7, 1931, eliminating anaitem of
$16.31 for workmen's compensation. insurance :from the statement. of
extra work performed under Extra Work Order. 6o.. 1, on the ground
that said. item isi not a proper item of actual necessary cost of per-.
forming the extra work.

Extra W6rk Order No. 1, under which the work was performed,
reads as follows:
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In accordance with the provisions of Article 3 of : your contract .(Symbol No.
114-633) dated March 11, 1931, and paragraph 10 of specifications No. 519, made
a part of your contract, you are hereby directed to place HAND PLACED
RIPRAP' on the lower side of the fill between stations 416 f and 418 of the
black canyon highway, in:accordance with detailed instructions of the engineer:
in charge of the work: ' It is estimated that the work-will require the placing
of about 3,000 square yards of hand' placed rock riprap and will cost. approxi-
mately $4,500.00.

As the work was not provided for in'thee schedule of bids you will be con-
pensated in accordance with paragraph 10 of specificationisNo. 519,' which
provides that you will be paid at actual necessary cost as determined by the
contracting officer, plus fifteen per cent (15%) ford superintendence, general
expense, and profit.

Your claim for extra work must be submitted in writing in sufficient detail
for checking and should be certified as accurate and just, and that payment
thereof has not been received.

Paragraph 10 of specifications No. 519, relating to "extras ", reads
as follows:

Extras.-The contractor shall, when ordered in writingr by the contracting
officer, perform extra work and furnish extra material, not covered by the
specifications or included Kin- the schedules, but forming an inseparable part of
the work contracted for. Extra work and material will ordinarily be paid for
at a lump-sum or unit price agreed' upon by the contractor and the contracting
officer and stated in the order. whenever in the judgment of the contracting
officer it is impracticable because of the nature of the work or for any other
reason to fix the price in the order, the extra work and material shall be paid
for at actual necessary cost as determined by the contracting officer; plus: 15
per cent for superintendence, general expense, and profit. The actual necessary
cost will, include all expenditures for material, labor, and suppliles- furnished
by the:.contractor, and a.,reasonable allowance for the use of his plant and
equipment, where required, to be agreed upon in writing before the work is
begun, but will in not case. include any allowance for office expenses, general
superintendenceior other general expenses.

: Article 15 of the" contract is as follows:

Disputes.-Except as otherwise specifically provided. in this contract, all
disputes concerning questions of fact arising under this contract shall be
decided by the contracting officer or his duly authorized representative, subject
to written appeal by. the contractor within thirty days to the head of the depart-
ment concerned, whose. decision shall be :final and conclusive upon the parties
thereto as to such questions of fact. In the meantime the contractor shall
diligently, proceed with thework as directed.

A brief in support of the appeal has been filed by then contractor
with accompanying exhibits, consisting of copies of the extra work
statement submitted 'ad the correspondence, betweein contracting
officer and the contractor, including the ruling from which appeal, is
taken.

The actiion taken by the contracting officerwasbasedprimarily on.
: the decision of the Comptroller: of the Treasury, dated March 239,

1914 (20, Comp. Dec. 056). Reference also was made to the decision



5883 DECISIONS -OF THE DEPARTMENT OF- THE INTERIOR

of the Acting Comptroller General, dated February 6, 1926 (5 Comp.
Gen.59)

The arguments presented in the brief have been Vcarefully con-
sidered and the decisions referred to have been examined.

in' the opinion of the department the. controlling decision is that
of March 23, 1914 (20 Comp. Dec. 656), the others; being readily
distinguishable. The question submitted in that case was identical
with the one here presented. Paragraph 14of the specifications there
considered provided, among other things, that-

Extra work shall be charged for at actual necessary cost, as determined by
the engineer, plus 15 per cent for profit, superintendence, and general expenses.
The actual necessary cost will include expenditures for materials, labor, and
supplies furnished by the contractor, and a reasonable allowance for the use
of shop equipment where required, but will not include- any allowance for
office expenses, general superintendence, or other general expenses. 

The Comptroller, in his decision., referred to a previous decision of
November 14, 1907 (14 Comp. Dec. 297),. which declined to allow
cost of liability insurance as part of " the actual necessary cost " and
to the decisionm of the Court* of Claims which'afterwavrd allowed the
cont'ractor's claim of said account (Lovell v. United Statea, 46 Ct.
Cis. 318) . The cases, however, were distihguished by the' omptrol-
ler in the following terms:.

ifi the terms of the Lovell contract there considered were identical with those
here in question, the decision referred to would be ample authority -for the
allowance of the item now in dispute, but paragraph 14 of the contract here
in question defines what shall and what shall not be considered as parts of the
"actual necessary cost" of doing extra work, whereas the Lovell contract
contained no such definitions.

Under the contract here in question "expenditures (by the contractor) for
materials, labor, and supplies * * * and 'a reasonable allowance for the
use of shop equipment where required ", but nrot expenditures on account of
"office expenses, general superintendence or other general expenses" ' were, and
are, to be classed as "actual necessary cost." Whether or not, then, the cost
of liability insurance 'is to be classed as a part of the " actual nedessary cost"
of doing the extra work depends upon whether' such cost is to be rated as an
"expenditure for materials, labor, and supplies " or as an " office * * * or
other general expense." If the former, 'the charge must-be allowed as proper;
if the latter, it can not be allowed.

I do not think the item of $44.90, charged as cost of liability insurance, can
properly be. allowed as a part of the labor cost, but am constrained to hold that
it must be classed as one- of the " other general expenses " which in express terms
are excluded from the "actual necessary cost" of the extra work. This item
should therefore be eliminated by you. from' the account 'presented before
payment is made.

Special consideration is given in the brief to the decisions in which
the item here excluded was allowed as a. part of " the, actual neccesary

cost " of extra work (Lovell v. United States, sipra 22 Comp. Dec.
261), and it is urged by the contractor that the only possible theory

tVOl:
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on which the item, claimed in this c ase can be' rejected is that it is an
iteW~ included within the phrase "or~. other general expenses"'~ which
the ospecifications exclude from the actual ;necessary. cost. 'With

respect, to this it is subm itted that the, cost of insurances on pDarticular
workmen engaged' in particular work can not: be called ,a ,general
expense-a term, Which implies an item of expense -which can not be
,allocated to'.any priular work but is considered genral over all of

the contractor's operations, and which is impossible to segregate and
charg to particular. work., That it is practicable to segragate this
~cost and, that ~it has bendon in the instant; cas'e~is argued at length
in the: brief.~,
*After careful consideration of the matter, I am 'of the% opinion

that the decision ,of the Comptroller of March 23, 1914 (20 Coinap.
Dec. 656), isa applcable to the case presented in this appeal. and th~at,

inacorac tere~with,.: workmns com iensaion insuranc.e must

be ~ classed as ,one of the' "other general expenses ".excluded from
the "actual. necessary. cost") under the, terms of paragraph 10 .o
the 'specification's.' 'The' reasons ' for the Comptroller's decision are
stated in~theabove quotations therefrom. ' 'fie

Under the law, decisions of th~e ac-counting. f'r, .4r~e coqn~tr.Q'ling
~upon administrative officersl,'by reason of the authorit -of that officer
t6 settle and Adjust all' claims;~ 'demands, and accounts whatever in,
which the United States' is: concerned, either as debtor or creditor~
as provided by section' 2,36, Revised Statutes, 'as'aImeded -by section
305 of: the act ~of' June 10, 1921 :(42 Stat. 24);' United States Code,,
title 31, section, 71; see '4 'Comptroller General 713; 6 Comp troller
General 43.

'In view of 'the 'for'egoing, the decision' of the'contra~ctinig rofficer,
from which appeal has been' taken, is 

TAUS OF BOARD OF INDIAN COXXVISSION!IERS

Opinionm, Febraary 31, i193~2

BOARD OF INDIAN COMMISSIONERS-DEPARTMENT OF THE NTEiOrL-JUEISDICIN

The Bo~ard of Indian Commissioners created by the~ a ct of Apriff 10,1869,
although provided for' by appropriations' included ~in the ~~acts4 covering
the Indian service, nevertheless .is independent' .of any idepartetor'
bureau'~ of 'the G overnment, and the selection' apd , compensation of, its
personnel are matters not subject to the jurisdiction of the Department
of the Interior. i

FINNEY, Solicitor:
.You[Secetar of.the nferor]have ;reques~t~ed. my ~opimn~ion a to

what, ~if anyjuri~dicti6n~-,,ou have Ove the Board, ofj~nd~ixi Com

Tni -Sioner ~ n IJtc~r1 with referenceto. the,"numberof Pemlee
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maintained in the Washington office of the board' and the compensa-
tion paid them. ' This question it appears, Chase arisen in connection
with the recent promotion of Earl Y.i-Henderson to secretary of the
board, vice Malcolm McDowell, and the promotion: of Mrs. Clara ER.
Burrows to assistant secretary, vice'Mr. Henderson.;- ;

The Board of Indian Commissioners was organized under the pro-
visions of section 4 of the act of April 10 1869 (16 Stat. 13, 40),
which' reads-

SEo.. 4. That there be appropriated the further sum of two millions of dollars,
or so much thereof as may be necessary, to enable the President to maintain
the peace among and with the various tribes, bands, and parties of Indians,
and to promote civilization among said Indians, bring them, where practicable,
upon reservations, relieve their necessities, and encourage their efforts at self-
support; a report, of all expenditures under this appropriation to be made in
detail to Congress in December next; and for the 'purpose of enabling the
President to execute the powers conferred by: this act he is hereby authorized,
at his discretion, to organize a board of commissioners, to consist of -not more
than ten persons, to be selected by him from men eminent for their intelligence
and philanthropy, tto serve without' pecuniary compensation, who may, under
his direction, exercise joint control with the Secretary of the Interior over the
disbursement of the appropriations made by this act or any part thereof that
the President may designate; and to pay the necessary expenses of transporta-
tion, subsistence, and clerk' hire 4of said commissioners 'while actually engaged
in said service, there is hereby appropriated, out of any money in the treasury
*not otherwise appropriated, the sum of twenty-five thousand dollars, or so much
thereof a may be. necessary.

The Board of Indian Commissioners, as created, under the fore-
going provision, consists of a-body of unpaid private citizens. The
purpose of its creation as expressed in the statute, was to enable the
President of the United- States to-exefcute ,the.eppowers conferred upon
him thereby, which were to maintain peace among the Indian tribes,
.to promote their civilization, to relieve their necessities, and to bring
them upon reservations. To carry-out such powers an appropriation 
of $2,000,000 was made, with the, provision that the board might,
under the direction of the President, exercise "joint control" with
the Secretary of the Interior for the disbursement of such appropria-
tion or any part thereof (See Ryan v. United States, 8 Ct. CIs. 265).
The "joint control "a to be exercised by the Secretary of the Interior
.and. the board obviously had reference to, the disbursement of the
two million-dollar appropriation and not to the smaller appropria-
tion, of $25 000 made to meet the expenses of transportation, sub-
sistence, and clerk hire, of the commissioners. The board and the
Secretary were to, cooperate, but neither was made subordinate to the
other.

The existence of the board was continued and fits powers and du-
ties defi:&ed by certain provisions contained in the.act: of July 15,
1870- (16 'Stat. '335, 360), March 2, 1871 (16 Stat. 544, 568), May 29,
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1872 (117 St'at. 165, 186), and May. 1,1882 (22' Stat. 68, 70).. The
latter act limited'the' Powers of the board'to visits to and inspection
of agencies and' ther branches of the Indian Service and- the in-
spection of goods purchased for that service with the .requirement

that the Commissioner of Indian Aff airs consult with the board in the
purchase of supplies and that the board should report. its doings to.
the Secretary of the Interior. From that time onward the existence
of the board, with the powers and duties mentioned, has been rec-
ognized by annual appropriations made by Congress to meet its ex-
penses, such appropriation having been carried for convenience at
first in the T'ndci'an--appropriation acts, 'and in more recent years in
the Interior Departnient appropriation acts.
* Regarding the personnel employed by the board, it is important
to note that the act of July 15, 1870, supra, expresslv empowered the
board to appoint one of its number as secretary with such reason-
able compensation as. it may designate. An amendment to this
provision authorized the employment of a secretary not a member
of the board and the payment of his salary out of the appropriations
which may be made for the board (Act August 24, 1912, 37 Stat.
518, 521) .These "provisions but illustrate the independent nature
of the board and the'intention of Congress'that the appropriations
made for its benefit should be expended upon its own responsibility.

The Board of Indian CCommissioners has been regarded, since its
creation more than 60 years ago, as independent of any department
or bureau. No control whatever over the employment of personnel
by the board has 'been exercised or attempted by the Secretary- of the
Interior during all! this time. In'none of the legislation dealing
with' the board and ' its activities is' there any provision authorizing
the Secretary of the Interior to fix the compensation of its employees
or to supervise the action of the board in that particular.

As the head of the Interior Department you 'are authorized to
employ such: number of employees of. the various classes recognized
by law'as may be appropriated for 'by 'Congress from year to year
(Sec.' 169, R. S.), subjectof dcourse, to allocation of positions to
grades and the fixing of rates of compensation as provided by the
Classification Act of March 4, 1923. (42 Stat. 1488). Your authority
in this regard, however, is necessarily confined to employees only
of those bureaus or offices of the Interior Department which have
been constituted such by the law. of its organization or, some subse-
quent enactment. The. Interior. Department' was made one of. the
executive departments on March 3, 1849 (9 Stat. 395). .It.was spe-
cifically charged with the supervision qof certain, Executive bureaus,
and'its jurisdiction was' defined in section 44[, Revised Statutes.
The Board of Indian Commissioners has never been placed under its
jurisdiction by any express statute.
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I arm of the opinion, therefore, that the.Baard of Ildian Commis-

sioners can not properly be regardeda a.s., part of 0 the Interior De-

partmenti fand hence -the personnel to, be employed by the board and

the compensation to be paid to them are matters not comning within

your jurisdiction.
Approved: 

4Joi H. EDwARDS,-
:Asstant Secetamy.-

SMALL HOLDING QZLAIMS-RAILROAD GRANT-ACT OF APRIL 28,
1904-CIRCULAR. NO. 522, MODIFIED

INSTRIUCTIONS

DEPARTMENT OF THE INTERIOR,: :

G-ENERAh;LAND: OFFICE,

:: asin;gt on, D. C., February 5, 1932.f

THE SECRETARY OF THE INTERIOR:

On October 5,: 1931, the Santa Fe Pacific Railroad Company filed

its selection, Santa Fe 064994, under the. act of &April 28, 1904 (33

Stat.. 556.), for: 690.40. acresf, of land, for which. 591.09 -acres was

a~ssignqed as base. ; The tracts offered as base were part .of the lands

the. comnpany reconveyed, to the United States under thle said act

of April '28, 1904, inits deed accepted by the departmen-t on Septem-

ber 27, 1930.. The deed covered 1147.32 acres,

By letter of January 7, 1932, this o9ce held the seleetion for., can-

.cellation. for, the reason that. it did not exhaust the area embraced

in the deed-of relinquishment as provided by. Circular No. .522,

approved Ja ~ary 24, 1917, (45 L. D. 617)., Said circular reads in

part as follows (p. 619):

For'any lands ieconveyed.c by the: company after April 28 1916 (the date
of the, departmenital order so. directing), it will be required to select in lieu
thereof - an area in compact form approximating that relinquished. For

example, if 160 acres be relinquished for the benefit of any one settlement

claim, a selection' i lieu thereof must be in compact form approximating that

erea 'and if an entire secticn be relinquished because of a settlement claim or

claims fora portion thereof, then in that, case the lieu selection must be of a

like area in compact form...

:In the administration i of, said' act -prior to the date of the men-

tioned circular, :the company. was~permitted t6 make piecemeal se-

lections, that is, -a selection of a 40; or 8.0 acre tract at a -time until the

total area-of 'the ase ilands r'elinquilhed ;had. beei exhausted..0 It 'may

be added that this practice :has also prevailed since the' 'date of ]the

regulati6ns;lbut only in those casesi where 'the biase;' land had beeii
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relinquished prior thereto. An examination of the records shows that
only one -relinquishment has been made by the company since April
28, 1916, the deed having been accepted September 27,4 1930.

It appears that several contemplated exchanges have 'recently been
under consideration. This office has been informally advised that
'the land commissioner for the railroad company will not take the
initiative, with; a view of making any further exchanges in case the
department adheres to. the practice provided for by that part of the
circular. above quoted. Manifestly, said act of April 28,i 1904, was
passed in the interest of the small holding settlers who had im-
proved land within the grant to the railroad company,; andL a refusal
on the part of the company to make any further exchanges willnot
only prevent relief being granted to the individuals concerned' in the
contemplated exchanges, but Will in effect nullify the provisions of'
said act. .

The purpose of the order of April 28, 1916, was to put anIend to
the multiplicity of field examinations of land which could have been
examined at one time, had all of the relinquished 'base lands been
exhausted in one selection.. :Whatever justification there may have
been for such, an order in 1916, it is believed that its, results are
more-far-reaching 'than' necessary. Furthermore, the. area which is
subject to such exchanges is being reduced year by year -so' that it
may cause a hardship and considerable inconvenience to adhere to
said order of April 28, 1916. . i

Accordingly, it is' recommended that the above quoted portion of
circular No. 522 of January 24, 1917, be revoked and that in lieu;
thereof the following be substituted:

For any lands reconveyed by the company one 'or more selections may be
made in lieu thereof until the entire area relinquished has been exhausted,
provided: that not less than a legal subdivision of base land will be desig-
nated for any legal subdivision selected, such selection to exhaust, any subdi-
vision of base designated therefor.'

C. C. MOORE, Cornrnissioner.
Approved:

J6oN H. EDWTABDS,

Astc a sisttSecretary.

STATUS OF ALASKAN NATIVES

-- Opinionh 'February 24, 1932 ;

ALASKAN N:AIVES-BINDIAN. :-

The United States has never at any time recognized any tribal independence 
' &or relations among. the Indiaans or natives of Alaska nor treated ith them
-in any capacity: . ' .

18607-32-voL. 53-38
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ALAsKANMNATIVUS-INDIANS. .. D
No distinction is to be made between the Indians and other natives of Alaska

so far as the laws and relations of the. United, States are concerned and
the question as to whether the Eskimos and other natives are of Indian
origin or not is immaterial in that respect.

ALAASKA NATIVES-INDIANS-CITIzENSHIP.

The natives referred to in the treaty of March 30, 1867, between the United
States 'and Russia, are entitled to the benefit of and are. subject; to' the
general laws and regulations governing the Indians of the United States to
the same extent as are the Indian tribes within the territorial limits of the
United States, including the right of citizenship accorded by the act of
June 2, 1924.

SECIETARY OF TiHE INTERIoR-ArAsKAN NATIVEsE-INrfDIAs.
The' inherent power conferred upon the Secretary of the Interior by section

441, Revised Statutes, to supervise the public Ibusiness relating to: the
Indians includes the supervision over reservations in Alaska created in the
interest of the aboriginal natives of that Territory.

FINNEy So licitor:.:

flYout [Secretary of the Interior] have requested my opinion Con the
legal status of the natives of Alaska-Eskimos, Aleuts, Indians, et al.

Alaska waseede to the United States by-Russia under Sthe treaty
of March 30, 186T (15 Stat. 539)b. Article III' of the treaty
provides-'---

The inhabitants of, the ceded territory, * * * if' they should prefer
to remain in the ceded territory, they, with the exception of uncivilized native
tribes shall be admitted to the enjoyment of all the rights, advantages, and
immunities of citizens of the United; States, and shall be maintained and, pro-
tected in the free enjoyment of their liberty, property, and religion. The
uncivilized tribes will be subject to such laws and regulations as the United
States may, from time to time, adopt in regard to aboriginal tribes, of that
country..0 :::) a i 

An opinion by the Solicitor of this department under 'date of
May 18,i 1923 (49 L D. 592), sets forth the following (p. 594)

In the beginning, and for a long time after the cession of this Territory
Congress took no particular notice of these natives; has never- undertaken to
hamper their individual movements; confine them to a locality or reservation,
or to place them under the immediate control, of its officers, as has been
the case with the American Indians; and no special provision was made for their
support and education until comparatively recently. And in the earlier days
it was repeatedly held by the courts and the Attorney General that these
natives did not bear the same relation to our Government, in many respects,
that was borne by the American Indians. (16 Ops. Atty. Gen. 141; 18 id., 139)
United States v. Ferteta. Seveloff (2 Sawyer U. e S. 311); Hugh Waters v.
James B. Campbell (4 Sawyer U. S. 121) ; John Brady et al. (19 L. D. 323).

With the exception of the act of March 3, 1891 (26 Stat. 1095, 1101), which
set apart the Annette Islands as. a reservation for the tuse of the Metlakahtlans,
a band of British Columbian natives who immigrated. into Alaska in a body,
and also except the authorization given to the Secretary of the Interior to make

0 0 . i At: V ; f X 5<S e

[Vol.
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reservations for landing places for the canoes and boats of the natives;, Congress
has not created. or directly authorized the creation; of reservations., of any
other character for them.

Later, however, Congress began to directly recognize these natives as being,
to a very considerable extent at least, under our' Government's guardianship
and enacted laws which protected them in the possession of the lands they
occupied; made provision for;jthe allotment of lands to them, in severalty,
similar to those made to the American Indians; g-ave' them special hunting,
fishing, and other particular privileges to enable them.to support themselves,
and supplied them with reindeer and instructions as to their propagation.
Congress has also supplied funds to give these natives' medical and' hospital
treatment and finally made and is still making extensive appropriations to
defray the expenses of both their education and their support.

Not only has Congress in this manner treated these 'natives as being wardst
of the Government but they have been repeatedly so recognized by the courts.
See Alaska Pacifid Fisheries v. United States (248 U. S.' 78); UT nited States' v.
Berriyan et at. (2 Alaska Reports, 442) United States v. Cadzou et: aL. (5 id.
125), and the unpublished decision of the District Court of Alaska, Division
No. 1, in the case of Territory of Alaska v. Annette. Islands Packing Company
et al., rendered June 15, 1922.

From this it will be seen that these natives are now unquestionably consid-
ered and treated, as being under the guardianship and protection of the Fed-
eral Government, at least to such an extent as to bring them xvithin the spirit,
if not 'within the exact letter, of the laws relative to American Indians; and
this conclusion is supported by the fact that in creating the territorial govern-
ment of Alaska and vesting that Territory with the powers of' legislation and
control over' its internal affairs, including public schools, Congress expressly
excluded from that legislation and control the schools -maintained for the
natives and declared that such schools should continue to remain under the
control of the Secretary of the Interior. - ' -2

Any change that may have occurred in the original attitude of the
United States towards the: natives of Alaska is reflected in subse-
quent acts of Congress which were invariably intended to be in their
interest and for their benefit, no distinction being made- as to any
particular natives. '

Some disposition hias been shown to make a distinction between
the Indians of Alaska and other natives, particularly the' Eskimos.
It has been asserted by ethnologists that the Eskimos 'are not' of
Indian but more likely are of Manchurian' and Chinese origin. -After
the Indians,' the Eskimos 'of Alaska are probably the most advanced
of the natives and for this reason these two races; are best known and
are more frequently referred to than the other natives such as the
Aleuts, Athapascans, Tlinkets, Hydahs and other natives df indi-
genous race inhabiting the Territory of Alaska.; The Eskimos are
saidi to' know nothing of '-their early predecessors. The origin of
the natives of ' Alaska' will possibly some day become known, but
whether that comes to pass or not-the fact is that they are 'all waids
of ithe Nation and are treated in material respects the same as are
the aboriginal tribes of the United States.
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The act of March 3, 1899 (30 Stat. 1253), defining the penal.and
criminal laws of the United States relating to the District of Alaska
provides in section 142 of Chap. 8 thereof, in the matter of selling
liquor or firearms toIndians, as follows (p. 1274)

.* * ;* That the term "' Indian" in this Act shall be:so construed as to
include the aboriginal races inhabiting Alaska when annexed to the United
States, and their descendants of the -whole or half blood.;

The above, provision was amended, by the act of February 6, 1909
: (35 Stat. 600, 603),.hy adding after the words "half blood "-"who
have not become citizens of the United States." This provision loses
whatever significance it may have had if the act of June 2, 1924 (43
Stat. 253), declaring " all noncitizen 'Indians born within the terri-
torial limits of the United States 0" to be citizens of the United States,
is applicable to the natives .of Alaska.

V In the case of -United States v.! Lynch (7 Alaska Reports 568, 572),
referring to article III of the treaty oof cession between Russia and

L the United States, the court held-

Under this treaty the Tlinket tribe became subject to such rules and regula-
tions as the United States may thereafter adopt as to the native Indians of
the United States.; Therefore, by the provisions of the treaty,: the Indians of
the- Tinket tribe 'became citizens of -the United -States, in .common with the

rnative Indian tribes of the United States, under/the Act of June 2, 1924 :(S
-USCA S sec. 8), Whuif provided that, all noncitizen Indians born within the
territorial limits of the United States, shall be citizens and that the granting
of ,citizenship shall not, in any manner, impair or otherwise affect the right

cof any Indian to tribal or other property.
: Demurrer in the Lynch case was overruled (7 Alaska Reports
.643),; see also case of Bassmnwssen v. United States (197 U. S. 516):.

As Indians of Alaska are within the category of natives of Alaska
and as the term ",Indian-" is to be so construed as to include the
aboriginal races inhabiting Alaskajthe ruling of the court in the
Lynch. case would seem to be equally applicable to all: other natives
of that. Territory. .

.Reference to the provisions of. certain acts will. give a definite
idea' of, the -extent to which the; natives of Alaska have been receg,-
nized&by the; Congress. as well as show the similarity of their treat-
ment, to that accorded the Indians0 of the~ United. States. In the
first place, the treaty between Russia and the United States after-
providing that- the. civilized native 'tribes ." shall be admitted to. the
enjo~yment iof -all the rights, :advantages and immunities of citizens
of the: United States and shall be maintained and protected in' the
free enjoy~ment: of::their liberty, property, and religion," further pro-
vides.: "The uncivilized, tribes will be subject-to such laws and regu-
lations as the United States may, from time. totime.,' adopt in regard
to aboriginal tribes of thatv.country.l' [Italics supplied.]

tool.
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The Indians, Eskimos, Aleuts and other natives-of Alaska are
therefore the wards Of the Nation the same as are the Indians inJ
habiting the States. /in re SaL QuaL (31 Fed. 327), wherein it
was held (p. 329)- ..

i * 's The United States has at no time recognized any tribal independ-
ence or relations among these Indians, has never treated, with them in, any
capacity, but from every act of Congress in relation to the people of this
territory it is. clearly inferable that they have been 'and now are regarded
as dependent subjects, amenable to 'the penal laws of the United* States, and
subject to the jurisdiction of its courts. * * * They are practically ih a
state of pupilage, and sustain a relation to the United States similat to that
of a ward to a guardian, * 5 *" i

In section 13 of the act of May 17, 1884 (23 Stat.;24, 27), entitled
/ . "An Act providing a civil Government for Alaska "' the Secretary of

the Interior is authorized to make needful and proper; provision nfor,
the education of the children of school azge in the Territory of Alaska
"uithkout reference to race, until such time as permanent provisions
shall be made for the same." [Italics supplied.]

A similar .provision is contained* in the act of- June 6, 1900 -(31
Stat. 321, 330). This act was amended by the act of March 3, 1901
(31 Stat. 1438)', by providing that .50 per cent of all liceens& money
collected on business carried on outside incorporated towns in~ the
District of Alaska should be'used by the Secretary of the Interior
in his discretion and under his direction for the'support of sphools
outside incorporated towns. All 'schoolhs were supported' by annual 
appropriations made by Congress up to June 30, 1901. Thereafter
all schools outside incorporated td:wns-remained under the super-
vision of the Seeretariyof the Interior and were supported by the
license money referred to, until January 27, 1905.

The act of January 27 ,1905 (33 Stat. 616) ,entitled "An Act to

provide for the construbtionf and maintenance'of'roa s, the establish-
ment and maintenance of schools, and the care and support of ihsane
persons in the District of Alaska' and for other purposes' prbvided
in section 7 thereof as follows:

That the schools specified and provided for in this Act shall be devoted to
the education of white children and children of mixed blood who lead a civi-
lized life. The education of the Eskimos and Indians in the district of Alaska
shall remain under the directiom and contr'oi of the Secretary of the Interior,
and schools for and among the Eskimos and Indians of Alaska shall be pro-
vided for by an annual appropriation, and the Eskimo and Indian children of
Alaska shall have the same right to be admitted to any Indian boarding school
as the Indian children in the States or Territories of the United States.

The act of March 30 ,1905 (33 Stat. 1156, 1188), made an ap-
propriation-\ i'

EnDUCrno~N Is ALAXsfA: To enable'the Secretary-of the Interiot, in his dis-
cretion 'and under his direction, to provide for the educatidn and support -6f
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the Eskimos, Indians, and other natives of, Alaska; for erection, repair, and
rental of school buildings; for text-books and industrial apparatus; for pay
and necessary traveling expenses of general agent, assistant agent, superin-
tendents, teachers, physicians and other employees, and all other necessary
miscellaneous expenses which are not included under the above special heads,
fifty thousand dollars, to be immediately available.

*The appropriation made by the act' of June 30, 1906 (34 Stat. 697,
729),'for $100,00 was "To enable the. Secretary of 'the Interior' in
his discretion and under his direction to provide for, the education
and support of the Eskimos, Aleuts, Indians, and other natives.of
Alaska."-.:

Appropriations in increased amounts have since been made by
Congress anually ;for the Support of schools among the Eskimos,
Aleuts, Indiains and other natives-:of Alaska, the amount appropri-
ated forthat purpose for the fiscal .year ending June 30, 1920, being
$250,000.. .The act of May 27,: 1908 %(35 Stat. 317, 351), containsAthis
additional provision-.:

That all expenditure of money appropriated herein for school purposes in
Alaskat shall be under the supervision and direction of the commissioner of
Education, and in conformity with .such conditions, rules, and regulations as
to conduct and methods of instruction and expenditure of money as may
from time to time be recommended by him and. approved by the Secretary of
the Interior., . :

All subsequent. acts, making appropriations for the support of
schools among the natives of Alaska contain a like provision to the
alcove.

The Territory of Alaska was created by the act of August 24, 1912
(37 Stat..,512),,and it is provided in section 3 thereof that the au-
thority granted therein >to the legislature to, alter, amend, modify,
and repeal laws in force in Alaska, shall not extend to the act of
January 27, 1905, .supa, and the several acts amendatory thereof,
which act provides that schools, for and among. the Eskimos and
Indians of Alaska shall be provided for by an annual appropriation.

Section 415 of the Compiled Laws of Alaska provides: "The leg-
islative power of the Territory shall extend to all rightful subjects
of legislation not inconsistent with the Constitution and laws of the.
United States."

The act of March 3, 1917 (39 Stat. 1131),.reads as follows:
That the Legislature of Alaska is hereby empowered to establish and main-

tami schools for white and coloredi children and children of mixed blood who
lead a civilized life in said territory and to make appropriations' 'of Territorial
funds for that purpose; and all laws or parts of laws in conflict with this Act
are to that extent repealed.:

Until that act was passed, as hereinbefore shown, the matter of
schools for the children named therein was controlled by congres-
sional legislation.:

: YoU.
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In later acts, notably that of May 24, 1922. (42 Stat. 552,;.5833,
Congress went, further and, made and is still making appropria-
tions. '" To, enable. the Secretary of the Interior,, in his discretion .and
under his direction, to provide for the education and. support of the
Eskimos, Aleuts, Indians, and other natives, of Alaska."

wo things are: apparent from the foregoing, namely that the 1n)
cians: and] other nat of Alaska are as truly the wards. 'of 'the
Nation as are the aborigines and their descendants inhabiting the
States with whom the Government has had to deal since its or-
ganization ;jand that Congress has assumed full cost for all educa,2
tional facilities among the Alaskan natives. 7 lUnder the act of March
3, 1911, aura., separate schools are in existence in 4laska,.that is,
; those for the education of white and colored children and '' children
of mixed blood who lead a. civilized -life ", established ' and main-
tained by appropriations from territorial funds; and those for the
education of Eskimos, Aleuts, Indians, and other natives provided
for by the annual appropriations of Congress.

The Solicitor for this department has held that the Territory of
Alaska can not legally collect from Eskimos, Aleuts and other natives
; of Alaska of full blood nor of those natives of mixed blood who do
not.'liead ;a civilized -life, the school tax imposed by the territorial
act. ,The,,case,,of Davis v. Sitka School Boardw (3 Alaska Reports
481), involved a construction of the act 'of January 27, 1905, pra,
particularly that 1provision relating to t children of mixed blood
who lead a civilized life."' The court held that (p.; 482)-

: * j.* ; ~while the Davis children are of "mixed blood,"' they do not "lead
a civilized !life,"i within the meaning of section a of the *act of Congress of
January 27, 1905. (33 Stat., 617.,.c. 277), so as to entitle them to,'attend the
public schools, maintained for- "white children and. children l.of mixed blood
who lead a civilized life." Hot4, that mandamus will not' lie to compel the
school board of Sitka to admit: such children to the publich schools therein;
it appearing 'that the government maintained ,a separate school for Eskimos
and Indians "under the direction and control of the Secretary, of the

-- Interior" .y.:' 

,In the: case of ,Unted States v. Berrigaam (2 Alaska Reports 442),0
referring to theclause of the third article of the treaty: of 1867 be--
tweeun .Russia: and the United, States that "the uncivilized: tribes
(in Alaska) will be subject to such laws and regulations as the
United States may from time to time adopt in regard to aboriginal
tribes, of that: country," it was held (syllabus)-.

That the Athapascan. stock, including the native bands of the Tanana, be-
long to the uncivilized tribes mentioned in this clau se. 'As I such they are
entitled to the equal protection of the laws which the United States affords to
similar aboriginal tribes within its borders. . .- 1
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Also that (syllabus) -
K All the vaeant and unappropriated lands in Alaska at the date of the cession

of 1867 by 2 Russia became a part of the public domain and' public lands of
L the United States.

And further that (syllabus)- -

The uncivilized native tribes of Alaska are wards of the government. The
United States has the right, and it is its duty, to protect the prope rights
of its Indian wards.-iEG In the case of NagZe v. United States (191 Fed. 141), afte#
referring to the act of May 17, 1884 supra, providing a civil govern-
nfent for Alaska, and to section 1891 of the IThited States Revised

Statutes which provide that "The Constitution and all laws of the
United States which are not locally inapplicable, shall have the same
force and effect within all the organized territories, and in every
territory hereafter organized as elsewhere within thbe United States,"
the court held " all laws of Congress of general application not locally
inapplicable are in effect in Alaska." The court furthe r held
(syllabus)- F 8, 19 s 6 24 S r to

The provision of Act Feb. 8, 1887, c. 119, see. 6,,24 8eat. 394 relating to
allotments of lands to Indians in severalty, that " every Indian born within the
territorial limits of the United States Who has voluntarily taken up, Within
said limits, his residence separate and apart froni any'tribe of Indians therein
and has adopted the habits of civilized life, is hereby declared to be a citizen
of the United States and is entitled to all thyrights, privileges and immunities
of such citizen," is in effect in Alaska, and/operates to make Indians therein

Fho are descendants of the aboriginal ' tribes, born since the annexation of
Alaska, but who have voluntarily taken up their residence separate and apart
from any tribe and adopted the habits of civilization, citizens of the United
States, and the sale of liquor to such an Indian 'does not' constitute an offense
under Alaska Code Cr. Proc. sec. 142, as amended by Act Feb. 6, 1909, c.- 80, sec.
.9, 35 Stat. 603 making it an offense to sell liquor to an" Indian," which term
is defined to include the aboriginal races inhabiting Alaska when annexed to the
United States, and their descendants of the whole or half blood " who have, not

J!!come citizens of the United States."

The court also held, referring to the clause in article III of the'
V Alaska -treaty with Russia stipulating that the uncivilized native
tribes of Alaska "will be subject to such laws and regulations as the
United States' may froim time to time adopt in regard to aboriginal
tribes in that country" (p. 42>- '- ''

0 * *'0' * There can be no doubt that this stipulation relates to the Indian
tribes in Alaska, and manifestly the treaty was designed to insure them like
treatment, under the laws and regulations of Congress, as should be accorded
Indian tribes in the United States.

It was argued in the Nagle case, supra, that because the Govern'-
ment has never treated with the Indian tribes in Alaska, therefore

EYoL~
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it was' hot' the intendmienft that general laws 'irspeting Indians
should 'extend to'''the .TeTrrifory of Alaska. But the court said

*tp-;~ ~ hd diU be ore-i mi ho,, :: : 'f a; n S 
' * It 'hdldi be borne in mind, however, that it has lon'g since been

declared ;to be' the policy of Congress; not to treat further with the Indians as
tribes. Act March 3, 1871, c. 120, 16 Stat. 544,1 566. l Ever since'the passage of
that- 'at, Congress has1agoverned the Indians by law,0 and not by treaty, and
*the policy affords cogent reason why general laws should'apply to individual
Indians in Alaska as well- as elsewhere. A

It was held in the case of United States v. CadZow (5 Alaska :
Reports 125.), that. .the aboriginal tribes of. Alaska-have in right to
occupy the public lands "of the United States therein' subject to the
control' of both the'land's:and the tribes by the Uhited'States; also
that the uncivlizedl native 'tribes 'of Alaska ar e. wards of the Govern-
ment-the 0ne d :State$. has the right, and it is it's duty, to protect
the property rights, of its Indian wardi.

There. are provisions in each of the following acts designed to
protect the Indians of Alaska in the use and occupancy of 'the lands
held by them: "acts of May 17, 1884' (23 Stat. 24), and June '6, 1900
(31 Stat.321, ,320), providing a civil government for Alaska.; act
of March 3, 1891 (26 Stat. 1095), repealing, timl er culture' laws and
for other purposes, and act of May 14, 1898 (30 Stat, 409, 412), ex-
tending the homestead laws and p rioviding for right of way for
railroads in the District of Alaska.

The act of May 17, 1906 (34 Stat. 197), is entitled "An Act author-
izing the Sdretaerydof the'Interior to allot homesteads to the natives
of 'Alaska."' ' [Italics' supplied.] This act authorizes the Secretary
of the Inte'rior in his discretion to .allot not. to exceed 160 acres of
nonmineral land "to any Indian or Eskimo of either full 6r mixed
blood whI'iesides ih 'and is' native of said district". It was held
in the case of Franke St. Clair (52 L. D.'{597, 599-600)- L

[* *,, * SThis is a special act relating to Alaska natives and is clearly
separate and distinct from the act of May 14, 1898 (30 Stat. 409), extending
the' homestead land laws' of the United States to the district of Alaska.

, * ,: -, .De; i * . * * X* A 

The vacant and unappropriated lands in IAlaska at the date of 'the-cession
of 1867 by: Russia became a 'part of the public domain of the, United States.;
and the Indians of Alaska are wards of the Government and ias such' are
entitled to the equal protection of. the laws applicable to Indians within the
limits of the United States. U64ited States v. Berrigan (2 Alaska Reports
442)'; .Unitedz :Sates v;di iow (5 Alaska Rep'orts 125). The natives of Alaska
.are. wards of the Government and under its guardianship and care at least
to such an extent as to bring them within the 'spirit if not within the exact
letter of the laws relative to American Indians, their relations are very similar
and in many respects' identical with those which have long existed between
the' Government and; the aboriginal peoples residing within 'the' territorial

/:J
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limits of the United -States (49 L. D. 592). The. Indians and other "natives"'

of Alaska are in the same category as the Indians of the United States; from
an early Idate, pursuant to the legislative intent indicated by Congress, this

department has consistently recognized and respected the rights of the Indians
of Alaska in: and to the lands occupied by them. . 50 L. D. 315; 51 UC D. 155;
Alaska, Paofic Fisheries v. United States (248 U. S. 78) Territory of Alaska
v. Annette Island Packing Co. (289 Fed..671).

The status of an applicant under the act of May 17, 1906, authorizing the
Secretary of the Interior to *allot homesteads to the natives. -of Alaska is
analogous to section 4 of the act of February 8, 1887 (24 Stat. 888),-which
provides that an Indian who has settled upon public lands of the, United
States shall be entitled to have the same allottIend to him in the manner as
provided by law for allotments to Indians residing upon reservations. This,
of course, involves separation, and living apart fromn the tribe.; A reservation
allottee is not required to reside upon or improve the land allotted ,to him.
The court took the position in the case .of Nagle v. Unitedi States. (191 Fed.
141), that said act, especially that section thereof which declares an Indian
born within the, Territorial limits of the 'United States0 who has taken up.
within said limits his residence separate :and' apart from: the tribe to' be a.
,citizen is in effect in Alaska.i
: _ * 'nd * S : * * 7 S:-*: 0 *D 'D A* O

The allotment to an Indian or Eskimo under the: act of May 17, 1906, creates
a particular reservation of the land for the allottee and his heirs but the title
remains in the' United States.: Charlie George et al. (44 L. D. 113), Worthen

\ umsber Mills v. Alaska Juneau Gold Miintfg Co. '(229 Fed. 966).

See also the cases of Charlie George et al. (44 L. D.; 113), and
Charley Clattoo (48 L. D. 435).r The natives of Alaska do not for the most part live on reservations
and very few have been created However, the Attorney General
and the courts have recognized that power exists to create Indian
reservations as well as reservations 'for other public. purposes.
Alaska Pacific Fisheries v.0 United States (248 U. S. 78); United
States v. Leathers (Fed. Gas. No. 15581, 26 Fed. Gas. 897, 6 Sawyer

1/17); and 17 Ops. Atty. Gen. 258.
The act of March 3, 1891 (26 Stat. 1095, 1101), authorizing the

establishment of townsites in Alaska, the acquisition by individuals
of limited areas for trade or manufacturing purposes, etc., expressly
excepts " any lands * * * to which the natives of Alaska have

uprior rights by virtue of actual occupation."/ The act also set apart
the Annette Islands as a reservation for the use of the Metlakahtla
0 -Indians Dwho immigrated from BritishGColunibia to Alaska, "and
such Xother Alaskan natives as may join them." It has, since been
held that the reservation so created extends to and includes adjacent
"deep waters." 'it was also: held~ in Alaska 'Pacific Fisheries'. v.
United tates (248MU. S. 78,: 88,- 89)-

* f * *The reservation was not in the nature'of a private, grant but simply
a setting apart ":until otherwise provided bylaw," of designated public prop-
erty for a recognized public purpose-that of safeguarding and' advancing a

Evol.
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Vdependent Indian people dwelling within? the United States. See United States
v. Kagama, 118 U. S. 375, 379, et seq.; United States v. Riickert, 188U. S. 432,
437.

The purpose of creating the reservation was to encourage, assist and. pro-
tect the Indians in their efforts to train themselves to habits of industry, be-
come self-sustaining and advance to the ways of civilized, life. ' True, the
Metlakahtlans were foreign 'born, but the action of Congress has made that
immaterial here.

And in the case of' Territory v. A'anette Island Packinhg :Comnpanty
(6 Alaska Reports 585, 601, 604)-

While it may be true, as urged 'by counsel for the Territory that the Mat-
lakahtlans residing on the reserve are not a tribe of Indians in the sense used
in the Constitution of the United States, yet they are, and always have been,
recognized'as members of the Indian race, and the dealings of the Government
with them have been as if they iWere a dependent people. * * *

: 0 E*These 'people, residing on a reservation established on their behalf
by Congress, which' they were authorized .to use in common, subject to such
restrictions'and regulations as the 'Secretary' of the 'Interior might make, took,
in my' view, a status politically analogous to that of native Indians on reserva-
tions within the United States, and hence became wards of the Government
This view of the status 'of these people is borne out by the' Supreme Court/in
Alaska-Pacifle Fisheries v. Unilted States, reported in 248 U. S; 78, 39 'Sup. tCt.
40, 63 L. Ed. 138.

The court also held in that case (syllabus)- C

a; * * The contract of lease between the Secretary of the Interior 'and 'the
Annette Island Packing Companyi together with its cannery, fish traps, 'and
property used on the reservation under the lease, constitute and are an instru-
mentality of the United States, used by it in the performance of its duties to its
Indian wards, and are not subject to taxation by the territory of Alaska. The
attempt of the territory 'to levy and collect taxes on the said property or the
packing company is ultra vires and void. Decree in favor of defendant anej
intervener and against the territory.

See also Alaska Pacific Fsheries '(240 Fed. 274) Teritory of.
Alaska' Annette Paking: Conipanyi (289- Fed.671).

By Executive order of February 27, 1915, the President withdrew
"from disposal, and set'apart for the use of the Bureau of Education"
25,000 acres, including both land and water, surrounding the village
of Tyonek near the north end of Cook Inlet in Alaska.. The primary
object of the reservation was to enable the department through the
Bureau of, Education to maintain a school and otherwise 'care for,
support and' advance th'e interests of the aboriginal natives 'of the
village mentioned whose main support'was through hunting trap-
ping and fishing. ' The question' was' submitted by 'the officers of 'the
Bureau-of Education as to the authority for entering into a lease
for the establishment of' a salmon cannery at or near the village.
In Solicitor's opinion Of May 18, 1923 (49 L. D. 592), it was held
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that; such .authority existed, reference being mjjade to lth6 similar case
of the Metlakalitl a Indians of Annette Islands where it was held
that the Secretary of the Interior Ihad the, power to, grant such 'a
lease. Territory of Alaskae v. Annette Islands Packing Company
(289 .Fed~61.. .The' Solicitor stated, among other things (p. 593) -

Th undametl consideration underlyifig thisd question is' the* fact that these
natives are, in~ a'very large; sense ~at least, dependent subjects' of our, Governmelnt
and in a state of tutelage; or in other words, they are wards of the' Government
gand under its guardianship and care. ;The relations existing betxveen them and
the iGove rinment are very Isimilar and iIn many respects identical with~ those:
which have long existed between the' Government and the-aboriginal peoples
residing'within the. territorial limits of the'United States.~

"'T'ws a~lso'held (syllabi)-

33y article IlI of the' treaty ~of~ March 80,, 1867; under, which the Territory of
Alaska was ceded to the United States, and by subsequent acsproviding for
their education and .support, Congress has 'recognized the natives of Alaska as,
wards of ~the Federal Government, thus giving themi a status similar to that of
the American Indians within the territorial limitsiof the United States.

,While there is ~no s pecific statute relating~ to the subjectd yet the -inherent
power conferred upon the Secretary of 'the ;Interior by section~ 441, 'Revised
Statutes to supervise the public'- business relating tothe~ Indians, ;includes the
supervision over 'reservations in the Territory of Alaska created in the interest
of the natives and the authority to lease'lands therein for their benefit.

The Solicitor's opinion of ~March 12, 1924 (50L. ID. 315)., had
under consideration the status of the natives of Alaska with respect
to the title to certain tide lands near Ketchikan. Reference was
made in that connection to the provisions of the treaty of ~March 30,
1867 under which the' Territory of Alaska was 'acquired by the
United- States as well. as to the act of May 17, 1884 (23 Stat. 24),

wihvirtually~ conistitutes-the orani atfor the. Territory of
Alaska and which declares:

That the- Indians or other persons in said: district shall, hot~ he disturbed, in
the possession of any, lands actually in their use,~ or occupation, or' now climed
by them but the terms under, which such persohs may acquire title to such

lns is reser'ved for future. legislation by Congress. [Italics. supplied.]
The, act of,.March 3, ~1891 (2 tt 05,as previously stated,

excepts," "any lands ***to whichi the, natives of Alaska have
Fprior rights by virtue of~ actual occupancy." /Uhe;act of May 14, 1898

(0Stat.. 409)., extended' the homestead laws of the United States
to the Territory; ~of Alaska and authorized the~ Secretary: of the
Interio to resejzve for use of the natives of. Alaska. 'tsuitable tracts
~along thawger 'front of any s~tr~am, inlet, bay or seashorefor land-

in places for canoes and other craft used by such natives."' Pur-
suntto this authority the Secretary on, August 5, 1905, reserv~ed the

lands described as " all lands in: the vicinity of the mouth of Ketchi-

I [Vol.
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kan -Creek which; lie betwen the lands occupied by. the natives and
the limits of low tide of Tongass Narrows."' -

It was held in the aboveSolicitor's opinion that " the tide or other
lands occupied by or reserved for the Indians at Ketchikan, Alaska,'
can not be disposed of under existing law, but that power rests with
Congress."-

It was also stated in that connection (p. 317)-

*e * * From an early date, pursuant to the legislative intent indicatel
by Congress,. this department has consistently recognized and respected the
rights -of they natives of Alaska. in and to. the lands occupied by t hem. See
13 L. 1D. 120; 23- L; > D. -335; 24 L. D. 812; 2G I. D. 517; 28 L. D.V 427; 73J
L. D. 334.

See Solicitor's opinion of May 27, 1925 -(51 L. D. 155), relative
to the power of the Territorial Legislature to impose a tax upon
reindeer held or controlled bythe natives of Alaska.? Reference was
made to .the case of Territomy of Alaska v. Annette Island Packing
Company (289. Fed. 671), which involved the question as to the
authority of the Territory to tax the output of- a salmon cannery
under lease by the. Secretary of the Interior to a packing company.
It was held that the lease was an instrumentality of the' Government
to assist the Metlakahtla Indians' to become .self-supporting and
hence the Territory of t AlaIska could not collect such a tax from the
corporation.

It was held in the case of Steamer Coquitlani v. United States
(163 U. S. 346, 352)-'

.* * 0 *Alaska is one of the Territories of the United States. It was so
designated in that order and has always been so regarded. And the court
established by the act of 1884 is the court of last resort within the limits of that
Territory. It is, therefore, in every substantial sense the Supreme Court of
that Territory. * * *

Under authority of the act of March 3, 1891 (26 Stat. 826),,the
Supreme Court of the United States in execution. of this law by an
order promulgated May 11, 1891, assigned the Territory of Alaska
to the Ninth Judicial Circuit.
Ktrom the foregoing it is clear that o distinction has been- or can-)

be 'made between the Indians and other natives of Alaska so far
as the laws and relations of the United States are concerned whether:
the Eskimos and other natives are of Indian origin or not as they
are- all Wards; of the Nation, and their status is in material respects
similar to that of the Indians of the United States.; It follows. that
the natives of Alaska. as referred to in the treaty of. March 30, 1867,
between the United States and Russia, are entitled to the benefits of
and. are subject to the general laws and regulations governing the
Indians' of the' United States, including the citizenship act of Junej
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2, 1924. (43 Stat. 253), as Alaska has been held to be one of the Ter-
ritories of the United States. Under the terms of Article III of the
cession treaty of March 30, 1867,4the civilized niatives of Alaska have

L all along been citizens of the- United States,
Approved: 

RAT LYMAN WnMBRa,
Secretary..

TAXATION OF INCOME FROM MINERAL- PRODUCTION FROM
RESTRICTED LANDS OF MEMBERS OF FIVE CIVILIZED TRIBES

opimon,, FebruaryV26, 1922

STATUTORY CoNsTruonoN.:
Where the: general language of fa statute is broad enough to include the

subject matter, any intent to exclude a person or class- of persons must.
be definitely expressed therein.

INDIANs-INcomE TAX.:
Indians'as well as other citizens must be regarded as subject to the revenue;

laws of the United. States and, of the States in which they reside unles&
the particular* income sought to be reached has been; exempted from tax-
ation by some Congressional enactment or rule of law.

INDIAN LANDs-ALINATiON-INooMETAxATToN.,

Restrictions against alienation imposed against lands for the; protection: of
Indians have uniformly: been regarded as withdrawing the lands fromn
taxation, and where the lands themselves are nontaxable the income de--
rived therefrom is likewise exempt. . :

DOUBLE TAXATION.'
Double taxation or unequal taxation, so long as the inequality is not based,

upon arbitrary distinctions, is not repugnant to the Federal Constitution.
INDIAN LANDS-MINERAL LANDS-OIL AND GAS LANDS-INooMa--TAxATIoN-

F-rv CIVIIzEDnl TRIBEs.
Section 3 of the act of May 10, 1928,; subjected the income derived from

.'mineral production from the restricted' lands: of the Five Civilized! Tribes
to both Federal and State taxation on and after April 26, 1931, except as-

: to those lands allotted to :members to, which exemptions attached under
'provisions of the agreements under which allotted, such exemptions to:
continue for the periods specified irrespective of subsequent legislation by-
-Congress purporting to subjec them to taxation.

INDIAN LANDS-MINERAL LANDS-On, AND GAs LANDs5-INcoME-TAxATioN-.
FmIr CvmIzFD TaBmSs.

The:-Federal -and State income; tax to be levied- upon' the income derived
from the mineral production from the-'restricted lands of the Five Civil-
ized Tribes.under section 3 of the act of May 10, 1928, is to be based
upon the net income, that is, the gross income less allowable deductions,

-accrued after April 20, 1931, and not to be confined to interest alone.

(Vol.
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FINNE; Solicitor: X

-You [Secretary of the Interior] have requested my opinion upon
the following questions: -

1. Does section 3 of the act of May 10, 1928 (45 Stat. 495), empower the.
State of Oklahoma and the. Federal Government to levy and collect taxes upon
the income derived by members'of the Five Civilized Tribes in Oklahoma' from
the production of .oil, gas and other minerals from.their restricted lands?

2. If so, upon what' basis should the taxes be computed?

Said section 3reads-l

* That all minerals, including oil and gas, produced on or after'April 26,1931;
from' restricted allotted lands of members of the Five Civilized mTribes inu
Oklahoma, .or from inherited restricted lands of full-blood Indian. heirs or
devisdes of such' lads, shall be subject to all State and Federal taxes of every.
kind iand character the same, as those produced from lands owned by other
citizens of .the State of Oklahoma; and the Secretary of the Interior is hereby
authorized and'directed 'to cause to be paid, from the individual Indian funds
held under his 'supervision Wand control and belonging to thd Indian owners
of thelands, the tax or' taxes so assessed against the royalty interest of the
respective Indian owners in such oil, gas, and other-mineral production.

In -my opinion of' September 22, 1931 (53 I.D.; 502)-, I had occasion
to consider the scope and extent of the foregoing statute, and it was
therein held that its provisions operated to: subject the minerals pro-
duced from the restricted lands of these Indians to both .Federal'

and State taxation save. only' as to those- allottees upon whom exemp-

tions from taxation had been conferred by the tribal allotment agree-

ments, -which exemptions constituted property rights within the-

protection of the Fifth Amendment to the Federal Constitution and,

hence were not subject to impairment by: subsequent Congressional.

legislation C&oate v. lTrapp (224 U.; S. 665):; Carpenter Vv. Shawo

(280 U. S. 363). '

~-1.,That opinion, however, neither considered nor decided the question

of whether the income received by restricted members, of the Five

Civilized Tribes from mineral production :on their lands was taxable

by the Federal and State governments under their respective revenue:
laws. -

Section 3 above does not specifically mention income taxes unless
that form of taxation be regarded as included in the broad language:
"All'State. and .Federal taxes of every kind and character, the same

as those produced from lands owned by other citizens Nof the State-
of Oklahoma." That ~taxation upon the income from 'production'

of minerals is included-in this broad language is a permissible if
not; a necessary, view. - There is a substantil distinction, of' course,

between what are commonly known as property taxesd and':income
taxes, the latter constituting an assessment upon' the 'income of 'the
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person and not upon any particular property from.which that in-
come: isderived. See Young v. Illinois, AthAetifc Association,(310
Ill. 75, 141 N. E. 369). This distinction has: been repeatedly recog-
nized by both, the State and Federal Courts in connection with
covenants contained in leases requiring the lessee to pay. all taxe~s
and assessments, against the leasehold premises, the uniform hold-
ing in such -cases- being that the covenant does not impose upon the
lessee the obligation of paying income 'taxes which' the -lessor- is
required to pay upon the rent received, such Jholding: resting pri-
marily on the ground that an income tax is not a tax on the. prop-
erty from which the, income is derived. Young v Illinois Athletic
Association, suqpra; Brainard v. New York Central Railroad; Company-
(242 N. Y. 125, 151 N. fE. 152) ; Illinois Central 'Railroad, Company 'v.
Indianapolis Union: Railway Company (6 Fed. (2d) 830, 837);
Mahoning Coal Railroad Company v. United States (41YFed.A (2d):
533, 537). Similarly, it might be urged that as section. 3-subjects
not the, Indians but the minerals produced from their lands-to taxa-
tion, Congress contemplated only the levy and collection of property
taxes as distinguished from- income taxes .and did notf intend to
subject the Indians to 'the payment of the: latter in: addition to the:
former. -Recognizing fully the propriety of drawing a distinction
between. property taxes and income taxes in a. proper case, such dis-
tinction can not well be invoked here inasmuch as we are not deal-
ing with' the obligation of one under a contract 'to pay the. taxes
of another, but with the. validity of the tax .assessment' itself, the
determination of which obviously must rest :upon' quite different.
considerations.

:The language of the Federal revenues acts ',subjects the income 'of
"every individual " to tax and includes income "from any.source 
whatever ". It has: been suggested that this language, though other-
wise comprehensive enough 'to include all Indians, restricted or unre-
stricted; does not embrace restricted Indians in, the absence of special
language bringing them within the provisions of the revenue laws.
See Blackbird v. Commissioner of Internal Revenue, (38 Fed. (2d),
976),: also' 34 Opinions Attorney' General 439,' 444. This 'broad
proposition, however, :seems to have been defintely: rejected, by the
Supreme Court. in Chateau v. Burnet (283. U., S.' 691), in which it
was held, that the, income:: derived from tribal sources of' an yCOsage-
Indian 'having a certificate of competency was subject to the -Fed-
eraltincome~ 'tax, the court saying, among. other things: " The intent

to exclude must be definitely expressed where, as here, the general
language, of the act laying the, tax is 1broad enough to include the
subject matter." Indians as well as other citizens must therefore
be regarded as subject to the revenue acts of the United States and

[Vol.;
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of the States in which they reside unless-and herein lies thelfunda-
mental reason for the exemption of the restricted Indians from the
income-tax laws-the particular income sought to be reached has
been exempted from, the tax by some Congressional enactment or
rule of law. Congress, in its, dealings .with the Indians, has fre-
quently provided in express terms that their lands shall be exempt
from taxation. Even in the absence of 'such express declaration,
however, the restrictions ' against alienation imposed against the
lands for the protection of the Indians have uniformly been re-
garded as withdrawing the lands from taxation. dCarpenter v. Shaqw
(280 U. S. 363, 366); United States v. Ricleert (188 U. S. 432);
United States v. Shock (187 Fed. 870). The lands themselves-being
nontaxable, the income therefrom, coming as it does from an exempt
source, is likewise exempt.' Pollocoe v. Farmers' Loan & Trust Comn-
pany (157 U. S. 429; 158 U. .S. 601). See also Gillespie v. State of
Oklahoma (257 U. S. 501). In the: Gillespie case the: Supreme
Court held that the net income derived by lessee- from sales of
his share of oil and gas received under leases of restricted Qsage
and Creekl lands could not be taxed by the State of Oklahoma',; say-
ing, among other thingss: In cases where the principal is absolutely
immune from interference, an inquiry is allowed into the sources
from which net income is derived, and if 'a part of it comes from:
such a source, the tax is pro tanto void."

The periods of restriction surrounding the lands belonging to the
members of the Five Civilized Tribes, as fixed in the original allot-
ment agreements negotiated with these tribes, were not identical but
were' subsequently made uniform by the acts of April 26, 1906 (34
Stat.: 137)., and May 27, 1908 0(35 Stat. 312).' The period of restric-
tions as fixed by these acts would have expired in the' absence of
further legislation by Congress on April 26, 1931. During this
period-the lands, the. underlying minerals, and. the income-therefrom,
were protected from both State and Federal taxation. Gillespie v:
State of Okleahoina, supra; Carpenter v. Shawl, supra; 34 Opinions
Attorney General 275. By section i of: the act sunder consideration
Congress extended the restrictions for an additional period of :25
years, but in so doing saw fit to depart from- its usual policy of reliev-
ing the lands from taxation by declaring in section 3 that all minerals
including oil 'and gas produced from these lands should be subject to
all forms of State and Federal taxation. By this: Congressional
direction the exemption. from taxation of the minerals was plainly
and effectively removed, a circumstance' which likewise made the
income derived by the Indians from mineral production subject to
taxation. -Pollock v. Farmers' Loan f Trust Company, supra.

18607-32-voL. 53 39
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Section 27 of the Oklahoma income-tax: law, which became a law
on April 4, 1931 (236 Acts of the 13th Legislature, Chap. 66, Art 7)
provides- -

All' gross production 'taxes, gross receipts or gross revenue taxes paid or to
be paid under other laws of this state, are hereby declared to be in lieu' of
general ad valoremn property taxes, and shall not be construed to be in lieu of
the net income tax hereby levied.

It appears from the foregoing provision that the tax to be levied
by the State of Oklahoma upon the income derived by these Indians
from mineral production will be in addition to the gross production
tax provided for by other laws of that State. This seems to savor
strongly of double taxation but that in itself would not invalidate
the tax. This was expressly decided in Shalffer v. Carter (252 U. S.
37). Upon this point the court said (p. 57)-'.

-Reference is made to the gross production tax law of 1915 (c. 107, Art. 2,
Subdiv. A, Sec. 1; ISess. Laws 1915, p. 151), as amended by c. 39 of Sess. Laws
1916 (p. 104), under which every person or corporation engaged in producing
oil or natural gas within the State is required to pay a tax equal to 3 per
centum of the gross value of such product in lieu of all taxes imposed by the
State, counties, or municipalities upon the land or the leases, mining rights,
and privileges, and the machinery, appliances, and equipment, pertaining to such
production; It is contended that payment of the grdss production tax relieves
the producer from the payment of the income tax. This is a question of state
law, upon which no controlling decision by the Supreme Court of the State is
cited. We overrule the contention, deeming it clear, as a matter of construc-
tion, that the gross production tax was intended as a substitute for the ad
Valorem Iproperty tax but not for the income tax, and that there is no such re-
pugnance between it and the income tax as to produce a repeal by implica-
tion. Nor, even if the effect of this is akin to double taxation, can it be
regarded as obnoxious to the Federal Constitution for that reason, since it is
settled that nothing in that instrument or in the Fourteenth Amendment pre-
vents the States from imposing double taxation, or any other form of un-
equal taxation, so long as the inequality is not based upon arbitrary dis-
tinctions. St. Louis Southwestern RV. Co. v. Arkamsas, 235 U. S. 350, 367-
365..: ; 

The first question is accordingly answdred in1the affirmative with
the qualification that as to those lands allotted to the members of the
Five Civilized Tribes to which exemptions from taxation attached
under. the provisions of the agreements under which' allotted, such
exemptions continue for the periods specified in such agreements irre-
spective of subsequent legislation.by Congress purporting to subject
them to taxation.

: (Regarding the second question,' involving the:.basis for computa:
tion of the taxes to be paid, it is plain; that the tax under both Fed-
eral Land State 'law: is upon the net income, which. is determined by
subtracting the allowable deductions from the gross income. From
a letter presented with the record, signed by the superintendent for
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the Five Civilized Tribes, it appears that he is in doubt as to whether,
in making returns, there should, be :reported as gross income the
entire amount of royalties, and other funds received from mineral
leases-or whether the report of gross income should be confihed to
the interest earned or- accruing upon.such funds..f He states in-this
connection that it has been the spractice heretofore to report interest
only. Explaining this former practice,: it may be said that while
both: the Attorney. General and the Internal Revenue authorities
have recognized that the royalties produced from tax-exempt land
were not subject. to -taxation, the latter authorities have ruled that
the income which may be obtained by reinvestment of such royalties
is taxable to the same extent as the investment income, of other cit-
izens, and : :residents of the United States. See opinion , of General
Counsel, Bureau of Internal Revenue, July 13, 1931 (Vol. X, In-
ternal Revenue Bulletin No.. 28,. p. 2). The: practice .of reporting
interest only under this decision may have been proper, but as the
exemption .from taxation of the minerals, and the income therefrom
has now been removed,- it is iclear that the entire amount of royalties
and other funds accruing from mineral leases should be reported as
gross ineome. -See Von Baulnbach v. Sargent Land Company (242
U. S. 503). Under the provisions of .the statute, however, only such
income as accrued from minerals produced "on or after April 26t
1931 " should be included in the returns.

Approved:
JOS. M. DixoN:

First Assistant Secretary.

MERRILL, BUCK, INTERVENOR v. SMITH

Decided February 29, 19.2

CONTEST - HOMESTEADE ENTRY -HEARING - DEPOSITIONN- CONTINUANCE - Wrr-
'NESSEs-PRACTICE.

A motion by one of the parties to, a hearing in, a. contested land matter before
a local office to take a deposition of a person residing without the State
is in the nature of a continuance and is to be, governed by the Ruies of.
Practice relating to continuance, and an exception to the rule. will not be
made where the motion was not timely presented for the reason that it was
expected that the witness would be present and testify at the hearing X

:MCEuen v: Quiroz (50jL. D, , 167), and Southern Pacific Raalroad. Compan
.(52 .D. 43).

EDwARDS, Assistant Secretary:
Hubert M. Merrill, contestant, and B3ushrod M. Buck, intervenr,

have appealed from the decision of -the'.Commissioner of the: General
Land. Office, dated November 12,-:L931, wherein he affirmed. thedeci-.
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sion of the local register in dismissing the contest of Merrill against
the homestead entry, Phoenix 061115, of Gibson C. Smith made
August 18, 1927, under section 2289, Revised Statutes. The entry
originally embraced NW1/4 Sec. 34, T. 3 N., R. 3 E., G..& S. R. M.,
but subsequently he relinquished the NWl/4 NWl/4 and SE1/4 NW1/ 4
to extent of conflict with the Elizabeth lode claim, because of conflict
with mining claims.

Upon the evidence adduced at a hearing between the parties the
register and Commissioner both found that the land was not mineral
in character as alleged by appellants. Sufficient warrant for this
finding is challenged in the appeal. The testimony in full and docu-
mentary evidence in the record has been considered by the depart-
ment particularly that part thereof quoted extensively in contestants'
brief and argument. The department is convinced that the findings
below are right and according to the clear weight and preponderance
of the evidence, and. that the grounds upon which, the Commissioner
bases his decision are fully warranted by the evidence and well stated,
and need no restatement or further elaboration lhere.

'Contestants further complain of the ruling of the. register, sus--
tained by the Commissioner, which denied on objection by contestee,
their motion to take the deposition of a person residing without the
State. Notice of such motion was not served- on the opposite party
until four days before the date of hearing set before the local office,
and not filed until the day before the hearing. Pursuant to direc-
tions of the Commissioner dated July 8, 1930, to proceed. with a
hearing, notice thereof was issued October 22, 1930, setting the case
for trial November 19, 1930. The only explanation given for the
belated motion was that it was anticipated that the person whose
deposition was to' be taken- would return to Phoenixi in time to be
present and testify at the hearing. Counsel for contestant dis-
claimed any intention, by presenting the motion, to obtain a con-
tinuance of the hearing, but- merely requested that the caIse -be left
open for the submission of the deposition desired. -But the grant
of such a motion necessarily would operate as a continuance. I See
McEuen v. Quirdz (50 L. D. 167). The contestee was not obliged
to present his case until the contestant closed his evidence in chief.
Before. that time he is not. fully advised of the nature of the evi-
dence against him. If such procedure is countenanced, then it
might be necessary for: contestee also to adduce further evidence

i to refute that in the deposition, and thus be subjected Ato the addi-
tional burden and expense of an additional hearing, all because the
Ccontestants instead, of applying for the authority to taket the deposi-
tion, and applying for.a* continuance, if *that were shown necessary
in order to secure the deposition; desired, took a 'chance on securing
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the personal presence of a witness at the'trial. If cohtestants had
adequate grounds under the Rules of Practice, at the date of hearing
to obtain .a continuance, they could have presented thcir motion to-
that effect, butf this: was not done. In: Southern Pacific Railroad
'C1ompanyr (52 L. ID. 437), :the department took occasion to disap-
prove of the practice of compelling a defendant ton try, his case piece-
meal, by a practice similar to that sought to be justified here, with-
out stipulation between the parties or proper showing justifying a
'postponement of the -hearing. The case-of Harper v. Bell -(8 L. ID.
-197), and Chkirn v. -6ae (10 L. JD. 480), ited '-by -coritestants' at-
torney are not applicable. to this case. Theyv were cases arising
before the act of January 31, 1903 (32 Stat. 790), which provided
for the issuance of subpoenas for witnesses and making their at-
tendance compulsory. The witnesses in those cases either refused
or neglected to attend, and it is stated in those decisions that the
facts set up in the motion would have justified a postponement of
-the hearing. The reason for; the rule there applied does not exist
in this case. The register under the circumstances presented did
not.abuse his discretion in denying the motion. *The Commissioner's
decision1is

AffirmAed.

CARTER BLATCHFORD

Deidhed Mfarch 10, 1932

PUBLIC LATDs-COrTRACT TO PUECHiASE-POSSESSION-PREFERENCE RIGHTS-
MEANDER LINE-SuRVEY-WISCONSIN..

A purchaser in possession of. laud under a contract to purchase is an owner
within the contemplation of Isection 3 of' the- act of February 27, 1925,
which provides that erroneously meandered lands in the State of Wisconsin
may be divided among the owners of the surrounding or adjacent tracts,
and is, therefore, entitled to-the preference right privilege accorded by
section 2 of that act., Boone v. Wvtles (10 Pet. 177), and Williams v.

United States (188.U. S. 514).

EDWARDS, Assistant Secretary:
Carter Blatchford has appealed froim' a decision by the Commis-

sioner of the, General Land Office dated'November'25, 1931, rejecting
his application, G. L. 0. 03356, filed June 11,' 1931, to purchase lots 9
and 10, Sec. 23, T. 42 N., R. 5 XE., 4th P. M., Wisconsin, under the
,act of February 27,41925 (43 stat. :1013), on- the, ground that he did
-not have title to the adjoining lots 6 and- 7, Sec. 23 at the date of the
passage of said act of February 27, 1925, and had placed no improve:.

imetits upon nor cultivated an portion of said lots 9 and 10.
- The appellant showed that on December 26, 1925, he secured title
by warranty deed to said lots 6 and 7, and other lands not here
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involved. Hei admitted that he had not placed 0any improvements
upon or cultivated any portion of said lots 9 and 10.: )But he has
also shown that he has been in possession of said lots- 6 and 7 and
other lands, under an agreement to purchase since January 1, 1923.

Section 2 of the act of February 27, 1925, 'reads in part as follows:
That any owner in good faith of land shown by the official public land sur-

veys to be bounded in whole or in part by such erroneously meandered area,
and -who acquired title to such land, prior to this. enactment, -or any citizen of
the United States who in good faith under color. of title or claiming as a. ripa-
rian owner has, prior to this Act, placed valuable improvements upon or re-
duced to cultivation any of the lands subject to the operation of this Act, shall
have:a preferred right to file * * * an application to purchase the lands
thus improved by them * * *a

A purchaser in possession by a contract to sell has the equitable title,
the veidor having the mero frightlto retain the legal title as security
' for any unpaid balance of the agreed purchase price. See Wiiarns
V. United States (138 U. S. 514, 516); Boone v. Chiles (10 Pet. 1i7,
224).

In section 3 of said act of February 27, 1925, it is provided that
,such erroneously meandered lands may be divided among the owiners
of such surrounding or adjacent tracts.

It is clear that on February 27, 1925, the appellant held the equi-
table title to and was the owner of said lots 6 and 7 so that he had a
preferred right to file application to purchase the lots 9 and 10
involved.

The decision appealed from is
Reversed.

WAGNER ASSETS REALIZATION CORPORATION

Decided March 11, 1932

W&INIXG CLAIM-CoNTvm:u-lC-APFLIEcAIO-N:PATEmTv.

The element of contiguity of certain mining claims, is' not destroyed by the
fact that an absolute fee title exists in the claimant as to some of them,

sand an owner of a number of claims who, has received% patent for certain
contiguous claims of a group. may apply for a patent for the remainder in
one application under section 2325, Revised Statutes.

EDWARDS Assistant Seeret~ry: X

July 3,: 1931, theBWagner Assets Realization . Corporation made
mineral entry, Sacramento 026480, for the; Last Chance No. 3,. and
Major Butt lode claims. -The claims are .not contiguous to, onean-
other, but each of them is contiguous to a body of land embraced
in either the patented Southwest : or Last C.Chance, No.. 2 lode claims
which adjoin each other. It 'is averred: by the corporation that the
three: claims entered and the two patented as above stated have for five
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years last past been held by it in common ownership and undisturbed
possession. The official plat of survey shows that the three claims
entered and the two- claims patented, together considered,- form one
integral body of land.

Notice of application for patent was posted on the iLast Chance
No.f 3. 3 The. Commissioner of the General; Land Officej by decision
of December 11, 1931, permitted the entry to stand as to the Last
Chance No.; 3 but held it for cancellation as to the Last Chance and
the Major Butt because of noncontiguity with the Last Chance No. 3.
Departmental decisions Tomera Placer Claimn (33'L. D. 560), and
Hidden: Trdease osolidated -Quartz Nine (35 Q:L. D. 485), are
cited as authority.for this action.

The requirement that lode mining claims sought to be embraced
in Ia single application and entry shall be contiguous does 'not, as
recognized in the last-cited case, rest upon specific prescription either
by statute or mining regulation, but is implied from; certain words
of section 2325, Revised Statutes, in which the mining claim' for
which patent may be obtained is spoken of as "a piece of land " and
in the same connection as "the claim or claims in common." The
principle deduced from that statute was, in the Hidd.en Treasure
case, that the locations embraced in one application shall together
comprise one body of land. Consequently, where, as in that case,
the locations only had a common corner and no lines coincided, it
was held that (p. 487)-X

S* * *9 The provisions of the statute in that behalf are clearly inapplicable
to detached locations, which can not in the nature of things form the piece or
body of land to which the requisites to the obtaining of a patent are made to
relate.

Likewise in Tomera Placer Claim, supra, where the same rule was
applied patent was sought to a placer location composed of a num-
ber of ten-acre tracts some only cornering with the others.

But where the locations for which patent was sought were. valid
and otherwise patentable and were part of one and the same body of
land held in common ownership by the applicant and legal- obstacles
appeared to prevent entry and patent of all the body so owned and
under location, the department has not rigidly adhered to the rule
that the locations embraced in one entry and 'patent should be con-
tiguous. JInstances of departure from the-letter,4of the rule but not
the underlying principle appear in the following cases:,*

In Williaon Da'wson (40 L. D. 17), where the rejection of onea lode
claim for insufficient patent -expenditure rendered the remaining
claims incontiguous, the latter were allowedto be retained and pat-
ented. In United States v. The~ Mill/ork Oil, and Shale CompaaIy
(52 L. D. 6O), like action was taken as to placers. In United States
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v. Bunker fHill: annd ASullivan Mining and' Concentrating Coinpany
(48 L. D. 598, '604), of the 31 lode claims apPlied for only 116 were
held to'_have adequate discoveries. The necessary elimination of
the remainder rendered certain of the 16 claims incontiguous, never-
theless, it was held-

* * 8 0 the department is not disposed to cancel such noncontiguous claims,
in view of the fact that the claims as located and held by applicant company
form a contiguous body of land held and worked under the general mining
laws, and will occupy that status after the cancellation of the entry to the
extent of the claims on which discovery has not been made.

As stated above, with reference to the question of discovery after applica-
tion, no good purpose would be served in a case like this by, cancellation of the
said locations and the subjecting of the company to new proceedings. The
law is met, in my judgment, by the fact above stated that. the: group of
claims forms a contiguous body, held and worked in common ownership-
contiguous in fact-upon the ground, and 'which presumably will be made
contiguous upon the records by subsequent proceedings 'by the applicant after
'discovery shall have been established on the claims now held for cancellation.
because of* nondiscovery.

In American Gem Minting Syndicate, decided February 27, 1915,
unreported, locations covering three detached areas but all contiguous
to a patented claim owned in conmnon with the locations embraced
in the entry were allowed to remain intact, but it was expressly stated
in the -decision that it was not to be taken as a precedent in cases
arising hereafter and for that reason the Commissioner in this case
declined to follow it.

The department is, however, unable to perceive' in cases where an
owner of a number of mining locations has received patent for cer-
tain contiguous claims of the group or acquired the title thereunder
may not apply for patent to the remainder in one application where
the record shows the claims patented and the claims for 'which patent
is sought, together considered, satisfy the rule as to contiguity.
The element of contiguity is not destroyed by the fact that an abso-
lute f ee title exists in the applicant as sto some of them. The Su-
premed Court in 'elig Cornapany v.: enp (104 U. 9S.' 6036, 643),
in holding that separate applications need not be made 'for each loca-
tion of 'a contiguous group of locations, said (p. 653)-'

* *:S -* Requiring a separate application for each location,' with a separate
survey and notice, where several adjoining each other are held by the same
individual, would confer no benefit beyond that accruing to the land-officers,
from an increase of their fees=. The' public would derive no advantage 'from it,
andd the owner Would be subject to :onerouis and riinous burdens.;

No' advantage to 'the public 'or mining interests is 'seen' in an in-
'sistence' in the present case upon 'the presentation of separate appli-
cations for the two locations held for cancellation. The law 'does
not require it, and patents to indontiguous parcels of 'land under -the

[Vol.:
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mining law have-been upheld; by the courts. See; Round Mountain
Mining. Company v. Round Mountain Sphine Mining Company
(Nev.) (138 Pac. 71).

The decision of the Coinmissioner is accordingly
-eversed.

HENRY P. ERIOCKRATH

Instr1ctions, t'arch, 15, 1982 -

TRANSFER OF PuEGHASP PBIOE-RSELAMATAON-?-WATER RIGHT-OPERATION AND
MAINTENANICE CHARGES-PATENT. .

The Secretary of the Interior has no authority to accept a transfer to the
United States of a tract of land and water right within the limits of the
Yuma auxilliary reclamation project patented under the act of January 25,
1917, subject to a condition that the purchase-price of Athe reconveyed prop-
'erty shall be applied toward, the operation and maintenance :charge- on
another. tract of land patented to the grantor under the same act and upon
the same project.

First Assistant Secretary Diceon.:to the Commissioner of fte General
Land Ogee:

'By your [Commissioner of the General Land Office]l letter of
March 7, 1932, you have. requested instructions as to whether a
patentee of a land and watert right application initiated under the,
act of January 25, 1917 (39 Stat. 868) as amended February 11, 1918
(40 Stat. 437), m-nay reconvey patented tracts to the.United States and
have the land and water right moneys paid thereon transferred to
and applied as operation and maintenance charges due or to become:
due on a patented farm unit retained.

The acts of Congress referred to were authorizations for the con-,
straction of the Yuma auxiliary project: near Yuma, Arizona. By
section 1 ofe the act of 1917, sup, it is provided, ampng other
things-

That: the Secretary of the Interior is hereby authorized to set apart any
lands in the' State of Arizona heretofore or hereafter withdrawn under the
reclamation; law in connection with the Yuma reclamation: project as an
auxiliary reclamation project or unit, and sell, in tracts of such- size as he may
determine of not more than 160 acres to any one purchaser, the lands so. set
apart and believed to be susceptible of irrigation, at public sale under suitable
regulations for not less than the reasonable value per acre of the land plus
the. estimated cost per acre of reclamation works to be constructed for 'the
reclamation of said lands so set apart plus the proportionate cost per acre of-:
the works previously constructed and available therefor * * * The Secre-
tary of the Interior at or prlior to the time of sale shall fix and determine (a)
the reasonable vilue of the land per acre;i (b)/the estimated cost per acre,
of the works to be constructed 'and (c) the proportionate cost per acre of the
works previously constructed and available for the lands offered for sale.
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It is provided in the second section of the act that-

* :-* Upon*full payment of the purchase price patent shall issue for the
lands and no qualification or limitation shall be required of any purchaser or
patentee except that, he be a, citizen of the United States. Such patent shall
also contain a grant of a water right appurtenant to the land.

Certain lands on the Yuma Mesa lying east of the irrigated sec-
tion of the Yuma project were subdivided into farm units and an
estimate was made before the time of sale which determined the
reasonable value of the land to be $25 per acre, the estimated cost of
the works to be constructed $160 per acre, and the proportionate
cost per acre of the works previously constructed at $40 per acre, or
a total of $225 per acre for the land and water right. The act pro-
vided that the lands should be sold and payment of 25 -per cent of
the purchase price should be made at the time of sale and 25 per
cent each year thereafter with 6 per cent interest on the deferred
installments. There was no limit upon the: number of units that
one person could acquire. The act of 1918, supra, is not important
in the consideration of the question submitted.

On December 13, 1927, the General Land Office issued patent No.
1010044 to Henry P. Bockrath on land and water right application
056405, Phoenix, Arizona, series, embracing farm unit "M" or
NW1/4 SWi/4 SEI/4 Sec. 5, T. 10 S., R. 23 W., G. & S. R. M., Arizona,
under the act of January 25, 1917, supra, and on December 13, 1927,
patent No. 1010045 issued to Henry P. Bockrath under the provi-
sions of the same act on application 057571, Phoenix series, embrac-
ing farm unit " E " or SWi/4 NW1/4 SE/A Sec. 5, T. 10 S., R. 23 W.,
G. & S. R. M., Arizona.:

On April 27, 1931, Bockrath filed in the local land office a re-
linquishmenit of said land and water right Iapplication 056405, which
relinquishment was accompanied by a warranty deed executed March
27, 1931, from Henry P. Bockrath and' Blanche G. Bockrath, his
wife, conveying said farm unit "M" to the United States. The
deed was recorded. March 30, 1931. The grantors filed an abstract
of title which showed good title in Bockrath at the time of the
executing and recording of the deed. The deed of reconveyance
and the application for transfer of credits were approved by the
project' superintendent of the Bureau of Reclamation at Yuma,
Arizona, under order of the First Assistant Secretary of the In-
terior dated May 10, 1922, as supplemented by departmental order
of July 31, 1924.:

The Xorder of May 10, 1922, was issued on a statement of facts
whichioutlined that some of the purchasers of* land. found that while
they were unable to meet the payments on the total amount of land
purchased they would be able to meet the payments on a reduced areas
until relinquishments were permitted and all of the payments al-
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ready made were applied to a reduced area.- This had reference to
those who had purchased more than ione unit. There was also a
second 'class of purchasers who-had holdings in the south part of
the subdivision which holdings could not be irrigated for some time;
because the irrigation canals had not been extended to the land.i
Upon relinquishments being made of -<areas in the north part of the*
subdivision it would be advantageous for those in the southi part
to entirely relinquish their holdings and transfer their: rights'; (par-
ments) to units in the north part or subdivision so they would e 
able; to irrigate the land at an early date.- At the- time this order was
issued none of the lands had proceeded to patent and apparently no
applicant had'paid the full water right charge.

By the order of July 31, 1924, authority was granted to permit a
purchaser who had obtained patent for his land by completion of
payments of land and water right charges to recOnvey the land to
the United States and take a lieui selection at some favorable loca-
tion on the project and have the money paid on the patented tract
transferred for payment of land and water~ right charges on the lieul
tract, It is' not the intention of this instruction :to change any.of
the provisions of these two orders because they contain reasonable
provisions. Paragraph (a) of the order of May 10, 1922, provides-

That upon approval of the project manager any purchaser of land in Part
One, Mesa Division (formerly First Mesa Unit), Yuma Irrigation Project,
Arizona, be permitted to relinquish, to the United States land so purchased, in
areas of either 5, 10 or 154acres: Provided that, except as modified under (b),
an area of not less than 5 acres be retained by the persons so relinquishing;,
Provided further, that all moneys theretofore paid by, any such purchaser on
account of the land so relinquished shall be credited and applied in payment
of the charges against the area retained.

Paragraph; (b) of the said order provides-

That upon approval by the project manager any such purchaser may re-
linquish to the United States his entire holding, for the purpose of transferring
their rights to a different area within said Part One, Mesa Division, in which
event all moneys theretofore paid by any 'such purchaser on account of the
land so relinquished shall be credited and applied in payment of the charges
against the new area the same as if such new area had been originally selected
by such purchaser.

These paragraphs deal with the transfer of 5-edits- before patent;
issued. In order to-allow an exchange of a patented unit and the

transfer of moneys paid thereon to a new unit under a lieu applica-
tion the departmental order of July 31, 1924, ruled as follows:

The reasons specified as justification for the exchange arrangement therein
provided in respdct to the unwatered area apply as well to claims which have
passed to patent as to those, which have not been completed by final payment,
of purchase price and issuance; of patent. The present regulations appear to be
sufficient for this purpose when considered in connection with general regula-
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tions: in respect to amenidment of entries- and exchanges Of course, in all
cases where patent has issued, it is necessary to :show good title: in the party
napplying for exchange and a proper reconveyance of title to the Government.

The case under consideration at the present time involves§two
patented tracts of land on. which all of the lanid and construction.
charges have been, paid in full and title to the land pas$ed 9 ut of-the
United States by patent.. The request of Bokrath is that the pay-
ments made on the land and water- right. applj~ation .0 64Q5 conveyed'
to ' the United States: be: applied to and credited one said patented
land and water-.right applibation 057571 retained. It is apparent,
that there. is nothing owinLg the 'United States. on the: land and-
water right charge on 0575T71. Therefore, such application of credits
,could not be made and: the: United States would be placed 'in the
.position of owing Mr. Bockrath a considerable sum of money due.
on a purchase of a tract ,of patented land. This involves an entirely
different situation than that presented and allowed by the orders of:
:May 10, 1922, and July 31, 1924. In this instance the applicant would
be entitled to receive from the United States $2,316.48 : as purchase
price of the land and water right less any, sumjthat might be due
from the grantor to the United States. f While- the statements in.
the record seem to imply that this balancewould be used in payment
of operation and maintenance charges on the retained unit as such
charges accrue from year to ;year, itf isi evident that the transaction-
would involve many possible difficulties. .The grantormight demand
the money from the. United States in payment of the purchase price
for the land transferred, and so far as the record now stands a recov-
ery could be had; against the United States for the balance due.
Operation and maintenance charges are annual obligations and. Bock-
rath would not owe the United States for operation and maintenance
a sufficient amount to balance the account Until an elapsed, period of
over ten years.

'There is no authority of law and no regulation under the Yuma
auxiliary enactments authorizing the, transfer to .the United States
of a patented tract of land located within .the 'limits of the Yuma.'
auxiliary project on condition- that the purchase .price of .the recon-
veyed tract shall be applied upon the operation and maintenance
charge of a tract of land held.by the, grantor. . -
- The request of Mr. jBockrath should be rejected.

[VoC
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LEAVE OF ABSENCE; FROM HOMESTEADS IN DROUGHT-STRICKEN
AREAS-ACT OF MARCHK2, 21932

INSTRUCTIONS

[Circular No. 1265]

DEPARTMENT OF THE INTERIOR,
GENERAL LAND OFFICE,

WashOingtfnP. C., Marc0h6, 1932.

REGISTERS, UNITED STATES LAND OFFICES:

The act of March -2, 1932 (47.Stat. 59), entitled "An act to ex-
cuse certain persons from residence upon homestead lands during
1929, 1930, 1931, and 1932, in the drought-stricken areas," reads as,
follows:

That any homestead settler or entryman who, during the calendar year 1929,
1930, or 1931, found it necessary, or during 1932 should find it necessary,: to
leave his homestead to seek employment in order to obtain food and other
necessaries of life for himself, family, or work stock because of serious drought
conditions, causing total or partial failure of crops, may, upon filing. with the
register of the district proof of such conditions in the form of a corroborated
affidavit, be excused from residence upon his. homestead during all or part of
the calendar years 1929, 1930, 1931, and 1932, and said entries shall not be
open to contest or protest because of such absences: Provided, That the time
of such actual absencee.shall not be deducted from the- actual residence required
by, law, but an equivalent period shall be added to the statutory life of the;
entry.

Leaves of absences for all or part of the years mentioned by this
act may be granted thereunder by the register. of the, district land
office to any homestead settler or entryman who has established actual
residence upon the lands. and who thereafter found it necessary to
leave his homestead to seek employment in order to,obtain.-food and
other necessaries of life for himself, family, or work stock because of
total or partial failure of crops due to serious drought conditions;

Thhe application for such leave of absence must be sworn to by the
applicant and -corroborated by 'at least one witness- in the land district
or county within which the lands claimed under the homestead laws
are located before any officer authorized to administr oaths and
using a seal. It must describe the land claimed and show the date
when residence was established thereon and how the same was main-
tained thereafter by giving the dates. of the. beginning and ending
of.all residenceeperiods and of all absence, periods eand the character
of the improvemients and cultivation performed by the:-applicant.
It must set. forth fully -all the facts on- which t the clainmant'bases- his
right to a leaveof& ab sence,the purpose if his request for leave, what
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effort wa miadejto raise cro's, givihg the dates of the- planting and
the kind of crops planted and whether or not the drought conditions
caused total or partial failure. of crops.

If a leave of absence under this act is granted; it protects the entry
from contest or protest on 'a charge of -abandonment unless it be
shown that the leave of absence was fraudulently obtained. The
failure of an entryman to apply for such a leave of absence does not
forfeit his right to show in defense of a contest or protest the
existence of conditions which might have been made the basis for
such an application.

The period during which a homesteader is absent from his claim
pursuant to a leave duly granted under this act cannot be counted
as any part of the actual Iresidence on the land required by law but
an equivalent period may be added to the statutory life of the entry.

This circular should be posted in a conspicuous placeand be given
to the press as, a- news item.-

C;. C. MOORE, Commissioner.
Approved:

JoiHNs H. EDWVARDS,

Assistant Secretary.

SATUS UNIT OF THE WAPATO IRRIGATION PROTECT

Opinion Mari ch 30, 19.32, 

RECLAMATION-WAPATO IRRIGATION PROrAo--\YAXIMA INDIAN LANDS.

-, ougress -has by legislation determnined that the Wapato irrigation project in
the State of Washington comprises Iall of the lands on the Yakima Indian
Reservation irrigated by diversion waters from the Yakima River

*RECLAMATION-WAPFTO IRRIGATION PPIOJEOT-YAKIMA INDiAN - LANDS-WATER
RIGHTS-DrtERsIoN-SEEPAFW--POSSESSION.

Seepage and waste water remaining after a; lawfuli appropriation of, water
- diverted from a stream continues to belong to the, origina appropriator so

* long as he doeS not abandon it and is able- and willing to apply it to bene-
micial uses, notwithstanding that it had been commingled with other waters
:and that his possession was not at all times actual and continuous. Ide v.

* ,States (263 U. S. 497).

REca TTIoN-WAPATO IRRIGATION PRoaTEr-SATUs UNIT-YAKIMA INDIAN

LANDS-WArEn RIGaTS.

Lands under the Sates unit found to be irrigable ]and for which irrigation
facilities were provided by the act of Thanuary 24, 1923, and subsequent

;:acts, are to be considered as a part of the Wapato irrigation-proSect for all
purposes in. connection with; distribution of waters and construction costs.

0 Adhered ;to in unpublished Solicitor's opinion of Mayrl3, 1932.-E d.
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RECLAMA7ION-WAPATO IRRIGATION PROJEOT-SATUS UNIT-YAKIMA INDIAN
LANDS-ALLOTMENT-WATER RIGHTS-n-CoNSTRUrroN .CHARGES-LiEN.

Forty acres of Leach Indian allotment under the Satus unit are entitled to a
free water right but are subject to a lien for construction charges in the
same amount as all other lands on the project receiving the same water
right.

REOLAMATION-WAPATO IRG ATION PsOJO-SATUS UNTIT-YAKIMA INDIAN
LANNDs-ALLOTMENT-WATER RIGTs OCNsTRUCTION CHARGEs.

All lands in excess of forty acres in each Indian allotment under the Satus
unit shall be considered in the class subject to their pfro rate share of the
construction charge of'the project, including the cost of the water right.

RECLAMATION- WAPATO IRRIGATION -PxoxEcr- SATUS UNIT - YAXsIMA INDIAN
LANDs-AkLLOTMENT- PATENT-WATElR RIGHrTS-CoNsTrucrrioN CHARGES-
LiFEN.

The lien imposed-by the act of May 18, 1916, upon allotted lands patented in
fee before-all the charges authorized by the act shall have been paid, ex-
tends to the lands of the Satus unit of the Wapato irrigation project.

FINNEY, Soliitor:
My opinion is requested upon questions submitted by the Com-

missioner of Indian Affairs in his letter of March 3, 1932. The
questions are as follows:

1. Shall lands; under the Satus unit found to be irrigable and for which
irrigation facilities were provided under authorization of the act of January
24, 1923, and subsequent acts, be considered as a part of the Wapato project as
far as determining the per acre cost of construction?

2. Shall 40 acres of each Indian allotment under the Satus unit be entitled
to a Class "A": water right and only be required to pay its pro rate share of
the Wapato project construction costs?

3. Shall all the land in excess of 40 acres ing each allotment under the Satus
unit be considered as. having a Class "B" water right and be required to pay
the pro rata share of storage water costs of the Wapato project?

These questions might all be answered in the affirmative without
further ,discussion, but some: foundation,- should be. laid. for, the
conclusion.;-.E

The legislative relative to 'the Yakima Indian Reservation and the
irrigation of lands therein, extends over a period of more than 75
years, commencing with the treaty of June 9, 1855, made with the
Yakima Confederated Tribes, ratified by the. Sen'ate March 8, 1859,
proclaimed by the President April 18, 1859 (12 .Stat. f 901)., down; to
the last appropriation act of Congress making appropriation for the
Interior Department. . For the purpose of ready reference the acts
of Congress. are listed, and where appropriations have been made for
the Wapato projectthe- amount is set opposite the appropriate act.
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Date of act

March 8, 1859 _
February 8,.1887
March 3, 1898 :
June 21, 1906
March 1, 1907
April 30, 1908
March 3,- 1909-
April 4, 1910-
March 3, 1911
August 24, 1912
June 30, 1913 -
August 1, 1914
March 4, 1915
'May 18, 1916
March 2, 1917
May 25, 1918-
June 30, 1919
February 14, 1920
March 3, 1921
May 24, 1922 -
May 25, 1922 -
January 24, 1923
June 5, 1924 -
March 3, 1925 -
May 10, 1926
January 12, 1927
March 7, 1928-
March 4, 1929
May 14, 1930-
February 14, 1931 _ 

Reference

12 Stat, 951
24 Stat. 388
27 Stat. 612, 631 ---
34 Stat. 325, 377'-
34 Stat. 1015, 1050
35 Stat. 70, 96
35 Stat. 781, 813-
36 Stat. 269, 286 ____
:36 Stat. 1058, .1075
37 Stat.-518, 538
38 Stat. 77, 100 _
38 Stat. 582, 604
38 Stat. 1228
39 Stat 123, 153
39 Stat. 969, 989-
40 Stat. 561, 587-
41 Stat. 3, 27
41 Stat. 408, 431
41 Stat. 1225, 1246
42 Stat. 552, 578
42 Stat. 595
42 Stat. 1174, 1200
43 Stat. 390, 403 -----
43 Stat. 1141, 1154
44 Stat. 453, 467
44 Stat. 934, 946
45 Stat. 200j 214
45 Stat. 1562, 1576-
46 Stat. 279, 292 ---
46 Stat. 1115, 1129

The limits of the YakimaS Indian Reservation in Washington are
set forth in Article II of 'the treaty made with the Yakimav Nation
of Indians on June 09, 1855, usupra. The description is as folloWs:

Commencing on the Yakama River, at the mouth of the Attah-nam River;
thence westerly along said Attab-namn River to the forks; thence along the
southern tributary to the Cascade Mountains; thence southerly along the main
ridge of said mountains, passing. south and. east of Mount Adamsi; tothe spur
whence flows the waters of the lKlickatat and Pisco Rivers; thence down said
spur to the divide between the waters of said rivers; ;thence along said divide
to the divide separating the waters of the Satass River from those lowing into
the Columbia 'River; thence along said divide to the main Yakama, eight miles
below the mouth of the 'Satass River,; and thence up the Yakama River to the
place of beginning.

On the- Yakinha Indian Reservation there are three separate divert
sions of water for the irrigation of three widely separated areas:
first, the area irrigated 'by divetsion§%from Ahtanum Creek; second;
the area irrigated near Fort Simcoe by diversions from Toppenish
5Creek, and third, the area lying west of the Yakima River and irri-
gated by diversions from that stream. The questions submitted for

Amount ap-
propriatedf
reimburs-

able -

$15 000. 00
15, 000. 00
15, 000. 00
15, 090. 00

0265, 000. 00
15, 000. 00
15, 000. 00
15, 000. 00
15, 000. 00
15, 000. 00

215, 000. 00
215, 000. 00
515, 000. 00
515, 000. 00
250, 000. 00
250, 000. 00
250, 000. 00

106 0o. 00
10, 000. 00
10, 000. 00

'6, 000. 00
185,j'0oO. 00.
185, 000. 00

1 000. 00
91, 000. 00

361, 000. 00

Amount ap-
propriated
nonreim- \ 
bursable

190 00. 00
100, 009. 00

100 000 00
$100, 000. 00
$100, 000. 00

1030 000. 00
100,000. 00
100, 000. 00

113, 000. 00
010, 000. 00

:5 1,000. 00

11, 000. 00
11, 000. 00
H1, 000. 001 1 000. 00

11' 000. 00

11, 0000. 00

[Vol.
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answer and this opinion deal only with the area irrigated by diver-
sion from the tYakima River. According to the latest available
reports it appears that the Wapato]lproject 'comprises a total area
of 153,680 acresof which 124,442 are classed as irrigable.

Allotment of lands, on the reservation began ,in the early 90's under
the general allotment act of February 8, 1887 (24 Stat. 388), section
7 of which statute provides as follows:

That in cases where the use of. water for irrigation is necessary, to. render
the lands within. any Indianj reservation available for. agricultural purposes,
the Secretary of the Interior be, and he is hereby, authorized to prescribe such
rules and regulations as he may deem necessary to secure a justand equal
distribution thereof among. the Indians residing ,upon any. such reservation;
and no other appropriation or grant of wvater by any riparian ,proprietor -shall
be authorized or permitted to the-damage of any other riparian proprietor.

The allotments were made in 80-acre tracts to each Indian in the
area now Comprising the Wapato ' project. " After the enactment of
the, redlamation act, June 17, 1902 (32 Stat. 388), the development
,of irrigation on the- opposite~ side of the, Yakima River from the
Indian reservation became itportant to the reservation interests.
The regular flow of the Yaki ma River naturally reduced to a'very
small volume during August of each year, thus limiting the crops
that could be irrigated successfully in this arid r'egion. As an
incident to thea work by the Reclamation Service before construction
was begun under the act referred to, a settlement of the existing
water :rights on the Yakima River was required, and in% this opera-
tion the Secre-tary'the Thterior decided that the lands on the
'Indian Re'servation were entitl&edto 14t7 cubic feet per second of the
lo'-water fLow of the stream, and that' the remaining' water was
intended :for use on lands of 'the white settler.!

The act of December 21, 1904 (33 Stat. 595), authorized 'the sale
and disposition of the usirllis or unallot'ted land's ofthe Yakima
Indian' Resetvation- in the- State of W Washington.' 'This act settled
a; dis'pute':with thte; Indians! relatitve to"'the' western boundaty 'of 'the
reservation and provided; by sections 4 anid 5of thd adt, as follows:

Sm. 4. That the proceeds arising fron the s~ale and disposition of the lands
aforesaid, -including the siims paid for mineral lands; exclusive of the 'ustomary
fees and commissions, shall, 'after deducting the expenses' icncrred from -time
to ,time 'in connection -with the:apprajsements,and- salegs, be , deposited in the
Treasury of ,the 'United States to: the credit of the, I.ndians 'belonging;and
having tribal riglhts on the Yakima Reservation, and- shail be. expended for
their benefit under the direction f the Secrietary of the, Interior in the con-
struction, completion, ' and maintenanice e of irrigation ditches, purchase of
wagons, horses, farm implements, materials forho'uses, atd other'hnecessary' and,
useful articles, as may be deemed best, to prom'te their 'welfare and vaid them
in th~e adoption of civilized 'pursuitsand in ,ipi eying and. building homes
themselves Von their Xalldtrehts: Proded], That' apd hromeeds, fory:

1i8607-32-von. 53r:o ' 10 0: t - : i 
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be paid to the Indians in- cash per capita, share and share alike, if in the

opinion of the Secretary of the Interior such payments will further tend to

improve the condition and advance the progress of- said Indians, but not

otherwise.

Sec. 5. That the Secretary of the Interior is hereby authorized, in the'cases

of entrymen and purchasers of Llands now irrigated or that may be hereafter

irrigated from systems constructed for the benefit of the Indians, to require

such annual proportionate payments to be made as may be just and equitable

for the maintenance of said systems: Provided, That in appraising the value

of irrigable lands, such sum per acre as the Secretary of 'the Interior may deem

proper, to be determined as nearly as may be by the total cost of the irrigation

system or systems, shall be added as the proportionate share of the cost of

placing water on said lands, and when the entryman or purchaser shall have

paid in full the appraised value' of the land, including the cost of providing

water therefor, the Secretary of the Interior shall give to him such evidence

of titlelin writing to a perpetual water right as may be deemed suitable: Pro-

vided, That the Secretary of the Interior shall have power to determine and

direct when the management and operation of such irrigation v works shall
pass to the owners of the lands irrigated thereby, to be maintained at their

expense, under such forms of organization and under such rules and regula-

tions as may be acceptable to him: Provided also, That the title to and the

management and operation of the reservoirs, and the works necessary for their

protection and operation, shall remain in the Government until otherwise pro-

vided by Congress.

This act is the one opening the: reservation to homestead settle-
ment and made available for construction of irrigation works tribal
funds accumulated by the sale of land.

The act of March 6, 1906 (34 Stat. 53), provided for the disposi-
tion of surplus and allotted lands on the reservation and authorized
the sale by allottees of all of their allotments in excess of 20 acres
upon the approval of the Secretary of theInterior. The provisions
of this act were not carried out and were repealed by implication
in. subsequent legislation.;

The act, of vApril 4; 1910 (36 Stat. 269, 286), provided for the ex-
tension of, the irrigation system on lands allotted to Yakima Indians
in-WTashington, the sum of $15,000, and for construction of drainage
system, $250,000. It provided that the; amount appropriated and
all moneys heretofore or hereafter to be appropriated for these pur-
poses shall be repaid into the Treasury of the United States in ac-
cordance with the. provisions, of the act of December 21, 1904. This
legislation definitelyidetermined that the appropriations for the con-
struction of irrigation works should be reimbursable. While it, de-
termined 'that the reimbursement should be made in accordance with
the act of 1904, Congress later changed the plan for securing reim-
bursement of the expenditures.

The act. of March 3, 1911 ;(36 Stat. 1058, 1075) appropriates
$15,000: "for extension and maintenance of the" irrigation system of
lands allotted toYakim4a Indians ihnWashington, provided, that'the
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amount hereby appropriated, and all moneys heretofore or hereafter
to be appropriated, for this project shall be repaid into the Treas-
ury of the United States in accordance with the provisions of the act
of March-first 1907."

The act of March 1, 1907 (34 -Stat. 1015, 1050), cited in the preced-
ing quotation, refers back to the act of December -21, 1904, as gov-
erning the method of reimbursement of the expended funds- for
irrigation.

The act of August 24, 1912 (37 Stat. 518, 538), authorized the
Secretary of the Interior to investigate conditions on the Yakima
Indian Reservation in the State of Washington to determine the most
practicable and feasible plan for providing water for lands that may
be irrigated and to cause surveys and estimates to be made, and to
report such facts and reasons in support of the construction of the
project. This act also appropriates $350,000 for survey, classifica-
tion, and appraisement of lands allotted in severalty under the gen-
eral allotment act of 1887.

The act of June 30, 1913 (38 Stat. 77, 100), appropriated $15,000
for extension, and maintenance of the irrigation system of lands al-
lotted to Indians in Washington, reimbursable as provided in the act
of March 1, 1907 (34 Stat. 1015, 1050). This act also provided for
a Congressional investigation of the water rights on the Yakima
Indian reservation, and in accordance with such legislation two
Members from the Senate and two from the House of Representa-fl
tives were appointed and made a- report to Congress on December
2O, 1913 (Senate Doe. No. 337, 63d Cong., 2d Sess.)0. This -report
contained certain recommendations whiich had an important bearing
upon the water rights on the Indiani reservation, and the subsequent
legislation resulted-in making two classes of water rights for the
irrigable lands in the Wapato project. The applicable portion of
the recommendations in- the report to Congress are as follows:

1. That the allowance by the former Secretary of the Interior, Mr. Hitchcock,
of 147 second-feet of water of the low-water fow of the Yakima River, for
the use and benefit of the irrigable lands of the Yakima Indian Reservation
was, when made, and now is inadequate, inequitable, and unfair to said Indian
reservation. . :

2. From a consideration of the: whole subject, we believe that vested rights
have accrued to water users other than those on said reservation, and that the
low-water flow of S the: Yakima River is insufficient to supply their needs and
the requirements of :said' reservation. We therefore believe that the -United
States should provide for the use and benefit of the: irrigable portion of Said
reservation, free from storage cost, and storage ~maintenance 'cost, ssufficient
water to equal the amount to which said reservation was equitably entitled
when the finding of Secretary Hitchcock was- made.

While it is difficult to determine what this amount should be, we are con-
vinced that it should not be less than one-half of the natural flowr of the Yakima
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River, and should be sufficient to irrigate one-half of each allotment of irrigable
land on said reservation.

* * * * * * * :

3. As to the portion of the irrigable allotments in excess of the area to be
furnished water free, the allottees may be permitted, but should not be re-
quired, to sell the same or any portion thereof under such terms and condi-
tions as the Secretary of the Interior may prescribe. The cost of furnishing
.water, for such as* are not to be furnished water free shall be apportioned
equitably according to benefits.

4. As to all allottees on the said Yakima Indian Reservation, the equitable
proportionate cost, both as to storage water in addition to such amount -as
shall be furnished free, and as to the cost of maintenance and distribution of
all water furnished for said irrigable lands on said- reservations shall be
charged to the allottees respectively, and payable from their proportionate in-
dividual shares of tribal funds when distributed.

By the act of August 1, 1914 (38 Stat. 582, 604), there was author-
ized an appropriation of $635,O00. The conditions under which the
appropriation was made are- quoted from the statute as follows:

It appearing by the report of the Joint Congressional Coommission, created
under section' twenty-three of the Indian Appropriation Act, approved June
thirtieth, nineteen hundred and-thirteen (Senate Document Numbered Three
hundred and thirty-seven, Sixty-third Congress, second session), that the In-
dians of the Yakima Reservation -in 'the State of Washington, have been
unjustly deprived of the portion of the natural flow of the Yakima River to
which they:are equitably entitled for the purposes of irrigation, having only
been allowed one hundred and forty-sevenf cubic feet per second; the Secretary
of the Interior is hereby authorized and directed to furnish at the northern
boundary of said Yakima Indian Reservation, in perpetuity, enough water, in
addition' to the one hundred and forty-seven cubic feet per second heretofore
allotted to said Indians, so that there shall be, during the low-water irrigation
'season, at least seven hundred and twenty cubic feet per second of water avail-'
able when needed for irrigation, this quantity, being considered: as equivalent
to aand in satisfaction of the rights of the Indians in the low-water flow of
YakimadRiver and adequate for the irrigation of forty acres on each Indian
allotment; the apportionment of this water to be made under the direction of
the Secretary of the Interior, and there is hereby authorized to be appropriated
the sum of $635,000 to pay for said water: to be covered into the reclamation
fund; the amount to be appropriated annually in installments upon estimates
certified to Congress by the Secretary of the Treasury. One hundred -thousand
dollars. is hereby appropriated to Pay the first installment of, the. .amount
herein authorized to be: expended, and the Secretary of the Interior is hereby
directed to prepare, and submit to Congress the most feasible and economical
p$an for the distribution of said water upon the: lands of saidYakima Reserva-
lion, c connection with the present system and with a. view to reimbursing the
Government for any sum it may have expended or may expend for a complete
irrigation system for said reservation.F

The. act of May 18, 1916 (39 Stat. 123, :153), provides an appro-
priation for operation and maintenance of. the irrigatioh systemi orI
lands allotted to the Yakiima Indians and provides that money re-
ceived under agreements foy temporary water: supply may; be

ffol.�



53] DECISIONS OF. THE DEPARTMENT OF THE INTERIOR 629

expended iunder the directiom of the Secretary of the Interior for
maintenance and improvement of the irrigation system on said lands.
It. further provides (p.. 154)'-

For construction of a -dam across the Yakima River for the diversion and
utilization of water provided for forty acres of each Indian allotment on the
Yakima Reservation, Washington,. and such other water supply as may be
available or obtainable for the irrigation of a total of one hundred and, twenty
thousand acres of allotted Indian land-on said reservation, andjfor beginning
the enlargement and extension of theadistribution and drainage system on said
reservation, $200,000, to be immediately available and to remain available until
expended: Provided, That the cost of the entire diversion works and distribu-
tion and, drainage system shall be reimbursed to the United States by the
owners of the lands irrigable thereunder in not to exceed twenty annual pay-
ments, and .the Secretary of the Interior may fix operation and maintenance
charges, which shall be paid as he may direct.

In the apportionment of charges against Indians, due allowance shall be made
for' such amounts as may have been irepaid the United; States on account of
reimbursable appropriations heretofore, made for this project, and for the con-
struction of the irrigation system prior to the passage of the Act of December'

twenty-first, nineteen hundred and four (Thirty-third Statutes at Large, page
five hundred and ninety-five), as, therein 1provided. All charges against Indian;
allottees hereinf authorized unless otherwise paid may be paid- from individual
shares in the tribal fund when the same is available for distribution, and if any
allottee shall receive patent in fee to his allotment before the amount so charged.
against him has been paid to the United States, then such amount remaining
unpaid shall be and become a lien upon his allotment, and the fact of such lien
shall be recited in such patent and may be enforced by the Secretary of the-
Interior by foreclosure as a mortgage, and should any Indian sell any part of

his allotmentwithjthe approval of the Secretary of the Interior, the amount of
any unpaid charges against the land sold shall be and become a first lien.
thereon and may be. enforced by Secretary of the Interior by foreclosure as a
mortgage, and delivery, of water to such land may be refused within the discre-
tion of the Secretary of the Interior until all duesa are paid: Provided further,
That no right to water or to the use of any irrigation ditch or other structure
on -said reservation- shall vest or be allowed until the owner of the land toS be
irrigated as herein provided shall comply with such rules and regulations as the
Secretary of the Interior may prescribe, and he is hereby authorized to pre-
scribe such rules- and regulations as he may determine proper for making effec-
tive the foregoing provisions, and to require of owners of lands in fee such0:
security for the reimbursement herein required as he may determine' necessary,
and to refuse delivery of water to any tract of land unti the owners thereof

shall have complied therewith.

The act of March 2, 19171 (39, Stat. 0969, 989), provides 'appropria-

tions for continuation of construction and for the fourth installment
in Xthle, payment of j $635,0D00 for water supply for irrigation of 40
acres .of -each: Indian -allotment on the Yakima Indian Reservation
irrigation system in' the~ State of 'Washington, and appropriates other

money, for continuing construction, and enlargement of the irri-

gation and drainage system to make possible the. utilization- of the
water supply provided for 40 acres of each Indian allotment on the.
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Yakima, Indian, Reservation, Washington." This wording in the
legislation was repeated in subsequent enactments, but up to this time

Congress had not named the project which obtained its water supply
by diversion from the Yakima River.
:ThQ act of May 25, 1918; (40 Stat. 561, 688), provides-

For the fifth installment in payment of $635,000 for water supply or irriga-
tion of forty acres of each Indian allotment on the 'Yakima Indian Reservation
irrigation) system in the State of Washington, provided by the Act of August
first, nineteen hundred and fourteen (Thirty-eighth Statutes at Large, page
six hundred and four), $100,000 to Abe covered into the reclamation fund:
Provided, That the land for which the aforesaid water supply was purchased
shall be understood to be included within the Wapato irrigation project.

- - ** l: * * :* * a: : * :

For continuing construction and enlargement of the Wapato irrigation and
drainage system, to make possible the utilization of the water supply provided
by the Act of August first, nineteen hundred and fourteen (Thirty-eighth Stat7
utes at Large, page six hundred and four), for forty acres of each Indian
allotment under the Wapato irrigation project on the Yakima Indian Reserva-
tion, Washington, and such other water supply as may be available or obtain-
able f or the irrigation of a total of one hundred and twenty thousand acres of
allotted Indian lands on said reservation, $500,000: to be immedidtely avail-
able, and to remain availabIe until expended: Provided, That the entire cost of
said irrigation and drainage system shall be reimbursed to the United States
under the conditions and terms of the Act of May eighteenth, nineteen hundred
and sixteen :Provided further, That out of the sum herein appropriated the
Secretary of the Interior is hereby authorized to pay to Violetta Stone and
W. D. Stone, husband and wife, the sum of $629.48 for lands purchased of
them for use' in connection with the construction of the diversion dam across
the Yakima River, as provided for in the Act of May eighteenth, nineteen
hundred and sixteen (Thirty-ninth Stlatutes at Large, page one hundred and
fifty-four), and the sum herein appropriated shall be available for the purchase
of such other lands as may be required in connection with the construction of'
the aforesaid irrigation project.;

This act is thq first one in which Congress gave a name to the.

project. It referred to the irrigation of 40 acres of land in each

Indian allotment on the Yakima Indian Reservation irrigation sys-

tent in the State of Washington. At the time this act was passed

there was no Satus unit of the Wapato project developed by the

use of water diverted from the: Yakimna River, and no appropriation
of Congress had been made for such unit.

The act of June 30, 1919 (41 Stat, :3, 27), provides, among other

things, as follows:

' For, the sixth installment in- payment'-' of $635,000 for water supply for
irrigation of forty acres of each Indian allotment oon the Yakima Indian Reser-
vation irrigation system in the State of Washington, provided by; the Act: -of
August 1, 1014 (Thirty-eighth Statutes at Large, page 604), $100,000 to be
covered into the reclamation fund: Provided, That the land for which the
aforesaid water supply was purchased shall be understood to be included within
the Wapato irrigation project.

Evo L

*: : ; g *
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For continuing construction Hand enlargement of the Wapato irrigation and
drainage system, to make possible the utilization of the. water supply provided
by the Act of August 1, 1914, (Thirty-eighth Statutes at Large, page .604)., for.
forty acres of each Indian allotment under the Wapato irrigation project on
the Yakima Indian Reservation, Washington, and such'othervwater supply as
may be available or obtainable for the irrigation of a total of one hundred and
twenty thousand acres of allotted Indian lands on said reservation, $500,000;
Provded, That the entire cost of said irrigation and drainage system: shall be
reimbursed to the United States under the conditions and terms of the Act of
May 18, 1916: Provided further, That the funds hereby. appropriated shall be
available for the reimbursement of Indian and white landowners for improve-
ments and crops- destroyed: by. the Government in connection Kwith the con-
struction of irrigation canals and drains of this -project.

The act of February 14, 1920 (41 Stat. 408, 431), provides, among
other things, for the following:

For the seventh and last installment in payment of $635,000 for water supply
for irrigation of forty acres of each Indian allotment on the Yakima Indian
Reservation irrigation system in the State of Washington; provided by the
Act of August 1, 1914 (Thirty-eighth Statutes at Large, page 604), $35,000, to:
be covered into the reclamation fund.:

For continuing construction and enlargement of the Wapato irrigation and
drainage system, to make possible the utilization of the water supply provided
by the Act of August 1, 1914 (Thirty-eighth Statutes at LIarge, page 604),
for forty acres of each Indian allotment under the Wapato irrigation project
on the Yakima Indian Reservation, Washington, and such other water. supply as,
may be available or obtainable for the irrigation of a total of one hundred and
twenty thousand acres of allotted Indian lands on said reservation, $250,000:
Provided, That the entire cost of said irrigation and drainage system shall be
reimbursed to the United States under the conditions and terms of the Act of
May 18, 1916.

This act again refers to the irrigation of 40 acres of each Indian
allotment under the Wapato project. This amounts to a statutory
naming of the irrigation project.

The act of March 3, 1921 (41 Stat. 1225, 1246), appropriates money'
for continuing construction and enlargement of the Wapato irriga-
tion and drainage system to make -possible the utilization of the
water supply provided by the act of August 1,1914 (38 Stat. 604),
for 40. acres of each Indian allotment under the Wapato irrigation
project on the Yakima Indian Reservation, Washington.

The act of May 24, 1922 (42 Stat. 552, 578), appropriates money
for continuing the construction and enlargement of the Wapato
irrigation and drainage system, using practically the same words
as contained in the act of February 14, 1920, supra. 

The act of May 25, 1922 (42 Stat. '595), imakes appropriation of
moneys for project construction'but reduces thedanimal per-acre
payments to- be made byS lahdowners' other than Indians under, the
irrigation system to the sum of $2.50. A previous act had required
a payment of $5.00 per acre.
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By the act of June 5, 1924 (43 Stat. 390, 403), there is an appro-
priation for continuing the 6construction and enlargement of the
Wapato irrig ation ad drainage system,, and also an appropriation
in the following language (p. 404),:.

'For construction of that part of the Satu s gnit of the 'Wdpato project that
can be irrigated by gravity from ithe drainage water from the Wapato project,
and for operation:aid 'maintenanbe of the system; Yakima Rleservation, Wash-
ington, $50,000, to be reimbursed under such' rules and regulations as the Secre-
tary of the Interior may prescribe. [Italics supplied.]

This is the first reference to the Satus. unit and the, first. appropria-.
tion made for the construction of such unit. : It refers to the unit: as
a part of the Wapato project. It also: provides for a: method of
reimbursement of the appropriation.

The act of March 3, 1925 (43 Stat. 1141, 1154), appropriates money
for continuing, the construction and enlargement of the Wapato
irrigation and drainage system of the Wapato irrigation project
and appropriates $5,000 for operation and maintenance of the. Satus
Wit.

The act of May 10, 1926 (44 Stat. 453, 467), appropriates imoney
for operation and maintenance of the Wapato irrigation and drain-
age system and $4,000 for operation and maintenance of the Satws
wUnit of the Vapato project.

The act of January 12, 1927 (44 Stat. 934, 946), makes appropria-
tion for continuing the: construction, operation, and maintenance of
the Wapato irrigation and drainage system and appropriates $3,000
for operation and maintenance of the Satus unit of the Tapato
projeot.

; The act of March 7, 1928 (45 Stat. 200, 214), appropriates money
for continuing the construction of the -Wapato .irrigation and drain-
age system and also for operation. and maintenance of the Satms
unit of the Wapato project that can be irrigated by gravity from the
drainage water from the Wapato project, Yakima Reservation,
Wasbington, to be reimbursed under such rules and regulations as
the. Secretary of the ITterior: may prescribe.

''he last three acts of Congress referred to have contained nearly
identical language in referring to the. Satus unit and to the method
of reimbursement of funds..

The act of ' March 4, 1929 (45 Stat. 1562, 1576) appropriates
money for operation; andd maintenance of the Satus unit of the.
Vapato project that -can be irrigated by gravity. from the drainage
water fromi the Wapato project, Yakima. Reservation.

The act of May 14, 19'30 '(46 Stat. 279, 292), provides for appro-
priations for the Sqttu unit of the lVapato project in the following
language:

[Vol;
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For operation and maintenance of the Satus unit of the Wapato project that
can be irrigated by gravity from the drainage water from the Wapato project,
Yakima Reservation, Washington,- $1,000.; for construction of pumping plant
and canals for the irrigation of higher lands in subdivision 2 of the Satus unit,
$90,000; in all, $91,000, to be reimbursedt under such rules and regulations as
the Secretary of the Interior may prescribe.

This is a further designation of a part of the Wapato project,
namely, subdivision 2 of the Satus unit, which is a pumping unit.

The act of' February 14, 1931 (46 Stat. 1115, 1129), provides as
follows:

For continuing construction of the Wapato irrigation and drainage system,
for the utilization of the water supply provided* by the Act of August 1, 1914
(38 Stat., p. 604), $360,000, reimbursable as provided by said Act.

For reimbursement to the reclamation fund the proportionate expense of
operation and maintenance of the reservoirs for furnishing stored water to the
lands in Yakima Indian Reservation, Washington, in accordance with the pro-
visions of section 22 of the Act of August 1, 1914 (38 Stat., p. 604), $11,000.

For operation and maintenance of the Satus unit of the Wapato project that
can be irrigated by gravity and pumping from the drainage water from the
Wapato project, Yakima Reservation, Washington, $1,000, to be reimbursed under
such rules and regulations as the Secretary of the Interior may prescribe.

It is evident that the limits'of the Wapato project have been fixed
indirectly by the Secretary of the Interior and that Congress has by
legislation determined that the Waapato project comprises all of the
land on the Yakima Indian Reservation irrigated by diversion from
the Yakima River.

The water for this land is obtained' from four sources: (I) By ap-
propriation of the waters of the Yakima River, limited to 147 second'-
feet by the decision of the Secretary of the Interior; (2) By-purchase
of storage right for' 573 second-feet under an arrangement for the
storage of water by construction of storage a wors under the suiper-
vision of the Bureau of Reclamhation; (3) By an arrangemnnt be-
tween the Bureau of Reclamationand the Commissioner of Indian
Affairs, duly approved by the Secretary of the Interior on March
31, 1921, whereby the 'Indian'Service obtained a perpetual diversion
right for 250,000 acr feet 'per annum of watei" in addition to the
right to 720 second-feet for the lands of the Wapato division, such
diversion right to mean the right to divert natural flow or storage
water, or both, during-the irrigation season each year, the water to
be measured at the diversion works of the'Wapato division; and (4)
By the development of a water supply by the construction of drain-
age ditches on the portion of the Wapato project lying north to f
Toppenish Creek. ,

To divert and distribute -tot the lands in the Wapato project the
waters above described-it was necessary to build a diversioni-darn in
the Yakima River and' an extensive½ system of canals and lateral's
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which contemplated the delivery of irrigation water to each Indian
allotment. -As the irrigation development proceeded it was discov-
ered that' seepage water was§ injuring a considerable area of the
irrigableland, and 'to relieve this condition a system of drainage
ditches was constructed as a part,.of the irrigation scheme. These
drainage ditches gathered approximately 250. second-feet of water
which would flow'back into the Yakima River near the confluence
of Toppenish Creek with the river. 0To utilize this water, irrigation
works were constructed for its delivery by gravity to a part of the
Satus unit, and later a pumping unit was installed to deliver some
of the water to a higher area. The drainage water thus became
the principal supply of irrigation water for the Satus unit of the
W apato project and cepreseuts reeaptsured water brought- on to the
project by the diversions from the Yakima River under the water
rights above described. The right to use this-water as a part of the
original appropriation is well described by the Supreme Court of
the Unitd' States in the Case of Ide v0 United States (263 U. S. 497,
505). This was a case involving water diverted from the Shoshone
River by the United States for the irrigation of certain lands on the
north side of the Shoshone River in the vicinity of Powell, Wyoming.
Seepage and waste water, gathered in drainage ditches constructed
by the United States, was turned into a natural waterway called
Bitter Creek. The defendant claimed the right to divert the seepage
water for the irrigation of his land and asserted that it had been
used by the United States under its ori ginal appropriation and could
not be picked up and used again. The Supreme Court said-,

3. The, seepage producing the artificial flow is part of the water which the
-plaintiff, in virtue of its appropriation, takes from the Shoshone. River and
conducts to the project lands in the vicinity of the ravine for use in their
irrigation. The defendants insist that when water is once used under the
appropriation it cannot be used again-that the right to use it is exhausted.
But we perceive no ground for thinking the appropriation is thus restricted.
According to. the record it is intended to cover, and does cover, the reclama-
tion and cultivation of all the lands within the project. A second use in
accomplishing that object is as much within the scope of the appropriation as
a first use is. - The state law and the National Reclamation Act both contem-
plate that the water shall be so conserved that it may be subjected to the
largest practicable use. A further contention is that the plaintiff sells the
water before it. is used,- and therefore has no right in the. seepages But the
water is not sold. In disposing of the lands in small parcels, the plaintiff
invests each purchaser with a right to have enough water supplied. from the
project canals to irrigate his land, but it does not give up all control over the
water or to do more than pass to the purchaser a right to use the water so
far as may be necessary in properly cultivating his land. Beyond this all
rights incident -to, the appropriation are retained by the plaintiff. Its right
in the seepage is well illustrated by the following excerpt from the opinion of
District. Judge Dietrich in United States v. [Hga, 276 Fed. 41, 43:

[vol.
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,"One who by the Cexpenditures of, money and labor diverts appropriable

water from a stream, ard thus makes it available for fruitful purposes,. is
entitled to its exclusive control so long as he is able and willing to -apply it
to beneficial uses, and such .right extends to what is commonly known Ias
wastage from surface run-off and deep- percolation, necessarily incident to
practical irrigation. Considerations of both public policy and natural justice
strongly support such a rule. Nor is ift essential to his control that the appro-
priator maintain continuous actual possession of such water. So long as he
does not abandon it or forfeit it by failure to use, he may assert his rights.
It is not necessary that he confine it upon his own land or convey it in an
artificial conduit. It :is requisite, of course, that he be able to identify it.;
but, subject to that limitation, he may conduct it through natural channels
and may even commingle it or suffer it to commingle with other waters. In
short, the rights of an appropriator in these respects are not affected by the
fact that the water has once been used."

An instructive application of this rule is found in McKelvey v. Nort& Ster-
ling Irrigation Distiqct, 66 Cobo. 11.

:See also Ranwhorn Ditch Co npcny v. United States (260 Fed. 80).
The water used on the Satus unit of the Wapato project is a part

of the water appropriated for the Wapato project and compels the
decision that this water shall be used for the irrigation of 40 acres
of each Indian allotment on the Satus unit. In the legislation; pro-
viding a water right for a part of each Indian allotment, Congress,
in no instance, defined the location of the Indian allotments to be
irrigated. The water right was to be used or utilized for the irriga-
tion of 40 acres of land of each Indian allotment on the Yakima
Indian Reservation. Therefore, the right to the supply of free water
must extend to 40 acres of -each Indian allotment. This right has
been designated as an "A" water right. All other water rights have
been designated as "B." The " B" ' rights have their foundation in
the purchase of 250,000 acre-feet of water for $1,625,000. The area
of land irrigated on the portion'of the 'project north of 'Toppenish
Creek is about equally divided between "A" and "B" water rights.
It is evident, therefore, that the drainiage water that is picked up and
used on the 'Satus unit conmes; from two sources;: namely, the water
brought in by 'diversion of the 720 second-feet appropriation 'and
that. brought in under the right to 250,000 acre-feet per annum. The
comminigling of these waters is imperative and the water takenm from
the drainage ditches fo' use on the Satus 'unit comest from' both
sources of water supply.t The water for "A" land on 'the Satus unit
takes tthe same status as water for the "A" land on the area north'of
Toppemaish Creek. T he 'aiea 'on the Satus unit, designated as "'B"
land, should take its water 'rights equal to'that of' the "B lands on
the area north of Toppenish Creek. The construction 'chages on
the Satus unit should be similar to those on the remai der of 'the
project because the water supply is from the same appropriation, and
it was necessary to construct the canals, laterals, and drainage ditches
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on the portion of the project north of Toppenish Creek in order to
supply the water for the Satus unit. It is my 0opinion that the
Wapato project of the Yakima Indian Reservation should be treated
as an entity and the costs of the irrigation .works for "A" lands
should be distributed equally over the irrigated area, and the cost of
irrigcration works and of water rights for "B$" lands :should be dis-
tributed equally over that area. Any other plan of distribution
would be inequitable. To charge one amount for construction on a
part of .the project and another amount for the remainder would be
-equivalent to charging the lands near the headgates of an irrigation
system Less per acre than is charged for lands near the tail of the
ditch, simply because the cost for delivering the 'water to the lands
near the point of diversion was less than the cost of delivering water
over the lands at the lower end of the ditch. :

It is the usual rule in the development of large irrigation schemes
that the plan becomes feasible only by an equal distribution of the
cost over an extensive area.

In the submission of the questions propounded, the Commissioner
of Indian Affairs states that the provisions of the act of January 24,
1923, asupra, do not definitely tie the reimbursement of construction
costs up with the act of May 18, 1916, supro. The act of January
24, 1923, provides that the expenditures are to be " reimbursed under
such rules and regulations as the Secretary of the Interior may pre-
scribe." Under the terms of this decision he may prescribe that
the cost per acre on the Satus unit for Class "B" lands shall be
equal to the per-acre cost on the remainder of the project, and
sintilarly.fortheClass "A" lands.-

It is my conclusion that the lien provided in the act of May 18,
1916, would extend to the Satus unit of the. Wapato project.

To summarize, it is my opinion: (1) That lands under the Satus
unit should be considered- as a part of the Wapato project for all
purposes in connection with distribution of waters and construc-
tion costs; (2) That 40 acres of each Indian allotment under the
Satus unit are entitled to an "A" water right and are subject to a
:lin for construction charges in the same amount as all other lands
on the project receiving the same water right; (3) That all lands
in excess of 40 acres in each allotment inder the Satus unit shall
be considered as having a " B ". water right and shall be required
to pay-their prm rta share of the construction charge fof the project,
including the cost: of the water right, and (4) That the lien pro-
vided in the act of May 18,: 1916 (39 Stat. 123, 153), extends to the
lands of the Satus unit of the Wapato project.
* Approved:

Jos. M. DIXON,
First Assistat SecretanJ.

[VYol.



53] DECISIONS OF THE DEPARTMENT OF THE INTERIOR 637

TAX EXEMPTION OF LANDS IN OKLAHOMA PURCHASED- WITH
FUNDS FROM DISPOSAL OF RESTRICTED LANDS OF FIVE CIV-
ILIZED TRIBES

Opinion, March 30, 193S2

INDIAN LANDS-.ALLOflIENh--PURcH.AsE-TAXATiON-FIVE CIVmrzII TaiRss-
OKLAHOMA.

The exemption from taxation granted by the act of March -2, 1931, of lands
purchased under the suprevision of the Secretary of the Interior for re-
stricted members of the Five Civilized Tribes in Oklahoma with the pro-
ceeds derived, from disposals of their restricted, nontaxable lands in accord-
ance with the terms. of that act, is limited solely to the confines of that
State.

FiNNEy Solicitor:
You [Secretary .of the Interior] have requested my opinion upon

a question arising out of the act of March 2, 1931 (46 Stat. 147.1),
which reads-

That whenever any nontaxable land of a restricted Indian of the Five Civil-
ized Tribes is sold to the State of Oklahoma, or to any county or municipality-
therein, for public improvement purposes, or is acquired, under existing law,
by said State, county, or municipality by comdemnation or other proceedings for
such public purposes, or is sold under existing law to any other person or cor-
poration for other purposes, the money received for said land may, in the dis-
cretion and with the approval of the- Secretary of the Interior, be reinvested
in other lands selected by said Indian and such land so selected and purchased
shall be restricted as to alienation, lease, or encumbrance, and nontaxable in
the same quantity and upon the same terms and conditions as the nontaxable
lands from which, the reinvested funds were derived and such restrictions to
appear in the conveyance.-

The foregoing enactment provides in plain terms for the exemp-
tion from, taxation of lands purchased uinder the supervision of thI
Secretary of. the Interiot ufor restrict'ed members of the Five Civilized
-Tribes in Oklahoma with the proceeds derived from disposals of
their restricted, nontaxable lands notwithstanding the ;fact that the
lands so purchased are, at the time of acquisition, subject to all State
taxes. Subject to the limitations contained in the statute, Ithe au-
thority so conferred clearly extends to such lands as may be selected
and purchased within the boundaries of the State of Oklahoma. It
appears, however, that one Jessie Henderson, nee Buzzard, a full-
blood, 'Cherokee Indian, Roll No. 17450, desires to dispose of her -re-
::stricted, nontaxable' lands in Oklahoma and use the proceeds there-
from, not in the purchase of other lands in that State, but in the
purchase of residential property located in the city of Omaha,
Nebraska.

The question thus presented is whether the act of March 2,1931,
supra, authorizes the withdrawal of taxable lands in States other
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than Oklahoma; from the taxing power of those States when pur-
chased in the manner provided for in the statute.

The statute does not in express terms limit the selection of lands
to be purchased with the proceeds from disposals of the nontaxable
lands of these Indians to lands located in the State of Oklahoma.
The language is that the Indian with the sanction of the Secretary
of the Interior may invest such funds " in other lands selected by
said Indian and such land so selected and purchased shall be re-
stricted as to alienation * * * and nontaxable in the same quan-
tity and upon the same terms and conditions as the nontaxable lands
from which the reinvested funds were derived." This language
standing alone lends some support to the view that the new Iselec-
tions are not confined to lands in the State of Oklahoma. But par-
ticular words and phrases can not thus be separated from the context
so as to give a meaning not supported by other parts of the same
statute, which must be construed as a whole (Peck v. Jenness, 7 How.
6(12, 48 U. S. 611, 622), and in the light of its obvious policy (Levin-
dale Lead and Zinc Mining Co. v. Coleman, 241 U. S. 432).

The act of March 2, 1931, conferred no nlew authority upon the
State of Oklahoma. It was competent for that State or any of its
political subdivisions prior to. such enactment to acquire by condem-
nation or purchase restricted, nontaxable lands belonging to Indians
of the Five Civilized Tribes for public improvement purposes.
(See section 1, act of May 27, 1908, 35, Stat. 312; see also section 3,
act of March 3, 1901, 31 Stat. 1058, 1083.) New lands purchased
with the proceeds from the lands so taken could be lawfully re-.
stricted against alienation (Sunderlawd v. United States, 266. U. S.
226f), but no authority existed for. exempting the same from taxa-
tion (Shaaw v. Oil Corporation, 276 U. 5. 575, Work v. Mnmqert,
29 Fed. (2d) 393). The taking of the Indian lands by the State or
its political subdivisions for public purposes thus operated to de-
prive the Indian of his exemption from taxation even without his
consent where the' lands are acquired under condemnation. To take
the Indian's property in this way for the benefit of the State and to
permit the State to tax the property purchased with the proceeds is
manifestly unfair to the Indian, and the plain purpose of Congress
in enacting the act of March 2, 1931, was to correct this inequality-
This'is shown by the fact that the legislation as originally intro-
duced (H. 1R. No.'263), would have been operative only where it
became necessary for the State of Oklahoma' or sorne county or
municipality thereof to take the nontaxable lands of the restricted
Indians in that State for public purposes. The benefits of the pro-
posed legislation 'being confined to the State of Oklahoma and' to
Indians in that State, it was the evident intent to confine its burdens

LV01.
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also to that State. The bill was broadened by an amendment (see
Senate Report No. 1695,' 71st Congress, 3d Session): so as to extend
the provisions of the statute to include the reinvestment of the. pro-
ceeds derived from sales to private parties of the nontaxable lands.
But this amendment affords no basis for imputing an intent to Con-
gress to permit the nontaxable selections to. be made: from lands in
States other than Oklahoma. It was apparent on the contrary that
the lands so disposed of to. private parties 'would immediately be-'
come taxable by the State of Oklahoma and that being so, justice
and equity dictated that the proceeds therefrom when invested in
other lands in that State should be protected from taxation.

To permit the investment of these funds in lands in other States
would not,-only impose an unjust burden upon those States for the
benefit of Oklahoma and Oklahoma Indians, but in view of the
various prior enactments of Congress, which make the Oklahoma
laws applicable to lands of the Indians of the Five Civilized Tribes
in certain particulars, the transfer of the exemption from taxation
and the existing restrictions against alienation to lands in other
States would produce such incongruities that that part of the statute
declaring that the new lands should be held upon the "same terms
and conditions " as the old could not well be applied. Section 2'
of the act of April 12, 1926 (44 Stat. 239), makes the' statutes of
limitations of the "State of Oklahoma" applicable to all restricted
Indians of the Five Civilized Tribes, the same -as any other citizen
of the " State of Oklahoma." Section 6 of the act of May 27, 1908
(35 Stat. 312), makes the persons and property of minor allottees
subject to the jurisdiction of the probate courts of the'" State of
Oklahoma.": Section' 23 of the act 'of April 26, 1906 (34Stat. 137),
as amended by section 8 of the act of May 27, 1908 (35 Stat. 312),
provides that certain wills'of m ezmbers' of said tribes shall, not be
valid unless executed before one of certain specified officers, among
those mentioned being a judge of the United States Court for the
Indian Territory, and a judge of a county court of the State of
Oklahoma. That' was continued in. force by the act of May 10,
1928, until April 26, 1956. Also said 'act of May 10, '1928 (45''Stat.
495), by section 3 thereof,' provided that the production' of minerals
from such restricted Slands should be" subject to taxation the same as
those produced from lands owned by .other citizens of the '"State
of 'Oklahoma." 'Sction 4 of that act also provided 'that all such
lands in excess of 160-acres shall'be subject to taxation by the "State
of Oklahoma under and in accordance' with the laws of that State."

These' rights are indigenous' to the soil of Oklahoma. That state
came into the Union burdened with the favors accoided by federal
laws to the Indian owners, and in its Constitution express recog -
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tion was given to the authority of the United; States to legislate min
respect to the Indians, their lands, property, or other rights.: No
injustice is done that .Stat~e if exempted property be sold and other
like property be bought with the proceeds and exempted from tax-
ation. But it is, a grave injustice to a State not so burdened to
transfer the burden. from Oklahoma to such other State. Congress
has not, clearly indicated its intention to; permit such injustice, :but
on the contrary,. has so frequently referred to the State of -Oklahoma
in its legislation on this .subject :as to plainly indicate its intention
that such transactions for the benefit of the Five Civilized- Tribes
are to be confined to that State.

Under section 4 of the act of May 10, 1928 (45 Stat. 495), as
amended'by the act of May 24, 1928 (45 Stat. 733), the nontaxable
lands of members of the Five Civilized Tribes were limited to not
exceeding 160 acres selected and designated as therein provided, the
exemption running for a period co-extensive with the period of re-
strictions against alienation which expires in 1956. Where such
lands are disposed of in the manner provided for in the act of
March 2, 1931, the investment of the proceeds therefrom in new
nontaxable selections is in my opinion confined to lands in the State
of Oklahoma.

Approved:
Jos. M. DIXON:,

First Assistant Seretary.

REGULATIONS GOVERNING APPLICATIONS FOR OIL AND GAS
PROSPECTING PERMITS SUBJECT TO UNIT OPERATION

INSTRUCTIONS

DEPARTMENT OF THE INTERIOR,

Was hi n--ton, D. C., April 4, 1932.
THE COMMISSIONER OF THE GENERAL LAND OmoR:

Attached are regulations under which the issuance of oil and gas
prospecting permits, suspended since March 13, 1929, may be. resumed.
They have as their objectives, first, equality of opportunity for small
as well as large' interests; second, actual development in lieu of
speculative conditions prevailing prior to March, 1929; third,-rational
control of production and protection of correlative rights through
unit operation, fourth, ratable sharing of market outlet by all per-
mittees on a structure; and fifth, recognition of a preference right
in favor of those applicants and permit holders whom the order of
March 13, 1929 affected.
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These regulations will be promulgated immediately. However; a
60day preference -period -is provided for per mittees s and applicants
whose! claims were Spending. on March 13, 1929, and were rejected

aunder the order of' that date.
S ' 0Eince March 13,- 1929, no 'prospecting permits have been 'issued or

extended unless equities existed prior'to: that date and then.only
on condition of restricted drilling, and- consequently the public ,do-'
main has not contributed to, the conditions ,of, oYer-drilling and
potential overproduction which the oilproducing 'states have be~en
endeavoring to correct during this period. The.department's- action
was sustained by the United States Supreme Court.'

However, during this period legislation. authorizing unit. opera-
tion has been enacted. It has- now had several months' working
trial, and our experience under it affords a basis for renewed :ex-
ploration on the publicdomain without injuring conservation of-our
iTreplac able oil and gas resources.

In- general,. the: attached regulations. require that. certain.. stua-
tions accompany any application for a .prospecting permit. 'X5 Tlese
stipulations do not impair the permittee's privilege to drillJpimey
diately, if he' so desires, but do require that prior, to the-ex piration
date of .the permit. a. cooperative development plal&for thle e '
structure be submitted,: and that when and if produiction is-btaiiqd,
the area be. produced under a unit plan of operation. .hichij under
the direction of the, permittees, themselves, and under the general.
supervision of the Secretary of the Interior, will. insure a rgtable
share of production to all of them on the same structure, and, atthe.
same time, insure against over-production and. consequent waste. 'It
is anticipated that many perminttees will voluntarily work- out their
cooperative plan in advance and prospect in accordance, with it.

The permittees will-also be bound by certain other -stipulations,
includingcompliance with~both Federal and State conservation laws.:

RAY LYMdAN WILBI-R,
Secretary.

REGULATIONS

1. Stipulations to accompany permit. applications.-Registers of
the district land 'offices will receive applications for oil-and gas pros-,
pecting permits' when, tendered in accordance with existing regula-
tions,: Circular No. 672 (47 L. D. 437), .and in' addition containing
the following stipulations:

The applicant consents and agrees that any permit or :lease issued
under his application I shall 'be subject to the. following "additional
provisions which shall bind himself, his successors, assigns and all
others claiming under or through him.'

'See United States v. WFil-ur (283 U. S. 414).-Ed.
18607-32-v0o.:53-41
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(a) Cooperative prospecting development and unit plans: The ap-
plicant agrees to submit to the Secretary of the Interior for his
approval within two years from the date of the permit an acceptable
plan for the prospecting and development as a unit of the pool, field
or area affecting the permit land, with evidence either that such plan
has been agreed to by the parties in interest and will insure effective
unit operation if oil or gas is discovered, or that in the event of fail-
ure to so agree the parties will conform to such plan as the Secretary
may prescribe, which shall adequately protect the correlative rights.
of all permittees and other parties in interest, including the United
States.

(b) Leases: The applicant agrees that in the event of a discovery
of oil or gas he will promptly apply for leases on the entire permit
area.

(c) No production except under unit operation or other coopera-
tive plan: The applicant agrees that no oil or gas in commercial
quantities shall be produced except pursuant to a plan of unit opera-
tion, or other cooperative plan approved by the Secretary of the
Interior.

(d) Operating methods: The applicant agrees to conform to regu-
lations of the Secretary, which may likewise be incorporated in any
cooperative or unit plan'of development or operation approved, as
to location and spacing of wells, time and method of drilling, well
casing and production programs as may in: the opinion of the Secre-
tary be necessary to secure the conservation or increased ultimate
recovery of oil and gas.

(e) State and Federal Conservation Loaas: The applicant agrees
to comply with all State and Federal laws, regulations and orders
and to conform to any allowance of 'production fixed for the field,
pool or area by the State in which the permit land is situated and to
proration of market outlet equitably among all, producers of said
-field, pool or area.'

(f) Drainage: The applicant agrees on demand, to protect the
United States currently against loss of royalty through drainage
from the permit area (except such loss as may be occasioned by op-
erations under a cooperative or unit 'plan regularly adopted and ap-
proved, of which thle.permit is a part), the aamount of such drainage
and the loss of royalty resulting therefrom to be fixed 'monthly by
the supervisor of oil and gas operations subject'to' the right of appeal
to the' Secretary 'of the' Interior, whose decision shall be final.
: 0(g) 'AssignmentO:'6The applicant agrees to make6.n& assignment or

other disposal of. interest, whether .royalty,' working,' or otherwise,
except with the approval of the Secretary of. the Interior.

2.;'Preferences 'nr permit applications.-Permit applications con-
forming to section 1, above, filed within 60 days from the date' of
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these regulations by persons or corporations who, on March 13,
1929, held permits embracing the same lands, but which were can-
celled pursuant to order of that date, or had filed applications
therefor which were otherwise in good standing on that date, but
which have been heretofore rejected pursuant to said order, shall
be accorded preference over any other applications received during
said 60-day period.

3. Failure to file satisfactory plan.-Jf, within two years from the'
date of the permit, the holder has not submitted to the Secretary
of the Interior a plan with showings conforming to section 1 hereof,
or if such plan is rejected in the public interest, the permit will be
subject to cancellation.
* 4. Determination of geological structure.-Upon the request of
any permittee, for the purpose of formulating a cooperative or unit
plan hereunder, the area logically--subject to unitization with the
holdings of that permittee will be designated by the United States
Geological Survey.

5. Outstanding permits.-Holders of outstanding permits which-
have been extended on conditions restricting drilling may be re-
lieved of said conditions upon execution and filing of the stipulation
specified in section 1 hereof, and approval thereof by the Secretary
of the Interior.

Approved: April 4, 1932.
: RAY LYMAN WILBUR,:

: Secretary.

aOIL AND GAS PROSPECTING PERMITS SUBJECT TO UNIT
OPERATION

INSTRUCTIONS:

-DEPARTMENT OF THE INTERIORS
GENERAL LAND OFFICE,

TWV sA'gton, D. C., A prl 5, 193&.
REGISTERS, UNITED STATS LAND UFFIcEs:

The Secretary of the Interior telegraphed you to-day as follows:
Pending receipt regulations approved April four,: you will receive applications

for oil and gas prospecting permits in usual form with agreement inserted
therein that applicant accepts ail terms and conditions. of new regulations.

Your particular attention is called to the first paragraph, of section
1 of the regulations approvedAApril 4, 1932, (53 I. D.. 641), which-,
authorizes you to-receive applications only when they are prepared
and submitted in accordance with paragraph 4 of Circular No. 672
(47 L. D. 437), and subject to the stipulations set out in section 1 of
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these regulations. Any applications which. have been received or
executed prior to the receipt of these instructions. must be supple-
mented by stipulations in. the form required by the regulations of
April 4, 1932, and applications executed after the receipt of these
instructions must contain in full the stipulations required by the said
regulations of April 4, 1932. . .

All applications received in conformity with these regulations, -in-
cluding those involving landiin rejected applications or canceled, per-
mits described in section 2 of said regulations, 'will be noted- on your
records and transmitted promptly by special letter to this office ,with
report of the status of the land.. All applications will be adjudi-
cated by this office.

Under section 5.of the regulations no special form of application
is required. Holders of outstanding permits who desire to receive
the benefits of the regulations of April 4 1932, may file for consid-
eration and adjudication appropriate applications containing all the
stipulations specified under section 1.

Tnos. C. HAVELL,:

Acting: Commissioner.:
Approved:

RAY-LYMAN WILBUR,:

Secretary.

HAZEL, ASSIGNEE OF PATTERSON

Decided April 14, 1932

:DEsERT LAND- RECLAMATIO-N--I.IMIATIoN-WATER RIGHTS - WITHDRAWAL -

PURcHASE

A desert-land entryman who has met all the requirements which he could
possibly meet and has his entry ready~fbr irrigation, but who through no
fault of his own has been unable to effect reclamation as required by law
because of his inability to obtain a'sufficient water supply within the life-
time of the entry, or within any extension of time that could have been

-granted under existing law, may be permitted to purchase the land under
the relief act of March 4, 1929, notwithstanding that the land is within
a first form withdrawal in connection with a reclamation project for which
a water supply is to be provided.

EDWARDS, Assistant Secretary g-:
This is an appeal by Minnie Belle Hazel, assignee of William E.

Patterson, from decision of the Commissioner of the General Land
Office dated January 2, 1932, denying an application, Los Angeles
039525, for the privilege of perfecting her desert-land entry by pur-
chase under the provisions of the relief act of March 4, 1929 (45
Stat. 1548).
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The Thtry3 was ade -JunIVeI25',18, NI/2 NW1~ S61c. 2&8;T. 5 .
R. 8 E., S. B. M., California, and was asiiied to -the'ajelI'nt
Novemiber' 227 i91. ' It ws planeed tQ irrigate and reclaim the land
~by sinking- Wellstand instaling- a pumping plant. The necessary
-yeaarly proofs were filed.; and final proof was submitted Jufie 26, 1922,
showing that th6l, land -had been fextensively im-proved, and that sev-
eral thousand dollars-had been expended in an effort to efeftArecla-
matioii.' Said fiuial proof was rejected by the Commissioner June 6,
19-23on -the basis of a' special agent's report showing that' none of
the land-had been actually -reclaimed. ' Thereafter, entrywoman was
granted three extensions of time of three years bach,' under: the acts
-of -March 28, 1908 (35 Stat. 52), Api'il 30, 1912 (37 Stat. 106), and
February 25:-1925 -(43 Stat. 982). The last and final extension for
the ffiaking of finalfproof iexpired4June' 25, 1931, and that -was the
ultimate limit of time- allowable under existing- law.

':Shortly before the' last extension expired, entrywoman applied for
-relief- under- the provisibfns of the' act-of' March 4, 1929, s"pra,- and
upon the basis of-a favorable- repbrt' fronit the chief of field division
the application was approved by the: Commissioner April la,- 1931.
Subsequentl'-A it was brought to thef Commissioner's 'attention that
the land is within a firstrform reclamation withdrawal made October
19, 1920, in connection with the Yuma project for which'a -water
supply is -to be derived from the ;Colorado River through -the All-
American Canal system.' By -reasoh thereof, the decision under re-
view revoked the previous order of April '10, 1931, and held that the
-entry should be suspended and lremain suspended in consonance:with
the deprtmehit's unreported decision of October 11, 1923 (A-5580),
in the case of AMaiggie L; Havens, involving desert-land entrIy E-l
Centro 0'6 embraci ng'-the N/ 2 Sec. 1, T. 17iS., R. 12 E., S., B. -M.,
whicli land is also embraced in said first form reclamation with--
drawal of October 19, 1920. '

In the Havens casle just refetred to, tho department directed that
said entry " and all other entries similarly situated should be sus-
pended, and remain susp-ended unitil wVater for the irrigation of the
lands covered by it and- them- becomes available or'tltiliit shall he
found -adyisable to revoke-th esuspension f or; any-sufficient reason
-heresafter-arisingY': iSaid order of suspension is predicated-upon the
-follo6>-ng stkatemie'nt: ' - ' ' 7-- -''-9$'i -- -

In view of the fact, that. the entry woman has Syully met all the, requirements
which she could possibly meet, and has 160 apres ready for irrigation; that

is'ad is wodithless without irrigatiton;- tha t its. preset' first form' reclamd-
tion withdrawal would prevent the land from being appropriated to- the: use of,
or teunt~ered iby ethers if this en, -should be: eanceled, and, of the-fact that- its
continued segregation under this entry will not injuriously affect the Govern-

aent, or others under' presht co6ditionas it is believed that njo good end could

:6U
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be served by the cancellation of the entry, or by forcing the entrywoman to
acquire the land under the relief act.

Upon mature consideration, the department is of the opinion that
the order of suspension issued in connection with the Have.s case
should not be construed to prevent the allowance of relief when in-
voked in proper cases. In said Havens case entrywoman'sf contem-
plated source of water supply had failed; she had been unable to
effect reclamation within the lifetime of the entry as extended, and
opposed the suggestion that she perfect her entry by invoking the
relief act of March 4, 1915 (38 Stat. 1138, 1161). In her appeal to the
department, Mrs. Havens specifically requested that her entry be
permitted to remain intact until it was finally determined .whether
water for the irrigation of her land would become available from the
projected All-American Canal system. The order of suspension was
intended to afford the same protection to other entries similarly
situated where the claimant is not disposed to invoke the provisions
of the relief act, and it should not be applied in cases where the
entryman desires to acquire title and can make an acceptable show-
ing under the relief act.
* The instant case is plainly within the terms of the relief act of
March 4, 1929; supra. uSaid act is merely supplementary to the act
of March 4, 1915, suprcaI, which was passed for the purpose of afford-
ing relief to those persons who had made and prosecuted desert-land
entries in good faith, and who, without fault on their part, had been
unable to effect reclamation as required by law, provided they could
show. that there was no reasonable prospect of obtaining water suffi-
cient to effect reclamation within the lifetime of the entry as ex-
tended or as it might be extended under existing laws.

For the reasons stated, the action of the Commissioner is
Reversed.

RAYMOND BARBER ET AL.

Insftructions, April 20, 19S2

OIL AmD GAS LAxDS-LEASm-OPESATiNG AGREEmENTS&-PAYMFINT.

-The approval by thei Secretary of~ the. Interior of operating, drilingi. or de-
velopment contracts 'without regard to acreage limitations under the fifth
proviso to section 27 of the leasing act, as amended by the act of March 4,
1931, leaves both the legal and equitable title in the permittee or lessee
and 'makes him chargeable with the full: acreage involved.'

First Assistant Secretary DiWson to the ComwIssioner of the General
Land Offce: :X
In your ([Commissioner of the General Land Office] letter of March

12, 1932, you recommend authorization for the issuance of leases to
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Raymond Barber et al. as a reward for discovery of gas on the land
embraced in oil and gas prospecting permit, Evanston 08338, con-
taining 2560 acres. You stated that an operating agreement between
the permittees and the Mountain Fuel Supply Company had been
approved by the department; that-the operator was not chargeable
with any acreage under the act of March 4, 1931 (46 Stat. 1523) ; and
that the lessees would be charged with 41/2 per cent, or 28.80 acres
of the (a) lease acreage and two per cent, or 38.40 acres, 0of the (b)
lease acreage.

The Director of the Geological Survey has declined to concur in
your letter and has submitted the record to the department for
instructions.

It is clear that neither under the general leasing act nor under
the said aet of March 4, 1931, can leases be granted without full
charge of the acreage leased. Under the practice which has been
followed in cases arising under the general act and not under the act
of 1931 operators have been charged with the percentage of their
interest reduced to an acreage basis and the permittees or lessees
have been charged in acres with the interest retained or the royalty
reserved. Such charges of leasehold interests are necessary in the
administration of the general act when operating agreements are in
qefect partial assignments of interests. See Associated Oil Company
(51 L. D. 241, 308).

In its instructions under the act of 1931, approved June 4, 1931,
Circular No. 1252-0(53 I. 1D. 386), the department says (par. 4)-

The provision of Sec. 27, authorizing the Secretary of the Interior to. approve
operating, drilling, or development contracts without regard to acreage limita-
tions is primarily intended to permit pipe-line companies or other operators to
enter into contracts with permittees and lessees in numbers sufficient to; justify
operations on a large scale -for the discovery, development, production, or
transportation of oil or gas and to finance the same.

Such contracts must be submitted to the Secretary and approved
by him in advance of being considered effective. Manifestly, the
Secretary can not approve any such contracts on any theory other
than that they are purely and simply operating, drilling, or develop-
ment contracts or agreements, leaving in the permittees or lessees
the full titles both legal and equitable.

Inasmuch as contracts approved under the fifth proviso to section
27 of the leasing act as amended by the act of March 4, 1931, leave
the legal and equitable title to the leasehold interest involved in the
permittee or lessee he must be held chargeable with the full acreage
of the permit, or lease, or leases.

The record is returned without approval of your letter in. order
that change may be made in accordance with the foregoing views.
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A PAUL GABBERT-

0 . .; 0 0 . ,, - D~ecided. A pril 3, 1.932 E ;- t f ;

Ci¶P-ZnsrEv-inS rqota HoMzsi9TADn ENnTY. . . I '

.-W d hetd no cor4- 'of -naturalizatidnf ean be 'produced evidence .that one had
,. .declared his :intetlon ofbeco~niinga citizen and had alleged under oath: in

anr, lalication to ,make entiry of Public land that he-was a -citizen of. the
United States is-sufficient to warrant the holding in a land.case that he had
been 'duly natuiralized 4 a 'citlzen;- Boyd v. Tltayer (143 U. S. 135);.:

EDWARDS, AlssstantSecretary.
.By dficnisioniof-,February 25, 1932, the' Commissioner of tlhe Gen-

eral Land Office held for rejection the homestead application, G. L. 0.
.03,483, of A. Paul' Gabbert for the fractional SEI'-A:Sec. 17, T 1 S.,

R9 W, 4th P. X-M-.,Ilijnois, for. the reason that theapplicant had
.failed to furnish~ evidence. that he wasa citizen of the United States

.! The a-pp~lica~nt h-as infprma~l~ly appealed. It appears that he was
-b~or~l inl Germanyn,:that he eame to; the United. States when he was
aminor; and that he believes thathis- father was naturalized while
b~e weasa w i3ninopr so that he .thereby becaier acitizen. But he has been
.unable to furnish documentary eqidence -other than that his father
declaredhis intention to. become- a citizen in 1871. The applicant
states that 'for-nearly 69, -years he .has believed ,and held himself out
to be- a citizen by virtue of his father's naturalization.

,The records of the, General Land Officejshow that. on August -20,
1877,. :August Gabber-t made a&timber-culture, 'entry for land in
Kansas, alleging under oath that he, was, "a citizen of the United
Sta'tes,, It is.. shown that .this entry was relinquished: on October
3, 1:881. --The applicant swears that said August Gabbert was; his
father. - ' -,.

-JtIt ma-y'bei'presumenddthat August Gabbert was not swearing falsely
when in 1877 he alleged thatfhe was 'a citizen of the United Stat'es.
His son;-this appellant, was then 'residing with him and was'a-ih-or.
-It is held established that -the appellant is ia naturalized citizen
throu-gh niatutaltization:of: his father. - ' -

- . In -the'casea' of Boyd v. -laye '(143J"U. ' 135) the court said
(p. 180)-- : '.-' ,:,, f, ,,; ..... ,,,j:. .,, , ;<-,:

It is true that naturalization :under the act df Congress known 'as the
naturalizationiui as cain' oniy be-bcomlpeted b fore A bourt, -and -that the :usual
proof. of nahturalizatiorii's a bopyof. the ecor'd o'f the court?.'. -But it i's equally
trUe that Where. na redr4 61f natUaliza~t'ion ca; he -predded,, yidence, that,- a
person, havingthe xeq-uisite- qualificationsto become.. a- citiz6n, did in- fact and
for a long time vote and hold office and exercise rights belonging to citizens,
is sufficient to warrant a jury in inferring that he had been duly naturalized
as a' citizen.

[ V6L
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-Sea also Ci~onover v. OId f(80N: S. 3Liv . 535, 7T7--170)70,and:In
re Sie5j7kelJj (51: Cal.:App. 538, 197 Pac. 668)j. - -

; The decision appealed from is reversed and-the recordis returned
to the General Land Office for appropri'ate actinbin the- application.-
It .appearsi that the' land involved is adversly mlaimed -by another
person. -, - - -o -n -

Reversect an-d rended -

FRANK 0. ROBIE .-

-. : -i - : ~Decided 'May 9,932-

NAVAL SEIWIcE-HOMESTEAD I.ENTY-RESDENF--.! - -

The fact that a soldier or sailor was, dishonorably discharged from a subse-
quent reenlistment will not defeat his right to. credit! toward residence
on a homestead entry under section 2304, Revised Statutes, as extended by

- the act of -February 25, 1919, for service of nxinety days or more during a
- prior enlistmefttfrom which he- received an honorable discharge.

PxIon DEPAETMENTAAL DacIS6on VACATED. --

Case of Fred B. Rogers (47 IL D*.325), vacated. - -

ED~iEs` AIssistacnt & tay -

This is. an. appeal by Frankt. IRobie from a decision of the. Com-
missioner of 'the-Qeneral Land Office dated Febrary' 19323 deny
ing him any credit fori.his" naval service, hpd rejecting the' final
proof . submitteQd OtbeE 22, 1931, on -tli homestead entry, made

Agit19, 1930, fdf' ot16f WN½N¾fi4S1

NE14 Sec. 31, T:2 N., 11. 9K., B M~, california. - -- - S- -

Acordinig to th fiJnal proof, entryrana riesided op the landfrom
September 1, 1930, until May 15, '1931, and the' improvIenments are
of-the value' of fmore than $1,000. In his testimony entryman stated
that he had 'served in the- United :States' Na+ hrom April 18, 1917,
until May 27,1919. . :
' The Bureau of Navigation, vy Department has reported that
ent'ryman enirolled in the National Naval Volunteers on April 18,
1917, ' atX fMare Island, California, and repqrted 'fr ' ative duty the
same day.,-; that he was issu'eda "agood dischatge,"' under honorable,
conditions, on October 19, 1917; from the U. S. S.'St. Louils that
he enlisted in the Navy on October 20, 1917, on board the samie
vessel, and was issued ani honorable discharge on Ma-27 1919, from'
the receiving-ship at Mare. Island, California; tkt he agkin eilisted
on' Septembieri 1:1, -19.19 at'the Navy Recruitih es,
California, and -was issued a disshonorabl: Station, osAg
1 920- - - -- -' - -- -ho.noal d.isha g~ 7 bn J. -28.

' 1 ' tf ; < - : - - -. -9 : .: -- -; -- . ... :,S

i accordance with, sentence .of general.. court mai-tial from Jthe naval prison,
Navy YaMd Portsmouth, New Hampshire, on dccount of disobeying the lawful
order of his superior officer and drunkenness on duty.
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.The Commissioner held that .entryman's' last discharge from. the
Navy, being dishonorable, vitiated Jhis entire naval record in so far
as credit in the matter of his homestead entry is: concerned, citing
Fred B. Rogers (471L:.D. 325).

In the case: cited, Involving the right to make a soldiers' addb:
tional entry, the soldier deserted while serving his second enlistment
during the Civil War, and the department held that the ruling in
the case of Leroy Moore (40 L. .D. 461) did not apply.

In the Moore case, SUpra, and in the case of Natacbany Lu'mrber
Co. Ltd. (40 L. D. 225), it was held that an enlisted man who
deserted from the service of athe United States, but subsequently
enlisted again and served for a term of 90 days or more and received
an honorable discharge from such enlistment, is deemed to be hon-
orably discharged within the meaning of section 2304, Revised
Statutes.

The act of February 26, 1919 .(40 Stat. 1161), provides that, sub-
ject to the conditions therein expressed as to length of service and
honorable discharge, the provisions of sections 2304 and-:23,05 Re-
vised Statutes, shall be applicable in all cases of military and naval
service rendered in connection with the Mexican border operations
or during the war with Germany and its allies.

Section 2304, Revised Statutes, provides that every private soldier
or officer who served in the Army'of the United- States' during the
rebellion for 90 days and who was 'honorably- discharged, and every
seaman, marine, and officer who servedinthe Navy or in the Marine
Corps during the rebellion: for 90 days and who was honorably
discharged, shall'be entitled to make homestead entry and be cred-
ited with his term of service as residence thereon.

In the case under consideration, the soldier served in the Navy for
more than two years during the war with Germany and her allies
and was honorably discharged. One hundred and seven days later
he again enlisted in the Navy, but was later dishonorably discharged.
His last period of service was in no way connected with the first,
and to now impose. the proposed penalty for misconduct during his
second enlistment would be without authority of law. The military
court before which he was tried for his offenses durinkg the :second
period of service prescribed' the punishment and it is not within
the province of, the department to add to the penalty imposed by the
court even were it disposed to do so.

In the cases of Leroy 'Moore and Natalbany Lumber Co. Ltd.,
suprae, each claimant was given the benefit of an honorable discharge
from his subsequent enlistment after desertion during his first en-
listment. The conclusions reached in the two cases could properly
have been based on a holding that the two services in each case were
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eti~rely: distinct and' in- no way connected, and that the service of'
more thann 90 days from which the s6ldier was honorably discharged
brought him. withini X provisions of section- 234, Revised; Statutes.
The same holding must be applied to.Robie; and as he had completed
one year's residence on. they 'land prior to final proof, his, entry will
: pass to patent, final certificate having issued October 29, -1931.

;;; .The iile' alniunoced" in Fred B'. 'Rogers,8 'tprap will no longer be&
followed.

Reversed.

GEORGE WASHINGTON BIRTHPLAACE NATIONAL MONUKENT

Opinion, May 11, 19S2

NATIoNAL MONIUMEITs-CEMETERIES-TRANsFE:-HEms.

Conveyances by the heirs to the Wakefield National Memorial Association
and by the latter to the United States of the family burial ground on the

- WakefeldF property, sineez dqsignated, as the George Washington Birthplace
National Monument, constituted: a.dedication to-'the public as a: national-
memorial, and alienation by the heirs for such purpose is not prohibited
by the laws of 'the State of Virginia. Colbert et al. v. Shepherd (89 Va.
401, 16 S. E'. 246).

FiINNEY Solicitor:

: -The Director of the National Park Service, has requested my
opinion regarding the status of the title to the lot, approximately
30' x 30'., at Wakefield,. Virginia,: used asa a family burial ground
and which, with other lands, was included in the deed to the United
States dated June 22, 1931, from The Wakefield National Memorial
Association, a corporation organized and existing under the laws of
the State of Virginia. The ' deed was accepted by the department
on behalf of the United States October 14, 1931.

The memorandum submitted by the Director reads :in part as
follows:

At a recent meeting of the trustees of the Wakefield National Memorial
Association in the: rooms of the Fine Arts .Commission, there was some dis-
cussion regarding the status of the title , to the grave yard plot which is.
within the Wakefield property at the George Washington Birthplace National
Monuenft&'/ conveyed 'by- said Association to the United 00States under date of
June 22, 1931. A copy of the deed of conveyance is attached hereto :in which
the grave yard plot is described as " Tract Number -One

In the discussion referred to, some of the trustees inferred that under
the Virginia law grave yards cannot be alienated and that title, therein must
remain in the heirs of the deceased, if there be any living, or in the State.
It appears that the Wakefield National Memorial Association acquired the
grave yard plot under a deed of' conveyance dated December 22, 1927, copy
of which is attached hereto, from Mary Washington lKeyser, et al., on condi-
tion that said Association Lrestore or cause to be restored the burial vault
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on said property. in the form of .a suitable memorial structure. of a' permanent.
character and would improve the, -ground around said vault' and the land
immediately adjoining the same in a suitable and appropriate manner within
a period of ten years. It is provided further in th4 said deed of conveyane!
that upon compietion of said restoration and' improv'enients,. either 'by the
Association or the United States,.- or upon reasonable assurance by the. ,United
States within said period, that said restoration and improvements will be,
made bfy. the United States,, that .title to the property shall be conveyed by
the Association to the United States upon further assurance to permanently
preserve and maintain the property in good condition.

Prior to the conveyance of this property to the United States, the burial
vaults were restored by the Wakdfied" National Memorial Association and
improvements :made and the gr-ound -around the.vault, improved. .,Attached
hereto is a report froia Mr. Charles Moore, Vice President of thee Association,
setting out the work done by the Association in the exploration and restora-
tion of the cemetery property, together with a circular of this Service con-
taining a photograph of the property as. restored. X

*-.The de~ed'fropm Marry W~ashujgton Keysqr, et al.,, to the association
referred to in the. memorandum .contains, recitals of the so.surces of
the grantors'-title; the purposes' of the conveyance, and the c.ondi-
tions 0'imposedi These 'are substantially'- as, stated in' the 'nem.-
orandu .wi~th a provisioh for reverter.-to the hirs in the'event of
the failure of the association to complete or cause. to be completed
the restoration and improvements within a period of ten years or
upon failure of the United States to give assurance satisfactoryt6'
{Yi& grant6'rs'`looking'-td the &6npleti6ni 'of'said restoration'"andc hm-
provements§' within b'reasonableetime thereafter.. The- conditions>
i'ipnos6d "4parentiy have been "compliedi Swith and' title vested 'in'
the association' and its' transfe'ree, theoUnited Stites, in the absence.
Of som~ie legal bat not apparent on the ace6f the record.":A-'f
'Att6'htion i's' called to the recital to 'the. elTect: that-by deed dated

Scpte'mb'er 1, '1858,-the ancestor of the grantors conveyed thei "bury-'
ing ground to the State of Virginia, subjec6t to 'certain cohiditions&:
ofe ci ng{ iAl and mharking by suitable tablets. as described in the
deed and that because of failure of the State of Virginia to comply
'with. the condition imposed, the title reverted to the heirs of the
grantor. It thus -appears: that: the failure- on the -part, of the State
of Virginia to comply with the conditions subsequent, imposed by
the" deed, rcsulted' in: the divesting of 'its' title under- the convey-
ance. and reversion to the heirs who appear to have been in, posses-
sion at the time conveyance was made to-the association'

.*The question for consideration. under the 6referencej. therefore,
is: whether uindr lthe Virgi-nia laws the title- to the burying gr-oundI
must remain itn thdei if there be any jiviogotherwise inIhe State

O virginixy (>:.-! - t-: ,,,.L .,,, . a ,,: 0 ,,

,T provisionsof t V irgniaCod of 190309 relating t. camen.-_
termies aubuail; grpno ds hayehe.e:nexaini ned nothing 1 has been'
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foinidt thlerein which A ears to -prevent :the -heirs' from making the
.conveyance to' the 'as'ociation for the purposes specifieddin the deed
-an~d-,no lai ,ofautoriy. h h~sbeen broight fto my attention which

~woul~drender ,the-conveyance ihvnalid. , -

It is, of course; w. vell-established. generally that cemetery lots, or
'burial grounds where interments have been made, can not -be 'made
'the 'subject of trade oi'- commerce- and -various restrictions against
alienation and encumbrance, designed td prevent their desecration,
-have- been imposed, although they may be'condemned under 'certain
conditions where 'the 'public interest requires. ' But none 'of the' ele-
ments proscribed: by the law -or decisions' are present in' this case.
On the- contrary, the purposes* of the, conveyances involved 'here
are to preseve 'and protect the burial Iground and to dedicate it to
the public as a national memorial to the ancestors. of 'the Country's
most distinguished citizen.''

That such dedication would be effective to vest title in the asso-
ciation which was instrumental' in preserving the' ground as a public
memorial1 and set it apart .'from surrounding lands. has been ex-
pressly recognized by the Virginia Courts in the-case of Colbert'-et al
v. Shepherd (89 Va. 401; 16 S. E. 246), decided November 17, 1892,
by the Supreme Court of: Appeals of that. State. The case involved
the tomb of Mary Washington, the mother. of George Washington,
located near Fredericksburg, Va.

It appears that in that case the defendant 'gave the plaintiffs
certain option papers agreeing to sell-a 4tract " containing about two
acres of land with the Mary Washington monument and large marble
shaft thereon." The action' was bne 'for-damages for the alleged
brea of wrritten contract to convey thesaid monument. ,

It appears from the facts in the case that in 1789 Mrs.1 Washing-
,ton ,was buried on lan '.wlcihi was. then the. property of.her; son-in-
ilaw;. 'CDlcnel'Fiel'dirg"etvfis.. The further material: facts'are recited
in'thel decision as follows -

* About the year 1831,-42years after Mrs. Washington was buried,-
an association was organized to' erect a monument to her memory over her
grave; and Gen. Andrew Jackson, the renowned president of the United
States, who had been compatriot in arms, with her, great son, and whose youth-
ful blood had been shed in "the Revolutionary war for the independence of their
commion'country, was'invited to lay the 'corner stone. And on the Ith day of
May, 1833, with civic ceremonies and military pageant worthy of -the occasion,
the, venerated .. chief magistrate of the United States, who, the' .llustrious
Thomas Jefferson said, "had'filled the measure of his country's -glory," in
the name and'in behalf of all the people of thfs great country, performed the
signal act of-.'public gratitude and affection, and laid the corner stone of the
monument, which -marks'the grave of the mother of the 'a Father of his Coun-
try," and thus, in the most solemn and impressive manner, dedicated to public
and pious uses;; forever, -the consecrated .spot where ;the remains of -this
honored wofman had osed tr, 45 years in- the grave where, the pious duty and

0 'd5-ffi3
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reverence ~of her children had laid her. From .that day to this no right or
claim of private ownership has ever -been exercised over it or made- to it. In
Beatty v. Kurtz, Judge Story said: "It (the lot) was originaily consecrated
for a religious purpose. It has become a repository of the dead, and it cannot
now be resumed by the heirs of Charles Beatty." In Cincinnati v. White lthq
court said:; "There is no particular form or ceremony necessary in dedication

ato public use.. All that is required is the assent of the owner of the land, and
the fact of its being used for public purposes." Beatty. v. Kurtz, -2 Pet. 566;
Cincinnati. v. White, 6 Pet. .431.

: In the case under consideration, the manifest purpose of the heirs
was that the premises should be dedicated to public uses and they not

-only have given their consent but in order to make more certain its
dedication have conveyed.the premises. to an association,-organized
for a public purpose, which in -turn -has made conveyance in due
form to the United States.

The conditions imposed have been duly complied with and the
United States has accepted the premises on behalf of the people.
- I find no legal bar to the vesting .of title in the United States and
it is, therefore, my -opinion that the Government now holds good
title under the aforesaid conveyances; - -

Approved: -
JoHN HI. EDWARDS, C

Assistant Secretary. -

RITA 1). KUNZ:

Decided May 17, 19:2

REPAYMIENT-WATER EXPLORATION PERMiT.-FEES AND COMnissioNs-ArPron -
T1:N-RELINIQ1QISRMENT.

-An application for repayment of fees- tendered with an application for a
water exploration permit filed after the permit application, was rejected but
before adverse decision had been declared final, does not amount to a
voluntary withdrawal or' relinquishment of the application for permit so
as to bar repayment of the fees. John J. Kotkin (49 L. D. 344), and J. G.
Hofmann (53 I. D. 254). -

AccounTs.

Moneys paid in connection with a claim for public lands should not be
deposited in the Treasury as earned until the claim has been allowed.

EDWARDS, Assistant Secretary:
On February 4, 1929, Rita D. Kunz applied for a permit under the

act of October 22, 1919 (41 Stat. 293) to explore for water beneath
the surface of -Secs. 10 and 15, T. 28 S., R. 63 E., M. D. M., Nevada, for
which she -paid the usual fee of one cent per. acre, amounting to
$12.80.
- The -application was transmitted to the General -Land Office for
donsideration, and by letter of March 7, '1929, the Commissioner of the
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* General''LandfOffice-held. the application for .rejection becau'se' of
defects in the proof, with opportunity to cure such defects within
thirty days from notice. The applicant, finding herself unable to
supply the required additional proof, filed application on April 21,
1930, for return of the fee. Thereupon she was required to submit an
affidavit setting forth why she did not complete her application for
permit. 'At.the same time she was advised that her application7.

for repayment was considered as a withdrawal of her application for
permit, and accordingly the case involving the permit application
was closed.

ByX decision of March 10, 1932, the application for repayment was
rejected on the theory that the application did not have the status
of a rejected application, but that of one withdrawn or relinquished.
This theory is untenable. The application was incomplete, as ex-
pressly held in the decision calling for additional evidence.; Further-
more, it is noted that it conflicted with a patented mineral entry as
to a part of the land in Sec. 15. No relinquishment of the permit
application was filed prior to its final rejection nor at the time the
first application for repayment-was filed, and even though a relin-
quishment was thereafter submitted on the form prepared for filing
in connection with applications for repayment, that condition does
not operate to prevent repayment, as was held by the department
in the case of J. G. Hofmann (53 I. D. 254).

The relinquishment in this case was filed only for the purpose of
completing the application for repayment, and it was not filed until
after the application for permit had been finally rejected and closed.

The application for permit was not allowable for reasons' above
stated, and the fact that the applicant applied for repayment before
the permit application was finally* rejected, but after it had been
held for rejection, is no reason for denying repayment. John J.
Kotl in (49 L. D. 344).

It is deemed appropriate in this connection to call attention to the
general rule that moneys paid in connection with claims for public
lands should not be deposited in the Treasury as earned until the
claim has been allowed. It is directed that appropriate instructionsl
be prepared covering cases of this kind such as now obtain in respect
to permits under the mineral leasing act.: See Circular No. 1004,
approved May 2, 1925 (51L.D. 138).

The decision appealed from is. reversed and the case is remanded
for further appropriate action as indicated herein.

Reversed and remanded witht instruetions.
vSeelis'tructions of June 1, 1932, p. 656.-Ed.

6;55
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IRRIGATION WOF ARTID LANDS' IN NEVADA-FILING rEE-ACT
OCTOBER 22, 1919

INSTRIUCTIONS'1

DEPARTMENT OF THE INTERIOR,
REOISTfh, - : X ? S : -GENERAL LAND OFFICE,

r f , \<$ Vah7ntn D. C., Jue -I. i932.R
:RE~sTER,: CARSON CITY, NEVADA

Hereafter th& filing fee of one cent'an acre tendeted with applica-
tions for permits under the act of October 22, 1919 (41 Stat. 293),
'shall not:beapplied until receipt of the permit for delivery to the
permittee.2,

Tzos. C. HAVELL,
Assistant Colvnissioner.

Approved:
0JOHiN II. EDWARDS,

Assisttant Secretary.

WRITE' fl1SSEES OF ALLOTTED AND TRIBAL INDIAN LANDS-
H-.-- EUNTING AND FISHING PRIVILEGES

Opinion,-May 17, 1932

SINDILANS- IDFD SLANDS-LE.ASE-NON-INDIANS.

genera. rule ,as established by decisions of the courts is;that laws,
treaties, and policies relating to the Indians are not intended by implica-
tion or otherwise to. extend to white men. United States' v. Higgins (110
'N. W. 609). -

INDIAN LANDS-LEASE--NoN-INOIAXN LESSEE-tHUNTING ANlD EISHING PRIVILEGES.

T dhe ieasin`g of'lands by or ,for Indians does not change their trust,character
- b''r-take them out of the exclusive jurisdiction of the-United States, and a

lease of allotted or tribal lands for farming and' grazing purposes du6es not
- confer upon a white lessee any of the huntinm, trapping, and- fishing rights
* and privileges possessed by the Indian lessor prior to the lease.

FINNEY, Solicitor:

- Upon- request of the Commissioner of Indian Affairs, you [Secre-
tary of the Interior] have 'asked my opinion ] as to whether or not
white lessees' of Indian allotted or tribal lands have the -right to
hunt and trap on said lands. The inquiry arises in. connection with
Sioux Indian lands on the Pine Ridge Reservation in South Dakota.

The question submitted relates to -farming and grazing lands.
Congress has at various times enacted "leislation authorizing the

1 For order directing issuance of these inst-ruction see ieeeof Rita'V noun, p. 654.-Ed.
2 For prior instructions on this subject see paragraph 3, Circular No. 666, approved

April 8, 1927 (52 L. D. 67, 68),-Ed.
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leasing -of -both allotted- and tribal or unallotted Indian. lands and
these' leases, are usually taken b whitelmen.

Tie general rule: as: established by court decisions is that laws;
treaties, and.-policies relating to the Indians a-e -not- intendedtby
implication or otherwise to* extend to. white men. Furthermore, no
right or jurisdiction rests in the United States to remove white men
from the operation of State laws to which they are-ordinarily ame-
nable, any more than the State -has. the right' or,:powver to subject
restricted Indians to its laws, from which they are exempt, either
directly or indirectly.

The hunting, -trapping, and: fishingf rights of the -Indians are in
their nature immemorial and are reserved in their treaties with the
Government. They were intended exclusively for the benefit of the
members of the Indian tribes. The leasing of Indian, lands,. either
tribal or allotted, by white men does not make them members of the
-tribe or entitle them to the special rights, and privileges re erved
for the Indians;$ these rights and privileges do not run with the
leased lands-they are personal and 'not assignable. The leasing of
'lands -by or for the Ihdians does not change their trust character or
take them out' of the exclusive jurisdiction of the United States.
It was said in. the case. of U,47nited: States 6v. .Hiygg' s (110 Fed.
609, 611)-

e*.:* e. It has been held- that a whit& man adopted into anhIndia& tribe
by the rules and, regulations thereof diaanot lose his status as :a- white man, or
acquire that of -an Indian * -*. By Indian polity -he6 inight, by t~emA, be
classed as an Indian, hbut not by the Constitution and laws of thee United
States. ' - ' - ' -

The form used in leasing Indian lands was .apparently drawn
safeguard' Indianu rights,j priyirle~ges, and conditions.not usually
.preseint in the case of .ordinary leases. . The lease form submitted
here in specific -terms restricts the use of the lands "for farming and
grazin-gpurposes-only ". -:Italicssupplied.]I' The lessee agreesthat
-he "will use the land? sotey' for the purposes for which herein
leased * * * 7 'and that he will not,'use or allow to W be 'used the
premises for any other purpose than that authorized in thie lease."
[Italics supplied.] The lessor and lessee each for themselves furth&r
agree amon'g: other" thigs that if -the lessee: shall use the sane
-for any purposefsave that-here-inbeforeL authorized and- agreed' upl

* -:* "8this lease shall there upoh xpie at the option andpelectioi
of the lessor, etc."' - : -- ' - '

lIn -view of the fact that some question has been' raisedas to tllh
situation, it~'mikhit be--well' to incorporate an appropriate clause
-in the- lease in order to remove 'any doubt.i : 
-iiii- 18607-2-vow 53-42 - --

-, 'D-\. 'i'. ......... S~d' ,&t- '.-0- 'S '4 i hi I"|; S .- -'i''E'.'.'',i.J. '. .- ' .' i .':i .<-' .1t
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sMy opinion is that. white lessees of Indian lands have only such
rights as are granted them undeir the terms of their lease and that
in any event they do not succeed to. or have any of the hunting,
trapping, and fishing rights and- privileges on; the leased premises
possessed by the Indian lessors prior to the lease.

Approved:
:- '::Jos. M. DIxoN,

First AssistantSecretary. -

GLEN L. KIMMEL AND GOSHEN IRRIGATION DISTRICT

Decided May 19, 191132

RECLAMATION HomEsTmAD-ImuArIon DxisTicrrs-JurcTAL SAL-PROHASE---
* AsSIGNMENT-LIMITATION AS TO AcBoEAGE-PATErNT.

An irrigation 'district may bid in lands within reclamation entries sold: for
- charges assessed by the district under the authority conferred upon it by

the acts or August 11, 1916, -and May 15, 1922, without limit as to acreage
-and assign them to persons qualified to acquire them under the act of June
23, 1910, as amended, but patents can not be issued to the district pursuant
to such sales. -

RIEoArATw floMEvsvADw-LnInTAnIow AS TO AOEVAGE-IEEiGATION DISTrICTS-

JUDIcIAL SALE-PURCHASE.

,The prohibition in section 3 of the: act- of August 9, 1912, against holding
lands within reclamation entries in excess of 160 acres acquired by*descent,
will, or foreclosure for a longer period than two years has no application
to irrigation districts bidding in lands under the acts of August 11, 1916,
and May 15, 1922, but section 6 of the former act fixes the procedure as to
them.

InGATionA DI5TRICTS-ELIMINATION OF LAND FROM RECLAMATION PRojxor-

- JuDICIAL- SALE-PulXCHiAsE--ASSIGNMENT.

The elimination of land from a reclamation project after its sale for charges
-assessed by the irrigation district within which it is situated would not
deprive the district of its rights, as purchaser under the sale, but the
district will be allowed a limited time within which to. assign the land- to a

- qualified purchaser or to show cause why it should not be eliminated as
'not swceptible of reclamation.

EDWAims, Assistant Secretary:
The Commissioner of the General Land Office has submitted for

consideration by the department the record involving the homestead
pntryi made under. the reclamation act of June 17, 1902 (32 Stat.
3,88), -by Glen L. Kimmel on October 6, 1921, for, farm unit "C"

or lot 4 and SW'/4 NSTW1/4 Sec. 4, T. 23 N., R.- 62 W't, 6th] P. M.,
Wyoming, Cheyenne series 031787, containing 81.05 acres. - -

It is shown that by letter of June 6, 1924, the eatryman was noti-
fied that his final proof, submitted March 18,. 1924, had been exam-

ined and found sufficient as to residence, cultivation, and improve-

[you.1
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iients required by the 'ordinary provisions of the homestead law';
that further residence was'not required in order: to obtain a patent:;
and that patent would issue upon proof that at; least one-half of
:the irrigable area the he entry, -as finally adjusted, had been re-
:claimed and that all charges, fees and commissions had been .paid;
or, if 'patent was desired before all charges against the land had been
paid in' full, the patent would issue upon proof of reclamation' and
payment of all charges due at the date of the submission of such
.proof, the.Government. retaining a lien for the unpaid charges as:
'Provided by the act of August 9, 1912 (37 Stat. 265), as amended
by the act of August 13, 1914 (38 Stat. 686).

On June12, 1926, there was filed in the Cheyenne land office a tax
deed executed on May 17, 1926, whereby the treasurer of Goshen
County, Wyoming, transferred the. said land to the Goshen Irriga-
tion District. Said instrument recited that the land was assessed
for taxes for the year- 1923 in the amount of $91 which had not
been paid;. that the land was offered at a public sale-on July 14, 1924,
and was sold to: the Goshen Irrigation District' for the amount of
thei taxes; that 18 months having elapsed since the date of sale, and
the 6property not having been redeemed as provided by law, the
land was accordingly deeded to the said Goshen Irrigation'District.
.The deed'is noted as having been recorded on the records of Goshen
County, on May 20, 1926.: No further action is shown to have been
-taken in the matter, and the case is presented for consideration as
to the legal status of the land and the relative rights of the parties.

The record does not show the nature of the tax nor under what law
it was assessed and enforced. At the time of this assessment and
sale there was no legal authority for taxation for general purposes
by the State or county officers in respect to land having the status of
the tracts here involved. Irwifn v. Wright (258. U. S. 219). Later
legislation by the act of April'21, 1928 (45 0Stat. 439):, as amended by
the act of June 13, 1930 (46 Stat. 581), permitting such taxation
would not legalize prior unauthorized assessments. It will be as-
sumed, however, for the purposes of -this decision that the assess-
ment in this' case-was not one for general purposes but was an
assessment for irrigation costs as authorized under the act 'of August
11, 1916 (39 Stat. 506); it being shown that the land is 'within: the
boundaries of the Goshen Irrigation District and became subject to
said- act puut to designation under date of April 28, 1923.' That
act permits such district to levy and collect taxes on unpatented land
*for the purpose 'of raising funds with a view to the construction,
operation and::maintenance of the irrigation system, but does not
'grant the right to tax generally or for any purpose not definitely
connected' with the construction and maintenance of the irrigation
works, and such assessments may be enforced by sale of' the en-

659
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teredilands. :-That part of setion 2 of'said act which'.:particularly
applies to' lands within reclamation projects reads. as follows: J

That all charges legally assessed shall be a- lien upon unentered -lahds and
uponwlands covered by unpatented entries included in. said irrigationm district;
:and said lien upon said land covered by unpatented entries may be enforced
upon said unpatented lands by the sale, thereof .in the -same manner and under
the same proceeding whereby said assessments are enforced against lands

held under private ownership: Provided, That in the case of entered unpatented:
-lands the title or interest which' such irrigation distriet may convey 'by tax

'sale,S tax deed, or as 'a result of any tax proceeding shall be. subject to the

following conditions and limitations: If such -unpatented land be withdrawn
under the Act of Congress of June seventeenth, nineteen hundred and two

(Thirty-second Statutes, page three hundred and eighty-eight), known as the
'reclamation Act, or subject to: the provisions of said Act, then the interest

which the district may convey by' such tax proceedings ork tax deed shall
be subject to a prior lien reserved to the United States for all the unpaid

charges authorized fby the said Act of June seventeenth, nineteen hundred

and two, but the holder of such tax deed or. tax title resulting from such
district tax shall be entitled to all the rights and' privileges in 'the land

included in such tax title or tax deed of an assignee under the provisions of

the 'Act of Congress of June twenty-third, nineteen hundred and tenf '(Thirty-
:sixth Statutes, page five hundred and ninety-two), and upon submission: to
the United States land office of the 'district in which the land is located &f
satisfactory proof of such tax title, the name of the holder, thereof shall be

indorsed upon the records of such land office :as entitled to the rights of
one holding a complete and valid assignment under the -said Act of June
txventylthird,! nineteen hundred and ten, and- such person may at' any Itime
thereafter -receive patent upon submitting satisfactory proof .of the reclaima-
tion :and irrigation required, by the said Act of Congress of June seventeenth,

.nineteen hundred and two, and Acts amendatory thereto, and making the
payments required by said Acts.

: The specific question presented is whethernthe district. as holder
of the.tax title' shall be recognized as. an assignee so ,as to! be in
position to obtain patent upon 1the showing that the land has been
reclaimed. If the above-quoted provisions- stood: alone, there wo.uld
be, no, required qualifications to be shown for, recognition, as .aan
assignee, but there are other provisions of law.which require quali-
fications to be shown.: A purchaser at such sale acquires the rights
and privileges of an assignee under the provisions of the act of
June 23, 1910 (36 Stat. 592), which act expressly provides that all
assessments thereunder. shall be subject to the limitations, charges,
and conditions of the reclamation act. ' 'Fuithermore, the amendatory
Ract of August 9,01912 (3' Stat. 265), provides that no person shall
at any one time or in any manner, except as therein otherwise pro-
vided, acquire, own, or hold irrigable land for which entry or water-
right &application shall have been, made .under the reclamation act
and act~s s~utpplemle~ntary, thereto, prior to. ,payment of. all roclaniation
chairg~e~sin excess pf one farn& unit noor in any case in excess of 160
acres.,; That ~a~ct further piovides, hdowuver) that any such excess
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lands ac'quired`in. good'faith by. des6ent, by- will drlby:foreclosure
of any lien maytbe held for twolyears and no 'longer after its acquisi-.
tion. Thatiact alsoi'permittbd patent:to issue upon.-proof -of thle
required -residence, reclamatioii .and,; cultivation and the payment
of all-.harges-due 'at thetime of 'the submission 'ofi such proof, but.
a lien was' 4rettined bly .the'United States .for the'payment of alL
reclamation costs.. But such lien was abrogated,.under certain con-
ditions bythe-later act of May 15, 1922- (.42. Stat. 541),jincases where
contracts are made as.thereinprovided whereby irrigation districts
co6nttact toi'b'e trespofisible for -the' payment of-theiredlamation
charges. fIt app'ears 'that such' 'a contract with the Goshen Irrigation
District has:been made.i

Reverting to th e6 act of'August 11, 1916, supra, it is-noted that
section 6 thereof, which contains certain provisions applicable only'
to lands not subject to 'the reclamation- act, expressly.'provides that.
such lands sold-'in the man-ner therein provided 'may' be' patented- to
the purc aser or his- assignee, at any time. after expiration of .the.
period of redemption-(no. redemption'having' been made). upon pay-
ment of $1.25 per acre or such other legal price as maysr be fixed b by
lw, together -with h-the usual fees; and' commissions, and UpOI show-
lug that thef irrigation works have been constructed and that water.
of the district it--available for such land, buat the purchaser or his'
assignee 'shall--at the time of the:iapplication for patent have.the:
qualification? of 'a howestead ehttyan or desert-land eentryman, anyd
nobt inore' than 160 acs .of- said land shall ..be patented to Sany one
puirchaser 'undertlhe '.prbvisions' of said aet. It is-also stated therein
that these limitations shall not apply to sales to irrigation- districts,
but shall apply to purchasers. from' irrigation districts :of such land
bid in by. such district. Such purchaser or his iassignees is allowed
a period of 90 days after the expiration of the redemption period
within Which to show his qualifications and make the necessary pay-
ments,' and if he fails to do' so within that. timee then any othr lper-
son having: the:. necessart. qualifications mayD be subrogated to. the.
rights of ithel purchaser, for not more than 160 :acres; upon -makingc
the. necessary payments, including -the sum for which the land was
sbldl "or bid in by the., district." --

Upon careful consideration of all of the pertinent provisions of
law, the department, is of opinion that it :was not, contemplated that
the district should be given: patents pursuant to such sales, but that
it: was intended .that the district couldj bid. in such 'lands "without
l-imixt of.acreage and assign them to persons'-qualified.tofacquire-
them, in-;harmony, with , the provisions -of- law abov referr.ed to.
I1t -is. not believed, however, that the, twoyear limitati O nentioned-
inUl-the-eact, of August 9, 19.1?, 2 s'zspr, for ithe-holdin gofe ces 1ands;
has any application in cases where lands have been bid in by irriga-
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tion districts under the acts of August 11,1916, and May 15, 1922,
supra.- The procedure 'in that respect is sufficiently provided in seb-
tion 6 of the Act of August 11, 1916, and'may'be~ applied with equal
propriety in regard to lands bid in by the district under section 2.
of that act. .; This view is reflected in the contract with the Goshen
Irrigation District which contains the following provision:

Payment of construction charges on account fof lands acquired by the district
on-account of payment delinquency shall :be suspended until such lands are sold
or leased by .the~ district: Provided, however, that. the period of suspension
shall not, exceed three years from the date the lands are so acquired or for such
longer period than three years as the, Secretary may, deem advisable.

A report from the Bureau of Reclamation on this case states that
the said district has furnished a list of approximately 15 tracts of
land, tax title to. which the district has acquired; that from time .toi
time the district advises when it has disposed of any of the lands so:
acquired and such lands are then returned to the paying status,; that
the suspension of charges exists only during the period when the dis-
trict hblds'title;- that about oone-half of the traicts5 iigd by the dis-
trict are unpatented homestead entries, but that the district has not
applied for patent for any of the lands. It is further stated that the
lands in the Kimmel entry are not shown upon the farm unit plats,
which means that they are not susceptible of reclamation; that no
construction charges are being assessed- or paid, and that patent may
not issue under the reclamation law; that4he usual practice in. such,
cases is to restore the land from the reclamation withdrawal which.
would permit issuance of patent under the ordinary provisions of the
homestead law.

Even if this land should be eliminated from the reclamation proj-
ect as suggested, it does not appear that such action should be effec,
tive to destroy the rights of the -district under the sale which took
place while the land was: a part of the project. See case of Marshall
Humphre (46 L. D. 370).: It is believed, therefore, that the district
should be allowed a certain limited time within which to assign the:
land to a qualified purchaser and to show cause, if any, why the land
should not be eliminated from the reclamation project as not sus-
ceptible of reclamation. In the absence of such showing the landi
willibe soieliminiated, and if a qualifiedas tigfre applies for patent the.
land will be patented to him upon paying the usual filing fee and
commissions without further homestead requirements. If the land
be eliminated from the project, and if no assignee. applies for patent
within the time allowed, then the land may be patented to any other
qualified applicant upon paying to the district the amount of $91 and
the interest thereon allowed by law. A period of 90 days from notice
hereof is allowed within which to comply with the terms of this:

.[Vol..-,
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i- decision, and the case isremanded to the General Land Office for
further. appropriate, action as indicated herein.

*,Remanded with intmotionws.

EXTENSIONZ OFY PERIOD FOR- SUBMISSION OF FINAL- PROOF ON
HOMESTEAD ENTRIES-ACT OF MAY 13, 1932

INSTRUCTIONS

[Circular No. 1269]

DEPARTMENT OF THE INTERIOR.

GENERAL LAND OFFICE,
:Wahington, D. C., May t 0, 1932.

REGISTERS, UNITED STATES LAND OFFICES:

The act of May 13,1932 (47 Stat. 153):, entitled "An Act to extend
th- period of time d i which, fial -proof rmaybe Poe by home-,
stead entrymen," reads as follows:

That the Secretary of the Interior is hereby authorized to extend for a
period of not to exceed two years the period during which final proof may be
offered by any homestead entryman upon public lands of the United States
if the date requiring the submission of such final proof by any such entryman-
under- existing law falls within the period beginning July 1, 1931, and ending
December 31, 1933: Provided, That any such entryman shall be required to
show that it is a Q hardship upon himself to meet -the requirements incident
to final proof upon the date required by existing law, due to adverse weather
or economic conditions.

Sec. 2. The Secreeary of the Interior is authorized to make such rules and
regulations as are necessary to carry out the purposes of this Act.

The act applies to those homestead entrymen whose entries expired
by limitation on or since July 1, 1931, and to those whose entries
will expire on or' before December 31, 1933.

The application for relief under this act must be sworn to by the
applicant and corroborated by at least one witness before an officer
authorized to administer oaths and using a seal, or if sworn to before
an officer who does not use a seal his official acts must be attested:
by some proper officer. It must describe the entry and show the date
thereof and of establishing residence on the land and the cultivation'
and improvements performed by the applicant. It must set forth
fully the facts relative to the adverse weather or economic conditions
or both which rendered it a hardship for the. applicant to submit
final proof on his entry within the statutory period and give the'
date on: which he believes he will be able to submit satisfactory final
proof, which-must be not later than two years after the date on which
the statutory 'life of the entry expired or expires under prior existing
law.
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Youn wilI promptly f'orward all -applications -f or -relief herennder
to this office by special letter after making notation thereof on your
reco'rds'dndd a'dVise th e clainant that his entry will be suspended
to await action on his application and that he will be given due
notice of the time when he will be required to submit final proof.

2>9 > --C 0 CMOORE, C* nni~sioner.-

Approv6d:
JOHN H. EDWARDS,

Assistant Secretary.

CONFIRMATION IN STATES-AND TERRITORIES OF SCHOOL LANDS
CONTAINING 'MINERALS-AMENDATORY ACT OF MAY 2, 1932

INSTREUOTIONS'

- ' Circular No. 1270]1'

DEiPARTmE NT OF THE INTERIOR,

: sl '! :'ij ' ':XL" .- 3' . ..-- ;- ;: - -- GENERAL LAND -.OFFICE,
'A' -8 - --;2 -A-Z :iBWashington, D.' C7. May90, 1e932.
RiisRmis7 UNWITED STATES ;LAND' OCFICES::
,t'3'f ,the act, of'.Congressppro'ved .M~ay 2, 1932 (47 Stat. 140),ien-

:4XtleWd.' 'fn I ,A'ot ' to ' .am~en~d. th~ .t Act entitled 'An. Act, onfirming in
Stgt~ei and .Teritorics title to.'land. granted by-the 'United States in
the eaid of cbmnnion -or pulic schools,' approved 'January 25, 1927;,"
it is provided- : :

That subseetions7(U) and j(c) of section 1, of the.Act-entitled "An.,Act eon.n

firming in States and. Terrltories title to land granted by the United States

iiffftle.aid of commoii 'or juihiibt'dhools,"'ap'proved January 25, 1927; be amended

t'& read as follows': ' ' ' ~ 0 iS -- -3 - -TA
(b) That the additional grant made by this' Act is upon the express con:'

qftion -that all sAles,, grants, deeds,- 'or patents 'for any of the lands so grgalted

,sh0al hereafter .be' subject to and. contain a reservation to the States of all

the .coal and other minerals in the lands so sold, granted, deeded, or patented,

together with the' right to iptospect for, mine, and remove the same. The coal

and other mineral' deposits' :in ' such lands' not' heretofore d'sposed "of by the

State shall be-.subject to lease by 'the.State as tle State legislate'dlhay'dirtect'

the' proceeds and rentals iand royalties therefrom to be utilized for the' support

:pin aid of the common or public. schools: Pro vded, That any lands or minerals

hereafter disposed of ,contrary to the provisions of this Act shall be forfeited
th'e United iStates; by appropriate proce'edings 'instituted by the Attorn7y

General for that purpose in the United' States 'district' court for the district in

Which the property or: somleopai3t thereof 'is located.'-
:V I-,-(c): That any lafids included -. fith .th'e limits of existing reservations 'of

9Py.:.,th9 United, States or specifically reserved for water powei pprposesj..or

1114 (52 L. D. 51), and instru ctions of Fenbruary ', '192-(5442 :aL
t
.DO.) see Circular

1114 (52 L. D. 51), and instructions of February 1, 1928 (52 L. D. 273).-Ed. ,u-;,
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included in- any pendimg siuit or proceeding in:.the courts of the.tnitediStates,
.or:subject to.or, included i-n 'any - lhid- application-, claim oriight initiated: qr
.held under any of tbe, existing laws of the United States unless or until such
reservation, application, claim, or right is extinguished, relinquished, or. can-
celed, and all 'lads' i -the Territnory" ofAlka,' are 'excluded'orin the ptro-
visions of this ActK :- -0 *-- - - -

SF1. 2.; This-:amenq1atoryi Act sh'all'take. eifect as :otf January 25 1927; -aud
in any case in which a State has seleeted lieu- lands sineesuch date-under tlje
Act approved' February 28, 1891- (26 Stat. -796),. and still retains title thereto,
such State may, within ninety days. after the date of the enactme of this
Act, relinouish to the United States all rfglit,- title, and interest In such lands
-and shall' thereupon be -entitled to alt th'e btenefits -of the&Act of January 25
1927, as amended by this Act. ' -. :: . - -. -t

It will be- noted that subsection' o) of the at of Januiry 2t, £927
(44 Stat. 1026) ,:deals only with the disposition't y thb States of'such
'granted mineral lands. ' - , - - - -

- By the act of January 25, 192t; 'which -grantto- the States certa-i
'school,'secti'on-landls that-are mineral-intharacte4 itis 4rovided hy
subbection (c) of hseofr 1 ihat whb+& bce-h -lanids are embra dd
within -an existing resetvatlonktqthe &aiedf>-s'aid &cf :f 1927, th
are thereby excluded from the grant made by said act. :-'

tnder the amenhdatory-acbt of May-2, 1932, l-isiprovided that in
the event of the -restoratioii o'f tile'lands' fro -such -reservation e ti 0

grant' to the State 'of 'su-h mineral school- sedio'0 lands will therd-
-upoll beCome effeCtive. ---. ; ' ' ;
- Here-after, -adjudicaitians ' in -cohiebtion' wit~h' thje -State's title tp
school sectioins will be governed by the proyisjons of this amendat-pry
act of May 2,1932" ': - . -- -. .
-- As provided in, ectio'A 2- of ithisamendatory act, where a Sthte

'has: selcte in dmrity laisikiice Jariary 25, 1927, in lieu of- scholb :
sections or pads the'rof, whii- uider the provisions o the amiend4-

-tory act- would 'haveLvetd i th4`"State under the> act of Jana
~25;, 927; if' siueh inIdem iity 'ad .not been selected,- the Sta: 4a,
within'9p days after's the da-te of the 'aniendatory ''act, relinquish-to
thd 'Uiited -States'bll right, title, and interest in such selected lands,
and take title to the base lands under the act of Janliary'V25 M127,
as amended. --- - - -'

Consideration must be given, however, as to whether- or not any
valid claim has attached to su..chbase lands while they may have

- had the status of public lands of the United States. Such adverse
claims niy-- ast-tached in sonra instan;es -fr the ran -that,
upon restoration of the base lands5 rom- a reservation after the State
had received indemnity lands in lieu thereof, the school section lands

-a~ssigsmed-.: as-ibate-wotild be -subject-to-disposition as--public&landstbf
the United States, either under the minihg laws or-iother dapijlieable
-pnblicl lad-'laws.

! d J . --: ' * 2 il '4. ' ef * ? .: .. .i --1- : -.; .. * .. a .;~~~~'
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It must be understood, therefore, that the status of the school sec-
tion lands assigned as base must be determined, as to whether or not
there is any valid claim adverse to the right of the State, where
such indemnity selections have been approved and the selected lands
certified to the State, before relinquishment may be made of the
indemnity school land selection with a view to acquiring title to
the base land under the provisions of the amendatory act of May
2, 1932; and, furthermore, that such relinquishments are applicable
only where school section lands of known mineral character were
within a reservation at the -date of -the act of January,25, 1927, and
have since been restored from such reservation.

Where such indemnity selections have been approved and the
selected lands certified to the State, such relinquishment must be in
the form of a quitclaim deed, prepared in accordance with the laws
of the State in which located governing the conveyance of real prop-
erty, and must be accompanied by certificates of the proper State
'officer and of the proper county recorder, showing that said lands
have not been sold or otherwise disposed of or encumbered by the
State.

When, upon examination in this office, such relinquishment or re-
conveyance is found to be in accordance with the amendatory act
of May 2, 1932, and with these instructions, and is accepted by this
office, title to such base lands assigned to the selection as come -within
the meaning of the act of May 2, 1932, will thereupon vest in the
State, in accordance with the act of January 25, 1927, as amended.

The beneficiaries of the grant made by the act of January 25,
1927, and by the amendatory act of May 2, 1932, are the' States of
Arizona, California, Colorado, Idaho, Montana, Nebraska, New Mex-
ico, North Dakota, Oregon, South Dakota, Utah, Washington and
Wyoming. The grant also extends to the unsurveyed school sections
reserved, granted, and confirmed to the State of Florida by the
act-of Congress approved September 22, 1922 (42 Stat. 1017).

C. C. MoosX, Comnsmisioner.
Approved:

JORN 1H. EDwA ::s,
A&Sitant Se ortomj.

VIRGINI-COLORADO DEVELOPMENT CORPORATION

Decided Maly 24, 1932

MINING CLMEm-OIL SHALE LANDS-ASSESSMENT Woux-DErAuLT-RxsumP-

TION OF WORK-CHALLE NGD

The form of challenge on behalf of the United States to the valid existence
of an oil shale mining claim which to be valid must precede a resumption
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of assessment work is a challenge of default in the performance of such
work, not other challenges that have no relation or connection with the
performance of such work.

WILBuR, Secretary:
The Virginia-Colorado Development Corporation has appealed

from a decision of the Commissioner of the General Land Office
dated January 20,1932, wherein the Mt. Mamm oil shale placers, Nos.
12 to 17, inclusive, were held void for failure of the said corporation

; to deny a charge .against-- the claims-that the annual assessment-work
-had not been performed upon each or any one of the claims for the
'year ending.July 1, 1931, and that such work had not been resumed
when challenge to the validity of the claims by the United States had
been posted thereon September 4, 1931.
: In substance, the corporation averred in reply that the failure

to do the work subjected the claims only to relocation; that the
leasing act has no application to the claims; that the Government can
not take advantage of defaults in doing assessment work;- that the
Secretary of the Interior has no Jurisdiction to challenge the valid
existence of the claim for such a cause. It did not deny the truth of
the charge: but merely asked that the Cormmissioner's decision 'be
set aside.

The corporation seeks to sustain its position by its interpretation
of the language of -the Supreme Court in Wilbur v. Krushnic (280
U. S. 306), and assails thbe interpretation by the department of the
meaning of that opinion in The Federal Shale Oil Company (53 I. D.
213), decided November 11, 1930, cited and followed by the Commis-
sioner in his decision. The brief and argument filed on appeal repeats
for the most part only such contentions as were fully argued by the
-claimants and considered by the department in The Federal Oil Shale
Company case, and contains nothing new, and it seems only necessary
to -state the: reasons why appellant's interpretation of opinion in the.
Krtshnic caseeis not considered tenable.

Appellant's brief quotes the following langaage of the.court in the
IKrushnic cse, aupra, on pages 317 and 318-X

* * 0 * and we think it is no less clear that after failure to do assessment
-work, the-wner equaIyI maintains-his claim,-within -the meaning of the- Leasing
Act, by a resumption of work, unless at least some form of challenge on behalf
of the United States to the valid existence of the claim has intervened.

and adds-

That the challenge referred: to in the expression of the Court under discus-
sion relates to the. valid existence of the. claim at the time the Leasing Act
went into effect, is evident when the whole opinion of the Court is considered.

It is obvious from the above-quoted expression of the court that
the validity of the challenge depends upon whether it preceded the
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'resumption of. work. Let it be. assumed that the character. of the
challeLge niiist be'that which counsel-for appellant asserts.

The question then suggests itself what form' of challenge 'to the
valid existence of the claim at the date of the.leasing act could

i:properly be made that would have 1 any relation. or connection with
resumption of work, ,with which the. court connects the challenge.
It is not questioned that. defaults in the doing of assessment, work
prior to the leasing act would not constitute a valid challenge. For
illustration such, a challenge might be made for. any of the following
reasons: that the land was withdrawn from: min ingy location or re-
served,. or .that title of the Government had, passed at:.the, date of
location; that the land was classified coal land, and valuable Ifor -coal
at such date; that the location was fraudulent having been made, in
the names of " dummies"; that it was a mere paper location without
discovery ~or actual possession in.search of mineral or markingsof
boundaries, or abandoned at the date:.of the leasing act.; Neither
these grounds, for challenge nor any others of -which the department

'is aware, to valid existence of the claim at the. date of the leasing act
.have anything to do with -assessment work and their validity would
notbe'a afeed by the fact whether the owner of: the claim did, or
did not do the assessment work. But if we adopt the interpretation

.of appellant then resumption of work would. bar. all .of such
challenges and render the -claim not only impervious to ainy form.of
attack b ot the Government,,but from any other quarter as oil shale
lands were no longer open to location under the mining laws ;after
the passage of the leasing act, the court in its opinion recognizing ;the
fact. (Page 314.)

The language of the opinion must be read in the light of the -facts
recited therein. , Krushnic in that case had a valid, existing claim at

.the date of the leasing' act, and it 'was of the owner of such. a claim

that the. court was speaking. Hence a baseless challenge that, it was
not so 'valid and existing would have, no' effect on; the, owner's right
:of resumption, ,whe-never-made, and the language- of the court can
not be taken to have that meaning. , ' ' .'

Counsel quotes also this language of the game opinion in support of
his position (P'. 313XE

: Prior to the passage of the leasing: act, annual performance"'of aabor was 'not
necessary to preserve .the possesso~r~y righit,;with. 'all-the incidehtsi of. hwnershil
above stated, as against the United States, but only as against subsequent reloca-
tors. So far as the government was concerned, failure to do assessment work
for any' year was 'without' effect.- :Whenevei $500 worth of labor .in the aggre-
gate had been performed, other requirements aside,' the owner became' entitled
to' a. patent, -even though in'. some years annual 'assessmnentcbor -had 'been
omitted.

[VIOL
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And in effect says thati it means " prior to and after the passage of
the Leasing Act," but we see nothing that follows justifying that
inference.

For the reason stated thei Commissioner's decision is
Affrmned.

CHICHAGOF EXTENSION MINING COMPANY

Decided May 26, 1932

MIrING CLAIM-ADVERSn ,CLAIM.-ADVETSE PnocEEo1INGs=JUDoMENT-CoNTIGU-

-ITY-ELECTnoN-APPLIOATION. .

*Where, in an adverse suit brought under the mining law it is the judgment

''-of the court that neither the adverse claimant nor the applicant for patent
* is entitled to the possession of the area in controversy, such judgment is

conclusive and. the patent proceedings are at an end as to such area and, if

as a result -of such, judgment outlying segments of d ffereut locations,

- embraced in the application do not form one contiguous body of land, the

applicant will be required to elect which of such ineontiguous tracts he

will retain in his application, but outlying segments of one or more claims

which formi one body of land inay: be embraced in one application.

MINING CLAIM-IMPROVEMENTS-TrNNnirs-EXPEnNDITTRES-PUBLIo LANDS-CON-

* iDEMNATION-Ai:A-KA.

Where a tunnel iis runtU'upon unappropriated :public land in Alaska, the laws

'of which Territory recognize the right to' condemn land for mining purposes,

!and the tunnel is fmade for the purpose and is a means iof developing a

mining claim, the value of the tunnel may be credited as, acceptable ex-

penditure in support of a patent application for such claim as though the

tu nnel were located within the claim.

MINING L

GILYEN-LEATDVN-ADVM'RSE PROoCEDINmS.-

Republiationf and posting anew for outlyig segments-of mining claims, not'

lost in an adverse suit, which the applicant for: patent Imay elect to re-:

tain in his application will not be.required where defects in the application -

are curable by supplemental showings and-no, adverse, rights by a stranger-

can be acquired to jthose tracts by relocation.

MINING CLAIM-ADvERSE OLAIM-aAVERaSE PROCEEDINGs-APPLICATION-PATENT--

AsSESSMENT WORK.
After the commencement and during the pendency of adverse proceedings

.against a mining claim the applicant for patent is not obligated to main-

tain annual ~assessment work.

EDwARDs, Assistant Sedeetary:

March 13,1925, the Chichagoff Extension Mining Company filed
application, Anchorage 06374, for patent to the Delta, Jim Long,
Chichagoff Extension No.' 3, and Chichagoff Extension No. 4 lodes
in Sitka Mining District, Alaska. On April 9, 1929, the Commis-
sioner of the General Land Office canceled the final certificate issued
November 20, 1925, because it was prematurely issued and had there-
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tofore held it for rejection for other defects in patent procedure not
material here to state. On July 12, 1926, the Alaska Handy Gold
Mining Company filed adverse claim, and on March 13, 1926, adverse,
suit. The adverse claimant alleged prior valid and subsisting loca-
tions named Handy and Andy, conflicting in part with applicant's
four claims, and in the suit, but not in the adverse claim filed in the
local office, adverse claimant alleged relocation January 16, 1916,
of the Handy and Andy as Juneau Nos. 1 and 2, and conveyance
thereof to it.

Decree was entered 'by the District Court for the Territory of
Alaska in the adverse suit that neither plaintiff nor defendant-
was entitled to possession of the land in conflict. Its decision
was affirmed by the United States Circuit Court of Appeals 'for
the Ninth Circuit, Chicvhagoff Extension Gold Mining go. v. Alaska-
Handy Gold Mining Co. (45 Fed. (2d) 553), and certiorari was
denied by the Supreme Court (283 U. S. 850). Certified copy of
the decree and judgment -roll was filed by the applicant for patent.
From the opinion of the Court of Appeals it appears that the four
claims of the Chichagoff Company were held invalid as to the
land in suit because made during the assessment year ending July
1, 1924, during which the Handy and Andy continued to be valid
existing claims; that as no assessment work had been done on the
Handy and Andy for the year ending July 1, 1924, these claims
had then lapsed; that the validity of the Juneau Nos. 2 and 3
were not in issue as they were not made the subject of adverse notice
prior to the institution of the suit.

The record shows that the discoveries on the'four claims of 'the
Chichagoff Company are on that portion of those claims not in
controversy in the adverse suit, but that the work and improvement
sought to. be accredited and apportioned among the four claims
as meeting the statutory requirement that $500.in work and improve-
ment must be' expended on each claim, consists of a tunnel entirely
within the area which the' court' held -neither' party was entitled to
posssess under their respective locations in suit.- It appears from-
the original field notes of survey, completed June 16, 1924, that
thisjimprovement was: nonexistent at that time, but was returned
by supplemental 'report of the deputy mineral surveyor as an im-
provement made prior to May 16, 1925, the date of last publication
of the application for patent and as ",in an advantageous position
for thei economical development of this ground of claims and
valued at $2500.C

By decision of October '31,41931, the Commissioner rejected' the
application of the Chichagoff Company to- the .extent of its conflict
with the iland' in suit as set' forth in the' judgmentiroll', and finding

f . 0 - 0 0 ~~~~9. ; . , . .. ; .. ;: -E- ... Vi
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the common improvement mentioned to be: within such area held that
it could not be applied as patent expenditure and also laid order
for applicant to show cause why the application should not be
rejected in its entirety. Upon further': petition, that the claims
proceed to patent, the Commissioner by 'decision of January 23,
1932 , held that the expenditures for patent must be made on that
portion of the claims free of conflict prior to the expiration of the
publication period, and to : accomplish this, applicant would be
required to republish and report notice of application, furnish
proof thereof and of continuous posting on the claims for the
statutory period of publication, but even if this showing be made,
as the judgment had destroyed the contiguity of the claims, appli-
cant must elect to proceed to patent on: only one of the three seg-
ments, namely (1) Chichagoff Extension Claim Number Four and
Jim Quartz, or (2) Chichagoff Extension Claim Number Three,
or (3) Delta; new proceedings being required for those segments
not retained in the present application.

The Chichagoff 'Company hast appealed contending that it "is
entitled to all the ground within the interior boundaries of the group
under its application, except such parts thereof as to which other
parties have prior rights or as to which the location was not effective,
and it should not be required to elect what segments it will go to
patent on," citing as authority for its proposition, Hustler and NeW
Year Lodle Claims (29 L. D. 668), War Dance Lode Claim (29
L. D. 256).

The effect of the judgment: of the court is conclusive as to the
possessory right of the Cjiichagoff -Company 'under their asserted
locations to the area' in conflict with the Handy 'and Andv claims,
and its patent proceedings are at an end as to that area. Brien v.-
Mo~fftt et al. (35L. D. 32), Perego v. Dodge (163 U. S. 160, 167-168).
The judgment' further establishes that the outlying portions of'its
claims, which mayf'be considered-valid, are not contiguous as the
application of the company does not emnbrace one 'piece or'body of
land held and worked in common ownership, as required by section
2325, Revised Statutes.: See: Wagner Assets Realization Corporation,
decided.March11, 1 932, (.53 I. D. 614).: The. proposition that these
noncontiguous'segments of different claims may be embraced in one:
application is' not supported 'by Hustler and Ne w' Year Lode ClDaimnsj
.supra, or by any principles' in Del Monte Minin C v. ast Chance
Mining Co. (171 U. S. 55). These last-mentioned cases only go so'
far as to hold that a ju Iior location may be legally located over a
valid senior location so as to acquire surface right to- the' none on-
flicting area a'd rights to the lodes or veins which may apexltherein,
though such area may be divided by the senior location into detached

671t
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portions. The only benefit this principle is to the Chichagoff Com-.
pany is' that the Delta. Quartz claim should be considered valid as
to: asmall area west. of the Handy lode as depicted on the plat of
survey, whose conetinuity is. broken with that Xpart of the Delta
Quartz claim, north, of Handy lode,,.by the latter's overlap. This
small segment of the Delta claim is contiguous to what is left of
-the C:hiehagoff Extensio-(Qlaim No. Three, so that theDelta Quartz
and (ihchagoi.FExtension. '(Claim No., Three outside the area involved
in the adverse suit may be consideredi contiguous and may be em-
braced in one application.
- a In. accordance with: these- views, it is held that the Commissioner

PQperly-rejected the application as to the area formerly embraced.
in the;. Handy and :Andy .claims. T-he company's locations* being
YOid to that extent they; can not hereafter. be used as a basis for
patent- in any gnew application. Furthermore, the company must
elect if it wishes. to proceed with, its application to eliminate there=-
from. either the outlying portions of the Delta Quartz and Chichagoft
Extension Claim Number Three, as one,.piece of land, or 'the out-
lying portions of the Jim Long and- Chichagoff Extension Claim
Number, Four, as, another piece- of land, the two pieces being, as
stated, iniontiguous.

With S respect to the availability of the- value of, the; tunnel work
of $2500 located on the' land involved in the adverse suit as common
improvement work for the valid segnents of the four claims, it may
be assumed from the official report and field notes of the mineral
surveyor that the work tends to' develop all thel claims in question
and was done between the time of the completion-'of the original
survey, Junev 16, 1924, .and the date of the expiration -of the period
of publication, May. 16, 1925; -a period, of time after the, Handy and
Andy claims had lapsed, and- before. the relocated junior claims
were made, which latter are of no effect as no adverse claim based
upon them was filed. It would seem therefrom that the tunnel was
run on unappropriated public land. The act of February 11, 1875
(18 Stat. 315), amending section 2324, Revised Statutes, applicable
to Alaska (Sec. 154, Comp. Laws, Alaska, 1918), provides-

That where a person or company has or may run a tunnel for the purpose of
developing a lode or lodes, owned by said person or company, the money so
expended in said tunnel shall be taken and considered as expended on said
lode or lodes, * * * and such person .or comrany shall not be required to
perform work on the surface of said lode or lodes in order to hold the same as
: required -by said -act.

Moreover, the rule is well settled that work'done outside of a claim
or group of claims, if not done in trespass and if done for the purpose

[vol.
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and as a means of, prospecting- or developing. the claim, as in the cas"
of -tunnels, drifts, etc.,' is as available for holding the claim or claims,
as if done within the boundaries, and may be done on patented land
or public land. Lindley on Mines, section 631; Mines and Minerals,
section 274, 40 :C. J. 831-832. Condemnation proceedings for the
running of tunnels for mining purposes is recognized in Alaska,'
section 633 (5) ,Comp. Laws, 1918.

Underneath public land not- claimed. by anyone he (the mining claimant)
could undoubtedly prosecute such work and acquire an easement at least when
the work was: completed; and in States where. :mining is. a public ,:use,, .on-
demnation proceedings would enable him to secure his right of way and thus
render it possible ,to 'prosecute work outside the claims and entitle it toa be
credited. (Lindley on Mines, Sec.'631.)'

It 'is therefore held 'that rithe Chichagoff.Company is entitled.to
credit for the tunnel as common development work for the claims to
which it is sought to be apportioned, nothing appearing to" indicate
it was not done in good faith under claim of right
' Priajaae,i the Chichagoff CompEany being entitled to credit for;
the tunnel improvement, which .was made before 'the: period of publi-
cation had expired,: and such other; defects in the application as have
been specified by the Commissioner, appearing to be curable by sup-
plemental showings, no good ground is perceived for requiring the
company to begin publication -and posting- anew for'. the outlying
segments jof the claims "vwhich he may elect to retain in the applica-
tion. No' adverse rights' by a .stranger could be acquired, to such
area by relocation, for admitting that the final certificate was issued
without authority of law and therefore void on its face,[nevertheless,
after the commencement and during the pendency of the adverse
proceedings the applicant for patent is :not obliged to keep up the
:annual assessment: work.': Mar LCod1e. -:g CI (30 L. .
202, 211).

The coorcidusions herein, rveached are .predicated upon the matters
of fact alleged in the record and do not preclude the institution of
proceedings upon' the, report of the mineral inspector 'w Ko exam-
mined the land, questioning the verify "of ithe discoveries alleged and'
the adaptability of' the tunnel work 'as a common iuprovemehnt- as to
certain claims involved shuld the Commissioner deem such, proceed-'
.ings warranted. ' .

As modified :herein, the' Commissioner's; decision is affirmed and the
case remanded lfor' further 'proceedings in harmony 'with'the viewsh
above expressed-

:Affrmed an d'r0nanded.
18607-32--von.53! 43
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FUR FARMING IN AIASKA-RENTALS-CIRCULARS NOS. 491 AND
-1108, AMENDED-

INSTRUCTIONS

[Circular No. 12711]

DEPARTMENT OF THE INTERIOR,

GENERAL LAND OEFICE,
.Wa.shington, D. (7., June 1, 193e2.

REGISTER AND CHIEF OF FIELD DIVISION, ANCHoRAGE, ALASKA;
REGISTERS AND RECEIVERS, FAIRBANKS AND NOME, ALASKA:

The' paragraph of Circular No.: 1108 (52 L. P. 27, 29), and para-
graph 6, page 18 of Circular No. 491, relating to rentals under the
regulations governing fur farming iin Alaska, issued in pursuance
of the act of July 3, 1926 (44 Stat. 821), are hereby amended to
read as follows:

.Every lessee under this act shall pay to the lessor in advance a minimum
rental of $5 per annum on leases for all tracts up to and including 10 acres,
-a minimum of $25 annual rental on all leases of tracts over 10 acres fand not.
exceeding 640 acres, and a minimum of $50 annual rental on leases of tracts
exceeding 640 acres, and shall pay a maximum rental equal to. a royalty of
1 per cent on the gross returns derived from the sale of live animals and
pelts, if the amount thereof exceeds the minimum rental mentioned, such
yearly rental to be credited against the royalties as they accrue for that year.

C. C. MOORE, Coinmmsiioner.
Approved:

JOHN H. EDWARDS,
Assistant Secretary.

RIGHTS 9OF .WAY WITHIN MOUNT MoKINLEY NATIONAL PARKJ,
ALASKA

Opinion, June 6, 1932

RIGHTS OF WAY-POWEB PRxoJEaTs-REREnvoins-NATIONAL PARKs-AiAsKA..
Rights of way for power projects and for the storage and carriage of water

authorized by the act of February 15, 1901, can not be granted within
the boundaries of the Mount McKinley National Park, Alaska, as originally
established by the act of February 26, 1917, except upon specific authoriza-
tion by Congress, but permits for purposes other than the storage or car-
riage of water or development -or transmission of power authorized by
-the act of 1901 may be granted without such specific authority.

RIGHTS OF WAY-PERMITs-LICoNsrs-LAND DEPARTMENT-NATIONAL PARKS-
ALASKA.

The authority of the Land Department to issue permits and licenses without
first obtaining consent from Congress within those portions of the Mount
McKinley National Park, Alaska, added to the park by the acts of January
80, 1922, and March 19, 1932, are restricted to such projects as are not
inhibited by the act of March 3, 1921.

[Vol.
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RIGHTS OF WAY-PERMITs-LICENSES-LEASE---FEDERAL WATER POWER AcT-
NATIONAL PARKS-ALASKA.

The 'act of March 3, 1921, which anmended the Federal Water Power Act
so as to prohibit the granting of perits, licenses, leases, or authorizations
for any of the purposes specified therein within any national park as then
constituted without first obtaining specific authority from Congress, is
applicable to those portions of the Mount Mc~inley National Park, Alaska,
added by the actsm of January 30, 1922, and March 19, 1932.

FINNEY, Solicitor:
The Director of the National Park Service:: has submitted 'for

consideration and opinion certain questions which have arisen in
,connection with a proposed letter of in'structions prepared by the
General Land Office regarding rights tof way within the area added
to Mount McKinley National Park, Alaska, by the act of March 19,
1932 (47 Stat. 68), extending the boundaries: of the park.

The following is quoted :from the memorandum submitted:-

These instructions as preparedi would subject the entire area within the
Mount McKinley National Park to applications for location of rights-of-way
under the act of February 15, 1901 (41 Stat. 790), for electrical plants, irriga-
tion and other purposes. There is also attached to the file: some memoranda
reflecting a difference of opinion as to whether or not the prohibition against
the location of 0 rights-of-way for electrical plants, irrigation, and -similar pur-
poses contained in the act of March: 3, 1921 (41 Stat. 1353), would apply to
this park as extended.

,The Mount McKinley National Park was originally established by the act
of February 26, 1917 (39 Stat. 938). Boundary extensions of the park have
been provided for by the act of January 30, 1922 (42 Stat. 359), and the
recent act of March 19, 1932 (47 Stat. 68), which is the subject of the present
proposed instructions of the General k Land Office. After considering the
memoranda attached to this file it would appear that the arguments in favor
of the view that the act of February 15, 1901, supra, permits the location of

: rights-of-way in the park, can have application, if determined to be correct
legally, only to lands added to the park since the enactment of the 'act of
March 3, 1921, supra, which prohibits authorizations in national parks then
existing and within boundaries as then constituted, for electrical plants, irriga-
tion and similar purposes.

In order to clarify the position of the Service in this matter, it is therefore
respectfully requested that the following questions be submitted to the Solicitor
for consideration and his opinion thereon.

1. Whether the language'of Section 2 of the act of March 19, 1932, reading
"all acts supplementary to and amendatory of said acts are made applicable
to and extended over lands hereby added to the park " may be legally construed
i to extend the prohibition of the act of March 3, 1921, over the area. added
to the park by said act of March 19, 1932.

2. If the language of. the' act of: March 19, 1932, quoted in question 1 is
not deemed sufficient to extend the prohibition of the ac of March 3, 1921, 
to the lands added to the park by that act, whether the provisions of the act
of March.3, 1921, still apply to .the areas in the park:-

-(a) As originally established in 1917.
(b) The lands addedin'1922.

i'4(c) The lands'.added in 1932. i v :i ; ;I 
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Section 2 of the act of March-19, 1932, supra, reads as follows:

That the provisions of the Act of August 25, 1916, entitled "An Act to establish
:a national park service, and for other purposes," and the Act of February 26,
1.917, entitled "An Act to establish the Mount McKinley National Park, in the
Territory of Alaska," together with 'all Acts supplementary to and amendatory

of;'said Acts are made applicable to and extended over 'the lands hereby added
to the park.

The act of March 3, 1921,- spra, provides-

That hereafter no permit, license, lease or authorization for dams, conduits,
reservoirs, power houses, transmission lines, or other. works for storage :or
carriage of water, or for the development, transmission, or utilization of power,
within- the limits as now constituted of any national park or national inonu-
ment shall be-granted or made without specific authority of Congress, and soo
mnuch of the Act of Congress approved June 10, 1920, entitled "An Act to create
a Federal Power Commission; to provide for the improvement of navigation;
the development ofv water power;. the use of the public lands in relation thereto;
aend to repeal section 18 of the river and harbor appropriation Act, approved
August 8, 1917,; and for other purposes," approved June 10, 1920, as authorizes
licensing such uses of existing, nationai parks and national monuments by the;
Federal Power Commission is hereby repealed.:

The act of February 26 1917, supra, which originally established
the-national-park, and theprovisions of which were -expressly ex-
tended to the area added to the park, provided in: section 2 that
nothing in the act shall affect any valid existing claim, location, or
entry, existing under the public land laws prior.to February 26,
1917. 0In section 3 it was provided that 0 whenever consistent with
the primary purposes of the park, the act of February .15, 1901,
"applicable to the location of. rights of way in certain national
-parks and natibnal forests for irrigation and other puirposes shall
be and remail' applicable to the lands within the park," and in sec-

--tioh 4 it was further provided that "' nothing in this act shall in any
way modify or. affect the mineral land, laws now applicable to, the
lands in thle said park."]: .

Section 2 of the act of March 19, 1932, quoted in full above,-exa-
pressly made the provisions of the above act, together' with all acts
"supplementary to and amendatory of" said act, applicable toWthe
area, added to the park. -

IX thus-sseems- clear that it was the intention of Congress to make
applicable to the added area the above-quoted provisions of-the act
-of February 26, 1917, tpgether with other provisions of said abt and

-any supplemental provisions added by laterjlegislation, except insofar
as such ..provisios -have subsequently been; amended, modified, or
repealed. C

The questions presented in the -Director's memorandum 0 concern
Ilarticularly the effect of subsequent legislation upon the provision
in section 3, that wherever: consistent with the primary purpose of the
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*parks the act of JFebruary 15, 11, :" shall be' applicable to the lands
within the park."

The scope of the act of February'`15, 1901, and the subject matter
coverfed thereby is: plainly stated.in the act, which reads as follows:

That the Secretary of the Interior 'be, and hereby is,- authorized and em-'
powered, under general regulations to be fixed by him, tox permit the use of
*rights of way through thd public lands, forest 'and other reservations of the
United States, and. the Yosemite, Sequoia, and General Grant National Parks,
Californiai for electrical plants, poles, and lines for the generation and distri-
Ibutio oof' electricalpoWer,and'for !telephone- and telegraph purposes, and for
canals, ditches, pipes and pipe lines, flumes, tunnels,: or other water conduits,
and for water plants; dams, and reservoirs used to promote. irrigation 'or mining
or, quarrying, or thbe manufacturi4 or cutting of timber 'or ilumnber or the
supplying of water for domestic, public, or anyl-other beneficial uses :to the:
extent of the ground occupied by such canals, ditches, flumes,. tunnels, reservoirs,
or other water conduits or water plants, or electrical or otherv works permitted
hereunder, and not tol xeed fifty 'feet on, each side of the' marginal limits
t. $ 0thereofu or not gto' exceed fifty feet on each 'side of the center line ofgsueh pipes
and'pipe lines, electrical, telegraph and telephone lines and 'poles, by any citizen,
association, oricorpotation of the United States, where 'it is intended by such
to exercise the use permitted hereunder 'or any one or more of the purposes
herein-named: JProvided, That such permits, shall be allowed within or through
any of the Ssaid parks or any forest, military, Indian, or other reservation only
:: upon theapproval of the chief officer of'the department under whose super-
vision such park 'or reservation falls and upon a finding by him that the same
is1not incompatible with the public interest.: Provided, further, That all permits
givenh hereunder. for telegrapht and telephone purposes shall 0be, subject to the
provisioni of .title sixty-five of the Revised Statutes of the United States, and
amendments thereto, regulating rights of way for telegraph companies over the
public domain: And provided further, That any permission given by the Secre-
tary of the Interior under the provisions of this Act may be, revoked by him
orr his successor in his Idiscretion, and shall not be held to confer any right,
or easement, or interestf .in, to, or over any public land, reservation, or park.

By sedtion 1- of theiD act of February 1, 1905 (33 Stat. 628), the
: Secretary' of Agriculture was vested with jurisdicti'on-'to pass upon
D $all applications under the act of February 15, 1901,for permission
to oecupy an'use lands' in national forests.

'The jurisdiction of the several departments 'with respect to rights
of 'way for 'pwer developmenit and 'transmission, however, was 0af-
fected by the Federal Water Power; Act of June '10; 1920 (41 Stat.
1063). 'The el&&t of this legislation' was discussed 'by: the Attorney
General in an opiniof dated' March 3, 1921 (32 Ops. Atty. Gen. 525),
Where, at page 528, he says-

; The comprehensive character of -this Act isn indicated by its title, which
reads:: : <; t0 t 0 

"A A&ct to create ra Federal Power Commission; to provide for the improve'
ment of navigation; the. development :of water: power; the . use of the public
lands in relation thereto, and to repeal section. 18 of the River and Harbor
Appropriation Act, approved, August 58,j '1917,; and for other purposes." .(41
:Stat. 1063).
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This Act provides a- compiete, and detailed seheines.for -the :development and.
operation under public control of all the water-power resources of the public
domain, reserved and unreserved, and of all the navigable rivers under the
jurisdiction of the United States. :It creates a new body called the Federal,
Power Commissioni and places in its fhands -authority to investigate all' the
water-power resources of. thee United- States fand Icontrol their. development
in so. far as the Government has jurisdiction either by reason of ownership
of lands or control over waters; .and it expressly, repeals "all Acts or parts
of Acts inconsistent with this Act."- (41 Stat. 1077). .

It seems clear that it was the purpose *of Congress to .bring under this -Act
all future power development within the jurisdiction of-the United States, andl
to concentrate in the hands of the Federal Power Commission -all the adminis-.
trative authority thereover which was in part previously distributed among,
the Secretaries' of the Interior, Agriculture, and War. It is alao clear that no
further original permits, at least, were thereafter to be issued by the Secretaries.

And in 51 L. D. 41, it was held by this department (syllabus)-

The Federal Water Power, Act, confers ,upon the Federal Power.. Cdmmission
the -jurisdictionmand ,control over rights .of way for power purposes, formerly
exercised under thejact of February 15,, 1901, by the 'Land Department, except
as to projects involving, Indian:.allotments or where the electrical energy is to,
be developed other.than hydraulically. - - -

- It thus appears'to be well established that-the Federal 'Water
Power Act superseded the Iact of February 15,_ 1901, in'sofar as all
projects on p-ublic. lands and reservations. are concerned,' wich in-,
volve the cotstruction, operation, fand maintenanice of dams,. water
conduits, reservoirs, power houses, transmission lines, or other- project' 
works for the'development, tran'smission and 'utilization of 'power,
vwith few exceptlons. : - ;

it will be seen that by the, act of March 3, 1921, swpm, hereinbefore
quoted in full, the Federal, Water Power Act was ;amended so as to -

prohibit the- granting of: permits, licenses, :leases, or authorizations
for any, of the purposes specified therein within any national park
as then -constituted- without specific authority: of : Congress.- The:
language is ibroad and- clearly, includes; all permits or authorizations-
of the specified character within the purview- of- the Federal Water
Power Act. It follows that no such permits or- authorizations could
lawfully be issued for lands within the Mount..McKinley National
Park as coustituted March 3, 1921, by the Federal Power CGommis-
sion without specific authority of C'Qongress. It is also noteworthy
that section 4 of Regulation 1 of the Federal Power Commission
excepts national monuments and national parks from the definition
of "Reservations " as used in the regulations.

The question then remains as to the extent the authority of this
-department-under the-act of-February 15,1901,-for the granting of
permits or-authorizations for rights of: way other than l- hose within 
the purview iof the Federal Watera Power Act was or is 'affected4 boy
the amendatoryv act of March 3 1921; :itpra.

EV6l.-
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This act&primarily was an..amendmentV ofi.the' Federal .Water.
Power Act but its-applicability to an application: for purposes other
than power was .considered .by this office under: date of. April. 23, 
1924 (50 L. _D. 388), involving an application by the Arbuckle Reser-'.
voir-. Company for extension pof, an; irrigation :easement - in Rockyq
Mountain- National Park. under- 'the act of March 3, 1891 (26 Stat.
1095).: In that ease the, view:was& expressed :that the inhibition 'in the :
act of March 3, :1921, against' thd granting thereafter of any- permit
or other authorization for reservoirs or other 'worksi for the storage 
~or carriage of water within the.limits of-any 'national park or na-
tional monument .without fspecific: authority of Congress, is appli--
cable to such works for irrigation 7purposesq as well as for powbr
purposes and precludes the granting of an extension of a, right, of
way over such' lands for an irrigation- reservoir constructed pursuant
to tho 1act of March 3' 1891.t, The following- is quoted fom the

:opinion (p. 390)::

The language of this law is comprehensive and absolute. It expiessly pro-
hibits; the granting thereafter of any permit or other authorization'for resei-
voirs or other works for storage or carriage' of water within -the limits of any
national park or national monument without specific authority of Congress.
The inhibition applies to such works, for' irrigation purposes as well as for
power purposes. That such is the letter. of,. the ,law can, not ,be question'ed,.
and the safeguard thus provided is just 'as appropriate in the: one case 'as8 inii
the other. If lfa storage reservoir or'a 'canaI b6e`regartded asobjectinabnd 
inconsistent with the purpose of 'the reservation when such structures are in-
tended for use in connection with power development, it is difficult to see:
wherein they would be: unobjectionable If Sintended for irrigation..

The language of the: adt'of March3, Z1921, is broad in its scope' and
the inhibition inclides permits, licenses <leases, or authorizations for'
dams, conduits, reservoirstpiower houses,ltransmissioh lifies, br other
works for the storage'or carriage of water, or for the developmenLit,
transmission, or utilization of ower. :Though the act was primarily
an amendment of the Federal Water Power Act, the prohibition:
applies: to permits or authorizations for reservoirs or other works
of thed character specified, but it clearly does not apply to permits
or authorizations included in said act of February 15, 1901, for pur-
poses' ~other than'storage or dcarriage of water or developuient or
transmission of power.

Answering the questions submitted, I am of the opinion tha't
as to hydro-electric projects involving the generation Pandl tranps-
mission of::power formerly authorized under. the act of.i February
1.5,:1901, supra, but afterwards included within the purview of the
Federal Water Power Act,' and other works for the storage and car-
riage tof water as authorized by the act of 1901, no permits, licenses,
keases, y or :authorizations may, be. granted. or- made 4witthout specific;
authority :of Congress within ithe boundaries of Mount McKinley
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National Park,.. as. originally established in 1917; Ast t6Ahe;lands
added to said park: iii' 1922 and in 1932, it'is significant that the
F:edetral Power Comrmission. in its 'regulations has expressly excepted
national parks and imonuments from the class of :"reservations'?
over .Whidh it is authorized to :grant perffitsI and licenses,. and it is
clear, that this department .was without authority to grant 'permits
or. authorizations for power.purposes. under, the: act of February 15,
1901, since the passage -of the: Federal Water, Power Act. As to
other projects, the .authority of this department to .grant permits
:without specific authority of Congress is restricted to. projects which
are not ,:within the purview of the act ofiMarch 3, 1921, sup r.
Concerningf such projects, it does not appear necessary, to promul-
gate special0 'regulations either as to the a.rea includeda; within xthe
original boundaries of the park or the areas subsequently added
thereto. Any 'applicatiOnS submitted may, appropriately be disposed
of under existing regulations. -

Approved:,
- .JOHN HI. EDWAR1DS,

< Assis~tant Secretary. X. - ::<: .: : :-

TRUST 'PATENTS FOR A LLOTTED LANDS WITHIN POWER SITE
WITJ{DR;AWALjS. ON THE: COLVIE, INDIAN RESERVATION

O piion., June 6, 1923.

COtvnXx INDIAN LANDS-LOTMENTRUST PATENT-WITHDRAWALS FOR
POWER AND RESERVOIR SITEs-FEDERA WATER POWER ACT.

Section 24 of the Federal Water Power~ Act of June 10, 1920, providing for
the issuance of patents on locations, entries, selections, or filings thereto-
foremade on lands reserve as 'water power'sites, subiec to the limitations
and' conditions therein contained, has no application to tribal Indian allot-
ments embracing lands on the ;Colville -Indian Reservation withdrawn for,
power or reservoir sites under section 13 of the act. of June 25, :1910.

INDIAN LANDIS -INDIANS-PJBLIo LANDS-STATUTES.

Congress has : almost universally mnade matters. relating to Indians and In-
dian reservations the subject of acts separate and distinct from those.
relating to the public lands, and it is well settled that general laws do
not incliide them unless an intention to 'do so is manifest.

WITHDRAWALS-POWER SITES-REsERvoIR SITES-IRRIGATION-INDiAN LANDS-
PUiLio LANDS.- -

The act of June 25: M1O, aauthor'izing' the President to temporarily withdraw
public lands for power sites, irrigation, classification, or other 'public pur-
poses, ahd section-18 bf another act of the same: date authorizing the Sec-
retary of the Interior to reserve lands within any Indian reservation val-
uable for power or reservoir sites or needed for use in connection with any
irrigation project were intended to be separate and distinct as 'to the sphere.
of' operatidn, the fformer relating exclusively to public lands, the' latter' to
Indian lands. :

:[Vol.-.
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P ~ ~WivmATER POWER ACT-RESEVATIONS--VWODSs AND PHIRAsMEs

The term "reservations of the United States,": as defined in the Federal
Water Power Act of June 10, 1920, embraces tribal lands in 'Indian reserva-

* tions, but it does not include Indian allotments.

CoLvTET INDIAN LA;NDs--ALLOrMENT-WITHDRAWAL-PowER SITEs-REFSEvOIR
* ITE Sn-SEOCEWAEY OF THE INTEaIOR.

The Secretary. of the Interior has full. power to revoke withdrawals made by
him under section 13 of the act of June 25, 1910, for power and reservoir

: sites embracing allotted lands on the Coiville Indian Reservation.

COLVILLE INDIAN, LANDS-ALOTMENT-TRUST PATENT-WITHDBAWAILPOWEB
SITES-RESEnVOIR SITES-InRIoATnON-IMPRovMEN'TS-DAMAOGES..

Trust patents may be issued for allotments on the Colville Indian Reserva'
tion embracing lands 'withdrawn by the Secretary of the Interior under
section 13 of the act of June 25, 1910, for power and, reservoir sites, twhere
no irrigation project*has been authorized, such patents to be subject only

. to theV provisions of section .14 of that act which* empower that official
to cancel patents should the lands be required under authority of Con-
gress for the purposes for which they were reserved, in which event
the allottees are to be reimbursed for their improvements out of any moneys
for the construction of the irrigation, project.

FINNEY, Solicitorr:

My opinion has been requested in the. matter of issuing trust
patents for certain lands fallotted to Indians of the ColVille Reser-
vation; Washington, especially those allotments: where: the issuance
of trust patents was suspended because the: lands wer6 included in
Power Site Withdrawals 'Nos. 211 and1 212 under section 13 of the;
Act of June 25,1910 (36: Stat. 855, 858). :- These 'withdrawals are
along the Nespelem and Sank Poil Rivers within said reservation -and
were approve'd by the Secretary of the Interior on November 7 and
13, 1911, respectively.

The allotment selections were made a number of years ago and the
Indians have all along manifested a strong- desire to; secure trust
patents. In response to a request: by the Indian Office on February
7,1929,2 for opinio-n as to whether the lands might not be eliminated
from :Athe power site withdrawals, the Geological Survey'has stated
that favorable recominendation in the':'matter had been made to the
Federal Power Commission. It wasf believed that: the D:commission
would favor the: issuance of trust patents if they were made to con-
tain a reservation of the right of the United States or its permittees
to use the lands for power site'putposes in accordance with the pro-
visions of section 24 of the Federal Water Power.Act of. June 10,
1920 (41 Stat. 1063, 1075).

Action on the requestfor opinion was deferred to await' a fuPither
field examination which it was desired'to have'on the Colville Re'er-
vation and repott thereon by the Geological Survey> both of which
were made some tiine ago. 0 In addition to theq withdrawals' on' h

681
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San Poil and, Nespelem Rivers, the report. also refers to withdrawals
on: Hall Creek,. within that reservation.

-In the request for opinion, after referring to section 13 of the act
of June 25, 1910 (36 Stat.:8551 858), under which the power site with-
drawals in question were made; section 24. of the Federal Water
Power Act of June 10, 1920; to the [unreported] case of Agatha
Stensgar, an allottee on the Colville Reservation; 'to the repeated
attempts'that have been made to obtain legislation in the premises:
and to an [unpublished] opinion rendered by'the Solicitor for this
department, approved January 28, 1924, in accordance with which
limited trust patents were issued to numerous Indians. on the Flat-
head Reservation, Montana, for lands within power site withdrawals;
on that reservation, the Indian Office concludes as follows:

In view of the foregoing and as the views heretofore expressed in regard to
the matter are conflicting, it is desired to have the opinion of the Solicitor for
the Interior Department as to whether or not the Solicitor's opinion of Janu-
ary 28, 1924 (M. 11410), concerning the issuance of trust patents for Pilathead
Indiana allotments involving lands withdrawn for powerf site purposes should
be adhered to, and if so, whether .said 'opinion is- applicable in regard to simi-
larly. allotted Indian lands in general, especially those allotments son the Col-
ville Reservation where the issuance of trust patents has been suspended be-
cause the lands are involved in. Power Site Withdrawals Nos. 211 and 212.

The apparent. conflict between, the views set forth in the Solicitor's
opinion -of 1924 and th6seo of the department expressed both before
and after said opinion renders it expedient to review somewhat that
-phase of the matter. That opinion concluded as follows:

Viewing the several statutes herein mentioned in the light: of their manifest
policies I am of the opinion that there is ample authority under existing law
for the issuance of limited patents of the character indicated for the lands
referred to.

The above refers to the limited patents called for by section 24 of
the Federal Water Power Act of June 10, 1920.

In a letter addressed to the Secretary of the Interior on March 2,
1921, the Commissioner of the General Land Office held in-regard
to issuing a trust patent to ;one: Agatha Stensgar, an allottee on the
ColvilleReservation, for land included in a power site withdrawal-

-There is no authority for issuing trust patent on the allotment of Stensgar
with a reservation of power site'and related privileges uider the act of :June 10,
1920. As no authority exists for issuing a patent on this. allotment, with reser-
vation of such power site privileges to the United States, a patent can not be
issued to the Indian while the present reservation is intact.

The reply of the. department, under date of March 7, 1921, to the
above letter concludedas follows:

After consideration of the subject, I concur in the conclusion reached by you,
but believe the department should consider the advisability of securing legis-
lation which will permit such allotments to be patented, subject to a water

[ Vol.
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power reservation 'similar to that contained in the. said act of June 10, 1920,
ratherithan to undertake to cancel the allotments, :particularly if the Indians
desirejto retain same.

Appropriate' bills were from time to time prepared and submitted
to'Congress but no legislation-oh the subject Was ever'enacted. In
submitting a 'proposed bill under date of February 20, 1922, provid-
bigt for the'amendiment of' section 13 -of the act of June 25, 1910
(36 Stat. 855,-858), the department said-17' 

The necessity for, this amendment is due to the fact that in the opinion of
this department there is no law authorizing the issuance of patent to an Indian
on an allotmient 'embracing tribal lands withdrawn'under section 13 of the act
of June 25, 1910, 'supra; for power or reservoir sites.

Section 24 of the act of. 'June 10, 1920 (41 Stat. 1063, 1075), providing for
the issuance of patents on locations, entries, selections 'or filings theretofore
made on land reserved as water power sites, subject to the limitations and
conditions contained in the said section 24, is held not to apply to tribal, Indian
allotments' covering lands withdrawn under section 13 'of the said act of
June 25, 1910.

The bill,jif passed, will enable the issuance of patent with proper reservation
on a, large number of allotments embracing lands withdrawn for power site
purposes which have been suspended in the General Land Office.

In reporting on the introduced bill under date'.of 'March 18, 1922,
the department, after stating, among other things, that these provi-
sions would enable patents to issue tdo a cOnsiderable, number. of Col-
Ville Indians' whose allotments had been suspended, said-

It is considered that administration of the lands allotted to Indians which
are valuable for power site or reservoir purposes and are withdrawn under
section 18 of the act of June 25, 1910, Supra, relating to Indian matters should
be entirely under the direction of the: Secretary of the Interior, who is by law
intrusted with the charge of matters relating to Indians, as was evidently the
purpose of the act, the same having been passed upon the same day as the act
.(36.Stat. 847)1 which provided for the like withdrawal of public lands.

Matters relating to Indian reservations have almost universally been made
by Congress the subject of acts separate and distinct to those relating to public
lands, and it is believed that this distinctieon and policy is a beneficial one which
should be' maintained.

In May, 1926,'the department approved a recommendation of the
Indian Office for issuance of, trust patents in connection with certain
selections which were excepted from approval in '1922 on a schedule
of' allotments made 'to'Indians on the Blackfeet Reservationwin Mon-
tana.'. The suspended allotments were for lands "withih an area
,withdriawn underd section 13 ,of' the. act of June 25, 1910 (36 Stat.
855, 858) . a t-]

In a communication from the General Land Office which the de-
partment approved July 8, 1926% it was said-

The lands in questioff having been Withdrawn under section 13 of the act
of June 25, 1910 (36 Stat. 858), being needed in connection with the St. Mary's
Storage Unit of the Milk River; Project and being in an Indian, reservation
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which- has not been restored to the public domain, there is no eauthority to

issue a patent with a reservation 'comprising 'the withdrawals in question

such as is provided for in section 24, of the Federal Water Power Act (41

Stat. 1063) soQ that in default of additional legislation, .such as contained in

S. 665, 68th Congress, trust patents could not be issued for those subdivisions

of the allotments embraced in said withdrawals.

It may be stated here that on December 16, 1931, the Indian

Office, referring to the above Blackfeet allotment selections, sought

the advice of the Geological Survey as to "whether or not any of

the above deesribed lands might be releasedd from the reserves created

for power site purposes." , The:' Director of the Geological Survey,
mnder date of January 9, 1932, submitted the matter tothe Secretary

of the Interior with the. following statement and request::

An examination of the records indicates that these lands have value for

power purposes, but the time of development is probably' remote because of

ack of market. Development when made will probably be by conduit so

that there Swill be little interference with the use of the land for grazing,

which is the most probable use other than power development.,,.

I am informally advised that the Federal Power Commission if requested

would probably make a determination toithe effect that the value of ithe lands

for power-site purposes xwould not be injured or destroyed by the approval

of allotment selections and subsequent patenting subject to the provisions

of section 24 of %the Federal Water Power Act.

Before this matter and similar cases are submitted. to, the Federal Power

Commission an opinion by the Solicitor is requested as to the applicability of

section 24 of the Federal Water Power Act to Indian allotments.

The above comimunication from the Geologidal Survey' was not

formally referred to the Solicitor fot opinion andd no action, has as

yet been taken in .the matter. The, recognition which is given by

the Geological Survey to the. supposed. authority ~of the Federal

Power Commission in the E premises is apparently 0 due to the views

expressed in the Solicitor's opinion' of January 28,' 1924, relating

to 'Flathead withdrawals 'and allotments.

There are, two well-defined facts of date; June 25, 1910,for,'the
withdrawal of lands for power site purposes; the first being ant act

entitled "An Act to authorize the President of the United States

to make withdrawals of publiC kands in certain cases." ' [Italics sup-

plied.] * (36 Stat. 847)', section 1 of which provides as follows:

That the President may, at any time in his discretion, temporarily withdraw

from settlement, location, sale, or entry any of the publio lands of. the Un4ted

States including the District of Alaska,, and reserve the same for water-power

sites, irrigation, classification of lands, or other public purposes to be specified

in the orders of withdrawals, and such withdrawals or reserves shall' remain

in force until revoked: by him or by an act of Congress. [Italics supplied.]

The other act of date June '25, 1910, which authorizes the Secretary

of the 'Interior to withdraw lands within any :Indianiv R'servation

valuable for power or reservoir sites; is found in section 1:" of said

act (36 Stat. -55,858), -ahd reads as follows:

;[vol,.
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.:That the Secretary of the Interior be, and he is hereby, authorized, in his
discretion, to reserve from location, entry, sale, allotment, or other appropria-
tion .any lands within any Indian reservation, valuable for power or reservoir
sites, or which may be necessary for use in connection with any irrigation
project heretofore or hereafter' to be authorized by Congress: Provided, That
if no irrigation project shallhbeyauthorized prior to the opening of any Indian
reservation containing such power or, reservoir sites the Secretary of the
Interior may, in his discretion, reserve such sites pending future legislation by
Congress for their disposition, and he shall report to Congress all reservations
made in conformity with this Act.

The act of ;June 10, 1920 (41 Stat. 1063), is entitled "An Act to
create a Federal Power Commission; to provide for the improvement
of navigation; the development of water power; the use of the public
lands fin relation thereto * * *.X [Italics supplied.] In section
3 the words 'epublic lands" as used in the act are defined to mean
such lands and interest in lands owned by the United States as are
subject to private appropriation and disposal under public land
laws. The act also applies to tribal lands in Indian reservations, but.
not to Indian allotments.

Section 4 provides for issuing licenses for the construction pur-
poses enumerated "upon any part of the public lands and reserva-
tions o f the United States," provided that it is determined that the
license; will not interfere withl the purpose for which the reservation
was created or acquired.

Section 24 provides as follows:

That. any lands of the United States included in any proposed project under
the provisions of this Act shall from the date of filing of application therefor
be reserved from entry, location, or other disposal under the laws of the- United
States until otherwise directed by the commission or by Congress. Notice
that such application has been made, together with the date of filing thereof
and a description of the lands of the United States affected thereby, shall be
filed in the loeal land office for the district in which such lands are located.
Whenever the commission shall-determine that the value of any lands of the
United States :so applied for, or heretofore or hereafter reserved or classified
as power sites, will not be injured or destroyed for the purposes of power
development by location, entry, or selection under the public-land laws, the
Secretary of the Interior, upon notice of such determination, shall declare such
lands open to location, entry, or selection, subject to and with a reservation of
the right of the United States or its permittees or licensees to enter upon,
occupy, and use any part or all of said lands necessary, in the judgment of the
commission, for the purposes of this Act, which right shall be expressly
reserved in every patent issued for such lands; and no claim or right to com-
pensation shall accrue from the occupation or use of any of said lands for said
purposes. The United. States or any licensee for any such lands hereunder may
enter thereupon for the purposes of this Act, upon payment of any damages
to crops, buildings or other improvements caused thereby to the owner thereof,
or upon giving a good and sufficient bond to the United States for the use and
benefit of the owner. to secure the payment of such damages as may be
deter and fixed in an action brought upon the bond in. a. court. of
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competent jurisdiction, said bond to be in the form prescribed by the
commission.

T he proviso to the above -section, which reads, ."that locations,
*entries,' selections, or filings heretofore made for lands reserved as
water power sites or in connection with water power development or
electrical transmission may proceed to approval or patent under and
subject to the limitations and conditions in this section contained,"
is of significance in connection with any question as to whether this
act applies to allotments covering lands withdrawn under section 13
of the act of June 25, .1910 (36 Stat. 855, 858). The lands on Flat-
head Reservation involved in the Solicitor's opinion of January 28,
1924, were withdrawn by the President under the act of June 25,
1910 (36. Stat. 847), which expressly refers to ." public lands,". no
mention whatever being made of "Indian lands," whereas with-
drawals for power site purposes on, the Colville Reservation were
made by the Secretary of the Interior under section 13 of the act of
June 25, 1910 (36 Stat. 855, 858), which expressly refers to lands, on
Indian reservations. This constitutes a.major distinction between
the Flathead and Colvilie situations, referring to which it was said
in the Solicitor's opinion of January 28, 1924, that it 'can make but
little difference for in either event these lands are now available for
development under the subsequent legislation by Congress "-which
means under section 24 of the water power act of June 10, 1920. In
its request for that opinion on December 10, 1923, the Indian Office
said-

It is desired. to have an expression of the opinion of the Solicitor for the
.Interior Department as to whether or not the lands in Power Site Reserve No.
397 were correctly withdrawn under the act of June 25, 1910 (36 Stat. 847), and
if not properly withdrawn, whether trust patent to Indian allottees may prop-
erly be issued in accordance with the provisions of section 24 of the Federal
Water Power Act' of June 10, 1920, supra:

That Office had previously stated in its request, after referring to
the two acts of June 25, 1910-.

If this withdrawal was properly made under the public land withdrawal act
of June 25, 1910, supra, there is no doubt but that section 24 of the Federal
Water Power Act will apply, but if the reserve was not so properly withdrawn,
the operation of this section over the lands involved can not be legally
sustained.

It is not believed that the withdrawal was properly made under the act
providing for the withdrawal of puUic lands.

It was stated in the letter of the General Land Office dated March
2, 1921, hereinbefore mentioned, referring to section 24 of the act
of June 10, 1920-

In so far as any inference can be drawn from the title and body of, the act,
such inference points to the view that this is an entirely distinct act and

686 [Vol.



53] DECISIONS OF. THE DEPARTMENT OF THE INTERIOR

is not intended to include or affect the prior withdrawal act of June 25, 1910. It
is believed that if Congress had intended to provide for the issuance of patents
to Indian allottees for tribal lands, with a reservation under this act,. it
knowing that there was an act providing for the reservation of lands valuable
for power site purposes on Indian reservations and over Indian allotments,
would have especially included such allotments among the forms of disposition
which could proceed to patent under the act, with the reservation provided.

Acts of Congress' relating to the public domain are not held to apply to
Indian reservations. The mineral laws do not apply unless extended thereto
by special act. The laws relating to surface rights have not been made to
apply to Indian reservation lands. On the day, June 2.5, 1910, that the act
authorizing power sites on the public lands (36 Stat. 847), was passed the
act authorizing withdrawals for such purposes (36 stat. 855, 858) on Indian
reservations was also passed. In short the two classes' of lands have been
kept distinct and legislation of a mixed character affecting both has been
unusual. The intention of Congress in such cases must be clearly -expressed.

It will be observed that there. has been more or less confusion
as to the applicability of the Federal Water Power Act of 1920
to Indian -reservations, especially as to allotments on the -Colville
Reservation.' The allotments on the Flathead Reservation involved
in the Solicitor's opinion of 1924 are said to have been made from
unallotted or unsold lands of that reservation, that is ceded lands.
For that reason such lands are treated in said opinion as "public
lands within the purview of the act of June 25, 1910 (36 Stat.
847), under which they were withdrawn for'power site purposes, and
the position is also taken that -for the same reason the water' power
act of June 10, 1920, is applicable, under section 24 of which; limited
trust patents may be issued to Flathead allottees.

It was said in the case of Ash Sheep Company v. United SRates
(252 U. S. 159) (syllabus): " Whether or not by a cession of lands
from. an Indian Tribe the United States becomes trustee fori the
Indians or acquires an unrestricted title depends in each case upon
the terms of the agreement or treaty by which the cession is made."
The court held that the lands in that case were not "public lands
of the United States " but were Indian lands. In that case, the
United States 'undertook to sell the' lands and apply the proceeds
for the benefit of 'the Indians. The same' was 'true as to the Flat-
head lands involved in the Solicitor's opinion of 1924. It was said
there, however, that lands within an Indian reservation which have
been opened to public settlement and entry then become' public
lands " to the eitent at :least that they are available for settlement
under our public land laws. Such lands, however, may remain I In-
dian lands ' insofar as the application of the proceeds derived there-
from is concerned." It is clear, however, thatthere can be no pro-
ceeds until the lands are sold and, therefore, until sold they remain
Indian lands.

;687
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It was said in the case of State v. Cloud, (228 N. W. 611), after re-
ferring to Minnesota v. Hitchcock (185 U. S. 373) (p..612) -

* * * 5e That case holds that, in the cession Made under and pursuant to
the Nelson Act, the Indians did not cede the lands to the United States abso-
iutely,: but only in trust to be disposed of for the benefit of the Indians in the
manner therein provided; and that the lands so ceded- remained subject to
the right therein reserved to the Indians by that act and did not become public
lands.

The court also stated in the case of Ash Sheep Company v. United
States, supra (p. 166)-

Taking all of the provisions of the agreement together we cannot doubt that
while the Indians by the agreement released their possessory right to the
Government, the owner (of the fee, so that, as their trustee, it could make per-
feet title to purchasers, nevertheless, until sales should be made any benefits
which might be derived from the use of the lands would belong to the bene-
ficiaries and not to the trustee, and that they did not become " Public lands"
-in the sense of being subject to sale, or other disposition, under the general
land laws. 1Union Pacific R. B. Co. v. Harris, 215 U. S. 386, 388. They were
Csubject to-sale by theGovernment, to be sure, but in the manner and for the
purposes provided for in the special agreement with the Indians, which was
embodied in the Act of April 2T, 1904, 33 Stat. 352, and as to this point the case
is ruled by the Hitelvcook and Clvtppewa Cases, supra. Thus, we conclude, that
the lands described in the bill were " Indian lands."

The conclusion in the Solicitor's opinion of 1924 that there was
ample authority under the existing law for issuing a limited patent
in the particular case there under consideration ultimately turned
oi the point that-

e * * the treaties and special acts of Congress dealing with a particular
Indian tribe or reservations and the several acts and parts of other acts dealing
with the Indians generally together form a code of laws relating to the Indians
which, like any other code, must be considered in its entirety. Hence- the
strict letter of one provision is not to prevail where such would result in de-
feating the intention of the legislation as a whole.

This conclusion is based primarily on section 2448, Revised Stat-
utes, a law relating to public lands and declaring that where a patent
is issued in the name of a deceased person the title to the land shall
inure and become vested in the heirs, devisees, etc. The courts have
held that the statute is also applicable to lands allotted to Indians.
If there were but one act or statute involved in the instant matter
there might be room for adopting, a similar rule but we have here two
separate and distinct acts, one expressly authorizing the President to
withdraw " -public lands," for power site purposes and the other
authorizing the Secretary of the Interior to- withdraw Indian lands
for; similar. purposes. The distinction between the two acts 'is em-
phasized by the fact that they were passed on the same date. Not
only the title and section 1 of the act of June 25, 1910 (36 Stat. 847),,
but other provisions of the act, show conclusively that it was intended
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to apply only to public lands and this taken in connection with the
express provisions of section 13 of the act of June 25, 191 00 (36 Stat.
855,. 858) relating exclusively to " Indian lands," leaves little or no
doubt in the premises and no occasion for resorting- to such a 'rule
as was applied. in section 2448, Revised Statutes.' The two acts of
June 25;1910, were each intendedto have a diLferent'sphere'of'opera-
tion. It is not only significant that they were passed on the same
date as stated' but it is also significant that it was deemed necessary
for the department to obtain legislation in order to issue limited
patents to allottees whose allotment: selections are within power
site withdrawals on the Colville Reservation, under section 24 of
the Federal Water Power Act of June 10d,920, which act itself re-
lates to," public lands." Lands in an Indian reservation are not
"public lands of the' United States" (Forty-Three Cases Cognac
Brandy, 14 Fed. '539). "Public land-" does not include wan Indian
Reservation (Northern Pacifk Rhilroadd Companvy v. Hinchmnan, 53
Fed. 523). An Indian Reservation is not a reservation of the United
States. As defined in the Federal 'Water Power Act .of 1920, the
term " reservation of the United States" embraces national monu-
ments, national parks, national forests, thfbal lands embraced within
Indian Reservations, military reservations, etc. set aside to serve
some governmental purpose of the United States. It does not em-
brace Indian allotments.

The policy of Congress long has been to legislate specifically as to
the Indians and their property; and it is well settled that general
laws do not include them unless an intention to do so: is manifest.
(Elk v. Wlin.s, 112 U. S. 94, 100.)

It is a serious question whether the power site withdrawals on the
Flathead Indian Reservation were properly made under the act of
June '25, 1910 (36 Stat. 847)', as it has been held that ceded Indialln
lands are: not "public lands of the United States.", If they are not
"public lands for the purposes of the said act, then they are not
"public lands" for the purposes of the Federal Water Power Act
of June 10, 1920,' and, therefore, the withdrawals were unauthor-
ized, inoperative, and can be treated in no other light than an inva-
sion of the Indians' rights.

However, it may be inadvisable to disturb the Solicitor's opinion
of January 28, 1924, relating to withdrawals on the Flathead Reser-
vation under the act of June 253 j1910 (36 Stat. 847), even though
such action might be warranted, especially in view of the fact that
the Indian allottees: concerned :there. have. 'elected in writing to:
receive the limited patents :called for by section 24 of the, Federal
Water Power Act of June 10, 1920.', In any events the situation on
Flathead differs materially from that on Colville and to-the extent
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of this difference the said opinion is not controlling on the latter
reservation for the reason, among others, that the withdrawals on
that reservation were made by the Secretary of the Interior under
section 13 of the act of June 25, 1910 (36 Stat. 855, 858) which ex-
pressly authorizes him fo make 'withdrawals for power site purposes
within Indian reservations. Therefore, so far as any conflict exists
between the Flathead and Colville situations, the rule laid down
in the Solicitor's opinion of 1924 should not be regarded as con-
trolling in respect to the latter reservation, or other reservations
similarly situated as to power site withdrawals.

Two investigations have been made by the Geological Survey of
the water power resources of lands within the Colville Indian Reser-
vation. The first was made in May and June, 1911, with a view
to withdrawing lands available for power sites, on which a report
was submitted in September of that year. On the basis of this re-
port, Power Site. Reserves Nos. 211 and 212 on the Nespelem and San
Poil Rivers were approved by the Secretary of the Interior in No-
vember, 1911, as hereinbefore stated. Reserve No. 346 on Hall Creek
was approved in 1913 on the basis of a field examination and report
made in 1912. In order to obtain a, detailed classification of thi.3
power values of the lands included in the above power site reserves, a
further field examination was made by the Geological Survey in

- May and June, 1929, on which a report was submitted in 1930. It
- appears from this report that "present and future irrigation (le-

inands on the waters of Hall Creek and San Poil and Nespelem
Rivers will limit the flow available for power." It is stated in a
summary of findings-

The size and location of the Hall Creek and Nespelem River' sites render
them of minor value except for the supply of local market induced by agri-
culture, mining or lumbering. The San Poll sites may have considerable value
as future feeders to transmission line systems which are gradually being ,ex-
tended into nearby territory. While not feasible at present unit cost of San
Poll power compares favorably with steam generated power in a region where
water power is plentiful.

It was stated by the Geological Survey in connection with Re-
serves Nos. 211 and 212 that the principal value of the waters of the
Nespelem and San Poil Rivers is for irrigation rather than power;

* but that the irrigable possibilities could be conserved by means of
the withdrawals pending a further and more complete recognizance.
It appears that these withdrawals were intended to be from all
forms of disposition "except allotment to Indians entitled," and
that they were made primarily " to protect the water rights of the
Indians by preventing any diversion of the waters by prospective
white settlers." A question also arose as to the relative value of the
lands for allotment or power site purposes and it was suggested

(Vol.
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that the withdrawal of lands from allotment would work a material
hardship to the Indians. In fact, the special allotting agent strongly
recommended against'withdrawals, on the ground: that the greater
portion of the lands it was proposed to withdraw were occupied
as their homes by individual Indians who were self-supporting;
that practically all the lands withdrawn had been apportioned
among the Indians in allotment, although the schedules had not
been submitted for approval; that if the withdrawals were made and
these tentative allotments were canceled there would be no other
available lands that could be allotted to them; and that the number
of claimants for allotment was so great that practically all of the
lands suitable for agricultural or grazing purposes on the entire
reservation'would be acquired.

In a letter to the Indian Office dated January 16, 1929, the super-
vising engineer of the United States Indian Irrigation Service, re-
ferring to the power site withdrawals made along the Nespelemi
and San Poil Rivers on the Colville Reservation, said, among other
things-

Our attention was called to the fact that: this withdrawal was retarding
the development of many allotments along the streams as the allottees do not
care to develop the land if they can not get title to the same, or sell it and
derive the benefits from their improvements. I believe these allottees have
some grounds for their complaints. I have failed to note any feasible power
site possibilities along the San Poil River that would justify their develop-
ment. * * * There are apparently no reservoir sites.

Referring to an unsigned and undated report entitled "Preliin-
inary report of water reserves of Colville Indian Reservation, Wash-
ington,' based on data collected in 1911, the supervising engineer
'further stated-

They show three possible reservoir sites. * * * I doubt very much if even:
the best one of the three is feasible or will ever be constructed.

I believe the Indians should be encouraged in the development of their
'allotments, anddif this withdrawal for power sites prevents such development
it should be confined to only those points where such development appears
feasible.

I, therefore, recommend that the matter of reducing the area be investigated
so that all unwarranted withdrawals for power sites may be restored on both
the San Poil and Nespelem. Rivers.

.It was on the above letter of the supervising engineer that the
Indian Office based its letter of February 7, 1929, hereinbefore men-
tioned, to the Geological Survey for information as to whether the
lands on the Colville Reservation might not be eliminated from the
power site withdrawals of 1911. lthough the withdrawals for
power sites on. Colville were made as long ago as that, there has
been no construction begun on any of the sites and none apparently
gis; OoentenpJt min tfhe near future. From different sources the
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same information has come, namely, the value-of the proposed sites
is negligible, they are not included in any constructed or contem-
plated irrigation system, and their development is not justified at
this time. It. is said that, Hall Creek presents an attractive power
site .but only for local agriculture market. There seem to be more
possibilities on San Poil River, which is the largest stream in Col-
ville Reservation. However, the size and isolated location fof all
the sites cause them to be of. minor value so far as supply for tested
market is concerned. It is' reported in that connection that there
are a number of large sites on Columbia River and Clark Fork on
Columbia River where power can be developed more cheaply than
on the San Poil River. The -evidence as a whole leads to the con-
clusion that none of the lands involved are particularly valuable
for power site purposes and that any scheme of water power develop-
ment might seriously interfere with the irrigable diversion of the
waters.

Attention is also invited to two letters attached to the record,
one dated May 6, 1932, from the supervising engineer, Indian Irriga-
tion Service, and the other dated May 9, 1932, from the Assistant
Director of that Service, both of which confirm the previous reports
as to the power site possibilities of lands on the Colville Reservation.

It has been recommended that the power site withdrawals in
question on Colville Reservation should be revoked and the lands
restored to their former status, thus opening the way to the issuance
of trust patents to the Indians for their allotment selections without
reservation or limitation. As the position has been taken that in the
absence of legislation there is no authority to issue patents to Col-
ville Indians with the limitations provided for in section 24 of the
Federal Water Power Act, there would seem to be no occasion for
referring the matter to the Federal Power Commission. At no
time has the Federal Power' Commission actively entered into the
situation and apparently there has been no occasion for its doing so.

As the power site withdrawals on the Colville Reservation were
made by the Secretary of the Interior under the authority conferred
upon him by section 13 of the act of June 25, 1910 (36 Stat. 855,
858), he has full power to revoke such withdrawals of lands em-
braced in Indian allotments, since the. Federal Water Power Act
has no application to such lands.

I express no opinion as to whether, as a matter of administrative
policy, the withdrawals should be revoked. However, it is my
opinion that it is unnecessary to do -so for the purpose of issuing
trust patents to the Colville Indians in question. No irrigation project
has been authorized as to such lands and under these circumstances
the act provides 'that the Secretary of the Interior may, in his'`dis-
cretion, reserve the sites covered by the present withdrawals pend-
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ing future legislation by Congress. It is my opinion also that trust
patents may properly be issued to the Indians subject only to the
provisions of section 14 of said act of June 25, 1910, which are as
follows:

That the Secretary of the Interior,' after notice and hearing, is hereby
authorized to cancel trust patents issued to Indian allottees for, allotments
within any power or reservoir site and for allotments or such portions of
allotments as' are located upon or include lands set aside, reserved, or-required
within any Indian- reservation for irrigation purposes, under, authority, of
Congress: Provided, That any Indian allottee whose allotment shall be so
canceled shall be reimbursed for all improvements on his canceled allotment,
out of any mo'neys available for the construction -of the irrigation project for
which the :said power or reservoir site may'be set aside: Provided further,
That any Indian allottee whose allotment, or part thereof, is so canceled shall
be allotted'land of equal value within the area subject 'to irrigation by any
such project.

Approved.
Jos. M. DIXON,

First Assistant Secretary.

WATER RIGHTS ON LOWER KLAJATH LAKEy i

0Opnion, June 9, 1932

LOWER KLAM-ATH LAKE-DRAINAGE-WATER RIGHTS-FLOvWAGE.

The United States has the authority to use the bed of Lower Kilamath Lake
and'the 'public lands surkoundingt it for flowage purposes or tdo drain
the-lakel and .to use the lands thus uncovered for agricultural purposes.:

LowER -KAAMM:ATH LAKE-WATEr -RIGRtTS-OEEGON-IRRIGATION-FLOWAGE.

The right conferred uponiI the United States by the State of Oregon to
appropriate-unappropriated waters, in that State for agricultural purposes
was plenary as.:to its use unaffected by lack of diligence on the part of
the Government in completing its project or by the fact that all the
waters are not required to irrigate the lands served by its ditches, but
no f appropriation for' flooding lands in Lower Klamath' Lake was
authorized.

KLAmATH LAE -KLAMATH RIVER-WATER RIGHTS-NVATE POWE CROoNAors-
OasxiOu-NQsCraIurA PowER COMPANY-OREON':

The contracts between the United 'Stdtes and the OregonaCalifornia Power
Company contemplated that the waters. stored in Klamath Lake::and the
natural flow of Klamath River .would 'be used for, agricultural purposes
and for the development of power, andJif a different use, detrimental to
the rights of the power company or definitely changing the use contem-
plated under the Oregon' law, be desired, suih changed uses must Abe first
' agreed'to by the power company 'and byjthe State.

BIRD RESEBVES-FEDERAL MIGRATORY Binn Le-CONDEMNATION.

The United States may acquire by condemnation lands within a State
which it desires for the purpose of creating refuges for wild fowl under
the Federal Migratory Bird Law.:
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LowEs KLAMATH LAKE;-KLAmATH DRAINAGE DIsTRCT-ScmDIRs-BIay RV-
SERVES-FLOWAGE-WAIVER OF DAMAGES.

The waiver of damage clause in the contract made with the settlers owning
lands in Klamath Drainage District does not permit the Federal Govern-
ment to flood their lands for bird refuge purposes without just dompensa-

- tion as contemplated by the Constitution.

FINNEY, Soticitor:
You have submitted to me for opinion the following questions in

connection with the waters of Lower Kilamath Lake and the drain-
age area surrounding the lake:

- 1. As to the sufficiency of the cessions of both land and water made by

Oregon and California in 1905 to permit a change from agricultural :use.
2. Whether the water appropriations made by the Reclamation Service in

Oregon are plenary so far as use is concerned, or may be considered subject
to restriction.

3. As regards contracts between the -Reclamation Service and the California-
Oregon Power Company whether diversion of use of water to refuge purposes
would give the power company any priority of right. as compared with the
contemplated use of the same water for irrigation purposes.

4. Oregon having passed an enabling act authorizing federal acquisition of
lands for migratory bird refuges, does -any power of condemnation exist in the

event that some land owner in the Kilamath Drainage District should demand
an unreasonable price, or as an alternative, would waivers of damages here-
tofore executed by settlers permit the flooding -of such lands without prior
condemnation.

5. If legislation is desirable on any of the above points, a very brief outline
of what it should cover.

In connection with the development of the Klamath irrigation
project, Oregon-California, a plan for reclaiming the marshlands
of Lower Klamath Lake was adopted in 1907 which involved; the
construction of the California and Northeastern Railway embank-
ment as a levee with controlling works at Klamath Strait to regu-
late the passage of water through the strait. Lower Klamath Lake
is a navigable body of water about 18 miles long and half as wide,

lying partly in California and partly in Oregon. It receives its main
supply of water from Klamath River which is in Oregon. Water
flows into Lower Klamath Lake through a branch of the Klamath
River, sometimes called Klamath Strait. The lake has practically
no drainage area and its water supply is obtained by a flow of
water from Klamath River through the strait -when the, Klamath
River is'in flood and when the river is lowered by natural. causes
during the dry season the water flows out of Lower Klamath Lake.
The controlling works (gates) were placed in the railway embank-
ment for the purpose of controlling the inflow and outflow of water
to and from Lower Klamath Lake.

[Vol.
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The Klamath IDrainage. District in Oregon.was.organized in 1915.
It included 20,000 acres. of private and 7,000 :acres of, public land.
On November 30S 1917, a contract was, entered into between the dis-
trict and the United States whereby the latter; agreed to; close the
gates in Klamath Strait and keep them closed. This would prevent
water flowing into the lake and evaporation would eventually lower
the Water 'level and,' uncover lands that would? be the'n subject 'to
cultivation. and use. On August .24 1921,the 'United States'and
the Klamath Drainage District made a supplemental contract pro-
viding for ithe sale of water for the district lands whereby the dis-1
trict was to pay $50,000 in 10 annual installments. The district
began construction of its irrigation system in 1922.

February 24, i917, a contract was made between the United States
and the California-Oregon Power Company whereby the company
constructed for the United States a .darn at the outlet of. Upper
Klamath Lake which would control the flow of -water in Kilamath,
River. To some extent this controls the possible flow (of water
into: Lower Klamath Lake. This contract was amended Junte 25,
1930. The purpose of the contract with the power company so
far as it was concerned, was.the development of p6wer near the
dam site and securing of a regulated flow' of the' Klamath River for
the benefit of the company's power plant a considerable distance be-
low the confluence of Kiamath River with Klamath Strait.

The answer to the first question' propounded involves laws .of

Oregon, California, and the United States.' Since these laws: in-
volve 'rights in ireal property- to comprehend their' effect its
desirable to quote them in full.'

On JanuaryV 20, i90s, the" Legislative Assembly' of the State of
Oregon passedi a law found at page 63 of the General Laws of
Oregon, 1905, which law is quoted as follows:

SECTION 1. That for the purpose of aiding in the operations of irrigation and
reclamation conducted bylthe Reclamation Service, of the United States estab-
lished by~ the act of Congress approved June 17, 1902 (32. Stat. 388), known
as the reclamation act, the United States is hereby authorized to lower the
water level of Upper Kilamath , Lake, situate in Kilamath County, Oregon,
and to lower the water level of or drain any or all of the following lakes:
Lower or Little Klamath Lake Wand Tule or Rhett Lake, situate in Klamath
County, Oregon,' and Goose 'Lake, situate in -Lake County, 'Oregon, and to
use any'part or all of 'the beds 'of said lakes .for the storage of water in
connection with such -operations.-

SEC. 2. That there be, and hereby is, ceded to the United States all the
right, title, interest, or claim of this State to any land uncovered by' the
lowering of the water levels or by the: drainage of any or all of said lakes
not already; disposed of by the State; and the lands hereby ceded, may be
disposed of by the United States, freey of any- claim on nthe part of this' State

695V
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in any manner that may be deemed advisable by its authorized agencies, in

pursuance of the provisions of -said' reclamation act.'

Onn February 3, 1905, 'the Senate and Assembly of the 'State of

California passed the law found'at page 4, California Statutes, 1905

quoted as follows:

SmoTioN 1. That for the purpose of aiding in the operations of irrigation and

reclamation conducted by the Reclamation Service of the United States, estab-

lished by the act of Congress approved June seventeenth, nineteen hundred
and two (Thirty-second Statutes, page"three hundred and eighty-eight), known

as the reclamation act, the United States is*hereby authorized3to lower.,the

water levels of any or all of the following lakes: Lower or Little, Klamath
Lake, Tule or Rhett Lake, Goose Lake, and Clear, Lake, situated in Siskiyou

and Modoc Counties, as shown by the map of the United States Geological

Survey, and to use any part or all of the beds of said lakes for the storage

of water in connection with such Operations.
Sma. 2. And there is hereby ceded to the: United States all the right, title,

interest, or claim of this State to any lands. uncovered by the lowering. of the

water levels of any or all of said lakes not already disposed of by this State;

and the lands hereby ceded may be disposed of by the United States free of

any claim on* the part 'of this State in any manner that may be deemed

advisable by the authorized agencies of the United States in pursuance of the

provisions of said act: Provided,. That this, act shall 'not' be in effect as to lakes

hereini named, which lie partly in. the State,.of Oregon, until a similar cession

has been made by that State.

To carry out these laws jCongress passed the" act approved Febru-

ary 91 1905 (33 Stat. 714), as follows:V

That the Secretary 'of the' Interior' is hereby 'authorized in carrying out any

irrigation project that may be'undertaken by him under :the terms and condi-

tions of the national reclamation act and which may involve the changing of

the levels of Lower or Littler Klamath Lake, Tule or Rhett Lake, and Goose

Lake, or any river or other body of water connected therewith, in the States

of Oregon and California, to raise or lower the level of said lakes as may be

necessary and to dispose 'of 'any- lands 'which may 'come into the possession

of the United States-as a result thereof by cession of any State or otherwise

under the terms and conditions of the national reclamation act. -

The act of May 27, 1920 (41 Stat. 627), sometimes called the

Raker Act, authorizes the 'restoration of certain lands reserved for

a bird reservation. pursuant to an Executive order issued in, 1908.

This act also was in furtherance of a plan of reclamation of the lands

around Lower Klamath. Lake by, the Klamath Drainage DistricLt

The laws of the States of California and Oregon, quoted above;

miaking cessions to the United States were the subject of -an opinion

by the department under date of June 25, 1919; State of. California -

(47 L. D. 207), in which it was decided that the lands for which

survey and patent were asked are areas lying between the precipitous

banks in the lower portion of-the Lower Klarath Lake area and the

high ground. It was held that under the act of the State of Cali-

fornia of February 3, 1905, these lands were ceded to the United
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Statesi and 'arenow held subject to 'dispositio'n only under the' general
reclamatidn Ilaws'; tht the department is without 'uthority to rec-
ognize or entertain any 'claim on the' part of the State therefor under
the swamp-lan'd 'act 'r und' any other 'existing law, and that the
titil of thbeU'inited States to these lands can be diiested' only by0'act:
of ohgre-ss. 'Seea alsothe decisionof the 'Supreme Court of Cali-:
fornia in the' case of 'i rCohur lor:oniary v: '.Kingsbury (174 Pac.

3 0329);, which case giv~es the history' of the 'title to' the lands. 9;0
B y theacvt of 'Congress approved March 3, 1923 (42 Stat. 1438),'

6onsent,'was; granted to the State of California to, institute' in the
Supreme' Court of the-United States a suit to determne the iatrest
;of ti;& State dto certain' lands in Siskiyou County, California, alleged
to have been ceded by the: State tO the 'United States. Suit has not
been instituted under-this consentZ law.":'

It is my conclusion 'that the Tai-in the bed df Lower KIamath
Lake and also Government land ssurrounding the olake &oild- be used
by the U-nited' States Tfor fiowage& puftposes' or- it could be uncov-
ered by physical and natural causes and used^-for-agricultural
purposes.

The right to the'use of the water necessary to fill L-ower_'Klamathl
Lake involves the 'water right obtained' from the&State of Oregont'
by reason' of notice's filed' by the-. United States pursuant to 'the
Oregon laws'and also the contracts niade with jthe 'Oregon-C'alifornia'
Po000 ~wer Comipanyi .' t0 

This leads to the second question propounded which involves
section 47-201 of. the Oregon Code, 1930. This section provides-

. Whenever thel proper officers of -the United States, authorized by law to
construct works 'for the utilization of water within this : State,: shall file
in the office of the 0state fengineer a written notice that the United States
intends to. utilize certain specified waters, the' waters described in such notice'
and unappropriated, at the date of the filing thereof shall :not be subject.
to further. appropriation under the laws of this State, but shall be deemed
to have been appropr.iated by the United States; provided, that within a
peridd of three years from the date of filing such notice the proper officer
of the' United States shall file final plans of the. proposed Iworks in the
office of the State engineer for -his information; .and .provided further, that
within four' years' from the date of such notice the United States' shall
authorize the construction of such proposed work. No adverse clain~s to
theuse of the water. required in connection with such plans shall be acquired
underi the laws' of this State Xexc'pt as for 'such amount of said waters
described in such notice as may be; form'ally released' in' writing byS an offiecter.
o :the United States&theireunto iduly. authorized which release shall'also :be
filed. .in the office of..the ,State. engineer. In case of failure of the ,United
States to file such plans or-.authorized construction of such works within
the respective periods herein provided, the waters specified in such notices,,
filed by' the United States, shall 'become subjectto appropriation by 'other'
parties.- NotiCe of the' withdrawal herein- mentioned shall be published by
the State engineer in a newspaper published and of generdi "crculation in
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. ^;the kstream system afflected thereby,: and a like notice. upon the release of any

lands so withdrawn, such notices to be published for, a period not exceeding
thirty days.

This section of Oregon law was considered by the Supreme Court
of Oregon' in Re WGaters of Umatilla River (88 Oreg. 376;. 168 Pac.
922; 172 Pac. , 97), in which it was 'held that the right of theX United
States through :coniliance with this act: to' all the waters not then
appropriated is not, affected by its lack of diligence in completing:
its projeet, or by.the fact of 'all' the watersmnot being required, to
irrigate., the lands' served by its ditchesAthese matters not, being,
conditions of the- statute. The appropriation made was for agricul-
tural purposes and the general plan of the irrigation works indicate
that the water rights were for:.agricultural and power development.
There has been no appropriation for flooding, lands,: in Lower
KlamathLake-,and the appropriation made could not be perverted
to tin~cudethis purpose. ';

* .,Turning our attention to question No. 3, it is apparent that)we
must consider.,the rights obtained, by the California-Oregon Power
Company in its contracts with the United States. The contracts
with the power company were made.with the plan in mind that- the
waters stored in Klamath Lake and the natural flow of Klamath River.
:would be used, for- agicultu'ral. purposes and for' the development
of. power. .Ifa ,different ,use Is:contemplated and such; use would'
be detrimental to the rights of the power company or definitely
.hages the use, contemplated uInderA theappropriations made under
the .Qregon laww,i then such; changod. uses could .ony be accomplished
with the consent of the 'power company and by proper arrangement
withthe State of Oregon.

:,:.,Question,. No.'4 involes, the right !of the United States to ,acquire
lands for migratory birdrefuges in the. State -of Oregon. The
Legislative A'ssembly of the'State of Oregon passed a law, approved
February 13, 1931, found at'pEage 41, Oregon Laws, 1931,' authoriz-
ingthe Federal Government to acquire, lands:for the purpose of
creating refuges for migratory wild fowl arid fish culture stations.:
The act .refers' to ' an act of.g Congress approved February' 23, 1931
(46: Stat. 1242, 1265).' The 'act of the State legislature permits
the United' States to acquire by purchase, gift, or lease lands and:
waters within the, Stat :of Oregon, for, the development'and main-

tenance of refuges for rmigratory wild fowl.- It is my opinion that
the Federal Government could .acquire land in Oregon by condem-
nation, if required'under the migratory bird law. The waiver -of
damage clause' in ,the cohtract made' with the settlers' owning lands
i'n :the'KiamathIDrainage'Distict 'would not'permit the, foodingAof
the lands' -for. bird' ,refuge purposes without just compensation as
contemplated by the Constitution. ' ' -

[Vol.
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It is suggested that an outline of :legislation be made which is
deemed necessary if the D plan for making a bird refuge out of
Lower Klamath 'Lake is'pursued to fruition. -It is my opinion that
it would be necessary to repeal the* act 'of March 3, 1923, supra,
consenting to' the -State of California bri nin g -'suit' 'against the
UAnited..States to determine the title to lands ceded. by 'the, act ofthe
:Legislature of:California, approved February 3, 1905,- supra; repeal
the act of February 9, 1905, authorizing the -disposition .of lands:
ceded by Oregon and California under terms and conditions- of the
national reclamation act; repeal the so-called, RakerAct,U approved
May 27, .1920; consents of.,the States of Oregon and California by
legislative expression to the use of land ceded for purposes other
than contemplated by the reclamation- act or specifically for -use by
the United States 6 s a bird refuge; consent by the State of Oregon
by legislativeenadtment 'to the use of the water -for purposes other
than relamation; Congressional sanctioin of. the pan- to abandon
as a.,reclamation unit the Lower Klamath Lake area with some
arrangement: for reimbursing the -reclamation fund for its expendi-
tures for investigation and, reclamation of the lands. adjacent to

"Lower. Klamath Lake.. Inaddition to this legislation it will -be
necessary to.,arrange 'withi the Klamath Drainage District' fi or pcan-
cellation of, its two contracts with the United, States and for reim-
bursement, to t'he. district b.f m nooneys paid .:by it. Agreement, must
be reached with-the Oregon-California Powver, Compay for.the
amendment of its contracts, -with the United States dated respec-
tively February 24, 1917, and June 25, 1930. With all of -these
things to be accomplished it is manifestly impracticable to draft the
legislation .which will be required. .

Approved:,-
J-HN, H. EDWARDS,

Assistant Secretary.

WALTER KEARIN AND LEGATEES OF PETER FERN

: Decid'edtwne 10, 1932

CoAL LANDS-PROSPECTING PERMIT-LEA5s-APPIcATION.

Where an applicant for a coal prospecting permit dies, one who was coper-
inittee with the applicant in a previous permit which had expired including
the same land and also6 a colessee and copartner under a coal lease for
adjacent land has ano tights cognizahie by the Land Department in 'con-
nection withthe- application.;':

CoAL oLANDS---SPEaOTNG PERMT-PPATION-AsSIGNME1NT-DssicNrT :AND

-: 0 :DISTRIBUTION.: . :. : . : . .- ;-0.- :

Mere rights, to receive, a prospectingpermit under the leasing act -are not
assignable, nor are they subject to testami ntary disposition, but the right

In f
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to pursue the course necessary to obtain' the permit passes upon the death-
of the applicant to the personal representatives for the benefit of Xthe estate.

COAL: LANDS-PROSPEOTING PErRmIT-APPLiCATION-BONDS-DESCENT AND DIs-
TRIBUTION.

Upon .the death of an, applicant for, a coal prospecting permit, persons to
V whom the deceased applicant undertook to devise it will not be allowed to
obtain the permit in their names because of the provisions of the appli-
cant's will, but the -executors of the' deceased. applicant will be allowed- to
file aipermit application and bond, whereupon the permit may issue to
the estate.

EDWARDSeAssiestant Secret ary::

0 0Marchf 5, 1927, a coal prospecting permit, Pueblo 051217, was
granted to Walter Kear; and Peter Fern, covering Ni/2., NEl/4

SWI/4 Sec. 23, T. 29 S., R. 69 W., 6th P. M., Colorado. The permit'
expired March 4, 1931, and thereafter, on April 18, 1931, Fern filed.
at like application, 054697, for the same land solely in his own' name.'
By Commissioner's letter of June 15, 1931, Fern was required to file
bond within 30 days from notice thereof as prerequisite to the grant
of the permit, In behalf of certain legatees of Fern, the Comims-
sioner was notified of the death of Fern on June 19 1931, and in-
quiry was made whether the permit might not issue in the names
of those legatees to whom by the will of Fern it was specifically be-
queathed. In response, by letter of August 13, 1931, the* Commis.
000 sioner suggested that the "heirs" join in the application to have,
the names of Iall or certain of the "heirs-" substituted as permittees.
Acting upon this suggestion, application was filed September 26,
1931, in the names of Willie Fern, Peter McQuade, Mrs. John Claw-
son and' Rose :Russell Herrmann, but not signed by Willie Fern,
setting forth the date of Peter Fern's death, and such death as ex-
cuse for not timely filing the bond and requesting permit be issued
:to .the applicants named. Copy of the will of Peter Fern and the
order of court admitting it to probate accompanied the application.

It appears that the will of Peter Fern contains a bequest "to
Willie Fern, my adopted son; to Peter McQuade, my nephew; to Rose
Russell Herrmann, my niece; and to Mrs. John Clawson, 'my niece,
in. equal shares my land in Oklahoma and my lease and permit on
coal lands in Huerfano County,: Colorado ", to which is attached a
proviso for the forfeiture of the interest of: Willie Fern should he
not i carry out certain wishes expressed by the testator therein, and
the reversion of. such interest to the, other legatees named.' 0 The
three. legatees who signed the. application for substitution of their
names in the permit filed bond for $1,500. on COctober. 23, 1931.

On. November 5, 1931, Walter Rear infiled a% protest against the
grant of any coal prospecting permit for the land to anyone but him-
self, or, as an alternative, he 'iequested that permit 05121T be con-
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tinued in his name jointly with that of the executrix-or the heirs of
Peter Fern. In support: of. his protest and petition, he alleged a
coal mining partnership theretofore existing between IFern and him-
*self,Athe grant of coal lease: Pueblo 046044 to them jointly coveringi
land adjoining the permit area, and the permit theretofore held by
them jointly for the land in question, the pendency. of a, suit* brought
by Fern to dissolve the partnership which involved the coal lease, and
the liability he was under for lease.rental that was, or would become,
due. This rental he expressed a twillingness to, pay if the- permit
were issued to- him, signifying he; would look to :the estate: of -Fern
for the payment of the latter's share of rent, should the permit be
issued to him. He further averred that: the coal deposits in the lease
and permitarea could only be worked economically as one property
or mine and that itwas-unjust and inequitable for. Fern to have ap-
plied for the permit only in his own name, the operations on both
lease and permit areas being a Ijoint undertaking.

One P. . G. 'Cameron, who had filed on November 1, 1931, coal
prospecting permit application 054856,- involving the, land above
described, also filed objections to the recognition of any rights to the 
permit in thelegatees of Fern or in Kearin.

By letterd. of January 8, 1932, the register of the local office was
instructed by.u the Commnissioner to notify Willie Fern- to show cause
.why the permit should not be issued to McQuade, Herrmann, and
Clawson, and by letter of January 27, 1932, Kearin was held to have
no tequities. or terest in the permit appliation, and his protest was
dismissed. Cameron, in another letter,. was invited, if he had valid
objections to the issuance of the permit to other persons, to file 'a
formal protest stating his objections ..
* On March 5, 193R, Kearin filed what he, styled -a "Motion for

Rehelaring, and. Review." The Commissioner has treated and trans-
imitted the same to the department as an; appeal. Kearin,h as further
reason entitling him to rights as permittee, states, in, substance, that' he
has paid th~esum.of $350 due as§ rentals on the lease 046044; and that
Fern's estate is ;claimed to be insolvent, and that the beneficiaries
under, the will. declare their inability: to reimburse him:, for their
share of the liability.

: On FebLruary 2, 1932, Cameron: also filed protest against issuance
.of permit to- the heirs, of Peter Fern, to which Willie Fern ifiled
answer.:March25,1932.

The Commissioner properly dismissed the protest of Kearin. Per-
.mit 051217, with permissible extension. under : the 0act -of March 9,
1928;(45-Stat. 251), has long since expired, and there is no authority
forjits revival. For the recognition or enforcement of any claims,
legal or equitable, growing out ;.of hisDrelationships as eopartner and

t701:
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colessee of Peter Fern he must look to 'the local courts. Such claims
give ri se to no rights cognizable in the department in connection
with the personal application of Peter Fern, 054697.

As to the protest of Cameron, the record substantiates his fadmiis-
sion that he amended his application 054856 so as to eliminate all
conflict with like application 054697, against which he protests. He,
therefore,u can not be prejudiced by any action taken on the latter
and 'is without interest in the proceeding. As to other objections
which in his opinion affect the 0 legality or validity: of a grant of a
permit to Willie Fern or his colegateeb, under the view hereinafter
expressed that the department takes of the action of the Commis-
sioner in recognizing a testamentary disposition of a mere applica-
tion for a prospecting permit as effective to transfer an interest
therein, no discussion of these objections is necessary, and his pro-
test is dismissed.

An application for a permit to prospect for mineral, pursuant to
the provisions of the act of February 25, 1920 (41 Stat. 437), is a
mere request that a license be granted and confers upon the maker
of such- application no interest in the land described or the mineral
deposits therein. Enlow v. Shaw et al. (50 L. JP. 339, 340). In
its inception a prospecting permit is a mere license conveying no
estate in the land. Witbeek v. Hardeman (51 Fed. (2d) 450, 452).
Paragraph, 12/2 of the oil and gas regulations, Circular No. 672
(47 L. D. 437), provides as follows:

Permits, after being awarded, may be. assigned to qualified persons or
corporations upon first obtaining consent of :the Secretary of the Interior.
Mere rights to receive ai permit are not assignable.

It was held, and it is believed correctly, by the District Court of
Appeal, First District, Division 1, California, in Alford v. Hesse
(279 Pac. 831), that this regulation has the force of a statute, and
that assignments of an application for such a permit are invalid.
Fern, at the time of his death, had applied for a right to prospect
the land,. but had not complied with all the conditions necessary
to the grant thereof. The principle is clear that a testator can dis-
pose only of property which he owns or over which he has power
of disposition. Page on Wills,) Vol. 1, section. 198. It seems clear
that the permit application was not subject to testamentary disposi-
tion.: In Haynes v. Smith, On Petition (50 L. D. 208), the depart-
ment held that the rights of an applicant for an oil and gas; permit
under section; 13 of the leasing act, on the death of the applicant
pass toq his or her personal representatives in the. same way as other
personal property.; But this means no more than 'the ' right to; ob-
tain the permit or to pursue the course Inecessary to obtain it passes
to the personal representatives for -the benefit of- the 'estate.t:
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- Even upon the assumption that the 0character of IFern's interest
as a permit applicant was such 'as to be disposable by will, then

ncder the laws of Colorado as elsewhere, specific legacies' on defi-
iency of certain other'assets of the estate are subject to the prior

claimQ for funeral and' administration- expenses and his . provable
cdebts, and under section 8023, Courtright's' Mills Annotated Stat-
utes, the legatees are not-entitled to demand the legacy until the
court so orders. Cobb v. Stratton's Estate (56 Colo. 278; 138 Pac.

.35). The : Commissioner was therefore plainly in error in giving
immediate effect to the provision of the will quoted by allowing
the persons mentioned therein to apply for it.

In accordance with the views expressed, proceedings looking to
the issuance of the permit to applicants McQuade et al. will be. set
aside, and the executrix of the estate as such should be allowed 30
days from notice thereof to file a proper and sufficient coal prospect-.
ing permit application and bond for the land, in which event permit
may be Xissued to -the Estate of Peter Fern, deceased. Should the
executrix fail to comply with this requirement within the period
mentioned or within such further period as may be extended by
the Commissioner on a sufficient showing of necessity, the applica-
tion of Fern will be finally rejected without further notice. As
modified,the Commissioner's decision is

Afirmned.

SUSPENSION OF ANNUAL ASSESSMENT WORK ON MINING CLAIMS

INSTRUCTIONS

[Circular No. 1273]

:DEPARTMENT OF TIHE INTERIOR,

GENERAL LAND OFFICE,

Washington, D. CJ., June 16, 1932.
REGISTERS, UNITED STATES LAND OFFICES:

CHIEFS OF FIELD DIVISIONS:

For your information, and in order that you may inform inquirers
.relative thereto, your attention is called to Public Resolution No. 23,
approved June 6, 1932 (47 Stat. 290), providing for the suspension
of annual assessment work on mining claims held by location in the
United States and Alaska, and reading as follows

Resolved by the Senate aw Hffouse of Representatwves of t he :nited States
of America mn Congress assembled,. That the provision: of! section 2324 of the

* Revised Statutes of the 'United States which requires on each imining claifii
:located, and until a patent has been 'issued therefor, not less than $100 worth

of labor to be performed, or improvements aggregating such amount to be made
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teach year, be, and the same is hereby suspended as to all mining claims in the

U:nited States, including Alaska, during the fiscal year, from July. 1, 1931, to

July.1, 1932.

It will be observed that the act is self-operating. and; does not re-
quire. any filing of notice by claimants, and that the suspension is
only for the present year ending July 1, 1932. .

* .0 X,:f ; C. C. MMooRE, Con issioner.
Approved:

JOHN H. EDWARDS,
Assisstant Secretary.

POTASE PERMITS-EXTENSIONS OF TIME UNDER ACT OF MAY 7,
1932-CIRCULAR NO. 926, MODIFIED

INSTRUICTIONS

[Circular No. 1274]

: CDEPARTMENT:OF THE INTERIOR,

GE, NERAL LAND OFFIGE,

Washinaton, D. C., J~ne O, 1932.

REGISuRS, UNITED STATES LAND OFFICES: -

By the 'act of Congress approved May 7, 1932 (47 Stat. 151), the
Secretary of the Interior was authorized to grant an extension of
time f6r a -period1 of two years, on any potash prospecting permit
issued under the act of: February 7, 1927 (44 Stat. 1057).1 The,
act of 1932 is as follows:

Be it enacted by the Senate and: Hose of Representatives of the United
States of Anmerica. in Congress asseimbled, That the Act approved February
7,1927, entitled "An Act to promotejtheDmining-of potash on the public domain,"
is ;hereby amended by adding thereto a section, to be numbered 7, reading
as follows: :

"SEc. 7. Any prospecting permit issued under this Act may be extended by the
Secretary of the Interior for .a period not exceeding two years, upon a showing
of satisfactory cause.", . .

Accordingly,- a permittee who has beenS unable to complete pros-
, pecting and who desires to prosecute, further prospecting, may,0 -if
heo shows satisfactory cause, be tgranted an iextension of time i for
not, exceeding two years from the date .of expiration. of the two years
for which the permit was granted,, upon filing Aan application there-
for, accompanied with his own -affidavit setting forth what efforts,

Qif any, he has made to comply with the, terms of his permit and the

1 For. regulations tunder the act of February 7, 1927 (44 Stat. 1057), see Circular No.
1120 (52 L. D. 84).-Ed.

LVOL.
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reasons forD failure 7S~fully- to- comply therewith, Ysuch -showing- to**obe
corroborated by 'the affidavit of at least one disinterested person
having actual knowledge of the facts. -

In any case where the permittee is required to maintain a bond
under his permit, he must furnish with his application for extension
a properly executed assent by the surety to the extension of his
bond to cover the life of the permit as it will be-extended if an
extension is granted, or furnish a new bond.

The application for, extension should be filed in the local land office
having jurisdiction over the land involved prior to the expiration
of the two years for which ,the permit was issued. The applica-
tion should show how much additional time is considered necessary
to complete prospecting work. Extensions will be limited to such
period, not exceeding the two years authorized, as may be determined
to be Justifiable un~der the circunstances in each particular case..

The said act does -not automatically extend the life of the permit
but authorizes the Secretary of the Interior to extend it for a
period not exceedin'g two 'years; upon a showing' of satisfactory
cause. Therefore, unless an application for y extension has been
filed prior, to the' expiration of the two-year period for. which
granted, the permit expires and is no longer a bar to the ailowance
of other filings for the landi embraced therein. Where an applica-
tion for extension of a permit has been filed within the time stated,
no other applications for the same land will be allowed but they
may be received, and filed awaiting the outcome of the action on
the application for extension. . If the application for' extension, be
allowed any other- applications filed during its pendeney will 'be
finally rejected. If such application for extension be not allowed,
any applications filed' for; the same land will then be' considered in
the order of their filing..' Circular No. 926 (50 L. D. 364; 52 L. D.
.516), is hereby modified in so far as it is in conflict' herewith.-

You will give to the regulations' the widest publicity possible
without expense to -the GoermnenLi

X- C. C. MooRE, Coimnussroner.
Approved:

JOHN H. EDWARDS,

Assistant Secretary.
1 A607-32-VOt. 53-45
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OPENING TO LOCATION AND ENTRY UNDER THE MINING LAWS
OF PUBLIC MINERAL LANDS WITHDRAWN UNDER THE RECLA-
MATION LAW-ACT OF APRIL 23, 1932e

INSTRUCTIONS

[Circular No. 1275]

DEPARTMENT OF THE INTERIOR,

XGENERAL LAND 'OFFICE,

Washingto'n, D. C., Junie'2, 193M2.

REGISTERS, UNITED STATES LAND OFFICES.:

An act approved April 23, 1932 (47 Stat. 1306), provides as fol-
lows:

That where public lands of the United States have been withdrawn for

possible use for construction purposes under the Federal reclamation laws,

and are known or believed to'be valuable for minerals and -would, if not so

withdrawn, be subject to location and patent' under the-general mining laws,

the Secretary of the 'Interior, when,. in his opinion the rights of the United

States will not be prejudiced thereby,. may, in his discretion,. open the land

to location, entry, and patent under the' general mining' laws, reserving such

ways, rights, fand easements :over or to. such land1s as .may be prescribed by

him and as may be deemed necessary or appropriate,, including the right1to

take and iemovd 'from suich' lands constructiont miaterials; for use. in the ,con-

struction of irrigation works, and/or the said Secretary may require the exe-

cution of "a contract by the intending locator or entryman' as a condition prec Ie-

dent to the vesting of any rights in him, when in the opinion of the Secretary
same may be necessary for the protection of .the irrigation interests. Such

reservations or contract rights imay be in favor of the United 'Statesz or. irriga-

tion concerns cooperating or contracting with the' United-States and operating

in- the Vicinity of such lands. .The Seeretary. may prescribe the form of such

contract' which shall be executed and acknowledged and recorded in-the county

records and 'United States local land office by any locator or entryman of such

land before any rights in their favor attach thereto, and the locator or entry-

man executing such contract shall undertake such indemnifying coveaants andi

shall "grant such rights' over such lands as in the opinion 'of' the Secretary' may
be necessary for the protection of Federal or private iftigation'in the vicinity.

Notice of such .reservatioh' or; of the necessity of executing such prescribed

contract shall be filed in the General Land Office and in the appropriate local

land office, and notations thereof shall be made upon the appropriate t tract

books, and any location or entry thereafter made 'upon "'or for such' lands, and:

any patent therefor shall be subject to thei.feriiis'sf sucyh contract and/or to

such reserved ways, rights, or easements and such entry or patent shall contain,

a reference thereto.

SEC. 2. The Secretary of the Interior may prescribe such rules and regu-

lations as may be necessary to enable him to enforce the provisions of this Act.

This act authorizes the Secretary of the Interior in his discretion
to open to location, entry and patent under the general mining laws
with reservation of rights, ways and easements, public lands of the
United States which are known or believed to contain valuable de-
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posits -of minerals and which; are withdrawn . from 0 development and
acquisition because they are included within the limits of. withdrawals
made pursuant to section .3' of! the reclamation act of June 7, 11902
(32. Stat. 388)..

:The opening: of such lands. to location, entry. and; patent under the
general mining laws will be governed by the following regulations:

(1) Application .to .open lands to location under the act may be
filed by a person, association or corporation qualified to locate and
purchase claims under. the general mining laws. The application
must be executed in duplicate, be under oath and filed in the. United
States land: office of the district- in which the lands. are situated,
must describe the land the applicant desires to locate, by legal sub-
division if surveyed, or by metes and bounds if unsurveyed,'- and
must set out the facts upon .which is based the knowledge or belief
that the lands' contain valuable mineral deposits, giving such detail
as the applicant. may- be able to furnish as to the nature of the
formation, kind and character of the mineral deposits.f

(2) The register will assign a current serial 'number to the.applica-
tion, note his records and forward the original and duplicate appli-
cation to the General' Land Office with report of record status of the
land.

(3) When the application is' received in the General Land Office, if
found: satisfactory, the duplicate will be transmitted to ,the Bureau
of Reclamation with request for report and recommendation.

In case the Commissioner, Bureau .:of Reclamation, makes an ad-
verse report on the application, it will be rejected subject 'to'right
of appeal.

If in the opinion .of the Commissioner, Bureau of Reclamation, the
lands may be opened under the act without prejudice to the rights
*of the United States, he will in his' report recommend the reserva-
tion of; such ways, rights'. and easements as he considers' necessary
or appropriate, and/or the -form; of contracto tQ.be exeputed by the
intending locator or entryman as a condition precedent to the vest-
ing of any rights in him, which' iiii his opinion may be necessary
for the protection of the irrigation interests.

(4) Upon receipt of a' favorable report from the Commissioner,
Bureau of Reclamation, containing the, necessary data, the Commis-
sioner of the General Land2 Office will submit the application to the
Secre~t'ary of f Interior 'with appropriate recommendation that the
land be opened to location, entry and 'patent under. the mining laws,
subjett. to such reservations,. andor contract to be enteredn' ito by
the intending locator.

'(s) Orders opening lands under the act will be promulgated by
the General Land Office, notations thereof made on the tract bhoks

0707
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of that office, and copies of such orders furnished to the Bureau of
Beclamation'

(6) Upon receipt of such an order in the local land office, the
* ; register will file the same in his'office, note on his tract books the

date and number .of the order and the reservations therein provided
for, or the necessity of executing 'the prescribed contract, and will
'notify the applicant that'the lands are subject to location- in accord-
ance with the terms and 'conditions of the order opening the samel
thereto..

- ' | Such applicant- will be further advised that any location 'of the
-lands will be subject to such ways, rights and easements over or to
such lands -as are reserved in the order opening the lands to location,
including the right to take from such lands construction materials

'for use in theQ construction of irrigation works; and/or, if the order
Opening the lands so requires, that before he can acquire any rights
under location, he must execute, acknowledge and record in the
county records and in the United States local land office the contract
prescribed by such order, and that the location must also be made
and maintained in accordance with theUnited States mi'ing laws
and regulations thereunder.'

THos. C. HAVELL,
Acting Conminssioner.

I concur:
ELWOOD MEAD,

Commnissioner, Bureaunof Reclamation.

Approved:
JOHN H. EDWARDS,

Assistant Secretary.

SCHOOL LANDS-NORTH DAKOTA, SOUTH DAKOTA,' XONTANA,
AND WASHINGTON-ACT OF MAY 7, 1932

XINSTRUCTIONS

[Circular No. 1276]

: DEPARTMENT OF THE INTERIOR,

GENERAL LAND OFFICE,
Washington, D. C., June 27, £932.

REGISTERS, UNITED STATES LAND OFFICES,

NORTH DAKOTA, SOITH DAKOTA, MONTANA, AND WASHINGTON:

By the act of Congress approved May 7, 1932 (47 Stat. 150), it is
provided-

That section 11 of the act approved February 22, 1889 (25 Stat. 676), be,

and the same is hereby, amended to read as follows:

[ Vol.,
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"That' all lands granted by this act shall be disposed of only at public sale
after advertising-tillable lands capable of producing agricultural crops for
not less than $10 per acre and lands principally valuable for grazing purposes
for not less than $5 per acre. Any of the said lands may be exchanged for
other lands, public or private, of equal value and as near as may be of equal
area, but if any of the said lands are exchanged with the United States such
exchange shall be limited to surveyed, nonmineral, unreserved public lands
of the United States within the State.

"The said lands may be leased under such regulations as the legislature may
prescribe; but leases for grazing and agricultural purposes shall not be for
a term longer than five* years; mineral leases, including leases for exploration
for oil and gas and the extraction thereof, for a term not longer than twenty
years; and leases for development of hydroelectric power for a term not longer
than fifty years.

"The State may also, upon such terms as it may prescribe, grant such ease-
ments or rights in any of the lands granted by this Act as may be acquired
in privately owned lands through proceedings in eminent domain: Provided,
however, That none of such lands, nor any estate or interest therein, shall ever
be disposed of except in pursuance of general laws providing for such disposi-
tion, nor unless the full market value of the estate or interest disposed of,
to be ascertained in such manner as may be provided by law, has been paid
or safely secured to the State.

"With the exception of the lands'granted for public buildings, the proceeds
from the sale and other permanent disposition of any of the said lands and
from every part thereof, shall constitute permanent funds for the support and
maintenance of the public schools and the various State institutions for which
the lands have been granted, Rentals on leased lands, interest on deferred
payments on lands sold, interest on funds arising from these lands, and all
other actual -income, shall be available for tthe maintenance and support of
such schools and institutions. Any State may, however, in its discretion, add
a portion of the annual income to the permanent funds.

"The lands hereby granted shall not be subject to preemption, homestead
entry, or any other entry under the land laws of the United States whether
surveyed or unsurveyed, but shall be reserved for the purposes for which they
have been granted."

Sme. 2. Anything in the said Act approved February 22, 1889, inconsistent
with the provisions of; this Act is hereby repealed.,

This amendatory act pertains principally to the disposition by
the States of the lands granted by the act of February 22, 1889 (25
Stat. 676), such States being North Dakota, South Dakota, Montana,
and Washington.

The last part of the first amendatory paragraph, however, provides
for the exchange of lands granted to said States by the &'ct of Feb-
ruary 22, 1889, for other lands, public or private, with the stipula-
tion ithat where the exchange is made for public lands of the United
States, they shall be limited, to the surveyed, nonmineral, unreserved
public lands.within the'State.-

Applications fortpublic lands sought in exchange as provided by
this act will be governed by the following rules and regulations:

1. Applications for public lands sought under the provisions of
this act must be filed, by the proper officers of the State, in the local
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land office of the district in which such public lands: are situated,
accompanied by the following; affidavits and certificates:

(a) An affidavit as to the nonmineral and nonsaline character of
the land applied for, and. showing that said land is unappropriated
and. is not occupied by and does not contain improvements placed
thereon' by any Indian.

(B) A certificate of the selecting agent showing that 'the selection
is made under and pursuant to the laws of the State.

(c), A corroborated affidavit must be furnished relative to springs
and water holes upon the land applied for, in accordance with exists
ing regulations pertaining thereto in the case of all similar State
selections.

(d) Aa affidavit that the land relinquished and the land selected
are equal in value and as near, as may be of equal area.,

9 .2. The exchange authorized must be made by legal; subdivisions,
or by entire sections, of equal value and as near as may be of equal
area, and no more than approximately 640 acres may be allowed in
any one selection list, which list must describe the land to be con-
veyed as well as the land selected. Nothing less than a legal subdi-
vision may be surrendered or selected.:
* 3. Payment of fees will be required in the sum of $2 for each

160 acres or fraction thereof.
-4. The lands in any one selection list, offered in exchange, must

be of lands charged to the same grant.. .For example, where univer-
:sity lands are offered in; exchange, only university lands may be
offered in the same selection list; where school lands are offered in
exchange, only lands charged to the school-land grant may be offered
in the same selection list; where lands under the normal school' grant
are offered in exchange, only lands charged to the grant for normal
schools may be offered in the same selection list.

5. Lands which have been withdrawn or classified as' coal lands,
or are valuable for coal, may be selected, provided such selection is
made with .a view to obtaining title with a reservation to the United
States of the coal in such lands, and of the right to prospect for,
mine, and remove the same, in accordance with the act of June 22,
1910 (36 Stat. 583), as supplemented by the act of April 30, 1912
(37 Stat. 105).

6. Lands withdrawn, classified, or valuable for phosphate, nitrate,
potash, oil, gas, or asphaltic minerals may be selected, provided the
selection is made with a view' to obtaining title with a reservation
to the United States of the phosphate, nitrate, potash, oil, gas, or
asphaltic minerals in such lands, and of the right to prospect for,,
mine and remove the same, in accordance with the act of July 17,
1914 (38 Stat. 509).
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7. Each application for exchange under the provisions of: this,
act must be accompanied by a, deed] (unrecorded), prepared in ac-
cordance with the laws of the State in which located governing the
conveyance of real property, conveying to the United States all
right, title, and interest in and to the lands offered in exchange, and
must be accompanied by certificates of the proper State officer and
of the proper county recorder, showing that the lands offered have
not been sold or otherwise disposed of or incumbered by the State.
In case, however, any of the lands have been sold by the State and
title again acquired, an abstract of such title will be necessary.

18. If the selection appears regular and in conformity with the
law and these regulations, you will assign the current serial number
thereto and refer the selection to the chief of field division for field
examination of both the selected' and the base lands to determine
whether or not their value is equal within the meaning of this act.
In order that no further investigation or inquiry may be necessary
as to the character of the selected land, examination will be made
at the same time as to the mineral character of the selected land,
and whether or not it has value-for springs or water holes withdrawn
in Public Water Reserve No. 107, or by Executive order of July 7,
1930, No. 5389.

9. If the chief of field division recommends the approval of the
exchange, you. will accept the selection if otherwise regular, and
prepare notice for publication* of the selected land, in accordance
with the regulations* governing the selection of lands by States and
Territories, approved June 23,. 1910 (39 L. D.. 39), and. transmit
the list to this office with. the returns. When, upon receipt in this
office of' proof 'of publication without protest or contest, and upon
examination of the report of the chief of field division and other
records in this office pertaining to the lands involved in the' exchange
sought, it is considered that the State is entitled to such exdhange,:
the deed 'will be returned to the State for; recordation and retrans-
mittal to this office, and where abstract of title was required, such
abstract will be returned to be brought down to show the title in the
United States, free from all liens and incumbrances, including tax
liens. Upon the return of the recorded deed and satisfactory ab-
stract of title, the selections will be embraced in a clear list and trans-
mitted to the Secretary 'with recommendation for approval, in the
absence of other objection, with a view to the certification to the
State. of the selected. lands.

10. XShould the report of the chief of field division be .adverse to
the State; you will transmit the papers to this office without action.
Opportunity will be given the State to amend the application or to
make such showing as may be desired in the case of adverse report of
the chief of field division. Notice of additional requirements, rejec-
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Lion, or other adverse action, will be given, and the tright of appeal,
review, or rehearing recognized in the manner now prescribed by the
Rules of Practice (51 L. D. 547).-

11. Should the application for exchange be finally rejected or the,
selection canceled, for any reason, the unrecorded deed and the ab-
stract of title will be returned to the State.

THOS. C. HAVELL,

Acting Commissioner.
Approved:

JOHN H. EDWARDS,
Assistant Secretary.

SETH K. GORBETT

Decided June 28, 1932

MINING CLAiM-AnyEuisE CLAIM-OPTION-DEcLAEATrION-WAIVER.

A decidration filed by a mineral-dpplicaht, .made by one having merely an
option to purchase an adverse claim, setting forth that' no conflict exists
does not constitute a waiver of the adverse claim and does not bind the
adverse claimant.

MINING CLAIM-ADVERS PROCEEDINGS-LAND DEPARTMENT-JuBisDicTioN-

JUDGMENT-WAIVER.

After the institution of adverse proceedings the jurisdiction of the Land
Department over a mining claim subject to the controversy is restored
only upon a final judgment, or a waiver by the- adverse claimant of the
ground in conflict, or a proper certificate showing that the adverse suit has
been dismissed or was not timely instituted.

MINING CLAIM-ADVERSE CLAim-ADvERsE PROcEEDINGS-LAND DEPARTmn NT-

RULES AND REGULATIONS.

The departmental ruling holding that where more than one action has been
commenced, based upon separate adverse mining claims, the Land Depart-
ment will await a judgment determining the rights of all the parties, does
not apply to adverse claims not filed in compliance, with the statute.

MINING CLAnM-ADVER.SE CCLAIm-ADvmsE: PROOEEDINGS--USURVEY-PLAv-NOTICE.

An adverse claim filed without a plat showing conflict with the application
adversed, but with a promise to file the plat when. climatic conditions per-
mit of a survey, is subject to dismissal as vitally defective, and if :the
adverse claimant fails to cure the-defect after considerable lapse of time
after due notice to do so. his adverse claim 'should be dismissed, notwith-
standing the pendency of the adverse suit.

EDWARDS, Assistant Secretary:
January 27, 1922, 11. Levine et, al. filed application, Sacramento

014096, for patent to -nine placer claims covering ,440, acres and
taking in parts of Secs. 9, 16, 17, 19, 20, and .30, T. 22 N., R. 10 E.,
M. 1D. M., within the Plumas National Forest. Seventeen adverse 
claims were timely filed and suits entered thereon. Application

[ Vol.
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014096 is still pending and a number ofath adverse suits appearnot
*to have been determined. May 4, 1928, Seth -K. Corbett filed applica-
tion.022901 for patent to the National Gravel Mountain: Consolidated
Placer which he subsequently defined as covering certain specified
tracts in Secs. 19 and 30, a number of which are included in 014096.
Corbett secured and filed on September 4, 1928, an absolute relin-
quishment by the attorney in'fact under 014096 of the tracts in Cor-
fbett's claim conflicting with that application. The Commissioner of
the General Land Office, however, declined to allow Corbett's appli-
cation until his, office was advised that all adverse claims affecting
014096 were disposed:of. (Letter "N ", October 1, 1928.), Corbett
thereupon furnished evidence of Ethe final disposition of certain of
these adverse claims, including. those which showed conflict with his
* application, and pointed out that certain other adverse claims showed,
by description thereon, no conflict with the same. By supplemental
showings healso cured certain specific defects in pursuance of re-
quirements laid byi the Commissioner, and duly published and posted
his application, against which there is no pending adverse claim.

Adverse claims 014182 and: 01483 against application 014096 are'
:still. pending. Examination of the respective protests and, adverse
claims in 014182 and 014183 discloses that no plat of survey or de-C
scription by legal subdivision or in any manner are given as to the
landi claimed, and nothing is shown by which anyone would be notified
'of the boundaries and extent of the land to which adverse rights
are asserted. Therein allegations are merely made that it was imprac-
ticable to make the necessary surveys and plats:. by reason of deep
*snows on the ground, which would continue during, the period of
publication of the application, coupled with a request to be' allowed
to supply the necessary plats when climatic conditions permitted: a
survey. The local office, nevertheless, in usual form, notified these
adverse claimants of the receipt of their adverse claims and advised
them to timely bring adverse. suit as the statute required.

'More than 10 years have elapsed since these adverse claims were
filed' and the defects 'in stating the location and position, of the:
claims have not been cured, with the result that it can not be ::deter-
mined from the records in those proceedings to what extent, if any,
these two, adverse claims interfere with' applications 014096 and
022901, or, ;inother words? whether there is any controversy pending
in the court by reason of these adverse claims, involving: land com-
mon:to the' last two-named applications. In letters of February 25
.and June: 29, 193L jthe Commissioner required Corbett to furnish
the necessary proof showing that his claim did not conflict with:
the claims asserted under 014182; and 014183, as a :;prerequisite tot
acceptance of the relinquishment, executed by applicants under
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'014096 and the allowance of his application. In attempted corm-
pliance with these requirements, Corbett filed certificates executed
by the clerk of the United States -District Court and the State court
having jurisdiction -over the lands above mentioned, each stating
in effect that no suits were pending in their respective courts in-
volving the right to the possession of the National Gravel Mountain
* Consolidated Placer claim. Ile' also furnished affidavits made by
,one Delahunty, stating, in substance, that affiant has an option to
purchase .the Swift Sure, Cook and Morgan, and 'Swift Sure Tail-
ings claims, being the claims asserted under 014082 and 014083; that
the precise boundaries of such claims can not be located on 'the
ground, or ascertained by any other means, but that to affiant's
knowledge they are in Secs. 16, 17, 20, 21, and 29, while the National

-Gravel Mountain Consolidated Placer of Corbett is in Secs. 19 and
30; and there is, therefore, no conflict. Another affidavit furnished,
made by Taylor, a county surveyor, corroborates Delahunty.

The Commissioner's decision of October 22, 1931, held the showings
insufficient; that only description of the aforesaid adverse locations
by legal subdivision or by metes and bounds survey, tied to a public
land corner would suffice to establish that such adverse locations did
not affect any of the land relinquished by the applicant advetsed.

By later decision of March 21, 1932, the Commissioner held that
Corbett must furnish proof showing, under paragraphs 85 to 88 of
the mining regulations (49 L. D. 15, 81), the final disposition of all
adverse 'claims now pending against application 014096 in order
'that the relinquishment to the extent of conflict with 022091 might
be accepted, citing as'particular authority a recent decision of the*
department of November 23, 19391, in the case of Henry C. Bolyard

'et al. (53 . D. 556).
Corbett has appealed and contends in effect that he is in no posi-t

tion as a: stranger to the adverse proceedings to supply the proof
required; that there is no authority to exact it from him; that as
there was nothing definite in the adverse claims fixing -the locufs of
the land claimed therein, they should never have been allowed;
that application 014096 should be dismissed because of laches in
prosecution; that the Bolyard case does not apply; that there is no
warrant for burdening him with a duty of fixing' the locus of the
adverse claims which rests on the adverse claimants; that, under the
ruling of the Commissioner, any person can tie up an immense area
of land by filing'an application therefor, and if nothing further is
done,; no bona /Zde adverse claimant within such area could ever
secure a patent so long as one adverse claim remained undisposed of.

The department concurs in the Commissioner's view that under
'the present status of the record, the showings of Corbett are in-
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sufficient. to allow his entry It is, however, plainly error to rrequire
of this applicant evidence in pais, showing'the locus of any pending,
adverse claims as a basis for adjudging what lands are in controversy
between. applicants under 014096 and any existing adverse claimants.
No evidence of this character supplied by a stranger to the con-
troversy is binding on the adverse claimants, and-any declaration
that no conflict exists by' one who has but an option to purchase
such adverse claims, is not a waiver thereof.

: The determination as to what particular ground vithin the patent
application i's claimed under adverse proceedings must be made from
the showings in connection with the divers protests and adverse
claims, and the only evidence that the: department may recognize

: as restoring its jurisdiction over the areas in controversyv are those
prescribed by the mining law and regulations, namely, a final judg-
m ment in the adverse suits, a waiver by the adverse claimant of the
ground in conflict, or a proper certificate :showing 'an 'adverse suit:
has been dismissed, or like certificates that it was not timely brought.
(Lindley on Mines sections 7-59, 766, and Cases there cited4 The

6certiflcdtes filed in this case to the effect that there is no fsuitI pending,
involving the right of possession to the National Gravel Mountain
Consolidated Placer'claim of Corbett do not justify the assumption
that the land within his claim is not affected by the pending ad-
verse' claims. Such certificate fnecessarily implies' an exercise of
judgment of the clerk as 'to the subject matter involved in the
plekdings. and is of no conclusive effect whatsoever..

The department has held that where more than one, action ha's
been commenced, based upon separate adverse claims, it awaits a
judgment 'which' will determine the rights of all the parties.: Jamcne
Lee Lode.v. Little Forepaugcgk Lode (11 L. D. 391); Black Queen
Lode v. Frexoslsior No. 1 Lodec (22 L. PD. 343) ; Woods v. Holden (26
L. D. 198; on review, 27 L. D. 375); Hdnry C. Bolyard et al., Supra.
An examination of these cases, however, reveals that they- relate to
circumstances where there is either a conflict or possibility of con-
flict,: not only between the applicant for- patent and an* adverse
claimant,lbut between adverse claimants for the same land included
in the application.

The reason for the rule is shown in Woods v. Holden, supra, which
states (p.:201)-

* :' Where adverses involving a common conflict are filed and prosecuted, that
fact is necessarily shown by the records of the local, office and the parties
in interest are charged with notice thereof. It then devolves upon each;
adverse claimant to see to it that such proceedings are had as will determine
his right, not alone against the applicant for patent, who is the common de-
fendant, but also against the other adverse claimants. Until, this is done,
the stay of proceedings commanded by section 2326 is not relieved and the.
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"controversy" is not " settled or decided by a court of competent jurisdic-
tion." The word "controversy " used in this section includes broadly: the
right of possession to the area in conflict against all who. are contending there-
for in the manner prescribed by the statute.

This statement,. however, is predicated on the assumption that
adverse claims such as are contemplated by the statute. were filed.
If they, are not such, even though suit is commenced, the Land
Department is not required to recognize the claim as adverse within
:the meaning of the law and stay its proceedings on account thereof:
(Thomas et al. v., Eling, .25 L. ID. 495, 496); and while ordinarily,
after the suit is filed, the department,:is disinclined to entertain an
attack upon. the sufficiency of the adverse claim, relegating all mat-
ters to the courts ((McMaster's Appeal, 2 L. D. 706; Reed v. Hoyt,
1 L. D. 603; Brown v. Bond, 11 L. D. 150, 154), yet, if the defect
is vital .the . pendency of a suit filed . in pursuance of an accepted
adverse claim will be disregarded. Mattes v. Treasury Tunnel Min-
ing & Reduction Company (33 L.: D. 553). The Land Department
has power to review and set aside the decisions of the local officers
relating to questions arisingj in the, administration of the public
land laws. X See cases cited in 50 C. J. 1088 note 41.

Precedent exists.for waiving the filing of. a plat of.survey of
an adverse. claim upon a. showing that a survey :is impossible on
: account of climatic conditions duringr the. period of publication
provided'the adverse claimant shows the nature, extent, and bounda-
ries of his claim as near as practicable from information within
his reach, (J. S. Wallace, 1 L. ID. 582). But as to adverse claims
014182 and 014183 that now stand in the way of allowance of
application 022901 by the Commissioner's decision, the protests filed
: therein merely allege pa conflict in general terms, and contain but
a promise to supply data as to the boundaries and extent of the
conflict.
':- Section 2326, Revised :Statutes, requires that the adverse claim

filed "shall show the nature, boundaries and extent thereof." An-
chor et al. v. Howe et al. (50 Fed. 366); McFadden et. al. v. Moun-
tain View Mining & Milling Company, On Review (27 L. ID. 358);
Kinney v. Von Bokern (29 L. D. 460). The defects in this regard
in the two adverses above mentioned should have been timely cured,
and if not so cured, dismissed, and may yet be dismissed 'by the
department as vitally defective. As to application 014096, the'con-
tention of Corbett that the department may dismiss it. for lack of
diligence in prosecuting the proceedings in the courts, is untenable,
as it is' settled that what constitutes diligence in such a case is for
the courts. Lindley on Mines, section 759. The department will
not1undertake to decide it. Davisv. McDonald (33 L. D. 641.)

EVol. -.7
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In accordance with the views expressed, the case will be remandeda
with instruction to call upon :adverse claimants under 014182 and
*014183 to file, within 60 days from notice, a *plat of survey orf
description by legal subdivision of their respective adverse claims
in accordance with paragraph 82 qof the mining regulations. and
should they fail to do so, their adverse claims should be dismissed.
Upon the dismissal of such claims, or in the event that the. data
filed by the adverse claimants show no conflict with the land relin-
quished by the applicants under 014096, Corbett's application, if
otherwise regular, may pass to entry.

As modified. the Commissioner's decision is
AffiLrmed.
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Alaskan Natives. Fag

See Reindeer, 4 5; Withdrawal, 4.
1. The Secretary of the Interior
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allow an allotment under the aet of
May 17, 1906, to .an Alaskan native
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exceeding 160 acres as may be suf-
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upon the Secretary of the Interior
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ka created in the interest of the
aboisgmenl natives ofi that Terri-
tory- __- ------ 594

5.. The natives referred to in the
treaty of March 30, 1867, between
the United States -and. Russia, are
entitled to the ,benefit of and are-
subject to the general laws and reg-
ulations governing the Indians of
the ;United States to the same ex-
tent asare the Indian tribes with-
in the territorial limits of' the
United States, including the right
of citizenship accorded by the act of
June t2,, 1924 594
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: See Homestead, 1, 3, 26.-,
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Cemeteries.
See National Perks and; Mou-

ments, 2.

Chucawalla Valley, California.
See Desert Land, 1.

Citizenship.
See Alaskan Natives, 5; Indians

and Indian Lands, 25, 31.

Evidence.

1. Where no. record'of naturaliza- I
tion can be produced evidence ,that
one had declared his intention of 'be-
coming a citizen and had alleged un-
der oath in an, application -to- make
entry of public land that he was .a
citizen of the 'United, States is- suffi-a,
cient tot warrant the holding in a- -
land case that, -he, had Ibeen duly
naturalized as a citizen. Boyd v.
Thaper (143 U. S. 135) …___ … 648
Married Women. -

2. Instructions of August 12, 1930,
citizen'ship of mariaedwomen.;. (Cir- 
eular No. 857, revised) … 166

3. Instructions of April i8, 1931,i'
naturalization and citizenship of
married women. Circulars Nos. 861
and 857 superseded so far As in con-
flict: (Circular No. 1248). -------- 374

Coal Lands.
Seet Coal . 8TeSjass' 'Isolated

Tracts, 2; Minling Clqini, 20. 

Action upon Proof.
: 1:Instriuction's 'of' October -28, -

1931, coal, lands; action upon proof,- 
Rule 7,; Circular' No: 276,- amended.;
tX (Circular No. X1261) …' a:__:> -518.
Leasie'Assignment' - -'' '

The. authority of the Secretary
4to recogpnize and approve assign-,
ments or transfers of coal leases or
interests therein is not limited by -
the leasing act, to, those effected by
acts of the, parties, -but it 'extends
to those effected aiso by operation
of law---------8-------- -- - 4-

3. It is within the province of
the Secretary, before approving an
assignment of a lease, to decide
whether it has been -satisfactorily
shown that the right, title, and in-
terest in the lease have been: trans-"

18607-32-v0o.' 53 - 46
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Coal Lands-Continued. Page
Lease-Assignment-Continued.-

ferred to the one claiming under
the assignment, and; if so, whether
the assignee is competent and qual-
ified to take and 'hold the lease un-
der the leaslhg' act and the regula-
tions issued' thereunder__ ---__ iS4 I

4. While the validity of an assign-
ment of a coal lease is dependent
upon the approval of the assign-
ment by the Secrttary of the Inte-

.njor, yet the binding force and effect
* of a pledge of a lease as security for

a debt as between the parties is not
, contingent upon its' prior authoriza-
, tion by that official… ________-184

Lease-Rentals.

5. The provision in section 7 lof
the act of February 25, 1920, relat-
ing to the payment of annual rentals
in connection with leases issued 'pur.
suant to that act, is mandatory and.

* nothing contained in that section or
in any other section of the 'aet au-
thorizes the Secretary of ,,the Inte-
rior to waive or suspend the pay-
ment of such' rentals for any -period
whatsoever. Witbeck v. Hardean
(51 Fed. (2d) 450) …___-____ -560,
Prospecting Permits.

6. Where an applicant for a coal'
prospecting permit dies, one -'who6
was copermittee with the , applicant
in a previous, permit which had ex-
pired including:the same lAnd 4and& 
also a colessee and copartner under
a coal lease for adjacent land has
no rights i cognizable -'by 'the Land
Department in connection with: the-,

Iapplication… … _ _ 699'
7. Mere-rights, toreceive a pros-'

pecting permit under the 'leasing act
are not assignable, nor are they srb-
ject' to testamentary" disposition, but
the ,ik- tItot pursue& Ihcourse'' neces-
sary to obtain the permit passes
upon the' death of the applicant to
the personal representatives for the
benefit of the estate …_ -- -… 699…

8. Upon the death of an applicant
for a coal prospecting permit, per-
sons to 'whomth'e deceased applicant
undertook-to devise it will not be al-
lowed to obtain the permit in their
names' because: of 'the' provisions of'
the applicant's will, -but the execu-
tors 'of the deceased applicant -will
be allowed to file a 'pertit appi.'U" -c
tion and bond, whereupon the permit
may issue tAo the estate…---------- 700(
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Surface Entry.

9. Section 3 of the act of June 22,
1910, authorizes the Secretary: of
the Interior to require a bond be-
fore allowing any person tor enter
upon land patented with reserva-
tion of the coal to the United States
for the purpose of prospecting there-
on, but when the right to mine and
remove the. coal has been acquired.
his authority to require such a bond
no longer, exists. : In the latter event
the owner of the surface estate may

-by proper court proceedings protect
himself from injury or loss in his
i improvements or crops…------- … 444

Coal Trespass.
1. Instructions of March 6, 1931,.

measure of damages in coal trespass
cases. Circular No. 953, amended.
(Circular No. 1239) --__-_--- 314

Collateral Attack.
* See Secretary of the Interior, 3.

Color of Title.;

See Forest fileu Selection, .2, 3.

Colorado.
See Mining Claim, 60.

Commissioner for Alaska, Ex-
Officio.

* See Re ndeer, 2.

Commissioner of Education.
See rReindeer, 2, 4.

' Commissioner of the General
Land Office.
* See Mining Claim, 57; Practice,

3; Swamp Land, 4.
1. The power of supervision pos-

sessed by the Commissioner of the
General Land Office over the acts
of the!register of a local land d6f5le
in the disposition of the public lands
is not unlimited or an arbitrary
power and it can not be exercised so
as to deprive any person of land
entered and paid for - --- 454

Commissioners, Board of Indian.
See Indians and-Indian Lands, 22.

Commissioners, Board of Land.,
. See. Private aClaim, 2.

Conuimty Pioery.,;0 
- See Homestead, 20.

1. In the State of Arizona prop-'
erty acquired by a husband or wife

Community Property-Continued. Page

during, the marital status becomes
community property and one-half of
the property acquired 'by either be-
comes the property of' the, other by
operation of law ,at the moment of
its acquisition…- ------- 577

Comptroller General.
See Oil ani: Gas Lands, .11.

Condemnation.
Se: id Reserves; Indian Irriga-

tion, 3; Mising Claim, 50.

Confirmation.
See School Land, 2, 23.
1. An entry -automatically con-

firmed under the proviso to section
7 of the act of March 3S 1891,
which except for the confirmation
would, properly Ago to the' Board of
Equitable Adjudication for consider-
ation,:need not be submitted to that
board inasmuch tas the only juris-
diction-over the matter remaining in
the Land Department is that'of issu-
ance of patent … … _ __ _101

Contest. -
See 4Homestead, 3, 27;- finling:

Claim, 8, 9, 13, 22-33, 36-39, 42-46,
*49, 51, 058, 60, 69, 70; Practice, 1,
2, 5; airoade Lands, 2.

1. Where a contestant dies before
the, terminatio of n a contest one of
the heirs of the deceased contestant
may continue the prosecution of the
contest without joinder of the other
heirs, but whatever rights may ac-. X
crue as a result of. the contest will
inure. to the benefit.of all th'eheirs- 192

2. A clerical error by a postmaster
in a registry return receipt-will not-
be ground ' for ' the abatement of a
contest where the contestant had
acted'Adiligently in all the-.various-,

: :s~tep. .p'r,,PtW-fil g.'by tthC2, Ruly&t 
Practice in the' prosecution of the
contest and had complied with the
letter of the requirement relating to
proof of the mailing.of the notice- 226

Congress.
See Indians and Indian Lands, 2,

7, 9, 34,: 37, 38, 64, 66.

Contestant.'
See Contest.

Contiguity.
See Mining Claim, 68, 69. '

Continuance.
See Practice, 5.
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See' Homesntead, 18, 19* Indians

and Indian Lands, 23, 24; Irriga- .
tion Districts, 2; Oil and Gas* Lands,
26; Preference Rights; Reclamation,
5, 6, 16.;; Reindeer, 5; Rights _of

X way, 2; Waters and Water Rights, 4.

Conveyance and Conveyancing.
See Mining Claim, - 2, 4; National

Parks and Monunents, 2.

Coos Bay Wagon Road Lands.
-See Oregon and 4 alifornia Rail-

road Lands.

CorPorations.
See Mining Claim, 60; Rteclana-

tion, 7-10, 12,' 13, i6; Trade and
Manufacturing Sites, 3, 4. Water
Power, 1, 2.

Cotenants.
See Coal Lands, 6; Mining Claim,

26; Trusts.

Courts.
See Indians and Indian Lands, 8,

38,.42; Land Department, 1; Min-
9ing Claim,' 73, 74; Oi'I and Gas

Lads, 15, 16; Posseson, 1; Gl':.
vate Calaim,, 2; Revfval, of Action,
1, 2; Rights of WWay, 13,S ecretary,_
of the Interior, 1-3; Sta uteori Con-
struction, 1; Trade and Manufaeler-;
ing Sites, I. .- ;. .z

Custer National Forest.
See Homestead, 13.

Custer State Park. -I
See Mining tlaimA 40. .'
1. The act ,of March 3, 192.5 '-.aft-

thoriirng issuance of patent o- the Ahe

State of Southh fakota, with fmiterai'
reservation to the United States to,.

,, any} unatented lands within the'
tuster State Park held or claimed
undrtt teFed - n..d '':h ,Yel mining laws un-
der 'cAtions nimade prior, thereto
upon payment of $1.256,per acre and ,
proof of transfer to the State or
abandonment, of the claims did not
ipso facto withdraw lanrdsjs`o claimed
from the operation of the' mining;
laws, including rights of relocation,
but did enable the State to initlate,
a right which would defeat attempts
at subsequent location or ' 'r-eloca-e
tion__…__________ __ _ ------ __-- 195
' 2. 'The act of May 12, 1928, grant-_

ing publicly owned lands in the Cus-
ter -Stte Park to the State of South
Dakota virtually repealed- the act of
March 3, 1925, and terminaited the-:
jurisdiction of the Land Department
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Custer State Park-Continued. . Page
to determine, controversies between
the State and mining claimants as
to any asserted mining claims within
the grant and 'to accept purchase
money and issue patents on applica-
tions unperfected under the . latter
act at the date of the grant … _-_-196

3. The granting act of May 12,
1928, governs in determining the
rights of the State of South Dakota
t6 lands in the Custer, State Park
where the apPlication' of the State
to purchase under the act of March
3, 1925, was perfected by the acqui-
sition of the mining title subsequent
to the date of the later act … 203

4. The title df the State of South
Dakota to lands in the Custer State
Park underthe granting act of May
12, 1928, attaches if' and when 'the
rights of the mining claimants are
extinguished, and as between the
State and such claimants the Land
Department will not concern itself
unless and until rights under the
mining locations are asserted as the;
basis, of an- application for patent
under the mining laws - 203

Customs.

See; Indians and Indian Lands,
26-28.

Damages;.
See Coal Lands, 9; Coal Trespass;

IHomestead, 2; Indians 'and' 1n
dian Lands,. 21; Indian' I-rigationj
3 4- Rights of Way,: 4; Waters and
Water Rights, 5.

1. The Government can, not, except
with the consent of Congress,' be
sued' for the torts, misconduct, mis-
feasance, or laches of' its officers'or
em'ployees 'but it is liable for prop-
erty, taken or injured by its employ-
ees 5for public usei,_ _ " 399

2 The Government, like a private
irrigator, is not an insurer against
damages resulting from the construe-

- tion, operation, or -maintenance of ir-
rigation works _ _- __7 ___-399

3. The authority granted to the
Secretary of the Interior by -the' act
of February 20, 1929, is sufficient to
permit that officer .to liquidate by
'agreement and to pay claims for
damages ,causped, to owners of lands
or- other private. property of any,,,
kind bywretspi -of be operations of
thle United' States, its officers or em-
ployees, in the survey, construction,
operation, or maintenance of irriga-
tion works …-- - -- - - -- - - - 399

I



724 INDEX
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See 'Honesteads, 18; lndians and

Indian' Lads, '39' 40.

Delegation of -Authority. :
See Agents and Attorneuss 2, Sec--

retarj of the interior, '5, Soidiers,
Sailors, andS Marines.

Demurrer.l
- See Mining Claim, 24.

Depositions.

See Practice, 5.

Deputy Surveyors.
See Agents arui Attorneys, 1.

Descent and Distribution ::
See Coal Lands, 7, 8; Indians and.

Indian Lands, 15, 17; 27, 41-46, 75,
76; Miainrpg Claim,'2, 63.

Desert Land. :
See Forest Lieu. Saicction, I ; Re-

payineint, 4. " .

1. Instructions of May 17, 1930,:
relief of desert-land entr'-vmen in
Chucawilla Valley, California, under
'act of April 17, 1930 (Circularf
:: :-No.-1228)-___ ____ _ 104

2. 'Instructions Cof July 0, 1930, 
desert-lana4enltries witbinfabandoned
reclamation projects under act bf-'
June 6, 1930. General reclamation
circular, amended. (Circular No. -

3.. Section 5 of the act. of June 27,:
1906 which provides that the time*
that. a desert-land yentryman is bin-:
dered or prevented from' making im-
provements on or frem reclaiming
the lands. in his entrt by reason of
the fact that the land has., been
within a reClanation withdrawal,
shall not be computed in: dietermin-
ing. the period within which -e must.
complete his entry, is not applicable
w whert the method of irrigation is

by the use' of water to be procured
fromiwells sunk on the land, and thte
failurn to make timely :reclamation
is due solely' to Jiack'of 'funds__ '. 21

* 4. The Land Departmenti has no
authority to- grant extension of'time
for reclamation of the land embraced ;
within, a desert-land' entry: beyond
the period authorizedi by the act oft
Februar.y 25, 1925-'-_-__ : 21

5. A desert-land entryman who has :'
met all '.the requirements iwhieh .he
could .possib]hyy.meet and has hisen-
try ready for irrigation, but' who
through no fault of his own has
beenunable to effect reclamation as

Desert Land-Continued. :'&' Page
* requiredi by.,law because- ofihis' ina-

bility;i to obtain. 'a sufficient Water
supply 'within th&e: life' timei of the'
entry,- or within: any extension of
time that could have been granted
under existing law, may be permitted
to purchase the land under the relief
act of Mrchi' 4', 1929, notwithstand-
ing that the land is: within a first
form withdrawal in' connection with'
a reclamation project for which .a
water 'supply is to be provided -_'6 44

Discretionary Authority.
See Alaskan Natives, 1 Oil and,

Gas Lands, 22; Reclaiaatioa, 5, 6,
11, 12; Vested Rights; -waler.
Poweir, 2.'

Divorce. 
See Indians and Indian Lands,.'

26-28, 31, 33-38, 41.

Double Taxation.
See TwaFtione, 2.

Drainage.;
See _Waters and ter Righ ts, 2.

Easements. -
See Oil ad Gas Lends, 12, 13:;

R Rs-of -TP v. : .: 

Election.
See Mining Claib, 70; Schoot

Lad, 20.

Elections. -
See Irrigation Distri~ts, 3'; Na-

tional Parks a'ad Masnuaents, 1.
1.' The fact 'that the. State, off

Washington, in ceding jurisdiction tc '
the' 'United States over the Mfount
Rainier 'Natianal'Park, reserved' the'
right to 'serve' criminal and civil
process thereon and: to tax the per-;'
sons fand 'property of park residents'
did not 'have the effect tf extending
the election'iaws of the State'to in-
*cude' persons"- residing within the
park, but a ffrini qualified voter in:: 
the State' did 'not lose hins right to :
vote'SAt the place' dt his legal resi- q
dence by reason' of his entering the 0
service, of the Uihited'States on' the
reservation -__ Big___- ___- _ 316

2.' The privilege of'`voting and the
qualifications of voters are primarily
determined by State laws, and how-
ever' unwise oa unjust they' may
seem, 'those laws : are controlling'A-if
noetl' conflict with the 'limited pro- 
visibns of the Federal Constitution
on that subject … ' ' ' '8i6;
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See Confrimation; Contest; Desert
Land;' Finalz 'Proof; Homestead;
Mining Claim, 1.; Repayment; ,
Swamp Land, 1.

1. A competent locator has the
right to initiate a lawful claim to
unappropriated ;public land -by a
peaceful adverse entry upon it while
it is in the possession of one who
has no superior right-to acquire the::
title or hold possession______ 498

Equitable Adjudication, Board of
See (Confirmation. . -

Equitable Rights.
See Homestead, 5, L9Leand De':

partinent, 3; Vested Rights.

Equitable Title.

See School Land, 4; Swamp Land,
2.

Error.
See Contest, 2; Final Proof;

Homestead, 4, 5; Irrigation Dis-
tricts, I ;; Mining Claim, 8, 20;
Preference Right Claims; Repay-
ment, 1, 3; School Land, 11.

Eskimos.
See Alaskan Zatives,8.

Estoppel.
See Indians and Indian Lands,

27; Mining Claim, 20, 24; School
Land, 10, 11, 19.

Evidence.
See Citizenship, 1:; Final Proof;

Homestead, 1, 3, 26, 27, 29; Indians
and Indian Lands, 33, 36, 80, 81;
Mining Claim, 7, 15, 17, 18, 19, 22,
23, 24, 30, 52, 53, '54, 56, 62, 63,;
Practice, 53; Sbhool Land, 6, 12, 13; V

Secretary o f the Interior, 1, 83;
Swamp Land, 4; Trade and Meanu
factsring Sites, 2; W'lls.

Exchange 'of Lands.
1. Instructions of, March 6, 1930,

exchange of lands in. San Juan, Mc-
Kinley, and Valencia Counties, New
Mexico, Circular No. 850, amended,
Circular iNo.. 1208 54

2. The execution of a special sur-
vey for the: purpose of identifying
on the ground excepted right of way
strips will not be required in con-
nection with the exchange of lands
in aid of the consolidation of a na-
tional forest pursuant to the act of'
March: 20, 1922, where the possibil-
ity of the elimination of the lands
from the. forest is remote … _-_ 434

- 725

Federal Employees. Page
See Elections.

Federal Power Commission.
See Mining mClaim, 16; Water

Powoer, 1, 2, 4, 5, 6, 8, 9, 10.

Federal Water Power Act.
See Reclamation, 3, 5, 7-9, 17;

Water Power, 4--6, 8-10.

Fees and Commissions.
See Accounts, 1, 2; Repayment, 

2, 5.

Final Certificate.
See Homestead, 4, 5; Miningi

Claim, 63; Taeation, 1.

Final Proof.
See CoalLands, 1;' Desert Land,

3; Homestead, 1, 12, 21, 22.
L Where the proofs submitted in

connection with an entry or selec-
tion show compliance with the ap-
plicable: law and regulations, al- :
lowance 'of the entry or selection is
not erroneous because of the exist-
ence of matters which would render
it invalid but which. do not then
appear- - _ 436

Fishing Privileges.
See Hunting and Fishing Privileges.

Flowage.'
See Indian Irrigation; 3 ; Waters.

and Water Rights,. 2, 8, 5. .

Forest Homestead.
See Homestead, 13.

Forest Lieu Selection. 
See Land Department, 1.
1. Action of a register rejecting a:

forest lieu selection because 'of con-
diet with a pending desert-land ap-
plication, when the selection should
have been merely suspended to await
flual determination of the latter,. be-
comes effectivea by acquiescence, and
failure on the part of the selector
to appeal from that officer's action
making the rejection final defeats all
rights that he might otherwise have
secured had he proceeded further- 395

2. Land in the actual possession
of another under color of title and
claim of right is not "vacant public
land subject to homestead entry "
and is not, therefore, subject to se-
lection under the act of June 4,
1897…_ _ _ -- _-=-__-447

3. The county records showing, a
claim of title to. land under mesne
conveyance from a homesteader and
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payment of taxes by a successor iln
interest under the belief that he had
title and the presence of improve-
ments on the land are notice to a
selector that the land was claimed
and in actual possession of another
under color of title and not, there-
fore, subject to selection…________-454

4. Where the Land Department
has, in a controversy between a
forest lieu selector and a homestead
applicant, determined that the for-
mer had no equities by virtue of his
claim and possession of the land,
and adjudged the selection invalid
and rejected it and allowed the
homestead entry, the land, upon

: subsequent relinquishment of:- the
homestead entry, becomes vacant,
unappropriated public land, open to
the first qualified applicant, not bur-
dened, with any asserted legal or
equitable rights of the selector-- 498

Forest Reserves.
See National Forests.

Forest Service.
See Practice, 1.

Forfeiture.
See Abandoneent; Mining Claim,

39, 43, 47, 48: Rights of Way, -3;
School Land, 15; Withdrawal, 2, 3.

Fort Hall Irrigation Project.
See Indian Irrigation, 3, 4.

Fraud.
See Ho0mestead, 28; Indians and

Indian Lands, 7, 9, 80; School:Laed,_
12, 13; Wills, 1, 3.

Fur Farming, Alaska.
*: 1. Instructions of June 1, 1932, fur
* farming in Alaska7; rentals. ' Cireu-

lars Nos. 491' and 1108, amended.
(Circular No. :1271) …-_ -_ -674

General Accounting Office.
See Accounts, 3. -

George Washington Birthplace
National Monument.

lSee National Parks and Monu-
antes, 2.

Government Proceedings.
See Mining Claim, 6, 20, 36, 37,

39, 49; Practice, 1, 4.

Grazing.
' See Par Farming; Homestead, 7,-
20, 24-3l2 ; Indians and Indian Lands,
14, 47; Recreation Lands, 1; Rein-
deer.

Hearing. . Page

See Homestead,- 1; Indians and
Indian Lands, 7881-; Practice, 1, 5;
Seiamp Land, 2.

Heirs.
See Contest, 1; Indians and Indian

Lands, '15, 17, 39, 40, 42, '44A4;
National Parks and Monuments, 2.

Hetch Hetchy Project.
See -Rights of Way, 5.

Homestead.
See Citizenship, -1; Conrmaation;

Forest bIeu Selection, 3,- 4; Land
Department, 3; Misting Claim, 8;:
Patent; PracRi6e, 5-; Railroad G-rant,
1 Repayment, 8-; Taxation, 1; Timt-
ber Cutting; Vested Rights.X

Generally.
1. The proper procedure in cases of

nonmineral entries where, after the
submission of acceptable final proof,

.the."'Gebllidical Survey clAssifies the
land as known to be vauable for oil 
and'gas as ofttthediter f final proof,
is 'to allow the entryren thirty days
to furnish consent under the act of
July 17, 1914, or to apply for re-
classification of the land as nonumin-
eral, submitting a showing there-
with, and to' apply for a hearing if
reclassification be denied, in which
latter event the burden will be upon
the Government to prove that the
land was known to be valuable for
oil and gas at the date of final
proof- - _-- _----'-- -- 41

2. A mineral reservation and a
waiver of the right to compensation
which an applicant to make entry
under the enlarged homestead act
was:'required to :consent to because
of:confdict with, an oil and gas pros-
pecting pernit will be rescindedi
where the -permit is canceled and the
land classified; as 'nonoil and nongas
prior to the allowance of the home-
stead application … -_ 311

3; The allowance of a mineral ap-
plication for land covered by an ex-0
isting entry is in disregard of the
mining regulations, and as the bur-

'den is on the mineral claimant to
show the mineral character of the
land, institution of a contest by :the
homestead' entryman is not neces-
sary _ -_ - - - - 37

4. Where an entry, after the issu-
ance of final certificate and payment
of purchase price, was canceled 'for
a reason afterwards demonstrated to
be unsupported by the law and the
facts, the land is not subject to a
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further disposal by the Governmen
to anyone other than the home
steader _ ------

5. Departmental holding of Augus
11, 1931 (53 I. D. 453), that whern
an -entry, after the issuance of fina
certificate and: payment of purchase
price, was canceled for a reason- af
terwards demonstrated to be unsup
ported by the law and the facts, the
land is not subject to a further dis
posal by the Goveranent to anyone
other than the homesteader, extend
ed to include one who is entitled t(
equitable relief by reason of havinE
placed improvements on the lan(
and was the holder of the greater
portion -of the outstanding vestet
interest of the homesteader…-
Additional.

See 30-32, infra. - : -

Application.
6. Where aa senior -pplication, filet

for 320 acres under the enlarged
homestead act, was rejected becaus4
the land was not subject to entry un
der that act an allowable interven
ing junior application becomes the
senior right and will prevail over a
later settlement and claim for 16(
acres under section 2289, Revised
Statutes, by the original applicant.

7. The. intervention of an adverse
claim in the formof -an applicatior
to make entry by a qualified appli-
cant prior to the filing of an applica-
tion to reinstate a properly canceled
homestead entry where residence was
not of the character contemplated
by section 2291, Revised Statutes
as amended by the act of June 6
1912, prevents the application of the
rule ainnounced in Slette v. Hill (47
L. D. 108)

Commutation. E
See 32, infra.

Credit for Military Service.
8. Instructions of May 6, 1930.

credit for military service in certain
Indian wars, granted to homestead
settlers and entrymen. (Circular
No. 1218) =_ _ I _ _- __

9. The fact that a soldier or sailor
was dishonorably discharged from a
subsequent reenlistment- will not de-
feat his right to credit toward resi-
dence on a homestead entry under
section 2304, Revised Statutes, as ex-
tended by the act of February 25,
1919, for service of 'ninety days or
more during a prior enlistment from
which he received an honorable dis-

.charge ------

IPage I Homestead-Continued.
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Page

Enlarged.
See 2, 6, supra. -

10. The enlarged homestead act
is part of the general provisions of
the homestead laws and is subject to
the practice, regulations and deci-
sions applicable under those laws- 23

11. The purpose of the segrega-
tion provided for in the enlarged
homestead act was merely to protect
the rights of the senior applicant for,
land not designated at the date of
the application, but it does not pre- -
vent the filing of a junior applica-
tion to be received and suspended to
await action on the prior applica-
tion … 7 - _ I------ 23

Final Certificate. -

See' 4, 5, supa,; Teaxeation, 1.
Final Proof. -

See 1, sapre; 21, 22, infra.
12. Instructions of May 20, 1932,

extension of period for submission of
'final proof on homestead tatries un-
der act of May- 13, 1932. (Cireu-
lar No. 1269)- _ _ I 66
Forest.

13. Instructions of July 22, 1930,
Custer National Forest I excluded
from operation of forest homestead
law by act of June 13, 1930. (Cir-
cular No. 1227) …ma_ __ _ ----
Improvements.

See 5, supra; 31, infra.
Leave of Absence.

14. Instructions of May 16, 1930, -
prolonged absences from settlement
claims on account of climatic con--
ditions (Circular No. 1219) … _ 103

15. Instructions of March 26,
1932, leave of absence from home-
steads in drought-stricken areas un-
der act of March 2, 1932 (Circular
No. 1265)… _ _----_-_-_-_ 621

16. -A settler on unsurveyed pub- -
lie land, who has placed his claim of
record as authorized by the act of
July 3, 1916, and the departmental
regulations of July 27, 1916, has
brought his claim within the pur-
view* of section 3 of the act of

March 2, 1889 - _- _-:-39
17. The term "homesteader " as

used in the proviso to the act of
February 25, 1919, which authorized
reduction of the residence require-
ment under the homestead law for
climatic reasons, includes homestead
settlers on nnsurveyed lands who file
in the local office notice of the ap--
proximate location of-the lands set-
tled upon and claimed - __-__-.96
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Occupancy.

See 26, isfra.
Proprietor-Acreage Limitation.

18. One ' is a proprietor within
the meaning of section 2289, Revised
Statutes, i as 'amended, who enters
into an agreement to purchase land
and takes possession, notwithstand-
ing that the'contract included among
the tracts a certain tract that could
not be-colnveyed, if he accepts a deed
for the tracts that were subject to
purchase under the agreement. Al-
fred R. Thoeas (46 L. D. 290)___--…181

19. The word "proprietor" as
that term is used in section 2289;
Revised Statutes, simply means an
owner of land, that is, one who has
a fee simple title or who may acquire
such title by carrying out his own
obligations or by enforcing a vested
right. Siestreem v. Korn (43 L. D.
200) … ---- ---- …183

20. One who acquires. more than.'
160 acres of land which by opera-
tion of law becomes community prop-
:erty at the moment of its acquisi-
tion, is not the proprietor of more
than 160 acres within the meaning
of the homestead law if his undi-
vided interest does not exceed that
amount- : '----- 577

.Reclamation.

See Irrigation Districts, 4, 5; Tax-
tatien, 1.

21. Instructions of June 12, '1930,
acceptance of proofs and payments
on reclamation entries on projects
within irrigation districts. Para-
graph 59, general reclamation. circu-
lar, amended (Circular No. 1222).. 128

22. The act of April 21,- 1928,
authorizing local taxation of' recla-
mation homesteads after acceptance
by the( General Land Office of satis-
factory proof of residence, improve-;-
ments, and cultivation, is applicable
to lands in the ceded portion of the
Flathead Indian Reservation entered
under the act of April 23, 1904, and
amendatory acts thereof, including
the act of July 17, 1914, after final
proof and compliance with the ordi-
nary requirements of the homestead
law have. been made- 35

23. The title to or interest in a rec-
lamation homestead conveyed by tax
sale pursuant to the act of April
21, 1928, is subject to a prior lien
reserved to the United States for all
unpaid -reclamation charges … 8__-_ 36

Residence.
See 7-9, 14-17, supra; 31, 32,

infra.

e Homestead-Continued.
Segregation. I I ..,

See 11, suepra.

Page

Settlement.
See 6, 14, 16, 17, sespra; School

Lead, 1.

Settlers.:

See 8, 16, 17, sepra; Timber Cut-
ting; Waters and 1 Water Rights, 5.

Stock-Raising.

See 7, 20, supra; Community
Property; Mineral Lands; Mining
Claim, :10, 54; Railroad Lands.

24. Instructions of April 3, 1931,
stock-raising homesteads within pe-
troleum reserves under act of Febru-
ary 28, 1931. Prior instructions su-
perseded. (Circular No_ 1244).__ 346

25. Instructions of June 6,' 1931,
applications by Indians to make
stock-raising homestead "'entries.
(Circular No. 1253)8 -- _-------_ 392

26. An oath in support of a stock-
raising homestead application ' alleg-
ing that no part of the land applied
for is claimed, occupied, or being
worked under the mining laws, or
occupied- or appropriated under
any other public land law except by
the claimant himself, establishes a
prima faeie case that the land was
unoccupied and unappropriated, and
where the eentry was regularly al-
lowed the burden of proof is upon
a mineral claimant asserting a right
under the mining laws to establish
by extrinsic evidence the illegality
of the entry…_ … _ _ --- …382

27. In a' contest by a mining
claimant against a regularly allowed
stock-raising homestead 'entry, ille-
gality of the entry' is not proved by
merely establishing that the land is
mineral in character, but it must be
shown that there existed either a
prior perfected location under the-
mining law, or a mining location,
though not perfected by discovery,
yet in the actual possession of the
locator who is diligently engaged in
the search for mineral …-- _----382

28. Where ' land containing a
water hole was designated as of the
character subject to entry under the
stock-raising: homestead law and no
charge was preferred that the land
or any subdivision thereof was valu-"
able as a public water hole, the des-
ignation will not be vacated unless
it is shown that it was erroneously
induced by fraudulent statements
of the entryman -6----- ----_-_ 578

29. A stock-raising homestead en-
try is not invalid though embracing
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land claimed under mining locations
where the evidence shows that the
locations were made primarily to
protect a developed water hole, and
where the evidence is insufficient to
establish that the locations were prior
and valid, and: where the spring or
water hole is held under a claim of
private right and is incapable of
providing sufficient water for general
use for watering purposes…---------578
Stock-Raising-Additional.

30. A regulation to the effect that
one who had made a stock-raising
homestead entry, whether original or
additional, is not qualified to make
an additional :entry under section 3
of the stock-raising homestead act,
even though he had not obtained the
maximum acreage allowed by the
stock-raising homestead law, is not
authorized by that act and will no
longer be applied …------ … 180

31. Section 4 of the stock-raising
homestead act differs from section 5
of that act in that under the former
section the general provisions of the
homestead law as to residence either

-on the original or on the additional
entry must be fulfilled, while under
the latter section the requirements
as to improvements only must be
met- - I -___ _ 274

82. To Perfect title to an addi-
tional entry-made under section 4 of
the stock-raising: homestead act
based on a committed original entry
the entryman must show compliance
with the law as to residehce for a
period of three years either on the
perfected: original entry. if owner-
ship thereof be continued during that
time, or partly on the original and
partly on the additional Entry -- 274

Hoover Dam.
See -Accunts, -83; -leelatmation, 3-

20; Water Power, 1, 2; Workmen's
Coenpensation Insurance.

Hot Springs.

See Waters and Water Rights, 6,
7.

Hunting and Fishing Privileges.
See Indians and Indian ~Lands,,

47,
1. The State has full power to

regulate fishing and the killing of
game on the Federal public domain
within its borders, including lands
allotted to Indians from the public
domain not subject to a trust grow-
ing out of a former reservation --- 350

729

Improvements.. - o Page
See Desert Land, 2, 3; Forest

Lieu Selection, 3; Homestead, 5, 31;
Indians and Indian Lands, 21; Min-
ing Claim, 20, 34-51; Oil and Gas
Lands, 18; Waters and Water
Rights, 5.

Indemnity.
See Final Proof; Forest Lieu Se-

lection; Mining Claim, 13; Rail-
road Grant, 1, 3; School Land, 8-14,
20; Secretary of the interior, 3;;
Surney; Waters and Water Rights, 1.

Indian Irrigation.
See Damages, 2, 3; Indians anId

Indian Lands, 21; Secretary of the
Interiort, 5; Tamation, 1; With-
drawale 8, 9.

1. A provision in a contract for
the division of the waters of Ah-
tanum Creek entered into between
the United States on behalf of the '
Indians on the Yakima Indian Reser-
vation and the white landowners
outside of the reservation for the
appointment of a watermaster on' or
before June 15 each year, contem-
plated that the apportionment of the
waters was to be-made only during
the irrigation season, and not then:
until the watermaster had been ap-
pointed, but that his. appointment
could be made before' that date, I if
desirable 5_----- _ -_ 328
. 2. The Department will not at-
tempt to abrogate a contract entered
into more than twenty years ago be-
tween the United States on behalf
of the Indians on the Yakima Indian
Reservation and the white land-
owners outside -of the reservation
under which more than fifty per
cent of the waters of Abtanum
Creek were apportioned to: the latter
during the irrigation season each
year, where the division was based
upon .beneficial use at the time the
agreement was made and valuable
rights have been acquired in reli-
ance upon the terms of the contract,
notwithstanding that the, Secretary
of the Interior may not, have had
authority at the time to bind the*
Indians by such agreement 5 328

3 8. The damages referred to in the
act of February, 4, 1931, authoriz-
ing the construction of the Michaud
division of the Fort Hall Indian
Reservation irrigation project,. are
the damages incident to the con-
struction of irrigation works and
become a part of the construction
cost similar to the charges for the'
purchase or condemnation of land
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required for flowage purposes or for
canal rights tof way----'399

4. The act of February 4, 1931,
authorizing the construction of the
Michaud division of the Fort Hall
Indian Reservation irrigation proj-
ect, does not supersede the act of
February 20, 1929, with reference
to the payment for damages, except
that payment of specific damages
enumerated in the former act must
be made from the appropriation aun
thorized by that act … __ 8 -- 399

5. Congress has byS legislation de-
termined that the Wapato irriga-
tion project in the State of Washing-
ton comprises all of the lands' on the
Yakima Indian: Reservation irri-
gated by diversion waters from the
Yakima River -- __ 622

6. Seepage and waste water re-
maining after a lawful appropria-
tion of water diverted from a stream
'continues to belong to the original
appropriator so long as he does not
:abandon it and is able and willing
to apply it to beneficial uses, not-
withstanding that it had been com-
mingled with other Waters and that ,
his possession was net at all times
actual and continuous. Ide v.
United States (2683 . S. 497)---- 622

7. Lands under the Satus. unit.
,found to be irrigable and for which
irrigation facilities were provided by
the act of January 24, 1923, .and
subsequent acts, are to be considered
as a part of the Wapato irrigation
project for all purposes in connec-
tion with distribution of waters
and construction costs … 622

8. Forty acres of each Indian al-
lotment under the Satus unit are en-
titled to a free water right but are
subject to a lien for construction
charges in the same amount as all
other lands on the project receiv-
ing the same water right - 623

9. All lands in excess of forty
acres: in each Indian allotment
under the Satus unit shall -be con-
sidered in the class subject to: their
pro rata share of the construction
charge of the-project, including the
*cost of the water right … ----- 623

10. The lien imposed by the act
of May 18, 1916, upon' allotted lands
patented in. fee before all 'the charges
authorized by the act shall have
been paid, extends to the lands of
the Satus unit of the Wapato irri-
gation project… _ …__---_-623

Indians and Indian Lands. Page

See Alaskan Naiibes; Hoinestead,
22, 25; Indian Irrigation; Oil and
Gas :Lands, 1; Railroad( Grant, 4;
Water Power, 9, io; Withulrawals,3
8, 9.
Generally.

1. When the guardianship of the
United States over Indians termi-
nates is la political matter to be de-
termined by Congress, and one over
-which' neither the courts nor, the
States have any power -_-_-_ 78

2. Congress has the power to dis-h
pose of thei property of Indian tribes
and to set aside lands for or to in-
crease and decrease the size of
reservations, but such power pre-
sumably will 'be exercised only when
circumstances arise which justify

:the Government: in' disregarding
treaty Stipulations in the interest
of the country and the Indians
themselves…1 _ I _ _ 128

3. The political jurisdiction of
the Federal Goverinnpnt for all pur-
poses appertaining to the protec-
tion, control, Welfare, and civiliza-
tioni Of the Indians is exclusive as
to offenses committed by or against-
them in ' " Indian0 Country -_ 349

4. Since the repeal of section 1 of
the Indian' Intercourse Act of June
30, 1834, the phrase " Indian Coun-
try," as used in the Federal stat-
utes, includes only that portion of
the public domain which has been
set apart as Ea reservation in the
usual sense for the, use and occu-
pancy of. an Indian tribe by- treaty,
act of Congress, or Executive order- 349

5. While' the United States, like
the European nations who' took pos-
session of the North American con-
tinent, asserted dominion over and
title to the lands occupied by the In-
dians, yet the Federal Government
has, in case of actual occupancy, re-
garded their rights as sacred and not
to be taken from them without their
consent and then only upon such
consideration as may be agreed
upon… …__ _ _ _…_ 481

6. Evidence is lacking to show
that, prior to the time of the re-
moval of the Walapal Indians from
northwestern Arizona to the reser-
vation created for them on the lower
Colorado River, there was such use
and occupancy of the lands, subse-
quently embraced within the reserva-
tion, separate and apart from the
vast area of the public domain, as

Indians and Indian Lands. �Uge

See Alaskan Naii�es �Homestead,
22, 25 -1 Indian Irri ation; Oil and
Gas �Lands, 1; kailroad� Grant, 4;
Water Power, 9 iO�; Withdrdwal,3,
81 9.
Generally.

I. When the guardianship of the
United States over Indians teimi.
Dates is la political matter to �be de-
tormined by Congress, and one over
-which: neither the courts nor,, the,
States have any power ---------- 78

2. Congress has the power-to dis-?
pose of thei�property of Indian tribes
and to set aside lands for or to in-
crease and decrease the size of
reservations, but such power pre-
sumably will be exercised only when
circumstances arise which justify

!the Governmcnt� ln4 disregarding
treaty Stipulations in the interest
of the country. and the Indians
themselves ------- I I------------- 129

3. The I political jurisdiction of
th Federal Governniput for all"

e,, Par-
poses appertaining to the protee
tion,, control, I elfare, and eiviliza-
tloii Of the IndiansAs� exclusive as
0t 

offenses committed by or against-

them in Indian Country �- ----- 349
4. S!nee the repeal of section 1 of

th Indian'l Intercourse,,Act of June
30, 1834, the' phrase " Indian Coun-
try," as used in the Federal stat-
utes� includes only that portion of
the ;public domain which has been
set apart as a reservation in the
usual sense for, the, use and Occu-
pancy of, an-Indian tribe by-, treaty,
act of Congress, or Executive order- 349

5.1Wbile �the United: States, like
the�European nations who'took pos-
session of the North American cour

,tinent, asserted dominion overland
title to the lands occupied by�fhe In-
dians, yet the Federal Government
has, in case of actual occupancy, re-
garded�their rights as:sacred and not
to be taken from them without their
consent and then only upon such
consideration as may be ag reed
upon--- L__L� --------------- L-L- 481

6. Evidence is lacking to show
that, prior to the time of the re-
moval of the Walapal Indians from
northwestern Arizona to the reser-
va Ition created for them on the I wer
Colora& River, there was such use
and occupancy of the lands, subse-
quently embraced within the reserva-
tion, separate and apart from the
vast area of the. public domain, as
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to impress upon them the status of
Indian lands-__ __ __ - _ 482

7. There being no prior treaty, act.
of Congress, or administrative order.
reserving lands for the Walapai In-

: dians, it was within, the. power of
Congress to cause their removal from
the lands occupied by.them to others
lands reserved by Congress for their
use and benefit, and upon their re-
moval the lands which they had' pre-
viously occupied became subject to
disposition under the public land
laws, unburdened with any -title
based&.upon aboriginal occupancy_ _ 482

8. The general rule as established
by decisions of the courts :is' that
laws, treaties, and policies relating

to the Indians are not Intended
by implication or otherwise to; ex-
tend to white men. United States v.
Higgins (110 N. W. 609) … _- 656

9. Congress has almost universally
made matters relating to Indians
and Indian reservatiofis the subject -

of acts separate and distinct from
those relating to the public lands,,:
and it is well settled that general
laws do not include them unless an
intention to do so is manifest __ 680

Alienation.
See 16-18, 28, 24, 45, 51, 53, 61,

63, 66, 74, infra.

Allotment.

See-23, 24, 31, 32, 39, 40, 43, 44,'
46, 47, 51, 54-72, 74, 76, infra;
Alaskan Natives, 1; Hunting and
Fishing Privileges; Indian: Irriga-
tion,; 8-10; Water; Power, 9. :10/;
Withdrawals, 9.

10. An. Indian allotment on the
public domain, not charged with a
subsisting trust in favor of the al-
lottee by virtue of the act of Con-0
gress restoring the land from the

* Indian reservation is not " Indian
Country "- and not subject to the op-
eration of Federal laws appertaining
to the government of such country- 350

11. The acts of June 15, 1880, Au-
gust 15, 1894, and -June 7, 1897,
which contained provisions for the
allotment of lands to the Uncom-
pahgre Utes in the State of Utah,
did not exclude from allotment those

: mineral lands that were adaptable
to agricultural and grazing purposes. 538

12. Neither the general allotment
act of February 8, 1887, nor the act.
of May 30, 1908, which authorized
allotments on' the surplus lands of
the Fort Peck Indian Reservation,
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excludes mineral lands from allot-
ment_…= __ _ -_ -538

13. The setting aside of land in:
the field as an allotment and its list-
ing on the completed schedule is
such a disposition of the land as to
remove it from the class of " undis-
posed of " land as that term is used
in the act of March 3, .1927, which
reserved to the Fort Peck Indians
the oil and gas in the tribal lands
undisposed of at the-date of the act 538

Allotment-Lease-Farming and Graz-
mng.-

14. The sole object in the amend-
ment of section 1 of the act of June-
4, 1920, by the act of May 26, 1926,
was to extend to allottees thereunder
a further privilege, that of leasing
their allotments, or any part thereof,
and the allotments of miner children
fort farming and grazing purposes,
and not to move forward the date of
the qualifications for- allotment, from
June 4, 1920, to the date of the
amendatory act_-77 ------ ---- 550

Allotment-Leasse-Oil and Gas.
See 78, tnf-ra.

15. Where issue born since March,
4, 1906, joined with-other heirs of a
deceased Creek Indian allottee, with
the approval of the Secretary of the
Interior, in leasing- the: homestead
for oil and gas upon-a royalty basis,
for -the benefit of them all, the spe-
cial estate created by section 9 of
the act of May 27, 1908, attached
to the royalties, such issue being en-
titled to: the interest or -income
therefrom until April 26, 1931, but
leaving the principal, like the home-
stead, to go. to the. heirs in general
on the termination. of the special
estate… _------- -_ 413

Allotamet-Restrictions against Alien-
atioa.

See 23, 24, 45, 51, 53, 61, 63, 66,
.74, Infra.

16. Restrictions upon alienation of
lands allotted in severalty to Indians
do not constitute irrevocable cove-
nants but are more in the nature of
personal disabilities i imposed y3* Con-
gress under its power 'to enlarge or
restrict asi and. when, it sees fit--.. 48

17. The provision relating to re-
strictions upon alienation contained
in the second proviso to section 9
of the act of May:'27, 1908, which
created a- special estate in the home-
stead of a deceased member of the
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ation-Continued.

Five Civilized Tribes in favor of
the issue born since March 4, 1906,
is to be construed in conjunction
with the first proviso to that section'
and, when so construed,. the effect

of the repeal of the second proviso by
section 2 of the act of May 10, 1928,
was, upon termination of the' special
estate in the homestead, to remove
the restrictions only where the heirs
or devisees are of less than the full-
blood, and that where they are of
full-blood their interests are subject
to the restrictions attaching under
the first proviso, that is subject to
the approval of the proper local
court. Uni ited States v. Gypsy 'Oil
Company (10 Fed. (2d) 487), and
Parker v. Riohard (250 U. S. 235)_ 157

18. Section 19 of the act of April
26, 1 906, which placed restrictions
against' alienation of lands allotted
to full-blood Indians of the Cherokee
Nation for a certain stated period
unless sooner removed by act of Con-
gress, and the act of May 10, 1928,
which continued them did not. reim-
pose restrictions upon competent In-
dians of that tribe which had been
removed by the Secretary of the In-
terior under authority of the act of
April 21, 1904 _ 471

Allotment-Trust Patent.

See 43, infra; fWater Power, 9.

19. The act of March 3, 1927,
which reserved to the Fort Peck In-
dians the oil and gas in the tribal
lands undisposed of at the date of
the act, does not require that a res-
ervation be inserted in a trust pat-
ent issued for an allotment where
the allotment application was pend-
ing, though unperfected, on that
date… _ _ _ _ _ 538

20. A mineral reservation, under
the act of July 17, 1914, will not be
required in trust patents to be IS-
sued for Uncompahgre Ute Indian
allotments pending April 15, 1930,
the date of the Executive order with-
drawing oil shale deposits and lands
containing them… _ _ 518

21. Trust patents may be issued'
for allotments on the Colville Indian
Reservations embracing lands with-
drawn by' the Secretary of the Inte-
rior under section 13 of the act of
June 25, 1910, for power and reser-
voir sites, where no irrigation proj-
ect has been authorized, such patents
to be subject only to the provisions
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Allotment-Trust Patent-Continued.

of section 14 of that act which em-
power that official to cancel patents
should the lands be required under
authority of Congress for the pur-
poses for which they were reserved, 
in which event the allottees are to be
reimbursed for their improvements
out of any moneys for the construe- -

tion of the irrigation project…____ 681

Board of Indian Commissioners.

22. The Board of Indian Commis-
sioners created by the act of April
10, 1869, although provided for by
appropriations included in the acts
covering the Indian Service, never-
theless is independent of any depart-
ment or bureau of the Government,
and the selection and compensation
of its personnel are matters not sub-
ject. to the jurisdiction of the De-
*partment of the Interior … … 589S

.Certificate of Competency.

See .61, 65, 67-70, infra.

23. The effect of the issuance of a
certificate of competency to a mem-
ber of the Osage Tribe of Indians
pursuant to section 2 of the act of
June 28, 1906, ' was to remove the
restrictions imposed upon him, while.
an incompetent, with respect to his
surplus allotted lands, to confer
upon him the privilege 'of receiving
his full share of the tribal income,
and to remove the restriction upon
his power to contract debts _ 169

24. Revocation by the Secretary of
the Interior under the authority
conferred upon him by section 4 of
the act of February 27, 1925, of a
certificate of competency issued to
a member of the Osage Tribe of In-

'dians, has the effect of automat-i-
cally restoring the holder to his
former status of an incompetent
member of that tribe and reimposes
restrictions against his unsold) sur-
plus lands, but it does not affect the
legality of any transactions made by
reason of the issuance of the cer-;
tificate …- --------…169

Cherokee Nation.
See 51, 56, 61, isfra.

Citizenship.
25. The 'act of June 2, 1924,

which declared all noncitizen In-
dians born within the territorial
limits of the United States to be:
citizens of the; United States did
not contemplate any disturbance of
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the existing status and relations of
the Indians with. respect to, their
property and other: recognized
rights _.

Colville.

See 21, supra; Water Power, 6,,
9; Withdrweal, 9.

Contracts.

See 23, 24, supre.

Creek Tribe.

See 15, supra; 39, 40, 46, infra.

Crow Tribe.

See 14, supra; 75-77, infra.

80

Custom Marriage and Divorce.
See 41, 43, infra.

26. Where Indians, parties 'toq: a
ceremonial marriage, both of whom
were still living in tribal relations,
separated with the clear inttntion
of not living together again, such
separation constitutes .a valid In-
dian custom divorce-- _----78'

27. Where an Indian Cwife_ sepa-
rated from her Indian husband with
the clear intention of never living
with him again, she is estopped from
claiming any share in his estate-- 78

28. In recognizing the validity of
Indian custom divorces no distinc-
tion is to be made in the kind of
marriage which such divorce dis-
solves so long as the parties con-

: tracting the miarriage and effecting
the divorce are Indian wards of the
Government and living in tribal rela-
tions …-- - - - - - - - - - - - : 78

29. A marriage contracted between
members' of :an Indian' tribe, in ac-
cordance with the customs of such
tribe,: where the tribal relations i and
government 'existed 'at the time of
the mgrriage, 'and there was:no Fed-
eral "'satute' ':rendering the- tribal
customs invalid, is a valid marriage
for all purposes' _ __. .79

30. An Indian custom marriage is
a legal marriage according to the.
customs of the tribe and is, there--
fore, not to be treated as the equiva-
lent of a common-law marriage
among whites…_ ___ -79

31. Under the act of May 8, 1906,
which amended section 6 of the act
of' February 8, 1887, an Indian did
not become' a citizen of the United
States upon allotment; consequently,
as to allotments thereafter made
the allottee did not become subject
to State laws, but his domestic re-
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Custom Marriage and Divorce-Cbn.
lations continued to- be governed by
tribal custom…_ ______ 79

32. The allotment of lands in sev-
eralty to Indians does not terminate
their tribal relations, but all Indian
allottees remain subject to-the exclu-
sive jurisdiction of the United States
until the issuance of fee simple pat-
ents, and so long as this jurisdic-
tion continues - the marriage rela-
tions of such Indians are to hbe de-
termiined by' their tribal custoins,
and not by the laws of the State__ 79

33. The fact that certain members
of an Indian tribe' who were mar-
ried and lived together according to
tribal: custom were subsequently
ceremonially married is not sufficient
to' raise the presumption of aban-
donment of tribal custom and that
Indian custom marriage and divorce,
are no longer practiced by the
tribe- 79

34. The Department of, the* In-
terior can not hold by regulation,
that one particular tribe of Indians
is sufficiently advanced- to justify its
marriage relations 'being henceforth
regulated in' accord nce with the
white man's law, and that other
tribes' are not 'so advanced, but' it
must recognize Indiafn custom mar-
riage and Indian custom divorce gen-
erally until Congress fixes some other
definite and uniform 'rule … 79

8 35. A law or ordinance adopted
by aa Indian tribe regulating mar-
riage :and divorce is not mandatory:
and does not invalidate tribal custom
marriage and' divorce-_S__ :' 80

:36. The 'question as to when an
Indian custom divorce has been con-
summated- is one of fact in each
particular case …' ___- _ 8so

37.' Congress 'alone.has' the. pvwer"
to say .when Indian Custom "nar-
riage'' and divrce 'shall 'cease to
be valid -So- _ 80

38. Congress, the courts, and the
Department of the Interior have all
recognized 'Indian custom marriage
and' Indian custom divorce as of
equal. validity with ceremonial mar-
riage and legal divorce under State
laws …S _ _ _--- _-_--- 80
Deeds.

39. Approval by the Secretary of
the Interior of a deed by. an heir con-
veying his .interest in the homestead

of 'a: deceasbed Indian: allottee is re-
troactive and the deed becomes effec-
tive as of the date of its execution,
and delivery …_-- _- ______-412



734 INDEX

*Indians and Indian Lands-Con. 'iPage
Deeds-Continued. :

40. A deed executed and delivered
by an heir in general of a deceased
Creek Indian allottee, conveying his
interest in the oil, gas, j and other
minerals underlying the homestead,
with the approval of the Secretary
of the Interior, subject to the special
estate in the- homestead'' of minors
born. tince.,March 4,:1906, operated
as: of Jits.'date. to. 'tansfer' to:, the
grantee all spf, his. title and interesti
in and to such minerals including
his interest or share in the royalties
thereafter accruing and on hand: on
April 26; 1931, the date of termi-
nation of the special estate … 413

Descent and Distribution.
See 15, 17, 27, seupra; . 75, 76,

isefia.
41. The Department of. the. In-

terior has no concern with reference
to the distribution of unrestricted
property belonging.to Indian estates
regardless of the fact that the ques-
tion of marriage or divorce may be.
involved… _ ___ ------- _78

42. The act. of June 25,. 1910,
made the Secretary of the Interior
a special tribunal with ssxclusive
jurisdiction to determine' heirs
of deceased Indians, and his ..deci-.
sionss thereon are final and conclu-i
sive,: and, not; reviewable by. the
courts even after the expiration .of F

the trust period… …- _ _ 78

43. The provision in section 5 of
the act of February 8, 1887, making
.the laws of: descent of the State or
Territory where the, lands- are; situ-
ated applicable: after trust patents
have been issued was merely for-the
purpose of r establishing a rule for; i
the determination of. heirship. The '
act doesi not undertake to prescribe
what is; necessary to . constitute, the
legal relation of. husband and wife,.
or of parent and child … - 79

44. The act of F6bruary'.8, 1887,
'is rimarfilyan allotment act, where-
as the act of" June 25; 1910; is for
the purpose-of determining the helkse
of 'deceased allottees, 'and if a: con- '

flictarises between the provisions of.,
the two acts -with reference to the: 
determination of heirship, the latter.:
act: governs 79

45: Upon- the .termination: of the:-
rettrictions'imposed upon the specialt.
estate -in ' the homestead of a min- -,
ber 'of the Five.d Civilized Tribes
created in. favor: of the issue born-
:since-..March 4, 1906, by. -te:5second:.'
proviso to section 9 of the act of
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May,- 27, 1908, the accumulated
funds deriVed:from the homestead
of the deceased allottee do not be-
come the absolute property of such
issue, but are subject to distributioni
among the heirs in accordance with
tbeir' respective interests under the
applicable .laws of descent and dis-
tribution. : Parker v. Riley :(250
U 5: 66)-- 158

46U:;.Whei'e a, Cr'ek rndian di''d 
possessed, of a homestead ballotment,
leaving heirs in general and also issue
born since March 4, 1906, the. inter-
ests of the heirs in general are pres-
ent vested Interests in the fee in re-
mainder, the beneficial use or enjoy-.
ment of which is postponed until the
termination of the special estate
created by the proviso to section 9
of the act of May 27, 1908__…__ 412

Final Rolls.

See 75, 77, tsfra.

Five Civilized Tribes.

See 17, .18, 45, supra; 51, .54, 61,
62, 71-74, infrn.

Flathead.'
See Homestead, 22; Oi1 an (}es

Lands, i.

Fort Hall. :

See Indian Irrigation, 3, 4.

Fort Peck. .
See 12,. 13, 19, ssupra. ,

Heirs.
See 15, 17, 39, 40, 42, 44-46,d

supra.

Hunting and Fishing Privileges.... .-

47. The, leasing of' lands by or
for Indians does not chaaige 'their'
trust character or tike them ou't of
the: exclusive jurisdiction-'df ' the
United; States, 'and' a lease- of al-:
lottedd" or' tibal lands for farming
and grazing purposes does 'hot con-
fer: upon 'a white7 lessee any of the
hunting, trapping, and fishing rights
and' privileges possessed by the: In:'.
dian lessorc prior- 'to the lease- 65

I : Income Tax.
See 52, 53, :72, 78, f s-a. :

"Indian' Country."
' Shee '3,'10, saps-c.';; 

Lease..
'See-'14; 15,- sspra;' 78, infra. :

Mineral Reservation.,'

See 20, supra.

:

i

I
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Minors.- -
See 15, 17, 40, 46; supra.

Navajo.-

See 78, inroa.

Nez Perce Tribe.-
See 59, 60, infra.

Occupancy. -

See 5,.6, 7,,supr;- 48,- infrac; ail-
road Grant, 4.

Oejualcy Puiblic L'and.:
48. It has been the established

policy of the Government, in dealing-
with unreserved lands actually occu-
pied and improved by individual In-
dians prior to initiation of rights
under -the various public land laws,
to appropriately protect the interests
of such Indian occupants…--------- 482

Oil and- Gasc Lands.
See 13, 15, 19, 40, supra; 62, 71-

738 78, infra.

Oil and Gas Lands-Lease.

See 78, infra. i

Osage Tribe. -

See 23, 24, sura; 65, 67-70,

Pueblo Grants. 

49. Instructions of April 17, 1930,
non-Indian - lands within Indian
Pueblos in New Mexico. (Circular
No. 1214)… __ ----97

Removal of Indians.'

See 7, sicpra.

Removal- of Restrictions; --

See 17,18, 28, suprcs- 61, infrao

Rental -of Leased Lands. - - --

See 58, infro. - - , 

Rastrictiops. Agant Alienation. 
See 16-18, 23, 24, 45, supra; 51,

53, 61, 63, ;66, 74, intr - - - i -

Sac and Fox. : i
See 50, ifr4. -' -

Surplus Lands. - -

- See 23,-slipra; 61Oil istrar: -'
Taxation: 

50. A "eservation in a legislative
act of Jthe State of Iowa -which
ceded jurisdiction, over tbe lands I of
the Sac and Fox Indians in that
State to the United States, reserv-
ing the right of taxation, became -
binding and enforceable upon its ac-
ceptance by the United States, and
the right of the State to tax those -
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lands is governed by the legislative
compact so entered into … -__-__ 18T

51. Section 4 of the act of May -

10,- 1928, which limits the nontax-
able lands of each member of the
Five Civilized Tribes, including the
Cherokee Nation, -from and -after
April 26, 1931, to 160- acres, con-
templated-that restricted lands only'
should be selected and designated as
tax. txempt, aned no anthority exists
for including in - such selection or
designation any lands not subject toE
restrictions against alienation …_ 471

52. Indians as well as 'other citi-
zens must be regarded as subject to
the revenue laws of the United
States and of the States- in which
they- reside unless the particular in-
come sought to be reached has been
exempted from taxation by some Con-
gressional enactment or rule of law. 606

53. Restrictions against alienation!
imposed against lands for the pro- -
tection of Indians have uniformly -'
been regarded as withdrawing the
lands from taxation, and where the
lands- themselves are nontaxable the
ineome derived therefrom is likewise
exempted -- '__ 606

54. The exemption from taxation
granted by the act of March 2, 1931,
of lands purchased under -the super-
vision of the Secretary of the Inte-
rior for restricted members of the
Five Civilized Tribes in" Oklahoma
with the proceeds derived froni dis-'-
posals of their- restricted, nontaxable
lands in accordance with'the terms
of thatt act, is limited- solely to the
confines of that State -_-… 637

Taxation-Allotments. --

655 Exemption from taxation of
allotted Indian lands -once- attached --
becomes a vested property right pro-,
tected from impairment or abroga-t-e
-tion by the provisions of the Fed- ,;
eral Constitution, to the same extent
as any other property, rightf;z. _s 49

56. The right; of- exemption from -
taxation of an -Indian- allottee of
the. Chlerokee Nation in Oklahoma
which attached prior- to the act of-:
l May 10, 1928, is neither abrogated'

nor modified -by -the -taxable provi-:-
sions of that-act-, but he may, if he-
soechooses, surrender his right-under -

prior acts and- accept -the conditions
fixed by the later legislation - 49

t- -57. Lands' allotted: to -Indians in
severalty under the general ' lot-
meut act -of- February 58 1887; as
amended -by the' act of February 28.-

i
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1891, are not subject to taxation by
a State or municipality for any pur-
pose during the period that the lands
are held in. trust by the United
States. United. States V. Rickert
(188 U. -S. 432) …---- … 107

58. The Secretary of the Interior
is without authority, under existing
law, to require non-Indian lessees
of restricted allotted lands on the
Yakima Indian Reservation in the
State of Washington to pay certain
: stipulated sums additional to the
regular rentals for the benefit of the
local authorities in lieu ;of taxes
which the county is not authorized
to collect… … _- 107

59. The* provision: in the treaty
of June 9, 1863, concluded with the
Nez Perce Indians, for the sallot-
ment of lands in Idaho to individ-
uals of that tribe,' was, by the stipu-
lations of the later agreement of
August 15, 1894, superseded by the
general 'allotment act of February.
8, 1887, and the tax exemption of
the allotted lands: created by the
treaty was abrogated … … ___-: 133

60. Upon the issuance-of fee simple.
'patents following the expiration of
the 25-year trust period provided
for in the general allotment act, the
lands allotted to members of the Nez
Perce Tribe of Indians become sub-
ject to taxation by the State in the
same manner as property, belonging
to other citizens. . GosUy v. Meath
(203 U. S. 146), and Larkin v. Pazsgh

(176 iU. S. 431) … ---- 133
61. Lands .allotted as surplus to a

,..full-blood Cherokee Indian the re-
strictions against which had been re-

,,moved for competency by the Secre-
tary of the Interior under nuthority.
of the: act of, April 21, 19.04, do' not
come;: within' the nontaxableprovi-d
sions of section 4 of thbe actof'-Iay'

10, 1928- ------------_471
62. All of the lands allotted to

the members of the Five Civilized
Tribes, made nontaxable by the pro-
visions of the: agreements under
which the allotments were made,
continue to be exempt in' the hands
of the Indian allottees from all forms
of State taxation during the period
specified in such agreements, irre-:
speative of sibsequent' legislation
by' Congress purporting to subject
thbem't taxation-''includifig' s'6ttioii
3 of the act of May 10, 1928 … 8 _ 502

63. Restrictions against aliena-
tion of Indian allotments by reason
of which the lands were exempted

Indians and Indian Lands-CCon. Page
Taxation-Allotments-Continued.
from taxation did niot constitute a,
vested property right but were in
the nature of personal disabilities
to be continued or discontinued at
the will of Congress … 8 _-_-_--502

64. Where no vested right of Im-
munIty from taxation of lands al-
lotted to Indians has attached, legis-
lation authorizing the taxation of
such lands, doest not invade,.. the
rights of the Indians and is a proper
exercise of the plenary power of
Congress with respect to them … 8-_ 502

65. The termination: of the period
of exemption from taxation of home-
stead allotments of members of the:;
Osage Tribe of one-half or more of
Indian blood:to whom certificates of
competency have been issued is gov-
erned by subsection 7 of section 2
of the act of June 28,; 1906, which
declared'that such'allotments should
become taxable 25 years. from the-
date of its enactment, unless the
allottee die sooner, in which event
the homestead becomes immediately
taxable … …564

66. Congress has the power to 
forbid; the alienation and at the
same time permit taxation of Indian
allotments or vice versa …'… 564

67.: The act of March 2, 1929, has
no application to the question of ex-m
emption from taxation of homestead
allotments of members of the Osage
Tribe having less than one-half of
Indian blood or of members of that
tribe having more than one-half of
Indian 'blood but 'to whom certifi-
cates of competency had been issued- 564

68. The act of March 2, 1929, is
applicable to and' extends the time
of the termination of* the' period of
exemption:- from taxation- of home-i
stead. allotments, of members of the:

Osage Tribe of! one-half or -more of
Indian blood' to whom certificates
of competency had not been issued,
to January 1, 1959, where the title
remains in the allottee or in his
unallotted heirs or devisees of one-
half or more of Osage Indian blood- 565

69. Under subdivision 4 of section
2 of the act of: June 28, 1906, as
modified by section 3 of the act of
March 3, 1921, the homestead allot-
ments of adult members.of the Osage'
Tribe o-f iless than sonefhalt..of-. Iri>,
dian' bl'ood,' to whom certificates of
competency have not issued, became
subject to taxation on and Wafter
April 8, 1981, if held by the original
allottee on' that date … 8 _ 565
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70. Whether the act of March 3,
1921, was effective to>: subject to
taxation on and after April 8, 1931,
homestead allotments of members of
the Osage Tribe of less than one-half
of Indian blood holding certificates
of competency not decided … … 565

Taxation-Mineral Production.
71. Section 3 of the act of May

10, 1928, is not in conflict wth isec-
tion 4 of that act, as amended by
the act of May 24, 1928, but those
two sections, when construed to-
gether, contemplate that all minerals
produced from lands of the Five
Civilized Tribes, whether restricted
or unrestricted, shall be subject to
both State :and Federal taxation, the
immunity from taxation extended by
section :4 operating to withdraw not
exceeding 160:acres in the aggregate
of restricted land selected by the
Indian owner as provided in that

section from other forms of taxa-
tion… _ 502

72. Section 3 of the act of May
10, 1928, subjected the income de-
rived from mineral production from
the restricted lands of the Five Civ-
ilized Tribes to both Federal and
State taxation on and after April
26, 1931, except as to those lands
allotted to members to which ex-
emptions attached under provisions
of the agreements under which al-
lotted, such exemptions to continue
for the ' periods specified irrespec-
tive of subsequent legislation by Con-
gress purporting -to subject them to
taxation - 606

73. The Federal and State income
tax to be levied upon the income de-

.rived from the mineral production
from the restricted lands of the Five
Civilized Tribes under section 3 of
the act of May 10, 1928, is to 'be
based upon the net income; that is
the gross. income less allowable de-
ductions, accrued after April 26,
1931, and not.to be confined to in-
terest alone _--_-_-__ _- 606

Treaties.

See 8, supra.:

Tribal Funds.
- See 23; -suprad:

74. The act of May 10, 1928,
which extended the restrictionist im-
posed upon homesteads of certain
members of the Five Civilized Tribes
in Oklahoma by the act of May 27,

18607-32-von. 53-47
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1908, likewise extended the restric'
tions upon the accumulated income
derived from the lease of those
lands, notwithstanding that. the act
was silent with reference to restric-
tions' upon such funds …-____-157

75. Sections 3 and 11 of the act
of June 4, 1920, having been left
undisturbed by subsequent legisla-

tion, remain conclusive 'and exclu-
sive as to who are, entitled to share
in the distribution of the Crow In-
dian tribal funds, and the expres-
sion " to the Indians entitled " has

reference only to those whose names
appear on :the final rolls made as
provided for by that act …-__-550

76. The act of May 19, 1926, as
amended by the act of May 2, 1928,
granted to the children of the Crow
Tribe living on the' former date and
to those thereafter born only allot-
ments of lands, and it did not ex-
tend the provisions of sections 3
and 11 of the act of June 4, 1920, to
include them in any distribution of
funds accruing subsequent to Decem-
ber 4, 1920 … 550

77. The distribution of funds ac-
cruing from 'any source subsequent:

to six months after June' 4, 1920,
is limited to those Indians of the:
Crow Tribe whose names appear on
the final rolls prepared in accord-
ance -with the provisions of section
3 of the act of that date…--…- -- 550

Tribal Lands.,
See 13, supra; Water Power, 10. i

Tribal Lands-Lease-Oil and Gas.
78. Where an oil and gas lease

involving tribal lands within the
Navajo Indian Reservation 'was sold -

at public auction under the act"
of May 29, 1924, pursuant to an
advertisement specifying in the Ian- .
guage of the act that the lease
should be made for a certain stated
period and as much longer there-
after as oil or gas is found in pay-
lIng quantities, development of: the
lands and the finding of paying pro-
duction- were conditions precedent
to any extension and the Secretary
of the Interior is without authority
to extend the lease on any^ other
ground__ --- 440

Trust Patent.
See 19-21, 43, supra; Water

Power, 9. -
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See 11, 20, szcpra.

INDEX
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Walapai.

See 6, 7, sapra; Railroad Grent, 4.

: Wills.
79. The limitation in section 2 of

the act of February 14, 1913, pre-
cluding the Secretary of. the Interior
from reopening after the expiration
of one year after the death of an
Indian testator a case in which he
had approved a will made by such
Indian, relates exclusively to fraud,
and does not prevent him from re-
opening a case on other grounds,
such as failure of the examiner to
conduct properly the: hearing or to
correct an error independent of the
fraud --------------------------- 519

So. Where' an Indian will case is
reopened after the limitation in. sec-
tion 2 of the' act of. February 14,
1913, has run, the testimony must
be considered inXconnection with the
record made up at the original hear-
ing, and evidence introduced, having
for its object to prove, fraud per se,
is inadmissible and must be elimi-
nated …------------------------ 519

81. Failure of a devisee and of a
devisee's witnesses, on the advice of
attorney, to appear and testify at a
rehearing in an .Indian will case, is
not to be taken as any kind of ad-
mission; nor does it affect the fair
presumption that by testifying the
beneficiary under the will might have
strengthened his case- … 519

Yakinra.

See 58, seira; Indian Irrigation,
1, 2, 5-10.

Insane Persons.
See Soldiers, Sailors, and Marines.

Insurance.
See Title Insurance, 1.

Intervention.

See Minig Claimp , S.

Iowa.
See Indieans and Indian Lands,

50; Waters and, Water Rights, 9.

Irrigation.
See Accounts, 2; Damages, 2, 3;

Desert Land, 5; Indian Ir-igation;
Irrigation Districts; Reclaaoation;
R:ights of Way, 4; Secretary of the
Interior, 5; Taxatiesn, 1; Waters and
Water Rights, 3; Withfrawal, S.

Irrigation Districts. Page
See Homestead, 21; Water Power,

3. I I - I 1:

1. Where the administrative offl-
cers -of the' Government fail to ap-
ply the net profits derived from the
operation of a project power plant
annually to the operation and main-l Dl-

tenance costs of the project taken
over by an irrigation district as re-
quired by subsection I of. section 4
of the act of December 5, 1924, and
such profits together with the

i amount paid by the irrigation dis-
trict would have liquidated the debt
of the district, no penalty can be
charged against the district … __ 257

2. A contract entered into be-
tween the United States and a proj-
ect irrigation district, organized
under the laws of the State of Mon-
tana, whereunder it is agreed by.the
district that it will collect and pay
to the United States the construction
charges due the latter, does not in-
tend that there shall be a morato-
rium between the termination of the
payment by any individual land-
owner on the primary charge and
the beginning of payment on the see-
ondary charge, where the completion
of payments of the primary charge
on the various units occurs in dif-'.
ferent years …---- _-_-__-_-_ 323

3. Section 963 of the Wyoming
Compiled Statutes of 1920 is to be con-
strued in conjunction with sections
993 and 994 of those statutes and,
when so construed, the requirement
in the former section that, before..
an irrigation district shall contract
with the tnited States for the con-
struction, operation, and mainte-
nance of an irrigation system for
the benefit of the district, an elec-
tion shall be held at which a major-
ity of the qualified electors present
and voting shall have voted in favor
of such. contract, is fulfilled where
the voting is by proxy upon the basis
of the quantity of acreage held by
each elector as authorized by theE
latter mentioned sections … ___ 8-- 334

4. An irrigation district may bid
in lands within reclamation entries
sold for charges assessed by the dis-
trict under the authority conferred.
upon it by the acts of August 11,
1916, and May 15, 1922, without
limit as to acreage and assign them
to persons qualified to acquire them
under the, act of June 23, 1910. as
amended, but patents can not he is-
sued to the district pursuant to such
sales…_ __ _ _ _ __ 658
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5. The prohibition in section 3 of

the act of August 9, 1912, against
holding lands within reclamation en-
tries in excess of 160 acres acquired
by descent, will, or foreclosure for a
longer period than two years, has no
application to irrigation districts
bidding in lands under the acts of
August 11, 1916, and May 15, 1922,
but section 6 of the former act fixes
the procedure as to them … _ 658

6. The elimination of land from. a
reclamation project after its sale for
charges assessed by the irrigation
district within which it is situated
would not deprive the district of its
rights as purchaser under the sale,
but the district will be allowed a
limited time within which to assign
the land to a qualified purchaser or
to show cause why it should not be
: eliminated as not susceptible of
reclamation …__--_=--__---___-658

Isolated Tracts.
I. Instructions of March 5, 1930,

offerings at public sale. Paragraph
15, Circular No. 684, amended.
(Circular No. 1207) … _- __-_-_____-53

2. Instructions of July 17, 1930,
offerings at public sale of surface
of coal lands in Alabama under act
of May 23, 1930. (Circular No.
1225) 148

Judgment.
See Land Department, 1; lMining

Claim, 25, 31, 69, 73, 74; Oil and
Gas Lands, 15; School Land, 11;
Secretary of tfle Interior, 2.

Judicial Sale.
See Irrigation Districts, 4, 5, 6. 

Jurisdiction.
See Accounts, 3; Commissioner of

the General Laend Office, Conftruna-
tfion; Custer State Park, 2; Forest
Lieu Selection, 1; Hunting and Fish-
ing Privilegest Indians and Indian
Lands, 1, 3, 10, 17, 22, 32, 41, 42,
47; Land Department, .1-3; Mining
Claim, 6, 31, 41, 67; National Parks
and Monuments, 1; Oil and Gas
Lands, 2, 15, 16; Private Claim, 2;
Public Lands, 2; Reindeer, 2; School
Land, 14; Secretary of the Interior,
1-3; Supervisory Authorityy; Swamvv
Land, 3; Waters and Water Rights,
1, 8.

Kilamath Lake.
See Waters: and. Water Rights, 4.

Klamath Lake-Drainage District.
See Waters and Water Rights, 5.

Laches.
See Damages, 1.
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Lakes. -
See Preference Rights; Waters

and Water Rights, 2-S.

Land Department.:
See Agents and Attorneys, 1; Con-,

fi7ration; Custer State Park, 2, 4;
Desert Land, 4; Forest Lieu Selec- -

tion, 4; Mining Claim, 6, 22, 23,
25, 28, 29, 31, 82, 41, 438 67, :73,
74, 76; Oil and Gas Lands, 11, 18;
Practice, 4; Private Claim, 2; Pub-
lic Lands, 2; School Land, 14; Trade
and Manufacturing Sites, 4; Vested
Rights; Waters and Water Rights,
1; Water Power, 7.

1. A judgment by a court decree-
ing- that a certain tract is public
land and commanding the Secretary
of the Interior. "to give full legal.
force and effect to plaintiff's selec-
tion," does not deprive the Land -

Department of its jurisdiction to de-
termine the rights and claims of
other persons, not parties to the
proceedings, with respect to the land
ina controversy …_--- __- 447

2. The functions of the Land De-
partment in the matter of the char-
:acter of land subject to the swamp-
land grant are, quasi-judicial, and
the sole duty of the Secretary, while;
the title is in the United States, is
to pronounce a decision upon the
rights of the State … _- __- _453

3. While the Land Department
prior to the passing of the legal
title to public land, has the power
to make inquiry as to the equitable
rights of a claimant thereto and to
review or reverse any of its find-
ings for cause, yet the existence of
that power does not, in the absence
of any application invoking the
power to reconsider, impose a duty
upon the Department, after it- has
finally considered and adjudged the
rights of a claimant, and that cor-
rectly at the time, to reopen the
record upon its own volition with
the view to ascertaining whether any
change in the status of the land
subsequently occurring has created
a situation whereby the. claimant*-.
might he granted additional rights_ 479

Lease.
See Accounts, 1; Coal Lands, 2-6;.

Indians and Indian Lands, 13-15,
19, 40, 47, 58, 62, 71-73, 78; Oil
and Gas Lands, 2-5, 8-11, 13-16,
20-26; Potash Lands, 1, 3; School
Land, 15; Water Power, S.
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Leave of Absence.
: See Homestead, 14-17.

INDEX

; Page

License.
See Water Power, 4, 7, 8.

Liens.
See Homesteads, 23; Indian Irri,

gation, 8, 10.

Limestone.
See Mining Claim, 11.

Louisiana.
See School Land, 2.

Lower Klamath Lake.
See Waters and Water Rights,

2-5.

Mandamus.
1. In the absence. of a statutory

provision to the contrary, an action.
seeking to obtain a mandamus
against an officer of the Govern-
ment abates on his death or retire-
ment from office, and his successor
can not be brought in by. amend-
ment to the 'proceeding or on order
for the substitution of the parties,
even though the latter consents to
have the action revived against
him…0 ___ _ - _-_-- 232

Marines.
See Soldiers, Sailors, and , Ma-

rines. i

Marriage and Divorce.
See Indians and, Indian Lands,

26-38, 41, 43.

Married Women.
See Citizenship, 2, 3.

Meander Line.
See Preference Rights.

Medical Director, Veterans' Ad-
ministration.

See Soldiers, Sailors, and Ma-
rines, 2.

Medicinal Springs.
See Waters and Water Rights,

6, 7.

Migratory Bird Law.
See BirdP Reserves.

Military Service.
See Homestead,: 8, 9; Soldiers,

Sailors, and Marines.

Mill Site.
See Mining Claim, 18, 55, 56, 74.

Mineral Lands.
See Coal Lands; HoImestead, 2, 3,

27; Indians and Indian Lands, 11-

Mineral Lands-Continued. Page
13, 19, 20, 62, 71-73, 78:; Mining
Claim; Oil and Gas Lands; Potash
Lands; Railroad Lands, 1; Recrea-
tion Lands, 3; Repayment, 1; Rights
of Way, 3, 8, 9, 10; School Land,
6, 7, 9, 12-21, 23; Secretary of the
Interior, 3; Survey; Water Power, 6;
Withdrawal, 7.

1. The allowances of a. stock-
raising homestead entry on land,
previously classified as .:mineral in
character does not amount to an
adjudication that the land is now
nonmineral… 264

Mineral Reservation.
See Homestead, 2; Indians and

Indian Lands, 20.

Mineral Surveyors.
See Agents and Attorneys, 1.

Mining Claim.
See Custer State Park, 1-4; Home-

stead, 3, 26, 27, 29 ; Oil and Gas
Lands, 3, 17, 18; Possession, 2;
Practice, 1, 2; Rights of Way, 8;
School Land, 13 ; Secretary of the
Interior, 3; Water Power,; 6; With-
drawal, 6.

Generally.
1. Instructions of June 22, 1932,

opening to location and entry under
the mining laws of public mineral
lands withdrawn under the reclama-:
tion law; act of April 23,: 1932.
(Circular No. 1275) … 7 __- __-_-T06

2. An interest in a. mining claim
is real estate, vendible and inherit-
able _--- _-- __-- ____--- _ 26

3. Ore when severed from the land
becomes personalty, abut tailings from:
the mine that are dumped upon non-
mineral land and abandoned become,
upon abandonment, a part of tie
realty so as to mineralize the land
upon which they are placed and

make it subject to mining location
by the first comer … __…_- ___-116

4. A perfected mining location is
real estate and the same formalities
for conveyancing are necessary to
transmit title as in cases of other
real property … …196

5.. State requirements as to loca-
tion of a mining claim and descrip-
tion of each corner with the mark-
ings thereon are not repugnant to
Federal laws, and noncompliance
therewith renders .the: claim invalid 196

6. The Land Department has juris-
diction to inquire into and deter-
mine in the public interest any mat-
ter affecting a mining location with-I

,, -, _ t- 1 -,
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out awaiting tie filing of an applica-
tion for patent, and if the charge of
invalidity is established to declare
the claim null and void … 214

7. An allegation that the object of
an amended certificate of a ninning,

location was merely to correct de-
fects in the original certificate is not
determinative of its character, but
whether the certificate is a mere
amendment or one taking in new or
abandoned ground is a question de-
pending :upon the facts as they ex-
isted at the time it was made …-_-_ 312

S. Where adverse proceedings have
been brought against a homestead
entry ciarging that the land is cov-
ered by valid and existing mining
claims, the mineral claimant: whose
entry for such claims has errone-
ously been allowed over the existing:
homestead entry should be permitted
to intervene in the proceedings and,
should the charges be proved and the
homestead entry canceled, the invali-
dating cause of the mineral entry is
thereby removed and it will be per-
mitted to stand 379

9. Where the right of possession
to a mining claim is founded upon
an alleged compliance with the law,
relating to' a valid location all the
necessary steps, aside from the mak-
ing and recording of the location
certificate, must, when contested, be
established by proof outside of such
certificate…_ … _ -_ _ _ _ 382

10. A valid mining claim to which
the owner has a vested right of ex-
clusive possession under the mining
law is not subject to entry under the
stock-raising homestead act … 382

11. Lands containing limestone or
other minerals, which under the con-
ditions shown in the particular case
can not probably be successfully
mined: and marketed, are not valu-
able because of their mineral content,
nor subject to location under the
mining law - _ 410

12. The rule enunciated in para-
graph 30 of the mining regulations
fixing a limitation on the length of a
placer claim will I not be applied
where the mineral deposits are con-
fined within a narrow strip of land
in the bed and~ on the banks of a
small, stream. in a canyon flanked by
abrupt. walls or rocky slopes on each
side, containing no mineral, agricul-
tural, or timber value … … 431

13. Failure on the part of the
holder of a valid mining location to
-contest a State ihdemnity selection
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affecting his location, iof which no-
tice by publication was given pursul-
ant to law, is not attended with the
same fatality to his possessdry right
as would his failure to adverse a hos-
tile mineral application …____ _ 436

14. No distinction is to be made
between valid mining locations in
national parks and those on the un- -
reserved public domain with respect
to the acts required by the owners
thereof to preserve their rights …_ 491

15. The fact that a mining claimn
is located at the bottom of a rugged
and precipitous f canyon, 50 miles
from the nearest railroad point, and
that the last 18 miles is over a poor
and dangerous trail; that all sup-
plies and mining toils must be con-
veyed from the canyon rim by pack.
animals, and that the mining work
can not be duplicated for less than
$25 per linear foot, must be consid-
ered very material factors for a
reasonably prudent person in deter-
mining whether the minerals will
justify the expenditure and time in
the 'hope of developing a paying
mine -___ --- -___ 492

16. A valid mining claim can not
be located on lands previously re-
served for power sites under the
Federal Water Power Act of June 10,
19'20, until a determination by the
Federal Power Commission that the
value of the land will not be injured
nor destroyed 'for the purposes of
power development by such location- 532

Abandonment.
See 3, 7, supra; 40, 64, 66,0 75,

refra; Withdrawal, 6.

:17 To establish abandonment
both the intention to abandon and
actu'al relinquishment must be
shbwn; mere failure to check de-
terioration in value that follows::
from lapse of time of unproductive
property is not of itself: conclusive,
as to abandonment … _ …___ -- 116

18. A charge of abandonment of, -
tailings impounded on Xpublic land
on the ground that breakages in
cribbing due to age and decay of the
logs that retained them were not re-
paired, that a large amount of the
tailings had escaped, and that theta
was an absence of, any specific acts
towards their conservation for a long
period of time and discontinuance
long ago of active mining operations .
by the company that placed them
on the land, is refuted by the facts
that about 75 per: cent of the crib-



742 INDEX

Mining Claim-Continued. Page

Abandonment-Continued.
bing is still intact, that the tailings
had settled to such an extent as to
render cribbing protection no longer
necessary, that they had been pur-
chascd as- personal property at a
sheriff's sale and taxes paid there-
upon, that rights in the land had
been invoked by the purchaser under
the millsite law, and that he ex-
pected to treat them at some future
time I____ _-_--____-____ 6_ 116
* 19. Abandonment is the giving up
or relinquishment: of property to
which a person is entitled, with no
purpose of again claiming it and
without, any concern as to who may
subsequently- take possession,. and:
does not depend upon any rules or:
regulations or customs of mining,

* but is largely, if not entirely, a mat-
ter of the locator's intention, to be
determined from his acts and
statements together with the cir-
cumstances of the particular. case__ 195

20.: Assuming that a mining
claimant was dissuaded from filing
his mineral application and was in-
duced to abandon work on his loca-
tions through the advice of an offi-
cer of a local land office that his lo-
cations were invalid because of ap-
parent conflict with a prior coal
withdrawal, which advice was due
to claimant's misdescription of the
land claimed, he can not plead that
the Government is .by such advice,
estopped from later bringing pro-,
ceedings charging abandonment---- 251

21. There is. doubt whether a de-
partmental decision holding a min-
ing claim in a national park has
been abandoned has the same con-
clusive legal effect on the claimant's
rights as:an adjudication would have
that it is void on the ground that
the land was nonmineral in char-
acter or that there was a lack of
discovery… ___ 7 _____ …491

Adverse Proceedings.

* See 13, supra; 36, 42-44, 46, 51,
58, 60, 69, 76, lefra; Oil and Gae
Lands, 18.

22. The trial of suits under sec-
tion 2325, Revised Statutes, as
amended by the act of March 3,
188.1, is to aid the Government in
determining- whether i either party, 0

- and, if so, which, has the exclusive
right to possession arising from a
valid subsisting location, and patent
proceedings in the Land Department
are suspended to await determina-
tion of that question … … 115

Mining Claim-Continued. iPage
Adverse Proceedings-Continued.;

23. In adverse proceedings under
section 2325, Revised. Statutes, as
amended by the act of March 3,
1881, each party is nominally plain-
tiff and must show his title, and
the applicant for patent can not go
forward with his proceedings in the
Land Department simply because the
adverse claimant had failed to make
out his case, if he also had failed-- 115

24. Where in a suit of adverse
proceedings against a mining claim
a demurrer is sustained and the ac-
tion is dismissed on the merits, all
facts well pleaded are admitted, and,
if the facts relevant to the issue as
to the validity .of the claim were
not determined, the Government is
not estopped from fully inquiring
into and determining them - 115

25. A judgment in: adverse pro-
ceedings against a mining claini sim-
ply determines the right of posses-
sion and does not preclude the Land
Department from ascertaining the
character of the land and determin-
ing whether the law has been com-
plied with in good faith … __ _116

26. A coowner who is not made a
party to an application for a patent
to a mining, claim is not required to
adverse or protest the application
and the fact that he does not object
is not sufficient warrant for ignor-
ing the existence of his outstanding
title …____ …312

27. Prior to the dflual disposition
of all adverse claims an adverse
claimant will not be permitted to
exclude from his application the
ground in conflict and retain the
portion of his mining claim not in
controversy and still hold the con-
troverted area under his possessory
right …-- - - - - - - - - - - - - 556

28. During the pendency of ad-
verse proceedings pursuant to sec-
tion 2326, Revised Statutes, affect-
ing any part of a mining applica-
tion, all proceedings upon the appli-
cation before the Land Department,
except the publication of notice and
filing of the affidavit thereof, must
be stayed until final disposition of
the adverse proceedings …__:_ 556

29. Elimination in an amended
mining application by an adverse

,claimant of the portion of his claim
in conflict does not in effect consti-
tute a waiver of the adverse claim
nor restore the right of the Land
Department to proceed 556

30. A declaration filed by a min-
eral applicant, made by one having
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merely an option to purchase an ad-
verse claim, setting forth that no
conflict exists does not constitute a
waiver of the adverse claim and does
not bind the adverse claimant… - -712

31. After the institution of ad-
verse proceedings the jurisdiction of
the Land Department over a mining
claim subject to the controversy is
restored only upon a final judgment,
or a waiver by the adverse claimant
of the ground in conflict, or a. proper
certificate showing that the adverse
suit has been dismissed or was not
timely instituted …_-_-__-_-_-712

32. The departmental ruling hold-,
ing that where more than one action
has !been commenced, based upon
separate adverse mining claims, the
Land Department will await a judg-
ment determining the rights of all
the parties; does not apply to ad-
verse claims not filed in compliance
with the statute … 712

33. An adverse claim filed with-
out a plat showing condict with the
application adversed, but with a
promise to file the plat when cli-
matic conditions permit of a survey,
is subject to dismissal as vitally de-
fective, and if the adverse claim-
ant fails to cure the defect after
considerable lapse of time after due
notice to do so, his adverse claim
should be dismissed, notwithstand-
ing the pendency of the adverse
suit …__ ____ -_ ---- __ --- 712

Amendment.

See 7, 27, 29, supra; 67, 76, infra.

Assessment Work.

See 20, sepra; Oil and, Gas Lands,
18.

34. Instructions of June 16, 1932,
suspension of annual assessment
work on mining claims under Public
Resolution. No. 23 of June 6, 1932
(Circular No. 1273)…__ … _ __ 703

35 An oil shale claimant under
section 2324, Revised Statutes, main-
tains his claim after temporary de-
fault in the: performance of annual
assessment work within the mean-
ing -of the excepting clause of sec-
tion 37 of the Leasing Act by a:re-
sumption of work, unless some form
of challenge on behalf of the UnitedL
States, to the validexistence of the
claim has intervened …-___-_-__-42

36. In so far as challenging aa de-
fault in assessment work required on
a mining claim is concerned, the
Government stands in the same po-
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sition as an adverse claimant under
section 2325, Revised Statutes … 131

37. The United States, in order to
make a lawful challenge to the va-:
lidity of an oil shale claim for fail-
ure to perform.the annual labor re-
quired in any patent proceedings,
must do so at a time when there is
an actual default and no resump-
tion of work, and prior to the time
the patent proceedings, including the
publication of notice, have been
completed …_--__------ -131

38. Section 37 of the leasing act
of February 25, 1920, effected a
change in the mining law with re-
spect to the performance of annual
assessment work upon mining claims,
and thereafter a default not cured
by a resumption of work became
ground for challenge by the iUnited
States to the valid existence of the
claim. Wilbur v. Krushnic (280
U. S. 306) … _ _175

39. Where the claimant of an oil
shale placer in answer to adverse
charges against his claim fails to
deny the charge of failure to do
assessment work and that work was
not thereafter resumed, and elects
to stand solely on his answer deny-
ing other charges on the ground
that the charge relating to mere
performance of assessment work is
unauthorized by law, the charge will
be taken as established and the
claim held void…_ _ _-179

40. Failure to do assessment
work, unlike abandonment, -does not
cause the land to revert to the pub-, -

lic domain, and proof merely of
such failure %does not suffice to es-
tablish the right of the State of
South Dakota to purchase lands in
the Custer State Park under the
act of March 3, 1925 1 196,

41. .Rule 55 of the General Min-
ing Regulations of the Land Depart-*
ment disclaiming its jurisdiction to
determine questions as to the per-
-formance of assessment-work upon
mining claims has no force with
respect to minerals mentioned in
the leasing act … … 214

42. Dual forms of challenge as
* to the validity of a mining claim
asserted under the mining law by
institution of proceedings and by,
posting of notice of actual reposses-
sion of the ground are proper and
consistent with the letter and spirit
of the: leasing ,act … _=_-_ 214
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43. The Government is not con-
cerned with defaults in the perform-
ance of assessment work on imin-
ing claims for minerals other than
those subject to the operation of the
leasing act, irrespective of how long
continued or whether occurring be-
fore or after a withdrawal of the 
land, and such defaults can. not be
made the subject of adverse proceed-
ings or a basis for an adjudication
by the Land Department to declare
a forfeiture… __ …_- _-_ -228

44. Posting notices on mining
claims for lands containing min-
erals other than those subject to
the operation of the leasing act,
challenging their validity :for de-
faults in the performance of annual
assessment work, is not authorized
by law and can not, therefore, take
the place of personal service or be
accepted as a substitute for statu-
tory notice by publication, and such.
form of notice will not operate as
a bar to the resumption of- work
upon those claims- _ _ 228

45. The Government can not chal-
lenge the valid existence of mining
claims situated within national
parks by reason of t defaults in the
performance of annual assessment
work - 491

46. Rule 13 of Practice requires
that an answer must specifically
meet and respond to the allegations
of the charge, and a denial in an
answer to a charge based on mere
information and' belief that the re-
quired work on a' mining claim was
not fully performed is not sufficient
to fulfill the requirement … 572

47. To constitute a resumption of
assessment work on a mining claim
after default sufficient to prevent a
forfeiture, the claimant must re-
sume work in good faith and prose-
cute the same continuously and
without unreasonable interruption
until the full amount of labor is
performed, that is, one year's de-
linquency is made up, and suspen-
sion of work -for any appreciable
period before the full .amount re-
quired has been performed will sub-
ject the claim to relocation. Sec.
654, -Lindley $ on -Mines - 572

48. Actual, open and notorious
possession of a mining claim con-
tinued from year to year without
performance of the full amount of
work each year required under the'
mining act will not prevent 'a 'for-
feiture of the claim. Honaker V.

'Mining Claim-Contillued. Page

Assessment Work-Continued.

Martin (27 Pac. 297), and McCor-
mtick v. Baldiwin (37 Pac. 903)_ 572

49. The form of challenge on be-
half of the United States to the
valid existence of an oil shale min-
ing claim which to be valid must:
precede a resumption of assessment
work is a challenge of default in
the performance of such work;: not
other challenges that have no rela-
tion or connection with the perform-
ance; of such work … … 666
.50. Where a tunnel is run upon

unappropriated :public land in Alas-
ka, the laws of which Territory rec-
ognize the right to condemn land
for mining purposes, and the tunnel
is made for the purpose and is a
means of developing a mining claim,
the value of the tunnel may be
credited as acceptable expenditure in
support of a patent application for
such claim as though the tunnel;
were located within. the claim 669

51. After the commencement and
during the pendency of adverse pro-
ceedings against a mining claim the
applicant for patent is not obligated
to maintain annual assessment
work- - __ 669

Boundaries.

See 5, 12, supra; 61, infra.

Contiguity.
See 68, 69, infra.

Discovery.

See 21, suprae; 72, infra.
52. The date of discovery given

in the recorded certificate of loca-
tion is not evidence of the fact of
discovery of mineral in a mining
claim, and if controverted must be
proved independently, of the recital
in the certificate … 382

53. Feeble showings of mineraliza-
tion on a mining claim, some of
them disclosed in' underground work-:
ings, whether made before' or after
a reservation for a national park be-
came effective, and occurring in thin:
films .and seams, and showing on
assay negligible !values in gold, sil-
ver, and copper, are insufficient in
themselves to establish a discovery
that will save the claim from the
operation of the withdrawal 492

54. Testimony as to discovery of
mineral based upon an examination
of a mining claim subsequent to al-
lowance of 'a conflicting stock-rats-
ing homestead entry is incompetent
of itself to prove ia discovery that
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would establish a prior valid loca-
tion, nor are the < declarations in
the recorded location notices prima
facie evidence of the fact of dis-.
covery -_ _ _ 578

Group Claims.

See 68, 69, infra.

Limestone.

See 11, supra.

Location.
See 1, 3-7,' 9, 11, 13-16, 47, 52,

supra; 59,. infra; Causter, State Park,,
1; Withdrawal,.6.

Location Certificate.

See 7, 9, 52, supra.

Lode Claims.

See-72, infra.

Mill Site.

55. The right granted by section
2337, Revised Statutes, to a mining
claimant to locate a mill site on
nonmineral land is incident to the
right to make' mineral entry, and
such location, soffar as applicable to
metalliferous minerals, does not
come within the prohibition of a
temporary withdrawal for power-site
purposes under the act of June- 25,
1910, as amended by the act of Au-,
gust 24 912 _ _ _ 531

* 56. Where a part of a mill site;
is contiguous to- the end line of a
lode claim the formal and usual
proofs of nonmineral character
which accompany the mill-site ap--
plication will not suffice to permit
entry and patent of that part of the
mill site contiguous to such end line,
but it must be shown that the lode -

or vein does Snot extend into any
part of the ground covered by the
mill site -_ 531

Notice.

See 13, 28, 33, 37, 44, 54, suepra;
65, 70, infra. V

57. Under the authority imposed
in him by section 2334, Revised
Statutes, the Commissioner of the
General Land Office may designate
any newspaper published in a land
district where mines are situated
-for the publication of mitning notices
and fix the maximum rates- to be
charged for such publication, and
that officer may compel a publisher
charging in excess of those rates to
refund the excess under penalty of //
being barred from future designa- ,'
tion for failure to do so … - -… _57

745

Mining Claim-Continued. 'Page

Notice-Continued.

58. In proceedings against al min-
ing claim based on a charge of -the
nonmineral character of the land,
service of notice by publication
under section 2335, Revised Stat-
utes, is authorized against those-
mineral claimants who can not be,
found ------ - …---- 228

59. A notice of a mining location
not filed for record until after an
*adverse right had intervened- is of
no validity under the laws of' the
State of Arizona _-_____-_ _ 245

60. Under the laws of Colorado,
where a corporation is dissolved, any
action affecting its property must
be brought against all the trustees
individually, or the survivors of
them, and consequently service of
notice of, proceedings against oil
shale locations in that State upon,
only one trustee of a defunct cor- t
poration is not sufficient to bind the.
other, trustees or those whom- they
represent… - _ -562

Notice-Republication.

See 70, infra.
61. Where in the adjustment of

the, boundaries of placer claims to
conform to legal subdivisions of the
Government survey, the claims as
so adjusted collectively include land
not described in the posted and pub-
lished notice of application for pat-7
ent, republication must be made-_ 398

Oil and Gas.
See 66, infra.

Oil Shale.
See 35, -T37-39, 41, 46-49, 60,

seepra; Indians and Indian Lands,
20; Possession, 2; Withdrawal, 1.

Patent Proceedings.
See 6, 22, 23, 26, 37, 51, 57,

saprsa; 73, infra.
62. The Land Department will not

insist upon a perfect record title as
a prerequisite to a patent to a min-
ing claim if, under the circumstances
disclosed by the record, it is prob-
ably not susceptible of documentary
proof, and where, from the. evidence,
there is no probability that the pat-
enrt will be attacked by a stranger,
or, if attacked, the patentee has at
hand the means of showing that
the attack can not be sustained----

63. Where the evidence is sufficient
to hold that the right, title to, and
estate in a mining claim passed by 'the
law of descent and distribution of the
State in which the property is l-

26

1'/

i
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cated to the applicant in whose
name the patent- proceedings were
initiated and prosecuted, and there
has been a considerable lapse of
time since the death 'of the deced-
ent, final certificate and patent will
issue in the name of the applicant,
and not to the heirs generally, not-
withstanding that a cloud on, the
title may arise from failure to ad-
minister- the estate…-----------_=_ 26

64. The fact that a claimant ex-
cluded a portion of his mining claim
from his application for patent is
not conclusive of an abandonment
of his possessory right to the ex-
cluded portion to another claimant
-or to the United States…____--- 336:

65. A published notice by an ap-
plicant for patent of a mining claim
which excluded a claim by name, in
legal contemplation, excluded the en-
tire claim as surveyed, not merely
the patented: portion thereof, and

- such notice is not sufficient to ap-
prise the owner of the patented
claim that the exclusion was re-
stricted to the patented area … 88 336

66. A patent to a placer claim
traversed by a right of way pre-
viously granted under the act of
March 3, 1875, carries with it no
possibility of a future estate in the
land within the right of way in the
event of its abandonment, but the
land thereupon reverts to the United
States :…8__--_____--_--_--__ 340

67. The Land Department is with-
out jurisdiction to consider an
amended application for patent to a
mining claim until the applicant has
furnished proof as to the final dis-
position of all adverse claims…__ 556

68. The element of contiguity of
certain mining claims is not de-
stroyed by the fact that an absolute
fee title exists in- the claimant as
to some of them, and an owner of
a -number of claims who has re- ,
ceived patent for certain contiguous
claims of :a group may apply for a,
patent for the remainder in one ap-
plication - under -section 2325, Re-
vised Statutes -____ _ 614

69. Where in an adverse suit
brought under the mining law it is

-'the judgment of the court that
neither the adverse claimant nor the
applicant for patent is entitled to
the possession of the area in contro-
versy, such judgment is conclusive
and the patent proceedings, are at
an end as to such area and, if, as a
result of such judgment outlying

Mining Claim-Continued Page
Patent Proceedings-Continued.

segments of different locations em-
braced in the application do not
form one contiguous body of land,'-
the applicant will be required to
elect which of such incontiguous
tracts he will retain in his ap-
plication, but outlying segments of
one or more claims which form one
body of land may be embraced in
one application… ___-_-_-______-669

70. Republication and p o st i n g
anew for outlying segments of min-
ing claims, not lost in an adverse
suit, which the applicant for patent
may elect to retain in his applica-
tion, will not be required where de-
fects in the application are curable
by supplemental showings and no ad-
verse rights by a stranger can be
acquired to those tracts by reloca-
tion… __…___- - _ _ _ -669 -

Placer Claim.

See 12, supre.
71. No rights can be acquired

under the placer mining laws to pub-
lic land, nonmineral in its natural
state, that was covered by valuable
tailings placed there by another

where the owner of the tailings had
kept: and preserved them from waste
and destruction pending such time
as they might be profitably worked
and sold. Riftter v. Lynch (123 Fed.
930) - _ _-_---------------116

72. A lode discovery will not sus-
tain a placer mining location …_ '410

Possession.

See 9, 10, 13, 22, 25, 27,. 42, 48,
64, sapr..

Protest.
See 26, scpra.
73. An uinsuccessful adverse min- 

ing claimant may still by way of
protest call the attention of the
Land Department to irregularities
in the patent application which
were not determined by the court

- in its judgment …__ _… __-116

74. A controversy between a prior
milli site claimant and a placer
claimant is not subject to an ad-'
verse claim, but of protest,. -and
any finding of a court in adverse-
proceedings between such claimants
as to the mineral- or nonmindral -

character of the land or any fact
relevant to that issue is merely ad-
visory and not binding upon the
Land Department. Helena, etc. Go.
v. Dailey (86 L. D. 144) - 116
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: -Publication of Notice. -

See Notice. I

Page

Recordation of Location.
See 9, 52, 59, suprar.

Relocation.
See 47, supra; Caster State Parlk,

1; Withdrawal, 6.
75. A State law requiring one

making a relocation of a mining
claim to declare that the new loca-
tion is located as abandoned prop-
erty is mandatory and the reloca-
tion will be void for failure so to
state…196

Resumption of Assessment Work.
See 35, 38, 44, 47, 49, supra.

Survey.

See 12, 33, 61, suprd.
76. The Land i Department may

permit aQ survey to be made of an
amended mining claim in advance of -
the final disposition of adverse
claims where the claimant applies
therefor and accepts the risk that
the outcome of the pending contro-
versies may nullify such amended
survey…---- -------- 556

Tailings. 

See 3, 18,; 71, snpra.

Tunnels.

See 50, supra.

Minors..
See Indians and Indianu Lands,

15, 17, 40, 46..

Montana.
See School Land, 22.

Mortgage.
See Coal Lands, 4.

Mount McKinley National Park.
See Rights of Way, 7.

Mount Rainier National Park.
See Elections; National Parks and

Monumnents, 1.

Municipal Corporations.
See Reclamation, 7'410, 12, 13;

Water Power, 1, 2.i

National Forests.
See Rechoange of Lands, 2; Forest

Lien I Selection; Hoensestead, 13;
Rights of Way, 2; School Land, 10,
Trade and Manufacturing Sites, 6;
Withdrawal, 2, 83.

747

National Parks and Monuments; Page
See Elections; Mining Claim, 14,

15, 21, 45, 53 ; Rights of Way, 2, 7;
Title Insurance; Water Power, 7, 8.

1. An act of the legislature of the
State of Washington ceding excln-
sive jurisdiction to the United
States over the Mount Rainier Na- D
tional Park, reserving, however, to
the State certain rights, had the
effect of ceding the political juris-
diction of the State only to the
limited extent stated in the'act---- 315

2. Conveyances by the heirs to the
Wakefield National Memorial Asso-
ciation and by the latter: to the,
United States of the family burial
ground on the Wakefield property,
since designated as the : George
Washington Birthplace National
Monument, constituted a dedication
to the public as a national memo-
rial, and alienation by the heirs for
such purpose is not prohibited by
the laws of the State of .Virginia.
Colbert et al. v. Shepherd (89 Va.
401, 16 S. E. 246) …----- … 651

Naturalization.

See Citizenship.

Naval Service.
See Homestead, 9; Soldiers, Sail-

ors, and Marines.

Nevada.

See, Accounts, 2.

New. Mexico.

See Exchange of Lands, 1.A

Northern Pacific Railroad Grant.
See Railroad Grant; 2.

Notice.

See Contest, 2; Forest Lieu Selec-
tion, .3; Homestead, 16, 17; Mining
Claim, 13, 28, 33, 37, 44, 54, 57-61,
65,. 70; Possession, 2; Railroad.
Lands, 2* Revival of Action, 2;
School Land, 6, 13.

Occupancy.

See Forest Lien Selection, 4;
Homestead, 26; Indians a end
In dian Lands, 5-7. 48; Railroad
G'-rant, 4; Recreation Lands, 3;
Trade and Manafacte g " Sites, 7.

Offerings at Public Sale.
See Isolated Tracts, supra.

Office of Education.
See Reindeer, 2 ;. Withdrawal, 4.

II
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Officers. . . Page

See Accounts, 3; Agents and At-
torneys, I; Comnoissioner of the
General Land Office; Damages, 2, 3;
Irrigation Districts, 1; Mandamus;
Mining Claim, 20; Register; Re-
vival of Action, 1, 2; Secretary of
the Interior; Statutory Construe-3
tion, 1; Supervisory Authority;
Vested Rights.

Oil and Gas Lands-Indians and
- Indian Lands-Lease.

See Indians and Indian Laands, 13,
15, 19, 40, 62,:;71-73, 78.

Oil and Gas, Lands-Act Febru-
ary 25, 1920.

See Accounts, 1; Homestead, 1, 2,
24; Patent; Potash Lands, 3; Rights
of Way, 8; School Land, 15, 20.

Generally.

* 1. Thet unentered surplus lands
within the Flathead Indian Reser-
vation, Montana, which have been
opened to entry and sale, are not
public lands or lands owned by the
United States within the purview of
the leasing act of February 25, 1920,
and are not, therefore, subject to the
operation of that act. Peter Fred-
ericksen (48 L. D. 440) … 154

2. The leasing act confers upon
the Secretary of the Interior full
power to determine all questions of
law and fact essential to the award-
ing of leases thereunder, * and a
lease, once granted, is beyond re-
call by him; thereafter the Depart-
ment is without jurisdiction to re-
view -his action and 'the lease is
subject to cancellation only in the
Federal courts … _ 205

3. The leasing act conferred upon
the Secretary of the Interior fulls
power to administer that act, and
clearly in its administration it is
his duty to determine what lands
are subject to lease and what lands
are within the exception of valid
claims __----__--___ --- 213

4. An oil and gas lessee: of: a:
tract of public land crossed by a
railroad or other right of way
granted prior to the execution of
the lease acquires no rights to the .
mineral deposits in or under the
lands embraced in the right : of
w ay…-- - - - - -- - - - - - - 270

5:. The royalty to which the Gov-
ernment is entitled under an oil and
gas lease is to be ascertained as it
arises each month or part of month

Oil and Gas Lands-Act Febru-1
ary 25, 1920-Continued. Page
Generally-Continued.

within the year, but settlement
therefor in money value may be de-
ferred'until the fifteenth of the fol-
lowing calendar month except that
rental paid for one lease year shall
not .be credited against royalty
which arose in another :year…------512

Section 13-Permits-Generally.
See 13, 19, infra; Accounts, 1;

Homestead, 2.

Section 13-Permits-Operating Agree-
ment.

See 26, infra.

Section 13-Permits-Unit Operation.
See 25, 26, infra.
6. Instructions of April 4, 1932,

applications for oil and gas pros-
.peeting permits subject to unit op-
eration… __--_--__ ---- _---640

7. Instructions of April 5, 1932,
oil and gas prospecting permits sub-
ject to unit operation_ 643

Section 14-Lease-Rentals and Royal-
ties.

See 5, supra; 9-11, 22, ifra.fve
8. The leasing act does not pro-

hibit lessees from agreeing .between
themselves that one shall develop
and produce gas and that the other
shall have all rights to the oil, if
the provisions of the act and the,
regulations issued thereunder are
not violated, but if interests are
thus transferred and held, each
lessee will be chargeable for the
total acreage involved_ - 155

Section 17-Lease-Reduction of Gov-
ernment Royalty.

See 8, supra.
9. The phrase "rental paid for

any one year. wtobe *credited; against
the royalties as they accrue for that
year ", contained in sections 14 and
17 of the leasing act, may be con-
strued as meaning "credited against
the Government's share as it arises.
or grows for that year … … 512

10. Separate royalty computations,
by the Secretary of the Interior for
separate tracts within a leasehold,
as a basis for royalty reduction,
rather than computation for the
leasehold as an L entirety, where in
the lease there was a definite recog-

-nized division of the premises into
segregated tracts, is not repugnant
to the terms of section 17 of the:
leasing act -which conferred upon
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Oil and Gas Lands-Act Febru-
ary 25, 1920-Continued. Page

Section 17-Lease-Reduction of Gov-
ernment Royalty-Continued.

that official the authority to reduce
the:, royaltyg on future production
where the average daily production
of any oil well shall'not exceed 10
barrels per day … ________ 474

11., A ruling by the Comptroller
General that the Secretary of the
Interior is without authority to
change the royalty rates prescribed
in an oil and gas lease is binding on
the Land Department where the pro-
duction exceeds 10 barrels per well
per day- __ _ _ _ _ _ __ _ _477

Section 21-Oil Shale.
See 3, snjera; 17,:, 18, infra; In-

dians and Indian Lands, 20; With-
-drawals, 1.

Section 27-Restrictions-Combinations'
in RestraintWof Trade.

See 26, infra.

Section; 28-Pipe Lines.
'12. Iinstructions of February 21,

1931, rights of way for pipe lines
for transportation of oil and gas-- 310

Section 29-Easements.
13. The purpoke of the provision

in section 29 of the leasing act re-
quiring the insertion in permits and
leases of a reservation of such ease-
ments as may be necessary or appro-
priate to' the working of the per-
mitted or leased lands for the: de-
posits described in that act is to en-
able the Government *to permit ex-
ploration, development, and mining
of other kinds of'minerals than that
claimed by the first permiittee or
lessee __…_--__ --_ ---- 508

Section 30-Assignment of Lease.
See Treats and XTrustees.
14. Authority does not exist under

the general leasing act for recogniz-
ing oil interests separate and apart
from gas interests in the same land,
and the Department can not approve
an assignment which recognizes, in
the same land, oil interests in one
party and gas rights in another- 150

'15 The leasing act confers upon
the Secretary 'of the Interior the au-
thority to approve the assignment of
leases issued thereunder, and, in
the absence of a showing of fraud
or imposition upon the Govern ment,
that officer may disapprove, as an
interference with his award, a de-
cree of assignment by a State court
of an c-il and gas lease granted by
him where. the decree resulted from

749

Oil -and Gas Lands-Act Febru-
ary 25, 1920-Continued. - Page

Section 30-'-AAsignment of Lease-
Continued.. -

a determination of facts that were
or should have been presented to the
Department before the award was
made or arose from a different con-
struction or without regard to the
provisions of the act …-- … _ 205

16. Where a State court seeks in
its decree to impress a constructive
trust upon an oil and gas lease is-;:
sued by the Secretary of the -In-
terior in favor of the petitioner oni
the ground that the lessee, as agent
of the petitioner to present his claim
to the 'Land Department, was in

- duty bound to acquire the leased
area only for the petitioner, but dis-
regarded his duty as fiduciary by not
doing so and fraudulently neglected
to exhibit the claim 'of the peti-
tioner to the Department, that offi-
cer, in determining whether or not
to approve the assignment directed
by the court, may decide for him-
self whether the facts found by the
court establish the grounds of fraud
and breach of trust upon which the
decree is founded …_ … 206

Section 37-Valid Claim.
See Mining Claim, 35, 38.
17. The excepting clause in section

37 of the leasing act differs essen-
tinly from the excepting clauses iniX
grants of lands to railroad companies
in that the former saves valid claims
existent at the date of the act so
long as they are maintained in com-
pliance with the laws under which
they are initiated while the latter
excluded the excepted lands effec-'
tually and completely from the -
grants -- - = --- 214

18 Under the saving clause in
section 37 of the leasing act rmain-.
tenance of a mining claim is the C
test of validity, not merely the
status of the claim at the date of
the act, and the Land Department
may- challenge the validity of the
claim for default in: assessment
work at any time prior to a resump-
tion of work and if the default is
established the land becomes subject
to the operation of that act … 214

Act January 23, 1930-Permits-Ex-
tension of Time.-

19, Instructions of March 7, 1930,
extension of time oni oil and gas.
prospecting permits under act of
January 23_,_ 1930_ (Circular No.
1209 - ---1… 7 - - -- - 55,
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Oil and Gas Lands-Act Febru-
ary 25, 1920-Continued. rg Page

Act may. 21, 1930-Lease-Railroad
and Other Rights of Way.

20. Instructions of July 8, 1930,
leases of oil and gashin and under
railroad and other rights of way

C under act of May 21, 1930. (Circu-
lar No. 1224) … _-_-_____-___ 137

21. The act of May 21, 1930, au-
thorizes , the Secretary of the In-
terior to. lease deposits of oil and
gas in and under lands embraced in
railroad or other rights of way when-
ever he shall deem it to be con-
sistent with the public interest and
to adopt rules and regulations gov-
erning the exercise of the discre-
tion and authority conferred upon
him by the act, which shall consti-
tute a part of any application or
lease thereunder … ----- _ _ 270

22. The leasing of oil and gas de-
posits in and under lands embraced
in railroad or other rights of way
for the prevention of the drainage of
those deposits by the operation of
wells on adjoining lands, with the
consequent loss of royalty to which.
the Government is entitled, is an ex-
ercise of the discretionary authority
conferred upon the Secretary of the
Interior by the act of :May 21,
1930 _____--- -_-- ---- -- __---270

23. The act of May: 21, 1930, is
an act of the grantor, enlarging the
rights of a railroad right of way
grantee as to the uses and purposes
to which the right of way may: be
devoted by permitting the exercise
of mining rights in deposits in which
no .others than the parties to the
lease have any right, title, or in-
terest … -- 8 _ 340

24. In the administration ;of the
act of May 21, 1930, which em-
powers the Secretary of the Interior
to lease for the extraction of oil
and gas lands covered by a right of
way, it would not be regarded as
consistent with the public: interest
to grant a lease which would inter-
fere with the Hetch Hetchy water
supply and poWer project grant of
December 19, 1913 8 _ …_______ … 425

Act March 4, 1931-Permits and
Leases-Unit Operation.

See 6, 7, sepra.
25. Instructions of June 4, 1931,

unit operation of oil and gas per-
mits and leases under act of March
4, 1931. . (Circular No. 1252) … 8: 386

26. The approval by the Secretary
of the Interior .of operating, drill-
ing,: or development contracts with-

Oil -and Gas Lands-Act Febru-
ary 25, 1920-Continued. Page

Act March; 4, 1931-Permits and
Leases-Unit Operation-Cont'd.

out regard to acreage limitations
under the fifth proviso to section 27
of the leasing act, as amended by the
act of March 4, 1931, leaves both
the legal and equitable title in the
permittee or lessee and makes him
chargeable with the full acreage in-
volved … I _ _ 646

Oil Shale Lands.
See Indians and Indian Lands, 20;

Mining Claimn, 35, 37-39, 41, 46-49,
60; Oil and Gase Lands, 3, 17, 18;
Possession, 2; Withdrawals, 1.

Option to Purchase.
See Mining Claim, 30.

Oregon.
See Waters and Water Rights,

3, 4.

Oregon and California Railroad
Lands.

1: Instructions of January 23,
198i, Oregon and California Railroad
and Coos Bay Wagon Road grant
lands; extension of time for cutting
and removing timber under act of
May 19, 1930. (Circular No. 1235).. 249

Oregon-California Power, Com-
pany.

See Waters and Water Rights, 4.

Parks.
See: Custer State Park; National

iParks and Menusents,; Withdraw-
al, 6.

Patent.
See Coal Lands, 9; Confirmation;

Custefr State Park, 1, 2; Indians and
:Indian Lands, 19-21, 32, 43, 60;
Indian Irrtgation 10; Irrigation Dis-
tricts, 4; Land Department, 3; Min-
ing Claim, 6, 22, 23, 26, 37, 51, 56,
57, 62-65, 67, 68, 70, 73; Private
Claim, 2; Revlamnation, 2; Rights of
-Wayx, 9; Secretary o f the Interior,:
1; Town Sites; Trade. and Manufao-
turing Sites, 1; Waters and Water
Rights, 9; Water Power, 9.

1. One obtaining patent to public
land with oil and gas reservation to
the United States, properly im-
pressed in strict accordance with the
status and condition of the land at
the date his entry is approved for
patenting, can not, after acceptance
of the patent, be allowed to ex-
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Patent-Continued. Page
change the patent for 'one'without
such reservation on the groundjthat I
the land was restored from a petro-
leum reserve between the dates of
the approval for, and issuance of
patent- - _ I ___ 479

Payment.
See Homestead, 4, 5, 21:; Irriya-

tion Disstricts, 2; Oil and' Gas Lands,
26;, Reclamation, 1, 2; Repayment,
4; Secretary of the Interior, 5.

Peaceable Adverse Possession.
See Possession, 2.

Peaceful Adverse Entry.
See Entry.

Penalties.
See Irrigation Districts, I

Permits.
See Prospecting Permits; Water

Power 7, 8.
A, e,.:

Personal Property.
See Mining Claim, 3, 18.

Petroleum Reserves.
See Hom est ead, :24;0 Patent;

School Land, 20.

Phosphate Lands.
See School Land, 21.

Pipe Lines.
See Oil and Gas Lands, 12.

Plat.-
See :Mining Clain,; 33; Rights of

Way, 11-.

Possession.
See Entry; Forest Lien Selection,
2, 3, 4; Indian Irrigation, 6; Min-
ing claim, 9; 10, 13, 19, 22, 25, 27,
42, 48, 64; Preference Right Claims;
Trade and Manufacturing Sites, 1, 7.

1. Where the question of prior
possesseory rights to public lands has
been relegated by law to the courts
a protest based upon allegations of
prior and superior rights to the- pos-
session will not lie ___-_-___-__ 58

2. The United States, like any
property owner, 'may assert a claim
by- the posting of notice and peace-
ably taking possession of the prem-
ises which it believes tt ,o.wns and
has a present right to occupy, pre-
liminary to any adjudication as to.
its rights to the possession, but if
the nonexistence of the facts upon
which the act of repossession is
founded be established the notice be-
comes of no effect …-___- __-_-214

Potash Lands.

751

- Page
See Accounts, I; Oil and Gas

Lands, 13; School Land, 7. :
1. Instructions of March 25, 1931,

potash permits and leases. Para-
graph 19, Circular No.: 1 1 2 0,
amended. (Circular No. 1242) __ :3358

2. Instructions of June 20, 1932,
potash permits; extensions of time
under act of May 7, 1932. Circular
No. 926, modified. (Circular No.
1274) *-- -- - - -- - -- --_ _ -704

3. Section 4 of the act of Flebru-
ary 7, 1927, gives authority to the
Secretary of the Interior to issue a
potash permit: or lease to run con-
currently with an oil. or gas lease
issued under the act of February 25,
1.920, for the same lands - _- __508

Power.
See Water Power.

Power Projects. -
See Irrigationr Districts, 1; Reela-

motion, 3-20; Water Power.

Power Sites.
See Indians and; Indian Lands,

21; Mining Claim,, 16, 55; Rights
of Way, 6, 7; Water Power, 4, 5,
9; :Withdrawol, 8, 9.

Practice.
See ' Agents and Attorneys, 1;

Contest; Homestead, 1; Landl De-
partinent, 3; Mining Claim, 22-24,
46; Public Lands, 2; Railroad
Lands, 1; School Land, 9.:

1. The rule that an answer which
fails to' deny a charge is insufficient
to warrant a hearing and must be
taken as; an admission of its truth
under the regulations relating to
contests on report by representatives
of the General Land Office is equally
applicable to protests preferred by
the Forest Service … _____ _ _ 175
* 2. Where a claimant elects to
stand on his answer to a charge
and does not choose to support his
contention as to the legal insuffi -
ciency of the charge by filing brief
and argument before the case is
reached in its order for examina-
tion in the Land Department, he
will not thereafter be heard to as-
sert that he was deprived of his day
in court because subsequently de-
nied the- privilege of filing brief and
argumentu __ 175

3. A decision of an officer of a
local land office, in a proceeding in

,which the United States is made a
party, is subject to review suea
sponte by the Commissioner of the
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Practice-Continued, Page
General Land Office, even though no
appeal be filed by a party adversely
affected by the decision … ___ 245

4. Where the Land Department
initiates proceedings to forfeit a
claim, if the claimant fails to deny
the charges and to apply for a hear-
ing; or to submit a statement of
facts rendering the charges immate-
rial, such . failure mnust be taken as
an admission of the charges and ob-
viates the necess ty of a hearing _ 572

5. A motion, by one of the par-
ties to a hearing in a contested land
matter before a local office to take,
a deposition of a person, residing
without the State is in the nature
of a continuance and is to be gov-
erned by the Rules of Practice relat-
ing to continuance, and an exception
to the rule will not be made where
the motion was not timely presented
for the reason that it was expected
that the witness would be present
and testify at the hearing. Mc~uen
v. Quiroz (50 L. D. 167), and
Southern Pacifie Railroad Company
(52 L. D. 437) … ___-_-_-___-_-_-611

Preference Right, Claims.
See Homestead, 11,: 19; Reclama-

tion, 4, 7-10, 12, 13, 15-18; Water
Power, 1.

1. A purchaser in possession of
land under a contract to purchase
is an owner within the contempla-
tion of section . of the act of Feb-
ruary 27, 1925, which provides that
erroneously meandered lands in the
State of Wisconsin mlay be divided
among the owners of the surround-
ing or adjacent tracts, and is, there-
fore, entitled to the preference right
privilege accorded by section 2 of
that act. Boone V. Chiles (10 Pet.
177), and Williams v. tUnited States
(.138 U. S. 514)- _ _613

President, The.
See Supervisory Authority.

Private Claim.
1. Instructions of February 5,

1932, small holding claims; railroad
grant;- act' of April 28, 1904. Cir-
cular No. 522, modified … _- __-_-i…592

2. The Board of Land Commis-
sioners created by the act of March :
3, 1851, was vested with the power
to adjudicateC private land 'claims,
subject to review by the courts, and
the only jurisdiction conferred upon
the 'Land Department was that of"
surveying the tracts and issuing pat-';
ents after confirmation:_… _ 361

Page
Proceedings on Special Agents'

Reports.
See Practice, 1.

Prospecting. Permits.,
See Accounts, 1; Coal Lands, 6-8;

Homestead, 2; Oil and Gas Lands,
6, 7; 13, 19, 25, 26; Potash Lands.

Protest.
See Mining Claim-, 26d, 738, 74;

Possession, 1; School Land, 13.

Public Lands.
See Accounts, 4; Commissioner of

the General Land Office; Entry; For-
est Lieu Selection, 2, 4; Hunting
and Fishing Privileges; Indiaiss and
Indian Lands, 5, 7, 9, 48; Land De-
partinent, 1* Mining Claim, 14, 50;
Oil and Gas Lands, 1; Preference
.Right Claims, 1; Rights of Way, 9;
Waters and Wafer Rights, 1; With-
draseal, S. 

1. The term ",public lands"
varies in different statutes passed 
for different purposes and is some-
times used in larger signification
than a mere designation of lands
subject to sale and disposal under
general laws … ---- _ 365

2. The statutes defining the. au- -
thority and duties of the officers of
the. Land Department clearly con-
template that so long as the legal
title remains in the Government the
lands are public within the meaning
of those statutes,; the proceedings
before the Department are adminis-
trative in their nature, and the laws
under which such lands are claimed,
or being acquired, are in process of
administration under the supervision
and direction of the Secretary of
the Interior … 453

Publication of Notice.
See Notice.

Pueblo Indian Grants.
See Indians and Indian, Lands, 49.,

Purchase.'
See. Custer State Park, 1, 3; Des-

ert Land, 5; Homestead, 4, 5, 15,
19 ; Irrigation Districts, 4-6; Min-
mug Claim, 30 8- Preference Rights;
Secretary of the Interior, 5; Town,
Sit e.

Purchase Price.
See Homestead, 4, 5; Repayment, 4;

Sccrztary of the Interior, 5.
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See Irrigation Districts, 6; School

Land, 19.

Railroad Grant.
See Oil: and Gas Lands, 17; Pri-

vate Ctaimw, 11.-
1. Neither the act of July 27,

1866, nor the act of March 3,:1871,
'authorizes the Secretary of the In-

terior to withdraw unselected lands
within the indemnity limits of the
grant to the Southern Pacific Rail-
road Company for the sole and ex-
clusive purpose of satisfying the de-
ficiency in the grant to the exclu-
sion of persons desiring to acquire
them under the homestead and other
public-land laws, notwithstanding
that the deficiency has been ascer-
tained and is recognized. United
States v. Northiern Pacific Railway
Conepan;a (256 U. S. 51), distin-
guished ; Southern Pacific Railroad
Coispawy V. Bell (183 11. S. 675),
applied …--------- ___ __-_-_-211

2. The eastern terminus of the
: grant of July 2, 1864, to the North-
ern Pacific Railroad Company was
definitely and finally fixed at Ash-
land, 'Wisconsin, and consequently
the railroad company may select

, lands in that State in accordance
with the terrms of the adjustment
act of July 1, 1898- -------__ __242

3 . Por purposes of adjustment the
grant to the Atlantic and Pacific
Railroad Company became by opera-
tion of law separated into two dis-
tinct grants, one as: the eastern di-
vision, the other as the western divi-
sion, and indemnity for losses in the
former division can not be satisfied
by selections within the limits op-
posite the constructed portion in the
latter. division…--------_- _:-259

4. The occupancy of the Walapai
Indians on lands in Arizona granted

- to the-Atlantic and Pacific Railroad
Company by the act of July 27, 1866,
having been extinguished. by their
removal to other lands reserved for
them by Congress prior to the date
of the grant, the grant attached free
from anyo claim based on, Indian oc-
cupancy, and the subsequent reserva-
tion created for their benefit after
the definiterlocation of the road bad
been fixed embracing lands within
the- grant did not affect the rights
of the railroad company … … _ 482

Railroad Lands.
See Oregon and California Rail-

road Lands; Repayment, 1, I 2;

lsc GO-32-v. 530 48 - :
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Railroad Lands-Continued L Page
Trade and Manufacturing Sites, 2; 
Withdrawal, 2, 3.

1. Where a railroad selection for
lands in place was rejected on de-
fault of the selector on an unre-
futed charge- that the lands were
mineral in character at the time
that the selection list was filedand a
stock-raising homestead entry was al-
lowed to intervene, a readjudication
of the question as to the character
of the land can not be had while the
entry remains intact … … 264

2. Service of notice by a railroad
company upon an entryman of inten- -
tion to enter an appeal to the rejec-
tion of the company's. selection, list
does not constitute a contest against
the entry _ _ _ 265

Railroad Rights of Way.
See Rights of Way, 8-13.

Reclamation.
See Desert Land, 2-5.; Homestead,

21-23; Indian Irrigation;. Irriga-
tion Districts; Mining. Claiom, 1 ;
School Land, 3; Secretary of tlie
Interior, 5:; Taxation, 1 ; Waters and
Water Right, s, 3; Water Power, 3.

1. The act of April 23, 1930,
which amended section 43 of the act
of May 25, 1926, was not a relief
act, but -rather an act which au-
thorized moneys paid voluntarily by
a debtor into the reclamation fund

. for construction charges on the un-
productive portion of :a farm unit
declared to be in the suspended class
to be credited to the unpaid balance
of the construction charge on the
productive area of the unit …5 323

2. The Secretary of the Interior
has no authority to accept a trans-
fer to, the United: States of a tract
of land and water right: within the
limits of the Yuma auxiliary. rec-
lamation project patented under the:
act of January 25, 1917, subject to
a condition that the purchase price
of the- reconveyed property shall bc
applied toward- the operation and
maintenance -charge on another tract

of land patented to the grantor
under the same act and upon the
same project… --- ___ 617
Boulder Canyon Project.

See Accounts, 3;: Water Powcer, i1
2; Workmecaen's Ctomlpensation Insur-
ance.

3. The term "public interest " as
used ifi subsections (c) of section: 5
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of the Boulder Canyon Project Act,
in conjunction with section 7 of the.
Federal Water Power Act, has refer-
ence to the Government's responsi-
bility, financial and otherwise, to all
the people of the United States for
the greatest good to be derived from
the project.and excludes confinement
of the benefits of Boulder Dam power
to one locality .out of the many that
comprise. the " region " capable of
service… 1

4. The primary "public interest"
in contracts for the reimbursement
of the United States for its invest-
ment in the project required by sub-
section (b) of section 4 of the
Boulder Canyon Project Act is in
.the soundness of the contracts and
the solvency of the contractor, and
the rights of certain States or
municipalities to be preferred in the
award of contracts is subordinate
to that public interest…_ … _ 1

5. The. Boulder Canyon Project
Act and the " policy of the Fed-
eral Water Power Act" make the
"public interest" the dominant con-
sideration in the award of contracts
and as a consequence thereof a
State, as an applicant, does not have
an absolute right to all or any part
of Boulder Dam power, but it is
within the discretion of the Secre-
tary of the Interior to make alloca-
tion among various claimants where
the public interest requires it… _ I

6. In the award of a contract.
under subsection (a) of section 5 of
the Boulder Canyon Project Act the
Secretary of the Interior is not re-
quired to accept the highest bid if
that bid is in excess of the price that
can be realized for the power under
competitive conditions at competi-
tive centers…-----------_-_-_--- 1

7. The preference of a State or
municipality for allocation of power
in conflict with a privately-owned
public utility under subsection (c)
of section 5 of the Boulder Canyon
Project Act and in conformity with
the policy expressed in the Federal
Water. Power Act is a preference in
consumptive right within the bor-
ders of the State or municipal cor-
poration, but outside of their respec-
tive limits the State or municipality
is merely on a parity with any other
public utility company furnishing
powerin that territory …__ -…__ 2

8. The purpose of subsection (c)
of section 5 of the Boulder Canyon
Project Act was not to bestow upon
a State two separate preference

Boulder Canyon Project-Cont'd. Pag.

rights, one under the exception
clause of that subsection, and an-
other under section 7 of the Federal
Water Power Act, but merely to
place a State in. a preferred posi-
tion, as opposed to a competing:
municipality, in view of the possible
parity of these two classes of appli-
cants under the latter act … … 2

9. The preference conferred by
subsection (c) of section 5 of the
Boulder Canyon Project Act is lim-
ited to the States named therein, but:
aside from that, preference those
States are merely on a parity with
municipalities under the Federal
Water Power Act, except as between
a State and one of its own munici-
palities, in which event the State's
right is paramount …-_-_- __ 2

10. The time limitd fixed by sub-
section (c) of section 5 of the
Boulder Canyon. Project Act within
which a State may contract under
the preference accorded to it has
reference to the special exception in
that subsection which 'gives prefer-
ence to a State over a competing
municipality, but no time limit is
placed upon the power of a State to
contract where that preference is
not invoked -- _____- ____- 2

11. The discretionary authority of
the Secretary of the Interior under
the: Boulder Canyon, Project Act is
to be controlled by the public inter-
est, which requires conservation and
utilization of the navigation and
water resources of the region, the
financial security of the United
States, and equality of access to
Boulder Dam power by areas com-
prising the region in. proportion to
the needs of the applicants, pro-
vided that their plans for its utili-
zation and conservation are equally
well adapted …-------- 2

12. The Secretary of the Interior
,is not required to grant a prefer-
ence to a municipality applying for'
power if the plan for utilization of
power which it presents conflicts
with a plan presented by another ap-
plicant which he regards as better
adapted to conserve and utilize the
power capable of development, and
the determination of this feature is
entirely within the discretion of that
officer __ _ __-_-_

13. The Boulder Canyon Project
Act does not grant a preference to
the city of Los Angeles over other
municipalities in the award of
power -__--_ ----_ -

2

3
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Boulder Canyon Preject-Coat'd. Page
14. That. portion of section 5 of

the. Boglder Canyon Project Act
which provides for general and uni-
form reguilations,.contemplates that
one of the primary responsibilities
of the Secretary of the Interior shall
be the fixing of financial require-,
ments and rigid examination of the
financial status: of competing bid-
ders, whether municipalities or pri-
vately ownedj-public: utilities, ---- 

15. The fact that all of the stock
of a corporatiot is oWnled by a State
is not a sufficient -reason for bring-
ing the corporation within tba pref-
erence right provision of subsection
(c) of~ section , of the Boulder
Canyon Project Act…-------- S

16. The preference right accorded
a State by subsection (c); of sec-
tion 5 of the Boulder Canyon Proj-
ect Act is not assignable either be-
fore or after the execution of a con-
tract by- a State, but a contract
' obtained in exercise of- the prefer-
once, is assignable, subjectl,however,
to all restrictions and conditions
contained in the original, contract,
and without -diminution of the*
States' liability to the United, States.
and without waiver of the require-
ment of. financial and -legal capacity
of the ~assignee…8----- 7 ------

17. The. preference accorded a
State is limited to power which the
State proposes to use within its
borders, whether the application be
presented under section -7 of the Fed-
eral Water Power Act or uinder
subsection (c), of section 5 of the
Boulder Canyon Project Act and the
Secretary of the Interior may in-
corporate .in the allocation to the
State a stipulation to that effect-- 3

18. The proviso to subsection (c)
of section 5 of the Boulder Canyon
Project Actl which protects a State
or political subdivision thereof from
foreclosure of its right to~ file an-
application because of nonanthoriza-
tion of or-failure to market a bond
issue, until the expiration, of a rea--
sonable time therefor, floes not pre-
clude, the Secretary of the Interior
from determining what is a reason-
able time or of granting an applica-
tion to another- during the interval,
so long as the right of the prefer-
enlce claimant to contract is pre-
served…-, ,- - - - -- -L~- - -

19. The terms - "formulating~ a
comprehensive scheme" and "1com-
prehensive, plan. formulated here-
after," 'as used in sections 15 and
16, respectively, of the - Boulder
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Canyon -Project Act, -both relate to
the same thing----------- 4

20.-'The right conferred by section-
16 of the Boulder Caniyo~n Project
Act upon commissioners duly~ au-
thorized under the laws of any rati-

fying State is that of advising and
coordinating in the correlation of
thei present Boulder Damn undertak-
ing -wit reference to future deie
opment,~ andI to. have access to the
records, with that end in view; but
they are not to direct the SecretarIy
of the Interior in the administra-
tion of the present work nor is that
officer in any wise obligated, to act
upon their advice contrary to his
owfl judgment---------- 14

Construction and Maintenance Charges.
See 1, 2, supira; trrigation Dis-

tricts, 1-4, 6.

San Carlos Project.
See Secretory of the JInterior, 5.

Yuma Auxiliary Project.
See 2, supra.

Reclamation Homestead.
See Homiesteada 21-28; trrigation

Districts, 4, 5; Taetion, 1.

Records.
See Forest Lieu Setection, 8;

Homestead, 16; Minting elaine, 9, 52,
59, 62 ; Reclamnation, 20; School
Lend, 6.

Recreation Lands.
See Withdrawal, 6.
1. Instructions of April 18, 1981,

recreational and * grazing use Of
lands withdrawn for, protection of
watersheds in California under act
of March 4, 198-1. (Circulars Nos.
1247 and 1254) -8-------- 69

2- Instructions of July 16, 1931,
acquisition and use of public lands
by States, counties, or municipali-
,ties for recreational purposes. Prior
instructions superseded. (Circular

-No. 1085)…--I- - - -- - - - - - -405
3. The proviso~ to the act of- June

7, 1924, reserving to the United
States the minerals in the lands
granted to the city of Phoenix,,
Arizona, for park purposes, did not
have the effect of restoring the lands-
to the operation of the mining laws
either absolutely Lor with limitations,
and occupancy and %use- of the lands
for mining purposes not in accord
with rules and regulations of the
Secretary of the Interior are with-
out authority of law--------245
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Register. i .X
See Commissioner of the General

. Land Office; Forest Lieu Selection, 1.

Reimbursement. 
See Reclamation, 4. ;

INDEX

Page

Reindeer-Alaska.
1. The general provision con-

tained :in prior appropriation acts
authorizing the sale of surplus male
reindeer belonging to the United
States in the; Territory of Alaska
was not repealed by the mere fail-,
ure to continue it in the latest ap-
propriation acts, but the proceeds
derived from such sales can not be
used to augment the specific appro-
priation contained in the later legis-
lation for the support of reindeer
stations 'and for the care and man-
agement of the reindeer industry. 71

2. Authority of the Governor of
Alaska, as ex officio commissioner of
that Territory, to sell surplus male
reindeer belonging to the United
States is one of the powers and du-
ties pertaining to the reindeer of
Alaska that was vested in that offi-
cial by transfer from the Commis-
sioner of Education by the act of
February 10, 1927, but that author-
ity does not extend to the sale of 
female reindeer… … I 71

3. The proceeds derived from the
sale of male reindeer belonging to -
the United States in the Territory
of Alaska are to be deposited in
the Treasury of the United States- 71

4. Tbe, Governor of Alaska, as ex
offcSi commissioner of that Terri-
tory, has the power to regulate rela-
tive to the sale of reindeer belong-
ing to the natives with a view to

rproper protection and conservation
of their property and the promotion
of their general welfare … … 71

5. Except as specified in contracts
with apprentices, the sale of male
reindeer owned by the natives of
Alaska is without restriction, but fe-
male reindeer may be disposed of
only upon the written approval of
the general supervisor of the Alaska
Reindeer Service …- 71

Reinstatement.
See Homestead, 7.

Relation, Doctrine of.
See Indians and Indian Lands, 39.

Relinquishment.
See Desert Land, 2; Forest Lien

Selectfion, 4; Mining Claim, 17 ; Re-
payrent; 1, 3, '5 ; Rigfits of Way,
12, 13; Trade and Manufacturing
Sifte, 5; Withdrawal, 2, 8.

Rentals. Page

See Coal Lands, 5; Fur Farming;
Indians and Indian Lands, 58; Oil
and Gas; Lands, 8, 9; Rights of
Way, 2, 6; Water Power, 5.

Repayment.
1. The term "erroneously al-

lowed" as used In the act of June
16, 1880, has reference solely to or-
roneous action on the part of the
Government, and furnishes no au-
thority for repayment where a rail-
road selection list was canceled on
relinquishment filed by the company
after it was ascertained that the
lands were not of the character rep-
resented at the date the lists were
tendered to the district land office- 46

2. The final location fee referred
to ins paragraph 7 of section 2238,
Ievised Statutes, does not come
within the purview of the act of
March 26, 1908, as limited by the
act of December 11, 1919…_______-46

3. A homestead entry allowed for
land within a pending swamp-land
selection is an entry erroneously al-
lowed within the contemplation 'of
the repayment act of June 16, 1880,
and a relinquishment of the entry
filed because of the conflict consti-
tutes merely a waiver of: the claim
for the purpose of securing a return
of the 'fees improperly applied____ :254

4. Repayment of the purchase
money paid in connection with a
desert-land entry regularly allowed'
for land subject thereto and can-
celed for default is not authorized
by the act of June 16, 1880, where
the entry could have been' com-
pleted by complying with the rec-
lamation law and no legal obstacle
prevented its confirmation, nor can
it be allowed under the act of March
26, 1908, where :the claim is barred
by the limitation contained in ' the
amendatory act of December 11,
1919.. Heirs of James Byrne (50
L. D. 161), J. M. Hudson (50 L. D.
'297), and Olive M. Harrison (50
L. D. 418)…---------- ---_-____ 576

5. An application' for repayment
of fees 'tendered wvith: an applica-
tion for a :water exploration permit
filed after the 'permit application
was rejected but:before adverse 'de-
cision had been declared final, does
not amount to a voluntary with-,
drawal or relinquishment of the ap-
plication for permit so Has to bar
repayment of the fees. i John :J.
Kotkin (49 L. D. 344), afnd J. G.
Hofmana (538J. E D. 254) 654
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Repossession.
See Mining Claim, 42; Posses-

sion, 22.i

Res Judicata.
See Forest Lieu Selection, 1;

Land Department, 3; Mining Claim,
24, 25, 74; School Land, 11; Swamp
Land, 2, 3, 4.

Reservations.
See Homestead, 1, 2; Indians and

Indian Lands, 13, 19, 20; Patent;
Water Power, 10.

Reservoir Sites.
See Indians and Indian Lands,

21; Rights of WaVg, 5, 7; Water
Power, 9; Withdrawal, 8, 9.

Residence.
See Hoimestead, 7-9; 14-17, 31,

32; School Land, 1.

Restorations.
See Recreation Lands, 3; School

Land, .4, 20.

Reverter.

See Mining Claim, 40, 66.

Revival of Action.
1. Section 11 of the act of Feb-

ruary 13, 1925, affords a remedy in
a suit brought in a Federal court
against a public officer which would
otherwise abate upon his death or
separation from office by permitting
substitution of his successor upon
satisfactory showing to the court
within six months that there is a
substantial need for continuing and
maintaining the cause …_ _ 232

-2. The provision in subsection. (c)
of section 11 of the act of February
13, 1925, requiring that before sub-
stitution is, permitted the officer af-
fected must be given reasonable
notice of the application therefor
and be accorded an opportunity to
present any objection he may have,
contemplates that the duty of sub-
stitution rests upon the original
plaintiff no matter what his posi-
tion may be in an appellate court.... 232

Rights of Way.

See Raichangae of Lands, 2; ilmin-
ing Claim 66; Oil and Gas Lands,
4, 12, 20-24; Possession, 1; Trade
and Manufacturing Sites, 2, 3, 5, 7;
Waters and Water Rights, 3, 4, 6,
7; Water Power, 4, 5, 7, 8; With-
drawal, 2.
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Rights of Way-Continued. Page

Generally.
1. Instructions of February 21,

1931, rights of way over public
lands and reservations. (Circu-
lar No. 1237.) …--------------- 277

2. Where an existing contract re-
quires the payment of annual rent-
als in advance for the use of privi-
leges granted by the Government in
the exercise of certain specific au-
thority, conferred by an act of Con-
gress, a release from the contract
or reduction in the rate of pay-
ment can not be allowed. if the obli-
gation- had accrued before petition
is filed.…. ---- _---- --- ------- 37

3. The act of March 8, 1922, pro-
vides that upon extinguishment by
forfeiture or abandonment of rights
of way the title holder of the lands
traversed or occupied by the right
of way shall be vested with the
right of way strip, unless it be em-
braced; in a public highway or
municipality, subject, however, to a
reservation of the minerals in favor
of the United States … ___-_-_-340

4. The Government may allow
compensation for damage to crops
and improvements on lands within a
right of way reserved under the act
of August 30, 1890, resulting from
the construction of irrigation works,
but no; allowance will be made for
damage to the land .. 399

Hetch Hetchy Project.

5. The grant of December 19,
1913, to the city and county of San
Francisco of public lands for devel-
opment and use of the HetchHetchy
water supply and power project is
similar to the grant of March 3,
1875, of rights of way andR station
grounds for railroad purposes, and
of March 3, 1891, for reservoir sites,
that is, a base or qualified fee not
subject to interference by subsequent
disposals __ _ _ __ -_-425

Power Purposes.

See Water Power, 4, 5, 7, 8.
6. Instructions of October 16,

1931, rights of way for power pur-
.poses; payment of rentals. Prior
instructions modified. (Circular No.
1260) _--_---__-_-511

7. Rights of way for power
projects Eand for the. storage and
carriage of water authorized by the
act of February 15,1901, can not be
granted within the boundaries of the
Mount McKinley National Park,
Alaska, as originally established by
the act of February 26, 1917, except
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Rights of Way-Continued. Page
Power Purposes-Continued.
upon specific authorization by Con-
gress, but permits for purposes other
than the storage or carriage of water
or development or transmission of
power authorized by the act of 1901
may be granted without such specific
authority… _ ___-_-__ 674
Railroads.

See 3, 5, supra; Mining Claim,
66; Oil and Gas Lands, 4, 20-24.

8. A mining claim embracing a
tract of land including a right of
way previously granted under the
act of March 3, 1875, carries neither
title to the land included in the
right of way nor any interest in or
to any mineral deposits beneath the
surface thereof8 8 I __- __ 339

9. Upon the grant of a right of
way under the act of March 3, 1875,
the land ceases to be public land and
any attempted appropriation thereof
under the mineral or other public-
land laws is void and patent issued
pursuant to such appropriation is in-
operative to the same extent as if
the land in the right of way had
been expressly eliminated by de-
scription …8 _-_ - -- - - -- - 340

10. The fact that the grantee 'of
a railroad right of way is restricted
to the use of the lands for railroad
purposes only and is not invested
with any right to mine and remove
the minerals for any other purpose
does not render the land subject to
location under the mining laws---- 340

11. Section 1 of the act of March
3, 1875, protects the rights of a
railroad company in the right of way
over which its line has been actually
constructed, while section 4 thereof
gives the company, upon approval of
its map of definite location, the bene-
fit of the act as of the date of the
filing of the map in advance of ac-
tual construction … 527

-12; Where a prior railroad right
of way grant, which is in part over-
lapped by the constructed line of
road of the grantee's successor in. in-
terest, is relinquished, the relinquish-
ment does not impair any rights of
the successor company acquired
through actual construction of its
road as to the lands in conflict … 527

13. The Land Department may
accept a qualified relinquishment of
a railroad right of way grant and
leave for future judicial determina-
tion questions as to its rights there-
under as against a patentee or other
claimant-under the public-land laws,
where the railroad company declines

Rights of Way-Continued. Page

Railroads-Continued.
to tender an unqualified relinquish-
ment, including the portion of the
former grant to the extent of the
overlap, covered by the right of way
subsequently applied for and upon
which its line has actually been con-
structed, on the ground that its
rights would be prejudiced thereby__ 527

Riparian Rights.
See Waters and Water Rights, 1,

8, 9.

Royalties.
See Indians and Indian Lands, 15,

40: Oil and Gas Lands, 5, 9-11, 22.
1. The term " royalty " means a

share of the product or profit re-
served by an owner for permitting
another to use his property. Hill
v. Roberts (284 S. W. 246).

Rules and Regulations
See Homesteads, 30; Mining

Claim, 12, 32, 41; `Oil and Gas
Lands, 21; Reclanmation, 14; Rein-
deer, 4; School Land, 9. :

San Carlos Reclamation Project.
See Secretary of the Interior, 5.

School Land.
See Final Proof; Micing Claim;

Secretary of the Interior, 3; Survey;
Waters and Water Rights, 1.

Generally.
1. Settlement and residence on an

original farm by an applicant for
an adjoining farm entry, who at the
time of filing application was not
qualified to make such entry, does
not constitute such an adverse claim
as will defeat the right of the State
to a school section in place under
its school-land grant. (Carl A. Wil-
liams (52 L. D. 472), distinguished_ 238

2. The act of April 23, 1912, ex-
pressly confirmed title in the State
of Louisiana to unsurveyed lands
shown by official protraction of the
Government 'surveys to be embraced
within sections numbered sixteen in
those townships in which unsurveyed
swamp lands had been certified or
patented to the State, and further
surveys by the Government are un-
necessary… _-- _-- __-__ 363

3. A temporary reclamation with-
drawal made pursuant to the act of
June 17, 1902, comes within the
meaning of " other reservations of
any character" excepted from the
grant of school lands to the State of
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Generally-Continued.

Utah by the proviso to section 6 of
the enabling act of July 16, 1894--- 365

4. The title to a designated school
section in place does not vest eo in-
stanti in the State of Utah under
section 6 of the enabling act of July
16, 1894, upon the extinguishment of
a reservation -created prior to sur'
vey, but the State must await res-

; toration of the land to the public do-
main, and the intervening of another
withdrawal will postpone further the
attachment of the grant --___-___ 365

5. The phrase " otherwise disposed
of under the authority of any act
of Congress," as used in the school-
land grant to the State of Utah in
section 6 of the enabling act of July
16, 1894, covers other disposition,
whether prior or subsequent, if made
before the land had been appropri-
ately identified by survey and title
had passed …8_ _ __-___ -__ 365

6. Until the record is cleared of
the prima [acie title of the State
by a determination, after due notice
to the State and the submission of
satisfactory proof that the land: was
known to be mineral in character
prior to the date the State's right to
a school section would otherwise
have attached, mineral applications
for the land confer no rights and
can not be recorded …-_-_-_ 584

7. Withdrawals for stock-drive-
way purposes and reservations for
potash made subsequent to the date
that the rights of a State attached

. under its school-land grant do not
affect the title of the AState under
the grant… … ___ ___ 585

Indemnity.
See 20, inra; Final Proof; Mins-

ing Claim., 13; Secretary of the In-
teror, 8; Survey; Waters and
Water Rights, 1.

8. Lands that passed to a State
under its school-land grant upon
approval of the survey thereof, do
not afford valid base for an indem-
nity selection because the State's
title has been lost through litiga-
tion in which the Government took
no I part and by which it was not
bound …-_____------------------- 113

9. The departmental practice and
regulations requiring all entries, se-
lections, and other disposals of pub-
lie lands to conform to the smallest
regular legal subdivision or lot, and
to treat minor subdivisions as in-
divisible, for all administrative pur-

poses may be waived by the Secre-

School Land-Continued.
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Indemnity-Continued.,

tary whenever -he deems it advis-
able __--__---- ___---- __ 149

10. Where a State submits as base
for an indemnity school selection an
unsurveyed section within a na-
tional forest the area of which was
estimated' by . protraction, the ad-
judication of its claim for indem-
nity on that basis is final, and the
State will be estopped from assert-
ing a claim for further indemnity
on. the ground that the section- when
surveyed was shown to contain a
greater area than that estimated

.by the protraction ____- ____-222
11. The doctrine of res judicata,

or estoppel by judgment, is clearly
applicable where a State was er-
roneously permitted to assign: as
base for an indemnity selection a
school section in place and there-
after remained silent for fifteen
years and permitted adverse rights
to intervene before questioning the
validity of the transaction … _ 268

12. To establish a charge that a
State fraudulently procured title to
mineral lands under its indemnity
school-land: grant it must be shown
by clear, unequivocal, and convinc-
ing evidence, and not by a mere pre-
ponderance of evidence that leaves
the question in doubt, that the land
was known to be mineral in char-
acter at the date of the completion
of the selection by the State …-__: 436

13. The Government does not owe
any duty to seek : to have a trust
imposed on the title of a State to
an approved indemnity .school-land
selection, in the absence of evidence
of fraud in making and perfecting
it, in favor of a mining claimant
who had not madef claim to the land
in*- the Land Department or filed
protest- after, legally constructive
notice before its approval, even
though he might have shown a bet-
ter right to. the land under the min--
ing laws - -_- --- -- _-- 439

14. -The approval of a, State jin-
demnity school-land selection list de-
prives the Land Department of fur-
ther jurisdiction over the land con-
tained in the list- _ 584

Act January 25, 1927-Grant of Min-
eral Lands.

15. The act of January 25, 1927,
passed but a conditional fee title to -

the. mineral .lands granted, thereby -

with a possibility of reverter -to the
United States in the event the
States fail to observe > the condi-
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Act January 25, 1927-Grant of Min-
eral Lands-Continued.

tions of, the grant, and in effect
created a trust by implication
whereunder the States are required
to lease the minerals and use the
rents and royalties derived there-
from for the benefit of the public
schools -__---- __-- __ 30

16. The act of January 25, 1927,
extending the common-school land
grants to the various States to in-
clude sections containing coal and
other minerals, does not affect lands
title to which passed to the States
under the original grants by reason
of its not being shown at the time
such grants became effective that
they were mineral in character, al-
though they were discovered at a
later date to contain such minerals 30

17. The act of January 25, 1927,
which extended the grants of corm -
mon-school sections to the various
States to include mineral -sections,
did not except from the operation
of its provisions lands theretofore
sold, conveyed, or patented by the
States, which were expressly ex-
cepted from the original grants :by
reason of their known mineral char-
acter… … _-_ - - - - 31

-^ 4- 18. &Lands within designated sec-
tions that did not pass to the
States under the original -school--
land grants by reason;- of their

: known mineral character at the
time those grants would otherwise
have become effective can be dis-
posed of by the States only in ac-
cordance with the terms of the ad-
ditional grant of January 25, 1927,
and the States have no power by
legislation or otherwise to alienate
the mineral deposits in such lands
or to have their prior conveyances of
those minerals considered as aliena-
tions … … _31

19. As the act of January 25,
1927, did not invest the States with
an absolute, unrestricted title to the
minerals in the lands granted, prior
purchasers from the States of abso-
lute fee simple title to such lands
can acquire no greater rights there-
in under the doctrine of estoppel
than those acquired by the States
under the act -_-----_- 31

20. Lands in designated school
sections in the State of Utah which
did not pass to the State under its
-grant of July 16, 1894, -because they
were by Executive order: included
within a petroleum reserve prior to
survey, are forever excepted from

School Land-Continued, rage
Act January 25, 1927-Grant of Min-

eral Lands-Continued.

the operation of the grant of Jan-
uary 25, 1927, and the State must
either select other lands in lien
thereof or await the extinguishment
of the reservation and thereupon
take under the original grant___…_ 224

21. Lands within a phosphate re-
serve at the date: of the additional
grant of school sections mineral in
character by the act of January 25,
1927, are by reason of such reser-
vation excluded from the provisions
of that act by subsection (c)
thereof…--- ---- -- - ----- __ -366

Act May 7, 1932-North Dakota, South
Dakota, Montana, and Washing-
ton.

22. Instructions of June 27, 1932,
school lands; North Dakota, South
Dakota, Montana, and Washington;
act of May 7, 1932. (Circular .No.
1276)- - I_ _ _ 708

Act May 20, 1932-Grant of Mineral
Lands.

23. Instructions of May 20, 1932,
confirmation in States and Terri-
tories: of school lands containing
minerals under act of May 2, 1932.
(Circular No. 1270) …_ … _ :664

Secretary of the Interior.
See Alaskan ra atives, 1, 4; Coal

Lands, 2-5, 9; Damages, 3; Indians,
and Indian Lands, 21. 24, 39, 42,
78, 79; Issdian Irrigation, 2; Land
Department, 1, 2; Mandamus; Oil
and :&as Lands, 2, 3, 11, 15, 16, 21,,
22.; Public Lands,- 2; Railroad
Grant, 1; Reclamation, 14, 17, 18,
20; Revival of Action, 1, 2; Super-
visory Authoritfy; Swamp Land, 2;
Vested Rights; Water Power, 2;
Withdrawal, 9.

1. Where by the terms of an act
i of Congress the Secretary of- the

Interior is required to perform cer-
tain duties he has the power to
make all determinations of law or
fact essential to the performance of
those duties, and, after the issuance
of patent or other like instrument,
his -findings of fact are conclusive,
in the absence of fraud or mistake,
both upon the Department and the
courts, although there be 5 demon-:
strable error in the estimation or
appreciation of evidence; and "his
rulings on matters of law, though
reviewable in the courts, are not
subject -to reexamination in the
Department … __ _205
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Secretary of the Interior-Cont'd. Page

2. The Secretary of the Interior
is not bound to adopt the opinion
of a lower court in a proceeding to
which he was not a party, where
the decree was rendered after the
question at issue had become moot_ 232

3. Ordinarily where an act grant-
ing public lands excludes those
known to be mineral, the determina-
tion as to whether a particular tract
is of that character rests with the
Secretary of the Interior, and where
such act provides for other action
than the issuance of a patent to pass
title or afford evidence that it has
passed, such as the approval of a
list, the approval imports a final de-
termination of the nonmineral char-
acter of the land, is accepted by the
courts upon collateral attack as con-
elusive evidence of such character,
and terminates the jurisdiction of
the Land Department------------- 435

4. In carrying out the laws of
Congress relating to his Department
the Secretary of the Interior is the
administrative agent, and the ordi-
nary rules of agency apply forcefully
to him…_ ___-- _-- _______ 514

5. The duty imposed upon the Sec-
retary of the Interior by section 4 of
the act of June 7, 1924, to approve
the appraisal and purchase price of
any tract of land on the San Carlos
reclamation project sold prior to the
time when more than one-half of
the construction charge remains un-
paid, can not be delegated to. an-
other, but that officer may delegate
to a subordinate a mere ministerial
or clerical act involved in the ap-
proval of the sale … _-_-_-_-_-515

Secretary of War.
'See Soldiers, Sailors, and Marines.

Segregation.
See Homestead, 11; Rights of

WTVay, 9; Survsy 

Selection.
See Final Proof; Forest Lieu Se-

lectioee; Indemnity; Railroad Grant,
2; Raleroad Lands; Repayment, 1;
Swamp Land.

Settlement.
Homestead, 6, 14,

Land, 1.
16, 17; School

Settlers._ - I
See Homectead, 8, 16, 17; Timber

C tting; Waters and Water Bights,
5, -:;t: 

Shoshone Dam.
See Water Power, 3.
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Shoshone Power Plant.
See Water Power, 3.

Small Holding Claims.
See Private Claim, 1.

Sodium Lands.
See Accounts, 1.

Soldiers, Sailors, and Marines.
1. The transfer of insane persons

of the Army, Navy, or Marine Corps,
committed to St. Elizabeths Hospi-
tal by the Secretary of War or the
Secretary of the Navy pursuant to
section 4843, Revised Statutes, to
the rolls of the Veterans' Adminis-
tration, does not affect the authority
of the hospital to continue to hold
such patients until released or di s-
charged by the committing officer.. 545

2. Transfer of insane persons of
the Army, Navy, or Marine Corps,
confined in St. Elizabeths Hospital
to the rolls of the Veterans' Admin-
istration is one of the functions,
powers and duties which the Ad-
ministrator -of Veterans' Affairs is
authorized to delegate to the Medi-
cal Director of that organization by
section 5 of the World War Vet-
erans' Act of June 7, 1924, as
amended by the act of July 3,
1980 …-- - - - - - - - - -545

South Dakota.
See. Quster State Park; Mining

Claim, 40; School Land, 22.

Southern Pacific Railroad Grant.
See1 Railroadf Grant, 1.

St. Elizabeths Hospital.
See Soldiers, Sailors, and Marines.

State Election.Laws.
See Elections; Irrigation Districts,

3;- National Parks and Monuments,
1.

State Game and Fish Laws.
See Hunting and Fishing Privi-

leges.

State Grants. E
See Custer State Park; i School

Land; Swamp Land.

State Irrigation Districts.
See .rrigatien, Districts.



762 INDEX

Statutes. Page

See Acts of Congress and Revised
Statutes, tables of, pages XXXII-
XL; Statutory Construction, infrae.

Statutory Construction.
Generally.

See Indians and Indian Lands, 8,
9 ; Secretary of the Interior, 1, 3;
Supervisory Authority.

1. It is solely the province of the
courts to determine the constitu-
tionality of an act of Congress, and
until an act is judicially held to be
unconstitutional it is the duty of the
executive officers of the Govern-
ment to administer the law as
written… _ _-_-_-427

2. Where the general language of
a statute is broad enough to include
the subject matter, any intent to
exclude a person or class of persons
must be definitely expressed therein. 606

Specific Statutes.

Act March 3, 1851.-Board of Land
Commissioners.:

See Private Claim, 2..

Act June 9, 1863.-Nez Perce Treaty;
Exemption from Taxation.

See Indians and Indian Lands, 59.

Act July 2, 1864.-Northern Pacific
Grant; Eastern Terminus.

See Railroad Grant, 2.

Act July 27, 1866.-Atlantic and Pa-
cific Grant.

See Railroad Grant, 4.

Southern Pacific Grant.
See Railroad Grant, 1.

Act April 10, 1869.-Board of Indian
Commissioners.

See Indians and Indian Lands, 22.

Act March 3, 1871, Section 23.-South-
ern Pacific Grant.

See Railroad Grant 1.

Act March 3, 1875.-Railroad Rights
of Way.

See Rights of Way, 5, 8, 9.

Section 1, Rights Granted.

See Rights of Way, 11.

Section 4, Profile of Road; For-
feiture of Rights.

See Rights of Way, 11.

Act June 15, 1880.-IUncompahgre
Utes; Allotments.

See Indians and Indian Lands, 11.

Statutory Construction-Cont'd.
Act June 16, 1880.-Repayment.

See Repayment, 1, 3, 4.

Act March 3, 1881.-Mining Claims;
Proceedings Where Title Not Es-
tablished by Court Action.

See Mining Claim, 22, 23.

Act February .8, 1887.-Indian Allot-
ment Act.

See Indians and Indian Lands, 12
44, 59.

Section 5, Trust Patents; Descent
and Distribution.

See Indians and Indian Lands, 43.

Section 6, Citizenship.

See Indians: and Indian Lands, 31.

Act March 2, 1889,; Section 3.-Leave
of Absence on Account -of Crop
Failure.

See Homestead, 16.

Act March 3, 1891, Section 7, Confir-
mation.

See Confirnlation.

Sections 18-21, Rights of Way
for Canals and Ditches.

See Rights of Way, 5.

Act July 16, 1894, Section 6.-Utah
School Grant.

See School Land, 3, 4, 5, 20.

Act August 15, 1894.-Nez Perce
Agreement; Cession.

See Indians and Indian Lands, 59.

Act June 4, 1897.-Forest Lieu Selec-
tion.

See Forest Lieu Selection, 2.

Act June 7, 1897.U-ncompahgre Utes;
Allotments.

See Indians and Indian Lands, 11.

Act May 14, 1898.-Alaska Home-
steads.
Section 7, Reservations.

See Trade and Manafacturing
Sites, 6.

Section 10, Trade and Manufac-
turing Sites.

See Trade aced Manufacturing
Sites, 1, 3, 5, 6, 7.

Act February 15, 1901.-Rights of Way
for Telegraph and Telephone
Lines, Electrical Plants, Canals,
and Reservoirs.

See Rights of Way, 7.
I
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Statutory Construction-Cont'd.
Act April 23, 1904.-Flathead Indian

Reservation.
See Homestead, 22.

Act April 28, 1904.-Small'; Holding
Claims.

See Private Claim, 1.

Act April 26, 1906.-Five Civilized
Tribes.

Section 19, Alienation Restric-
tions Extended.

See ITdieans and Indian Lands, 18.

Act May 8, 1906.-Indian Trust
Patents; Citizenship. -

See Indians and Indian Lands, 31.

Act May 17, 1906.-Alaska Allotments.

See Alaskan Natives, 1.

Act June 27, 1906, Sectionr 5.-Relief
of Desert-Lauid Entrymen on Rec-
lamation Projects.

See Desert Land, 3.

Act Jtne 28, 1906.-Osage Lands.
Section 2, Restrictions; Taxation.

See Indians and Indian Lands, 65,
69.

Act March 26, 1908.-Repaymcnt.

See Repayment, 2, 4.

Act May 27, 1908.-Five Civilized
Tribes.

Section 9, Deceased Allottees; De-
scent and Distribution.

See Indians and Indian Lands, 15,
17.

Act May 30, 1908.-Fort Peck Lands;
Allotments.,

See Indians and Indian Lands, 12.

Act June 22, 1910.-Agricultural En-
tries on Withdrawn Coal Lands.

Section 3, Right to Prospect.
See Coal Lands, 9.

Act June 23, 1910.-Assignment of
Completed Reclamation Homestead
Entries.

See Irrigation Districts, 4.

Act June 25, 1910.-Indian ' Heirship
act.

: See Indians and Indian Lands, 42,
44.

Section 13, Power. Site With-
drawals on Indian Reservations.

See Indians and Indian Lands, 21;
Water Power, 9; Withdrawal, 8, 9.

Section 14, Cancellation of Trust
Patents.

See Indians and Indian Lands, 21.

Statutory Construction-Cont'd.
Act June 25, 1910.-Withdrawals.

See Mining Claim, 55; Water
Power, 6; Withdrawal, 8.

Act March 4, 1911.-Forest Reserves;
Rights- of. Way.

See Water Power, 4, 5.

Act April 23, 1912.-Louisiana School
Grant.

See School Land, 2.

Act June 6, 1912.-Three Year Home-
stead Act.

See Homestead, 7.

Act August 9, 1912, Section 3.-Recla-
mation Entries; Limitation as to
Holdings.

See Irrigation Districts, 5.

Act August 24, 1912.-Withdrawals;
Mining Rights Continued.

See Withdrawal,7. 7:

Act February 14, 1913, Section 2.-
Approval of Indian Will; Revoca-
tion of Approval.

See Ind4ans and Indian Lands, 79,
so.

Act December 19, 1913.-Yosemite Na-
tional Park; Rights of Way for
Reservoirs; Hetch Hetchy Valley,
California.

See Rights of Way, 5.

.Act 'July 17, 1914.-Phosphate, etc.,
Lands; Surface Entries. 

See, Homestead, 22.:

Act May 18, 1916.-Yaldima Indian
Reservation; Irrigation of Allotted
Lands.

-See Indian Irrigation, 10.

Act August 11, 1916.-Reclamation Act
Extended to State Irrigation Dis-
tricts.

See Irrigation Districts, 4, 5.

Section 6, Sale of Nonirrigable
Land.

See Irrigation Districts, 5.

Act December 29, 1916.-Stock-Raising
Homesteads.'

Section 3, Additional.
See Homestead, 30.

Section 4, Additional.

See Homestead, 31, 32.

Section 5, Additional.:

See Homestead, 31.

Act February 25, 1919.-Credit for
Military Service.

See Homestead, 9.
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Statutory Construction-Cont'd.
Act February 25, 1919.-Homestead

Residence Reduced for Climatic
Reasons.

See Homestead, 17.

Act October 22, 1919.-Underground
Water Reclamation, Nevada.

See Accounts, 2.

Act December 11, 1919.-Repayment.

See Repayment, 2.

Act February 25, 1920-Leasing Act.

See Oil and Gas Lands, 1-3, 8,
14, 15; Potash Lands, 3.

Section 7, Coal Permits and
Leases; Annual Rental.

See Coal Lands, 5.

Section 14, Oil and Gas Leases;
Royalty and Rental.

See Oil and Gas Lands, 9.

Section 17, Oil and Gas Leases;
. Reduction of Royalty.

See Oil and Gas Lands, 9, 10.

Section 27, Acreage Limitation.

See Oil and Gas Lands, 26.

Section 29, Joint Use of Ease-
ments.

See Oil and Gas Lands, 13.

Section 37, Valid Claims Excepted.

See Mining Claim, 35, 38; Oil
and Gas Lands, 17, iS.

Act June 4, 1920, Section 1.-Crow
Lands; Allotments.

See Indians and Indian Lands,
14.

Section 3, Enrollment.

See Indians and Indian Lands,
75-77.

Section 11, Distribution of Tribal
Funds.

See Indians and Indian Lands,
75, 76.

Act June 10, 1920.-Federal Water
Power Act.

See Mining Claim, 16.; Reclama-
tion, 5, 7; Water Power, 6, 10.

Section 7, Preferences to States
and Municipalities.

See Reclamration, 3, 5, 17; Water
Power, 1, 2.

Section 23, Valid Existing Claim.

See Water Power, 4, 5.

Section 24, Lands within-Projects
Reserved from Entry.

See Water Power, 9.

INDEX

Statutory Construction-Cont'd.
Swetion 29, Repeal of Inconsistent

Laws.

See Water Power, 6.

Act March 3, 1921.-National Parks
and Monuments Excepted front
Federal Water Power Act.

See Water Power, 7, 5.

Act March 3, 1921.-Osage Lands.
Section 3, Removal of Restric-

tions.
See Indians and Indian Lands, 69,

70. -

Act June 10, 1921, Section 305.-Gen-
eral Accounting Office.

See Accounts, 3.,

Act March 8, 1922.-Disposal of Aban-
doned Railroad Rights of Way.

See Rights of Way, 3.

Act May 15, 1922.-State Irrigation
Districts.

See Irrigation Dfstriots, 4, 5.

Act June 2, 1924.-Certificates of Citi-
zenship to Indians.

See Alaskan Natives, 5; indians
and Indian Lands, 25.

Act June 7, 1924.-Grant to City of
Phoenix, Arizona,; for Park Pur-
poses.

See Recreation Lands, 3.

Act June 7, 1924.-San Carlos Irri-
gation Project.

Section 4, Approval of Appraisal
and Purchase Price.

See Secretary of the Interior, 5.

Act June 7, 1924.-World War Vet-
erans' Act.

Section 5, Director of Veterans'
Bureau; Administrative Powers.

See Soldiers, Sailors; and Ma-
rines, 2.

Act December 5, 1924.-Fact Finders'
Act.

Section 4 (1), Distribution of:Net
Profits from Power Plants.

See Irrigation Districts, 1.

Act February 13, 1925, Section 1I.-
Survival of Action On Death of
Government Official.

See Revival of Action, 1.

Section 11 (c), Substitution of
Official.

See Revival of Action, 2.
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Statutory Construction-Cont'd.
Act February 25, 1925.-Extension of

Time to Make Desert-Land, Final
Proof.

See Desert Land, 4.

Act February 25, 1925.-Industrial
Schools for Alaskan Natives.

See Withudrawal, 4.

Act February 27, 1925.-Preference
Right Claims, Wisconsin.

Section 3, Division of Lands
Among Riparian Owners.

See Preference Right Claims.

Act March 3, 1925.-Custer State Park,
South Dakota; Patent.

See Custer State Parki, 1-3; MinA
tug Claim, 40.

Act May 19, 1926, Crow Lands; Allot-
ments.

See Indians and Indian Lands, 76.

Act May 25, 1926.-Adjustment of
Water Right Charges.

Section 43, Suspension of Con-
struction Charges.

See Reclamation, .

Act May 26, 1926.-Crow Lands; Leas-
ing of Allotments.

See India"s and Indian Lands,
14.

Act January 25, 1927.-School Grant to
Include Mineral Lands.

See School Land, 15-21.

Act February 7, 1927.-Potassium and
Sodium Leases..

See Potash Lands, 3.

Act February 10, 1927.-Ex-Officio Comn-
mission for Alaska; Reindeer.

See Reindeer, 2.

Act March 3, 1927.-Fort Peck Lands;
Allotments; Reservation of Oil
and Gas.

See Indians and Indian Lands, 13,

19.~~~~~~~~~~~~~
Act April 21, 1928.-Taxation of Home-

stead and Desert-Land Entries on
Reclamation Projects.

See Homestead, 22, 23.

Act May 2, 1928.-Crow Lands; allot-
ments to After-born Children.

See Indians and Indian Lands, 76.

Act May 10, 1928.-Five Civilized
Tribes; Taxation of Allotments.

See Indians and Indian Lands, 18.
Section 1, Restrictions Extended.

See Indians and Indian Lands, 74.

Statutory Construction-Cont'd.
Section 2, Termination of Restric-

tions.

See Indians and Indian Lands, 17.

Section 3, Taxation of Mineral
Production.

See Indians and Indian Lands, 62,
71-7.:

Section 4, Taxation of Restricted
Lands* in Excess of 160 Acres.

See Indians and Indian Lands, 51,
61, 71.

Act May 12, 1928.-Custer State Park,
;South Dakota; Grant to the State.

See Custer State Park, 2-4.X

Act December 21, 1928.-Boulder Can-
yon Project Act.

See Reclamation, 5.

Section 4 (b), Contracts for Reim-
bursement of the United States.

See Reclamnation, 4.

Section 5, Rules and Regulations.

See Reclamation, 14.

Section 5 (a), Contracts for Elec-
trical Energy; Bids.

See Reclamnation, 6.

Section 5 (c), Public Interest.
See Reclamation, 3, 4.

Contracts for Use of Water;
Preference to States.

See Reclamation, 7-10, 15-17.

State Applications where
no Bond Issue Author-
ized.

See Reclamation, 18.

Section 15, Comprehensive Scheme for
Utilization of Water..

See Reclamation, 19.

Section 16, Comprehensive Plan.

See Reclamation, 19.

- Commission to Act in Ad-
visory Capacity.

See Reclamation, 20.

Act February 20, 1929.-Indian Irriga-
tion Projects; Damage to Pri-
vate Property.

See Damages, 3; Indian Irriga-
tion, 4,

Act March 2, 1929.-Osage. Lands; Ex-
emption from Taxation.

See Indians and Indian;Lands, 67,
68.

Act March 4, 1929.-Relief to Desert-
Land Entrymen; Patents.

See Desert Land, 5.

765
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Statutory Construction-Cont'd.'
Act January 23, 1930.-Extension of

Time on Oil and Gas Permits.

See Oil and Gas Lands, 19.

Act April 17, 1930.-Relief of Desert-
Land Entrymen, Chucawalla Val-
ley, California.

See Desert Land, 1.

Act April 23, 1930.-Suspension of
Construction Charges on Reclama-
tion Projects.

See Reolamaotion, 1.

Act May 19, 1930.-Extension of Time
for Cutting Timber on Oregon and
California Railroad and Coos Bay
Wagon Road Lands.

See Oregon and- California Rail-
road Lands.

Act May 21, 1930.-Oil and Gas Leases
on Railroad and Other Rights of
Way.

See Oil and Gas Lands, 20-24.

Act May 23, 1930.-Sale of Isolated
Tracts of Coal Lands, Alabama.

See Isolated Tracts, 2.

Act June 6, 1930.-Desert-Land Entries
on Abandoned Reclamation Proj-
ects.

See Desert Land, 2.

Act July 3, 1930.-Citizenship of Mar-
ried Women.

See Citizenship, 2.

Act February 4, 1931.-Fort Hall In-
dian Reservation Irrigation Proj-
ect; Michaud Division; Damages.

See Indian Irrigation, 3, 4.

Act February 28, 1931.-Steck-Raising
Homestead Within Petroleum' Re-
serves.

See Homestead, 24.

Act March 2, 1931.-Five Civilized
Tribes; Taxation of Lands Pur-
chased with' Funds from Sale of
Restricted Lands.

See Indians and Indian Lands, 54.

Act. March 3, 1931.-Citizenship of
Married Women.

See Cltizeaship,. 3.

Act March 4, 1931.-Oil and Gas Per-
mits and Leases; Unit Operation.

See Oil and Gas Lands, 25, 26.

Act, March 4, 1931.-Withdrawal for
Protection of Watersheds in Cali-
fornia; Recreational and Grazing
Use.

See Recreation Lands, 1.

INDEX

Statutory Construction-Cont'd.
Act March 2, 1932-Leave of Absence

in Drought-Stricken Areas.
See Homestead, 15.

Act April 23, 1932.-Reclamation With-
drawals ; Mineral Lands.

See Mining Claim, 1.

Act May 2, 1932.-Confirmation of
Mineral School Sections.

See School Land, 23.

Act May 7, 1932.-North Dakota, South
Dakota, Montana, and Washington
School Lands.

See School Land, 22.

Act May 7, 1932.-Potash Permits;
Extension of Time.

See Potash Lands, 2.

Act May 13, 1932.-Extension of Time
for Homestead Final Proof.

See Homestead, 12.

Act June .6, 1932.-Suspension of As-
sessment Work on Mining Claims.

See Mining Claim, 34.

Revised Statutes-

Section 236.-Public Accounts.

See Accounts, 3.

Section 441.-Secretary of the Interior.

See Alaskan Natives, 4.

Section 2289.-Homesteads; Qualifica-
tions.

See Homestead, 18, 19, 20.

Section 2291.-Homestead Final Proof.

See Homestead, 7.

Section, 2304.-Soldiers' and Sailors'
Homesteads.

See Homestead, 9.:

Section 2324.-Miners' Regulations.

See Mining 'Claim, 35.

Section 2325.-Patents for Mineral
Lands; Adverse Proceedings.

See Mining Claim, 22, 23, 68.

Section 2334.-Appointment of Sur-
veyors of Mining Claims. 

See Mining Claim, 57.

Section; 2337.-Mill Sites..

See Mining Claim, 55.

Section 2238.-Fees and Commissions
of Registers and Receivers.

See Repayment, 2. 

Stock-Driveway Withdrawal.
See School Land, 7.
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Stock-Raising Homesteads. Page

See Community Property; Home-
stead, 7, 20, 24-32; Mineral Lands;
Mining Claim, 10, 54; Railroad
Lands.

Substitution of Parties.
See Mandamnts; Revivat of Ac-

tion, 1, 2.

Suits Against the Government.
See Damages, 1.

Supervisory Authority.
See Alaskan Natives, 4; Commins-

sioner of the General Land Office;
'Water Peoeer, 2. 

1. Where a statute places respon-
sibility for its administration upon
a head of an Executive department
that responsibilty will not be cur-
tailed by an attempted shifting
thereof to the President, although
the latter, if he sees fit, may, by
virtue of his supervisory control in
respect to any administrative mat-
ter, advise or control the- heads of
the various Executive departments
in the performance of duties pri-
marily committed to them .- _

Surface Rights.
See Coal Lands, 9; Isolated

Tracts, :2.

Survey.
See Ro2change of Lends, 2; ;fMining

Claim, 12, 33, 61, 76; Preference
Right Claims; Private Claim, 2;
Rights of Way, 11; School Land, 2,
4, 5, 8, 9, 10; Waters and Water
Rights, 1.

1. The segregation of mineral and
*nonmineral lands by aliquot parts of
a subdivision rather than by a metes
and bounds survey simplifies the rec-
ord, avoids unnecessaryjtrouble and
expense, and insures that the non-
mineral land will be disposed of to
a nonmineral claimant to whom it
should rightfully go _-

Surveyors.
See Agents and Attorneys, 1.

87

149

Swamp Land.
See Land Department, 2; Repay-

ment, 3; School Land, 2.
1. Instructions of April 20, 1931,

entries and filings on swamp lands,
prior instructions superseded. (Cir-
cular No. 1246) -8- 377

:2 The final act of the Secretary
of the Interior in a proceeding, af-

jV ter hearing had, to determine whether
r or not land is swampy in character

767

Swamp Land-Continued. Page
within the purview of the swamp-
land grant fixes the rights of the
parties and creates a right of prop-
erty in the land. in question which
neither the Secretary himself, nor
his successor in office, can revoke or
take away___________ --__ _ 453

3. The lack of power of the Sec-
retary of the Interior to proceed
further after having determined the
character of lands pursuant to the
provisions of the swamp-land grant
is not based on the doctrine of res
judicata, but on loss of jurisdiction
over the res by the passing of title_ 454

4. The rule of res judicata is not
applicable to a decision by the Com-
missioner of the General Land Office
holding that land was not swampy
in character when he had no facts
before him other than the prelimi-
nary showing by the State that the
land was swamp and inured to the
State under the swamp-land' act.._ 454

Tailings.
See Mining tlar?>, 3, 18, 71.

Tax Title.
See Hfomesteads," 23.

Taxation.
See Forest Lieu Selection, 3;

Homesteads, 22; Indians and Iadiane
Lands, 50-r3.

1. Instructions of July 22, 1931,
taxation of entries within reclama-
tion projects and of homesteads with-
in Indian irrigation projects prior to
issuance of final certificate. Circular
No. 1176, amended (Circular No.
1257) ____ --------------_ 418

2. Double taxation :or unequal tax-
ation,. so long as the inequality is
not based upon arbitrary distinc-
tions, is not repugnant to the Fed-
eral Constitution … _ -_-___-_-606

Timber Cutting.
See Oregon and California Rail-

road Lands.
1. Instructions of April 5, 1930,

timber cutting by settlers and entry-
men on unperfected claims (Circular
No. 1211)._ 73

Title Insurance.
1. Title insurance may be accepted

by the Government in lieu of an ab-
stract of title upon proof that the
company is solvent :and properly
qualified if the policy is free from
conditions and stipulations adverse
to ownership by the United States 105

I
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* Torts.
See Damages, 1.

INDEX

Page

Town Sites.
See Withdrawal, 3.
1. The distinction that may be

made in law between assignees) and
transferees and those who succeed to
the title, or interest in property upon
and in consequence of the demise of
the owner, is not a sufficient reason
for modification of the existing rule
of the Department that in the pur-
chase of a town lot all necessary
papers and patent, will be issued in
the name of the purchaser …-___-_-146

Trade and Manufacturing Sites-
Alaska.

See Possossion, 1.
1. The question as to whether one

claiming a trade and manufacturing
site in the Territory of Alaska under
section 10 of the act of May 14,
1898, or an adverse claimant, has' a
better and prior right of possession
is by the provisions of that section
made determinable by the courts in
an action to quiet title, and any pat-
ent issued for the land by the Land
Department must be in accordance
with the final decree of the court-_ 58

2. Allegations that; a railway com-
pany had not complied with the
terms of its right of way grant over
the lands involved are not material,
in considering its application for a
trade and manufacturing site for
the: same lands …---_-_-_-58

S. Under the restriction in section
10 of the act of May 14, 1898, limit-
ing: a person, association, or cor-
poration, as the case may be, in the
purchase of a trade and manufactur-
ing site to one claim only for any
such person, association, or corpora-
tion, an application by a corporation
must be denied if a majority interest
in it be owned by another corpora-
tion which had acquired a site un-
der the act, or if the persons hold-
ing the majority interest in the
stock of the corporation applying
for a site are also the holders of the
majority stock interest in another
corporation which had exhausted its

,rights; and the applicant's status in
this respect is to be adjudged as of
the time of the filing.of the applica-
tion… … _-- -- ---_ 58

4 When the question arises as to
whether a public-land statute is
sought to be circumvented by the
legal fiction of separate entity be-
tween a corporation and the parties

Trade and Manufacturing Sites- 
Alaska-Continued. Page
holding the substantial beneficial in-
terest therein, the Land Department
has the power to look through the
web of the artificial corporate entity,
for the purpose of discovering the :
real parties in interest … __- ___-65

5. Land within a right of way
grant for . terminal , purposes; that
has not been relinquished or, for-:
feited is not public land, and can
not, therefore, be selected as a
trade and manufacturing site under
section 10 of the act of May 14,
1898 __--_____________ -- __ 65

06. Section 7 of the act of May
14, 1898, which makes the act in-
applicable to lands within a mili-
tary, -park, Indian or other reser-
vation in Alaska precludes the se-
lection of lands within a national
forest or other reservation for trade
and manufacturing purposes under
section 10 of that act … … __-_-65

7. Actual possession and use for.
trade and manufacture of lands
within an existing grant of right of
way for terminal and station
grounds by the grantee can not
upon relinquishment of the grant
be considered as possession and use
for a trade and manufacturing site
under section 10 of the act of May
14, 1898 __ _…_ _ 65

Transfer and Transferee.
See Coal Lands, 2, 3; Forest

Lien Selection, 3; Mining Claim,
4; National Parks and Monuments,
2; Oil and Gas Lands, 8; Reclama-
tion; 1, 2; Soldiers, Sailors, and
Marines; Town Site.

Transfer of Payment.
SeelRecilamation, 1, 2.

Trusts and Trustees.
See Indians and Indian Lands, 1,

3, 10, 15-21, 32, 43, 45, :48, 74;
Mining Claim, 60; Oil and Gas
Lands, 16-; School Land, 13, 15.

1. An exception to the rule that
one placed in such: relation to
another that he becomes interested
with him in any subject, property,
or business is prohibited from ac-
quiring antagonistic rights, arises
where those interests accrue at dif-:
ferent times and under' different
instruments and neither party has
superior means of information. re-
specting the state of the title -----

Undue Influence.
See Wills, 1-3.
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Vested Rights. I I
; - 0 See Indians and Indian Lands, -46,

55, 63, 64; Indian Irrigfation,. 2;
Mining Clains, 10; Rights of WaY,

12, 13; School Land, 4; Swamp
Land, 2.

1. :Equities can not prevail to
defeat a plain legal right, and the
officers of the Land Department are
without discretionary authority to
deprive one of a right conferred
upon him by Congress after he has
done everything essential exacted
by law and the lawful: regulations_

Veterans' Administration.
See Soldiers, Sailors, and Ma-

sines.

Virginia.
See National Parks and Mones-

ments, 2.

Vocational Education.
See Withdrawal, 4. i

Voting Privilege.
See JElections; Irrigation Dis-

tricts, 3.

All Waiver.

See 0 Cal Lands, 5; Hlosestead,
2; Indians and Indian Lands, 56;
Mining Claina, 29-31 ; Repayment,
3; School Land, 9; Waters .and
Water Rights, 5.

Wakefield National Memorial As-
sociation.

See National Parks and, Mons-:
ments, 2.

Wapato Irrigation Project. -

- See Indian Irrigation, 5-10.

Washington.
* See Elections; Nationat Parks

and Monuments, 1; School Land,
22.

l tf: Water Exploration Permit.

See Repaymeat,- 5.

Water Holes;;
see Homesteads; 28, 29..

| Water Power.
See Indians and Indian Lands,

21; Mining Claim, 16, 55; Reolama-
tion, -3-20; Rights co Way, 5-7;
Withdrawals, 8, 9.

1. A State and a municipality of
another State- stand, on a basis of
equality under Section 7 of the Fed-

- 18607-32-voL. 53 .49

76
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Water Power-Continued. Page
eral Water Power Act, but the right
of a State thereunder is superior to
a municipality of the same State__ 3

2. Where conflicting applications
are presented under section 7 of the
Federal Water Power Act by a
State and-a municipality of another
State, the Secretary of the-Interior
may. make an equitable -allocation
between them in accordance with
the public interest and with what,
in his discretion, appears the best
method of conserving and utilizing
the water resources of the region- -

3. In view of the special act of
March 4, 1929, which specifically
prescribes for the distribution of
the net proceeds derived from the
operation of the Shoshone power
plant constructed by the United
States at the Shoshone Dam, Wyo-
ming, the general provision con-
tained in subsection 1, section: 4,
of the act of December 5, 1924,
relative to the distribution of the
accumulated net - profits derived
from the operation of project power
plants has no application to that
project… ___ - -__- ___-427

4. Where a license is issued un-
der section 23 of the Federal Water
Power Act of June 10, 1920, in
place of a prior right of way grant
under the act of March 4, 1911,
the legal effect is that: the prior
grant is merged with and superseded
by the license in so far as the li-
cense covers the project embraced
in the prior grant -__-__-_-_-_-_442

5. Where a project for which a
right of way was granted under the
act of March 4, 1911, is partially
covered by a license issued under
section 23 of the Federal Water
Power Act, the grantee will be re--
quired to make annual payments
under the old. grant only to the
extent of that portion of it not
covered by the license …_ … 443

6. The Federal Water Power Act
of June 10, 1920, is inconsistent
with the act of June 25, 1910, as
amended, which left open without
restriction in withdrawals there-
under the appropriation of -the land
under the mining laws so far as
they apply to metalliferous miner-
als, and to the extent of such incon-
sistency by section 29 of the former
act the latter act was repealed- 532

7. The authority of the Land
Department to issue permits and li-
censes without- first- obtaining con-

l



770 INTDEX

Water Power-Continued. Page
sent from Congress within those:
portions of the Mount McKinley
National Park, Alaska, added to the
park by the acts: of January 30, I
1922, and March 19, 1932, are re-
stricted to such projects as are not

inhibited by the. act of March 3,
1921 …------ …------------ 674

8. The act of- March 3, 1921,
which amended- the Federal Water
Power Act so as to prohibit the
granting of permits, licenses; leases,
or iauthorizations for any of the
purposes specified therein within
,any national- park as then consti-
tuted without first obtaining specific
authority from Congress, is appli-
cable to those portions of the Mount
McKinley National Park, Alaska,
added -by the acts of January 30, -

1922, and;: March 19, 1932 … _- _- 675
9. Section 24 of, the Federal

Water Power Act of June 10, 1920,
providing for the issuance of pat-

ents on locations, entries, selec-
tions, or filings theretofore made on-
lands reserved- as water-power sites,
subject to the limitations and con-
ditions therein contained, has no
application- to tribal Indian allot.
ments embracing lands on the Col-
ville Indian Reservation withdrawn
for power or reservoir sites under:
section 13 of the- act of June 25,
1910 …---- ----- ----- ----- ---- 680

10. The term " reservations of the:
United States," as defined. in the
Federal Water Power Act of June
10, 1920, embraces tribal lands in
Indian reservations, but it does not
include Indian allotments 681

Water Reserve.
See Withdrawal, 5.

Waters and Water Rights.
See Desert Land, 5; Indian Irri-

gation, 1-3, 6-10; RecleiamtioeS, 2.1,:

Avulsion.
1. The law of title by accretion

has no application to lands uncov-
ered by an avulsion resulting in a
change: in the course of a river, -

and the Land Department retains
sole jurisdiction to survey unsur-
veyed public lands thus formed and
to dispose of them under appropri-
ate laws _ _ __ 113

Diversion. :

See Indian Irrigation, 6. -

Flowage.
See 2, 3, 5, infra; Indian Irriga-::

tion, 3.

Waters and Water Rights-Con. Page

Lakes.
2. The United States has the nui-

thority to use the bed of Lower
Kilamath Lake and the public lands
surrounding it for flowage purposes
or to drain the lake and to use the
lands thus uncovered for agricul-
tural purposes…--__-_-_--_-- --- 693

3. The right conferred upon: the
United States by the State of Ore-
gon to appropriate unappropriated
waters in that State for agricul-
tural purposes was plenary as to its,
use unaffected by. lack of diligence.
on the part of the Government in
completing: its project or by the
fact that all the waters are not re-
quired to irrigate the: lands served
by its ditches, but no appropriation
for flooding lands in Lower Kia-
math Lake was authorized … _ 693

4. The contracts between the:
United States and the Oregon-Cali-
fornia Power Company contem-
plated that the waters stored in
Klamath Lake and the natural flow
of Klamath -River would be used for
agricultural purposes and for the

development of power, and if a dif-
ferent use, detrimental to the rights
of the power company or definitely
changing the use contemplated un-
der the Oregon law, be desired, such
changed uses must be first agreed
to by the power company and by
the State … __ _ _693

3. The waiver of damage -clause in
the contract made with the settlers
owning lands in Kilamath Drain-
age District does not permit the
Federal Government -to dood their
lands for bird refuge purposes with-
out just dompensation as contem-
plated by the Constitution … 694

Medicinal Springs.

6. Instructions of August 16,
1930, withdrawal of lands contain-
ing hot or medicinal springs. (Cir-
cular No. 1231) …__ 173

7. Instructions of February 11,
1931, withdrawal of lands contain-
ing hot or medicinal springs. Cir-
cular No. 1231, amended. (Circu-
lar No. 1236) …_-_-____--- 269

Riparian Eights.

8. The ,United States doe's not.
retain the ownedship of the beds of
streams or: other bodies of water,
whether navigable or nonnavigable,
after the marginal uplands have :
been disposed off without reserva-
tions or restrictions, and the extent:
of riparian rights is governed by

I
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Waters and Water Rights-Con. : Page

Riparian Rights-Continued. t
local law. Hardin v. Jordan (140
U.S. 371)- - 429

9. In'the State of Iowa a riparian
owner takes title only to the water's
edge6 of streams or other bodies' of
water, whether navigable or non'
navigable, and ;Government patents
for marginal lands follow the State
rule and 'convey no land under a '
nonnavigable lake______ …__ ___ 429

Seepage.

See Indian Irrigation, 6.
Watermaster.

See Indian Irrigation, 1.

Wills-
S see -Indians and Indian, Lands,

79-81.
1. As a general rule undue iin-

fluence and fraud,: as applied to
wills, are practically 'synonymous
terms, and the evidence designed: to
show the former differs but slightly,
if at all, from the'proof required to
support the latter … _ 520

:2. Proof of undue influence nec-
essary to destroy the' validity of: a
will must establish a fraudulent in-
fluence controlling the mind of the
testator so as to induce him to' make-
a 'will which he would not have
otherwise made, but the mere influ-
ence of affection, attachment, or grat-
itude will not suffice _ 520

3. Where the question of: mental
competency of a testator is notJ

raised, the fact: that' the will, 'on
its face, is one that could very rea-
sonably be expected to have been
made by a person mentally compe-
tent and under such circumstances
as surrounded the' testator' at; the
time the instrument'was executed, is
a strong factor to be considered in
connection with any charge of fraud
or undue influence …_ '_ 520

Wisconsin.
-See Preference Rights., at

Withdrawals.
See Caster State Park, 1; Desert

Laend, 3, 5; 'Indians and Indian
Lands, 7, 20, 21 ; Mining Claim, 1
16, 20; 43, 53, 55; Railroad Grant,
1, 4; Recreation Lands, 1; 'School
Land, 3, 4, T. 20, 21; -Trade and.
Moanufacturings ite, ;6; Taters and
Wafer' Rights, 6, 0 7;; Water Power,

1. Instructions of June 9, 1930
withdrawal of oil shale lands by
'Executive order of April 15, 1930.
(Circular No. 1220) … _127

771

Withdrawals-Continued.: Page
2. A blanket withdrawal of public

lands containing a saving clause that.
it is made subject to valid existing
rights so long as legally maintained
does not attach to. lands embraced
within a- prior right *of way grant
that has not been relinquished cr
forfeited, but such withdrawal will
become effective eo instanti as to
those lands upon relinquishment or:
forfeiture of the grant…_ ___-_-_-65

3. Where lands are excluded from
a national forest withdrawal and si-
multaneously included within- a town-
site withdrawal,, the later withdrawal
will attach immediately upon re-
linquishment or upon reversion, to
the United States by forfeiture of
lands which had been excepted from
the operation of the first withdrawal
because of prior valid appropria-
tion _ _ 65

4. Withdrawal of public lands in
Alaska to be administered by the
Office of Education under the super-
vision of the Secretary of the In-
terior primarily for experimental vo-
cational education of the natives as
authorized by the act of February
25, 1925, and in aid of their sup-
port and advancement is in the
public interest and for a public pur-
pose … … 7 _- 111

5. A withdrawal for a public water
reserve does not contemplate the in-
elusion of a tract of land contain-
ing mere 9dry depressions or draws
which do not in their natural con-
dition, furnish or retain a supply
of water available for public use,
and an order withholding such land'
from acquisition by a person who
has, by his own efforts, provided ar-
tificial means 'for collecting foodee
waters thereon should be revoked--- 210

.6. A temporary withdrawal in aid
of the grant of June 7, 1924, of
lands. to the city of Phoenix, Ari-
Sona, 'for park purposes, becomes
effective as to mining- locations with-
in its area upon their' abandonment
and cuts 'off the right of their re-
location under the mining laws - ' 245

7. The act of August 24,; 1912,

which amended section 2 of the act
of June 25, '1910, is remedial and
should 'be; liberally ' construed to
effect its purpose, and nothing there-
in indicates any intention to curtail
the metalliferous miner's rights that
could be exercised by him on the
public domain- ' _- 531

8. The act of June 25, 1910, au-
thorizing the President to tempora-
rily withdraw public lands for power
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Withdrawals-Oontinued. Page
sites, irrigation, classification, or
other public purposes, and section
13 of another act of the same date
authorizing the Secretary of the In-
terior to reserve lands within any In-
dian reservation valuable for power
or, reservoir sites or needed for use
in connection with any irrigation
project were intended to be separate
and distinct as to the sphere of op-
eration, the former relating exclu-
sively to public lands, the latter to
Indian lands… __-__ -_-_ -680

9. The Secretary of the Interior
has full power to revoke withdrawals
made by him under section 13 of
the act of June 25, 1910, for power

-and reservoir sites embracing allotted
lands on the Colville Indian Res-
ervation- - _ 681

Witnesses.
See Indians and Indian Lands' 81;

Practice, 5.

Words and Phrases.
1. "Abandonment" is the giving

up or relinquishment of property to
which a person is entitled, with no
purpose of again claiming it and
without any concern as to who may
subsequently take possession, and
dres not depend upon any rules or
regulations or customs of mining, but
is largely, if not entirely, a matter
of the locator's intention, to be de-
termined from his acts and state- ,
ments together with the circum-
stances of the particular case… __ 195

2. The term, " erroneously al-
lowed" as used in. the act of June,
16, 1880, has reference solely to
erroneous action on the part of the
Government… … ___--__ -_ -46

3. The terms "formulating: a coms-
prehensive scheme" and "compre-

-hensi'e plan formulated hereafter,"
as used in sections 15 and 16, re-
spectively, of the Boulder Canyon
Project Act, both relate to the same;
thing …__ - 4

4. The, term "homesteader" as
used in the proviso to the act of
February 25, 1919, includes home-
stead settlers on unsurveyed lands
who file in the local office notice
of the approximate location of the
lands settled upon and claimed--- 96

5. The phrase "Indian Country;'.
as used in the Federal statutes, in-
cludes only that portion of the pub-
lic domain which has been set apart,
as a reservation in the usual sense

Words and Phrases- Continued. Page

for the use and occupancy of an-
Indian tribe by treaty, act of Con-
gress, or Executive order … 8 _-_-_ 349

6. A temporary reclamation -with-
drawal made pursuant to the act
of June 17, 1902, comes within the
meaning of "other reservations of
any character " excepted from the
grant of school lands to the State of
Utah by the proviso to, section 6
of the enabling act of July 16,
1894…8 ---- __ ___ __ 365

7. The phrase "otherwise disposed
of under the authority of any Act of
Congress," as used in the. school-;
land grant to. the State of Utah in
section 6 of the enabling act of
July 16, 1894, covers other disposi-:
tion, whether prior or subsequent,
if made before the land had been -
appropriately identified by survey
,ad title had passed -__- _-_-_ 365

8 The "poltoyl of the Federal
Water Power. Act" makes the " pub-
lic interest " the dominant consid-
eration in the award of contracts
and as a consequence thereof. a State,
as an applicant, does not have an
absolute right to all or any part of
Boulder Dam power…-_-___- _ 1

9. The word "I proprietor" as that
term is used in section 2289, Re-:
vised Statutes, simply means an
owner of land, that is, one who has
a fee simple title or who may ac-
quire such title by carrying out his
own obligations or by enforcing a
vested right ___ ------------…183

10. The term "public interest"
as used in subsection (c) of section
5 of the Boulder cCanyon- Project
Act, in conjunction with section 7
of the Federal Water Power Act,
has reference to the Government's
responsibility, financial and other-
wise, to all the people of the United
States for the greatest good to be
derived from the project … _-____- 1

11. The primary "public interest"
in contracts for the reimbursement
of the United States for its in-
vestment in the project required
by subsection (b) of section 4 of:
the Boulder Canyon Project Act is
in the soundness of the contracts
and the solvency of the contractor. _ I

12. The term "public lands," va-
ries in different statutes passed for::
different purposes and is sometimes
used in larger signification than a
mere designation of lands subject'
to sale and disposal under general"
laws__- 365
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13. The phrase "rental paid for

any one year to be credited against
the royalties as they accrue for that
year," contained in sections 14 and
17 of the leasing act, may be con-
strued as meaning " credited against
the Government's share as it arises
or grows for that year " …__________-:512

14. The term " reservations of the
United States," as defined in the
Federal Water Power Act of June
10, 1920, embraces tribal lands in
Indian reservations, but it does not
include Indian allotments …-__-681

15. The term "royalty" means a
share of the product or profit re-
served by an owner for permitting
another to use his property … ______ 512

773

Workmen's Compensation Insur-
ance. Page

1. The cost of workmen's com-
pensation insurance comes within
the class "or other general ex-
penses," and must be excluded from
payment under a contract for extra
work which limits the charges to
"actual necessary cost," defined
therein as "labor, materials, and
supplies," but not "office or other
general expenses" -- _- _ 586

Wyoming.
See Irrigation Districts, 3.

Y ur ma Auxiliary Reclamation
Project.

See Reclamation, 2.
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