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Claney v Ragland (38 L. D., 550); see 43 L. D., 486.

Cline ». Urban (29 L. D., 96); ove_rruled, 46 L. D,
492. i

Cochran .. Dwyer (9 L. D., 478); see 39L D., 162,
225. 5

Colorado, State of (7 L. D., 490); overruled 9L.D.,
408. -

Cook, Thomas C. (10 L. D , 324);7 see 39 L. D , 162,
225.

Cooke . Vills (17 L. D.,; 210); vaeated, 19 L. D. 442

Cooper, JohnW ,(15 L. D , 285); overruled 25L D
113.

Cooper Bullion and Morning Star Lodge Mmmg
Claims (35 L. D., 27); see 39 L. D., 574,

Corlis v. Northern Pacific R: R. Co. (23L D., 265),
vacated; 26 L. D., 652. -

Cornell v. Chxlton (1 L. D.; 158); overruled, 6 L D
483. -

'Cowles v. Huff (24 L.D.,81); modlﬁed 28 L. D. 51a

Cox, Allen H. (30 L. D.,9[) 468); vacated, 31 L. D, -

114,
Crowston ». Seal (5 L. D., 213); overruled, 18 L. D,

586.:

Culligan ». State of Mm.nesota (34 L D.,22); modi-
fied, 34 L. D., 151,

Cunnmgham, John 32 L. D., 207); modifled, 32 1.
D., 456. ’

AND MCDIFIED' CASES. -

Dakota Central R. R. Co. v. Downey ® L. D., 115);”
modified; 20 L. D., 131.
Davis, HelIS of (40 L D., 573); overruled, 46 L. D.,’

__110. .

De Long v. Clarke (41 L, D., 278); modified, 45 L. D,
54,

Dempsey, Charles H. (42 L..D., 215), mod.lﬁed 43
L. D., 300.

Den.mson & Willits (11 C. L. 0., 261); overruled, 26
‘L.D.,, 123 =

Devoe, lemeA (5L, D.,4), modlﬁed 5L.D,, 429,

Dickey, Ella I. (22 L. D., 351); overruled, 32 L. o
331..

Dierks, Herbert (36 L. D., 367): overruled by the®

unreported case of ’I‘homas J. Gu gham, March
11; 1909.

Douglas and Other Lodes (34 1. D., 556), modlﬁed
43 L. D,, 128, -

Dowmanu Moss (19 L. D , 526); overruled 25L D.,
82,

Dudymottv Kansas Pacific R. R Co (50 L. O
69); overraled, 1 L. D., 345: -

-Dunphy, Elijah M. (8 L.
1.D, 51,

Dyche v Beleele (24 L. D., 494); modlﬁed 43 L D.,
56 B

Dysart, Francis J. (23 L.D., 282), modified, 25 L :
D.; i88.

East Tintic Consolidated MmmgCo (41L D. 255),
vacated, 43 L. D., 80. ' -

Easton, Francis E (27 L D., 600); overruled 30,
L. D., 355. .

El Paso Brick Co. (37 L. D., 155), overruled S0 far
asmconﬂrct 40L.D.,199.

*¥Elliott v, Ryan (7 L. D 322), overruled, 8. L D.,
110. (See 9 L. D., 360).

Emblen v. Weed (16 L. D 5 28); modlﬁed ‘17 L. D,,
220.

Epley v. Trick (8L D., 110); overru_led 9L D., 360.

Erhardt, Finsans (36 L D., 154); overruled, 38 L.
-D., 406.

Espmg v. Johnson (37 L, D., 700); overruled 4
L.D., 289,

Ewmg v Rickard (1L.D., 146); ovetruled, 6 L. D;,
483. - '

Fa;l&oner v Price (19 L. D., 167); overruled, 24 L. Dy

1_02); ovetrul_ed; 36

Fargo No 2 Lode Claims (37 L. D., 404); modlﬁed,
‘43 L. D., 128.

Febes,JamesH (37L.D.,210); overruled 43L D,
183.

Ferrell ¢t al. v. Hoge et al. (18 L. D., 81); overmled

. 25 L. D,; 351. .

TFette v. Chnstlansen (29 L. D., 710); overruled 3¢
L. D., 167.

Fish, Mary (10 L. D., 606); modifiéd, 13 L. D., 511.

Fisher ». Heirs of Rule (42 L. D 62, 64); vacated 43
L.D.,217.

Fitch ». Sioux |Crty and Pacific R.R, Co. (216 L.
and R., 184); overruled, 17 L. D., 43, -

Fleming v Bowe (13 L. D., 78), overruléd; 23 L.
D., 175, ’

Flonda Mess Diich Co. (14 L D. 265), overruled
27 L. D., 421. .

Fiorida Rallway and Navigation Co. v, Mrl.ler (3
L. D.; 324); momﬁed 6 L. D., 716; overruled 9
L.D,, 237 ;
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Florida, State of (17 Ly D 355); reversed, 19 L.
-D., 7.
,Forgeot Margaret (7 L. D. 280), overruled 10 L.
D.; 629,
Fort ‘Boise Hay Reservatrou (6 L. D., 16); over-
ruled, 27 L. D., 505, .
Freeman,: Flossre (40 L D 106), overruled 41 1.
© "D, 63.
Freeman v. Texas Pacific R. R Co. (2 L. D 550);
overruled, 7 L. D.,18.

Galhher Mane 8C. L 0., 57); overruled, 1 L. D.,
17. e
Gallup ». Northern Pacific Ry Co. (unpyblished)
overruled so far asin conflict, 47 L. D., 304.
~ Gatlis v. Borin (21 L..D., 542); see 39 L D., 162,
22:)
Garrett, J oshua (2'C. L 0., 1005); overruled; 5 L.
D, 158. ;
Garvey v, Tuiska (41 L. D 510); modified, 43 L.
D, 229
: Gates v, ‘California and Oregou R. R. Co. (5 C. L.
. 0. 1_5(]),overruled 1 'L D., 336,
Gauger Henry (10. L, D,, 221); overruled 24 L.
D, 8L
Gohrman v, Ford (8 C L. 0., 6); overruled 4 L.
. D, 580. . .
Golden Chief “A» Placer Claim (35 Tu D 557),
modified, 37 L. D.; 250.

Goldstein. v. .Tuneau Towansite: (28 1. D., 417); va- ]

cated, 31 L. P, 88. R

Gotebo ’I.‘ownsrte v, Jones (35 L. D., 18), modrﬁed
'-37 L. D, 560, . :

Gowdy v. Connell (27 L D., 56); vacated, 28 L.
D., 240.

Gowdy . Grlbert (19 L. D., 17); overruled, 2 L.
D.;:453.

Gowdy et al., 2. Klsmet Gold Mu:ung Co (22 L.
D.; 624); 1 modlﬂed 24L. D;, 191.

Grampiasn Lode (1 L. D., 544), overruled, 25 L.
D., 495.

Gregg et-al. v, State of Colorado (15 L. D., 151);
modified, 3¢ L. D, 310,

Grinnell ». Southern Pacific R. R.. Co. (22 L. D 3
438); vacated, 23 L. D,, 489, -

*Ground Hog Lode v. Parole-and Morning Star
Lodes (8 L. D., 430); overruled, 3¢ L. D,, 568,

' (See R. R. Rousseau, 47 L. D., 590.) -

Guidney, Alcide (8 C. L. 0., 157), overruled 40
L. D., 395.

Gulf and Ship Isla.ud R. R. Co. (18 L D. 236),
" modified, 19 L. D., 534.

- Gustafson, Olof (45 L D.; 456); modrﬁed 46 1.
D., d42.. . .

" Halvorson, Halvor K (39 L. D., 456), overruled
41 L. D., 505. :
Hansbrough, Henry C. (5 L ‘D., 155); overruled,
28-L. D., 59.
Hardee, D. C (7 L. D 1; overruled 28, 1. D.,
698. -
Hardee: . United States (8 L. D., 391 16 L. D
499); overruled, 2% L. D., 698.
Hardin, Iames A. (10. 1. D., 313); revoked 14 L.
D., 233.
Hams, Yames. G. (28 L D. 90), overruled, 39 1.,
D., 93.
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Harrison, Luther 4 L D, 179), overruled 17 L
D., 216.

Harnson, W. R. (19 L. D., 299); overruled 33, L.
D., 539.

Hastmgs and Dakota Ry. Co. v. " Christenson et
al. (22:L. D., 257); ovetruled 28 L. D.,,.572.

Hayden 7. Janusou (24 L. D. 403), vacated 2 L.
D., 373.

Hellman V. Syverson (15 L "D, 184), overruled,

93 L. D 1197

Heinzman et al. v. Letroedec’s Heirs et al. (28 L
D)., 497); overraled, 38 L. D., 253. © .

Herrs of Davis- (40 L. D.,.573); overruled 46 L D,
110.

Heirs 'of Philip- Mulnix (33 L. D.; 331); overruled
43 L. D., 532.

*Heirs of Stevensou v Cu.nmngham (‘32 L D 65()).
modified, 41 . D., 119, " (See 43 1.. D, 196)

Helmer, Tnkerman (3 L. D., 341); modrﬁed 4.

L. D., 472.

*Henderson, John W (40 L. D., 518); vacated 43-
L.D., 106, (See44 L. D: ,112) .

Henmg, Neliie J.- (38 L. D, 443, 445), reca.lled eud
vacated, 39 L. D., 211.

.Herman v, Chase et el (37 L. D 590); overmled 43

L. D., 246.

Herrrck ‘Wallace H. (24 L D., 23); overruled 25
1D, 113. :

Hmkey, M. A,
- 256.

Hildreth, Henry (45 L.D, , 464); vacated, 46 L. D.,
17.

Hindman, Ads I. (42 L. D, 327), vaceted in part,
43 L. D., 191,

s etal. (3L, D., 83); modj.ﬁ_ed, 5 1. D.,‘

538,

Holden, Thomas A. (16 L. D, 493), overruled 29
L. D., 166.

Holland, G. W. (6 L. D,; 20); overruled 6 L D.,
639; 12 L. D., 436.

.Hollenstemer, Walter (38 L D 319); overruled, 47

L. D.,'260.

-Holman . Central Montana Mines' Ca. (3¢ L. D,

568); overraled so-far as in conflict, 47 L. D., 590.

" Hon v. Martinas (41 L. D., 119); modified, 43 L D, -

197,

Hooper, Henry (6 L. D., 624), modified, 9 L D,
86, 284.

Housman, Peter Ai'C. (37 L. D. 352), modxﬁed, 48
L. D., 629+

225.

Howard v.' Northern ‘Pacific. R, R. Co, (23 L D.,
6); overruled, 28 I.. D, 126

Howell, John-H. (2¢ L. D., 35); overruled, 28 i.D,
204, :

Howell,L 'C. (39 L. D. 92),see39L D, 411,

Hull e al. . Ingle (24 L. D., 214); overruled,
30 L. D., 258.

Huls, Clara (9 L. D., 401); modified, 21 L. D., M.

Hyde, F. A. (27 L. D., 472); vacated, 28 L. D., 284,

Hyde, ¥, A., ¢ al. (40 L, D., 284); overruled, 43
L.D.,38L

Hyde et al. v. Warren et al. (14 L. D., 576), see 19
‘L, D G‘L '

¢

xvn ,

| Hoglund, Svan (42 L. D, 405); vacated, 43 L. D, .

. Howard, Thomas (3 L. D., 409); See 30 L. D, 162, ;o
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Ingram, John D. (37 L: D., 475); see 43 L., D., 534.
Inman v, Northern Pacific R, R. Co. (24 L. D., 318);
overruled, 28 L. D., 95.
 Towa Railroad Land Company (23 L. D, 79, 24
L, D., 125), Vacated 29 L, D.; 79.

Jacks v. Belard et al! (29 L. D., 369); vacated 30
" L.D., 345
J'ackson 0il Co. . Southern Pacific. R R. Co. (40
L. D., 528); overruled 42 L. D., 317.
J ohnsonv South Dakota (17 L. D , 411); overriiled,
4L.D.,;22
Jones, James A, (3 L. D., 176); overruled, 8 L. D
448,
Jones v. Kenn"tt (6 L. D 688), overruled, 14 L. D.,
420, . N

Kacluuanu, Peter (1 1..D., 86); overruled, 16 L. D.,
464. L .
" Kemper v. 8t. Paul and Pacific R. R, Co. (2C. L. L.,
805); overruled. 18 L. D.; 101.

King . Eastern Oregon Land Co (28 L. D., 579);"

modified, 3¢ L. D.; 19.

Kinsinger o. Pee]c (11 L. D., 202); see 39 L. D 162,

225.
- Kiser v. Keech (7'L..D., 25); overruled 23 L D)
119,
nght AlbertB et al. (30L D , 227); overruled,
31L.D,64.
Knight ». Herrs of Knight (39 L D., 362, 401; 40
L. D., 461); overruled, 43 L. D., 242
- Kniskern ». Hastings and Dakota Ry. Co. (6 C. L.
0, 50); overruled, 1 L. D., 362.
. Kolberg, "Peter F. (37 L. D., 453); overruled, 43 L.
D., 181,

Krlgbaum, James T. (12'L. D. 617), overruled 26 .

L. D, 448

: Lackawamm Placer Clarm (36L D ,36); overruled,
37L.D,, 715
.Lambﬂ Ullery (10L D. ,528), overruled, 32 L. D.,
331,
Largent, Edward B., etal. (13 L. D., 397); 'overruled
42 L, D, 321,

Larson,. Syvert (40 L. D., 69); overruled 43 L D.,'

242,
Lasselle ». Missowi, Kansas and Texas Ry, Co. (3
© C. L. 0., 10); overruled, 14 L. D., 278.
.Las Vegas Grant (13 L. D., 646;, 15 L. D., 58); re-
voked, 27 L. D., 683.
Laugh.lm, Allen (31L D., 256); o
361.
Laughlin v. Martm (18 L. D, 112), medified, 21
L. D, 40,
- Lawo, State of Utah (29 L. D., 623); overruled 47
L. D 359. - -
H Lemmons, Le.wsonH (19L D, 37); overruled 26
L.D., 38.

overruled, 41 L. D.,

Leonard Sarah- (1L D, 41), overruled 16L D, .

464.

Lindberg, AnnaC (3L D 95), modified, 4 L. D,

209,
Linderman ». Wait 6 L D 689); overruled 13
L. D., 459.
*Lmhartv Santa Fe Pacific R. R. Co.(36 L. D. 41),
overruled, 41 L. D., 284, " (See 43. L. D, 536)
- Little Pet Lode (4 L. D, 17); overruled, 25 L. D.,
. 550, .

\
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LockLode (6 L. D., 105); overruled 26 L. D, 123,
Lockwood, I‘rancrsA (20 1. D 361), modrﬁed 21
L.D., 200, -

\Lonerganu Shockley (33 L. ., 238); overruled; 34

1. D., 314; 36 L. D, 199.

Lou.lsraua, State of (8L D. 126), modlﬁed 9 L D
157. .

Lomsrana, State of (24 L.D., 231), vacated 26 L.
D.,5.

Lucy B. Hussey T.ode (5 L. D., 93); overruled, 25

L. D,, 495,

. Luton, James w. (34 L. D, 468); overruled, 35 L.

D., 102 ;
Lyman, Mary 0. (24 L D.; 493); overruled, 43 L.
D, 221.

713.

Madigan, Thomas (8 L. D., 188); overtuled 27 L.

oD, 448,

Magmms, Charles P. 31 L. D., 222), overruled 35
1. D. 399 ’

Ma"lnms,loh_us (32L. D, 14); modrﬁed 42L.D.,
472,

Maher, John M. (34 L. D.; 342); modrﬁed 42L D,

- 472, <

Lynch, Patrick (7 L. D., 33); overruled B L. D, .

Mahoney, Tunothy (41 L. D., 129); oveuuled 42 0

L.D.,313.
Makemson v. Snider’s Heirs (22 L. D.; 511); over-
. ruled, 32 L. D., 650. .
Malone Land and Water Co. (41 L. D, 138), over-
ruled in part, 43'D. D., 110.

Maney, John 1. (35 L. D, 250); modified, 48T D,

153. 4
Maple, Frank (37 L, D., 107); overruled 43 L. D
181.

Martin ». Patuck (41. L. B., 284); overruled 43 L :

D,, 536,

Masonv Cromwell (24 L. D., 248), vacated, 26 L,
D., 369. :

Masten, E.C.(22L. D. 337), overruled, 25 L. D.,
11 -

Mather et al. v. HaekleysHerrs (15 L. D, 487), va-
“cated, 19 1. D., 48.

Maughan, George W. (1.L. D., 25); overruled, 7

L.D., 94

Maxwell and Sangre de Cristo Land Grants (46
L. D., 301); modrﬁed 48 L. D., 88.

McCallav Acker (29 L: D., 203); vacated 30L D,
277,

MeCornick, William 8. (41 L: D 661, 666), vacatbed,
3 L. D, 429,

*McCraney . Heirs of Hayes (33 L. D. 21), over-
ruled, 41 L. D., 119. (See43 L. D., 196)

McDonald, Roy, e al (3¢ L. D.,* 21), overruled,
37L.D., 285,

*McDonogh School Fund (1t L D, 378); overruled,
30L. D., 616. (See35L D 399)

McFadden et al. v. Mountain Vlew Mining and Mlll-*

ing Co. (26 L. D., 530); vacated, 27 L. D., 358,
‘McGee, Edward D. (17 L.. D., 285); overruled, 29
L. D., 166.
MeGrann, Owen (5 L. D, 10); overruled, 24 L. D,,
502.

‘MeGregor, Cerl (87 L. D., 693); overruled, 38 L. D.,

. 148,
MecKernan ». Bailey (16 L. D., 368); . overruled
17L.D., 494

.
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#McKittrick Oil Co. v. Southern Pacific'R. R. Co.
(37 L. D., 243); overruled, 40 L. D., 528. "(See
© 42 L. D., 817.)

McNamara et al. v. State of Cahforma (17 L. D,,
296); overruled, 22 L. D., 666.

McPeek v. Sullivan et al, (25 L. D, 281); overruled
36 L. D., 26.

*Meef)oetv ‘Heirs of Schut 35L. D, 335),overruled,
4L.D.,119. (Sees3 L, D.;196.)"

Mercer ». Buford Townsite (35 L. D, 119), over-
ruled, 35 L. D., 649, E

Meyer, Peter (ﬁL 1., 639); modified, 12 L. D., 436.

Meyer v. Brown (15 L. D 307), see 39 L. D 5 162,
‘225,

Miller, Edwin T. (35 L. D., 411),overruled 43L D

- 181,

Miller ». Sebastian (19 L. D., 288); owerruled 26
L. D., 448. :

Milner and North Side R.R. Co. (36 L. "D., 488);
overruled, 40 L. D., 187,

" Milton et ef. ». Lamb (22 L. D 339); _overruled

25 L. D., 550.
Mllwaukee, Lake Shore and Western Ry. -Co. (12
L. D., 79); overraled, 20'L. D. 5 112,

. ‘Miner ». Mariott ¢ al. (2 L. D., 709); modified, 28

‘1. D., 224

*Mitchell . Brown (3 1. D., 65); overruled, 41 1.. D.,

896, (See 43 L. D., 520:)

Monitor Lode (18 L. D 398), overruled; 25 L. D.,
495.

Moore, Charles H. (16 L. D., 204); overruled 21
1. D., 482. -

Motgan 2. Crarg (10C. 1. 0 » 234); overruled, 5 L. D
303. E

Morgan o. Rowlan(l 37 L. D, 90), overruled, 37
L. D, 618.

“Moritz v. Hinz (36 L. D., 450); vacated, 37 L. D,
382.

Momson, Charles S. (86 L. D., 126); modified,
36 L. .D., 319.”

Morrow. et a.l. v. State of Oregon ef al. (32 L. D,

. B4), modlﬁed 33 L..D.;101L. .

Moses, Zelmer R. (36 L D 473); overruledj 44
. L. D., 570

Mountain Chief Nos. 8 and 9 Lode Claims (36 L D
100); overruled in part,'36 L. D., 551.

Mt. Whitney Military Reservation (40 L. D. 315),
.see 43 1. D, 33,

Muller, Emest (46L. D., 243), overruled 48L D,
163.

Muller, Esberne X, (39 L. D, 72), modl.ﬁed 39
L. D., 360, °

- Mulnix, Phlhp, Heirs of (33 L. D, 331), overruled

43 L. D., 532.

Nebraska, State of (18 L. D., 124); overruled, 28
"L.D., 358,

Nebraska. State of, v. Dorrington. (2C L. L., 647);
overruled 26 L. D., 123:

.- Neilsen o, Central Pacific R. R. Co. ¢t al. (26 L. D.,

252); modified, 30 L. D., 216.

. Newbanks 2. Thompson (22 L. D, 490), overruled,

29 L. D., 108.
Newlon, Robert C. (41 L. D., 421); overruled 43
" L. D, 364,
New Mexico, State of (46 L. D, 217); overruled,
$L.D, 98,
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Newton, ‘Walter (22 L. D:, 322); modiﬁed, 25
L. D, 188. i

New York Lodeland M.rllsn;e (5 L. D., 513); over-
ruled, 27 L. D., 373.

*Nickel, John R. (QL D,, 388); overruled 41 L. D,

- 129, (See 42 L. D, 313.)

Northern Pacific R, R, Co. (20 L. D.,191);modified, |

- 22 L. D., 224; overruled, 29 L. D., 550.

Northern Pacific R. R. Co. v. Bowman (7 L. D,, .

238); mod1ﬁed 18 L. D., 224.

Northern Pacrﬁe R. R. Co. v. Burns (6 L. D 21‘],

overruled, 20 L. D., 191,

Northern Pacific R. R.-Co. ». Loomis (21 L. D
395); overruled, 27 L. D., 464.

Northern Pacific R. R. Co ». Marshall et ul (7L,
D., 545), overruled, 28 L. D., 174. .

Northern Pacific; R. R. Co. 2. "Miller (7 L. D., 100);
overruled, 16 L. D., 229. )

Northern Pacific R. R. Co. v. Sherwood (28 L. D,
126); overruled, 29 L.. D., 550.

Northern Pacific R. R. Co 2. Symans (22- L D
686); overruled, 28 L. D., 95.

Northern Pacific R. R. Co v. Urquhart (8 L. D
365); overruled 28 L.D., 126.

Northern Pacific R. R. Co v, Yantis (8 L D, 58);
averruled, 12 L. D., 127,

Nyman v. 8t. Paul, aneapohs, and Mamtoba Ry.

Co. (5 L. D. 396), overruled, GL D, 750

0’Donnell, Thomas I. (28 L. D., 214); overruled, 35

L.D., 41,

Olsonv Traver et al. (26 L. D., 350, 628), overruled,
B L. D., 480; 30 L. D., 382, ’

OpmlonA A.G.@B51.D., 277), vacated, 36 L. D.,
342,

Oregon Central Military Wagon Road ‘Co. v. Hart
(17 L. D., 480); overruled, 18 L. D., 543.

Owens et al ». State of California (22 L. D., 369);
overruled 38 L.D,, 253, -

Pamﬁc Slope Lode (12 L. D., 686); overruled, 25 L.
D., 518.

Papini ». Alderson (I B, L. P., 91); mod.lﬁed 5 L.
D, 25%. :

Patterson, Charles B. (3 L. D. 260), modlﬁed 6L, .

D., 284, 624,

Paul Jones Lode (28 L. D. 120), mod.lﬁed 31 L D.,

359.

Paul v, Wiseman (21 L. D., 12); overruled, 27L D,,

522,

Pecos Irrigation and Improvement Co. (15 L. D.,
470); overruled, 18 L. D., 168, 268.

Pennock, Belle L. (42 L..D., 815); vacated, 43 L,
D., 66.

Perry v, Central- Pacific. R. R .Co. (39°L. D., 5);
overruled so far as in conflict, 47 L. D, 304.

Phelps, W. L (8 C. L. O,, 139); overruled, 2 L, D.,
854.

Phillips, Alonzo (2 L. D., 321); overfuled, 15 L. D.,

Ph1111ps 2. Breazeale’s Heirs (19 L. D, 573), over- ’

taled, 30 L. D., 93.

Pieper, Agnesc (35L.D. 459),overru1ed 43L D,
374.

Pietkiewicz et al. v, Richmond (29 L. D, 195), over-
ruled, 37 L. D., 145,
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Pikes Peak Lode (14L D, 47), overruled 20 L. D

o 204,

Popple, Tames (12 L. D ) 433); ove1ruled, 13L D.,
588, .

Powell, D. C. (6.L.. D. 302),mod1ﬁed 15 L. D.; 477,

Premo, George (9 L., D , 70); see 39 L. D., 162, 225

Pringle, Wesley (13 L., D. 519); overruled‘ 29 1. D,,
599.

Provensal, V1ctor H. (30 L. D,, 616); overruled, 3a
L.D., 399.

Prue, WldOW of Emsnuel (6 L. D. 436), vacated
33L.D., 409.

Puyallfip Allotments (20 L. D 157), modrﬁed 29

L. D., 628, :

Rancho Aligal (lL D. 173),overru_led 5L.D.,320.

Rarnkin, James D., et al (7L.D,, 411); overruled 35
L.D,, 32,

Rankm, John M. (20 L.D, 272); reversed, 21 L. D.,
404, :

'Rebel Lode (12 L. D., 683); overruled; 20 L. D 204;

" 48 L. D., 523.

*Reed 7. Burﬁngton (7 L. D, 154); overruled 8 L.
D., 11p. (See 9 L. D.,’360.)-
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—rs e 5 i
‘ _MATTHEWS v. DRUMMOND.'
Decided February 15, 1921. e

SETTLDMENT——PREFERE‘\TCE RIGHT——ADVEBSE GL ATM.

Only unoccup1ed and: ummproved pubhc lands - are subJect to settlementj L

i -and entry under the homestead laws, and one Who WlthOUt the7 consent
: of the owner- of the adJommOr surveyed. lands, .settles upon “and 0ccup1es
~‘unsurveyed: lands' that gyvere erroneously “or fraudulently omitted from

ﬁsurvey, and. Whlch at date of - $aid ‘sstilement, were in the possession of:
: the latter, does not acquire any preference right of entry; the fact. that '

ik

the 1n1t1at10n “of the Cla1m was peaceful and w1thout force 1s 1mmater1a1

L ]VOGELSANG Flirst Assistant Sem’eta’r’g/ , ' L
' Edgar T. Matthews has appealed from a decision of the Com-

missioner of the General Land Office dated July 27, 1920 which '

~ affirmed the action of the local officers in rejecting hls homestead T
“application to enter lots 7, 8, 10, 11, and 12, Sec. 11 and lots 2 (er— o
: 'roneously described, should be lot 2 Sec. 13) 5,6;8,and 9, See. 14 ..

(158.66 acres), T. 4 S, R 15 W., T M. Gamesvﬂle, F lorlda, land

district, for conﬂlct w1th allotments made to J. H. Drum;nond and
.Lydm E Ware pursuant to a resurvey of the township.

‘The lands mvolved herein are portions of a peninsula comprlsmg’ :

K ,fractlonal Ts. 8.and 4 S., R. 15 W., situated between two arms or
‘branches of St. Andrews Bay, which was originally- surveyed in 1847

- and the plats thereof were approved May 22, 1849. The records of )
_ the General Land: Office show that all. of the lands comprising the -
pemnsula were disposed of by the ‘Government in accordance with .

" the original survey about thirty years ago.

. It had been quite generally understood for soine tune that there;f‘ﬁ't
- was a larger-acreage ‘of lands on the pemnsula than that shown on
* the original plats. In fact the owners of the patented lands several’

times unsuccesstully applied for a resurvey with the view to havmg?,

 their titles readjusted to conform to the trie conditions.w The Land .

‘ Department denied their requests, giving as the reason therefor that

there were no. unchsposed of lands in those townshlps However, an ;k:-,
- ‘extension survey was made during 1914 and 1915, as a result of Whlch .

52403°—von 48-—21————1
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it was found that the present area of the penmsula is cons1derélbly

- larger than that orlglnally returned. New plats showing the addi-
. tional acreage were approved November 19, 1915, Certam of the -

,patented lands were designated as tracts ’oo ‘which . numbers were

1916,°a large number of applications to make homestead entry were

. ﬁled by persons who alleged preference rights by virtue of settle-*
- ment upon the newly surveyed lands prior.to their survey. “Some =
of those applications conflicted not only with applications filed by =~

the private land owners to have their patented claims adjusted, but
also with each other and with a pending swamp claim of the’ State.
On December 12, 1917, the Commissioner of the General Land Office’

- In the departmental decision of September 28 1918 1t Was recog-

" nized that the original survey of the peninsula had been erroneous or-
_ fraudulent, in that large areas were omitted from the survey that
-should have been ! surveyed but it was held with respect to the con-

flicting claims, that if, as contended, the original patentees and their

belonged to them as portions of their patented claims; such posses-

 sion must be held to bar any adverse claim attempted to be initiated

"transierees had been in- possession, of the unsurveyed lands under
o 'color of title or claim of right, believing in good faith that said lands

-9 : ' DECISIONS RELATING TO THE PUBLIO LANDS A [vor:.‘ o

- .given. Those tracts included both lands shown upon’ the orlgma,lu _
- plats and additional lands shown only upon the later plats. - S
' When the new plats were filed in the local land office on March 6, .

rendered a decisionin“which an attempt was made to adjudicate
the conflicting claims. .The matter came to the Department ¢n appeal
-and on September 28, 1918 (D. 36378), a decision was rendered Whmh
modified the dec1s1on of the Commissioner.

by settlement or entry. In that event the owners of the patented \

-claims would have the right under the provisions ‘of section 2372,
" Revised Statutes, as amended by the act of February 24, 1909 (35
- Stat., 645), to apply for the amendment of their claims. After con:
v s1der1ng the various conflicting claims, including that of Edgar I
N >Matthews, it was concluded that the homestead applicants who ‘al-
‘leged prior settlement should:be accorded an opportunity “of sub-
‘mitting proper evidence at a hearing. The matter was accordingly .
\I‘emanded to the General Land Office for the purpose of determining / -
after hearing whether or not the settlement claims should be entltled" ,
_to preference over the adjustment claims of the prlva,te land owners.
" or the swamp land claim of the State. . =~ ' -

It appears that the State of Florida spemﬁcally Walved all clalms- \

-~ “that it had asserted to-any of the lands involved in this case.

.+ A hearing :was held before the Clerk of the ‘Circuit. Court ‘at

o+ Panama- City, Florida, and all the mterested ‘parties appeared in.- .

. /person and with counsel and witnesses and submitted a large amount | "
of testimony, documentary evidence and exhibits. The issue was-

! R
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: .correctly stated in the hearlng notlce Whlch had premously beenilf :
‘ kserved by the Iocal Jand offics. ~ Thereupon the register and. re-

ceiver rendered a joint decision, April 24, 1920, in which they Te-

- viewed the testimony somewhat at length and from it found that the
" rights of those claiming through the original patentees are superior -

to those of Matthews for the reason that the shore 11ne of ‘St

# "Andrews Bay is well defined and that almost invariably the im-

provements of said patentees were made near the waters’ edge a,nd" :
that possession had ‘since been mamtamed by the transferees them- -

", selves or through their tenants.

- In the decision appealed from the Comm1ss1oner set forth h1s ﬁnd-

| R
The ev1de11ce in thls record shows that each of the original homestead entry-

men - named herein. built ‘lis or her house, -and established residence, on that

part of the land entered which fronted upon St. Andrews Bay, the houses having
been located from seventy -five to one hundred.and fifty yards from the Watel s,

“.: edge, and that some of said houses; or others built at later dates, were yet e
‘' standing in such positions and actually occupled at the date when Matthews .
- alleges’ he made" settlement. - All.of the: 1ands in controve1sy here were clalmed :

by Drummond and, Ware, * * ¥

The ev1dence in, the record clearly shows that the partles named wele int

possession of all. of the lands, apphed for by Matthews at the date of hlS al-

. leged settlement thereon, and that he knew or m1°ht have Enown of such pos—, ‘: .

sessmn at that time. ©

i

The action of the local officers ‘was affirmed and the apphcatlon of =
Matthews was held for rejection. . -

"The appeal contends that the Commissioner erred in holdmg that - Ll

the settler’s right of Matthews was not superior to the claim of. .
Drummond and Ware and that the latter mentioned partles were .

“entitled by virtue of the purchase of surveyed lands to secure title -

to unsurveyed lands, notwithstanding the fact that it was generally
understood that large bodies of land had been omitted from the.

B survey. A brief supportive of the appeal was submltted in whmhv

partlcular attention was called to, certain portions of the testimony
given at the hearing, which, it is argued, conclusively establishes the
validity of the elaimed settlement preference right.. The cases of The

" Pacific' Live Stock Company . Armack (30 L. D,, 521) -John Mec-

Clennen (30 L. D., 527), and Lee Wilson and Company ». United

States (245 U.'S. 24), were- cited as authority in support of the .

contention that the title to lands erroneously omitted from a . Grov- ‘
ernthent survey is vested in the United States and that such un-

. surveyed lands, irrespective of the claims of the abuttmg 1and own-

- ers, are subject to settlement by qualified homesteaders:

- The departmental decision of September 28, 1918, d1sposed of -111 ‘

questlons other than that of the question of whether or not the home-

stead apphcant had by hlS settlement upoh the lands: acqulred a pref- -
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. 4’ i DDCISIONS RELATING T0. THE PUBLIC LANDS :; tvon.

erence rlght of entry Whlch defeats the 11ght of the prlvate land
‘owners to include within their holdlngs the lands which he 1s seeking

“to enter. It is, therefore, primarily a questlon of fact as to whether

+OT 1ot the settler 1nvaded the possessmn of pI‘lOI‘ occupants of the
lands :

" The facts as'disclosed from the testlmony taken at the hearlng shOW »

that prior to. the recent survey, Matthews employed a surveyor' to
survey the boundaries of his claim and that he then posted his claim, '
constructed a house at a cost of about $600, established’ resulence and

,fenced, cleared and cultivated some of the land:  Later his. house o

~was. burned and he constructed a new house estimated to be worth
a,pploxunately $2000. It was also shown that continuous residence.

‘ber of his famﬂy

Notwithstanding the showmg made by Matthews the Commls- :

sioner has held that at the time: that the settlement, clalm wag- first
asserted, the owners of the adjoining originally surveyed. la,nds were’

“in possession of the unsurveyed aréas and that they were. not, there-.

- fore, subJect to settlement or entry at that time.’ This Depéutment 1s
. of the opinion that the evidence sustains the Commissioner’s holding .
in that respect. The present claimants opposed to Matthews; have

- submitted properly authenticated copies of the deeds showmg the -

unbroken series-of transfers by.which they deraign title and it is a
matter of record that the 'original patentees took possession of and-
i con51dered that the unsurveyed lands were portions of their claims
and: treated them as sub]ect to sale and transfer. It.also appears
‘ accordlng to a statement in the Commissioner’s decision that at the.
time that the recent survey was ordered an understandlncr was had
“between the Land Department 'and the then owners of the lands ens;
_tered under ‘the. original survey, ‘to the effect that: tltles should not

‘be-disturbed by the extension survey, and that the areas and positions -

- : of such tracts'should remain intact,.or as nearly so as possible. -

It has been a well established principle of law ever since the United , - :

States Supreme Court rendered its decision in Atherton v. Fowler

(96 U. 8., 518), that only unoccupied and unlmproved lands of the .

United’ States are subject to settlement and entry under thé home-

stead laws, and that principle holds true even when the possession -

of the prior occupant was wrongful as against the United States.

“held valid whére the settler, without consent of the prior occupant
entered and took possessmn of the premises’ during' the temporary

absence of the latter, and the fact that the entry was peaceful and

o 'Wlthout force is Jmmaterml Tidwell ». Chiricahua Cattle Com

pany (5 ‘Ariz., 865, 53 Pac. , 192).: The rule has been so universally ‘
adhered to by the courts and the demsmns are ;so numerous that fur- .

‘ Harvey v: Holles (160 Fed., 531). Nor can the settlement claim be = -

1.

 since November, 1911, was- mamtamcd by Matthews or by some mem- f , 7 ’
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ther c1tat1on of author1t1es in substantlatlon of it appears unneees—
Sary ;
~ The' dec1s1ons c1ted in the brlef of the appellant are not an- pomt‘;

dnd are: 1napphcable to a situation’ such. as that presented. in thls" o
" kase. The Pacific Live Stock Company and McClennen cases hold -

n eﬁ'ect that the (Jovernment by the: approval of & survey, ‘does
“not palt title to lands erroneously omitted therefrom by the d1sposa,lg

of the surveyed lands, and that it has authority to cauise the erroneous. .

survey to be corrected. In Lee Wilson and Company . United

> \ btates “the court, held that the 11par1an claunants had no legal: title
to the so-called lake lands involved in that suit. Those holdings.

are not in conflict with the doctrine enuncmted in Atherton o, Fowler,\ -

supra; In the case under consideration none of the part1es is dis- .
puting the title of the United States. The question at issue is which
" of the claimants has the superior equity to become a pxeferred ;

claimant in acquiring title from the (Jrovernment
~ The Commissioner stated in his, decision. that when final actlon:_v
‘shall have been takern: by the Department thereupon, proper action

" will be taken upon the petition of J. H. Drummond and Lydia E.
Ware in the matter of cancellation of outstandmg patents and the
issuance ‘of new patents in lieu thereof for the lands n controversy o

in this case. . :
‘After: careful conmderatlon of all that has been plesented thef

Department finds no error in_ the decision appealed from and the -

same 18, therefore, affirmed. The General Land Office will act upon‘ g
the adjustment application of the appellees with the view to issuing -
supplemental patent upon payment of the requlslte sums and fees,

- as provided by section 2372, Revised Statutes, as amended by the act

oi F ebruary 24 1909 (35 btat 64:5)

'HENRY W. POLLOCK.
Decidéd Pebruary 15, 1921.. ..
~ L - . N
MlNERA]‘ LANDS——-ACT or JULY 17, 1914 . ’ . )
The act of July 17, 1914, did not repeal the prov1smns of the mlmng laws '
. * .and after the passage of said act, lands of the open public domam con- -

‘taining the minerals named therein,: not covered by Executive withdrawals:

or resexvatmrls, were subject to explmtatlon and location uynder the same ’
cond1t1ons as theretofore :

MINEEAL LANDS~’LAND DEPARTMENT—CLASSIFICATION ‘
- Section 2819, Revised Statutes, ‘proclaimed that .all ‘valuable mineral de--

" posits in the public lands were free and open to exploration-and purchase; . "

and classification. or des1gnat10n of 1ands -as’ mlneral by .the Land De-
paltment was not-a prerequisite’ to the 11ght to make a mining locatlon

r
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\MIVERAL LANDS-——ACT OF OOTOBER 2, 1917. » :
A valid sub51st1ng mining location”* anteda’cmg the act of October 2 1917,
. which authorizes exploration for and, disposition’ of potassium- ‘reserved
" under the act of July 17, 1914, ‘vested the claimant with a substantial

' _property right and(the ‘beneficial ownerslnp and ‘control of the land, such )

as to constltute a- bar to the grantlng of a lease for the potash dep0s1ts

MINERAL Lawps—Lanp DEPARTMENT—] URISDICTION. ) )
" :

The Land Department as -a. specially constltuted tr1buna1 has Jumsdlctlon

to deétermine in accordance with the facts and the appropriate law, afte1

_ . due notlce and hearing, the validity or mvahchty of mining locatlons Ly

. MINERAL LANDS—-ACT OF .TULY 17,1014, : ' ,
) kThe term “such deposits, ” as used .in sectlon 2 of the: act of -July 17, 1914 »
has reference only to those deposits that are resel:ved in ‘a ‘nonmineéral’
patent 1ssued pursuant to that act and not to. all deposits of the named o

\

m1ne1als whelever found upon the public domain. IR -

VOGELSANG F Srst Asszstamt Sem"etary 7
, Henry W. Pollock Who, on May 18, 1920, filed his apphcatlon .
019439 for a potash lease upon the NW. ;} NW. %,Sec. 83, T.24 N,, R. ~

- 44 W 6th P. M., Alliance, N ebraska, land dlstrlct, pursuant to the .
~actof October 2, 1917 (40 Stat 297Y, has appealed from decmlqn of
" the Commissioner -of the General Land Office, dated November: 18,.
1920, holding his application for reJectlon upon the- ground that the
: tract was included in the valid placer mining location of Howard ,
8. Blackledge and his wife. .The applicant was granted thirty days -

within Whlch to show that the placer claim had been abandonedl S

and swas.not_being held or worked by the locators, or under their
. authority. ~He madé no such showing but-instead has appealed. = .
In support of his appeal Pollock contends in substance that the
asserted location of Blackledge is wholly invalid because made sub-
sequently to the date of the passage of the act of July 17, 1914 (38
.Stat., 509), under which potash deposits were definitely Wlthdrawn )
from exploitation or appropriation and that therefore lands valuable
for potash could be dlsposed of only under the nonmineral land laws:=~
-as prescribed in said act.. It is further urged that the Department*
had 1o jurisdiction to pronounce the Blackledge location valid and
 that in‘any event before any mineral location could properly be made
upon the land, it was necessary for the Department to d631gnate the.,
.area as mmeral
* In connection with this land and ‘the ad]ommg N E. 1 NE; % 'Soc.
34 the following’ ﬁhngs appear: Lo
October 26, 1916, 018036, homestead entry of Blackledge, canceled 1920,
.., January 4, 1918, 018420 apphcatlon f01 perm1t Pollock ahd Snyder, reJected>
~'May 24, 1918.
January 14 1919 018613 apphcatmn for lease, Pouock suspended Februa1y
26 1919

. i P
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May 18 1920 019439 apphcatlon for lease here involved.” ,
o January 10,,1921 020009, apphcatmn for: 1ease of NE. 1 NE. %, Sec 32 Pollock' ‘

‘: pending.
- Fromthe records 1t is ma,de to appear that when apphcatlon 0184:20

:_‘;.for the Blackledge 80 acres, and other lands, was filed, and while ‘
- Pollock and Snyder were, by letters and telegrams, seeklng early

action thereon, they, at the same time, held an optlon for a lease
which recognized Blackledges placer claun, which option was not
“abandoned and released by them until January 16, 1918. -On March

- 18, 1918, Pollock’s mineral protest against Blackledges homestead“ ; '
,entry was filed which led to a heerlng and the departrnental decmon\ ’

later mentioned. ‘
"The suggestion that thls Department must designate. as nnneral
any area of the public domain before valid mining location can be
" made thereon'is decidedly novel. Section 2319; Revised Statutes, de-

o clares that all valuable mineral depomts in the ‘public lands are :E'reej e
" ‘and ‘open to exploration and purchase and the lands themselves to

. occupation and purchase by citizens of the United States.

‘The Department is not aware of any law, regulations or. practlce
: reqmrlng a mineral classification or des1gnat10n by the Land Depart-
ment before a mlmng claim can be ploperly 1ocated on the open

" ‘public domain, -

-The Land Department as a specmlly constltuted tr1buna1 has
« jurlsdlctlon over mining locations enabling it to declare them valid as
Well as invalid in accordance with the facts and the appropriate law
- as found and determined by it after due notice and hearing. Clipper

" Mining. Company ». Eli Mining and Land Company (194 U. S.,220); - i

Cameron ». United States (252 U. 8., 450) ; Lane ». Cameron 45
App.D. C.,404) ; H. H. Yard, et al. (38L D, 59) sand J. B Nlchols -
and Cy Snnth (46 L. D. , 20). .

‘The main contention of counsel for appellant is founded on a "

mlsconceptlon ‘of the scope and effect of the act of J uly 17, 1914
supra. That legislation is entitled - . '

< TAn. Act’ to provide for avmcultulal entry. of lands withdrawn, classnﬁed “or

reported as contammg phosphate, nitrate, potash, oil, gas.or-‘agphaltic mmerals o

‘That act was partly remedial in character and ‘enabled.. those Who_-

* had, in good faith, initiated claims under the nonmineral land laws,

‘upon tracts subsequently withdrawn, class1ﬁed or reported as being -- 3

" valuable for. the mineral substances spec1ﬁed to perfect their claims.

and receive patent thereon, with a reservation of the minerals to

" the United States. Wlthout such, saving legislation their filings and

entries in general weré exposed to outright cancellation if the lands -

wére determined to' be mineral in character. Further the act spe-,
c1ﬁce11y extended the nonmineral land laws over lands Wlthdrawn

7
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8 DEOISIONS RELATING TO, THE PUBLIC LANDS. ”“, . ;[&on.
‘_cllas&ﬁed oryvaluable for the de1:>051ts rnentloned prov1ded the non- -
" mineral. apphcant sought the land excluswe of the mlneral and the )

‘-rwht to mine and remove the same.. '

In sections 2 and 3 thereof, Congress expressly prov1ded that‘ the_p; o r

: ‘nonmlneral patent under the act’

. * k% shall contaln a reservatlon to the Umted States of the deposits on.
. “ackount: of- which the lands so patented were withdrawn or classified or

1epo1ted as valuable, together with the right to prospect for, mine, and remove - {

the samé, ‘such "deposits to e’ subject ‘to dlsposal Dby ‘theé United ' States only”
:‘as-shall be hereafter expressly directed by law, * *..% ‘nor shall pelsons,ﬁ
o Who have loeated, selected, enteled or purchased lands subsequently Wlth-
) drawn, or classified as ‘valuable for said ‘mineral deposits, be debarred from.
the’ p11v1leoe ‘of showm ,.at dny. time before finial -entry, pmchase, orap- -
ploval of selection or loeatmn that the: 1ands eritered, -selected,” or located
are in fact nonmineral in characte1 # % ¢ That any person who, ‘has.
oim good. faith, located, . selected, enteled or. purchased; or any person who
'shall hereafter locate select enter or purchase, under the nonmmeral land‘
laws-of ithe Un1ted States, any lands which are subsequently W1thdrawn
class1ﬁed ‘or 1ep01ted as be1nrr valuable for phosphate, nitrate, potash 011 gas,
or asphaltic minerals, may, upon apphcatmn therefor, and making satisfactory
proof of compliance with the laws under which such lands are claimed, re-
! celve a’ patent therefor, which patent shdll contain a rese1vat10n to the Unlted
States of all deposits on account'of which the lands were . withdrawn, clagsi-
~fied, or 1eported as being valuable, together W1th the/nght to prospect for,’ -

mlne, and ‘remove the same. - BRI St

The term “such deposits ” refers only to the deposms reserved m

-wherever: found }1pon the public domain, as is the content1qn of
. counsel.. The general mining laws were not available or appro-
_ priate to permit the disposition of such reserved depos1ts Further:

' ‘the nonmineral patent and not to all deposits of.the named minerals a

 legislation was essential and so the deposits reserved in said patent -

were -to be Sub]ect to dlsposal only as thereafter eXpreSSly dlrected
\by law. -
" The above excerpt did not Work a repeal of the provisions’ of the -
- ‘mining laws where such laws could otherwise operate, nor did the
a6t 1tse1f effect such a repeal, and no such purpgse nor intent can be -
‘properly gathered from the language used. After the passage of the
act, oil, potash, phosphate and the other minerals mentioned in the‘
: vpubhc domaln in areas not. covered by Executlve withdrawals or
e 'reservatmns, were subject to exploitation and location under the
same conditions and with the same facility as theretofore.- The-
“specific repeal of the mining laws, as.to the mineral depos1ts men- -

* tioned was accomplished by later acts; as to potash by the act of.
October 2, 1917 (40 Stat.,297) ; as to phosphate oil and gas, oil shale -
and nitrate'of sodium, by the act of February 25, 1920 (41 Stat., 437 ),
‘each act expressly providing that valid claims ex1stent at the passage" ,
o thereof and thereafter malntalned in cornphance Wlth the laws under - -
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k dlscovery, under the last mentioned act. ' - ‘ et

There is no more reom for contending that the’ surface act: of J uly' :

‘ ‘ Whleh 1n1t1ated m1ght be perfected under such laws, ever. 1nelud11}1g; ‘

’1(, 1914, supra, of itself, repealed or superseded ‘the mining laws,

“the State of Utah and of February 27,1913 (37 Stat., 687), authoriz-

the potash resources of the United States at a time when, owing to

‘than there is for urging that the coal surface acts of March 8, 1909 "~ -
. (85 Stat. ,,844),and June 22, 1910 (36 Stat., 583), operated to- repeal :
_+ the coal land laws (seetlons 2847, et seq., Rev1sed Statutes), or that: . -
the special surface acts of August 24,1912 (37 Stat., 496), provldmg T
for certain agricultural entries and selectlons on. oil and gas 1ends in: o

“Ing selections by the State of Tdaho of phosphate and 0il lands in*
* that’ State, superseded: the general oil and gas, and. phosphate and :

gas mining laws respectlvely in those States. : -
Tt was not the purpose or policy ¢f legislation in 1914. to com-‘ i
: ‘pletely tie up and withhold from further exploitation or operatlon

the outbreak of the World War, the importations of potash from =
o ’(xermany were cut off. There has never been any general and sweep- ' . .
‘ing Executlve withdrawal of potash lands. The only two potash
- withdrawals’ of limited area, made by Executive order, were in Cali- -
-+ -fornia and’ Nevada. -‘The result of the surface act of July 17,1914,
" was to throw into a'state of reservation -only those potash deposits- .
falling within the scope and operation of that portion of the act
~ heré¢inabove quoted, and so far as that act was concerned potash -
- deposits upon the- ‘open, public domain, were still subject to location .
~under the general mining laws unless specrﬁcally reserved by Execu- '
tive order. The fact. that Blackledge, on' October 26, 1916, made
homestead entry 018036 for the tract here involved and the: ad301n-‘
v ing forty, and that. subsequently the land was claimed, reported
and ‘adjudicated to be valuable for potash, did not bring the deposit.
within the reservation of said act of July .17, 1914. It is true that
y in the -decision -in the case of Pollock w. Blaekledge the scope and ' -
L operation of the act of J uly 17, 1914, was not considered or-discussed,
© possibly for the reason that the Department deemed that the act had
! no essential bearmg upon the disposition, of that case. In the course ,
: of the- deelslon of October 20, 1919, the Department sald ‘

>~

* »*( * “Under the circumstances dlsclosed the Department is mclmed to~ :

the view that by his consentmg to and making of placer locations in September

1917, based on potash dlscoverles and the ‘confinued assertion and mamtenance B

“of such - claims, Blackledge in legal effect waived and abandoned any. claim; or
’, rights accruing to him by reason. of his homestead entry and settlement‘ and.

that ‘now he-should rot be heard before ihe Land Depaitment to.assert or

maintdin rights thereinder.  * # % In view of the foregoing and upon the-
,record here preeented so far as is made to appear, the placer claims initiated: ! -

. September 5, 1917, are good and sufﬁment The protestant, Pollock, can not
. :Well complam of this holdmg for the reason that through ]:us agent, Snyder‘,
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- he had actual notlce of the placer clalms and the work done thereunde1 and
: k-recovnlzed their existence in'the option§ taken December 17 1917, and subse- -
quernitly released and abandoned * &S The Depa1tment holds that ‘Biack- "~

[

ledge by his acts with respect to the land vir tually Walved and abandoned ‘his ¢ )

«claim’ as a homestead entryman, -and that his entry thelefore should he _
- canceled. It is so ordered #F ST
Said de0151on Was, on- March 10, 1920, adheled to on motlon for
_— ,rehea,rmg To a certain extent the present appeal is an attempt to
" reopen issues as to the validity of Blackledge’s placer claim hereto-

. fore decided. In that proceeding this Department determined and

- adjudged, after die hearing, that the placer location antedated the:
~act of October 2, 1917, supra, was not barred by. Blackledge’s homie-
" stead entry (Whlch entry has since been canceled and expunged from-
_ the records of the Land Department), and was a good and sufficient
_mining claim.

The appellant recites in his appllcatlon that he makes his present

5 apphcatlon for a lease pursuant to rlghts claimed by him as a pro-
_ testant in the proceedmgs of Pollock v " Blackledge, -and without

waiver of his rights of priority to a lease under his former apphca-/

- ‘tion 'to which the-present application is amendatory.

The Department does not find it necessary to pass upon the ques-' _
‘tion as-to whether a “successful mineral protestant against a home-\ .
“stead entry gains any 1ncept1ve rwhts to the land which he may:

"+ assert as a preferred lessee in connection with said act of October 2,
1917, For present considerations, it is sufficient that the- Departmentv S
.has found and ‘adjudicated that the land was included in a valid "
" subsisting mining location which, antedated. said leasing’ act of
October 2, 1917, Pollock’s and Snyder’s application 018420 for-a
_prospecting permit, filed January 4, 1918, Pollock’s protest of Marchj
- .18,71918, his lease application 018613 ﬁled January 14, 1919, his

' present apphcatlon filed May 18, 1920, and his later apphcatlon ﬁled@ S
January 10,1921. In its further cons1derat10n the Department finds
./t no reason to change its views with respect to. the validity of the placer ‘

* mining ‘claim. Said placer location vested the claimants with a sub- -
stantial property right and the beneficial ownership, possession and .

control.of the land. While such claim continues to exist the Land

Department can not 'with propriety, recogmze ‘any other disposition’
. or approprmtlon of the land unless and’ untll it be shown that the
. mining claim has been -abandoned. ‘
.~ Tt would appear that Pollock’s suspended application 018613 L

- covering the elghty acre tract and his recent application 020009 for ‘

the NE. 1 NE. %, Sec. 82, for the reasons herein set. forth, should also

" be re]ected unless it be shown that the placer mlmng claims found
to cover the land have been abandoned. It is so‘ordered. This-
. action is taken in the interest of expedltlon and due dlsposmon of'.

~ the’ several apphcatlons o

b
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It is concluded that the Commlssmners ad]udlcatlon holdmg .
apphcatmn 019439 for re]ectlon, in the absence of any showmg of >

abandonment of the placer clalm, is correct, a.nd the same ig herebyw

- affirmed. L

[

HENRY w. POLLOCK

Motlon for rehearing’ of departmental de01s1on of February 15
1921 (48 L.-D,, o), denied by,Flrst Ass1stant Secretary aney,\‘
May 5, 1921, : ‘ , :

g UNITED STATES v, STATE OF NEW MEXICO (01\1' REHEARING)

Demded Februa/ry 15, 1921.

SCHOOL LAND—MINDRAL LANDS—DETERMINATION OF; GHARACTL‘R

: 'Dhe grant to New Mexico of additional sehool lands sectmns 2 and 32, by ’
) section 6 of thé act-of June 20, 1910, took effect on January 6, 1912, the

date on whlch the State was admitted into the Union, and to- except 1ands ;T\ ‘

therefrom, on’ account of their known value for coal, the determmatlon‘j

- SeHooL LAND——MINERAL LA;NDs—No'rrcn ; 7

-1t is mot essential in order to declare a tract of land to be mmelal in charv '

acter that actual notice of-the existence of mineral deposits be brought

honre to the interested party, if the physical facts are. sufficient to chalge"' :

’ the pubhc generally with the knowledwe of the presence -of mmew.ls :

DEPARTMENTAL DECISIONS CiTup AND FOLLOWED

Cases of Warren v. State-of Colorado (14 L. D., 681), and Do C: Roberts,- o

(41 L. D 639), c1ted and followed. . v

VoenLSANG, First Assis stant Sememry

"By decision: of December 6, 1919, the Department afﬁrmed the ,' o

dec1s10nf of the Commissioner of the General Land Office of April-

14 1919 which found and held as the result of a hearmcr had on’

.adverse proceedmgs instituted by the Government that Secs 32,

~Ts, 19, 20, and 21, R.1W, Sec. 82, T. 19 N.,R. 2 W., Sec. 2, T. 17N,

R3W Secs 2&nd32T 17N R.4W, Sec 32, T 15 N., R. 6W

SecQTlGN R. 6 W, Sec. 2, T. 14 N.. R. T W., Sec. 32, T. 15 N...

R.7TW., and Sec 39, T. 18 N. R W, clalmed by the State of New |

‘Mexico' under 1ts addltlonal school land grant by section € of the l»
‘act of ‘June 20,1910 (36 Stat., 557, 561), were known to have been .

-coal in character at the date of sald act, which date is glven in the
“decision .of the Department as that upon which the grant under the_

" act took eﬁ‘ect

"'The case is agam before the Department ona motion for rehearlng\ '

. filed by the State of New Mexico. Said motion challenges the cor-
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rectness of the departmental actlon complamed of i in takmg 1nto con-

snieratlon for the purpose of determining the State’s title to the .
- land involved. certain’ portions of United States Geologlcal Survey
-bulletins, Nos. 285, 841, and 381, ‘which were submitted on behalf of
‘the Government in ewdence at the hearing had in said adverse pro-
ceedlngs Tt is urged in the motion that said reports should not have -
“been offered in evidence for the reason that they are in no sense com- -

petent legal evidence; that neither the editor nor the geologists who - '

submitted the data upon which said reports were based. were called
" to the stand; that the publications themselves were ‘not. authent1~

' cated in the manner requlred by law; _that the data contained in said

‘reports are ex parte in the sense that the publications themselves were -

not cross-examinable nor verified under oath. by the editor thereof. or o

~ the geologlsts whose data they purport to contain. ,

- Before passing upon the polnts urged in the motion, the- Depart— ‘
ment deems it important to'again conSIder the question as to, the date
" the grant made by the act took effect and in this connection it is to be
" noted that the State of New Mexico was. admitted into-the Union by -

the, President’s Proclamatlon of January 6, 1912 (37, Stat., 1728),

pursuant to the provisions of joint resolutlon of August 21 1911

*(87 Stat.; 39). - By section 6 of said act of June 20, 1910, known as .

~the enabhnd act, it is provided— - ¥

) That in addition to. sectlons sixteen and thuty SIX, heretofore granted to the

' Terutory of New Mexico, séctions two and ‘thirty-two in every township in’

‘ said proposed State not- otherwise appropriated at the date of the pas%age of ™
thls Act are hereby granted to the said State for the support of common schools

] and where sections two, sixteen, thirty-two, and thirty-six, or any parts:thereof,

are mineral, or have been sold, reserved, or ‘otherwise appropriated or 1eserved
by -or under the authority of any Act of Congress, or are wanting or fractlonal
in quantity, or where settlement thereon with a view to preemption or hore-
stead or 1mp10vement thereof. with- a view to desert- land entry hag been made
heretofore of hereafter, and before :the Ssurvey thereof in the field, the- pro--
v1smns of sections twenty-two hundled and seventy-five and twenty-two hun-
dred and seventy-six of the Revised Statutes are hereby made applicable thereto i

': and to the seélection of lands in lieu thereof to .the same extent as if, sectwns

- ‘two rand thirty-two, as Well as sectlons sixteen and thlrty—suz Were mentmned
therem B oELE, :

The terms of the grant of said sectlons 2 and 32 to the State of"
N ew Mexico do not differ materially from those employed by the act.

_of March 38,1875 (18 Stat:, 474), known as the Colorado enabling
- act, inthe grant to that State of Secs. 16 and 36, section 7 of Wthh

©act prov1des

‘That:sections numbered s1xteen and th11ty-s1x in every townshlp, and where
such sectlons have been sold or otherwise dlsposed of by any act of Gongress
other lands equivalent thereto, in legal subdivisions of not more ‘than' one- -

'quarter sectlon, and-as cont1guous as. may be, are heleby glanted to sald State

~for the support of common schools,

g

[
'
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S5 And by seetlon 15 o:E that a,ct it iy prov1ded “that all mmeral 1ands/ c
shall be ‘excepted from the operation and grants of this act. Con-gf -

strumg said provisions. the Department in Warren et: aZ V. State of'a

- Colorado (14 L. D., 681,683), said:

" Coloradé was admltted as a State on the first day of August 1876 by procla-

\'-‘r'matlon of the President (19, Stats, 665), and subject to the exceptions con-, ‘
. tained in the seventh and ﬁfteenth sections, supre, the grant became effectlve o
) ‘on that date as to all sulveyed lands. o

~The same tule prevmusly announced by the Commlssmner n Town-\' ‘

“ 's1te of Silver Cliff v. Colorado. (6 C. L. O., 152), and Colorado School
Bections (16 C. L. O. 242) had been recognlzed and applied by the =

Depa,rtment in Boulder and Buffalo Mining Company (7 L D 54), ,

and Fleetwood Lode (12 L. D. , 604). : ‘
' "The Department is of opinion-that the same rule is apphcable to,— B
the grant of sections 2 and 82 made by the said act of 1910 to'the
‘ State of New Mex1co, and that the determination of ‘the’ character . " .~
Cef ‘the said sections should be made as of J anuary 6, 1912 the date '
-of the admission of New,Mexico as a State, instead of June 20, 1910,
‘the date of’the act.. To this extent the decision of the Department :
of December 6, 1919, is hereby modified. . "

The portlons of sa1d Geologlcal Survey bulletms, to the admission

~of which in evidence, exception is taken in'a, motion for reheamng,"“
were ‘based upon- geological field investigation and examinations of
‘the land in question, including coal outcrops surrounding the same,.

made from four to-seven years prior to the admission of the State, -

by geolocrlsts ot the Geological Survey and said bulletins were pub-

lished 'in, respectively, the years 1906 and 1909 and 1910. Their :

_ admission in evidence at the hearmg was objected to by the State

\ at that time only on the asserted ‘ground that the matters therem ‘
B eontamed were immaterial. “That obJectmn wag not sustainable- and

" no further objection to their admissibility was interposed by the-

State until 'a motion. for rehearing ‘under consideration was. filed.

" On the other hand they were at' the hearing made the basis of cross-
'examlnatmn by the Stafe of one of the Government’s witnesses, and .
in a brief filed by the State in connection with its appeal from the. ", -
'deelsmn/of the Commissioner of the General Land Office, free vefer -
““ence was made. thereto in support of certain of the State’s conten-'
‘tions. No evidence was adduced on behalf of the State to refute
_ ‘any of the matters of fact contained in said reports. Under all
| the circumstances the Department is clearly of opinion that the por-,

« “tions of the reports’ now objected to ‘were properly admltted ag .

- evidence to- establish, prima facie the geological facts therein set forth,
7 Some question has been raised as to whether actual notice of the

- ,character of the land must have been brought to the party 1nterested =

Iy
[
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‘ ThlS is not essent1a1 The law in this respect is stated in the case -
' of Don C Roberts (41 L. D., 639, 641), as follows:

. The fact that an entry man who seeks a tract of public. Iand under nonmineral
“law IS so. 1nexpert as to-be unable to. determine the existence of mineral’
upon land does not” warrant the United States in dlsposmg of; mineral lands -
under ponmineral 1aws nor ig it mecessary in order to “declare a tract mmeral
in character that personal knowledge of ‘ the existence of the- mineral 'de- §
" posits be brought home to the entryman. In -this partwulal ‘case the land
lymg as it does in ‘a region well known for its coal depos1ts, within a few -
miles of working mines in which the.dip of the coal beds was'disclosed, was
- sufficient ‘to' charge the public generally with the knowledge of the coal Char:

" ‘acter involved.  “Whether the entryman had- sufficiently exerted himself to '
-acquire this 1nformat1on is immaterial. It was his duty to be familiar with ;

. facts of common knowledge and he can not escape “the consequences by plead- R
ing personal 1gnorance of fdcts. C e .

“Other questions are raised in ' the motion but these were presented. ~
and considered when the case was before the Department on appeak:

"Upon a careful review of ‘the. case the. Department sees no reason
to disturb its previous decision to the effect that the land was known
to be coal in character at the time the grant to the State of said
_sections “took: effect Whlch as herein held, was on January 6, 1912,
“the date of the admission of the State mto the Unlon. "The motion
for 1ehea11ng is accordingly denled T

GEORGE C, BAUER
Deczded Feb1 uary 17, 19?1 \

REPAYMENT———HOMESTEAD—-—INDIAN LANDS. p
"The forfeiture clause, as contained in- sectwn 9 of the act of May 30,1908, '« - .
‘is d-complete bar to repayiment of moneys paid for Fort Peck Indian lands .
_ehtered-pursuant to section 8 of that act and subsequently rehnqulshed
except as to that class of 1rr1gable lands spe01ﬁed in section 2 of sald act v
hEPAYMENT——HOMESTEAD——INDIAN LANDS o s o
The repayment prowsmn cofitained in-paragraph 6, section 2, is a 11m1tat10n - h \
upon the -general forfelture clause of sect1on 9 of the ‘act. of May 30, 1908 ) ‘
and pertains excluswely to such entered lands as are found to be 1rr1gable
by any system constructed pursuant to said act and that are thereafter . ]
resold. . o N . » N :
DEPARTMENTAL DECISIONS DISTINGUISHED. ' S
‘ Cases of William . Earnheart (44 L. D., 3), and Virpand C. Waltels (46
L. D, 282), cited and dlstmgulshed

VOGELSANG First Asszst(mt Secrezﬁary

 George C. Bauer has appealed from decision of the Comm1ss1oner .
- of the General -Land Office rendered August 28, 1920, denying re-~ -
payment of the initial instalment of purchase money upon Fort Peck
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Indlan land p"ud pursuant ‘to sectlon 8 of the act of May 30, 1908 (35 NS
- Btat., 558), in connection with homestead entry 028040 allowed May . ..
16, 1914 for the NE. %, Sec. 26, T. 32 N, R 46 E., M. M Glasvow,,

land d1str1ct Montana

. Charles R Cover filed etﬁdav1t of contest agamst said entry May/ B
18 1916, charging entryman failed to establish-or maintain residence

omr the land and that said entry had been wholly abandoned for more

_than six months last past. ‘The entry was thereafter canceled upon'

relinquishment filed in the local land office June 28, 1916. .
Adverse action taken herein by the Commlssmner was based upen
sectlon 9 of the act of May 30, 1908, SUPTa,. prov1d1ng :

That if"any person taking any oath requn‘ed by -the homestead or desert-

“land laws or the regulations thereunder, shall swear falsely in the: premises,
‘he ‘shall be"subject to. all the pains and penalties of pefjury and shall forfeit
the money which he may have paid for said land and all right and title to

" the’ same,” and if any person maklng homestead or desert-land entry shall fadl -

~to ¢omply -with the law: and the regulations under which his entry is made,
or shall fail to make final proof within the time prescrlbed by law, or shall

“fail to make all payments or any. of them Yequired herein, he shall forfeit
all money which he may have pald on . the land and all rlght and title to:

the same, and the entry shall be canceled.

It is- contended in support of the appeal, that the act of May
30 1908, supra, makes ample provision for repayment of the initial
purchase money paid | by Bauer as well as of the instalments of
. purchase moneys paid in other cases also’ pendmg before the De-

partment on appeal and specifically referred to in the brlef ﬁledv

-in the instant case.
“Reversal ¢f the decision below i is urged upon the followmg ground

248;]'\ R DECISIONS RELATING TO THE PUBLIC LANDS S AB

" That the land. after cancellation of appellant’s entry was re-entered - =

and pald for in full by second entryman as the result of Whlch,'

‘there have been placed to the credit of the Indian fund moneys in
~excess; of the lawful purchase price of the land so entered; and,

 this being true, statutory authorlty for the return of the- surplus\,
‘money to the ﬁrst entryman’is found in paragraph 6 of section 2

of theact of May 30, 1908, supra, which prov1des as follows

In every case in ‘which a forfelture 1s enforced and:the land and rlghts :

of an entryman are.made the subject' of resale then, after the payment of

the balance due from the entryman ‘and the cost and charges, if any attend- ..
.ant on the forfeltme and resale, any surplus remammg out of the proceeds o

~.of such sale shall be refunded to said entryman or his heirs.

The- Department after having. carefully considered the issues:.

presented in the hght of the contentions - urged and the cases cited |
‘in’ support thereof, is clearly of the opinion, as held by the Com-
' missioner’s dec151on on appeal herein, that paragraph 6 of section
: 2 of: the act. of May 30 1908 supm, pertams exclusively to such
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, 'entered lands as ave found to be 1rr1gable by any system constructed

o urider: the provisions: of said act,>and thereafter -respld. :
" The forfeiture clause, as contamed in section 9 of the act of,f‘ o

| 'May 80,1908, supra, is ‘a complete bar to repayment of moneys

L " paid upen lands entersd under said act, with"the exception of the
C 1rr1gable class of lands heréinbefore mentloned and ‘specifically de-

- seribed in ‘section 2 thereof. This conclusion of law, or construction-

‘of the act, is obviously sound, and the Department is without author-.

ity of law to hold otherwise.  When considering the act of May 30,
1908, as a whole it is manifest that by the very Wordlng of para-
graph 6 of section 2 thereof an exceptlon was made in cases involv-
" ing irrigable lands as distinguished from ‘other lands; and a limi-

» tation was placed by section 2 thereof upon the gener al forfeiture .
- provisions of section 9, in order to make possible reimbursement ..

of surplus moneys, - under certain . circumstances, ‘upon’ resale of

. irrigable lands only. ‘If; as contended upon this appeal, section 2

- of said act affords authorlty of law for repayment upon all classes. '

of lands entered under the act of 'May 30, 1908, then. the forfeiture

- clauge as- contained in- section 9 thereof is meamnglees The act, -

ag stated, warrants no such construction.

The ruling of the Department in the case of Wllham F. Earn- .

~heart (44 L. D., 3), urged as authority for repayment.in this case,'
e and which 1nvolved the question of repayment under the Umatllla act '~
" of March 3, 1885 (28 Stat., 340), has no apphcatlon to.claims: arising

" under-the, F ort. Peck act of May 80, 1908, supra. The act of March( ,‘ .

N 3, 1885, mted contains, no forfelture clause sich as that embodied L

' '1n the a,ct of May 30, 1908. Furthermore, the Umatilla act of March
83,1885, supm, makes no dlstlnctlon as to classes of lands entered n
v‘thereunder in so far as.the rlght to repayment is concerned, but, .-
on the other hand, as distinguished from the Fort Peck act of May' T
80, 1908, supra, speclﬁcally authorizes the Department to repay all -

| moneys paid thereunder by the first entryman in'the event the land :

A 1s re-entered and payments therefor made in full.

“In the case of Virnand C. Walters (46 L. D. 282) 1nvolv1ng Fort .

Peck lands, the Department ruled ‘that there is no authorlty of law
under which an instalment of purchase money paid for such lands -

may be returned In so holding, however, the Department allowed -

" credit for moneys paid upon a portion of the entry relinquished by
* Walters by applying the same to the remainder of the entry which

was held intact.  In the case'at bar the entry was relinguished in

g toto, and it is an 1mpossﬂo1hty, therefore to adjust the claim here
‘presented in the same manner as in the Walters case cited. ~, .
Repayment was, properly demed and the decision appealed from» [

) 1s aiﬁrmed
A
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AN ACT AU'"HORIZING THE CUTTING OF TIMBER BY CORPORA-' :
o TIONS ORGANIZED IN ONE STATE AND CONDUCTING BUSINESS
IN ANOTHER. - T
INSTRUCTIONS : co '

[Cncular No 737 1

i ! ) 7 ;
~DEPARTMENT OF THE, INTERIOR,

Genrrar Lanp OFFICE
. Washmgton D C. Februm'y 21, 1921
To (JI—IIEI‘S OF F FIELD DIVISIONS. L
On January 11; 1921, there became eﬁ'ectlve an act of Congress :
(41 Stat., 1088), wh1ch prov1des as follows: :

That section 1 of.an act entitled “An act authorizing the citizens of Color ado 3

1

Nevada, and the Territories to fell: and remove timber on:the public domain - ’

for mmmg and domestic purposes,” approved June 3, 1878 chapter 150, page~

~ 88, volume 20; United States Statutes at Large, and section 8 of an act entitled .~

. “An act-to repeal tlmber culture hws and for other purposes,” apploved March )
-8, 1891, as amended. by an act approved Maich 3, 1891, chapter 559, page 1093
volume 28; Umted States Statutes at Large, and the ‘several acts amendatory
thereof be, and the same are hereby, extended o that it shall' be lawful for

. the’ Se(:letary of ‘the Intemor to ‘grant pernnts to corporations, incorporated" .

~under .a -Federal law of the Umted States or 1ncorporated under the laws of.

a. State or Territory of the United States, other than ‘the State in which the

privilege is requested, said permits to. ‘confer the same rights. and beneﬁts upon

such corporatmns as are.conferred by the aforesald acts upon corporatxons

3

s

-iincorporated in the Statein which the privilege is to.be exercised: Provided;- .
. That all such-corporations shall first have complied with ‘the laws of that: State .o

80" a8 to entltle them to.do. busmess therein’; but. pothing herein shall- operate-
~to enlarge the.rights of any railway company to cut tlmber on 'the pnbhc domaln

The cutting of timber under the provisions of this act must be done .

- in conform1ty with the rules and regulations issued March 25 1913,

- . Circulars Nos. 222 and 223 (42 L. D., 22 and 30). ; .

‘ ‘The departmental holding in the. case of Centervﬂle Mlmng and,
M1111ng Company rendered July 9, 1910 (89 L.-D., 80), by reason of
the passage of sa1d act, is no longer controlhncr

LLAY TALLMAN

; ol - Gommissioner.

: Approved , o

’ - Arexaxper T. VOGELSANG, :

First Assistant Secretawy

59403 — VoL 48—21——2
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GLEVELAND JOHNSON (0N REHEARING) Lt

Demded February o1, 1921 RS

HOMFSTEAD ENTRY—FINAL PROOI‘——VVITHDRAWAL—PATENT ) ’
“An; equ1tab1e title in land does not accrue to a homestead claimant: untll ‘he!

‘has done all that the Jaw and the authontatwe 1egu1at10ns prescnbe, and Rt
one submitting final proof, after the- creation of a petroleum reserve, upon /.

lands entéred. under the \homestead laws prior to.their withdrawal, must,

unless he proves that the lands are in fact nonmineral, apply for a restricted
' patent as prov1ded by the act of July 17, 1914, or suffer cancellation- of hlS

entry ] . B - S

f

HOMESTEAD BNTRY—MINERAL LANDs——STATUTDs e o . R

* Since tlﬂe to known ‘mineral ‘lands can not be earned or secmed under  the

. ~homestead laws, section 2302, Revised Statutes, section 3 of the act of .
C July 11, 1914 is apphcable to entries made priorto the date of the act »
‘where equitable title. has not.vested before withdrawal or dlscovely of
- ‘mlneral and'sqld section is not de because bloader than the title to the -
act for the reason that it is not Lequlred that the tltle to an act of Con- -
"gress shiall 1nd1eate the ‘scope of the statute

HOMESTEAD ENTRY—PATEthMINnRAL LAN s—BURDEN oF PROOI‘ .

- #Anh oil Wwithdrawal is deemed pmma, Jacie evxdence of the mmeral character
of the land, and one who seeks to obtam an unrestricted pateht under the .
homestead laws. for lands within a petroleum reserve created prior to
subnnssmn .of proof, inust sustaln the burden of plovmg that the land:

is in faect nonmmeral ; o o

o HOMESTEAD ENTRY—LAND DEPARTMENT—DURESS

In adJudlcatlng cases in connectxon W1th Presxdentlal Wlthdrawals expressly
\authorwed by Congress and in applymcr the controlling statutes and authori- .
tatlve regulations and demswns theleunder, officials of' the Land Depa).t- k

" ment ean not be properly charged with exercising duress.or coercion agams‘r .

_:clalmants - . . v,

VOGDLSANG, Fi irst. Assistant Secretamy

Cleveland J ohnson has filed & motion for rehearlno in thls matter, el

_in which the Department; on’ April 27,1920, affirmed the decision of
‘the Commissioner of the General Land Office dated - November 13,
1919, wherein the. claimant’s apphcatlon for the reissuance of a -
patent without reservation of oil and gas deposits in lieu of restmcted o
patent. No 601087 issued September 20, 1917, upon his: homestead B
-entries 020298 for NW. £, and 025129 for lots 1 and 2,and W. I NE. £,
~ Sec. 12 T.7N, R. 21 E M P. M, Lew1stown, Montana, land dlS—":‘
trict, was denled ’ ‘ -
T Ttis contended on behalf of the cla1mant that the Department erred
in its construction of the 'surface act of July 17, 1914 (38 Stat., » 509);
‘and in applying with retroactive effect. sectlon 3 thereof to h1s en-

“tries which were made prlor to the date of that act and the petwleum O

Wlthdlawal and that it is unjust- to deprive the - cla.1mant of a tee :
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' patent or require ‘him to assume the burden of showmg that the land
is nonoil in character in order to. av01d the effect of the'W1thdrawal
Moreover; counsel argues. that. section 8 of said act. is broader than -

" _the title thereof and therefore is void. There is nothing of merit in -

 this suggestion, for there is no requlrement that the title of a’ Con-

: ";gressmnal act shall cover or indicate the séope of the measure enacted.

-, The provisions of the act were not apphed retroactively to dlvest
E any title or vested rlght of the claimant. - No vested equltable title
in-land accrues to a homestead claimant until after he has done all

~ that the law and the authoritative regulations prescribe. It is well £ f‘ L

+_established that a mineral classification or a discovery of mineral
. “prior to the vesting of equitable title, defeats the homestead claim

. 'except where the same’may be saved under the provisions of the .

" various surface acts. In general, title to known mineral lands can

- mot be earned or secured pursuant to the homestead laws See sec-
* tions 2302 and 2318, Revised Statutes. - '

The- claimant’s’ ormmal entry was made Aprll 7 1918, and hlS
addltlonal enlarged homestead entry on April 27, 1914. By the :
. Presidential order. of September 14; 1916, these tlacts, with other -
. 'lands were 1neluded within'the outboundarles of Petroleum Reserve .

. ‘No. 49, created- pursuant to the act of June 25, 1910 (86 Stat., 847),

as amended His final proof was filed November 23, 1916.’ On the
mnext day the local officers erroneously issued final eeltlﬁcate with-
~out reservation of oil or gas. - On June 27, 1917, the Commissioner -
" granted the clalmant 30 days Wlthm which' to apply for a classifica- -

. tion of ‘the Iand as nonoil_and nongas or to file his consent to an .o

‘ ‘amendment of the final certlﬁcate so as to reserve oil and gas ot
- suffer cancellation of his entries. -On July 6, 1917, the entryman in
a letter set- forth his objections to the requu‘ements On July 27,

: 1917 ‘the. Commissioner advised the claimant directly as to the 1aws o

and regulatlons controlling. On, August 10,1917, there ‘whas filed
. the  claimant’s written consent duly Wltnessed to an amendment of
his original entry so as to subject.it to the provisions and reserva- .
" tions of said act of July 17, 1914, supra.; Both his entries being cov:

o ered by the ﬁnal certlﬁcate, the same” was thereupon noted that '

* patent. Would contain the reservations and. limitations of said: sur-
face act as to.oil .and gas depos1ts The final proof and entry were
_approved on August 28, 1917, and patent No. 601037 with reserva- -
tions 1ssued September 20 191( and was transmitted on September

97, 1917, to the local ofﬁcers for delivery. In due course, as would

" appear, the patent was deliveréd to the- claimant and received and -
- held by him for almost two years. without objection. ' On September

L, 18, 1919 he ﬁled his petition for the reissuance of patent, setting up

that the oil Wlthdrawal Was Wlthout notlce to him; that. h1s waiver

<
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was’ executed by- mlstake, under false 1mpres51on and tthllO“h

* coercion and’ duress, and that he was not in a position to- say that
there was oil under the land, entered or that there was not. The -

Commissioner, as before stated on November, 18, 1919, gave the peti-

~tion exhaustive consideration and denied: it. - Upon'appeal the De- ..

* partment, on Aprll T, 1920 afﬁrmed that action in its demsmn now
,called in question.. : -

“The-claimant undertakes to assert that a vested rlght in the land -
accrued to him prior. to- ‘his final proof and entry.. Such is not the .

‘. "law. + The homestead statute expressly. provides, section 2302, Re- -

'viséd Statutes, nor shall any mineral land be liable to entry and
settlement under its provisions.” * The act of July 17, 1914, supra, v
~. provided for agricultural entries on classified or Wlthdrawn 011 lands: -

The proviso in section 2 stated that any person who had entered lands '

; | subisequently withdrawn or classified should have- the perlleGe of
~'showing at any time before final entry that the entered lands were in :

~“fact honmineral in character. Section 3 in substance prescribed that =

any person who had theretofore entered, or should thereafter enter,.
under the nonmineral laws, any lands. Whlch were subsequently with- -
. drawn or classified for ol or gas, might upon makmg application

therefor, and the submission of proper proof, receive a patent with
" reservations. To facilitate the administration of said act, thé regu- .
lations of ‘March 20, 1915 (44 L. D., 32), and the amendment of i

- April 28, 1916 (45 L. D ,77,179), were promulgated -Under the prac-. -
tice’ plevalhng before sald amendment, claimant’s failure to act led
to the issuance of a restricted patent, but thereafter such failure re-
sulted in the cancellation of the entry The regulations state that
a withdrawal will be deemed prima faoze evidence of the character
of the Iand ‘for the purposes of the act.” Any one assertmg the con- -
trary must sustain the burden of showing that the land is in fact non-
- mineral: Geological ‘evidence and deductions and any. other facts
‘ germane to the matter are considered-in that conhection.” See cases -

of George W. Ozbun (45 L. D.,77), and James Rankme (46 L. D; L

4 and 46). -
The oﬂicnls of the Land Department in ad]udlcatlng eases in con-.

" nection with Presidential withdrawals expressly authorized by Con-
' gress-and ‘in applying the controlling statutes and - authorltatlve. ’
. ‘,‘regulatlons and decisions- thereunder can ‘not be properly charged ..

‘with exercising “ duress” or “ coercion” against claimants. Such'a
N plea on the part of counsel is uncalled for, however strongly it may. :
be’ beheved that the adverse adjudication is erroneous. ' . »

"* Thetracts here involved are on the Woman’s Pocket Antlchne the ‘
axis of which as mapped passes directly through the NE. ; NE. }, .
-sald Sec 12, The data upon which . the ,Wlthdrawal of September; :
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14, 1916, was recommended were largely gathered in the field durlng '

the precedmg summer:. In bulletin 691-F issued by the Greologwalc E

Survey. i in 1918, at page 203 et seq. the Woman’s Pocket Anticline is |
~ described. Tt-is there stated to be a closed structure about 18 mlles_
long from northwest to southeast and little less than four mlles w1de.

o 'It 18 also reported page 2 904 as follows:

Looked at as'an isolated ant1c11ne it seems a very favorable one for oil

i‘accumulatlon as the possible productrve sands in the Colorado aye covered and - .
sealed above Vlewed in relation to its surroundings, however, the antmhne— el

‘does not seem S0 favorable becatuse it has no 1arge collectmg ar ea

"The Survey In its specml report of September 13 1920, to: this De-

b partment upon these ‘and other lands in the region states as follows:. -

_ The Womans Pocket Antlchne is a pelfectly definite closed structure i

centr al Montana The sands within the lower part of the Oolorado shale which
are so productwe in many parts of the Rocky Mountain 1egxon are ‘sealed’ at.

modelate depths beneath the axis of .the fold, 'and a’ few hundred feet: 1ower' c

but; within easy reach of the drill; is the horizon of the Kootenai sands ‘which
yield the high grade:oil of .the recently developed Cat Creek field near‘Mosby_,
apout 60 miles to the northeast.” A dark otl of lower grade has also been_str_uék )
‘in the Devil’s Basin Anticline inSec. 24, T. 11 N,, R. 24 B,, in rocks that under-
lie the Woman's Pocket Anticline.. The:Devil’s Basin wells: are about 30 mtles
northeast of the: Woman’ s Pocket. :
- The Department is informed that upon th1s antlchne exploratlon

: by the drill has been under way. " Press reports have indicated an
" oil strike. -1t is.reported that in a well in Sec. 29, T. 8 N., R. 21 E,,
drilled to a ‘depth of about 2500 feet, several showmgs of ol Were; _
disclosed, drilling being abandoned because of bad casing prior to
mldsummer -1920. - Drilling was proceedmg in. See. 26 of the ‘same: |
}townshlp at’'a depth of about 1600 feet. ' y
.~ The well above referred to is about five miles northwest of: J ohn-
~+son’s land and upon a tract not more\favorebly located than is his. -
" _The information available instead of showing any impropriety inthe
withdrawal ]ust1ﬁes the creation of the petroleum reserve. The
 claimant has called attention to no specific facts or concrete evidence:
" that pomt to the nonmineral-character'of the land. The earnestness
~of the homesteader’s contention that an unhmlted patent should
“issue nay . poss1b1y be in direct: proportion to a hope and belief that
oil exists in the land. ~The Land Department is not authorized to

~pass tltle to valuable mlneral deposits under the agncultural land
‘,“Ia,WS /oo

~ The case of Washburn . Lane (258 Fed., 524, 525), decided May

- 5,1919, by the! Court, of Appeals-of the Dlstrlct of Columbia, is here
in pomt A forest lieu selection was tendered‘in 1911., In 1914 the
land was included in a petroleum‘reserve The- Geologmal Survey ‘
reported. that the land: within the reserve ° 1s mmeral Jand prospec-
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tlvely Valuable for dep051ts of 011 and gas.” When the Department
came -to- act, the fact appeared that the. land was withdrawn, and -
that prima faoze at least, it was mineral:” The selector was called

. ‘upon: to make a, nonmmeral showmg or apply for surface’ patent

. He contended. that his rights had become fixed prior ‘to the act of
1914, and prior to the order- of Wlthdrawal The court said:

The act under which appellant’s entry Was made requu'ed that the Iand )

© + melected should be nonmineral in character. Before final action was taken on -
appellant’s . selection, this land .was withdrawn because of a- showing to the

‘satisfaction of ‘the Department that it was mineral in character and hence not:
- subjéct- to entry. If the land was nineral land When the Depaltment was
“asked to approve the selection, it was of the same character when: the apphca—-'
t10n was filed originally, and appellant could acquire no vested rights-in- v1ola-’
-tion- of the statute. We think the case ruled by our demsmn in: Cent1a1 Paec.”

" R. Co. 17 ‘Lane,. 46 "App. D..C,, 372, Ann. Cas: -1918C, 1002. . There, as here, an,

attempt was made to rev1ew a ﬁndmg of the Department based upon evrdence
" that selected land was mineral in character.
It appearing’ that the Department has not e:xceeded 1ts authouty unde1 the

- law, the decree is affirmed, with costs

So here it ‘does not appear that the Dep‘lrtment has exceeded its
authority under the law. Ifany error has crept in, it is one in favor ‘
“of the claimant as the Department does not find with the record any -
‘waiver by the claimant as to his additional entry :for the NE.
Sec. 12.  If such waiver or election was not filed, the’ Commlsswner i
would have, béen justified in cancehng the final celtlﬁcate as to sald
land however the limited patent was issued. ; g

Counsel also calls attention to the fact that unrestricted patents.
have been . issued - to certain claimants for Iands in the immediate

nemhborhood In its consideration of 'this matter - the Department S

“has niot overlooked that fact. The 1mportance of 'the question in-

~ volved both to the claimant and to the Government has been- weighed:

CIfin other- cases unrestricted patents have been issued either inad-
Vertently or’ othervnse that fact will. not ]ustlfy the issuance of an‘
unhmlted patent in this case. ‘
Conoress lias enacted the oil and gas leasuw law of February 25 ;o
11920 (41 Stat., 437), providing not only for the disposition of: landsb

contammg such deposits, but of the reserved deposits also in cases” -

ilike this and has, therein granted recognition to certam equ1t1es in
homestead claimants s1tuated as is Johnson, by glvmg to them a ‘
preference right under- sectlon 20 of the act to apply for a prospect- L
-ing permit.. Moreover numerous rLpphcatmns for prospecting, per- :
mits'in the Vlclmty and exploratory work which the Department is

*advised has been undertaken on. these withdrawn lands, lends. sup— R
port to-the theory upon which the withdrawal was made namely,

that the lands do contain deposms of 011 and gas.

[
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/ After mature eonSIderatlon ofi thls case, the Depaltment ﬁnds that

: ‘no grounds are made to appear ‘for:the issuance ‘of an- unlimited

i, patent as'is requested The Commlssmner s denial of the petition, .

" therefore, is sustained.. The decision upon appeal 18 adhered to and .

; the clannant’s motion for rehearmg is denied. '

. e . 3 g TN
I .. - : X

L. WALES v.-WILLIAMsv' S I T o
AR ‘ Decided Febmary 24, 1921,

‘STOCK RAISING HOMDSTEAD——EQUITABLE DIVISIoN—GoNTIGUOUs LANDS
vUnder sectwn 8 of the act of December 29, 1916 equItable lelSlOIl of
“designated lands between two or more apphcants entitled to preferentlal
: rlghts to make additional entries is' not hmlted«to an equal division of the -,
subdivisions. in conﬂlct but all ‘the tracts applied: for. contlguous to the ..
original entry of either of the. partIes must be taken 1nto conmderatmn' :
' STOCK-RAISING HOMESTEAD—EQUITABLE DIVISION——INCONTIGUOUS LANDS.. -~

In makmg equitable  division between two or more apphcants entltled 1o
: preferentlal rights: under section 8 .of the act of: December 29, 1916, the -
] alea of mcontwuous tracts apphed for by elther party 1s not to be- computed

‘VOGELSANG 4 irst Assistant. Secretary

- Fred L. Wales has appealed from a decision of the COHIHllSSlOIleI' o
“of the General Land Office; dated August 4, 1920, awardlng to Sydney .
~ Williams ‘the right.to make entry under the stock -raising homestead
‘\actforS 1 SW. ; Sec. 10, and SE. lSE_, 1, Sec. 9, T.49N., R. 101W
- 6th P. M., Lander, ‘Wyoming, land district.
The orlcrmal entrles of the parties each embrace 320 acres of land
“Wales applied to make an additional entry under the stock-raising
homestéad act for eight 40-acre subdivisions contiguous to his or1g1na1 i
.. entry, and Williams applied for four legal subdivisions of 40 acres =
each. The two applications conflicted as to SE. 1'SE. 1, ‘Sec. 9, and :
©S.4-SW. 4, Sec. 10: The decision appealed - from awarded to Wll-
hams the right to make entry. for the three subdivisions last de-
' ;scrIbed and one subdivision not in conflict, and Wales’s application
. was held allowable as to’ the five SublelSlOIlS not in conflict. . The ‘
appeal contends that the Commissioner erred in awardmg all the L
subdivisions in conflict to Williams. W
. Section 8 of: the stock raising homestead act prov1des that where -
deSIgnated lands are apphed for by-two or-more persons who are
.~ ‘entitled to preferentml rights'to make sdditional entries therefor

the Secretary of the- Inte1 ior is authorlzed to make an equ1tab1e le]Slbl’l of’ the ;
1ands - among - the several entrymen. or patentees applvm*T to. exerc1se pref-
erential rights; such divisions to be in tracts of not less than 40 acres; or Other "'
legal subd1v1s10ns, and so made as to equalize as, neally s possible the area
Wh1ch Such entrymen or patentees will acquire. by adding the tracts embraced -

o i addltlonal entmes to the 1and§ 011g1na11y held or owned by them
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Under the d1v1s1on appealed from the holdlngs of Wales aggregate o
520 acres, while those of Williams total 480 acres. : )

‘v Under the provisions of the law above quoted, the Department :

“would not: be warranted in taking into consideration only the sub-. -
. divisions in conflict between two or more applicants, but is bound -
. to- consider. all the land contlguous to his orlglnal entry apphed for.
bV elther of the partles SR = B
- “The local officers, under date of September 13, 1920 reported that
Williams had filed a Supplemental apphcatlon descrlblng, in ad- .
.- dition to the four subdivisions described in his first application, 160
.acres in Sec. 35, T. 45 N, R. 101 W., 6th P. M., within 20 miles of -
the land’ embraced in his orlounal entry As the prov1s1ons of section -

" 8of the stock-raising homestead act apply only to lands 1nvolved in.

preferentlal claims thereunder, the area of any 1ncont1guous tracts‘_
“rapplied for will /not be computed in making the equitable division
“directed by said section. - The correctness of such a rule is emphasized <
in the present case, wherein it appears that the 160 acres described
in ‘Williams’s supplemental application have not all been designated

- under the act; hence, it can not be determined, at this time, whether ‘_ ‘
- theapplication here in question can bé amended to the extent desired.:

//‘

The deClSIOIl appealed from is cor rect and is aﬁirmed

BUXTON v. BREWER.
Demded Feb'ruary 26 1921

‘STOCK RAISING HOMESTEAD—ADDITIONAL—PREFEBENCE RIGHT
Where one of two clalmants for the same tract of land applies to make an' -~

addltlonal entry of land contiguous to bis patented entry, under settion 5 B

o . of the: act of December 29, 1916, and asserts a preference rlght under sec-’
s tion, 8~ of that dct; he must show that he owned and resided upon the -
R patented lands at the tlme that he applied to make the additional and that
he was qualified to make entry during the preference right period..
i pVOGDLSANG, First Assistant Secretary: L ‘ o ‘
On February 6, 1917, Gerald H. Buston’ filed stock-1 ralslng home— :
‘stead apphcatlon 030866 Santa Fe land district, New Mexico, for-

the S. 3 N.4, Sec. 25, T. 13 N., R. 23 E.,, N. M. M contalnlng 160

. acres, as additional to his patented entry 06441 for the NW. 4, Sec. .

31, T. 183 N., R: 24 E., containing 161.04 acres, and his additional .

o entrV 016968 under the enlarged homestead act for the SW. 1; Sec. 30, -
“same township; containing 161.24 acres. - On September 20, 1917, he'. "

. filed. petition for the des1gnat10n of all the land above mentloned‘_

s under the stock-raising homestead law. o
~On March 15, 1917, Andrew M. ‘Brewer, filed ‘stock- ralsmg home—

| 'dstead apphcatlon 031753 for the S.$ NW. ¢ S % NE. %, Sec. 25 E. i

r,\

N
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C8W. i, Sec. 26 T 13 1\4 R. 23E N. M M contamlng 240 acres, as ad—‘

~ ditional to h1s patented entries 02162 and 010139 under the enlarged g o

K homestead act for the SW. 1, Sec. 25, and SE. 1, Sec. 26, respectwely, o

" _gecompanied by his petition for the designation of the land.:

- All-the land was designated under the stock -ralsing homestead act
* June-10,1918. The'two appllcatlons conflict as to the S 3 N. §, Sec..
925, Buxton’s: apphcatmn was allowed. September 20, 1918 and on "
" beptember 24, 1918, Brewer’s application was reJected as to- the land
“in conflict. He appealed The Commissioner of the General Land.
Office by decision of January 31,1920, found that the land i in con-

., flict ad]oms Brewer’s” patented land, whereas it only corners on -
’ Buxton s land, and held that Brewer has a preference right of entry =

prov1ded ‘he 1s quahﬁed under section 5 of- the stock-raising home- -
stead ‘act, and called -on lim to file showmg as to his qualifications.
Said demsmn was served on both cla1mants  Brewer ﬁled his shoW—
‘ing March'9, 1920. : L

. Buxton appealed from the Commlssmner s dec1s10n clamnng that
. Brewer is not’ quahﬁed under section 5-of the act to make an addi- -
V. tional entry, and that he is not entitled'to a preference right.. Buxton
~ says that he had no notice of any. adverse: claim until he received a -
“copy. of the Commissioner’s decision. on March 17, 1920, ahd ‘that -
- since the allowance of his entry he has made valuable 1mprovements
 on the land 1nclud1ng fenelng, ridding the land of prairie dogs, and
- has contracted for the erection of a dam. He also attacks, Brewer’s

' ": good - faith by a showing corroborated by several afidayits that -

-, Brewer over three years ago stated that he did not intend to exercise

" his préference r1ght as to the land in conﬁlct Brewer by. aﬂldawt
denies it.

The land was designated June 10, 1918, Brewer shows that he
"owned and resided upon the land covered by his- patented entry from
" March 16, 1917, to November 13, 1917. -He does not show that he
| was res1d1ng on said land during the preference rlght period, When
~the ‘land - was subject. to entry.’ Section 5 of the stock ra1s1ng
homestead act (39 Stat., 862) pr0v1des ‘ o R

That persons who have submitted ﬁnal proof upon, or recelved patent for
1ands of the character herein- described under the homestead laws, and who =

own and reside upon the land so acquired, may, subject. to the prov1s10ns '

- of this act, make additional entry for and obtam patent -to contiguous-lands ;
- designated for entry under. the provxsmns of this act, Wh1ch together "with
the  area theretofore . acquired under the homestéad law,  shall not exceed
six. hundred and; forty acres,. on proof of the _expenditure required by this
act on account of permanent 1mprovements upon the addxtlonal entry. -

- "The land is not ‘subject, to entry, and no rights attach" under
. the act until the land is designated. The entryman must own and -

e ,,remde on the land covered by his patented erltry at the time he makes S

; v

[

v
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: entry and in order to be entltled to & preference r1ght he must’

: “be quahﬁed ‘to miake entry durmg the preference right period.” -
v Buxton’s appheatlon was allowed September 20, 1918, -after ‘the .

nmety day preference righit perlod had expired.. After the allowance
ef his ‘entry - he proceeded to; make valuable 1mprovements His
-rights have attached, and his entry will remain intsct.. Brewer

~does not show- that he has the quahﬁcatlons of a pleference right

“claimant under section 5 of the act. H1s apphcatlon 1s reJected ag
to the land in conflict. . : ‘
" 'The Commissioner’s decision is rever’sed.

: LOVINA SHADICK
Decided February 2s, 1921

ﬂRELINQUISHMENT—DI‘SERT Lanp ENTRY.

~An unperfected desert land entry is. personal property Wthh upon the deathi.
of the entlyman passes to.the executor or administrator of the decedent’

estate, and a rehnqulshment executed by an. executor or adlmmstrator T

“must be in strict accord’ W1th the rules govermng the admmlstlatlon of‘
estates of deceased persons. . w e

L VOGELSANG Fm st Assistant Secretary S - .
March 3, 1914, Lovina, Shadick made .desert land ently for lotsl

S 4 S 1 SW. 4.and SW. 3, Sec. 1, T. 8 8, R: 6 E, G&SRMQV

‘Phoenlx, Arlzona, land district,

I ebruary 9, 1920, rehnqulshment of said- entry signed by Della S

o -Lusk as sole helr and administratrix of the estate of Lovina Shadick,
~ deceased, was filed but by decision of May 25, 1920, the Commissioner
- of the Genera,l Land Office declined to recognize the. rehnqmshment
~‘as valid in the absence. of approval of that action by a proper court.
" He accordmgly allowed Lusk 60 days within ‘which to furnish such L
~ order or approval ‘of the relinquishment by the court having juris=
diction of the decedent’s estate. Appeal from that action has brought
“the case before the- Department for cons1derat1on ) A
“The desert land laws do not by express provision. declare the
method: by which an unperfécted: desert'land entry may be com- -
"pleted or rehnqmshed upon the ‘death of the entryman. The right -
-~ of the entryman to make assignment is granted and the asswnee{ :
' is permitted to make final proof, but.assignment by, ‘operation of:
' 'law during the lifetime of the entryman, except in pursuance of.
_/some voluntary act in that connectlon by him, is not recognized.
Young'v Trumble et of. (35 L. D., 515), Evans ».-Neal (46 L. D.; 82).:
. However, such entry has been generally recognized . as property,\ -

< and in 13T D, 49, the Department. instructed the Commlssmner. ol
of the General Land Ofﬁce in part as follows ‘ ‘ .
Whlle it is true that’ the desert ‘land act.of March 3, 1877, does- not spemﬁ-r o -

cally state to whom the-fee shall inure'in case of an entryman s death, still the'
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T escapable ‘that - such property must -upon death of the entlyman"
pass as other personal property, and hence is subject to payment ..
> of his debts, if any. Therefore, it would" be unsafe to recognize. .

LRI

e

law of descent provrdes generally that any estate belongmg to a man at the ce

tlme of his death shall. inure 'to- his. legal: heirs, and’ it is, not doubted that-v‘
‘ this Departoient. W111 ‘protect: the herrs of & deceased desert- land .entryman - o
' who has comphed wrth the law up to the tlme of his death; and by. comply-"". .. .

ing with the law after his’ death they may.reap the reward. whlch he ‘might;

- have procured had he lived.. If & desert -land entryman has a vahd entry S
at. the trme of  hig' death, it goes without- saying that- his heirs’ may recelve .

the benefit: theleof by complymg w1th law and take unto themselves the patent

, Tt - Was further dlrected in sald 1nstruct10ns that- in case the helrs-“;
~submit final proof the patent should issue to the helrs of the de-
céased entryman generally, without specifically naming them. This =~

“would seem to be a safe and proper practice even: though it be held - .

to admit of little question. Tt may bé and often is valuable prop-

and breakmg the land, or similar 1mprovements ‘which find their

- value only in connectlon w1th the use or ownership of the land.
_upon which they are placed The law permlts the entryman-dur=
ing his life to do any one of three things in connection with such

~ that such uriperfected claim is property belonging to ‘the decedent’ o
“estate and of a character sub]ect to administration. That such un--
- perfected. entry does become an asset of the decedent’s estate seems -

. erty, partially developed by considerable expenditures for material =~
“and labor' looking ‘toward reclamatlon from its arid condition. = ..
 Such expendltures would ordinarily be for c‘mals, reservoirs, clearlng-; '

unperfected ‘entry: 1. He may make the requlslte annual-and final

- proof and obtain patent;. 2. He may assign the claim to another -
person who; if qualified, may complete the necessary 1mprovements o
~submit final proof and obtain patent; 3. He may relinquish the entry,"' S
whereupon the lands revert to the United States free from his claim. =~

"This right or interest could not be con51dered as.real property until,
“title" has been’ earned. . Prior thereto, it is personal property and
Would pass_as other personal property to the exectitor or: adminis-
‘trator of the decedent’s estate. No reason is perceived why such:

dmlmstrator may -not, acting. by authority. of and subject to ap-;

- the proceeds In the absence of statutory direction it seems un-

- relinquishment - or assignment ‘thereof except-in strict dccord with

"the rules governing administration of estates of deceased persons. -
‘But in the matter of making final proof, it would seem:to be imma-. ' .
tenal whether such proof be submltted by an. helr or by the ad—; '

] -~

12

' proval of a proper court do. any of the things which the, entryman. S
! could have done had he lived, in connection with the entry, The: -

admlmstrator is but the rLgent of the proper he1rs or devisees. .He
 acts' under ‘bond and is responsible to them for- any derehctlon of,

duty in the admlmstratlon of the estate and proper accountmg of -



vl

L

‘ Ty
{

2198 DECISIONS RELATING 7O ’I‘HE PUBLIC LANDS [vot.

EEEN ‘.

mlmstrator for in eIther event the property could st111 be reached_’

\1f needed for the satisfaction of debts of the decedent

The right of an administrator to act ‘with reference to such- unper;
fected desert land entry is recognized in section 46 of the regulations

of May 18 1916 (45 L. D., 345, 373), which reads in part-as tollows

It an entryman dies: before belng authouzed to exercise the rIghts confer red d

by the second and . third paragraphs, or -after such authorization ‘but “befors

" he has perfected his entry, his rights will pass to those persons who would . Y
. inherit “his- lands according ‘to the laws of the State ‘wherein the" entry is -

. located or, if he leaves a will, fo those to Whom ‘he devises such rights. Ap-v

phcatlons for the benefits of the new law may be filed, and proofs théreunder .
-~ may, be submitted either by one of the ‘heirs in behalf of all, by.a" Uualdlan

of. the heirs’ estate it they themsélves are Inmors, or by -the entIymans

e\ecutor or admmlstrator, acting undeI the superIsmn of the pIOpeI pIobdte -

court. : .
In the unpubhshed decision of October 5, 1912 1nvolv1ng an un-

perfected desert land entry (George F. Brumgton, admmlstrator Of

~ the estate of Marion A. Y Oung) it was said:

It appears’ that a court of competent jurisdiction has passed upon the r1ght.

of an admmlstrator to sell the interest of the entryman in'the property involved

in thls appeal, and has directed 'that the right of’ the decedent in- the land in’
questlon be sold for the: benefit of His creditors and heirs,” Thus; there appears.
no reason why the Department should go behind the judgment of: a -court of .

competent Jur1sd1ct10n, nor why, under the cu'cumstances shown, the rehn- :

quIshment should not be accepted.

In_ the case of Adah Wﬂhams admmIStrator of the estate of.'

J oseph B. Williams, in which a rehnqulshment of a desert land entry

had been tendered by the administrator pursuflnt to an order of
{court havmg Jjurisdiction of decedent’s estate, the Department n .
its unpubhshed decision of April 17, 1912, sald R

‘The federal - statute does not provide for successmn to the rights of a desert

B

land entryman in the event of his-death. Such successmn is, therefore;* con- -

trolled by ‘the laws of, the State in which the land’ embraced in the entry
‘s s1tuated and’ the dIspOSItIOn in the Land-Department of cases such as.this

‘. must,’ therefore ih each mstance rest. upon the peculiar statute of the State: ‘

~in questlon

“No reason bemg seen. for dlsturbmg the actlon appealed from, \

1t is. accordmgly afﬁrmed

A ENTRIES UNDER THE STOCK-RAISING. HOMESTEAD ACT

- ‘ S INbTRUCTIONS

S DEPARTMENT OF THE INTERIOR, ;-
’ . Washington, D. 0., March 2, 1921

o ,
THE COMMISSIONER oF THE GENERAL LaND OFFICE : .
You have Informally requested instructions - as to two questlons
which have arisen in connection with'the administration-of the stock-
ralsmg homestead act. You are adVISed as follows: . ' ;

/
S R AN

- .
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1 One who' has made an addltlonal entry under elther sectlon 4:

" ot 5 of the act is qualified to make an additional entry for such a -
.. quantity of designated land within 20 miles of the original’ entry as, -
“wwhien added to the-area formerly a,cqulred will not, exceed approm-
‘.mdtely 640 acres. "~ :

2. The. questlon of whether-a person who has made an entry under
section 7 of the enlarged homestead act is entitled to a preferentlal

.claim to land contiguous to ‘the additional entry” ‘presents some diffi- ’
culties, but when the history of the legislation is studied it becomes - . "

apparent that Congress did mnot mtend by section 8 to grant pref-

~erential Tights to such entrymen. The act of July 3, 1916 (39 Stat.,

-344), addmg a. seventh section to the enlarged homestead. act, was
. ‘enacted by Congress during the pendency of the legislation Whlch
later' became the stock: ‘raising homestead act; and to hold that' one

' " who miakes an additional entry:for land 1ncont1 guous to his. orlgmal

- entry -is entitled to a preferentlal right to land contiguous thereto
‘would be to hold that he is entitled to the right as to two separate ;
-and- dlstmct tracts of land-—and the Department is of opinion that -
,»Congless did not so intend. - However, one who has made an addi-

tional entry under section 3 of the enlarged homestead act, thils -

adding contiguous land to his original entry and being authorlzed

by the act to treat the two entries as a combined entry, is entitled
“to. clalm a preferentlal rlght as: to tracts contlcruous to any part of
, such combmed entry. : S

e : ALEXANDERfT; VOGELSANG, ST
L First Assistant Secretary.c
-+ EMMEIT K. OLSON.
l v ‘Decided ‘Ma’rch 3, 1921.

CoaL. LANDS—PROSPECTING PLRMIT—LDASD—PREFERENCE RIGH'r
YA claim of pnorlty under. an application for a coal. prospectmg permit, over a
. .subsequent application for a lease, will not- preclude the Setretary of the\
Interior from.determining; in his dlscretlonary authorlty under the act. of =~

. - February - 25, 1920, that expioratmn is unnecessary, and proelamnng the o

' lafid subjéct to lease in the first instarice.

" VoerLsane, Fi irst Asszstant Seoretaﬂ”@/

Emmett K Olson has'appealed from a decision of the Commls

. sioner of the General Land Office dated December 15, 1920, reJectmg

his application for a coal prospectmg permit embracmg S % Wi

,‘NW‘},Sec%NElNE 3 SE. 1, Sec. 27, T.12 S, R.9 E.,.
8. L. M, Salt Lake City, Utah 1and district, for the reason that the

United States Geologlcal Survey had’ recommended that the lands _
be included i in a leasing unit. - ,
. It-appears from the record that Olson ﬁrst ﬁled an apphcatlon in:

'the local ofﬁce at Salt Lake Clty, Utah, February 25, 1920, but not

A
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bemg accordlng o requlred form he was. accorded the pr1v1lege of &
ﬁlmg another: apphcatlon, ‘which he did ‘on August 8, 1920. The - o
" second application was substantlally in the;, f01m prescrlbed by the R
regulatlons of April 1, 1920, relating to coal mining leaseés and per- -

mits. On August 6, 1920, the application was transmitted to the

' G‘reneral Land Office W1th a statement to. the effect that it was 1n con-

~flict with- an apphcatlon for lease filed: by the Cameron Coal Com- e

P pany

~ - On May 17 1920 the Cameron Coal Company ﬁled an apphcatlon o

(Salt Lake Clty 026287) for a.lease of the coal in all of the above

" ~described tracts except NE.- 4+ NE. %, Sec. 27. All of the tracts are
- embraced within indemnity school selectmns with the coal reserved

" to ‘the Unlted States as prov1ded by the act of June 292, 1910 (36 i

~ Stat., 583).

On September 11, 1920 and October 12 1920 respectlvely, the -

‘apphcatmns of ‘the Cameron Coal- Company and of Olson" were = "

- submitted by the General Land Office to the Geological Survey with a .-
' ‘request for a report concerning the proprlety and des1rab111ty of the o i

“issuance of a coal prospecting permit. -

- On November 24, 1920, the Geological Survey reported to the Com- R
" missioner of the Greneral Land Office that the lands lie in the well ~
~ kmown Book, Cliffs coal ﬁeld of north- central Utah; that the Cam--
" eron .Coal Company has an operating mine in Sec. 35 in which the "
' existence and workability of at least two beds of -coal about six feet‘,f
~lin thlckness and lying at moderate depths have been’ completely dem-

‘onstrated that the coal is of a high quahty bituminous for which

" there is a ready market ; that other large mines exist. within one or
~* two miles of said lands; that the fact that the .Cameron Coal Com-
. pany; owner of'a going mine on adjacent lands considers the pres;

" - ence, character, and quality of the coal in the- lands in question suffi-
cient to justify it to apply to have them defined as a leasing block and

- offered for lease,: -without additional prospecting, seems to establish -
. g::'convmcmg evidence that prospecting operatmns are not necessary to -
S prove the existence and Workablhty of coal of commercml value. Tt

©.owas recommended ‘that a prospectlng “permit be denied and that the

- Tands be offered for ledse. v
In the decision appealed from-the COIIHIllSSlODeI' relied upon the '

: ﬁndlngs of the Geological Survey and concluded that under the cir-

" Culbert L. Olson apphed for coal prospecting permits (Salt Lake

: »C1ty 025425 and 026848) and the Cameron Coal Company and the -
. Beehlve Coal Company ﬁled apphcatmns for leases (Salt Lake Clty 2

2

. cumstances the credtion of a leasing unit is Warranted He, there— S
. Afore, held the ‘Olson apphcatlon for rejection. .
- The records show that four applications have been ﬁled embrac- ,
: 1ng publie coal lands in T.12 S, R. 9 E. Emmett K. ‘Olsori and
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096287 and’ 026857 ) The Culbert L Olson apphcatmn mcluded

' lands which wereé partmlly in coriflict Wlth those in the leasihg apph— “_ LD

" cations. A ‘decision has beén tendered by. the Department this date .

~ Beehive Coal Company. R

- upon that apphcatlon (A -T76- b) and no further reference need be

~madeto it herein. There was also a- conflict: as. to certain of the lands’
between the applications of. the’ Cameron: Coal Company- and the-

s Beehive Coal Company. - On account of that conflict the Geologlcal

Survey on February 3, 1921 recommended that the leasing unit ap-
“plied.for by the former company. be changed so as to embrace all of
Sec. 27, but to eliminate the E. § E. §, Sec: 26, and the 8.3, ‘Sec. 25,

.+ which, the Survey recommended be 1ncluded Wlthln the leasing umt
' apphed for- by the latter company. - - Thus by the’ change that has

‘been recommended all of the lands included in the prospecting’ per-

‘it apphca’mon of Emmett K. Olson ‘are embracéd within the .pro-
’ posed leasing units reeommended by the Geological Survey at. the

“instance of the apphcatlons of the Cameron Coal Company and the

ot

- :Inthe ‘appeal; the appellant sets np as assignments ‘of error ‘that

. the Commissioner erred: (1) in accepting the recommendation of theé - i
Geologlcal Survey in favor of a subsequent applicant’ for a leage;” '

(2) in' failing 'to grant the prior apphoant a hearing for the pur-

- posé of determining the proprlety of issuing a pI‘OSpeCtan‘ permit;
‘and (8) in ignoring the. prior application until a subsequent. apph-
“cation had been filed by another, and then in holding that the lands

should be- 1ncluded Wlthm a leasmg unit W1thout ﬁrst ordermor a-

 hiearing’ upon ‘the conflict. = ¢ : : RTINS

The question placed at_issue by the appeal is Whether ,or not an
.application for a prospecting permit should be given preference over
" a subsequent application for a lease. It seems to have been assumed -
“by the appellant: that, at least, the apphca,tlon should not have 'been -
- denied without a hearmg

- The statute law applicable to thls case'is found in, sectlon 2 act
. of Teb1ua1y 25, 1920 (41 Stat., 487). The second prov1so prov1des

That: Whele p1ospect1ng or exploratory work is necessa1y to determme the :

- existence or W01kab1hty of coal dep0s1ts in any unclalmed undevelopod area,

.. the” Sec1etary of the Interior may issue to applicants quahﬁed under this aect; .

plospectmg pe1m1ts for.a term of two years, for not exceedmg two thousand ‘/,'

fivé liundred and sixty acres; and if within said peried-of two. years thereafter,"
the permittee shows to the. Secretary that the land contains eoal in. commerc1al ‘

. quantltles ‘the pernnttee shall be entitled to a lease unde1 th1s act for aH or

part of the land in h1s pe1m1t

. Under this, sectlon the. Seeretary of the Interlor issues permlts to,

prospeet unclalmed undeveloped lands where prospectmg or explo-:

* ratory work is necessary. to detelmme the ex1stence or: Workablhty

of the coal deposfts
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Prlmarlly the Secretary of the Intemor must determlne Whether
" or not exploratlon is first necessary to ascertaln -whether a ‘tract of
pubhc coal land should be placed within a- leasmg unit. Tf he be-
" comes satisfied from the evidence within his possession that explora: -
tion is" unnecessary, it is Wlthln his discretionary authority to
. proclaim the land subject to lease in the first instance. ~ The question |
of prlorlty between two applicants, one an applicant for a° ‘prospect-
. ing permlt the ‘other for a lease, does not have any controlling’
“influence in such event. The petition of an ‘applicant for lease,/lf
" fayorably acted upon, merely serves, under present procedure,. to
cause the lands to be offered to the highest bidder, and-the pros-
pectmg permit apphcant is accorded an- opportunity. te bécome’ a
competitor. - It is mot contemplated, ‘however, that the Secretary
" shall abuse his discretionary authority by creating. leasmg units. of
lands not, economlcally minable.’
- In the cage under consideration the recommendatlons of. the Geo-
loglcal Survey.and of the General'Land Office’are in harmony and
. the Department finds no reason to differ from them.  Inasmuch as.
~ . those recommendations are not contrary to any law and do hot violate” o
any statutory r1ght of the prospecting permit- apphcant the- de01s1on
appealed from is hereby afﬁrmed and the case is cloced

ROMERO v WIDOW oF WILLIAM T. KNOX

Deczded March 8, 1921

v
N

STOCK—RAISING HOMESTEAD ENTRY——PRErERENCE RIGHT ; .
The exerc1se of the preferential- I‘l“ht privilege under seetion 8 of the act of
December 29,-1916, is limited thereby to.lands contiguous to the original
entry and can not be extended to include lands contwuous to.an add1t1ona1
s entry which does not adJom the original entry. S
STOCK-RAISING HOMESTEAD ENTRIES—-FORMDR\ENTRY——D‘IISTI’\IG ENTRY

. The terms # former entry ” and * existing entry,” as used in the pr0v1so to ;
section 3, and in ‘section 4, respectively, of the stock- ra1s1ng homestead- act
mean: an or1g1na1 or first entry, and not merely a prior entry S "

VOGDLSANG First Asszstant Secretary e oLk k
Roman Romero has appealed from a decigion of the Commlssmner

- of the Gerneral Land Office, dated July 19,1920, rejectmg his appli-

~cation to make an additional entry under the stock -raising homestead

act'in so far as it conflicted with the prior application of Wllllam

L. Knox, and holding that he could not be allowed to make an addl-

- tional entry under the stock- -raising homestead act unless he showed:

‘the qualifications prescribed by section 5 of the act. Said decision

“-allowed him the alternative of applymg_ to change the character of -
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g hls present adchtlonal entry under Section 7 of the enlarged homestead o
act to an: original entry under the stock-raising homestead: act, with -

‘the pr1v1lege of amending the same to embrace such subd1v131ons ap— !
plied for as are not in conflict with the application of Knox. |

After perfecting a homestead entry for approximately 160 acres in -

Secs. 4 and 5, T. 28 8., R. 62 W., 6th P.-M., Pueblo, Colorado, land -

- ’dlstrlet Romero, on. Septembe1 28 1916, made an additional entry ~

“under sectlon 7 of the enlarged homeotead act for NW. 2 SW. %, Sec. -
13, N. { SE. 1 and NE. 3 SW. 1, Sec. 14, T. 28 S., R. 64W 6th P. M. -
On August 19, 1918, he applied to make an a'dditional entry under the -
" stoek- raising homestead act for E. 3 SW. 1, SW. 1 SW.{, Sec. 13, 8.

~ 3 SE.4, SE. 1 SW. { and W § SW. —};, Sec. 14, T. 28 S, R 62 W., Gth

: :‘P M. The apphcatmn eonfhcts asto X} S‘V SW SW. 1, Sec

y 13,8.1 SE. + and SE. 1 SW. 1, Sec. 14, W1th the prlor apphcatlon of
‘ qald Knox to make an orltrmal entry under the stock-raising home- o

stead act. . . ' 2 .

- The appellant: contends that the additional entry.is an 0r1g1na1 S

"-entl:y within ‘the meaning of the stock-raising homeéstead act, and’
_ that he should be allowed to make an adchtmnal -entry. thereunder
without any further showing. .

Oné of the questions presented by the appeal is Whether A person
holding an entry under section 7 of the enlarged homestead act (for .~
+a tract incontiguous to the land embraced in his orlgm‘ll) is entitled:

to a preferentlal claim under section 8§ of the stock-raising home- o ‘V

- stead act as to land contiguous to such additional entry

. The land, involved was designated May 11, 1918, effective June 4
1918, At the date the designation of:the l‘tnd became effective, and
when Romero’s: application was filed, sections 4 and 5 of the stock-
raising homestead act did not contain any provision for the. maklncr
of an' addltlonal entry of lands incontiguous-to the orwmal entry.
‘Tt was not until said sections were amended by the. act of Septem-
.ber 29,1919 (41 Stat 287), that one could make an additional entry

. Wlthm 20 mlles of h1s original entry. Any entry made by Romero -

_under. the stock-raising homestead act- for the land involved could
- have been ‘made only under the first proviso to section 3, “ subject 3
to the requirements of law as to residence and 1mprovements —that

" is, would have been to all intents and purposes an original entry Sl

under the act. .
* Said prov1so as orlgmally enacted read as follows

That a former homestead entry of land of the character descrlbed in section -
© 2 hereof shall not be a bar to the entry. of a tract within a radius of twenty
‘miles. from such former entry under ‘the provisions of this sct, subject to the " .
o requlrements of law as to residence and impr ovements, which together w;th the- -
former entry shall not exceed 640. atres. L

52403° ——voL 48—21——3 T R
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" The act'of October 25, 1918 (40 Stat ,1016) 4 amended the prowso
,by 1nsert1ng, after ¢ 1mprovements,”,“ except that o residence shall -
~ be required on such’ addltlonal entry if the entryman owns and is:

T res1d1ng on hig entry

'Section 4 of the act grants the. right of additional entry to one‘i

i who has not submitted ﬁnal proof upon his “existing entry,” and -

. seetlon 5 provides for the making of an additional entry by per-"
- 'sons, who own and remde upon the land already acqu1red under the
homestead law.. ;
. That the expressmns # former entry,” in the prov1so to. sectlon 3,
. and “ ex1st1ng entry,” in section 4, mean a first homestead entry, and
- not a prior-entry merely, clearly appears, from the fact that section .
"4, in prescribing how an entry- thereunder may be perfected, spe01ﬁ- o
- cally refers to the earher entry as “the original entry.” In'the
termlnology employed in public-land’ matters, “ orlgmal entry 7
‘means the entry first made. ‘ '
Section 8 ofthe ‘stock- -raising homestead act - clearly 11m1ts the
preferentlal rlght provided for therein to lands contiguous to 0r1g1- E
nal entries, and does not contemplate that such right shall be ex- -
tended to land contiguous to additional. entries whlch do not adjoin |
the- original entries. To hold otherwise would grant to persons in-
. the podition of Romero a preferentlal claim to land ad]01n1ng two 3
'separate\ bodies of land. ~ :
- Romeéro’s a,pphcatlon can not:-be allowed even to the extent that
- it is free from conflict with Knox’s application unless he shows that i

* he owns and resides upon his original entry, or that he so: owned

and resided -upon the 0r1g1nal entry on September 29, 1919, when
" section 5 of the stock-raising homestead act was, amended so as-to -
" permit the making of an ‘additional entry for lands 1ncont1cruous.
o to the omgmal éntry. = If he is unable to make such showing, he can

' not make the entry applied for, but, may be allowed to change the
character of his existing entry to an original entry under the stock- -
‘raising’ homestead act and amend the same to embrace such sub- -
divisions as are free from conflict with Knox’s apphcatlon The

"+ date of such amended entry would be the date of the amendment,
" and entryman could be glven credit for all compliance Wlth the pro- -

visions of the stock-raising homestead act which had been performed

' since the designation of the land became effective—dJune 4, 1918.

g ‘The application of Knox was prior in time to that of- Romero and- ‘
" the latter can not be accorded a preferentlal rlght as to any portlon -

of the land involved. . R
The decision appealed from i is afﬁrmed ‘ ' ;

.



AR
| !

s Sl DECISIONS RELATING 1O THE PUBLIC. LANDS PR 85

Pt

FORT ASSINNIBOINE LANDS—EXTENSION OF TIME FOR ’ 
- PAYMENT,

o INSTRUCTIONS; A
R Yot _ [Clrcular No: 739] RN R ) .
: - DEPARTMENT OF THE INTERIOR,

SRR o Generar Lanp Orrice,
o Co Washmngon, D. O., Marck 11, 1921

‘ REGISTER AND RECEIVEP., :

Havre, MONTANA: [T
Your attention s directed to Public Resolutlon No. 292 apprdvec_lg

' MJ apuary 6,921 (41 Stat , 1086), which reads as follows ‘;

That any person who has made homestead entry under the prowsmns of the

“Act of Congress approved February, 11, 1915 {Thirty-eighth Statutes at’ Lalge,‘
' page 807 Y, entltled “An Act authorizing the Secretary of the Interior to survey :
 the lands of the abandoned Fort Assinniboine’ M111tary Reservation and:open -
. the sgme to settlement ” may obtain an” extensmn of time for one year from

the anniversary of ‘the ddte of entry last precedmg ‘the passdge of thfs Act_
Swithin ‘which to pay all of the installment ‘then due or’ any part of any. preced-

'1ng installment, where payment has not yet been made and. where an extension " .
cof time therefor is not authorized by any Act of Congress by paying interest’ at’

"‘the rate of § per centum pet annum. on the sums to bhe extended from the rna-

7 tarity of. the unpaid installments to the ‘expiration of the period: ‘of extension, *
- the interest to be paid to-the receiver of the land office for the. dlstnct in which -
“"the lands are situated, within such time as may be prescribed for that purpose . -

by - the ‘Secretary . of the Interior: Provided, That any installment - which be-

. comes due'within one year from the’ passage 0f ‘this Act and for which an ex- .

tensmn of time for payment is not otherwise'authorized may. aiso be extended -
for a ‘period of one year: by paying interest thereon-in advance at: the said rate
Provided further, That any. payment so extended may: theleaftel in. the discre-

- tien of -the Sec1etary of the Interlor be extended for a “further perwd of one E ’
year in like mianner: And provided further, That if commutatxon proof 1s sub-

mitted, all the unpaid payments must be made at that time.

SEc. 2. That the failure of any. enmyman t0o make any payment that may be
due, unless ‘the same be extended, or to make any payment extended: either .
under the provisions, hereof or other Act of Congress, at or before the t1me to

*yhich such payment has been- extended shdll forfeit the entry and the same- -
Shdll be canceled and any and all: payments ther etofme made Sh.:lﬂ be forfexted. L

You will promptly serve notlce on all persons whoge payments are

'~1n arrears that they will be allowed thirty days from receipt of notice
* within which to pay, the surns due without interest, or, where an ex-
- tension’ of .time in. which to make such payments is not authorlzed“;

. by any act of Congress, they may obtain an extension for oné year
from;the anniversary of the entry last -preceding the passage-of this

act’ within which to pay\the installment due on the date of such

“anniversary, or any part -of any precedlng installment, where pay-

" ipent thereof has not yet been made, by paying to the receiver interest

in advance at the. rate of 5 per cent per annu,m, on the 1nstallment ;s

RN
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* due and unpald from the maturity - of the unpald 1llstallments to the ;
_expiration of the period of extension, and that, in the event of their
-, failure, within the time allowed, to make any payment that may be“
" “due or to make the interest payment requisite and necessary to obtain |
~ the extension prov1ded for in thig act, where their right to such ex-
‘tension i dependent upon the provisions of this act, you will report}\
. their ‘entries to this office for cancellatlon and for forfelture of all
payments ther etofore paid.
“You will note that said act provides-that in- the event of any in-
stallment becoming due within one year from the passage of this act
~and for which an extension of time for payment has not been other-.
wise authorized, the time for paying such installment may also be ex-
tended for a period of one year by paying interest thereon in advance
at the said rate of 5 per centum per annum. Advise mterested parties: -
hereof. - :
You ‘will also note that any payment Whlch has. been extended
under this act may thereafter at the discretion of the Secretary of .
the Interior be extended for a further period of one year in like man- -
ner. This act further provides that where commutation proof is sub-'e
-mitted all of the unpaid installments must be ‘paid at that time. * \
Amounts paid as interest should he noted on the records and. ab-
i stracts of moneys received with the fact that they were pzud in con-» '
. fonmty with this act.
‘Final certificate and patent will not issue under any entry untll*
full payments have been made. =
'-After extensions of time for payments on account of mlhtary or
" naval service, further extensions may be granted under this act, and
in the grantmg of such further extensions you will observe the dis-
' cretion given in Circular No. 647, dated June 9,1919 (47 L.D. 191),;; ;
" ' that the period of military or naval service should not be cons1deled .
© ' a part of the time orlgmally allowed for the completlon\ot the
o payments ' _
N B S Cray TALmIA_N," ’

, ' . Commissioner. .
: Approved ‘ R
. ALEXANDER T VOGELSANG, » v
oo First Assistant Secretary, PR
JAMES L. TOBEY Sl

Decided March 15, el -

.ENLARGED HOMESTEAD—ORIGINAT—L]’\[IT oF LENGTH
=~ An orlwlnal entry may be allowed under .the act of February 19, 1909 as
amended by the act of July 3, 1916, for lands, exceeding one and one- -half
. +.miles-in extreme length, provided’ tlat »-they are located in as compact a
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body ag’ the avaﬂabﬂltv of the pubhc lands sub]ect to ent1y, will perm1t
but the generdl /Tule as to limit of length must be adheled to where

sufﬁc1ent lands 1ema1n subJect to entry. )

PRIOR Ruring EXTENDED——CONTR&RY REGULATIO\*S AMENDED

v \

T Rule in the: case of- Georde ‘G, ‘Vance' (47 'L D., 370), extended and all

- 1egu1at10ns not' in harmonv herewitli amended.

- Voerrsane, First Assistant Secretary : ' v

: “On- September 12, 1919, James L. Tobey ﬁled homestead apphca—,
tion 026622 Lamar land dlstrlct ‘Colorado, under the enlarged home- .

stead law for lots 24, 26, and 99 Sec. 35, and lots 19, 22, 24, and 26,

~ Sec. 36, T. 318, R. W ,-and Tots 8, 14 15, and 20 Sec 31 T.31 - -

S, R. 46 W.,:6th P M. contammg 250. 74: acres.. . The apphcatlon was
~re]ected by the reg1ster and receiver because the land extends more-‘ :
- than 1} miles in length.
~The applicant appealed to-the Commissioner of ‘the General Lend

Office who' by decision of August 30, 1920, affirmed the ‘decision of
the local officers and further advised that 1f the apphcant eliminates
- gufficient aréa to reduce the length the entry may be allowed. = Tobey -

has prosecuted his appeal to the Secretary of the Interlor and the

“ _record is now before the Department
"~ Section 1 of the enlarged -homestead act (35 Stat., 639), declares

" that lands entered thereunder shall be “located in 2 reasonably com-
e pact body and not over one and one-half miles in extreme length.”

- This Department can not concur in the (Jommlssmner s interpreta-
" tion of the prov1s1ons of the enlartred homestead law apphcable to

- cases like this one: : e

Tobey shows in his appeal that all the lands surroundmg the tracts )
applied for are covered by other entries and that he has qpphed for
the only vacant land available that is contiguoeus to any tract in his

L apphcatlon Tt would seem, therefore, to be impossible for him to

* ‘have made application for land in a more compact form by ehmmat- .
1ng any of the tracts and including others. 3 g .
The. limitation made in the original enlarged homestead aet, th‘tt\

the ‘land should ‘not extend more than one and one-half miles in

- extreme length was for the purpose of enforcing its further require- -
' ‘ment that the lands covered by an entry should embrace ('onhguous
u tracts and be in one “reasonably ‘compact body.”  If that law had
_remained unchanged this apphcatlon made under section 1 of‘the - -
~ . original act dould not be allowed in its present form. - But after that
~act had been in opelation' for more than seven years it was found

that its gemeral. objects and purposes were in many cases bemo;
_defeated b'y its requlrement that the entered Jands should be in one.

‘compact body, and to overcome that hindrance and afford home® *

* seekers larger opportunity to secure the benefits of the. act, Congress
rm eﬁeot nullified the original provision as to compactness through

¥
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the amendment of July 3 1916 (39 Stat 344), Wh1ch by addmg '
section 7 to ‘that ‘act authorlzed add1t10na1 entries. for incontiguous
lands located Wlthln ‘twenty miles of the land covered by orlglnal-‘

~ entries. ..

- Having thus in effect abandoned the reqmrement of compactness,\ »
_it is reasomable-to assume that Congress. did not intend ‘that - the .
hmltatlon as to length made in support of compactness should con-,
- tinue as.a. mandatory requirement, and: particularly in cases like
the 'present one where all the adjoining lands.had already been’
“entered by others: - To so hold would not only be unreasonable but
‘it 'would in effect defeat the primary purposes of the enlarged home- *
stead laW by preventmg entrymen- situated like the appellant i
this case from exercising their full rlght under said law. v o
This Department is, therefore, of opinion that entries such.as the

one here involved should - be permltted' and sustamed in all cases* .

where the entry is as compact as the availability of public lands
will permit, notwithstanding the general rule which must be still
" adhered to that under other and permissible. circumstances entries:

-must be made in-a: compact form and can not éxceed the prescribed - -

length in cases where -there are suﬁ"1c1ent adgacent lands. sub]ect to
-entry. , ' . S
This conclus1on is “in harmony W1th and’ is. supportedK by the -
" decision in “the case of George G. Vance (47 L. D, 370), wherein
the Department held that the limitation of one and onechalf miles
in extreme length does not apply to the length of the combined
areds, Where an entryman malkes an additional entry for contiguous .
land and is unable to malke entry in & more compact form. The
" holding’ here extends that rule and does away with the necess1ty‘
" - .of entering the land. under two applications. - All regulations not in
harmony Herewith are hereby amended. - ’ I
' The, Commissioner’s deciSion is reversed.'

ENTRIES ‘UNDER SECTIONS 4 AND 5 OF THE STOCK-RAISING
HOMESTEAD ACT: . S

_ INSTRUCTIONS.
[Circular No. 740.] S e

~ DepARTMENT OF THE INTERTOR,
‘GenNeraL Laxp Orrics, .
: Washmgton, D. 0, M arch 16, 1921

N

REGISTERS "AND RECDIVERS,
! UNITED STaTES Laxp OrFIcES:

Your attentlon is invited to the :Eollowmg 1nstruct10ns in con- -

nect1on Wlth the stock ralsmg homestead act of December 29, 1916 -

. J A
\ \
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‘ (39 Stat 862), recently recewed by thlS ofﬁce from the Secretary 3
‘of the: Inteuor ’

One who bas made’ an addltlonal entry undel either sectlon 4 or sectlon 5 of\"

the'act is qualified to make an add1t10na1 entry for such a quantlty of des1g— f

“nated land within: ‘twenty miles of the ‘original entry as, when added to the.
L oarea f01mer1y acquired, will not exceed. approx1mately 640 acres.

. Crax TALLMAN, _
- ' - Commaissioner.

HARRIS v COIL.
Demded March 16 1921,

PRL‘I’ERDNCD RIGHT—HOMESTEAD ENTRY—-—CONTESTANT—MILITARY SERVICE

- ..The act of March 8, 191Q relieving  public-land claimants fl()lll penaltv for -
' forfeiture for failure to perform any. matemal acts required by law under
" which the claims were 4sserted during the period- of their m1hta1y service,
suspends the running of the time within which preference right must be
. exercised, where.a successful contestant enters the military service prior
“to the expiration of the preférence right period, without. having éxercised B
~'“his right ; but the tlme conrmences to run agam 1mmed1ate1y upon h1s dls-‘
cha1ge - .

VOGDLSANG, F st Asswtant Secretcory ; :
Morris E. Coil has appealed from decision of the Commlssmner of"

"' the General Land Office; dated May 25, 1920, holdmg for cancella-

tion homestead entry for the W. %, Sec. 34: T.. 15 N, R 29 E., M. M
- Miles City, Montana, land dlstrlct

. The land above described was formerly embraced in a hemestead o
" entry made by Elmer R. Stewart, which was contested by Milford

R, Harris, February 25, 1918, on alleoatlon of abandonment and de-

fault in - residence, cultlvatlon and improvements. In his contest
- affidavit Harris stated hlS intention to make entry under the home- -
stead law in the exercise of his preferred right if successful in the
o ‘contest The contestee defaulted and Harris was. notlﬁed of his .
right to make apphcatlon -which notice wag received by h1m May
8 1918. . ‘ - -
The land was entered by Mary E. 0011 September 24, 1918 Wh1ch ‘

latter entry Was rehnqmshed June 11, 1919, a,nd Morris E 0011 made. . it

. “homestead entry thereof. . , -
R 2 appears that Harris entered the mlhtary service May 27 1918 ‘
~and whs discharged therefrom February 17, 1919. He filed" home— N

‘ .stead apphcatlon for the land involved October 11,1919, statmg that" o
he was the head of a famﬂy, unmarried and over twenty one years. r

- _of age. The apphcatlon was suspended by the local ofﬁcers because
of conflict with. the prior entry of 0011 ' '
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: Under date ot May 25 1920 the Commlssmner ‘of the General /
 Land Office Leld the entry of Coﬂ for .cancellation because: of the
application of Harris under his’ ‘claimed preferred right. of ently"'
rawarded under the Stewart contest. =~ © . .
_ In support of hisappeal Coil urges that Harris'was under twenty- o
,[ one years of age, when he brought the contest against ' Stewart’s
" entry, and would not be twenty-one years of age until October, 1920;

- that the thirty day preference- r1ght began to run May 8, 1918 and ‘

expired before Harris had been in the military service f01 fourteen .
days, and hence, before Harrlg was qualified to make homestead
. entry; that the attorney for Harris endeavored to get him to make -
-apphcatlon for entry and sent papers to him for that purpose but;
‘Harris failed to apply, and- the said attorney then assisted Mary E. °
Coil to make entry in the full belief that Harris had abandoned the
“case; that the preferred right of Harris had fully expired; that -
o appellant has established residence on the land, built a house 14
by 22 feet, a barn 20 by 18 feet, chicken house 12 by 8 feet, well 40
feet deep, broke and put in ‘crop 12 acres, dug post-holes for one
. mile of fence, and has material on the ground for fencing a largel -
portion of the tract. - :
i+ In response to the appeal 1t is said in behalf of Harris, that Coil

should not be allowed to claim equities on account of the improve- *

ments made on the land. because he was informed of Harris’s claim
" before makmg them. Tt is also said that Harris did hot have money -
~ enough to take up this matter when he was discharged from ‘the

" army. It is admitted that he was not twenty-one years of age when

. be filed the contest, but his exact age is not.stated. A certified copy o
“of the certificate of discharge from ‘the military service states that =~
' Harris enlisted May 27,1918 ; that he was eighteen years of age When' :
- “he enlisted, and that he was dlscharged Feblualy 17,1919. '
» Little need be said -on the questlon of Harris’s quallﬁcatlons to

. make entry. The preferred right' commenced to run on-May 8, -

1918. At that time Harris was not twenty-one years of age. He -

'could ‘1ot have made homestead entry except upon showing that he . -
“ . wag the head of a family. No showing of the facts sufficient to con--

. stitute him a head of a family has been made. When he had served
fourteen days in the army. he was qualified regardless of minority

- nnder section 2300 Revised Statutes, but -that occirred more than
" thirty days after he received notl_ce of his preferred right. - i
" “Proceeding, ‘however, upon 'the theory that he may have been' -
quahﬁed as head of a famﬂy, the time did not run during the period '
of military. sérvice. - See section 501, act of March 81918 (40 Stat.,
440, 448). Also the case of Wise ». Scott (47 L. D ,'301), Whereln -
it- was held that a preferred 11ght is Wlthm the pr: otechon of sald act
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;durlng the perlod of mlhtary service,’ But the running of the -

. ¥ 'preference right period was merely halted during the period of mili-

“tary service, and immediately commenced to run again when the

\soldler was discharged from the service. Nineteen days of the period
 had run’ When he entered the serv1ce and only elevén remained after
' dlscharge It -was nearly eight moriths before he filed his applica-

tion.  Certain prior correspondence is mentioned, but neither the. -

date nor purport thereof can be determined from the record, and there

is nothing to indicate that Harrls took tlmely actlon toward clalmmo e

" -his preferred right of entry.
o The deelsmn appealed from 1s aceordmoly reversed

HARRIS v, COIL.

Mot1on for rehe‘mrmg of departmental decision” of March 16, 1921‘, X

(48 L. D 3 39), denled by First ASSlSt‘Lnt Secretary Flnney, Aprll ;
28,1921,

h . . —_—

FOURTH SECTION ALLOTMENT ON THE CAMP MeG‘rARRY ABAN-‘,"‘ -
' . DONED MILITARY RESERVATION ‘

INsTRUCTIONS.

“Z \ Co SR DDPART‘\IENT OF THE INTERIOR, :
T N ' Washington, D. C., March 24, 1921

t THD COMMISSIONER oF.THE (FENERATL LAND OFFICE

The Department is in receipt of your letter of February 26 1921
. in reference to three allotment applications of the Carson Crty,.

Nevada, eries under the fourth section of the general allotment =
~law, with request for. 1nstruot10ns as to Whether patent should issue - .-

‘thereon as follows _
" No.'502 of Geowe ‘Miller, W. 3 SW z, Sec. 30

* . Ne: 588 of Louise Mlller, E. % SW: 4, Sec 35

No. 504 of James Miller, W 3 SE. 1, Sec. 35, T. 42 N R. 25 E M.- D. M.

- These apphoatlons were filed August o1, 1893 by ‘Dick Mrller ‘
for his minor children above ‘named, and were approved by - the’

o ~.Department June 9, 1897, in regular course, -apparently no question s
~ being raised or suggested by ‘the record as to the legal status of

the lands although they are embraced within the Camp McGarry o
: abandoned mlhtary reservation. T

Your question is plompted by the- dec1s1on of the Department L :

da,ted August 11, 1918, in the case of Evans Sam which held that
~an allotment of. land could not be made to an Indlan w1thm the said.,
B abandoned mlhtary reservatlon, and de0151on of February 2 1918 o
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ot inyolving the direct questmn ‘appears to. make for a dlﬂ:’erent'

S~

“‘conclusion.

The lands within' the Camp MeGarry abandoned mlhtary reser—‘
.vation were surrendered to the Department:of the Interlor March
95, 1871, for ‘disposition at public. vendue under the provisions. of
the act” of February 24, 1871 (16 Stat., 430). Not haying been dis-
posed of they come under the prov151ons of the act of October 1,

© 1890 (26 Stat ; 561), which provides:

,That all the agricultural lands embraced within a military’ 1'eservat10n in,

- the State of Nevada, which have been placed undeér the control of the Sec--

f

reta1y of the Interior for dlspos1t1on be d1sposed of under - the homestead
laws, and not otherw1se .

-~ This act was supplemented by the act of August 21 1916 (89 Stat.,
518), which provided that said lands should be dlsposed of under the
~homestead- and desert land laws and not otherwise. = -

The -case of Evans Sam; above referred to, 1nvolved the direct
quest1on whether lands W1th1n the said abandoned m1l1tary Teser-
_vation, which were then subject to disposal only under the act of-
Oetober 1, 1890 supra, were properly subject to appropriation- under
- the fourth seet1on of the general allotment act of February 8, 1887 -
(24 Stat., 388), as amended, and it was- therein held i

In view of this leg1slat1on, the only possible way that nonm1ne1a1 land could -
be validly: d1sposed of in this area under the fourth section of the .allotment ‘

aet of 1887 (24-Stat., 388), would be to hold that such allotment act belongSJ

-~ among “ the homestead laws ” referred to in the act of October 1, 1890.

»

‘ be construed to ‘mean practically the same it°does under the ‘homestead: Iaw, :

<. In 82 L. D., page 19; the Department held that said act of Februery -8,

1887—
Cosis,in its essent1al elements, a. settlement law; and that to make such

- act effective to accomplish the purpose in view, it.was doubtless intended it~

should be administered, so far as applicable, like any other law based upon
settlement’ Indian - Lands—Allotments. - (8 L. D., 647). - When the evident’
puipose of the act is considered, the term ¢ settlement ’ thereln must 1nemtably

‘where the ‘essential requirement is -actual 1nhab1tancy ‘of the land to the
exclusion of a home elsewhere.” : :

But holding that this act 1s a - settlement law, to be adm1mste1ed 11ke any
other-law based on settlement, or even that “ settlement” should be construed
‘ to mean the same ds settlement in the homestead law, is far from deciding.
. that this allotmeént act itself 1s one of ¢ the homestead laws,” W1th theu exp11c1t
requ1rements as to cultivation as well as residence. »

Subsequently in the ‘case of Bililik- Izhi ». Phelps, supm, the

Department had occasion to construe section 31 of the act of June

25, 1910 (36 Stat., 855), authorizing allotments, to Indians havmg
1mprovements or occupymg or llVlIlO' upon - lands within ‘national -
forests, in conformity with the provisions of the general. allotment
laws, and it was. therein held that national forast lands llsted and

I g . . ) : S

[
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" in the ease of Blllhk Ilel . Phelps (46 L D 283) Whlch whlle“‘ .

~
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- desxgnated as: sub]ect to entry only under the forest homestead law

_.of “June 11, 1906 (34 Stat., 233), were not thereby éxcepted from -

" ',allotment to an Indian under the prov151ons of section 31 of the act

" of June 25, 1910, supra, that the two acts were not ificonsistent, one
”‘Wlth the other on the contrary that the forést allotment, act is the
 concomitant of the forest homestead act, the ob]ect in both:being the

same, that ig to permit agricultural use of.lands suitable for that

purpose, and gives Indians, as well" as whltes, the right to secure

‘homes. upon these lands. -

It was held further that, inasmuch as sectlon 4'of the general allot—

_’ ment law of. February 8, 1887, supra, is in its essential elements a

" settlement law partaklno much of the nature of the homestead. rlght
- and intended to afford Indian settlers upon public lands the same
pr1v11e<res of entry as white settlers, an allotment of coal lands within

.a national forest was allowable and came ‘within the purview of the =

act of June 22, 1910 (86 Stat. , 583), which authorizes agrlcultural

entries and Qurfa.ce patents for such lands The latter act in seé-

: ‘3't10n L provides:.

That from and after the passage of. th}s act unreserved pubhc 1ands of the v
United . States exclusive of Alaska, which have been thhdrawn or classified as . -
coal lands, or'are viluable for coal, shall be subject to. appropnate entry under :

- the homestead laws. by ‘actual settlers only * “*..%¥ with a reservatlon {0
the United States of the coal'in such lands. * % * . . N
Here provision is made for the entry. of withdrawn or class1ﬁed
. coal lands “under the homestead law by actual settlers only” and
s mamfestly the decision proceeds upon-the theory thatan Indian set-
tler cla,lmlng the right to. allotment under the . general allotment
laws, is- practically on the same footing with the white settler on the
- public domain under the homestead law, and keeping in mind his
habits and customs and the nomadic instinets of his race, should be -

o 'treated and dealt with in all respects as any other homestead settler
or clalmant ‘The effect of this decision was and is to impress.an -
allotment on the public domain under the fourth section with the -

character of an Indian homestead entry and in the admmlstratlon of

s

" the law to make one the equivalent of the other, which, to all 111tents L

" and purposes, had been previously done in the case of J im Crow (32 *

L D.;657;659), and broadly speaking, to accord to such: Indian allot-

- tees the prlvﬂeges and benefits of the laws relating to homestead set- '

- tlers generally upon the public domain. In the case of Jim Crow the -

~ Department said, first referring to the Indian homestead acts. of
March 3, 1875 (18 Stat., 402, 420), and July 4, 1884 (93 Stat., 76,96) :

. The géneral allotment act; so far as it affects public 1ands and the preceding:.

~Ind1an homestead prov1sxons, are. §o clearly connected. that - they should be: . -

construed. in pori materig as relating to the same subject mattel The later

. allogtment act but carries forward the policy of the former enactments to glve
B ,’Ind1ans a nght to secure homes upon the pubhc domam

v EE

I

i
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T SR 1) Y obJects of the laws relating to Ind1an homesteads a1e the samex
as those relating ‘to Indlan allotments on the public lands, the status of the -

-ndlan cla:mant’is the same under both classes of laws, the duties and obliga- o

tlous of -the Government are the same. - Both the legislative and. the executlve i

’ branches of the ‘government: have recogmzed these similarities of plrpose in

the laws, standmv of ‘claimants -theretinder, and obligations of the government

“This doctrine was reafirmed and applied in the case of Toss
Weaxta demded\September 29 11920 (47 L. D., 574), wherem it was -

i stated

The Department all along has cons1dered Indian homesteads and Indlanzv»-

allotments upon the public domain as being upon practically the same foot- - -
1ng,,and Congress has recognized the similarity. - An Indian allottee, by. V1rtue. '
".of the approval of his allotment by the SeCLetary of the Interior, acquires

equitable. title in the land but,the legal title remains in the ‘Government.
. This 1s equally true of an Indian homesteader  under the act of 1884.

In-this connection, it is observed that in the Turtle. ‘Mountain act -

of April 21, 1904 (33 Stat., 189, 195), the selections to. which Indians
are: entltled thereunder, both on ‘the reservation and public domain,
are characterized as “homesteads”, and in the opinion of the-
- Assistant Attorney General dated January 24, 1905. (19 Opmlon

Ass1stant Attorney General, 40, 45), it is said:

\ : :
It is “apparently a matter of form rather than-of substance Whether the

‘ land awarded to the membérs of thls tribe; or the claim thereto be desﬂgnated‘

as an “allotment™ or as a “homestead - The\purpose is to securé to each- -

member land for h1s individual use ‘and occupation and. eventually to vest in

him the full title of ‘such land. No condition as to residence oz Amprove-
ment is~imposed and in this respect-the. claim paltakes of the nature of an”

A allotment rather than of a homestead

It is- 1nterest1ng and of qdvantage in conmdermcr this questlon*

" to go back to the original homestead act of May 20, 1862 (12 Stat.,
392), and note the development of the congressmnal pohcy relatmg}

to Indian allotments on the public'domain. Under this act the right
.to enter a homesteftd was limited to citizens of the United States,
or ‘those -'who had filed their declaration of intention to become

: such. Ind1ans were not citizens and could not be naturalized -ex- -
L cept by act of Congress. Elk ». Wilkins (112 U. 8. ,94). And no

“such authority had been generally granted at the t1me of the home-

stead act. Consequently an Indian could not originally enter - a

homestead. On March 8, 1865 (13 Stat., 541, 562), Congress ex-
‘tended, the benefits of the homestead act of 1862 supra, to “ each. of

_the chiefs, Warrlors, and’ heads of famlhes of the Stockbridge and *

Munsee tribe in Wlsconsm exempting the homestead thus ‘secured
from “any tax, levy.or sale whatever,” except,as therein stipu-
. lated. . The act further provided a method by which these Indians
mlght attain c1t1zensh1p By the act of March 3, 1875, supra, it.
‘wWag declared that any Indian or head of a famﬂy of twenty one

[ -

N
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years of age, who shall have abandonsd his tribal relatlons, shall
be entitled to the benefits of the homestead law of May. 20, 1862,

S aupm, with a provision that the title of lands thus acqmred shall

~ not be sub]ect to alienation or emcumbrance for a perlod of five

years. from the date the patent issued therefor. ' The aet of Janu-
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cary 18, 1881 (21 Stat., 315), extends the period of nonalienation .

as to. the Winnebago Inchans of Wisconsin making it twenty years: '
. instead of five, as fixed in the act of March 8, 1875. -Then'came
the act of July 4, 1884, supra, a general law Wh1ch granted to In- -~

dlans whether thev had abandoned their tribal relations or nof,

g rlghts to homesteads subject to. restrictions for twenty- five years - '
~on alienation. ~ United States »; Hemmer (241 U. S., 879)." Sub- -
. sequently Congress enacted Ieglshmon known as the general allot- -

" meiit act of February 8, 1887 (24 Stat., 388), by section 4 thereof

authorizing the qllotment of homesteads upon the public domam ‘md\ f

o

prowdma——

That where any Indian not residing upon-a reservatxon * O x shall make

T gettlemient upon * ¥ *° * any lands of the United States, he ‘shall be entitled v
* % "¢ tohave the same allotted to him, or her, and to his or Lier chﬂdlen in -
qua11t1t1es and ‘manner as- prowded in this act for Indlans res1dmg upon ol )

reserx ations. -

. This act, as snd by the Department in the Jim Crow case, suprd, "
“but carries forward the policy of the former enactments to gwe'

" Indians a right to secure homes upon the pubhc domain.”

True the general allotment law imposes no specxﬁc conditions' *

- respecting residence, cultivation and improvements as in the case of

a regular homestead by a white settler. It is required of the Indian

only that he make settlement and his right to a homestead is made
\ to arise from and depend upon such: occupation and use of the land,

as an Tndian considering his habits and customs of life, Would in'the -

nature of things, subject it to. In the legislative: mlnd the essential 3
i:hmg was. that the Indian evince a purpose to attach himself to the -
“land and conform in some measure to the habits and pursnits of

, civilized life, and upon proof of this he became entitled to.a patent.

L. D., 344) :

thle the act contains no spec1ﬁc reqmrements as to what shall constitute

g settlement it is ev1dent that the Indian must definitely assert a claim to. the n
Jland based upon: the reasonable use.or occupation thereof conmstent with his~
' -mode of hfe angd: ‘the character of the land and. climate. . S )

"+ In this connection it is’ stated in regulamons of Aprll 15, 1918 (46 :

(/onmderlncr the manifest policy of Congress, as revealed in the SRR
“'various enactments herein discussed, to grant permanent homes to -

Induns on the public domain as freely as to white people, and giving -, o
" .a broad and liberal interpretation, rather than a technical signifi-
A catlon to'the words “ homestead laws ” as used in the act of Oetober
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L 1 1890 .supm, the Department is convmced that a fourth sectlon' :

allotment comes within the purview of those laws and that the lands E

lethln the Camp McGarry abandoned ‘military - reservation may
: properly be held subject toallotment under said fouirth section.

Taken in a limited or technical sense the words “homestead laws” -
are usually intended to describe the right defined by the public land 8
laws as a homestead ; but the homestead law must be regarded as'a
/Whole and its dlfferent sections and provisions must be so construed-

Cas not only to harmonize with each other but to carry out the obvious . .

_purpose of the law, and the intent of Congress in -its enactment.

a . Manifestly there.is ncthmg in the true nature of a fourth section-

allotment on the pubhc domain 1ncompat1ble with the homestead law. .
~ On the contrary it is fully -within the spirit of that law, and hemg L
~ within the spirit “it is as much Wlthm the statute as if it were within
the letter.” ~ : P

"In the absence of other ob]ectlons therefore, patent should issue
- on the three apphcatlons here involved. . The decision of August 11
s 1913 in the case of Evans Sam will no longer be followed. .

: o y , E.C-F INNEY, .

S o Fzrst Asszstcmt Secmtmﬂj

' /

: ‘V./: OIL- PROSPECTING PERMITS IN' ALASKA———PARAGRAPH (a), SEC-

~TION 10 OF THE REGULATIONS oF MARCH 11, 1920 MODIFIED
INSTRUCTIONS ‘

DEPARTMENT OF THE. INTERTOR, .
W askington, D. 0. s M. arch 28, 192]

' ‘THE COMMISSIONER OF THE GENDRAL Laxp Orrice: o
Section 13 of the act 'of February 25,1920 (41 Stat., 437, 441),. '

,,authomzes the Secretary of the Interior to grant a perm1t “to pros-
- pect for oil or gas upon not to exceed two thousand five hundred and

: s1xty acresofland  * * *' not within any known geologlcal strue-

" ture of a producmg oil or gas field,” with the proviso that “in the "

Terrltory of Alaska prospecting perm1ts not more than five in num-

", ber may be granted.” - The prdviso also. grants longer periods for

-beginning and completing prospecting than in the States.
~In order to encourage exploration and. development in Alaska,

prov1sos to sectmn 22 of the act permit the Secretary of the Intermr

‘to fix rentals. and royalties:and to waive payment of any rentals’
or royalties for not exceeding the first five years of any lease.

.Section 27 limits an individual to holdmg at one time more than
three oil or gas leases “in any one State,” and not more than' one o

o 1ease W1th1n the geologw structure of the same produ,cmg o1l or gas»x o

[
\ S
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L _ ;,'ﬁeld Ae under the proviso to sectlon 13 five permlts may be granted :

to an individual,, corporation, or assotiation in: Alaska, it follows

that upon dlsoovery of oil or gas within areas so permltted ﬁve ; 3

leases may be granted.

In+the original mstructlonS 1ssued under said act it ‘was- held. o

Y

- , (sectlon 10, paragraph (a), relating to perm1ts in Alaska) that' -

' : a. person assoc1at10n, or 001p01at10n is authonzed to hold; five perm1ts at one . “

“time in sa1d terr1t01y, but only one permit in. the geologlc stlucture of’ any one -

" producing. oil field..

To the extent that 1t was suggested: that any prospeotmg permlt,‘ RS

could i issue under the act, either in. Alaska or elsewhere, for lands

. 1n the geoloom structure of a producmg oil field, this was mamfestly o
"error; and to correct that error, the words ¢ of any one produolncr‘

 oil ﬁeld ” were stricken from the paragr aph quoted, and “any one”

* substituted for ¢ the ? before “ geologlc structure, '50. tha,t 1t noW'_' '

.reads e S ; \ ORI

“a person assocmtwn, or cmporatlon is authorized to hold ﬁve permrts at one '

tlme in said terrltory, but only one permlt in any one geologw structure ;

. As'thus.amended, the 1nqtructrons are. open.to the obJectlon that
there is no provision’ of law: plaemg the restriction upon gas and.

oil permits in Alaska contamed in the last clause of the sentence ]ust
“quoted.

.There' are, Wlth the exceptlon of a small area near Katalla, no-:

producmg structures or areas in Alaska, and with that exception, and

~ possibly the Yakata field; the boundarles or pos51b1e structures ofv B

““fields have not been asoertamed or defined.

- The evident intent of the act is to prevent monopoly, but to also‘ o
- encourage development. Exoeptlonally hberal prov151on 1s made

~with respect to Alaska.

“A’s stated in the last clause of paragre,ph 2.of the regulatmns the o

" granting of a prospectmg permit is discretionary with the Secretary,

and this is true of the approval of assignments of permits. .

Having in mind-the intent of the act above: outlined, itis held that;_
one: 1nd1v1dua1 corporation, or association may locate and obtain but

" one permit in a’geologic structure of a nonproducing field, but. for - |

development purposes assignments to a quahﬁed md1v1dual corpora- - ‘

~ tion, or-association, outside producing oil or gas fields, for not ex-. -

ceeding five permits in Alaska, whether contiguous or noncontlguous,

. may be presented for the consideration of the Seoretary of the In-

~ terior; and hlS approval it he shall find same to be in the publlc in- -

H oraph (a) is moohﬁed S,
: L ALBERT B. FaLr,
: Secretary

: -terest g L e EARA
* To the extent. of its confhct Wlth the foregomg, seotlon 10, para-f« o
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WIEGERT v. NORTHERN PACIFIC RAILWAY COMPAI\TY (ON RE-
~_HEARING).

S »Decided March- 80, 1921.

S UBVEY-——LA ND DEPA RTMEN 'I‘—P A .[‘EN T—S ET’l LEMENT

‘When a patentee acqulesces in an adJustment made by the Land Depart—
" ment incidental to  the resurvey of a township, a settler who' has not
.acquired any vested interest.in’the'lands affected by the resurvey is not
in ‘& position t0 raise an objection that the tract shown by said 1ésurvey

as having been patented 1s ‘not, {in" fact, the identical tract. that was -~

LI

* patented.- - . - s
SURVEY———-WITHDRAWAL—SETTLEMENT ’ i B

Where lands are withdrawn from entry and dlsposmon pendmg ‘the Te--

.survey of a- townshlp, the proviso to the act of March 38, 1909, does not

except from the operation’ of the statute a settlement made subsequently fo:
- withdrawal, but the right to initiate the claim, which must conform to the

plat of resurvey, is postponed until vacation of the Wl’chdrawal order

FINNRY, Firse Asszsmnt Seeretary: - . - o
Ehzabeth F. Wlecrert has filed 'a motion for rehearlng in the above
entltled case in Whlch this Department by its decision of January 27
1921, affirmed the decision rendered by the General Land Office on-
July 21, 1920, sustaining the action of the local office in rejecting her
homestead entry application, Lewistown 041635, for partial conflict -

with an indemnity railroad selection prev1ously patented to the -

- Northern Pacific Railway Company. l
-The main ‘point at issue presented by the appeal from the General
* Land Ofﬁce was as to the validity of a governmenta,l resurvey by
_which various claims of patentees were adjusted in such manner as-
to embrace within one of the patented claims certain lands upén

_ which the appellant had placed improvements with the expectatlon

of including those lands in-a homestead entry.
The motlon raises a contention‘to the effect that the Government

~has n,e authority to make 2 retracement or resurvey -of lands that o
have: been patented and that the Land Department has no jurisdic- -

tlon to. adjust the.boundaries of patentees; that consequently its
- action in adoptlng as an official survey, a resurvey which locates a:
tract that was shown upon the orlgmal plat as an odd numbered

" section, in such position as to include a portion of a tract orwmqlly
“"shown as an even numbered section, and to exclude a portion of said

odd numbered section, is invalid. Tt is urged that thé_plat shows
" the so-called resurvey was neither a retracement nor a resurvey. Ref-

* erénce is made to-certain court’ decisions cited in the Departmental -

decision’ and it ig argued that of those- decisions; two only are in -
point, namely Hess ». Meyer (78 Mich., 259, 41 N. W., 422) and.
Washington Rock Company v. Young (29 Utah, 108, 80 Pac 382),

a,nd that they sustain the contentlons of the appellant

e

.
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The motlon does not raise any issue that was not consmlered in the )
o Departmental decision. - Hess o, Meyer and. Washlngton Rock, Com-

: ".1Jany ». Young were cases’ 1nvolv1n0‘ disputes: over location of
“‘boundarles between patented claims. The rlghts of the litigants

“had beeome vested prior to the ‘making of ‘the resurveys, and the
- courts held, and correctly so, that private rights that had already;'f Ly
become Vesterl could. ot be disturbed by a resurvey made by govern- -

", ment or county surveyor. These decisions ‘are in point in so far as -
‘the patented lands affected by the resurvey under attack are con- -

cerned. - If the patentees-had refused to acquiesce in the correctness SO

- of that resurvey, they were perlleged to resort to the courts in order

- that’ they ‘might have their boundaries adjusted and their disputes .= |

ad]udlcated But the patentees having acquiesced in the action of the

TLand Department in making the resurvey and the adjustments !
- underit, without resort to the courts, such acquiescence amounted to
) determmatlon that the tract shown as the selection patented to the

- Northern Pacific Raﬂway Company on the. plat of resurvey was the
*tract which it selected in accordance with the plat of the original
“survey. . That company was 1n, a position to complain, if it was not

'satlsﬁed But one who had never acqulred a vested inteiest in: any SR

“of the public lands affected by the resurvey had no right to object. -
The determination ‘of what lands remain to be disposed of by‘f

o ;‘the Government is one of the results of the resurvey of a township - - .

“in which -portions of the lands have been patented and other por- -

" tions are unappropriated. It has long been the custom to cause all |

- public lands in a township that is to be resurveyed to be withdrawn.

- pending the resurvey, asa protection to those who may have an in-

_ tention of initiating claims to the unappropriated lands.  The Land - -

" Department is charged with the duty. of surveying the public lands
' ‘and must primarily determine what are public Jands subject to sur- -
“vey and: disposal under the public land laws, what lands have been -

- ,’surveyed what have been disposed of, and what are reserved, and.

. its exercise of Jurlsdlctlon can not'be questioned by the courts before -

it has: taken final action. , Kirwan ». Murphy (189 U.'S,, 35).. In the '
case at bar the lands in the township that was to be resurveyed were , <

- 'withdrawn. At the date of that withdrawal the appellant had. not
B acqulred any vested interest in public lands in that township. The "
“withdrawal remained in effect until the plat of resurvey was approved

Consequently she could not bring her claim” within: the proviso to
- the act of March 3, 1909 (35 Stat., 845). " Her right to even initiate -
_a claim was postponed until the vacatlon of the. withdrawal order,
and then any claim initiated by her must conform to the plat of
resurvey. The principles enunciated in Hess ». Meyer and Wash-‘
1ngton Rock. Company v. Young are mapphcable to her case:
52403°—VOL 48——21—4 v
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Ttis allevecl in the motion that the Northern Pamﬁc Rrulway Com-.
‘pany is inclined to. recognize. that the. resurvey as made is 111egals'
and it is suggested that much future trouble may be: avmded in ‘the .
~courts if an adjustment of the matter can be eﬁected between said -
.company and the appellant. Inasmuch as the Land Department has

no authority to enforce the rallway company to make or submlt to
- an’exchange of lands for the benefit of the homestead entry apph-
" cant, it is obvious that any negotiationsaiming toward an ad]ustment

" of the matter should be had between the interested parties.
The motlon is, therefore, denled -and the decision adhered to.

- - - N
\\.

REGULATIONS GOVERNING COAL PROSPECTING PERMITS IN
ALASKA. . /

[Circular No. 744?]
o DEPARTMENT OF THE INTERIOR, Sl

. Gexeran Laxp OFFICD, .
’ Washmgton D. 6’ March 30, 192]

REGISTERS AND REonrvnRs,
Untrep States Laxp OFrices ix ALASKA

By act approved March 4, 1921 (41 Stat., 1363), the atct of October'

20 1914.'(38 Stat., 741), ent1t1ed “An Act to prov1de for ‘the leasmg

of coal lands in the Territory of Alaska, and for other purposes, was s

amended by adding to Section 3 thereof the followmg

And promded further, That Where prospectmg or exploratory work.is neces-

' sary to determine the existence or workablhty of' coal deposits-in any unclaimed,

undeveloped area in Alagka, the Secretary of the Interior may issue prospectmg\'

permits for a ternt of not to exceed tour- years, under such rules -and regula—

tions and conditions as to development as he may prescribe, to- applicants quali-

' fed under this Act, for not,to exceed two thousand five hundred and sixty acres,
and'if within the time specified in said permit the permittee shows to the Secre-

tary of the Interior that the land contains coal in commercial quantities, the®
permittee shall be entltled to.a 1ease under this Act, for all or any part of the :

-‘]and in-hig permit,

Under said amendment the follovvmg regulatmns are herebyl

_ adopted

1.  Character of Zands ——Permlts may be issued to prospeet un-

_' ‘clalmed  undeveloped areas in Alaska where prospecting or explora-
“tory Work is necessary -to deternnne the ex1stence or, Workablhty of

“ f ‘the coal depomts

- 2. To Whom Permits May ] ssue. ———Permlts may be issued to any
T person above the age of twenty one years who is a citizen of the

—

* United States, or to any association of such persons, or to any corpo-
'ratlon or mumelpahty organlzed under the lzm s of the Unlted States.
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- -or any State or- Terntory thereof, prowded that a ma]omty of the

“stock of such corporation shall at all times be owned and held by citi- -
* zens of the United States. oo
' 8. Area.—Permits ‘may be Issued for tracts: of not exceedmg two ‘

‘thousand five hundred and sixty, acres of contlguous lands in reason-
' ably compact form.

4. Rights Conferr vod.—A permlt w111 entitle the permlttee to' the o

exclusive rlght to prospect for coal on the land described therein. In

1
\

- the exercise of this right the permittee shall be authorized to remove - :

from the premises only such cdal as may be necessary in order to de-
" termine the Workablhty and commercml value of the coal deposms
in the land.

/ Applwatwn for Permit. ——Apphcatlons for perrmits shall be ﬁled
. in the proper district land office, and after_due notice thereof on the .

+ " records, forwarded.to the General Land Office with. report of status

- 'of the land affected. " No s$pecific form of application is required and -
- no blanks will be furmshed ‘but it should cover in substance the fol-
. lowing pomts ‘ '

- (a) Applicant’s name and address. /

(b) Proof of citizenship, and quahﬁcatlon as. to stock ownershlp,

ifa corporatlon :
(¢) Description of land for Whlch a permlt is des1red by 1ega1
" subdivisions, if surveyed and by metes and bounds and such other -
i descrlptlon as will identify the land, if unsurveyed If unsur veyed
~ a survey sufficient to 1dent1fy more fully and seoregate the land may
~be required before permit is granted.’

(d) *Condition of coal occurrences, so far as determmed élescmp—
tion of Workmgs and outcrops of coal beds if any, and reason Why
" the land is-believed to offer a favorable field for prospectmg for coal. -

(e) Detailed plan and method of conducting prospectmg or ex-

.. ploratory operetlons on. the land, estimated: cost. of carrying out such
~ proposed prospecting operations and the dﬂlgence with which such
operatlons will be prosecuted.

(£) A Driet statement of applicant’s experience in cosl mlnlng“‘ .,
operatlons, if any, together with one or more references as to hlS,‘ R

‘ reputatlon and business standing.

. The application must be under owth of the apphcant or h1s aftor- - -
“ney-in-fact or, if a corporatlon, of one of its officers theletofore_dulya

: ‘ authorlzed

(8) Form of Permit. -—On rece1pt of the apphcatlon if found suf:
ﬁment and the lands subject thereto, a permit will be issued, ‘of which
" the district. land office will be advised. Permlts W111 be in substan- :

_tmlly the followmg form

1

y
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o e UNITED STATES LAND OFI«ICE AT i
A o e SERIAL NO i
\, .. ’ ! . Lol

THE UNITED STATES OF AMERICA,

oo o DEPARTMENT oF THE INTERIOR, T R

R

C e COAI. PROSPECTINGPERMIT IR ,‘ BRI T

. { w, o

Know A11 Men by These Presents That the Sec1etary ofthe Intenor. undel .

~and by virtue of Section 3, as.amendéd March 4, 1921 (41 Stat;, 1363), ‘of the.
Act of Congress, entitled “An Act to provide for-the 1easmg of coal-lands in the
Territory of ‘Alaska, and for other purposes,” apploved October 20, 1914 (38 ‘
- -Stat,,"T41), has g1anted and does hergby grant, a permit to BRI of the
- e‘ccluswe right for. a perlod‘ of four years from-date hereof to *plospect for coal
* the, followmgmlescnbed lands: f__;____e_;__ but for no other purpose, under
the provisions of said act and upon the followmo express conditions; to wit : )
‘ 1..To Degin prospecting work within 90 days from date heréof and to dili- .
: vently prosecute the same during the perlod of such permit in accordance W1th )
the following plan: : . _ A — -

2 To remove from sald premises only such coal or other mateual as may
be necessary to prospecting work, and to keep a 1ecord of all. coal mlned and.-
disposed of,: payment of @ royalty thereon of 10 cents per ton ;of 2 ,000 pounds’ .
to be ‘made to the receiver of the district land office not later than dmmg the
‘calendar month succeedmg that duung which such.coal was dlsposed of.

8. To afford all facilities for 1nspect10n of the prospectlng w01k on' behalf -
of the Secretary of thie Interior, and to make. report on demand of all mattels
peltammcr to the character, progress, and results- of such work. = y:

4..To observe such, conditions as to the use and occupancy of 'the surface of .

. the land as p10v1ded by Iaw, in case-any of said lands may be: ente1ed or’
o patented with a reservation of the icoal deposits to-the United Sfates.

Erpressty resemmg to the Sec1etary of theInterioi the rlrrht to pe1m1t for
“joint or several use such easements or rights of way upon, thlou«h or in thef_
land embraced herem ‘as may be necessary or appropriate to the wmkmd of

. the same, ‘or of other lands contfunmor the deposﬂ:s described in sald act, and
the treatment and shlpment of the products thereof by or under authomty of .
the Government, its lesSees; or permittees, and for other public purposes; also

. reserving- to the United States the right to’ lease, sell -or, otherwise ‘dispose

o of the surface of said lands under laws hereafter enacted in: so far as said -

surface ismot necessary for the use of the permlttee in prospecting hereunder,

. and-further reserving the rlght and authomty, to cancel this instrument: for . - -
- failure of the permittee to comply with any of the conditiong heleof afte1 30 :
days’ notice of the reasons for such cancellatmn C

' ‘Valid existing rights acquired prior hereto .on the Iands descnbed herein .
W111 not be adversely. affected hereby. . : . . i
‘Dated this. oo day of co s, 19 v e

o

nSecretary of -the. Intemor

7. Leases to. Permittees. —A qualified permittee who has shown
Wlthm the perlod of the permit, that the land included therein cen-

: talns coal in commercial quantities, will be entitled to a- le‘Lse for. .
such land, or. part thereof as the permlttee_ may desire, upon “due

. » .
B ] .
A . i A
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apphcatlon and pubhemtmn of not1ce thereof The apphcamon for
“leasge should be. filed"in the proper district land: office before the
explratlon of the perlod of the permit. An appllcetmn for lease

1; under this section .should deseribe the land desired, and- set_forth’

fully’ and in detail the extent and mode of occurrence of the coal
~deposits .as disclosed by the prospecting work performed under the
 permit. Such leases will be, gratted without competitive blddm

on rents and royalties to be fixed by the Secretary of the Interlon, ,

and otherwise substanmally in the form of lease provided in regu-
lations ‘governing coal-land leases 1n Alaska, approved May 18,
1916 (45 L. D, 113). |
; R Witrram Srmz, ;
: S . Commissioner.

Approved ‘ EETRRE E ‘ o

“ E.C. Finxzy; o sl ‘
- First Assistant Secretary.

PAYMENT OF PER DIEM. TO SURVEYORS WHEN ON TRAVEL
‘ ’ STATUS

REGULATIONS. »
e - DEPARTMENT OF THE INTERIOR,
N ‘ Gexerar Liaxp Orrice,
W'askmgton D.@. Apml 1 1921
THE HO\TORABLD Tar SECRETARY OF THE INTERIOR :-

Referring to letter of the First Assistant Secretary, under- date of

March 21, 1921, i the matter of the modification of existing regula-r :

tlons (paraoraphs 239 and 244 46 L. D., 513, 569, 570), so as to pro-

'vide that per diem may be allowed to surveyors temporarlly detailed.

to the General Land Office, I have the honor to recommend a,mend-
\'ments as follows: - . v o =

(1) Supplemeldtal to paragraph 239 :

(a) Eachsurveyor will be assigned to one of the regularly mgamzed smvey-
mg d1str1cts, and/attached $0.the headquarters office of the’ distriet. )
: (b). No. allowance will be made for subs1stence Whlle engaged at’ oﬂimal
headgquarters, nor when absent on leave. .

“(e) Su1veyors ‘will be placed on travel status when asmgned to ﬁeld duty
and wﬂl be allowed subsistence during such pemods as they may. be officially

employed away from their designated, headguarters, subject to the limitations S

prescubed by law’ and ex1stmg regulations: . (1) reimbursement foi actual and

. ‘hecessary: expense Wlthm prescubed limits; (2) meals furnished ina Gove111- T

ment maintained .camp; or (3) a ‘per diem in lieu, of subsmtence when pro-
v1s10n therefor is made: in the tlavel instructions.
(2) Suppleniental to paragraph 24 L , ‘ i v
(a) Surveyors. temporarily detailed to: the. District, of- Columbla, or, to the:
headqualters office of anothel su1vey1ng d1str1ct by proper authonty (but not
o o .
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- upon - the apphcatlon of the surveyor), w1ll be placed upon contmuous travel

“status,’ and will be allowed. subsistence accordmgly, unless; by - such authorlty
the temporary detaﬂ be changed to that of a permanent transfer.

' In view of the very full dlscussmn given to the subject in recent
conferences, it appears to be unnecessary to dwell at length on. the .
" purpose and adwsa,blhty of amending the regulations as suggested
* though, as a matter of record, at this time, the point-of the proposed

f chanoe is to make possible a cons1stent umform and fair distinetion:
between travel and nontravel status of the surveyors, in harmony

with the general governmental practice. ,

. The matter of travel status will be clearly deﬁned under the pro— o
posed amendments,- except that a temporary detail may sometimes
_merge into that of a more or less permanent transfer, when it be-

comes manifest that allowance of subsistence should be terminated.
Tt. seems to be only fair to determine the question by reference to
* whether a surveyor is engaged at his own regular headquarters, or
‘away therefrom, as in ‘the field, or on temporary detail to the Dis:
" trict of Columbla, or to the headqumters ofﬁce of another surveymg
dlsbrlct : :
W]LLIAM'SPRY‘,‘ ,

) Commissioner.
Approved R
I R 0% FINNEY

Fzrst Aaszstomt Secrezfm"y

PROOFS 0N HOMESTEADS BY. INCAPACITATED SOLDIERS—AGT OF -
MARCH 1, 1921

InsrrUCTIONS.
[Circular No, 745.]

DEPARTMENT OF THE INT‘ER&OR
Geverar Tanp OFFICI},
Wasﬁmgton, D, 0., Apml 2 1921.
REGISTERS AND RECEIVERS,
Untrep States Lanp Orrrces:
Your attention is directed to the act of March 1 1921 (41 Stat.,
1202)., which provides:

)

That any settler or entryman urider the homiestead laws of the United States, :

who, after settlement, application,: or entry and prior. to November 11, 1918,

' enlisted or was actually engaged in'the United States Almy, Navy, or Marine

Corps ‘during the war with Germany, who has been honorably discharged-and -

_ because of physical incapacitiés due to service is'unable to return to theland, s
. may make proof, w1thout further residence, nnprovement or cultwatmn, at such’

Y
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tlme and place as may be authouzed by the Secretaly of the Inter101 and .

no such patent shall issue prior to the sulvey of the land

9. The benefits of this act extend to persons whio, pmor to Novem- o
“ber 11, 1918, and during the war with Germany, were actually en-

gaged in‘the Unlted States Army, Navy, or A Marine Corps, regardless .
. of the dates of their enlistments, provided they entered the setvice
* after making settlement upon the land claimed or after filing an al-

. lowable application for entry thereof. °
8. If the land involved be unsurveyed and entry be not yet al-
Iowe& the proof may nevertheless be submitted and-accepted, the

‘enrrent serial number being given the case; but final certificate will. . ‘_‘
‘not issue-unless and until all moneys properly due shall have been. '~

' paid and entry: by the soldler shall have been allowed, accordmg to

. an approved survey.-

4. Notice of intention to submit proof must be glven in the tisual
manner by posting and publication; and; in case of unsurveyed land,
affidavit evidence must be filed, showmg postmg of the notice in 2
consplcuous place on theland. ; :

5. The proof shall consist (@) of afﬁdawt of the homesteader,' "
(taken before any officer at any place who is authorized to administer -

- oaths and who uses an official seal) showing that he is unable to

"return to the land on account of physical incapacity due to service -
in.the United States Army, Navy, or Marine Corps during the war-

with Germany, and describing the nature and extent of such dis-
ability; (b) of the testimony of two witnesses taken in similar man-

‘ner corroborating the statements in that regard and of these Witnesseé .

at least one must be a practicing physician; (¢) of the copy of his
dlscharge from the Army, Navy, or Marine Corps, or an afidavit -
~‘showing® all the facts regarding his service and discharge. 'In each
_case the facts will be Verlﬁed so far as poss1b1e from - the records of.

o /the ‘War Department

“Where no apphcatwn for entry had been filed prior to clsumant’ 1
‘entrance into the service and the benefits of the act are claimed on

account of settlement before the beginning of his service, the proof -

‘must also include the aﬂ"ldavﬂ: of the soldier showing that he had
resided ‘upon the land in a habitable house before his entrance into
the service, and, besides the other witnesses, there muist “be the testi--
mony of two w1tnesses taken in the usual manner in the county or
‘land district in which the land is situated, showing the facts as to

- claimant’s compliance with the law before entrance into the services - -

6. Where the proof appears satisfactory and. entry for the land -
-has already been allowed, the- reglster and receiver. will issue ﬁnal
celtlﬁcate, prov1ded the proper sums. are pald In cases where entry =

o
{ '
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:has not yet been allowed ‘all the papers Wlll be forwarded to. the

breneral Land Oﬂlce for cons1derat10n.
. ”WILL‘I‘AM SPRY, _
R Obmmz'séionter.'v

Approved :

e ECF[NNLY ’ IR

st Asszstant Secretary

CASPER W. COLE.

e ' Dedided Apml 2, 1921;

MILITARY SERVICE—HOMDSTDAD BENTRY.

1 The beneﬁts of the act of July 28 1917, are conferred onlv upon those set-
tlers and . homestead entrymen who' inifiated homestead claims, by ﬁlmg

) apphcatlons or making settlements on. pubhc land, pmor to entermg the nnl1-

ta1y or, naval service.

FIN\’EY, First Assistant Secretowy

Casper W. Cole, Lieutenant Colonel, Cavalry, Umted States Army, o

‘has appealed from. the decision of the Commissioner of the General
Land Office dated August 25, 1920, holding for.cancellation his home-

stead entry 030467 made- Aprll 23 1915, for the NW. £, Sec. 10, T.

'926.S., R.18 E.,, N. M. P. M contmnmg 160 acres, Roswell land d1s-
tr1et 1\TeW Memeo

It appears that s appellant, Who was a captaln in the Redular Army‘
. of the United States at the time entry was made, never established
residence on the land; made no improvements, and has not cultlvated,_'

any part of same as requlred by the homestead laws; and that consid-.

erably more than five years have elapsed since the entry was allowed.
Appellant- bases his appeal upon the ground. that at the tlme he
made entry he was in the military service, and as he'is still in that

- service he has been unable to comply with the requirements of the

hoiriestead law, stating, however, that it is his mtentlon to p rfect
_ title to the claim upon leaving the Army. ‘

The act of July 28, 1917 (40 Stat 248), prov1des among other -

‘things:

. That any settler upon the pubhc lands of the Unlted Stfltes or any entrvman ’

whose apphcatwn ‘has been allowed Or any person who has made apphcatmn for
pubhc lands which théreafter may be allowed. under, the homestead laws, who

& ‘after such ‘settlement; entry or application, enlists or” iis actively engaged in. the
S nnhtary or naval sérvice of the United States as a, .brivate solider, officer, sea~

man, ‘marine, natlonal guardsman or member of any other 01gan1zat1on for .

g offense or defense‘ authorized by Congress * 0% % ghall, in the admmlstra-
t10n of the: homestead laws have his’ services.therein construed to be equ1valentf

to all mtents and purposes to residence and. cu1t1vat1on for the same length

o of tnne upon the tract entered or settled. :

1 . S/
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Tt is- clear\that the beneﬁts of said- acb are conferred only upon

‘those settléers. and homestead  entrymen who . Jinitiated homestead -

~claims by- ﬁhng apphcatlons or by making settlements on pubhc land, ‘

prior to entering the mlhtary ornaval service,
- Construing said act the Department by instructions of August 22,
- 1917 (Clrcular 564, 46 L. D., 174, 176), ruled as follows:

Neither this' act nor any othel legislation contains a provision by" which a

person who 1n1t1ates 4 homestead cclaim, by ﬁhng dpplication or by makmcp
settlement on pubhc land, after entering the Army, Navy, or Marme Corps or - -

.. other 01gamzat10n in the present war, may obtain credit in connectlon thele
Wwith on account of his service.. " ‘
A solcher is entitled to credit for the perlod of his service in the
- recent World War and in the Spanish American War in the matter
- of residencé and cultivation required by the homestead law, and in
‘the event of dlscnarge because of disability incurred in the line of
duty or wounds received, he is entitled to credit for the entire term
of his enhstment But notwithstanding the length of his service or
"dlscharoe on one of the grounds indicated, he must have res1ded upon,
1mp10ved and- cultivated his homestead. for a perlod of at least one
year. ‘The several acts of Congress with respect to military and
' naval service ‘in the more recent wars of the United States, and
" service rendered in connection with operatlons in Mexico, or along
.. the borders thereof, all contain the proviso requiring at least one
 year’s residence and cultivation in connectlon with the entry of the
soldier or- sailor, ’ o :
- In the case under con&deratmn, Co]onel Cole admlts that he not-
- only never established residence on his entry, but ‘that he has only
f been ol it once sihce it was made more than five years ago. "
Aeeordlngly the decision. appealed from is hereby affirmed.. =

VALIDATION OF ENLARGED HOMESTEAD ENTRIES—ACT OF

v

INSTRUCTIONS
[Gucular No 746] .

DEPARTMENT OF THE INTERIOR,
N ST ‘ ; . Generar Liawp. OFFIcE, |
: S o Washmgton, D. 0., April 4,.1921.

" ReeIsTERS AND RFGI‘IVDRS, Uwirep StaTes LAxp Orrrons ARIZONA,
(/ALIFORNIA - Cororapo, Ipamo, KANSAS MonTaNa, NEVADA New:
MEXICO, NORTH Daxora, Orgcon, Soura DAKOTA, Uras, VVASH-
INGION, AND ‘WromING: R
“In order that you. may be ploperly informed, and in view of

~.entries now pendmg in.your ofﬁces, Whlch *nay be Vahdated thereby,

MARCH4 1921. . AT TR )

\,“ -

A
5



’

A
f .
-

: 5'8:*« e DDCISIONS RELATING 0 TEHE PUBLIC LANDS, lvor.

e

_your attentmn is 1nvlted to section 1 of the act of Congress aipproved
March 4, 1921 (41 Stat., 1433), Whlch reads as follows:

That all pendmg homestead entries made ‘in’ good faith prlor to January 1

1916 under-the provigions of the enlarged homelstead laws, ‘and all rights to. << :

enter land under said laws, based on settlement’ made thereon-in- good faith
‘before said.date, and while the land was unsurveyed, by persons Who before

making such enlarged homestead entry, had acqu1red title to land under. the :
homestead: laws, and therefore Were not quahﬁed to make an ‘enlarged- home— :
. stead entry, or such settlement be, and the same are hereby, validated, if in ali.

other respects regular, in all eases where ‘the original homestead ‘entry was -

for less than one hundred ‘and sixty acres of land: Pr omded That no settle

’ ment claim. shall be validated hereby. where adverse clalm for the land has been ot

mltlated before the passage- of this act.
~ Wimrianm SPRY,

OOmmzsswner
Approved , '
. E.C. FINNEY

 First Asszstant Secretary.

CENTRAL PACIFIC RAILROAD GRANT—DEPARTMENTAL INSTRUC
o ‘
DEPARTMENT OF THE INTDRIOR, X
GureraL Lanp OFrFicE,,
T/VCLS}UL’}’LngO% D. 0. Apml 5 1921,

THE HO\IORABLD THE SEORETARY OF THE I\TTERIOR

In the case of the Central Pacific Rallway Company ‘et -al. - (29
L. Dy 589) by Departmental letter dated March 8, 1900, directions

- were glven in the matter of the issuance of patents to the Central -

Pacific Railway Company and the Central Pacific Railroad Com-
. pany, under the acts of July 1, 1862 (12 Stat., 489), and July 2,
1864 (18 Stat., 356). On July 29 1899, the' Central Pacific Ralhoad
. Company, by 1ts deed, properly executed conveyed to the Central
_’Pacific Railway Company all its property, 1nclud1nor portions of the
land grants above described, exceptmg from the conveyance, however,

TIONS OF MARCH 8, 1900 MODIFIED % S

‘all lands sold prior to the execution of a certain mortgage from the S

- Central Pacific Railroad Company to Charles Croker and Silas W..

- Sanderson, dated October 1, 1870, and all such’ parts and parcels of -

~gaid lands as had, since that tune, been released from said mortgage,
in accordance W1th the provisions thereof.

" By letter dated February 15, 1921, Mr. A‘ A Hoehhn , Jr.,

" attorney for the railway company a above mentioned, filed a certlﬁed

copy of a deed of conveyance from the Central Pa01ﬁc Railroad Com- -

_ pany to the. -Central Pacific Rallway Company, dated July 22, 1920,

- and’ requested that in the future based on the showing made thereln

oo
PN
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all patents: covermg lands which- mlght otherw1se have been patented? -
to the Central Pacific Railroad Company may be patented to the -
Central Pacific’ Railway Company. o
‘Said deed dated July 22, 1920, recites the comting eXpqutlon of ;
the charter. of the Central Pamﬁe Railroad Company, which was-
‘ mcorporated August 22, 1870, for a period of fifty years, and the -
provision of the laws. of the State  of 'California, by which shid
. chalter cannot be extended and réenewed, and that, for the considera-
‘tion therein expressed the railroad company mentioned conveyed to
the railway company all of 1ts property, real, personal or'mixed,
including particularly all the lands and land rights which may have
inured to it under the provisions of said acts of July 1, 1862, July 2,
1864, above cited, and the act of July 25 1866 (14 Stat: 239), and the -
various amendments and extensions of these various acts Said deed-
~“also contained a covenant, reading as follows: '

- ““ Central Pacnic Railway Company hereby covendnts ‘and agrees to and Wlth :
Cent1a1 ‘Pacific Railroad . Gompany that, in any cases which may be found .
Wherem Central Pacific Railroad Company has:heretofore sold. and conveyed‘ :
the legal or equitable title:to which shall by .this conveyance be vested 1n\ :
Central Pacific Railway Company, but-which through inadvertence, or other-

* wise, shall not have been properly, accurately -or at all conveyed to the \real
-1 owners thereof; either by Central Pacific Railroad Company or by any of.the.
predecessor companies-which were, on ‘August 22, 1870, consolidated with and
- into said Central Pacific Railroad Company, that. it, as glantee hereunde1 will
- make, execute and deliver good and suflicient-deeds ‘to such real ownels .eon -
veying “to “them respectlvely the property or propelmes to whrch they may be
lawfully entitled.”

' The letter of Mr. Hoehhng and the certlﬁed copy of the deed accom-
_panying the same are herewith submitted, and it is. recommended
“that said Departmenta,l instruétions of March 8, 1900, supra, Dbe
mod1ﬁed so that'in the future,.all patents issued! under the grants
therem referred to be issued to the Central Pacific Railway Company..

S © Winiam Sery,
‘ , OOmmzsswner, U

i

Approved Aprll 13, 1921
- K. C. FINNEY, :
First Asszstcmt Secretary

JOHN B. ELIE.

Decided April 6, 1921,

INDIAN LANDS—HOMESTEAD ENTRY. : .
Section, 29 of the act of June 25, 1910, authomzmg the . Secretary of the”.
Interior. to classify and appraise the vacant, unallotted and unre_served
"lands in the former Flathead Indian Reservation, not theretofore classi-:

o

or become obhgated to convey: to others any property, real, personal or mlxed . -

e
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- filed and appra1sed did not contemplate that there should be any departme '
from. the class1ﬁcat1on and appralsals of lands of the same elass pleVIOHSIy: o
) ‘made by - the comnnssmn appomted under authouty of the act of Apnl s

o \23 1904. L - )
.~INDIAN LANDS—SETTLEMENT—HOMESTEAD ENTRY

: One who,, prior to restoratlon, settled upon unclass1ﬁed and unappralsed lands'_

,{Of the former Flathead Indian ReSEIthIOH at the mV1tat10n of the- Gov s
-ernment and with the assurance of the local land officials that he would ;

- not he requ1red to pay, more than the price. charged others for. apprarsed
“lands of the same class, is entitled to enter them at the price fixed for

lands of hke character by the original commission, notw1thstand1ng that,

another comlmssmn had, subsequently appralsed them at a h1gher pr1ce ’

T INNI]Y, First Assistant Secretmy

Tohn B. Elie has appealed from the decision of the Commlssmner ik

of the, General Land Office of October 18, 1919, requiring payment

- for the SE. 2 NW. %, Sec. 32, T. 22 N, R. 20W M M., at the rateof,_‘ ‘

*.$15.00 perlacre, and the SW. 1 NW. 1 of said sectlon at $4.00 per acre.

Elie’s homestead apphcatron under section 2289, Revised Statutes; 3

‘and the act of April 23, 1904 (33 Stat.,302), was filed in the Kalispell,

- Montana, land office November 17, 1910 for the SE. 1 NE, £, Sec. 81, -

and S. 3 NW. £, Sec. 82, T. 22 N., R 20E M. M. TheSE 1 NE, 2
, Sec. 31, had been clas51ﬁed as. agrlcultul al lands of the second class,

‘and apprmsed at $3.50 per acre, but the S. ' NW. £, Sec. 82, had been
‘neither classified nor appraised. In an aﬁidamt accompanying ‘said -
ftpphcatlon, Elie- swore that he settled upon the land ‘embraced [
. ‘therein 1mmed1ately after midnight October 31, 1910; that he had =
~ “constructed a, house on'the land, and was then res1d1no‘ thereon. =

" Conformable to the practlee then obtaining, his wpphc‘ttmn was -

~accepted by the register and regeiver;, and suspended to await the

classification and appraisal of the S. 3 NW. 1, Sec. 82. . October S

13,7 1913, the Department approved a 11st “classifying the NE..

: NW 1, Sec. 82, as ‘agricultural land of the 'second class and the \
- 8W. 4 NW. %, s&ud section as grazing land, and appraisihg sald}
tracts at $15. OO and $4 00 per acte, respeetlvely In a sworn state- -

ment made a part of his appeal, executed November 4, 1919, Elie

"declared ‘that. he:hid resided on.the land from Novembel 17, 1910, . -

"to the-date thereof that his settlement was ‘made with the under—

standmg that the Pres1dent’s proclamatlon restorlng said lands to" :
- entry provided that all the lands affected thereby would. be opened:. .-
16 settlement upon the same terms and conditions, and that Wwhen he:-~

“filed his application to enter he was assured at the local land office "

that in due time the S. 4 NW. 1, Sec. 32, would be elassﬁied and ap- .-
praisedin the same proportion that other lands in the vicinity had been - .

classified and appraised theretofore. . He ingists that he should not be

requlred to pay more thdn wasg charged other settlers on lands of the’ )
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‘Same class appralsed prlor to thelr restoratlon If his contentlon 1s oy

sustained, the appraisal of the SE. 3 NW. 1 ; Sec. 32, must be re-'r

~duced from $15.00 to $3 50, and that of the SW % NW. i from $4. OO

~ to $1.50 per acre.
The lands ‘involved: are 51tuated in the former Flathead Indlan ‘

Reservatlon in the State of Montana, were restored to settlement by .

" the Pres1dent’s proclamatlon of May 22, 1909 (36 Stat., Part 2, page =
2494:), pulsuant to the provisions of the act of Aprll 23, 1904 (33 "
~ Stat., 302), and were -classified and-appraised under the authorlty

" . of the act of April 23, 1904, as supplemented by the act of - June 25

N

v

'1910.(36 Stat., 855):
The act of Aprll 93,1904 (33 Stat , 802), dlrected that all the 1ands

, opened to settlement should be olasmﬁed and appraised prior to the

restoration thereof, by a commiission appomted by the President, but
- it was found impr aetlcable by the commission to place a portion of the
Jands into any of the several ‘dlassés provided by the statute, and

" owing to-change of ‘allotments, and other causes, a number of tracts

were neither classified nor appraised.

‘It was not deemed advisable. to withhold the dlsp051t10n of the

~lands that had been regularly appralsed and classified, to await the -

classlﬁcatlon and appraisal of the remaining areas, or authorlty of ..+
Concrress for disposing of the lands classified in a manner not am- -~ -
thorlzed “Accordingly, the President, by his: proclamation issued -

- May 22, 1909, restored. such lands to disposition under. the laws .
apphcable thereto, and the Congress, inSection 29 of the act ap-
proved June 25,1910 (36 Stat., 855, 863), authorized the Secretary:
of the Interior to classify and appraise the vacant, unallotted and

unreserved lands i in said Flathead Reserv ation not theretofore clagsi-

fied and appralsed as provided for by the act of April 23, 1904, and.

prescribed, that ¢ the classification and apprarsement made hereunder S

shall be of the same effect as provided for in said act;” and further

1at1ons as he might adopt, at not less than their appraised value

P

“-autherized the Secretary to dispose of the lands not class1ﬁed inthe
~ mariner provided for in the act 6f 1904, under su¢h rules and regu-:;’

L o

" The unclas51ﬁed and unapprmsed lands were not listed as subject to L \

entry in‘the schedule issued but the Commlssmner of the General

Land Office: under date of August . 26, 1910, directed’ the - reglsters "

‘and ‘receivers at Kalispell and Mlssoula Montana, to receive and. .

E suspend apphcatlens to enter such unappralsed and unclassified tracts

in the’ said reservation. The Commissioner, June 14, 1911, revoked
and recalled the letter of August 26, .1910, and thereafter apphca-
tlons were not received for such unclassuﬁed and unappraised lands.
Followmg the. Commlssmner s lettér of August 26, 1910, and before

‘ ltS revocatlon June 14 1911, a larore number of persons settled upon
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: these unclasmﬁed and unappralsed lands and hled apphcatlons there- o

for, which were suspended as directed..

The designation by the Secretary of the commission to supplementﬂ

“and complete the work of that appointed by the- President was con-
. siderably delayed. The examinations were not made in the field
_until the years 1912 and 1913, and the list of cla351ﬁcat1ons and -ap-

2 pra1sements made by said commission was not approved until Octo--
ber 18,1918. While adopting like classifications, the latter commis-

- -sion feuled to follow the schedule of prices fixed by the original com-

L m1ss1on for lands of the same class, but greatly 1ncreased such prices.
. The maxunum pmces fixed by the original commission ‘were, $1.50
- per acre for grazing lands, and $7.00 for agricultural lands of the

first class, while those of the latter commission were as high as $6.00 -

Per acre for grazing lands, and $30.00 for agricultural lands of the
' first class.  These appraisals caused W1despread dissatisfaction, nu-.

merous protests have been made in connection therewith, and much.

".correspondence between the Department, the Indian Ofﬁce the Gen- * k\

eral Land Office, and the committees of Congress has resulted

The acts of Aprll 93, 1904, June 25, 1910, the proclamation of the . - .

:Pres1dent and the letter of the Commlssmner of the General Land

‘Office, Were/con51dered as assuring the settlers who went upon these:

;‘-unclassnﬁed and unappraised lands that prompt action would be

" taken looking to classification, and that the apprausals Would con-

form to those made by the original commission.~

; The conditions on'the Flathead Reservation were made ‘the’ sub]ect\
' of an investigation by the Board of Indian Commissichers, through
"~ one of its members, Rev. William H. Ketcham: Father Ketcham\

visitdd thé reservation; held hearings, and submitted a detallecl Te-

) port. . He states that the settlers on the unclassified and unapprzused oo
* lands of the Flathead Reservation who made suspended applications,
‘believed that the classification and appralsal of the lands entered by
, ‘them would be prompt; that the pmces would not exceed those fixed '
- - for similar lands by the Grst commission; and that the.letter of the
" Commissioner of the General Land Oﬁlce of August 26, 1910, was
. sufficient to induceé this belief on the part of the Settlers He ox-"
" presses the opinion that ‘such settlers should be permitted to make '

’ '*payment on the basis of the prices ﬁxed by the first commiission -on

~ lands of the same class. See Senate Report No, 948, 63rd Congress,

4n connectlon with Senate Bill 6373.

The -Commissioner of Indian Affairs, under date of August 2

1917, submitted a report finding that the settlers who applied to enter :

the unclas51ﬁed and unappraised Flathead lands between August 26,

B 71910, and June 14, 1911, were led to believe that the’ reapprmsements :

. When ‘made Would be similar to the values fixed by the original Flat~ '
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» head Commlssmn and reeommended that the appralsements covered,
by subsisting entries made during the per1od mentioned be adjusted -
* - to conform to the values fixed by the original commission, and cited -
- as authority for the proposed réduction in prlces the act of June
~ 16,1912 (37 Stat., 125). -

The settlers: upon such unelassified and unappralsed lands Went

' upon them at the invitation of the Government, and were assured N

by the local land officials that they would not be required to pay
more than was charged the1r neighbors for appraised lands of the

. same class, They were. among, the first into this Indian country; B
»they assisted in converting a waste into a prosperous community, and -
“have been charged with the values they themselves created. - Their -
-good faith is unquestioned, their: equities are unchallenged hut 1t SR
‘remains to consider the law. R

“The controlling statutes are the act of Aprll 23, 1904 (33 Stat

: ,302) June 25,1910 (36 Stat., 855),and June.- 6, 1912 (37 Stat., 123). ‘
‘The: act of Aprll 23, 1904, is a comprehersive measure for the dis- -
‘tribution and dlsposﬂnon of the lands within' the Flathead Indian

Reservatlon " Prior’ thereto, such lands had been: held in common -
by the tribes. The tribal title was annulled by such act, and pro- .

~v1swn made for allotment of a portion ¢f the land in severalty to

“the Tndians entitled thereto, and for the disposition of the surplus ;y
“for their benefit. 'As considerable areas- were to be d1sposecl of to :
settlers; specific provision was made for determmlng the character .
and fixing the values of such’ lands. A commission of five members .~

“was to be appomted by the President, two of ‘whom should be persors -

‘vholdlncr tribal relatlons W1th ‘the Indians, two resident citizens of* - o 7.
© Montana, and one an Indian agent or 1nspector Before any of they
" lands were to bé openéd to entry, this commission was reqmred to ex-

*amine all such lands, arrange them into elasses, and fix a price for
_each tract. The act clearly contemplated that the Indians should re-

ceive for the lands the values thereof. at the time they vacated the

- reservation, as all of 'such lands were to be appralsed before any of

them were to be dlsposed of. The commission on classification and

N apprzusal was to be, in every respect representatwe The lands weré.,
. to pass from common Indian ‘ownership to individual settlers, and~ - -
there was to be no questmn as to the amounts the Indians Would re-.
~ ceive, or.the settlers pay, - - ‘

After -providing in cleteul the. several steps to be taken, and the

' order thereof, from the survey of the land to the i issuance of _patents -

to the settlers, it was declared: . ~ - -

% That the price of sa1d lands shall be. the appralsed value thereof as fixed
by the said: commission : k. and no further charge of any kind whatso-
ever shall be: required of such séttler to ent1t1e him to a patent for- the land

covered by h1s ently

o
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As port1on of the lands had been restored pr101 to the claSSI- ‘
* fication and appralsal of a number of the tracts, Congress, by the
act of June 25; 1910, authorized the Secretary to classify and ap- =
praise’ such lands but it was ‘declared : “The- classification and ap-
pralsement made hereunder ‘shall be of the same effect as provided -
for in said-act (April 23, 1904).” It is ev1dent that Congress by"
the use of said langua,ge, intended to assure that 'there would jbe

‘1o .departure Arom the. class1ﬁcat10ns and appraisals made under. -
_the act of April 23, 1904; that the Indians should receive for such -

* lands the ‘values ﬁxed by the former commlssmn, and that the
settlers should pay for such lands the amounts thereln ﬁxed and no.

more,

o~

o

The comiission appomted by the Presmlent had adopted the fol—i,
lowmg valués for the several classes named: Lands east of the

*: TFlathead River, agricultural lands of the first class, $7.00 per acre;

agricultural lands of the second class, $3. 50 per acre; grazing lands, |
© $1.50 per acre; and for lands- west of the I‘lathead River, first -
class agrlcultural lands, $5.00 per acre; secopd class agrlcultural -
lands $2.50 per acre; and grazing: lands, $1 25 per acre.: E
“As Elie’s settlement made November 1, and his ‘homestead- ap- - -
phoatlon filed Noveinber 17, 1910, were under the authorlty of the™ -
act of April 23,1904, the Pres1dent’s proclamatlon of May 22, 1909,

the ‘act.of. June 25, 1910, anid the Commissioner’s letter of August )

26, 1910, he was entltled ‘to complete his apphcatlon under the same -
terrns and conditions as other settlers on appralsed lands ‘of the. .
. same class. The appraisal, therefore, of the SE. 2 NW. 4 4, Sec. 32,
agrlcultural lands of the second class, at $15.00 per acre; and the

- SW. 1 NW. 1, said section, grazing lands at $4.00 per acre, was not -
. in accordance with the acts under which his. claim was initiated, -
~was therefore érroneous, and is hereby vacatéd and set aside. The .~

lands are situated east of the Flathead River; and in harmony with

the Values adopted by the commission appomted Dby the ‘President .
for: lands of the same class, such tracts are, pursuant to the provi- :

sions: of the act of June 6, 1912 (37 Stat., 125) reappmlsed as fol-"

lows: The SE. 3 NW. 1, Sec. 32, T. 22 N R.'20. W., M. M., agri- ©
~cultural lands of the second class at $3. 50 per acre; and the - SW %

NW. - of said section, grazing lands at $1.50 per acre.

The decision of October 18 1919 ig therefore reversed and Elie -

W111 be allowed to perfect his’ apphcatlon in the manner- hereln,
dlrected : '

1



",‘_Y_INSV UCTIONS
[Glrcular No 48

" 8 entry made by*i‘:he entryman' Was ‘eommiuted u
: f‘entltled “An-act’ relatlng to the public lands o the’ Umted ~Sta‘ces,” approved
5 June 15, 1880 (Twenty-first, Statutes, page 237 )i And all. entries: heretofore gl

e canceled n the ground: that an entryman who commutedj~qn§er the prov' : o
"the beneﬁt of'the act of! .]'une 5 e

«Uone year from the approval of: thls act that there were'no vahd groun g7
5 the cancellatlon “of such entrles, except that'a former ently vas perfected unde
1” cases whepe vahd dverse rlghts have 1o

? 5 , and. authonzes :
] herevalid adverse vrlghts‘h

.nrtrym :‘n ¢ king remstatement ‘f‘va; canceled‘
st, on' or before March 4 ”922 ﬁle at ‘the local ’1 nd oﬂic .
app11cat10n for suc

ey laW Was comphed‘ W1th as't 'sa1d entry until ‘the’
) that s 'fno vah

' kl_;advers clalm for any part of the lan :
Wlll_ at- once 1 forward the apphca,tlon W'th«thelrfreport“as
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MARIEFLORENGE GILBER

S i DemdedApmlM 1921,

k 'HOMESTEAD ENTRY———-CITIZENSHIP

A chﬂd born in -the Umted States of Canadlan parents domlcﬂed here be«

o comes at blrth e citizen ' of the Umted States under ‘the first clause of
.- the Fourteenth “Amendrient “to  the Constitition,  and . one ‘thus -born:an.: -
.. American c1t1zen retams his: eltlzenshlp, notw1thstand1ng that he moves, S
durmg his mlnorlty, Wlth hxs parents, to- the country.’ of thexr nr ivi

1Y 4, under the act of February 19 1909 (35 Stat 639) for the E.? J;(.vf
L SWiR 4, See. 7, NW. ¥ NE. %, N. 4 NW. £, SW. £, NW. 4, and:N. §
- SW. '}, Sec. 18, T 36 N, R. 47 E:, M P. M., contammg 321. 30 acres, -
Glasgow land dlstrlct Montana The entry is subject to 1
- visions and, reservatlons of the{act of J une 22 1910 (36 St

; Who charged in substance, that Caron d1ed 1ntestate leav1 g no o

wife,.child or chlldren, and, that his: only helrs Were his. father and"‘-a .

: _mother, nelther of whom “Wwere ;¢i ,1Zens of the Unlted States but

~ . were remdents and citizens ‘of the Dommlon of Canada, and that -
RN he left no: surv1v1ng he1r or, helrs competent to succeed to h1 %

2 stead rlght , - -

Tt further appears that on. January 23 1919' he Cltlz'jns'State; ke

e Bank of Scobey, Montana, filed & petition for a writ of certiorari, = . -

“alleging i in. substance, that the deceased entrymsan had: executed and

dehvered a mortgage to the bank in the sum of $2,455, Wlth interest .-

~“as therein’ ‘provided; on account of money loaned him Wlth which to,

- improve his homestead “that said mortgage was’ Wholly unpald and, . -
as entryman had met every requlrement of the homestead laws prlor o

s

-



' any qua,hﬁed helr;
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o to h1s decease, 1n the matterj of res1dence, 1mpr0vements and cu1t1-4” Ler

patent’ thereto, in default of proof! by

, that the charges, agamst the entry, if: admltted'

* would not warrant.its disturbance at this time, for the reason that(""

title had been fully garned by the entryman at the time of his death, - g
_and:that all the: requlrements of the, homestead la. would be :Eullyf. e
~' met if an helr or helrs competent to do s0 appear and make satl_s--

s, otherw1se satllsfactory, patent W111 issue..

. but ig unable toéffectuate the same’ within' such five: -year period,

. upon. appheatlon made in his behalf, the’ entry will be suspendéd:
. awaiting such-action. ‘It was also held that there was no authority - .
for allowing the batk to make proof; forithe reason that patent could el
not be issted in the:deceased entryman s name as hé!was not.a citizen; - .

' andthere was no-authority’ for its issuance: to: the’ mortgagee IR

Upon.. appeal the ‘Department by decision dated September 2":

g ;_1919 ‘affirmed. the action.of the; Comm1s310ner and: directed that the -

-‘entry remain intact until after the expiration of the perlod Wlthln :

* which' firial’ proof could be submitted.  In' so’ holdmg it ‘was ob-
" gerved that the entryman had not ‘only- comphed with. the laW, ]out A
it was also’ .shown that he encumbered the land Wlth a mortgagev’ B
with” Wthh to-make his 1mprovements, giving rise’ to- very great.yi,g
S equ1t1es upon the part of the bank:from -which the money was ob:
. tainedi " The record’ discloses’ that' ‘the" de0151on of the Department Lt
" becarie final'on November 8; 1919, In- the meantime, on October 24; -
1919, Marie. Florence" Gllbert sister of “Joseph Li.: Caron ‘deceased -
= entryman, and appellant in: ‘the present proceeding;: submltted final
- proof for the heirs of ‘said entryman. . With the final proof: papers,ft i
and’ in support of same, she ﬁled her corroborated afﬁdawt alleamg- S
'asfollows : SRR Pl Lie

That afﬁant is the‘ mster of Joseph T Calou deceased Who made homestead_‘f': :
. éntry 026584, and is'the heir of said’ entryman; that'she is entitled to succeed . .
-to.and perfeet ‘his: entry under ‘the provisions of seetlon 2291, Revised :Statutes: -
qnd to make’ proof upon: said. entry.as:the heir; of: ‘sald Joseph: Iy, Garon ‘that -
: .Jﬁant was born dn the: Dommlon of Canada in 1895 that the father and: mothe1 o
e {,of the aﬁiant and Joseph L. Caron, deceased Were, and THow are, cmzens of«,

B W :asked ‘that said contest be dlsmlssed and
“'the bank be, pernntted to- submlt proof as. mortgagee on. behalf of‘.‘ e
" the deceased ‘entryman. - S
- Contestant demurred to the petltlon, and upon the pleadmgs th64
o f'local officers: transmltted the record. to the.Commissioner of the. Gen= "
" eral Land . Office for.. con51derat10n and. 1nstru(;t10ns The Com—f
. missioner by decision:dated. March 11, 1919, dismissed the: contest; .
g holdmg in substanc

. ) It. was. a S0. Sa.ldi“ v
Line ithis: connection: that:if. it ‘should: be shown: that any heir of the [
Lo entryman has made declaration of hls intention to-become: a citizen .
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rlage ‘she became a e1t1zen that ‘at all tlmes _smce sa1d marrlagel sa1d~Loms’ T
Ferdmand Gllbelt rmd thls aﬂ‘iant have remamed and Tow” are,~c1t1zens of'i e

i : durmg »the’perlod smce ‘hig bu'th What steps; it any, he hag: ever taken: to ‘elaim:
i - the¥ nghts ‘of{a. citizen: of. the: “United 'States, ‘and: whether, and: in‘what: respects,v :
.- he: has avalled lumself ‘of ‘the: rlghts of.a C1t1zen of Oanada You will; notlfyr :

:ff, Gllbert to be & cmzen of the Umted States, c1t1ng sectlons 1992 and. S
% 1994 of the Rev1sed Sbatutes,‘ wh1ch prov1de as follows e '

" shall be deemed a c1tizen ;

In further support of. the cla1m of appellant to_be a, 01t1zen of ;he, g
‘-,.Umted States, there is: filed. w1th the ‘appeal papers, the birth . certifi- -
- cate of Louis Ferdinand Gilbert, husband. of appellant, showmg him
tohave been: born at. Waterv1lle in the State of Maine September 23; =
i 1887 and a;certificate of identity of said. G1lbert issued'.dJ; uly 28,1919, -
g ‘by an; 1mm1grant inspector. of the Department of Labor,. - . R
- “Pending .the: appeal; & special. agent of the General. Land'_,Ofﬁce
",made ‘investigation and.. mcorporated in hlS report a:statement of
- Gilbert.to the effect that when he was three years old hig parents .
: moved back to. the Provmce of. Quebec, where he had llved gince then,




o frssl'f DECISIONS RELATING.:TO THE PUBLI 3

(0 dlan parents Who* res1ded here about three years afterihls blrth and,, ,

“then:: moved:back to: ‘Canada;: where said. Gilbert: has: since” s1ded e

-+ is in: fact, a citizen of this country, so that hlS wife,: who makes:no = -
B clalm to. 01t1zensh1p except through. b'er"husband shall be. quahﬁedlf"

o to take the homestead here involved,as heir and. next of kin of her.
- brother; it havmg ‘been ‘shown' that the: father:and: mother and-other -
brothers and sisters of the dece ed entryman ‘are’ all re51dents and’fi‘ =

sh1ps or of enemles W1th1n and ' d
termtory‘ and Wlth the smgle‘addmonaL exceptwn of chlldren of membe1s :

""'&protectwn, an ok
HlS alleglance to the Umted States 1s dlrectwand 1mmed1ate, and although but‘;;

enough 1o make a natural subject for 1f he ‘hath’ 1ssue here that 1ssue 1s a ‘
naturalﬁ orn ; subJect ”.-and: his. child, as sa1d by Mr aney in h1s essay o

Upon the facts agreed i thls case, the Amerlcan 01t1zensh1p Wh1ch Wong ;
8 ited: ltates ‘has 1ot been lokt or taken Lo
f : away by anythmg hftppenmg smce h : Jo doubt: he might himself, after o
commg of age; renounce‘thls; ‘c1t1zenAsh1p, and: become a- 01t1zen of .the country‘ i
seountry:; ‘for by ourilaw, a as: solemnly declared
'atlon is a natural and ‘inherent . rlght of_ :

tlons the 11ght ‘ofr expatrlatlon is"declared: 1ncons1stent W1th the’ fuﬁdamental ;
p11nc1p1es of the R ubl'c.’;,’ Rev. Stat sectmn 1999 reenactmg act of July 9T,
1 Stat _2‘23 294 ‘Whether any act of hlmself or. h1sv‘1_7 i
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In the sumlar case to the one. under eons1derat10n of State .. J ack—;'?
son:. (79 Vit.,-504,; 2nd Dec. chf Vol 5; 166), the Supreme Court of‘.—: i
Vermont held sl ;

One boru an Amerlcan c1t1zen cannot be deprlved of such cmzenshlp by anyA :
~act, subsequent to:his.birth, of:his/father:- R R g
The removal to; Oanada, during:his mmcmty, of one; born an Amemcan‘ c1t1-_ 5
~zen, does not: divest him . of .Such. citizenship; but e ‘can- lose it nly by His 2
s voluntary act subsequent to hlS attammg his maJomty :
‘ Conc’ernin'g{the status (\)f._an ia;lién-wom

marr. d to a, (31t1ze Y

under section 1994, Revised Stetutes SUPTa, see. “the case Qf ‘Leo

o, Grant; (6 Sawy, U S 603 5 Fed 11 7 Cyc '314:1), Whel‘» 1t,,”{~
~was held: - 5 / -

An ahen Woman malrymg o

: In VleW of the authorlty 01ted and under thefacts dlsclosed 1n;f k
th1s case, cons1dered n- connectlon Wlth the former dec1s10n of the :

‘— _ as such helr is quahﬁed to take the homestead rwht herein Vlntrolved : 4‘ ,
The demsmn appealed frorn is, accordmglﬁ ' eversed The ﬁna1~

INT OF THE' INTERIOR, :
: ,GENERAL Lixxp’ OFFICE

N hat the Secretary of ‘he Intemor 1s ; :
“bis discretion and under such rules as: he may prescrlbe' to allot: not fo exceed 3

o one: hundred and: surty acres of nonmmeral land inthé Dlstrlct ‘0 Alaskd to

-7+ dny: Indian:-or Esklmo of £ull or -mixed-blood, who resnfies in and dsia uative:of - =z »
: sald District,.and, who.is the head of- a famﬂy or,; 1s twenty one. yearsof_ ave, .




‘ -,__graphlcal. pomts or natural ob]ects or monuments, glv g the d -",
“tances and d1rectlons asvaceurately as poss1ble, especrally_w1th refer-; G

p ng on: the. map of Alaska Notme of the ap- _
,p'hcatmn should be posted upon the land, deser1b1ng the tract aps T
. -Ephed for, in the terms employed 1n the apphcatmn, and’ .cop »of'--_;- ‘

1) n preference to hls s1gnature by mark Lo
o v 1tnessed by two. persons Allotments w1ll;f‘
. not be made on tracts reserved by the United States as shore spaces
under the act of March;?)‘ 1903 (32 Stat 1028), or, W1th1n nat1onal S

Gy of saud act of May 17 1906 and these regulatrons and the terms and e
~_prov1s1ons of sa1d act of June 5; 1920, and 1nstruct10ns thereunder LA
e must alsc le his r,her affidavit: of. quahﬁcatlon,f -
S under the statute, and i 1 clalmlng under the. preference—rlght clause,‘ ‘;
L the -date of the begmmng of hls occupancy must be. glven, and 1ts[ s
. ,cont1nuous mnature stated. - : : e
.. 3. This must be corroborated by an aﬂidawt of two vntnesses Who SR
£ .may be Indians-or: ESklIllOS A nonmineral affidavit must, also be A
‘;:_rﬁled by the Vapphoant sworn tof only on personal knowledge and no&l
: ﬁide;{rlts‘ 12y be sworn to be 'ore the proper reg1ster or - :
S recelver, or: -any “officer: authorlzed) to admmlster oaths and havmg a i
~seal. If the application is made by.a Wwoman, she must state in her © |
o aﬁidav1t ‘whether she is s1ngle or marned and 1f ma,rrled miist show |
o what‘consfdtutesher the head of a fanuly as.lt 1s only 1n exceptlonal‘ :




fismtjtsroﬁsas RELAT

o ﬁShmg grounds >
o (o) What,

: :s1on and' diéfrlct supermtendent covermg allotment apphcatlons here- S
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“ 's::after*ﬁled embracmg lands covered by the pubho survey, the reg1ster§;f “ :
’ and recewer may, all else belng regular and no. vahd ob;ectmnsf L

e 9 Upon the receipt of the report of the dlstnct superlntendent &
in-case of an apphca’mon for unsurveyed land, the chlef of ﬁeld d1V1-g~" -

‘ cl _;agent a8, soon as may be convement'
th as l1tt1e expenseto the Government as: possﬂole, and ex-‘

y_‘of an approved allotment Wh1ch llas ] e
ishe Smonument 0T corner of,'f_;if =

the pubhc land survey T A R » - o
10 Except for. the. protectlon : ‘eference.grlghts acqulred by:.r;. e
actual -occupancy, the land applied ' for;must. be: taken by the: a,pph—ﬂ
; rectangular form, it practmable .and, when: doing the work = -
the bas1s of the a,foresald l1st1ng description, the special agent must\'l-, =
do such work in. such. form, if practicable, ; and the lines of his: saldf S
- work follow. the true cardinal points as neatly as they may, be de
“termined,, unless one, or.imore. of .the .boundaries. be a. navigable or -
eanderable stream and except. in: cases. of preference rights ac-
lired by . actu 1.1;occupancy, 1o application under said act will be -
avora‘ ly cons1dered “which . embraces tracts. of, land situate.upon =
‘ salmon stream or: na,v1gab1e or meandemble body, L




= ;—to be furnished by the agent

. d1v1s10n
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of Water The Iand must be nonmmeral 1n character and no claun’f.‘i‘i'

wH i_.Whatever may 1nclude 1in excess of 160 acres of such: land e
e e ‘Where:the above referred to corner post. is ‘ot tied: to a.corner
T 5of the. public survey, but is: tied to a Tocation .or: mineral monument

or one of the official suryeys referred to-in paragraph 9 hereof, ‘the. -

j"f\i,agent’s returns should contain a descrlptlon of ‘the locatxon or: mm— .
. eral monument. to which the corner, preferably corner No. 1, of the
I jlnvolved land:is tied; by glvmg 1ts latitude and: Iongltude, and its
“position with ’ reference ‘to ‘rivers, creeks, ‘mountains or mountam’f
- peaks, towns; or- other permanent topographical. points or natural
‘Ob]ects OF' monuments, glvmcr the distances and d1rect10ns as nearly, S
.° “aceurate:as’ poss1ble, especlally with reference to any’we
- trail'te a town or'mining-camp, or to-a r1ver or. mountaln appea g
. upon the m‘lp of. Alaska Whlch descrlptlon shall appear in the afore—_"”_
‘_sald returns ' S

Where ‘the corner post preferably No: 1 s tled t0‘

“such ‘post ¢orner svith relation ‘to the: other monuments of' the in-

: “volved:land and the Télation of such post ‘to the mmeral monument.

- “to which the same i§ tled should be- glven, together with" the other-
* ~data’enuierated in this paragraph’ concermng the descrlpt"‘n and
'-pos1t1on of the mineral monument. s

‘The description of such’ monuments: should be obtamed from the

L e Of them_
- official * surveys mentroned in’ paragraph 9 hereof the locatlon of

“surveyor general and appear-in‘a paragraph of the returhs separate 55 ;.

ks from the descrlptlon of the courses and dlstances herem autho

12. Tn cage theland is s1tuated beyond a reasonable dlstance from
‘a-corner of the public. survey or location or mineral: monument’or -

“other survey ‘mentioned ‘in’ paragraph 9 hereof: the Tocation” of the e

- land with reference to known rivers, creeks, mountams, towns;’ trails,

5 ;;mlnmg camps ‘or ‘other permanent topographlc features or natural
. -objects or ‘permanent ‘monuments may and should- be shown in” the *

=

: ‘special agent’s’above- mentioned work and in his returns’ and ‘be de: ’

- picted on the map of the section of Alaska in’ whlch ‘the allotment

"'7"‘1s situated, which should: accompany his said returns i

185 The. special “agent’ will after the service’ “aforesaid shall have
. béen’ performed by h1m make report thereof to the chlef of ﬁeld

’.Ihls report n sextuplet should be typewrltten, coverx all- the v

field work done in the acquisition of and as basis for the: forego-

: “ing hstmg description, and ‘contain such a‘description of the involved::

- land and repoit’ of the work done in"connection with ebtalnmg the

:’:hstmg descrlptlon a8 will enable the Government and all- partles

: ~interested ‘to readily ascertain the locatlon ‘of ‘said Tand from’ said-
ke report even though all V1s1b1e marks or other phys1ca1 ev1dence ‘of
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:the boundames may have been.. entrrely obhterated The report o
‘ should be accompanied by a sketch, signed: and: dated by the, specmlf L
- 'Iagent -depicting the boundariesof the land and the. position: of same 1
- with relation to; Well-known natural and other ob]ects, the locatlon .
~-and description of which- should be fully and accurately stated in Py .
" _‘the agent’s-returns. . .1 - : st . -
3 The returns and: sketch or. dla,gram above referred e should each ey
'.__*_fbear the same. date of iapproval.:.. CHELE A s G R
14 Immedmtely ‘upon .receipt, of the above repor "fa,nd dratrrem,
“'..from the special: -agent the chief.of fleld division will, f'he approves: e
" the same, transmit: three: copies! ‘thereof to'the register-and receiver - :
“lwithin Whose land district. the. prem1ses are: sﬂ:uated and -one copy‘-
o »thereof to -the - surveyor. general.. Caitities . S
15, The' suryeyor general - will- upon recelpt of the report and A
: ?sketch note same in:a book to be kept' for such: purpose’ and; where
' ;;practlcable, note. the:locationrof the land -on: the. district :sheets. of .
~-his office: in: pencﬂ until such-time as an: oﬂlcml survey. thereof shall -
“be. ordered or final: d1spos1t10n 1s: made of; the allotment. adverse to.
~the applicant, - ~Information: concerning. the status of the allotmentf" :
“application'may be obtained by the surveyor: general from the proper it
local land: officers. - The: chief: of field- division is: also drrected 1nv 2
‘_‘,,those cages  where' he approves ~the: returns aforesaid made by the -
. special agent to amend over his signature the allotment a,pphcatlon eI
‘to conform: with: the. description of. the, land referred to insaid
returns:as. furnished by the special agent’s report and: forward s‘ud.", S
"application thus amended and: conformed to the General: Land Office =
_properly indorsed s0.as.to, show the changes in; descrlptlon therein »
+ and. the date when made. . The orlglnal report, or. returns;made by»{ﬁ:‘ i
the. special agent. should be: forwarded by the’ chlef of field division - -
tothe General Land Office at the sameé time- the allotment apphcatwn -
_amended and conformed as, herelnbefore d1rected is forwarded He . ©
will retain in’ his files the remaining carbon .copy of said returns. ad
“The report. of the: d1str1ct superlntendent approved by the. chiefof
field division in cases where the same meets Wlth his approval should.’ L
" also be ‘transmitted. to:the General Land Office at the same. time. the_g e
j‘amended application is forvvarded as: herembefore dlrected together :
- with ‘such: sucroestmns as to the_a,pphcatlon as may seem to hlm-f»
"fapproprlate : : o
--16..The dlrectlons herem contamed relatlve to llstlng descrlptmns S
: fpursuant to field Work done, by specml adents of the-lands apphedi S
o for by an: Indlan OF Esklmo are: hereby mad‘ llcable, as far as -
o approprlate, to those appheatlons which’ have ‘,a,lready been. filed, have Lo
. not been ofﬁcmlly surveyed or approved by the Depertment andl i
- which are not in condltlon to be recommended toz.the Department for o
i ‘approval . ‘ , ok ' )
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17 The reglster andfrecelver as:soon ‘as' they shall ha.ve recelved
‘the aforesaid copies of: dlagrams and-notes from’the chief of field -

g :,dwlsmn, will: approprlately note their: records o as :to show- ‘the f

o locatlon, as shown by the hstmg descrlptlon aforesald of the la,nds
applied-for: . i
 ~18. Upen maklng the notatmns requlred by paragraph 17 hereof

5o ‘as to further- conform the: apphcatlon to' the descrlptlon thus fur-

- nished by the chief of field: d1V1s1on, ‘the: Tegister and receiver:: will
reliove the: apphcatlon from: suspension: and place: ‘the:same, as thus
“‘gmendedof record; all else being regular, 1mmedlate1y reportmg to B

‘ ~this oﬂﬁce by’ speclal letter their action in'the premises-and the date
+ thereof: - Notice of ‘the above action of ‘the local land officers should

~also be given, in writing, to the applicant and to the - district: ‘super- .
intendent of:the United States Bureau of: Education for the idistrict

- inwhichr the  land; thus. applied for is’situated; and each; the: sald

g .‘apphcant and ‘the said: superintendent; should" be furmshed w1th a4

- copy ‘of the returns ot isting descrlptron including dmgmm, fur-~
. nished to the: reglster and receiver: by the ‘chief of field division: as

fotesaid. THe copy ‘of the special’ a,gent’s notes: furnished: the reg-

. dstérand recewer by the’ch ‘of the field division:should be retained

L by them until the application is finally. disposed. of; whereupon ‘same } ‘
should be forwarded by specml letter f,o the General La,nd Ofﬁee, Wlth

‘the suspenswn aforesald amendment of the
the‘ manner and partlculars heretofore and herem—, :

: D shlp 'plat in thelr oﬂice and upon aseertamlng, wheré necessary, from
- the surveyor general Whether h1s reconds (see paragraph 15 supm)
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, In default of: actlon by the partles notlﬁed the reglster and re-:’ L
- ’,celver will. promptly, iand-as accurately as the records‘wﬂl permlt
. adjust the claim to. the. pubhc 1and survey and reportthel actlon
“the: General Land Oiﬁce G
+ The isaid . ad]ustment shell embrace such subd1v1s1ons and;partsj; L
jof subd1v1s1ons as shall: 1nclude all of: the apphcant’s 1mprovements_ I
- and possessions, if ‘possible.: IS0 ‘ bR
. 21 If the Commissioner of the General Land Oﬂice, upon the o
entire’ record -submitted, shall’ find the. apphcatlon meritorious,;:in - o
‘whole orin part, he. W111 1ot earlier-than five years.from: and: after: .~ .
- the date when the:said: apphca,tlon shall havé: been: adjusted. to.the - -
- public:land survey; unless otherwise: directed; submit the same:to: the: - Sl
. “Seeretary of the: Interior: for his approval.In speclal cases; how::
"‘ever, and: w1thout being - specm,lly directed: so-'to:'do,: ‘the comrms-% Shg
‘sioner.may, if upon:the entire record submitted e shall find:ther
‘A_i;apphcatlon meriforious, in whole-or in part; submit: the same to the: . f S
Secretary ‘of the Interior for his: -approval as: ‘aforesaid, and ifiso,
approved ‘special instructions for the survey thereof will' then-issue) - =
- in acdotdance with the terms of the: approval.: "Where such special =~
“*cases are taken up, considered, submltted and approved; and:special:
o .1nstruct10ns for thelr survey are-dssued in: accordance with-the terms . -*
+ - -of the approval; such cases:or allotments shall be subject to the same:"',‘,' g
.,requlrements as to methods of survey;. ‘cardinal ' courges, and per- . o
- manent markings of boundaries, except for the protection of pref- .
" erence rights acqulred by actual occupancy, as land surveyed wnder . -
L"‘»_".Umted States laws. in Alaska in general, 111 accordance with- thef CEe
a 1nstruct10ns governing lands thus. surveyed ST L
. 22. Allotment applications hereafter filed. embracmg lands cove
: ered by the public survey and allowed by the local land- ofﬁcers will
~alsoinot be submitted to 1. ; ; for: otk
- prova] earlier: than' five years from the date"of their- allowance by:;jf' e
the reglster and receiver as ‘aforesaid, and: not then: until the here- . . -
~ inbefore referred to reports shall have first been made to the Com- o
. ‘missioner of the General Land Office.. ., R i
230 A schedule of all apploved allotments shall be kept of record'- e
. ‘in the. General Land Office; and; as the act makes no provisions for -
a patent; a certlﬁcate will: 1ssue showing the approval of the ‘allot-
~ment ‘(and the. survey thereof 1f surveyed) for dehvery to the_., o
e “»-rallottee S i
o4, Hereafter the reglster and receiver w111 requlre each person{xi :
applying to énter or in any manner acquire title to any I lands under
o any laws of the Umted States, except the! homestead law to file a '
o 'corroborated a,ﬂidawt to the eﬁ?ect that none of the lands €07 Vred
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s Ce

e by ‘his’ apphcatlon are: embraced iniany pendmg apphcatlon for an

- allotment under this act or in any pending allotment, and: that 'no = |

~part-of such’ Jands is in ‘the: bona fide- legal possession of or'is occus

p1ed by any Indian or native except the applicant. . Persons: apply- -
- ing: for the right'to cut timber under section 11; act of May 14,1898
(80 Stat.; 414), may, however, substitute for the corroborated affi<’ -

davit a statement signed by the apphcant and- duly attested by two.j :

Wltnesses settlng forth' the above facts.

25 T the report hereinbefore- mentloned of: the dlstrlct superm—'

‘ tendent to the chief of field division does not tully ‘cover all the facts;

* thé chief of field division:will either return it to the district super=: -
_intendent for: further: information er direct an:investigation by a: -
- special - agent of his office; as-in-his- judgment may be deemed best;
and;: moreover whether he aproves or: ‘disapproves the recommenda-' 5

tlons made in ‘the report ‘of:-the. “district superintendent, he will

“transmit same to the: Commissioner of:the: Geeneral: Land Office with: =

; such : suggestlons as: to the apphcatlon as. may seem to hlm a,ppro- S

= prlate . _
26 Appropma,te forms for the use: of apphcants under thls actfﬁ g

have been prepared. RTINS

o

<97 Except as’ hereln prov1ded for all regulatmns under sald act" .

of Ma.y 17, 1906 m conﬂlct herew1th are hereby revoked. - ;
B T WILLIAM Seryy:o

. Approved
i E C. FINNEY S
Fzrst Asszstant Secretary

PUBLIC RESOLUTION NO 64 APPROVED MARCH 3 1921—WAR
TERMINATED TO CERTAIN INTENTS Cer

INSTRUCTIONS ‘v o

: ‘DEP.ARTMDNT oF THE INTERIOR, -
: - GensraL Lanp. OFFICE,

- Commissioner. .

e o0l

Washmgton D, 0., Apml 16, 1.921 ‘ “

REGISTERS AND RECEIVERS, : : . 7 -
' UNITED Stares LaND’ OFI‘ICES S
Pubhc resolution N 0. 64 (41 Stat., ; 1859),. approved March3; 1921

prov1des that in ‘the’ mterpretatlon of any provision relatlng to the e

termlna,tlon of « the present war ” or of ¢ the present or eXlstmg emer- ’
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| genoy,” the date of“the resolutlon shall Bo treated as the date of the

* termination of the war and emergency “Certain exceptlons are made“ o

. butithese do niob Appear to inchide any public Tand matters.”
"Attentlon is i’nv1ted=
,leglsla,tlon &

vfthe tollowmg statutes aﬂ’ected byb thlS‘ e

(@) The act of October 6 1917 (40 Stat 391), relatlng to execu- o
: 'tlon of aﬂidamts before the commandmg oﬂicer of a pubhc l'and e

‘"clalmant e, Ea

) The act oi February 95, 1919 (40 Stat 1161), relatlng to o
" the credit accorded a soldier;: sallor, or. marme, in -connection: with a._ Tl

o 'homestead claim on account of military service.

() The act of July 28, 1917 (40 Stat:, 248), glVlug credlt for m111—,‘:':1 :
 tary service after mltlatmn of a homestead entry and requiring cer-
© tain: allegatlons to'be made in contest affidavits. Notwithstanding the -

present leglslatlon, an affidavit of contest on:the- ground of ‘aban

- donment. must negatlve the fact that the homesteader is in-the mili- Thin

tary service pursuant to. an enlistment antedating March 3, 1921;
_ also the fact that any. part of the entrym‘tn s -alleged. absenoe from :

.- the land before that date.was due to. employment:in the: Army, Navy, o
. or: Marme Corps:or other: orgamzatlon described in the act of J uly 28 i'-,', i

: 71917 “Proof at the hearmg must cover these points. B
(d) The ‘Soldiers’ and Sailors’ (AV]]. Relief Act of March 8, 1918

ci (40 Stat. 440) To all 1ntents and purposes’ within the ‘meaning of

- “this.act, the war terminated March 8, 1921; but this termination does. " i
ot aﬁect any’ extension of time: for payment of installments of the " . -

5 ;:"pmce of Iand to which a person had alrea,dy become entltled underj E

-_.rules and regulatlons heretofore 1ssued

(e): The act.of August 17,1917 (40 Stat. ‘1250) ,grantlng further tlme.

i to soldiers: to fulfill: requlrements on desert land entries.:. i SR
) (f) Section 8 of the act of August 81, 1918 (40 Stat.; 955), relat-,- S
| ingto entries by’ persons under 21 years of age who Were in the mlh- Ll

k tary service durmg the war.

(g)-The Farm Labor Leaife‘Act of December 20,. 1917 (40 Stat - :‘

',430) “The, war: ended to all-intents and purposes Wlthm the meanmg;, ’
of thls act on March 3 1921 S ,
Vo RPN WILLIAM SPRY,

Approved b
- E.C FINNEY, e
Gh Fzrst Asszstamt Secwetary

Uommzsswner L



under the: act of COngress app1 oved February 14, 1913 (Thirty-seventh Statutes,s; i

DEGISIONS RELATING TO ‘HE PUBLIC LANDS.,?; [v'oi,;.. :

: :INSTRUGTIONS RELATIVE TO EXTENSIONS OF TIME FOR I’AY-‘-[

. MENTS FOR. LANDS IN PART OF: STANDING ROGK INDIAN RES-
. ERVATION, N ORTH AND SOUTI—I DAKOTA ENTERED UNDER,THE;:,
,HOMESTEAD LAW: AND THE ACT OF FEBRUARY 14, 1913 JAND vl

' ROCK INDIAN RESERVATIONS, NORTH AND SOUTH DAKOTA,
~ SomDA AT PUBLIC SALE UNDER. ACT OF MAY 29; 1008.,

! INSTRUOTIONS

[Clrcular No 751]

‘DEPARTMENTQ_ 9F THT INTERIOR
R TVGENERAL LAND OE_‘FICE
: “ Lo S _.;Waskmgtan\ D, 0. Apml 20 11.921
REGISTERS AND REOEIVERS, . T1vMBER LAKE . AND LEMMON,
DAKOTA, AND BISMARCK, NorTH. DAKOT

- The act of March.4,1921- (41 Stat., 1446), pr0V1des
That the Secretaly of the Interlo is: hereby authorlzed in his dlscretlon

: extend ‘for a pemod of one’ year thettime: for theé payment of :any ‘annual fnstall-
o mént due,. or heleafter o become due; :of ithe: ‘purchdse price for’ Iands ‘sold

- may annually thereaftel be extended for a‘penod of ‘oneé: year 1n the sam

: 4‘;5imanner “Provided, That:the: last payment,:',.aud allsother: ipayments’ must be: 0y

' '\ ~made W1th1n a permd not: exceedmg one yea fter the: Iast payment becomes;; oy

apphes for an extensmn and pays mterest for one’ year 1n advanc‘ at 5 per
&2 centum’ per annum Tpon thé amount due; 4§ herem prov1ded ‘and: patent shallf' S
be: ‘1thhe1d quntil full-and fnal ‘payment .of the" purchase. priceissmade Hn. " {
dance Wlth the p10v1smns hereof And promded further,‘ Tha, A CE

not: be requu'ed And promded further, That fallme to make any payment that‘v
“may be.due, unless the:same be extended or to’ make ‘ally: extended’ payment
“at or before :the tlme to. Wthh such-payment:has been extended, as herem.,
- provided, shall forfelt the entry and-the same shall ‘be :canceled and any and '
SEC 2. That the Sec1etary of the Inteuor is also hereby authomz i his: o
. dlscretmn, to extend for- a period of one year, the time for’ the payment of any .~
“gnnual-installment hereafter ‘to beconie ‘dueof ‘the" purchase price of landg-in
the Cheyenne River Indian’ Reservation in.South Dakota and theStandlng Rock -+ .
Indian Reservation in the' States of North Dakota and South Dakota, sold at =
: pubhc sale under ‘the act ‘of GongreSS approved May 29, 1908 (Thirty-fifth .~ -
‘Statutes, page 460), under the same: terms and on: the same condltlons as pro- L
L ‘v1ded in:section 1 of thls act : .
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e | 1) Lcmds m/volved and entmes ond sales aﬂected __Section 1 of the . ‘
,;-szud act of March 4, 1921 apphes to homestead entries made either

' “before or after the passage of the act in thie part of the Standing Rock - e
Indian Reservation; North and South Dakota, opened under the act, =
of Congress approved February 14, 1913:(37 Stat., 675). -Section 2

- of the said act of March 4, 1921, apphes to.sales ma,de -either before

_orafter the passige of the act in the part of the Cheyenne River and =
Standing Rock - Indian Reservations, North ~and -South Dakota,‘:\ i

- opened under the act of May 29,1908 (35 Stat., 460). - , s
U (2) Gronting of - extensions. of tiinie /’oo" payments ———The rlght to
: fl‘grant extensions. of time for payments is made dlscretlonary W1th

- ‘the Secretary of the Interior. Extenisions will be granted in all cases = -
& ’.where applied for, prov1ded interest is pald in advance at the rate of -

" B:per cent per annum on the amounts 1nvolved as requlred by the
- said act of March 4, 1921. - ’ :

(3) 0mgma,l regmrements inthe matter of payments . connectzon e

awith homestead entries—The terms of payment prescribed by the
~act of February 14, 1913, above cited; in connection with homestead"
"entrles of’ Standlng Rock lands made thereunder, are as follows: "

One fifth, of the’ purchase prlce to be pald in cash at the tlme of entry, and the v

‘balance in ﬁve equal 1nsta11ments the ﬁrst within two years and ‘the remainder
annually -in’ three, four, ﬁve, ard’ six years respectlvely, from and aftel the
date of:entry. ST Lol : :

(4) Original. regm'renwnts in the matter ) f payments n connecz‘wnf
“apeth sales—The only: sales heretofore authorized under the act of

May 29, 1908, above cited, were authorized by departmental’ regula- I
tions of Febmaly 27,1920 (47 L. D, ; 840). The terms of payment; i

' prescrlbed by sald regulatlons for such seles are as follows: .

Purchasels may pay a11 cash for the 1ands at the tnne of pulchase or one- oo

' third down and the balance in two equal annual installments due orie and two

 years from the date of purchase, interest to be pald on the deferred 1nstallments, :

: at the rate of'5 per centum per apnum,

() The said act: of March 4 1921 modlﬁes the above requlre-k" .
* ments in’ these respects :

() ‘The time for the payment of- any annual 1nsta11ment Whlch is

due and payable may be extended for pemod of one year provided ;

“interest at the rate.of 5 per cent per annum is’ pald on the amount-in

questlon asa prerequlsﬂ:e to the grantmg of such extension. Any_»-;{.v
- payment so extended may . annually thereafter e extended for a- "
" period of one year in the same manner, but the 1ast payment-and all” -

other ‘payments must be made w1th1n a. period not. exceeding one.
year after the. last pa,yment becomes due by the terms of the act

under which the entry was made. - The utmost time allowed for.the -
completion: of payments under homestead entrles made: under the

‘ 52403°—vor 4 48216 -~
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sald act of Febmary 14 1913 is seven years from the date of entry : "7

- The utmost, time allowed for the .completion of payments under sales
 made under ‘the said regulatmns of .February 97, 1920, and the sa1cl:‘: :

= :act of May 29,1908, is three years. from the date of sale, .0 i
(D). Under the proviso in: the said act-of Marech 4, 1921

That any entlyman who has 1es1ded upon ‘and cultlvated the-land embraced’l 3

-in-his entry for: the: period of t1me 1equ1red by law: in order. to -make:commuta: i

: ; ‘thl’l proof, may. make proof,. and: 1f the: same is approved further- re51dence and: o
cultivation will not Dbe required: . oL el R
~oany. entryman may- submit: commutatlon proof and theleafter com-
_ plete the payments-.of, purchase money, the same as.may be done -

: »v; where three- -year proof is submitted.; This construction -of the said
“ proviso is-the. construction given to a similar proviso found in the

act of ‘April 18, 1912 (37 Stat 8J:), under which instructions Were’ :

S approved by the depa,rtment May 4, 1912 (41 L, D.; 12): - ,
L (8) Entrymen in default n the matter of - payments -—You w1ll( i

promptly. serve notice ‘on each _entryman who'is in-arrears in the -+ -

~‘matter of payments that he must by June: 30; 1921, make Payment* 5
Clof sums of principal due; without interest,or he ‘must, by the date. -

stated, obtain an-extension. of time for the payment of such sums.

“You Wlll in the notice to each ‘entryman hold his.entry for cancella-':
~tion because of his default in the matter stated; and provide that if =
- payment; either of principal-or of interest, is not made by June 30, :
- 1921, you will report his entry to:this ofﬁce for cancellation. The

- interest required as a. prerequlsﬂ:e to the gmntmg of an extension:of - a3
“time: for the payment of any. 1nstallment which ‘is in arrears should,',“»

w7 be. calculated in the following manner: - Where the installment is one
year or less‘in arrea’r's, 1nterest must; be. pmd thereon for one year;

= Where the installment is more than one year and two years or less in £

~ arrears, interest must be palol ‘thereon for two years; Where the i in- -

e stallment is ‘more- than two. years and three years or less in arrears,

L ‘Vlnte,rest must be paid thereon. for three years,-etc..

(1) Payments which hereafter become due—Hereafter entrymen

[must make the required payments at the time such payments-be--
- come die. . If any entryman fails to make any. requlred payment of

2 prmc1pal when such payment. becomes due, you will, by notice to .

‘him, -hold ‘his entry for cancellation because of the default and:

A advise him that i i the event of ‘his fallure to make the payment, or
- to apply. for and secure an extension of :time- fOr that purpose by;

'A?-_makmg proper payment of interest Wlthm 30 days from receipt of

b 'the notice, you will report hls entry to thls ofﬁce for cancellation. -

“(8) Entm/men entitled to’ oredzt for mzlztawg/ or nawal service—The:
R mstructmns given herein should be.read in connection with depart-
2 'mental 1nstruct10ns of June 9,1919; mrcular No 647 (47L D. 191),, -

¢
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as. to 1nsta11ment pa,yments quulred in connectlon Wlth homestead
- entrles after 2 perlod of mlhta,ry orinaval service. e

' : FETE S I E SNSRI Y WILLIAM SPRY,
G e L .r_aomm@sswner.v"

»V‘Approved e e e T T
D s FINNEY, e e .' R
A Wst Asszstcmt Secretam/

i

BRUI\TT v. FIELDS

Demdcd Agrir 21 en T

CONTEST——AFI‘IDAVIT———PI’ACTICE~—HOMESTE AD.

.

Rule 3, Rules of Practice, requlrmg that the facts must ‘be set forth in the S
. _eorrobmatmg afidavit, is comphed W1th where the contestant. alleges facts-

V_”'Whlch if proven, wauant canceﬂatmn of the’ entry, and the corroboxatlng E
Cie -witness' adopts those statements by allegmg that from hxs pelsonal knowl— o
"_edge dnd’ observatmn, they are true.

DEPARTME‘ITAL DECISIO\I DISTINGUISHED
. Nemmch v Colyar (4 L. D, .5, dlstmguxshed

FINN‘EY Fms*zf Asszsz,‘omt Secretary:

Frances Wi Brunt has appea,led from a de0151on of"'the Commls-‘
- sloner of the Greneral Land Office dated March 10, 1920, dismissing

~ her contest: agamst the homestead entry of Wﬂham H. Flelds, made

, Maylét 1917, for S. & NE. 4,Sec 11, T, 3N R. 37VV’ 6thP M
Llncoln, Nebraska land district.

- Thie_contest ‘was initiated November 8, 1919 the charge belnﬁ' m: L

. eﬂ:‘ect ‘that ‘entryman, had never est‘tbhshed re51dence on the land{
and’ that the default char ged was 1ot due to mlhtary or naval service,
The aﬂidawt was. corroborated by two Wltnesses, who alleged that—-—.

: : they a1e acquamted w1th the tract descmbed in ‘the above afﬁdav1t and know

T oI personal knowledge and observatlon that the statements thereln made~are :
Ctrues “That the above ‘described Iand is rough pasture land “that saxd W1111am :
H. Flelds has failed ‘to establigh his residence on S’ud tract within: six ‘months
from “the date of:his sald entry; that.said William: EL: Tields:has, fzuled to
estabhsh ot mamtam a residence on said:tract from:date of ently up:to, the‘f

plesent time;: that- said. William. H. Plelds for. more, than; six. months prlorf‘,“.",_
to the commencement of tlus proceeding has abandoned sa1d tract; that ‘the .

absence of 'said W1111am H. Fields. from said land is ‘not due to. any n11hta1y i
serV1ce of any. kmd that said ‘Wllham H F1elds is not 1n the m111ta1y or nava]‘ :
L sery ee of the Umted States i ; g e R T

: Entrymen was personally served Wlth notlce of the contest Wlthm
o ten days after i issuance: of thie notice, and proof of such service was
i 1mmed1ate1y filed. ‘No answer havmg been filed within the time al: -
Iowed’by the Rules of Pmctlce, ‘the local ofﬁcers recommended the‘

cance]latlon of the entry
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- The Commlssmner of: the General Land Ofﬁce, in the demsmn"‘,_

appealed from, held that the affidavit was not propetly corroborated
and dismissed the contest, citing Nemnich ». Colyar (47 L. D:, 5).

In the decision cited,. the corroborating. witness, one Bentz before :

the service of notice was complete, filed an affidavit in Whmh he.

~alleged that he corroborated the contest affidavit without knowing -

~ what he was signing, and that the statements made therein were not - -

~true: The aﬂidawt concluded with a “ demand > that ‘he be allowed

e Ato withdraw- his name as a witness. The Department held (page 0

“When Bentz formally adv1sed the Iocal oﬁicers that. he had signed ‘the cor- °

e roboratmg affidavit under a m1sconcept1on of the statements made the1e1n and =
‘that-the allegations therem set forth were not. true, they could: dono less, in thg 7

- then state of: the recoxd, than to- dismiss:the contest. 'I‘hey were ‘without ai-
~.thority: to-. allow him to proceed To notify .the contestant of: thejr proposed-
action and to allow hlm to be heald would have been an idle: proceedmg, as

Wlthout amendment of the apphcatmn to contest by the subsntntmn of a proper:

corrobmatmg afﬁdavu: the1e was no propet, foundatlon for: 'the proceedmg, ‘and
such amendment could not have been allowed except in.the absence of an in-.
.tervemng apphcatlon to. contest . (Shugren et al. v Dﬂlrnan, 19 L. D 453), .

. and the amendment weuld have reqmred pr oceedlngs de novo.-
The -amendment of Rule '3 deprived the local “officers of the: d1sc1et10n Wthh e

was formerly vested in.them regardlnw the acceptance of contest afﬁdav1ts, and- -
vthe doctrine- announced in-a: long line of cases from’ “Houston. v. Coyle (2 L D
_58) -to Budges 'v Br1dges (27 L. D;, 654), is no longer” controlling. :

Tt needs noextended aroument to demonstrate that the rule 1nvoked5 .

: :ﬁ. iri the case cited by the Commissioner was not apphcable to the con- -

~_test'of Mrs. Brunt. Her affidavit was corroborated in the manner re-
~quired by Rule of Practice 3, and entryman made no -defense. ~No . -

reason. is apparent Why the entry involved should not be ¢anceled.-

: ‘The Department did. not intend, in Nemnich v.. Colyar, supra, to o
- hold that a contest affidavit Whlch was in any way corroborated
“shotild, after its acceptance by -the local officers, be subject to dls-.' :

missal except on motion of the defendants, timely interposed.: As

stated in said decision, prior to service of notlce the withdrawal of the
corroboration impaired the sufficiency of the contest affidavit, and. the -

“local officers were without authority to-proceed. In Mrs. Brunt’s

“aflidavit, the corroborating witnesses stated they had personal knowl-

- edge of the statements' made by ‘the contestant and that the state-
: 'ments made- by her were true.

In Gilbert ». Vallier (47 L D. 337), the Department held that =

~ where the corroborating witness alleges that he has personal knowl-'

edge of the facts alleged in the affidavit of the contestant and that -

- “the statements therein made are true,” such facts need not be re-

peated, if the witness sets forth a statement of how and why he kiiows -
“the statements to be true.” Said decision dlstlngulshed the depart-
- mental decisions in Preskey v. Swanson (46 L. D., 215) and’ ‘Bolton :

0. Inman (46 L. D. 234), and held that even 1f the aﬂ‘idawt of Gll-, s
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- : bert had not been properly corroborated a: m0t1on to d1smlss, not ﬁled' :
; f~concurrent1y with the answer by whlch issue was Jomed comes too o

o -lete : ‘ -
- Upon: mature con51derat10n the Department s of oplmon that 1f a:

E © contestant alleges facts whlch if proven, would warrant the cancella- -
- tion of the entry. attacked, and the corroborating witness: alleges from. - -

g per. sona]. knowledge and observation; that the statemerits made by the

“ . contestant ave-true, thus adoptmg those statements, the requlrement

,f.: ~of Rule 3 that “these. facts must be set forth in his afﬁdawt s  com-
: phed with:- .

“The deelslon appeeled from 1s reversed a,nd the entry wﬂl be< S

";ca,nceled e S v c o SR

~ BERT SCOTT.
Demded Apml 21, 1921.

:gHOMESTEAD EN’I‘RY—RECLAMATION—-ESTABLISHMENT or FARM UNIT—-PREFERENCE pTa

RIGHT DR -
Under the act of June 25 1910 as subsequently amended lands reselved for i
—_;rngatlon purposes are not subject to settlement or entry: untﬂ the: Secrel

tary:of the Interior ‘shall have established ‘the unit of acreage per-entry, i

[ and announced’ that water: is: ready ‘tobe delivered, and no exceptlon T TECHE S
the rule can be made in favor of an apphcant who ‘seeks fo make an- addl- - .

e B t10na1 entry of such lands m the exerc1se of a preferenee r1ght acqnne\d byr L e
o oy contest L

) DEPAETMENTAL DECISION DISTINGU’ISHED—REGULATION DEC‘LARED OBSOLETE v S
The cage: of Henry W W1111amson (38 L, D, 233) dlStlIlglllS‘hed and Section

24 of the regulations of May 18; 1916 (45 L. D, 385, 390) declated’ obsolete'i Feiad

T and 1noperat1ve

: ':'::'AI‘INNEY Fipst Asszsta,nt Secf'etamy

“Bert Scott has’ appealed from -a: declsmn of the Comm1ss1onerj
~of ths General Land Office .dated October 9, 1920, rejecting: his ap-~ -
"phcatlon filed - February 18, 1920, to make an addltlonal homestead - =

"/ entry under the prov131ons of- the act of Aprﬂ 28, 1904 (33 Stat. ff". g

" 527), for the W. 3 NE. 4, Sec. 18, T. 22 N., R. 56 W., 6th P, M.,

-~ Alliance land dlstmct ‘Nebraska, contlguous to his orlgmal entryf'

LT made Apr11 30, 1908, for the E. 3 NE. £, said Sec. 18, subject

| - to the.provisions-of the reclama,tlon act of June: 17,1902 (32 Stat., - o

e 388) s upon. which final- proof was” duly submltted showing - com—

: ~“pleted’ compliance with  the ordinary provisions of the homestead,}" :

law, and accepted by . the Comnnss,loner March: 24: 1918, R
The" decision: appealed from found and held” that no farm umt o

plat- had ‘been approved and no: public notice - issued - fixing - the -~ :
Water rlght charges and: the date When water would be ava,llable e

_*See Cireular No. 756, approved May 16, 1921 (48 Li D, 118).. . = = -
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for the land and. that while Scott had earned ‘2 contestant’srprefer-‘rf_l
7 ehee: rlght to enter the land under the provisions of the actof May
14,1880 (21 Stat., 140) he was barred from exercising: that right™ -

o because: of the: ) prov1s1ons of section 5 of' the: act of June:'25, 1910. o
(36 Stat., 835), asamended by act of February 18, 1911 (36 Statf-v

g 917), and section 10 of the act of Atigust 13,1914 (38 Btat:, 686)
B jAs s6 amenided this: sectlon in‘so far as: pertment now prowdes T

That o entry shall be hereafter made and no'entryman shall be e 1n1tted to
go upon lands” reserved: for irrigation purposes antil’ the Sec1etary of “the’ Ins

» “w'-termr shall have estabhshed the unit of acreage per-entry, and water: is; 1eady'

S been announced by the Secretary of the Interlor

“1.t0 be.delivered for the land-in such unit or:some: part! theleof and such fact nag- }7

- It appears that by order of F ebrua,ry 11 1903 all of sectlon 18 Was-i

‘k:‘_‘WIthdl'a,WH under theé second form of Wlthdr‘twal authorized by the <

i’reclamatlon act. By order of October’ 10, 1908, the withdrawal was
changed to one under the first: form. By order of July 2, 1913, the:f '

- W3 NE. { said section was restored, but was afterwards again Wlth- i

- ,'drawn under ‘the second form on December 20 1913 ‘and remains so:-

o Wlthdrawn It further appears that Scott ﬁled his contest June:20,

S 1907, agalnst ‘homestead entry 05683 of William: Ferguson made July—
94, 1905 for the ‘said W. 3 NE: 1, “Sec. 18,-and-as-a’ result thereof

.,K::‘:followmg departmental decigion of Aprll 21 1910, unreported ‘the .

- said entry was canceled August 81,1910. Apparently the reglster and' ,
- receiver advised Scott at that time that ‘inasmuch as the land. was o
: .embreced in a ﬁrst form Wlthdrawal it Was not subject, to entry

" ‘The. ex1st1ng rule as to the exercise of a preferred right in snch'f- =

G :cases, -assuming proper quahﬁcatlons s contamed in section 29 of
“regulations of May 18 1916 (45 L. D 385 391) Whlch reads in- part;',“‘“
as: follows - , ER DT o S : Jf 3
Should the land embraced in. the contested entry be w1th1n a ﬁrst f01m w1th-:" -

B dlawal ‘at ‘time of successful te1m1nat10n of’ the contest the prefelled rlgln may. :
i ' prove “futile; for it can’ not be exerased 45 long as the land remalns so Wlth-[r‘:
Codrawn, but should. the lands invelved beirestored. to the publie domaln ora faun-f

ounit-plat be approved for:the: lands and announcerment made’that: water is ready:'

= 10 be de11ve1ed the preference right may: be exermsed at: any tlme Wlthln 30 days N
from. notice of ‘the restoration or-the estabhshment of farm “units. Should the i
. dand be w1th1n a second “form Wlthdrawal the successful contestant can'- ot be L
- allowed to exercise his preference right of ently prior'to the tine when the See- i -

: retary shall have‘est‘lbhshed the unlt of: ac1ea°e and announced ‘the fact that :

.. make entry unde1 the terms of: the N
A 'any time be released from alI fonns
i ,cases made and prov1ded

water:is ready to be delivered to theland in sald fa riT: un1t or:some: part thereof o
‘but when the falm umt is estabhshed and water: avallable as stated he ma ;

amatron law.. If, however,. the land-at’

w1thdrawa1 he may ente1 as'in other, 3

Formerly, land embraced in second form Wlthdrawal could be S
”‘_entered subJect to the reclamatlon ‘act even thouofh farm. unlts had"'
, »not been estabhshed but smce Ju une 25, 1910 such lands are not sub- B
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S 'ject to entry eXcept as: prov1ded by the act-of. that date and. amenda- : o
. tory acts above cited. Prior to the date of the said act of June 25; o
1910, the Department had ocedsion to con31der the question whether (AR

a person holding an orlglnal homestead entry. for- less than 160 acres:,: o
- could be- permitted to make addltlonal homestead entry. for land'em- - -
" braced in”second- form withdrawal ‘where farm units had' not been .

5 established, ‘and it was held that such a,ddltlonal entry was allowable i :

5 Henry Ww. VVﬂhamSOD (88 L. D. 233) Instructions based on that

" decision were issued and have been continued ‘without due regard to . .

~ the forée and effect of the act of June 25, 1910, and the acts amenda- _d

. tory thereof, supra; and are found in seotlon 24 of: the: 1egulat10ns of .
- May 18,1916, supra. The Williamson decision, while: fully wars:

< ranted under then existing law, is no longer appllcable in view of,"'-

’,'__later specific provisions of statutes prohlbltlng entries of lands such:‘. - i
~ag those. under cons1derat1on and the said mstruetlons issned there— PR

.- under are obsolete and moperatlve They w1ll be fmmally revoked e
"' by separate order el
ST One: pomt 'ugued in support of the appeal is thet the appllcant‘r
e ‘could have made the. addltlon‘ll entry if he had been notlﬁed of the -

o “restoration of July 2, 1918. But such is not’ the case. A person who .

_ hasmade homestead entry for any area’ ‘within-a reclamation pr 0]ect

can not make an additional entry for lands outside a project. ‘See:
‘section 923 of regulations of I‘ebruary 6, 1913 (42 L. D, , 349, 369),"« .

and section 23 of regulations of Ma,y 18, 1916 supra.

0 Tt is further ‘suggested that if the appllcatlon can- not be allowedg
- as an additional entry. that it be: cons1dered and allowed by way of

amendment of the or1g1na,l entry ‘Such action | would be ob3ect10n-j-l g

- ableasin contraventlon of the. Taw above cited: to the same entnnt qsf Y
if the claim ‘wete allowed as_ an addltlonal entry : :
- The de01s1on appealed from is affirmed.

" There is. with' the record an apphcatlon by W 1ll1am I‘erguson forh.‘ o
o relnstatement “of his.said’ canceled entry However, his ‘claim ‘was ..
“ fully settled by the contest and the case can not at this late day be

,"reopened especially in view of the suspended preference right of v

fS Scott The appllcatlon f01 relnstatement 1s accm dlngly den1ed

"‘MAXWET)LAND SANGRE DE CEISTO LAND GRANTS
. (o PEmION).
Deczded Apml 29 1921

f»'SURVEY——MFXICAN LAND GRA’\‘T——BOUNDARIES )

In the 1ntelp1etat10 of ‘a patent for a Mex1can prlvate land grant 1n Wl’llch P

ta mountarn_ ge"is des1gnated a8.0né of the boundanes the rile wills be
= apphed that Where a call 1s from one pomt 1n a contlnuous obJect natu1a1
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or: aItIﬁCIal ‘to another pomt in the same obJect the hne between and
. connectmg the two points: follows. the, s1nuos1tles of. such obJect rather than._ ol
o stralght hne connectmg those pomts : . . ;

- - SU‘RVEY——MEXICAN LAND GRANT—BOUNDARIL‘S . ; o
“The call for courses-and, d1stances ‘of-a’ protracted Government survey made_

) vsubsequent to-a Memcan prIvate land grant which is.at. Varlanee with the - =

sinunosities of a mountam range descnbed in the patent as..one of: the‘ ‘

‘ boundarles of -the grant must: erld in case of doubt to the-superior call:'v{ g

“for the natural monuments referred to-as constltutmg the boundaly of the i
claim, . . [ ! : :

: 'DEPARTMENTAL DECISION MODIFIED

Decision in case of Maxwell and Sangre De Crlsto Land Grants (46 L D
301), modified. : : : . e )
o FINNDY First Asszstcmt Secretary :

~ This case came before the Department on, appeal from a ruhng.‘
made by the Commissioner of the General Land Office under ddte of

=t April 8, 1917, in respect to the eastern boundary of the Sangre de o

<7 Cristo Grant and the western boundary of the BeaubIen and MIranda,,
~or Maxwell Land Grrant :

. “The origin and nature of" the Maxwell Grrant ‘are set forth inoa
 decision by the Supreme Court in the Maxwell Land :Grant Case -

- (121 U. S, 325). Also a deseription of the Sangre de Cristo Grant is
‘contained in the case of Tameling v. United’ States F reehold and» :

- Emigration Company (93 U. S.,644). - B

1 The Maxwell grant lies in the southern part of Colorado and the,; o

. northern part of New Mexico. ‘It was-initiated J anuary 8, 1841, by
" petition of Charles: Beaublen and Gaudalupe Miranda to the Mexman",

-Governor- for a tract of land described. by metes’ and bounds, the

“northwest corner of Whlch ‘was- the: ¢ “top of" the mountaln Whlch

: ~divides the ‘waters of the rivers running towards the east from those -
. running towards the west, and’ from thence followmg the line of said
. mountain in a southerly direction ” to the southwest corner.: That. -

petition was granted by the- Governor. - Jurldlcal possession” was .
‘given, and the lands marked by the Alcalde in accordance with the -

" Mexican laws and customs Monuments ‘were estabhshed at the.

L northwest and southwest corners ‘and these pomts are not in dlspute

These two claims were confirmed by Congress in-the act of June.21, -
1860 (12 Stat., 71}, ‘the Maxwell Grant belng numbered 15 and thez L

. cther. being numbered 14 in the act. e
The sald conﬁrmatory act of: Congress was based upon a report s

“made by the surveyor general ‘who heard testimony respecting the

. claims.” Patent was-issued upon the Maxwell Grant May 19, 1879. -
S The patent referred to the act. authorlzmg the- surveyor general to -
~./pass upon. claims ‘of this character, and recited in. full his report to .-

Congress on thls grant Reference Was also made to the. conﬁrmatory‘ e
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Llact above mentmned Also the. full descrlptwe notes of the surveyor i ;-‘ e

~ who surveyed the grant are contained in: the: -patent. :Said descrip-

~ tiom for the northwest corner ‘of the grant recites that that - corner -

: . was, monumented at a point on top of the mountain Whlch divides the:

- waters' ﬁowmg east: from those flowing west, the same; bemg at the“: »v i

~place where the Alcalde in giving: ]urldlcal possession: to said. .grant

- erected the fourth.mound; “ Thence from said northweet cornerona :
~line established: along. the sumnut of said mountam Tange. by bri-
angulatmg from peak to peak of said mountam range on the follow- =

ing -courses and. distances.”  Then follow. courses. and. dlstances to-

peaks, 17 in number, Wlth stralght lmes between them to. the south~
“west corner. : i
The Sangre. de Crlsto Grant Ties to the West of the Mexweﬂ Gr1 ant E

and its eastern boundary ‘is: described as being from a point -on the e

- mountain ¢ thence along® said mountain, southeast. to a point estabs

. 11shed on:the top of the said mountaing thence south to ‘the boundary-‘ Y i -
- of the lands of Miranda and Beaublen ‘thence along said. boundary -
“to'a point one league south of the R10 Costilla.” - According to-the

" _respective’ grants they have a.common boundary for a. distance of = -

about 25 miles.. The Maxwell G‘rrant extends on, south 25 or: 30, mﬂes :
“further, and is. bounded on the west; as.to that portlon by the Carson o
National- Forest: -1t appears.. that the oﬂicml “maps show the two
: grants to: conﬂlct or overlap to some: extent and also that a hlatus L
o 'et another pomt exists between them, . .- : R e
“The case now before the Department arose on an. apphcatmn i
: behalf of the claimants under the two. grants and: request for a deﬁ-f}_; ey
- nition of the boundaries: in: question. Tt is- represented that the ~~° -

-grant claimants, owing. to_the uncertamty of their boundarles,

»annoyed by prospectlve claimants, and. it is suggested that, the. dlﬁi- o “:;
‘culty. would be avoided if instructions were given to the: Tocal land T
- officers to the effect that the true west boundary of the Maxwell Grant B

] ““ig'the summit of the mountain range from the northwest 1o the south‘-'* :

‘west: corners, and that entries upon- Jands s1tuated to the east of such\ :
summit should not be allowed ; also that such instructions should be

L cpmmumceted to'the: Forest. Serv1ce and to the. Commissmner of the. = =

. public. lands of the State. of New Mexico;, furthermore that Where»_j, i
© any:townships abuttlng upon . the Maxwell Grant to the.wes areto -
'be sectlomzed by the Government the Surveyor geneml should be-_j ‘
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, authorlty to change or modlfy the hnes of survey as: 1a1d down in the e
patent -and citation” of ‘authorities in- support of that -doctrine was
L given: It was, therefore, held that so far‘as the application: contem:. -

e plated any modlﬁcatlon of the boundarles of ‘the Maxwell Grant;as -
- set-forth in the patent; such prop051t10n could not be entertained, but -

it-was ‘stated that the. Department hés authority to ascertain’ the true

- limit of* its' own'lands; and in thus definmg them it would be necessary -

-~ to' mark upon the ground the boundary line between: the private lands
" and the public lands. “Tt'was further stated that steps would be'taken
- lookitig tothe identification of the line upon the eastern: boundary of

~-the 'Carson National Forest in accordance with:the boundary of the

7 ”'grant as set forth in. the patent; that is, according to the courses'and
- distances'given by the surveyor for the Western line of the grant, and : -
not accordlng to the actual watershed.. Where, according to thelan- .

‘that the rectlﬁcatlon of any alleged errors in such surveys should not. -
3 ’be undertaken, B
7 By decision of December 4 1918 (46 L D, 301) the Department‘ -
. ~on appeal ‘affirmed the action of ‘the Commlssmner ‘and motion for -
.- Tehearing was. denied’ May 3,-1918. “A petition was then filed asklng o
" for the pr1V11ege of presentlntr oral argument and for recons1deratlon:
of the casé: under the stipervisory authority of the Secretary: -
“ Oral’ argument ‘has been heard and the case has received. further
Rl cons1derat10n in the light thereof and in connectmn Wlth the writtén -
. petition and ‘the entire record. S : I
“~The point now “presented for: a,ttentlon is'that the clalmants are not

“tation of same’ which will: give controlhng We1ght to that call in the -
. grant, survey and patent whlch, it is claimed, is the superior one, viz:, -
" thé summit of the mountain. Tn other- Words, it is urged-that the- tr1- i

- giage of the’ grants the boundaries should be coincident, it was-held "

asking for rectification’of the old survey. and’ patent, ‘but for 1nterpre-r P

angulated courses and: distances purporting to define the’ Tidge or

o ffsummlt of: the mountain’ should be rejected when in- confliet with the -
S certain’ call for a well known natural ob]ect Whlch is. ﬁxed and .
- 'easﬂy'ldentlﬁed L , S
‘The former’ de<31s1on conceded that the usual rule accords superlor' i

not apply when' ‘the lines were not- actually rin: but were lald down' =
by protract ,’oltlng the ¢ase of. Bryant v, Strunk (151 S. 'W., 381). -
It was accordingly held that the courses’ and ‘distances of the orlglnal-
rvey would be followed for reestabhshment of the western boind- -

ithe two. grants should be ‘coterminous; ‘and as to-the latter part it -
, a5 kaid that the Land Department may ‘well recognize that no public-
S land ex1sts betwe nfthe two grants, leavmg the matter of exact loca- -

welght o the calls for natural monuments but held that sald rule-does - -

ary of the Maxwell Grant éxcept a8 to that portlon of the line ‘whete. oL
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. tion: of the 11ne to be settled by a,greement between the partles Tt
- will thus be observed that the call for: the adjacent grant was e,llowed e
- to. control, ‘the cells for: course and distance as.to.the. northern 25
b mlles of. the Western hne of- the Maxwell Grant boundaly In thus e
: _'yleldmg as to that portion; and departmg from the rule: applied to-
g ‘emalnder of the hn the surveylng dliﬁeultl a,ugmented*

G whereas the tr 1ang‘ula,ted hne of the Maxwell Grant does not accor d-‘ Gl
: :1ng(to present -showing,.reach. the summit, at the point of the: south . .
ture of the two grants Hence, there isno. contmuous hne of thej L

'Qone of two alternatlves, vid, elther by contlnulng to follow the sum-' e
. 'mit, from the. point mentloned or by arbitrarily. running a closing
_line from that point.on the summit to the triangulated. hne by the““
~ shortest, distance.. It would be. difficult to justify the latter in view.of |
" the terms of theigrant and the call inthe patent for the: summit as the
" line bétween the northwest and southwest, corners.. To do. so, would:
. be to adopt an arbltmry and even an uncalled for., hne in opposmonﬁ e

- to the most promlnent cell in the instruments. Furthermore, upon ..
‘ "‘:"_'.recons1der'tt10n of:-this.matter.I am strongly impressed with-the.con-."~ =
tention that the call for the summit should:be preferred: to- the calls~ -
.. for courses'and distances purportlncr to delineate the’ summlt 1 ﬁnd
" much persuaswe euthonty to support that view. - ~ e
" In the case of Dayis v. Commonwealth Land and Lumber Co. eh
gl (141 Fed,, T11), it was held that. both: course: and distance. should' G
- yieldto the: call for two corners.on-the top of Cumberland Mountain, - -

. and that the line between them: should follow thé: meanders"of the, s
, | riot ru L " ; followi ,g‘t_he}gi‘x‘fen_j'cou Tn 3 " S,
. ‘that connection it was sa1d that if a call is from one point ina, con=-
~tinuous object natural or altlﬁcml to another- pomt in ‘the same -

-+ object, the line between and conne ing the- two pomts follows ‘the .
s "Slnuosltles of 'such ob] oct, if 8 It Was also sald 1o be well settledt S

The most matemal and most; L 1158
g matemal and Iess certaxn A call for a natmal obJect as ) ‘
S stleam, a spung, or even a marked tlee, shall control both coulse'and_ dlstance
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i The above rules were referred to it the: case of Watkms A Klngf{‘i
(118 F ed., 524 536), and the: court used the followmg languagef e

It is quite well estabhshed and is now, ‘we ‘thinlk, the- umversal rule, that ZVV

T a ‘call for a- natural obJect ‘such:ag a river,’a creek ‘the ‘mouth: of &’ stream P
_.h111 a:-:dividing ridge between des1gnated locahtles, a-marked tree,., shall con-r,
. trol. both course and. dxstance “'The reason. “forsuch g rule 1s quite; apparent o
'The natural monuments referred to are obJects mdlcatmg the. boundary of the

: land are generally easily found; and are with few exceptlons, indestructibl

Course. and dlstance are usually descrrptrve of the’ desrgnated monuments de—>

o "pendmg for their- accuracy upon-the: skill'and experrence of the surveyor. SO

In the 1nstant ‘case ‘we ‘have the northwest and southwest cornersf, &

- of the grant located by undisputed monuments, and surely the most

- Their purpose only ‘serves to furnish a general otitline of the sum: -~

“certain and reliable call for the line between these two points is thej
~ summit of the mountain.” The line’ was not actually run upon the
-‘,éground Certain courses and dlstances, obtained by trlangulatlon,;- o

were given, ‘but these are ‘merely. descrlptlve of the mote certain calli

. -*mit and not to define it ‘with exactness. The language of the ‘court
. "in the case of Higueras v Umted States (5 Wall., 827, 835), is. pecu—' o
harly apphcahle to surveys of thls character. The court said:’ :

Measurements ‘of dlstances and the dlrectlon of lihes . m reference to the: e
R pomts of the compass “mentioned in a-deed, may be made g’ part of the descrlp-' o
“ ';tIOIl of the: premlses intended to-be granted; and in:some. cases,. where the line§ co

v are §0- short ‘as evidently to be. susceptlble of: éentire’ accuracy in their measure: i

o

ment; and ‘are deﬁned in such a manner. as: to indicate an. exermse of care in -de-

. scrlbmg the premlses such a desbrlptron is regarded w1th ‘great conﬁdence as:
o -8 Tneans of ascertaining’ ‘what is mtended to be conveyed . But ordmarﬂy sur-
g ,veys are 80 loosely: made, ‘and so:liable to be inaccurdte, espe<:1a11y wheen made .

~in rough or:uneven’ land or forests, that the courses and distances given:in the

instrument: ‘are regarded as more or: Iess uncertam, and always give place, in.

’,-‘questlons of doubt: or - dxscrepancy, to known monuments- and boundarles Te-
o -ferred’ to-as- 1dent1fy1ng the’ land Such monuments may be either natural or

- artificial obJects, such as 11ve1s, streams, sprmgs stakes, marked trees, fences,:~ :
o or bu11d1ngs : : : R : :
In a letter to the SUrv eyor general of New Mexmo, under date of -

" March 29,1910, the Actmg Commissioner. of the General Land Of—'\‘,'-"*;

fice' stated that under the terms of the orlglnal grants by the. Span-; )

- ish. Governor the. Sangre de Crlsto and ‘the Maxwell Grants have - :

b been ‘decided each to extend to.the summit of the S1erra Madre Di-"
'v1de, and. that the fact of their’ havmg a comimorn boundary must’ :
exclude. the’ theor - of pubhc land existing between them. He re- -

/ “ferred to the manner in Whlch the West line of the Maxwell Grani

 that they were points on-the actual watershed line of the Sierra.
s 'Madre D1v1de ‘that from- this’ traverse line: the: several peaks were =~ =

was surveyed, saylng “that the surveyor,_ by ‘a mere traverse. line,
took sights and courses at certain peaks and decided from afar-off

7 - located by ; rlangulatlon and thus connected by a lme of severali
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; 'very long courses; that sald hne had been delmeated in the recordsij
- for the lack of any other, but it can not-longer be regarded as the
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~legal boundary because it unquestionably must dev1ate, perhaps en-. i

. g t1re]y, from the actual watershed of the range, thus:clearly: recog-.ﬁ
-pizing the summlt of the mountam as the true boundary of the re-

£ spective grants. = . . e
< The Department agrees W1th the Commlssmner that masmuch as, -
~the two grants are coincident as to a portion of the distarice, there' -
“-can be no pubhc lands between ‘thern, and-therefore there is no au- :

thorlty for resurveying or markmg the line as to this portlon But-
- in_suryeying the public lands - which ‘may exist adjacent to. the west
line of the Maxwell Grant: below the point where it is bounded by

the Sangre, de-Christo Grant it will be. necessary to mark the hne'»,“j &

" in order to deﬁne ‘the extent of the pubhc lands.:

“As mentloned in.the former deCISIOIl on appeal >1t aPpears that' i

iff"T 25 N, R. 15 E., N. M. P, M., at the southern . -extremity of the
. N‘west boundary of the O'rant has been surveyed and the lands which-
‘were returned as pubhc have been certified to the State, and. are-no

= longer: within the ]umsdlctlon of the: Land Department ‘Hence, the - o
—Department can have no further: occasion for surveying the lands

_in that township:. The remainder of the line is bounded: by the: Car-
- son Natlonal ‘Forest on the west, and no. immediate necessity for
~ survey in. ‘that region has been brought to my attention. However,
- should occasion arise for survey of any public land ad]acent to the,j

V‘ - line in questlon, the summit of the mountam will be recogmzed as_‘j? S
" the western boundary of the grant. ‘

~In the Bryant- Strunk case,. supra, the court refused to honor the '

call in the survey for connection with certain other surveys in the v

v101n1ty which would not be reached by the courses and dlstances'

2 _ given, and which -if recognized would add five times to the area

- called for in the patent there under consideration and entirely -
change the general shape of the tract as shown by the plat.  The
court concluded from all of the facts that the surveyor ‘simply made

a mistake in calling for the lines of the other. surveys, and that the - “

case was.one fer exception to the general rule that the calls for
‘estabhshed ‘objects must. be preferred to calls for_courses and dis-"

_tances.. In that case the des1gnated objects were not reached at allj_‘: o
by actual survey and the surroundmg facts showed. that if actua,l'_"
survey had been made they could ‘not have been reached except by - -

_*-the grossest sort of error. ‘In this case the designated natural, con- - e

. tintious and. ‘prominent: object was not o: aly reached at: the begmmng L

- and at the end of the line, but was crossed in a number of instances.
~The two cases are upon close. ana,lySIS found to, be essentlally dlS-" L
-gimilar. . ’ :
The former action i is modlﬁed as mdlcated herem.
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; DONALD . WHEELER;} St

b Demded Apm 28 1981,

'”-_SOLDIERS ADDITIONAL—SUBSDQUI)NT WITHDRAWAL G

An Executwe W1thd1awa1 under authorlty of the act of J une 25 1910 does o

‘not- affect a. prmr valid - apphcatlon to’ make a soldiers’ addltlonal ent1y, ,‘; :

provided that the applicant has comphed W1th all, apphcable Iaws and: de-
partmental regulatlons : e L A Lo

o FIN\IDY Fipst. Asszstcmt Sem"etomy SR TSR R
-~ On July 17, 1918 ‘at the Carson Clty, Nevada land ofﬁce Donal I
: .‘L"VVheeler apphed to ‘make entry under séction 2306 Rev1sed btatutes,_"» §
- for NE; 1 NW. %, ‘Sec. 24,'T. 41'N.,'R. 26 E.; M. D. M., bilsed’ upon .
" the’ ass1gnment of 40" acres of the rlght of Edward Thompson who |
served- in Company E;, 20th’ Reglment United States Colored In-

~fantry, from December 31 1868, to October 7, 1865, when he was hon- -

“orably’ dlscharged and who on May 25, 1874 made homestead ent1y o

“at the Jackson; M1ss1ss1pp1 land: ofﬁce for 40 ‘acres of pubhc land

e which entry was afterwards canceled on rehnqulshment

i By decision ‘dated’ Aprﬂ 20,1920, in" which he cited the depart-y

i fheld (page 763)

- mental decision in‘the case of: J osephme C. Woolson (40 L. D. , 235),"
the Commissioner of the General Land Office reyected the apphcatlon e
“for the reason that the tract: applied for had been 1ncluded in Public -~
- Water  Reserve: No 70 by Executive order of March 8, 1920 under -

: authority’ of the act of June 25 1910 (36 Stat 847 ) Apphcant hasif'~ =

}appealed
In Leonard: . Lennox (181 Fed 760) the Clrcult Court- of Ap- "

peals, Elghth Circliit, in d1scuss1ng a’soldiers’ adchtlonal apphcatlon o

- which wis/ not: supported by a showmg that the land was not sahne,'

To entltle one to a patent 1t 1s essent1al ) ong othe1 thlngs that he comply“ :
W1th all thé requuements of the statute under whlch he seeks the tltle and the_
: ‘authorltatwe regulatlons of the Land Department thereunder : s

The Supreme Court of the Umted States in" P‘Lyne . (Jenfral Pa-
—‘_01ﬁc Raﬂway Company (255 U. S, ——), a suit to ‘enjoin- the Land -
Department from cancehng a selectlon of 1ndemn1ty ]ands under a

: rallroad land grant declded I‘ebruary 28, 1921 held

As before shown, thrs 1ndemn1ty select1on ‘was. made in: full comphance_.

lw1th the d1rect1ons promulgated by the [ Secretary, was ‘of, lands subject to

o selectlon, and Was based on actual losses

the granting - ‘act-and hothing remained to’ be ‘dorie by the’ grantee - or its gue-
.+ cessor o -fulfil the: condltlons of- the grant: ane: perfect the nght ‘to:a- patent -
-The rule apphcable 1u such a, SItuatxon is th"tt “ person who. eomplies Wxth“*'y .

Vall the requisites necessary to ent1t1e him to a: patent for a part1cular lot or

"‘-;tract is to be 1e°arded as the equltable owner theteof e W?"’ﬂ? V. quns_on.

s the ‘place limits adequate to sus- o
* taifcit, - The Failroad - then had besn constructed and equlpped as’ roqurred By



- 4"8.]‘_"

i 98 U S 118, 121 Benson M'mxmg C’o v Alta qung O'o 145, U 8., 428 432

o This rule has been apphed and enforced where the Secretary through an; errorr' :

o of law declined to, approve and g1ve effact. to lawful selectlons and cértifie

s may sclect and take in letd of it

their. terms. .

H iflands for:the use:of" another clalmant ——the court saying: that the Secretary‘.
“could not' thus deprive. the' selecting” company of * rights Whlch became vested

DEOISIONS RELATING O THE PUBLIC LANDS. i ,\9‘5‘;,‘; N

by dts: selection of those lands.'”. "8t Paul & Swum Ozty Ri Ro€o:ve Wmomz «’:. i S

-8t Peter R:R..00, 112 U, 8., 720, - v n :

The act under wh1ch the subsequent power 51te Wlthdrawal Was made 1S P iy
e confined. to-“ public 1ands,” a term, umformly regarded as not mcludmg 1’ands e
4 to - 'which rxghts ‘have attached and ‘Become vested through full comphance [
.- with an applicable: land law. Newhall v. Sanger, 92U, 8., 761; 763 anesota S

o V. Hitcheook, 185U, =8, 878, 3915 United States V.. Hemmer, 241 U; S 879,
385-386. BeS1des to-apply the act to the: lands in questlon, lawfully earned
and selected‘ as they. were, -would : work. such an: 1nterfe1ence Wlth pr1vate~ :
r1g'hts as plamly fo requ1re that it be construed as ‘not. 1nclud1ng {hem: W@lcow'
R Jaclcson 13 Pet;; 498; 518+ Lytle v, Aﬂcansas 9 How:, 814,333, 335 !
L Bumds Cases, 99 U. S 700 718-719; Umted States v. Jin, Fuey Moy, 241 U S
894 400

“The- foregomg de01s1on was olted in the declsmn ofkthe Supreme' .

v, Court. of the United States rendered March 7 1921 “in Payne "v:
State of New Mexico (255 U. 8, ), 1nvolv1ng an 1ndemn1ty school- . 7

- land selection, wherein it was held that the officers of ‘the-Land De-

| - partment were required to give effect to the conditions eX1st1ng when -
~ . the selection was made, and that, if it Were valid then, they were not

. at liberty : to-disapprove or: cancel it by reason of the subsequent’
' change in the status of the base tract. Further. ‘

%ok ok The prov1s1on under which the selectmn was: made Wes one 1nV1t1ng"
: and proposmg -an exchange of -lands.’. By. it Congress. sdid inzsubstance:to the

CStater If you w111 waiv orsurrender -your titled tract-in the reservatmn you:

“tract of hhe area from- the unapproprl,

non-mlneral pubhc lands out51

ed""- T
e reservatlon Acceptance of 'stich 5 pro-'

. .posal and: compliance: withiits terms confer ‘a’ vested right:in: the ‘selected land o
‘which: the land. officers ‘cannot lawfully -cancel or d1sregard “Inthis respect the:‘ S

‘provision under which. the State pr oceeded does. not differ from other 1and laws
which' offer, 2 conveyance of the tltle to those who accept and fully comply with-

Tn: the br1ef for the ofﬁcels 1t is' frankly and rlghtlyy conceded to be ‘well set— _' o
tled that '« a claimant to pubhc land who has ‘done’ all’that is requlred under :
~the law: to: perfect ‘his ‘claim: aequlres rights against-the Government and ‘that

“his: r1ght to. a legal t1t1e is to-be determined: as of-that tlme 2% and also that this: o

rule “is-based upon the' theory that by: virtue: of his; compliance; with ‘the:re-’ :

qux@ments he has an eqmtable t1t1e to. the land ; that 1n equrty it 1s h1s and the _:‘ ,'1 f}

- Government holds it in trust for him. LR T

fhe latter decision clted with approval the departmentalrdeclslon -

‘in the caseof Gideon F., McDonald (30 L. D., 124), involving a forest i

“leu selectlon, ._Whereln it was" held that. after the selector had: fully:
~complied with ‘the terms on which the Govermnent had declared its
© willingness to. be bound, no act of either the executive, or legislative -
- branch of the Government could dlvest hlm of the rlght’- ‘
: -qulred.

hereby ac-{' = -
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The appllcant Wheeler, long prlor to. the Wlthdrawal of the trect \

: vmvolved had complied * Wlth all the reqmrements of law-and the de-

"‘»:,partmental regulatlons The . soldier- -entryman, | Thompson “had -
earned.the right to make entry. for a,pproxunately 120 acres of vacant -

o "pubhc land, and such-right; not. having been. exercised by him; was —

“assignable by his widow. After the assignment of the right, and its

location on land subject to’ entry and the compliance by the a,ppheant L
; 'leth all the. requlrements of law and the departmenta,l regulations,

the. traot ceased to be pubhc land: W1th1n the meaning of the act of .
" June: 25,:1910, supra,.as construed in Payne v, Central Pac1ﬁc Rall—. i
; Way Company, SUPrai Y o :

; Accordmgly, the decision- appealed from is. reversed and the case, -
- ‘remanded. ~The apphcatlon will be*d1sposed of on 1ts merlts, un- -

S aﬁ?ected by the ‘withdrawal of the land.

. PREFERENCE RIGHT TO PROSPECTING PERMITS UNDER SEGTION .
.19 OF THE. ACT OF FEBRUARY 25, 1920——REGULATIONS REI.A-

TIVE '1‘0 LIMITATION AS TO ACREAGE MODIFIED

INSTRUOTIONS o

DEPARTMDNT OF ‘THE INTERIOR, g
o Washmgton,l) . Apml 235 1921
‘T COMMISSIONER OF THE GENERAL Laxp OrFricr: S
- Section 19 of the act of F ebruary 925: 1920 (41 Stat 437) gives ‘to.

" certain’ persons Who had located or acqulred placer mining claims and. e
Who are able to meet other requirements imposed in the law,a ‘prefer- :
" ence rlght to: prospectlng permits.upon such locations % upon the same

~terms and conditions, and hmltatlons as to acreage as other permlts'_,

o '-Vf ;pI‘OVlded “for in this act »

'The limitation as to acreage Whlch may be 1ncluded in‘a smgle per-

j km1t is found in sect1on 18, 2,560 acres.. There is no limitation in sec- = -

. tion 19 as to the number of permits which may. be obtained by a
g quahﬁed Pperson.: Or persons who held. the placer mlmng clalms and_ .
are able to meet the conditions of the act. = - -~

“’As’an administrative matter and in harmony Wlth the ev1;1ent N

Loty " intent of the act to avoid monopoly, a regulatlon was embodied in the

L oil .and gas regulatlons of October 29, 1920, page 37, to ‘the effect that -
L quahﬁed asmgnees since October 1, 1919 ‘may secure preference-right
. permits, “ but no “such’ transferee Wlll be permitted to hold permits.

exceedmg 9,560 acres for such lands in the same geologlcal structure,f. :

= normore than three times that area in the same State.”

Whlle the mtent of the act is to prevent monopoly, its prlma,ry‘v

purpose was to encourage prospecting for a,nd development of the oil- ‘
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- and: gas resources of the UnIted States In locahtIes remote from 5
' ».ltransportatlon, reﬁnerIes, pipe-lines; and sources of supply, it may be e
- difficnlt to-secure the exploration ofa wild-cat territory if the person. =
o1 corporatlon conducting the exploratlon and development is limited:
. to 2 maximum of 2,560 acres. - Moreover, as stated above, section 194s
- [#a remedial section, deSIgned to take care. of equItable claims of those: ==
_“who had initiated clalms under the placer mining laws prior to with- . -
~drawals- ‘or’ prior to: the repeal of the general mining laws as ap-. - ‘
o plIcable to.oil and gas deposits,: and consequently:no- 11m1tat10n ‘was
- .made in the statute as to the number of such locations which might'be = -
" surrendered and made the basis of prospecting permits.. The limifa-" = "
* ‘tion ‘above quoted is one.of regulation and expediency and mnot.of
. statute. - Therefore, havmg in mind the purpose of the act and the =
: ';Scope of section 19,1t is-held, that for development purposes, assign-- -
- ments of: prospectmg permlts ‘secured under section 19 of the act, to =
i qualified individual, corporatIon or association outside. producmg' o
- oiliand gas fields’ and in localities without transportatmn facilities, -
o reﬁnerles, ‘pipe:lines;.or nearby sources-of supply, for not exceeding =~
L five: such- permIts in a State and near enoughto each. other for com-. i A
b“' . 'mon development; whether contIguous or noncontiguous; may be pre-
- .-sented for the consideration of the Secretary of the InterIor, and his =
: approval if he shall find samie to.be in the public interest. s
.. 'To the: extent of ‘its conflict with the foreO‘omg, saId regulatlon
under sectlon 19 of the act: of February 25 -1920,is “modified. : '
e . : ALBERT B. FALL, Q_
Seoretary

. L_‘ADMINISTRATIVE OEDER MODIFYING THE ADMINISTRATIVE; Y
© RULING OF JULY 15, 1914, IN. S0 FAR AS IN CONFLICT WITH CER- .
* TAIN CITED COURT DECISIONS—CONFLIOTING DEPARTMENTAI. e
DECISIONS OVERRULED. ~ i

R N DFPARTMENT OF THE INTERIOR
A »~»-Washmgton, D. 0. 'AAme 23 ?-1.921
‘j-:.T' - Supreme: He: United States i P .
~ Pacific Railway Company, on February. 98, 1921, declded ‘that the -
raIlroad indemnity selection there Involved should -be dlsposed of =
- %on its merits unaffected by the withdrawal ” of the land made = -
- after perfection of the selection for a, water power site under theact =~ =
" of June 25, 1910 (36 Stat., 847. ) -On March 7, 1921, in the case of == =~
e Payne v. New Mexico the court concluded that the Land Department s
- should dispose of the State’s school land: Indemnlty selection “in =~ -
- “Tegular course unaffected by the elimination of the base tract’ from = .
' the’ reservatlon " for’ forestry” purposes after the completlon of the s
52403°—v0L 48———21——7 e el




electlon In the case of Pavne

'l‘he Secretary stated that the lapse of two
} ece1ver '§ recelpt o W111 bar a contest or protestr

I Wyommg vl Umted States demded n March 28 199215 the i
scourt Hield-that: the conditions obta,lmng ‘atithe date of: the cempletedf:
chool:land:indemnity seleetlon, with respect to theicharacter: 6f:the -
1and; whether known or believed to be mineral; were ‘controllingrand -
?that the Land: Departmient was' “without: authorlty to: cancel the selec- -
; ohron-the ground that the selected land was: subsequently:lncluded‘,j
—51n a petroleum Wlthdrawal and proven to be mmeral land.

uhiig Is:in: conﬂlct therew1th the same-is hereby modlﬁed to conform' ‘
'the holdmgs of the court All departmenta,l demsmns based on."

Lo dec1s1ons :
- *This* order Wlll not affect the dlSpOSlthIl of the questlon of the -

- mineral .character of land claimed under the railroad land grants,'{f'

~ either within the place or the 1ndemn1ty 11m1ts or under the swamp -
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‘;3state, on: pagex 36 & Where~=after apphcatlon under sectlon 13 forvy‘
aﬁpermlt and before permlt 1s granted the land 1s des1gnated as

‘ ThlS regulétmn and the ruhngs on. Whmh it is based were not 1ssued‘ ,
- L»under 4 mandatory provision of the statute, section 13 of the ‘act of"_ﬂ
: February 25, 1920, authorlzmg the Secretary of the Interlor to grant :

, Ruhngs of this Department in’! cases —1nv01v1ng a hke 51tuat10n;~ :
. arising under" ther land. laws, .are, to the: contrary In the case. of’fj “
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EaE T ;decnsmns of thls Department to the effect that prospectmg permlts} .

s cannot. be allowed “‘within the; geologlcal structureiof af producmg oil i

. - or gas field, so. known and : ‘existing: at; and: pmor to the: ﬁhng of thef :
R apphca,tloni for the prospectmg permlt B

5 ,ALBERT B. I‘ALL

iiINSTRUCTIONS RELATIVE T0 DISPOSAL OF CERTAIN LANDS IN ;f 7
(THE GIG HARBOR- ABANDONED MILITARY RESERVATION, .
© WASHINGTON,. o

. - Iatidhs in:
2 th1s act



[}i‘ approval hereof w1ll be sub]ect to d1spos1t1on under the Act of July-”_‘.r ,
5, 1884 (23 Stat 103)"
-future regulatlons S

‘4'3’.:]7;{ = DECISIONS RELATING 0 THE PUBLIG LANDS ~ooTor

‘ Any oﬂ'emng thereunder Wlll be sub]eet toi .
id lessees,. stib- lessees, hen's OT. ass1gns -

‘occupancy of- lawfully leased tracts on December 5; 1917 who domot =
' purchase: such tracts; shall have the pnvﬂege of removmg from' their e

: aufhomzed dto adm_lmster Hoaths :

homesfead cases, showmg .settle-r;j Ll

* ment: by them on: or before December 5,1917, and maintenance thereonfj,
-~ since- that date, or showing that they have succeeded. to the rights -
~.of"an actual settler under the terms of a lease by the Wa Depar’c— e

~ ment or a sub- lease’ thereunder, or, that they are the heirs or assignees
i o:E such lessee or. sub lessee Ev1dence of c1t1zensh1p, or: declaratmné: "
: of 1ntent10n to become a 01t1zen must:also. be: furnlshed and- the =

' "-‘as31gnees should furrish:a copy' of, the instrument: urider” Whleh they T

* hold;or preferably, ‘the orlgmal thereof. Notice of intention to sub-
- mit su h proof and acquire title mus .
~ daysin a, .newspaper. of general., circulation in the. v101n1ty of the:.
< ~1and a8 requ1red under the. homestead laws and regulations.:

: Whmh may be miade in one sum Jor at'‘the optlon of the’ purchaser, - -

st be pubhshed not less than thirty P

4 Purehasers ‘are requ1red to'make payment of the appralsed prie

equal, annual- installments, . - o

: Wlth mteresf, at. ﬁve i)er C t per Vannum,rpayable annually as the pur— ‘ _'1‘- i
- chaser, ‘may.. elect. . o o

-5, Current ser1a1 numbers w1ll be ass1gned to all appheatlons forﬂ.", e

"lands hereunder If full payment and sat1sfactory proof are s’ b- S

; eleets to make payment on. the 1nstallment plan, you W111 1ssue ai o .
, 'memorandum of sale:in duphcate settmg forth therein the: purchase;{_-’ T

- price of the land and the dates:and -amounts-of the deferred: install- -~ L

-~ weeks in two newspapers in general circulation in ‘the vicinity:

" ments.  The: original will be: ‘given' theapplicant, ‘and- the duplieate”
- will be forwarded to the General Tand Office ‘with the regular;';_"ﬂ‘ e
‘.fmonthly returns., Note on éach cert1ﬁcate or memorandum the fol-

lowing: ¢ Gig Harbor Abandoned Mlhtary Reservatlon :
-~ March 3, 1919 (40: Stat ;1819)

See act -of:ﬂ 5 .

16 Pubhclty W1ll be gwen this sale by pubhcatlon of notlee for fou

" _the lands. A~ Sch‘?dule of ea1d la" ds ""nd‘“the1r “apprmsed value is. S

: ' hereto attaehed

WILLIAM SPRY, o
' C’ommzsswner. S
Approved SRR . ,
R G FINNEY, e
' Fzrst Asszstant Secretam/. -



~ shall not be subject to d1sposa1 hereunder.

.,_That payment to the Government may be made in onie sum or one-tenth eas
: 'and the balanée m mne equal annual 1nstallments w1t =_mterest i

under the prov1s1ons ‘of ‘this’ Acts then and fithats event the Secreta1y o th
-Interlor isi hereby authorwed to dlspose of the remammg lands under the- pro

- 'segregated or reserved for’ such use and’the 1ands so seglegated

Approved March 3 1919.
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\, Apot suwey, allf: thhmz: e
the; State-of, Montana ‘

of 'the State. under saldv grént'

FINNEY, Fzrst Asszst(mt Sem'etcwy

" Samuel A. Robinson took possessmn of a certa,m tract ofungup«:
veyed desert:land in 1913, which, upon the ﬁhng of plat of survey,
proved to be the SW. 1 SW Sec 15, and SE. 1 SE. +and W. {1 SE. -
1, Sec: 16, T. 15x W M :M.; ¢ontaining’ 160 acres Wthh he v
“later reclauned On October 30 1919 he filed his application to enter ' -
 these tracts ‘under the desert, land me, on the theory that the act of
" March 28, 1908 (35 Stat. 52), gave him ‘a right to enter the traétgin”
See. 16 Wthh was: superlor to the clalm’of the State thereto i derf iy
the'school: grant.: ‘ :
By its decision of October 27 1920 the General Land 0
the apphcatlon for re]ectlon as to the tracts in Sec 16 on the7ground{§ L

In his appeal from that de01s1on, Robmson urges that he ‘as the;i
occupant of unsurveyed desert lands, 1s entltled to assert the samef

of the Les man case, supr“ ';"At a tlme When the tract Was /Va : 5
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pubhc land of the United States and prlor to any clalm thereto on

" “behalf of the State, Robmson under authority of a federal statute, )

_toolk possession ‘of and reclalmed it.  The State has been notified of

: fRobmson gclaim and has offered no: ob]ectlon to dts recogmtlon In:

~'view.of the liberal _indemnity. provisions .of the. apphcable statutes, S

it is: held that the: circumstances -disclosed by ‘the record bring’ the.
- case within the exceptmg ‘clause of ‘the. school ‘grant to: the State

: of Montana by the ‘acts of February 22 1889 (25 Stat 676), and of
S 'February 28, 1891, supra.

Bt STOCL—RAISING HOMESTEAD—APPLICATION—CHARACTER OF LAND

. The dec1s1on appealed from is reversed and the case remanded for
'-"Ia,ctlon accordmgly R e il

JAMES B STOKES AND AMOS H ECKERT
e Demded Apm 30 1921 o

o 'STOCK-RAISING HOMDSTEAD—ADDITIONAL E’JTRY B .
An or1g1na1 entry-the contlolhng area of wh1ch can; be 1rr1gated is not to be

- desxgnated under—the stock—ralsmg homestead laws, nor used as a bas1s f01

an add1t1onal entry . k . o

When an 1ssue is ralsed between rlval appheants, .either ‘of them is: entltled to
= a hearmg for the purpose of showmg that his adversal y secured the designa.
: t’ion ‘nécessary to hig entry by making a false or flaudulent replesentatl

as to the chalacter of the Iand PR : : SN
o In September, 1913 J ames B Stokes made 2 homestead entry t
: 3014014 forthe S. % NW ,and NVV 1 NW , Sec. 13, and NE. 2 NE. .~ -

. Sec. 14 T.28., R.11 E B, M a,nd in 1914 A_mos H Eckert made
o homestead entry. 016179 for the SE B NE 1, E. 3 SE and SW i

i SE 1, Sec. 14, all in the same townsh1p e .

" Each of these parties. later presented appllcatlons to enter lands
‘ "adJ oining their entries prior to the designation of the land ‘and each -

claimed a preferred right of entry by virtue. of his holdlng ad]acent
= lands ‘under his original entry. - Stokes’s application for-an additional -
- ’entry embraces the W. 3 SW.1, ‘Sec: 13, W..4 NW. £, Sec. 24, N. § NE.

S ‘~1ncluded in Stokes’s application;

1, SW. 1 NE. %, and NW SE. 1, Sec 23 in said. townshlp, and
, Eckert’s apphcatlon for an addltlonal entry embraced all of the 1and

o After these partles had been glven an opportumty to amlcably ad—
: ]ust the matter between themselves, Eckert made no reply but Stokes
“set up that he-had contested a former: ‘homestead entry embracmg a-

s portion-of the land applied for: and had later purchased and filed the:

" former entryman’s. relmqmshment of that entry.  He further alleged
e that Eckert’s orlgma,l entry contams about 150.acres. of land that can '

/
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o bed 11r1gated and ultlvated and that ‘more: than 30 acres thereof are?‘j' .
¢ now under. 1rr1gat1on and- for that Teason the'land embraced i in that -~
o ,entry should not have been demgnated under the stock-ra1s1ng home—‘

Siosteadlaw. i S Etin
- Byits decision of October 7 1920 the Greneral Land Ofﬁee, havmgf S
found that it would be equltable to do_so; directed that the land be :*'.f ’
s equally divided between these applicants, allowmg 160 acres to each =~ - *

' of them; or in other words, that the W. 3 SW. 1, Sec. 13, and the W.3 =
T ONW. i See 24 be awarded to- Stokes, and: that the N ?} NE SW i
3 f,l NE. 4, and NW 1 SE. 3, Sec. 23, be awarded to Eclert. S
- Tn/that decision it was. further deelared that if after the allowance.‘ B
“of'the. entriesas directed, Stokes desired to do so; he could file a-con-* Pl
. test against Eckert’s entry on'the ground that it had: been mproperlys L
b des1gnated for entry. through"hls false and fraudulent representat1ons ,
s to the character of thedand. . Y

" Tihis appeal from that, dec1s1on Stokeq in eﬁ'ect contends thatf G

the hearing mentioned should. e ordered at this time, 7 T
g If it be true that 150 acres, Or any other controlhng area ‘ot the! Sk

f land covered by Eckert’s original entry, can be irrigated it should not =~
~ “have been: des1gnated and he.can not use it as-a basis:for.his addl-};
- tional entry.. While the: Department has held that an entry made = - -

-under the enlarged and- stock-raising homestead laws for land des1g—';_' S

' "'knated as subject to entry’ under said laws will not be disturbed beeause'f‘ b
ofa charge that'the land was 1mproperly designated; unless the desig-

- mation was induced by false and fraudulent representatmns of the <
: entryman, that rile will not be applied where, as here; the issue is = =
raised between rival’ applicants to make entry, either as to the land

e apphed for or a8 to a tract embraced in a former éntry of an apph- e

“ocant. In’ other ‘words while the Department will protect: an entryt -
f"made in -good: faith, though' the.lands ‘may. have been-improperly =
" clagsified; it will not permlt the. allowance of an entry over: the protest‘

- of an adverse claimant ‘without aﬁordmo an- opportumty to such - ¢

adverse ¢laimant’ to be; heard on a eharge hke the one here under“‘ .
L '-cons1derat1on i S C

= In view of thls fact the case is’ remanded Wlth dlrectlons that Eck S
, ert be notified: that unless- e vithin: thlrty days files ‘4. sworn and e

. corroborated answer setting up. facts which show: that that land was: =

: ‘gcorrectly designated his- appllcatlon will' be re;eeted and Stokes’s.

- entry will be allowed; and that if an answer of that: kind is t1mely Rt
“filed further action on Stokes’s apphcatmn Wlll ‘be- deferred: and a
‘ hearmg will be ordered and held ‘on the 1ssues thus 301ned a
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“'AFINTERMARRIAGE oF HOMESTEADERS—ACT OF: APRIL“
= ;AMENDED BY THE ACT OFMARGH'I 192

INSTRUCTIONS

[Cu'cular No. ‘:7_53.] ey

}jk.each shall have. fulﬁlled ‘the requnements of the ‘honestedd law £61 one year; i
j,ne*{t precedmg such maruage shall not 1mpa1r the r1ght of e1the1 to a patent' ;

made, and res1dence thereon by ‘the husband and w1fe’shall constitute a _com:
5 ‘phance With' the’ res1dence requuements upon each entry Promded That th
. provisions hereof shall apply to existing entries® Provided: further; That m ‘the
’i”admmlstratlon of. this. ac’c the! terms entryman 7 and:¥ entrywoman #-ghall-be: o
“e onstrued to inclnde: bona ﬁde settlers who have comphed with the homesteadl, 5

77 law for at least one year next precedmg;e h marri ge pes

ST The amended act apphes to. entr1es and settlement cla1ms 1n1t1—f,, ,
T ated before. or. after its-date, and before or after the:date.of.the
' amendatory act. -To become ent1tled tosits benefits, it is requ1red that
.‘each ofthe parmes shall have: comphed with the requlrements of the, .
homestead laws. for not less than one.year next preeeding their. mar:, - :
' “riage.. Tt is not-necessary that, .either, the. husband, or. the wife sh
- have had.-an ‘entry placed of- record before the marriage:.
8. The law confers upon. the husband the privilege of. electmO' :
" which of the.two entries the family shall reside. . His election must.
- be- supported by. the afidavits of both. parties, descrlbmw their entries;
and showing the facts as to the residence, eult1vat1on, and improve-. - . .
- ‘ments- already: had in' connection. ‘therewith.. Only. in:cases. where - -
i .the tracts 1nvolved ‘are -situated:in: dlﬁ:'erent dlstrlcts il it be s
© necessary that, the’ electmn and aﬁidawts ‘he executed in duphcate .
' f’then copies.of., all papers must be ﬁled in-each office. - y '
- 4. The local officers will- make ‘due notation of the ﬁhnor of. the
i electlon on- then' records as to the.entry or: entriés within thelr d
. trict, and williat once forward: the papers with: their recommend/ —
 tions, to the General Land Oﬂice, which will promptly pass upon- .
“ " the questlon of acceptmg the election. - In cases where ‘one or both, Sy
L ”of the clalms are based on settlement only, they Wlll assign the cur-
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s -..1ent serlal number 0. the eleotl )
A theretofore ass1gne, .to: the cla1m T ‘ ,
_. 115, Though: the: election; be accepted roofs on the entrles W111 be
"'r-‘.subm1tted separately, as i1t other, cases:+ It:will be necessary to show =
. residenice on the. selected: homestead: from: approx1mately the date:
" of the marriage; and on. ;the. entrles of: the respectlve part1es ‘before::
”that time. . The act; makes:no. change whatever inthe: requlrements«:
" asto cult1vat10n or 1mprovements, as.the case may ‘be, or:as to the -
§ necess1ty‘ _ihaVlng a- habitable: dwelling “on ‘the:land... Comphance1 o
- with the homestead: law in. these regards ‘must be shown: as toieach:
entry,. pre01se1y as though the marriage. had not -taken. plaee Ini
| no-case:can proof be: made -on a claim. before an entry: for: the land:., i
- ‘inyolved.: shall have, been duly placedﬂof record 1n accordance W, hJ
s '_f'an approved-survey.: i
- = Tf proof be made on: the entry selected a8 the home before t1tle
,:f:"to the other is-earned, residence may. nevertheless be: contmued on;
i the- pelfected entry and credlted to;: the other.. However the- act
- hag no application: to: cases Where the: requirements of law have been
Lﬂffulﬁlled and proof made, as to one of the entrles prlor to the mar- 35

-,r1age e e , ‘

unless a- ser1al number has bee

: ;_WILLIAM SPRY,
o Uommzsszoner.,

Approved i
B C. FINNEY, . L
s ,F zrst Asszstomt Secretary”"‘

CONSTRUCTION OF THE ACT OF JUL :
_'TO REQUIRED IMPROVEMENTS LON - STOGK-RAISING HOME-
STEADS :

o DEPARTMDNT OF THE INTERIOR,‘ '
ERaE Washzngton D. C. May 3 1,921

':t'fthe Department to mod1fy the rule announcedﬁ
o 1rcu1ar No. 641 (47 L. D;; 198, 180). »

cho T am: of OplIllOIl that the Department Would not be ]ustlﬁed in. con-, SR
e strumg the act:of . J uly 28, 1917 (40 Stat 248), ag recommended by
-you BT : :

Lo T is necessary in homestead cases under sectlon ,22289 Rev1sed
‘ jjStatutes, and the: enlarged: homestead law. that the: {entryman: show,

~upon final. proof residenee, “cultivation; and'a. habltable house. ipon ;-

) paragraph 3 of

i

. theland.. Under the stock-raising law, v idence and :permanent 1m-»; g
i ,.1provements worth not less than $1 25; per acre are: requlred The e




S ~waiyethem.

G operate, except that of res1dence 5» iy
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o act mted by you declares that‘ mlhtary or naval serv1ce ?shall be"i- .

.equrvalent “within certain limits, to- residerice and cultivation; but;'_-_:

‘there’is no ‘warrant, in-the language of the act, for holdmg that it
- would :excuse e1ther the placing of :a- habitable house ipon a 160 or:’

- 8920 acre: entry; or the ‘required: permanent improvements upon-a
- 640 acre entry. - Moreover, the act, even as to residence and: cultlva-‘:f :
tron ‘erely: reduces the requu'ements of the statute, 1t does notf_,}

he perma-»; -

- Ttis true that in the stoek ralslng law 1t is declared tha ',

e nent improvemerits requlred are “instead of cultivation:” Th1s isia
- legislative statement explanatory of the reqmrement of permanent

' improvéments of relatlvely large value, and isy in-no sense, a declara--
" tion that such improvements: are to be in the nature of cultivation

: ‘or are to be held as the equivalent thereof.  On. the contrary, the'act’
~ . excuses cultivation in its usual serse; and there is no' requlrement of

* the stock:raising: act upon which: the- act of J uly 28;; 1917 supra cani'

= E C TINNDY, E
- ‘Fmszf Assistant Secretary

WILLIAM R. BRENNAN

Deczded Ma,y 5 1921

e OIL AND:GAS LANDS——PROSPECTING PERMIT——HOMESTEAD j S S

Land that is not: W1th1n a des1gnated oil or gas structure is nevertheless to
b treated as valuable for oil and gas-when embraced within a prospectm,, :
—pernnt, and a homestead entry ymade submdmate theleto Vmust,be subject’

OIL AN “Gas LANDS%PROSPECTING Prprr SR . »
Upon.the granting of an’ oil prospecting perm1t rrghts thereunder attac “as:
: of the date of ‘the! ﬁhng of- the apphcat1on :

. FINNEY, F zrst Asszstcmt ;S'earetar_’z,/ : -
On March 97, 1920, P. ‘R. Heily a,pphed at the Newcastle Wyo—'7

; ,ﬂ.‘mlng, land: ofﬁce fora permlt under section 13 of the act of B ebruary-' :
95,1920 (41 Stat., 437), to: prospeet for oil and gas upon;, with other -
. lands, the W. &, Sec 32, T. 42 N R 67 W 6th P M The perm1t'

T wis granted February 2, 1921.

“On June 10, 1920, Wllham R. Brennan apphed to make entry fifder:

¥ ;'the enlarged homestead act, for the 820 acres above descr1bed The‘-

t,”appllcatlon was allowed the same day. : S
- By decision dated’ November 20, 1920, the Comm1ss1oner requ1red':"3' ’

- Btennanto‘ consent to ‘the- amendment’ of his entry to contain thé:
- reservations of the act of July 17, 1914 (38 Stat., 509), or suffer'the
2 caneellatlon thereof Brennan has appealed contendmg that the
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"entry havmg been allowed w1thout the reservatlon to the Umted} o

- States of theioil and. gasy and the larid not being within a: des1gnated~“ .
oil or gas structure, his entry. should be allowed to. stand as made.
. :Sectron 1 of the act of J uly 17 1914 suma, prov1des* :

. asphaltlc n:unerals, or Wthh are; valuable for those depos1ts, shall she subJecti ;

: the nonm1ne1al land laws’ of ‘the Umted States Wheneve1 ‘such locatlon, g
selectwn entry, or:purchase shall be made-v

to approprlatxon locatmn selection, ently, or purchase, if otherw1se avaﬂable,

vith a view of obtaining or passing . e

title with a reservation to: the ‘United States: of the depos1ts on. account of whlch;', :

~the-lands ‘were withdrawn: or clasS1ﬁed or, reported as valuable, together with

the rlght to prospect for; mme ‘and remove the §dme; but no’ desert entry made. '

under the provisions of: this act shall contdin-more than one hundred and suztyf

acres : Provided, That all apphcatmns to locate, selécty enter or purchase under Ry

:-thisrgection. shall state that the! same:are made in: accordance w1th and subject
to the; prov1smns and: reservatmns of: thls acte . wET

Sect1on 8of sald act pr 0V1des. i

That any person who. has in:good: falth located selected enteled QL purs

chased L0+ ALY - Person who- 'shall -hereafter:locate, “select; ‘ernter;:or; purchase i

under the nonnnneral dand: laws of ' thei Umted States, any lands which are’
‘subsequently Wlthdrawn class1ﬁed or reported as bemg valuable for phosphate,»-f

: :‘ nitrate, potash oil, gas, ‘or asphaltic. mmerals may, upon apphcatlon therefor e
and makmg satlsfactory ‘proof: ot comphance w1th the' laws utider wh1ch guch' - g

lands are'claimed,. receive.-a patent therefor wlnch patent ‘shall: contam a

: reservatxon to the United States of all deposats on account of Wh1ch the; lands,’ S
- were w1thdrawn, classified, -or reported as bemg valuable, together W1th the g .

right to plospect for; m1ne, and remove: the Same, i

' A prospectmcr permlt "der the 1eas1ng aot of February 25 920
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ﬁled Iong pnor thereto and hlS rlghts thereunder , ttached a8 3
date:of his apphcatlon Tt follows that Brennan s entry is suberdl iy
nate to Helly s prospectmg pemm i s

.»?ﬁThe general Rules of Practme relatmg toiservice: of notlce are apphcabl,, to -t
', ol prospectmg permit cases. in “whic¢h the  question of: preferred irightiis. v
~- involved ‘with respect: to unperfected and patented entries: contammg res-;':,j,f
' 1ervat10n of the mmerals to‘the - United” States, and the regulatxon which’
requires: personal serv1ce is: toibe-construed: to include: -getual: serwce by-"ﬁ- :
red1stered mail, -when, possible;:or: by: pubhcatlon When propel showing/is

- ; made that the person to be served can not be found

' pﬁrpose, apphed for 011 and gas prospectmg permlt under the/ act of
. February 25, 1920 (41 Stat 437) for theW Sec 10 and S %- Sec e

» ‘nu'mbe ':offentrles paﬁented., with resezvations, and 1t Was held heces— sil;’
sary to serve the owrers personally w1th notlce of the apphcatlon forf




. ,vf_-'qulred by the Commlssmner — , .
With the. appeal there is ‘ev1dence of‘personal serv1<:e by the sherrﬁ’ i

o 4_m9=1t by the sheriff. that the: others are 'Scattered and f In di
3 -'f‘ferent countles and. States, so that he was unable to serve them '
. Tt appears that under date of J anuary 20,1921, the- Commlssmner :
u “',‘1dv1sed the local. ofﬁcers toallow “the apphcants thirty days from -’
- notice Wlthln ‘Whlch to.- conpl; hw1th the requlrements of deCISlon

o In the appeal 1t is: requested that. the personal service made ‘upon f; “
Marsh arid Durine, owners of ‘the S. %, Sec. 24, and W. §, Sec. 10,
L T.4 N, R.20E, be accepted and a permlt issue covering said. lands
s-dind addltlon to the portlon -allowed by: the Commlssmner, prov1ded
~the owners ‘do ot assert preference rlght Tt 1s further stated that
.. the expense of making' personal service upon the four other owners = :
. involved will (be- con51derable and that the applicants do’ not feelf::f_.'f,
. ']ustlﬁed in; incurring such expense unless assured that such personal = .
- service if now made Wﬂl b acceptable in the. ahsence of adverse o
Y 'rlghts e i a e A it
.. Upon careful cons1derat10n of the questlons presented the _Depart-». -
: .-’ment sees. 10, sufﬁc1ent Treason Why the . general Rules of Practlce':.' al

. mail will be accepted as: therem pr0v1ded only When the notice, 18';', S
- ~actually received by the proper person A reasonable tiipe: should- .
~bé allowed such: apphcant for service of notlce _upon entrymen or. 5 i
~“‘owners-having a possible, aprefened tight to: a-permit. Al junior ap-
‘ﬂphcant ‘having no preferred right, should not.be allowed to:defeat -

_va geniot ‘applicant merely: by greater d1spatch mn completmg servme-g? :
. upon conﬂlctmg entrymen and owners: ~This does not mean’ that“: e

. Iack of-reasonable: dlllgence on the part of the senior apphcant is
" to:beexcused. : He is not to be permitted to unduly delay the execu- - -
o ’ftlon of service of the necessary motices, but prlorlty of: rlghts w111‘
~ not be determined by a race between two or more: applicants in the =
" ‘matter of servmg notices. The.date’ of the filing of-the: apphcatlons :
. in the local: Jand office, or the postmcr of notices on the.ground, s+
. the case may. be, will govern 1f d111gent1y followed by performance
: ',f"of other requirements. - o =
= Accordingly, SllblelSlOll > of sectlon 12 of regulatmns ap-
ot ‘proved March 11 1920 (Clrcular 672), Wthh requlres personalf




reglstered mall and is hereby amended to- permlt ‘service- by P}lb‘ e

L lication’ upori proper showmg that the person to’ be served éaj not,
. be found. (e
" Thé decision a,ppealed from is modlﬁed as 1nd10ated herem and'-‘ i

A ",'Comm1ssmner may deem adequate for servme of the necessary .
'notlces : DR et

o AMENDMENT OF CIRCULAR NO. 672, IN REGARD TO BONDS WITH
- _ APPLICATIONS FOR PERMITS. e

o f» . : INSTRUCTIONS

[Cucular No 754]

B e SR U L N i DEPARTMENT OF THE INTERIOR, : 3
R R IR R DT - Gexerar Lanp OFFICE,;
,4 5 Washmgton,D . Ma,y 1] 1921 SR
S 'REGISTERS AND REOEIVERS S , :
" Un~rrep StaTss Liaxp OrrICES ) SN
e Paragraph 4" (h) of’ Clrcular No 672 (47 L D 487 ), 1s herebyf -
£ '-,famended to read as follows : :

“the’ apphcants will-be allowed such’ further addltlonal tlme as the .

: & The apphcatlon must be accompamed by a bond Wlth quahﬁed corporate " :
'surety, in-the sum “of $1 000 condltloned agamst the fallure of the pelmlttee tos

: "'repalr p1omptly, 50 far as; possmle, any’ damage to the 011 “strata or’ deposns :

resultmg from improper methods of operation: :The penalty of the bond maybe o B

I --increagsed by the Sec1etary of the Intemor when condltmns warr ant partleularly
-»m relief-cases.” .o, .- R SN T R
< You will give all pubhclty posmble to thls amendment to the reO'u-

R .v:rlatlons and should any applications be filed without a bond, you: W111 s

. -advise the apphcant that he will be: allowed 15 days within: Whlch'

i f:-»to ﬁle sueh bond under penalty of. re]ectlon of his application. .0 T

PRSI ES A OF ;- Wrinniam Ser¥; o
Oommzsszoner;‘: S

Approved FoE
B.C. FINNEY, BOTE
o Fwst Asszstant Secretary o
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AMENDING SECTION %3, AND REVOKING SECTION 24, OF THE
'GENERAL RECLAMATION CIRCULAR APPROVED MAY 18, 1916. .

‘ . [Circular No. 756]

DEPARTMENT OF THE INTERIOR,
Generar Laxp OFFicE,
: Washington, D. C., May 16,1921.
REGISTERS AND RECEIVERS o S
Uxrrep StaTEs LAND Orrrces:
You are hereby advised that the First Assistant. Secretary o:E the
Int..rlor, on April 21,1921, approved an order.as follows:

In view of the act of June 25, 1910 (36 Stat., 835), as amended by Section 10

of the act of August 13, 1914 (38 Stat 686), Section 24 of regulations approved

" May 18, 1916 (45 L. D., 385, 390), is inopérative, and is hereby revoked. Thisg
action necessitates a slight change in the preceding section. Accordingly, sec-
tion 28 of said regulations is hereby amended to read as follows:

A person. who has made homestead entry for any area within a reclamation
project can not make an additional homestead entry. One who has made home-’
stead entry for less than 160 acres outside of a reclamation project is disquali-
fied from making an additional entry within a reclamation project, as every

- entry within a project is either made for or is subject to conformatlon to a

farm unit, which is the equlvalent of a homestead entry of 160 acres of land

outside of a reclamation project (38 L. D., 58).

' ‘ ' WiLLiam SPRY,
C’Ommzsszoner.

EASEMENTS FOR DITCH RIDER STATIONS—ACT OF MARCH 1, 1921,
INSTEUCTIONs.. : A '
_— - [Circular No. ‘757,] '

DEPARTMENT OF THE INTERIOR, i
Generan Lanp Orrice,
R ~ : Washmgton, D 0., May 16 1921
REGSTERS AND RECEIVERS,
“Uxrrep Stares Lanp OFFIcEs:

-~ An Act entitled: “An Act to amend acts to perm1t the use of the‘ '
right of way through the public lands for tramroads, canals, and -
reservoirs; and for other purposes,” approved March 1, 1921 (41
Stat., 1194), reads: :

“Be it enacted by the Senote and House of Represemtatwes of the Umted

States of America in Congress assembled That in addition to the’ rights of S

way granted: by Sections 18;.19, 20 and 21-of the Act of Congress entitled ‘An
© Act'to repeal timber- culture laws, and for other purposes,’ approved March 3,
1891 (Twenty-sixth  Statufes, page 1095),; as-amended by the Act of Congress
.entltled ‘An- Act 'to amend’ the irrigation: Act of March 3 1891 (Twenty-surth-

_.52408°—voL 48—21———8
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Statutes page 1095 section 18), and to dmend section 2 of the Act of May 11\
1898 ('Thirtieth Statutes, page 404)y approved. March 4, 1917 (Thu'ty-nmth )
Statutes, page 1197), and, subJect to the conditions  and restrictions therem
contained,. the Secretary of the Interior is authorized to grant permits or ease- ’
ments for not to exceed five acres of ground adjoining the right of way at
each of the locations, to be determined by the Secretary of the Interior, to be
used -for the erection- thereon of dwellings or other buildings ‘or- corrals for
the convenience of those engaged in.the care and managemeﬁt of the works
provided for by said Acts: Provided, That this Act shall not apply to lands
" within national forests.”

Apphcants for rights of way under thls amendment w111 be gov-
erned by the recrula,tlons set forth inthe circular approved June.86,
1908. (36 L. D., 567 ),.in so far as applicable, appropriate addltmns;

 being made to the forms on the maps therem prescrlbed so as to in-
clude thls amendment -
_ A Wirrram SPRY,
Approved‘: I Commissioner,
" E. C. Finwey, ' '
First Assistant Secretary.

HYPPOLITE FAVOT,
‘Decided Febmary 17, 1921,

ScaooL LAND—MINDRAL LANDS—LAND DEPARTMENT—J URISDICTION.

An act of the State of California declarmg that granted school lands in
‘place, in which after acquirement of title by the State valuable mineral
deposits are found, shall be free and open to prospecting and acquisition
under the United States mining laWS, ‘does not révest title in the United
States or’ confer JIII‘ISdlCtIOIl upon the Land Department to dispose of
them, prior to the approval ‘of ‘a selection of ‘other lands m lieu -thereof:

) - filed by the State upon a tender of the base.
Somoorn LiAND—MINERAL LANDS—WAIVER .

An act of the State of California permlttmg mineral prospecting and location
under the United States mining laws upon granted school lands in place, -
.‘after gcquirement of title by the State, does not constitute a waiver -of

* the right of the State to claim the benefit of the presumption that the
land was nonmineral in character at the time that the grant took effect.

Scmoor, LAND—MInERAT LANDS—SURVEY. - T

The presumption arises that lands granted to a State for s'chool'purposes are’
of the character contemplated by the ‘grant, in so far as minerals are con-

cerned, if at the time of ‘their identification by-the lines of an dpproved -
publie survey there were no mining claims of record and the returns: of -
the surveyor did not show the lands to be mmeral m character.

SCHOOL LAND—MINERAT LANDS—HEABIN‘G :

-A mineral claimant who does not ‘assert. any dlscovery by h1m of mmeral
at or prior.to the approval of a Government survey, on land granted to
a State for school purposes,. is not entitled to a hearing to-prove the char-

. acter'of the land upon a mere showing that casual prospectmg had been
“done-by others from tiime to time prior to and smce its survey.
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) VOGELSANG Fip st Asszstant Secretaf/'y

On June 23, 1920, Hyppohte Favot filed in the local land oiﬁce at
Sacramento, - Cahfornm, an application in the nature. of a request
for a hearing to prove the mineral character of the land involved,
_styled by him an “ application to contest the right of possession’and
. character of the lands embraced in section 16, Township 1 South,
Range 15 Fast, M. D. M., in the County of Tuolumne, State-of Cah- .
_Tornia.” : -

" The apphcant alleged that.in 1901 he located the Feliciana Quartz -
~Mine in the fractional northeast quarter of said section 16, by-
amended. notice of location of December 17, 1900, which amended

. notice was recorded December 19, 1900, on the proper Tuolumne-

Mining District Records; that-since sald time he has- contlnuously
held, worked and operated said mining claim, and each year has
° performed the assessment Work thereon, and has performed work
and placed 1mpr0vements on the claim to the value of approxunately
$10 00075 that in 1903 he located the Diablo Quartz Mine in said-

section, Whlch ad]oms his Feliciana ‘mine, and has done the assess- =

ment Work on that claim each year since said time and has performed

‘work and placed improvements thereon in the approximate sum of

$5,000, notice of the location of said-claim. bemg duly recorded; that -

- there are veins of quartz bearing gold, passing through -said: prop-

erties, assaying in value from $1.50 to $7.00 per ton. He bases his -

" contest upon the ground that the property i mineral in character

and ‘that he intends to acquire same under the laws of the United

- States. ' He states that said section 16 was sold by the State of Cali-

- fornia on June 9, 1920, as school land to purchasers unknown to him

and he requests that he be allowed to. prove his allegations and that

;any entry, filing or ‘other claim to said property be canceled. '

August 6, 1920, the Commissioner dismissed the application for

. want of ]urlsdlctlon, stating that section 16, and other port1ons of .
- the township, were surveyed in 1880 and that the plat of survey -
was accepted June 14, 1880;.that no mining claims were shown to

~ be . in the section at that date and same was not returned by the

United States deputy surveyor ‘as: being mineral in character and
the presumption arises that the title thereto vested in the State in -

. 1880. by virtue of its school grant under the act of March 3, 1853 N
(10 Stat:, 244, 246). : '
Apphcant has appealed. from sa1d decision and has filed an

amended appllcatlon and submitted an additional showing to the

effect that in 1901, he filed with the register of lands for the State
of ‘California an aﬂidawt that the land involved was mineral in

' character and that he was clanmng same under the United States

statutes govermng the dlsposmon of mmeral la.nds, and that in 1901, -
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" he received a communlcatlon from the surveyor general of sald ‘
State stating in substance that applicant’s mining locations were “all
right” and that applicant would have no trouble about same; that
in 1901 he also filed an affidavit in the United States land ofﬁce at
'Sacramento, to the same effect as the affidavit filed with the reglster
.of the State lanid department He further states that in'1918, he again -
wrote to the State surveyor general relative to said property, advis-
ing that he claimed it as mining property, and asking for certain
: 1nformat10n, and’that he received a reply from said state officer stat-
ing that if the land contamed valuable mineral deposits, same would
~be open to exploration, occupation and’ purchase under the ‘mining
«laws of the United States by virtue of the provisions of the act of
- the legislature of California, approved April 1, 1897.- See Statutes
and Amendments of the (/ode of California of 1897 , page 438. The
applicant also submitted the affidavits of two persons who stated in
substance that affiants have known the land in question since the
year 1870, and were well acquainted with same; that they personally
knew of mining-operations for gold being performed upon said land
during the years from. 1870 until 1919, and that gold was extracted
therefrom during that time. Service of the amended application
and additional showing appears to have been made upon the sur-
~veyor general and the reglster of the land. office of the State of Cah-
fornia.

- It"is argued upon this appeal that said State statute const1tutes a
waiver of the State’s right to claim the benefits of the presumption
that the land was nonmineral in character on June 14, 1880, when
the plat of survey was accepted by the Commissioner.

Section 3 of said act provides that——- 5

The smteenth and thirty-sixth sections-belonging to the State in Wthh there
may be found valuable mineral deposits, are hereby declared to be free and
open‘to’ exploratlon occupation, and purchase-of the United States, under the
laws, rules, and regulations passed and prescribed. by the United -States for
the sale of mineral lands. :

It is contended that by reason | of said act, apphcant was mduced-
to enter upon said property and expend money under the belief that
the State waived its right to lands upon which valuable mineral .
'depos1ts were found. ;

No valid reason is seen why the States if it desired so to do, might

not waive its claim to land within a school section upon which a
mineral discovery has been made after survey and select other land,_ i
in Tien thereof. See State of California ». Degeret Water Oil and
Irrlgatlon Company (243 U. s. , 415). But the Cahforma statute,

. supra, does not constitute a grant to the United States of such land

and does not have the effect of revestmg the legal title thereto in the -

United States in the absence of proper-legislation by Congress‘au- ,
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~thorlz1ng the revestmg of such tltle Sewell . Knapp (47 L. D
©156).
. ~'The Department has heretofore had occasion to consider and dis-
- cuss said section of the act ‘inthe case of State of California (33

L: D., 856), wherein it is said: :

This Would séem to be a waiver on the part of the State to such. of the * -
sections 16 and 86 in place as were shown to be mineral in character after their
identification, 'presumably with the intention of encouragmv the exploration
and development of mineral lands and.indemnifying itself for any loss on
account thereof through ‘selections under the act of 1891, :

“After full and careful consideration of the matter the Department is of
opinion that under the plan of adjustment provided for in the act of February
28, 1891, it is pbsé.1ble for the State, if she so elects, to waive her right to por-
tions of sections 16 and 36 in place and select other lands in lieu thereof, upon .
a showing of the mineral character of the lands as a present fact, without
- regard to, their known: condition at the time of their 1dent1ﬁcat10n by the lines
of the pubhc survey Coe

It would. therefore be necessary, in order for the Department to

- gain jurisdiction urider his instant application, for Favot to show .-
that the State had tendered the land involved as base for lieu selec-

. tion on the ground of the preseént discovery of mineral; and that the

" lieu selection had been approved by the Department. As held in.

State of New Mexico (46 L. D., 217), the.title to the base land
tendered by the State in support of a lieu selection would not yvest
in:the United States until approval of the selection, there being, in
fact, no selection until the appraval is executed on the part of the
Department It would accordingly appear that the California
statute, supre, is of no avail to applicant in this proceedmg and that

* _ the Department is without jurisdiction to hear .and :determine the

issues presented in so far as said State statute confers jurisdiction.
It appears moreover that the State has impliedly. signified its un-
Wllhngness to offer the land involved as-base for lieu selection as it .
is stated that the State has sold same, which would be a much more
. cogent reason why- saad statute. confers no jurisdiction on the De-, -
* partment. - : , : :
~ The supplemental showmg submitted on appeal as to: the known
mineral character of the land at the time the approved plat of sur-
vey was filed is not deemed sufficient to warrant a hearing to be
ordered. All that can be said of such showmg is that casual -
prospectlng was done on the land from time to time. A showing as
to the extent to which gold was discovered thereon, when or by,
whom - the -discoveries were made;, whether any clalm to the land
- was asserted at’ the-date when the State’s right attached thereto,
_or the nature and extent of the mlmng improvements placed upon .
- the land by the mineral claimant, Yis not attempted‘to be made. Nor
is applicant claiming by reason of any discovery of mineral made
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at that tlme or prior thereto The record discloses moreover that
no .mining claims were shown to be in the section at that date, and
it was not returned by the United States deputy surveyor. as being .
mineral in character. - Under a uniform line of declslons the land '

“together: with the unknown mineral therein, passed to. the State
* . upon the approval of the survey in 1880. See Davis’s Adminis-

trator ». Weibbold (139 U. 8. 507); Colorado Coal and Iron Com-
pany v. United States (123 U. 8.,3807); T1111an . Keepers (44 L. D

" 460). . :
The demsmn appealed from is aﬂirmed

HYPPOLITE FAVOT.

Motlon for rehearmg of departmental decision of February 17
1921 (48 L. D. 114), demed by Flrst Ass1stant Secretary aney,
July 21, 1921. . '

KRAUSS v. PRIBBLE

Decided. March '8, .1921. -

-

Srock-RAISING HOMESTEAD—ADDITIONAL—PBEFERENCE RigEr,

" An entry under section 6 of the act of Mai‘ch 2, 1889, is to all intents and
. purposes an original entry within the meaning of section 4 of the stock-
. raising homestead ‘act, and is a proper basis for the agsertion of a prefer-
* ential right -under sect1on 8 of the latter act. ’

VoerLsaNe, #irst Assistant Secretm«y. »

_ Nathaniel Pribble has appealed from a dec1smn of the Commls-
sioner of the General Land Office, dated July 19, 1920, rejecting his
" application, filed January 8, 1917, to make entry u_nder the stock-
raising homestead act for W. 4 NE. 1, Sec. 7, T. 25 N., R. 61 W,
6th P. M., Cheyenne, Wyoming, land district, as addltlonal to. hlS
entry, made May 4, 1916, for W. 1 SE. 1, said Sec .

On January 26,1917, Carl G Krauss applied to make entry for
- said W. I NE. 1, Sec (f and‘%O acres of adjoining land contiguous to.
" his entry -under the enlarged ‘homestead act, embracing approxi-
.mately 320 acres, under Whlch final certlﬁcate 1ssued December 16,
1919, :
o .In re]ectmg Prlbble ] apphcatlon the Qomrmssmner held that as the
‘land applied for was not within 20 miles of the land embraced in the .
perfected Nebraska. entry, the applicant was not qdalified to make
. an additional entry under the stock-raising homestead act, and that
© Krauss was entitled to assert a preferentlal clalm to the 80 a,cres

- under sectlon 6 of the act. S
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Pribble’s entry for W. { SE. 1, sa1d Sec T, was allowed under sec-
tion 6 of the act of March 2, 1889 (25 Stat 851), and is an original
. entry within the meaning of section 4 of the stock-raising homestead
~act, reqmrmg ‘compliance with all the terms and conditions of the
so- called three-year homestead law. He is qualified to make an addi-
tional entry under the stock-raising homestead act for 480 acres.of
" designated land within 20 mileés of the existing entry, and is entitled
to assert a preferential clalm to des1gnated land eontlguous thereto,

F’ or the reasons aforesaid, the dec1s1on appeeled from is reversed

'RHODES v. CONNER.

- Decided April 6, 1921.

‘CONTEST—ENLARGED “HOMESTEAD—HERS—MILITARY SERVICE, !

The he1rs of a deceased entryman under the enlarged homestead act whosé
. death occurs more than twelve months from the date of entry, Wlthout hig
having.established residence, the default not being due to military or naval
service, succeed to no right whatever in the land, and the question of mili-

tary or naval service of the heirs of such entryman is immaterial in a con- . ’

*test proceeding, chargmg fallure ‘to ‘éstablish residence and abandonment
‘ FINNEY, First Assistant Secretary: o

- Blake C. Rhodes has appealed from the dec1s.10n of the Comm1s-
- sioner of the General Land Office dated August 11, 1920, affirming
the action of the local officers and dismissing his contest against the
homestead entry of William M. Conner, 018681, made September 3,
1915, under the act of February 19, 1909 (85 Stat 639), for. lots
789be0410ts567911 1320 andW%SW , Sec. 5, con-
~ taining 320.91 acres, T 33 S R 49 W 6th P. M, Lamar land dis-
. triet, Colorado, :
On beptember 18, 1917 Blake C. Rhodes ﬁled contest affidavit
‘against said entry, whlch as amended September 24, 1917 charged
Aas follows: , , \
That. said Wllham M. Conner died in the early part of 1916 that’ the helrs
of the said entryman have wholly -abandoned said land; ‘that both entrymcm
and hezrs have failed to establish res1dence on, improve, cultwate, or in-any.
way asselt thelr right to said lands since the date of entry ; and that the names .
and addresses of said entryman ond heirs ond- a,ll of. themv aye unknown s that
said defaults have existed from date of entry and continue to this date that
said: defaults are not due to any of .the parties involved, nor were: any of
them engaged in :military or naval service. of the . United’ States as a private
soldier, officer, seaman, marlne, national guardsman or member of any other i
‘organization for offense or defense authomzed by Congress dunng any war 1n
“which the Umtgd States may be engaged i .
There appears. in_the record ﬁled October 15, 1917 the aﬂidavﬂ:,'
of one M. D! Oonner wherein it is alleged in substa,nce, that affiant
is well acquamted W1th the homestead entry of Wlll1am M. Conner,
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that he is a. grandson of the entryman that sa,ld entryman was

‘about ninety-six years old at the time of his death in December,

1916; that prior to his death he had not established residence upon
or cultwated any of the land; that since his death none of the’
heirs- have resided upon or cultlvated,any part.of the land, “but

‘have abandoned the same; that. said, entryman has five children,

all llvmg, or weré when last heard from, one of whom is affiant’s
father; that -affiant’s father is W. W. Conner, of Lella, M1ssour1,

* that a,fﬁant does not know the names and addresses of the others but

knows that they are all well along in years. and that none of them

- are engaged in the naval or military sérvice of the United States. .

Thereafter, on November 14, 1917, Wilber W. Conner, one of

.. the heirs of deceased entryman, duly answered denying the charges,

alleging that- entryman soon ‘after making said entry was taken

'sick,-and was not able at any time to return to. his claim, his death
‘occurring” on December 16, 1916, and that his heirs did not have a

reasonable tirne in: Whlch to make 1mprovements before the. oontest 4
was filed.

On February 26, 1918 the local officers dismissed the contest upon -
the ground that ]UI‘ISdlCthl’l had not been acqulred because.of failure

. on the part of contestant to make service on the other heirs. The .

Commlssmner reversed this action by letter “H” of June 10, 1918,

- wherein ‘it was directed’ that the cdse be remanded and- remstated

for further proceedings and contestant reqmred to obtain Jurlsdxc-',
tion as to the other heirs by personal service or otherwise.
‘It appears that service of notice by publication on the other heirs -

"'of entryman was duly made in accordance with the- Rules of Prac-
tice, and that on February 14, 1919, a hearing was had before the -

local officers, at which time contestant appeared in gperson and by
counsel and submltted testimony. - The answering contestee, Wilber
W. Conner, was represented at the hearing’ by his attorney, but did
not testify and no testimony was submitted in behalf of any of the;
contestees or heirs of the deceased entryman. .

“The local officers dismissed the contest upon the ground that con-
testant failed to prove the allegatlon that none of the heirs of the

- deceased entryman were engaged in the military or naval service of =

the United' States, and that this in itself was. considered sufficient
reason for dismissal. ‘On appeal the Commissioner affirmed the :
action of the local officers upon the same ground, finding in sub-
stance that the burden of proof was upon contestant to show that
the heirs of the deceased entryman were not ‘engaged 1 1n the mlhtary' :
or naval service, which he had failed to do.’

- Upon due and careful consideration the Department 18 of oplmon '

that the questlon of the ‘military or naval serv1ce of sald helrs is

not the material issue mvolved
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Sectlon 2297 of the Rev1sed Statutes, as amended by the act of
June 6, 1912 (37 Stat.; 128), provides as follows: &

If, at any time after the filing ‘of -the affidavit as requn'ed in sectlon twenty- .
two hundred and ninety and before the expiration of the three years mentioned
~in section twenty-two hundred. and. ninety-one, it i{s ‘proved, after due notice

to.the settler, to the satisfaétion of the register of the land office that the person
having filed such -affidavit has failed to establish residence within six months
after the date of entry, or abandoned the land for more than six months' at
any time, then and in that event the land so entered shall revert to the Govern-
ment: Provided, That the three years’ per1od of res1dence herein fixed shall
date from the time: of estabhshmg -actual permanent resuience upon the land:
‘And provided furthefr That- where theré may be climatic ‘Feasons, sickness, or
other unavoidable ¢ause; the Commissioner of the General Land Office may,
in his discretion, allow the settler twelve mionths from the date of filing in .
which to cominence his residence on said land under such rules and regulatwns
as he ‘may prescribe.’ ‘ :

Section 2291, Revised btatutes as - amended Dy the act of June
6, 1912, supra, requires re51dence and: cultivation by a homestead
entryman for three years followmg the date of filing afﬁdav1t and .
the second proviso of said section is as follows: - ‘

That when the person making entry dles before the offer of final proof those
Succeeding to the entry must show that the ‘entryman had comphed with the
: laW in all respects ‘to the date of his death and that they have since complied
with the law. in all respects, as would have been reqiired of the entryman ‘had ;
he lived, exceptmg that they are relieved from any requu‘ement of. residence
upon the land. . : ) .
. When, therefore, the death of the entryman occurs more than

twelve months from.the. date of entry, without h1s having estab-
lished residence upon the land, there is such a default that the heirs
succeed to mo right whatever in the land, and the military or naval

. service of the heirs of the deceased entryman is‘not a materml ques—

tion. ’ -

In the case at bar, the entryman had six months in which to esta,b-
lish residence, and if by reason of s1ckness, or - other unavoidable.
cause, he was unable to.do so; the Commissioner of the General Land
- Office 4n his discretion, could have allowed him a further period of. -
© gix months in which to commence residence, but, as stated, a year and |
three months elapsed before the death of "Wllham M. Conner Wlthout‘
residence having been established. :

It follows, therefore, that as the heirs of the deceased entryman
“succeeded to no right, their military or naval service, as stated, is im-
~ material. Tt was not only alleged but clearly proven that the entry-
man’s default was not due to military or naval service. '

Accordingly, the decision: appealed from is- hereby reversed and
the entry will be canceled upon this decision becoming final.



LN T

122 * DECISIONS RELATING TO THE‘_PU‘BLICLAND'S'. Lo ew

RHODES v.: COI\TNER

Motlon for rehearing of departmental decision of April 6, 1921 (48 -
L. D., 119) denied by First Assmtant Secretary Fi 1nney, June 6, 1921,

ARTHUR J MAYS ET AL
. Decided Aprzl 9, 1921
COAL LANDS—PREFERENCE RIcHT—ACT oF FEBRUARY 25, 1920

The provisions of. the act of ]_“ebruary 25, 1920 Wthh authomze the Secretary.
of the Interior, when awarding leases for ‘coal lands thereunder; to recog-
" nize equltable rights acquired prlor to the act by elalmants who had in

- good faith 1mproved and-occupied or claimed the lands under the coal land
laws, do not confer any preference right that attaches to or extends over
‘an area outside bf the tracts embraced within the omgmal clauns

GOAL LANDS——PREFERENCE RIGHT-—MILITABY SERVICE

The act of February 25, 1920, does not dward any preference right for m111- o
tary or naval service and preferential . consideration can not be given to

applicants, as ex-service men Wlth honorable dlscharges, in the grantmg, .

of coal land leases thereunder. " !

FiNney, Firs Asszst(mt Secremfry. ‘
On.March 3, 1921, the Commissioner of the Greneral Land Oﬂice
submitted the record without favorable recommendation pertaining -
_to the petition (serlal 025432) of Arthur J. Mays et al., filed on Octo-
ber 12, 1920, for the establishment of a leaslng block and the award
of a coal lease embracing the E. }, NE. } SW. £, S. § SW. 4, Sec. 12,
Sec. 13, E. 3 E. 1, Sec. 24, T. 168.,R 7E.,andSee 7,SW. 1 SW. 4, .
- Sec. 8, and Sec. 18, T. 16 S., R.8 E., S. L M., Salt Lake City, Utah '
land distriet.
When' the:above application was ﬁled conﬂlctlng coal ﬁlmgs ex-
© isted upon the land as follows: :

£

C.D. 8. Claimant. Land. - | Possession. | Expenditure.
025022, Oct. 28,1919, .| Harold R. Mays...| E. %E 3, Sec. 24 ...... Oct. 26,1919 | $25—“0ld openm
e ' ’ . ; cleared of debris an%
) . S : © 0w ) exposed vein of coa
. : : . to surface.”” .-
025023, Oct. 28,1919, .| Leland W. Mays.. SE. SW.4,8.% SE. | Oct. 26,1919 | $25—outer debrisg
; - . . - },‘ . } SE. %, Sec. cleared -away and -
. ) ) ; L v;ein e‘{posed toplain
, , . ) g :
025222, Dec. 22,1919..| Arthur J. Mays. .. SW. W i, .38W.| Oct. 26,1019 325—“qu1 face of a
. %, 1 SE }, Sec. . nine-foot ' vein' ex»
/ 13. . o posed showing good

~ grade of eoal.”’

o Aplﬁllirté%giggto -~ | Climant. - ° ‘ ' Lend: _’ e Disposifdon.v ‘
,025241, Jan, 2, 1920....;,. Harry L. Gandy.; ‘SW.} SE. %, E. 3 SE. 1, ‘Rejected- upon rehnqmshment
S filed Ja.nuary 15,1921, )

ec. 7. .
S S| SW.1SW.1,Bec.8, -
025242, Jan. 2, 1920.......| Royal C. Johmson.| NE. }NE %, 8. &NE. 3, | Rejected upon relinqulshment
o o W. % SE. %, See. filed January 15,1921, . .




481 DECISIONS RELATING TO THE. PUBLIC LANDS. “ -“123

‘.

In their petition the three coal declarents IndIVIdually oﬁered to’
waive and release all rights’ under their filings on the understanding "

that their equities would be recognized. The applicant, Newman, :

had no coal filing upon the land. It is-averred that a valuable mine
of coal had been opened upon each of the tracts upon which the coal

‘ declaratory statéments had been filed and that considerable time and

money had been spent in the development of coal.. The apphcants
averred that they were all ex-service men, havmg been honorably

‘discharged from the United States military or naval forces upon the

conclusion of thé war with- Germany, - The stitement is made that

~ the lands applied for should and can be most economically mined .

“from the approaches on the land covered by the coal filings. . The

contemplated investment is stated to be $100,000 for the development
and equipment of a mine having a daily output of 500 tons or more.

- The applicants are. willing to' pay a maximum royalty of ten cents
per ton. Theé applicants state that in the absence of any better bid .

for lease, they would, within 30 days . from the auction, execute a -

- lease for the land.

- On December 1, 1990 Arthur J. Mays,, on behalf of the assoelatmn '
filed a- showmg WIth respect to the claim of the coal declarants in
regard to equItable rights and asked that such rights be recognized

* and that the association be granted a lease upon terms to be mutually

agreed upon without competitive bidding or public auction of the .

~land. On February 16, 1921, the Director of the Geological Sur-
‘vey reported that upon the area sought (2494.40 acres), there wére .

- at least four workable beds of coal 63, 7, 12, and 4} feet thick ex-
posed It was stated that the block doubtless contained . 60,000,000

to 100,000,000 tons of extractable high grade coal sufficient- for an
output ‘of 1,000,000 tons per year for sixty to one hundred years,

‘and that if two mines.of such capacity were installed, the tonnage

available would last from thirty to fifty years or more. The Di- -
rector was of oplmon that a much larger initial outlay than $100,000

" was called for in order. to develop the property. He also recom-
~-mended that a royalty rate be fixed at ten cents per ton of 2000

pounds run of mine, Whlch was the rate accordmg WIth State prac-

* {ice.

With the’ record is found a report dated January. 31 1921, from

the ‘Acting Forester, the lands being within the MantI Natlonal»“l -
Forest. That report indicated that the Forest Service had ne ob-:

. jection to the segregating into a leasing unit of the land applied for |

and called attention to the fact that portions of sections 7 and 12 |
had been selected by the State and such selections were approved

« June 24, 1912. - The Forest Service recommended that certain specific

stapulatlons formulated in the letter be inserted i in the leasé
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A On February 26, 1921 the applicant; Arthur J. Mays, by ere,
advised the Commlssmner to the effect that the contemplated ex-

* penditure and production mentioned .in the original application

were given purely as a minimum ; that preliminary investigation had
‘disclosed that complete equipment of mine, tram, tipple and yards
would cost approximately $5OO 000 and railroad development would
cost $1,000,000.

The’ Commlssmner in his letter submitting this matter states that_
he is unable to see his way clear under the law to recommend a pref-
erence right lease. He believed that the land should be put into a
leasmg block and oﬁ'ered to the highest bidder.

This -case presents an lmportant question as to the nature and
extent of the recognition to be given to equitable rights in conrection
with coal leases. Section 2 of the leasing act.of February 25, 1920
(41 Stat., 487), provides that the Secretary is authorized in award-
ing’ leases for coal lands theretofore 1mproved ‘and occupied or
claimed 'in good faith, to consider and recognize equitable rights
in such occupants or clalmants Paragraph 4 of the regulations ap- -
proved April 1, 1920 (47 L. D., 489, 490), states that equltable rights \

- of such ¢laimants may be recogmzed in awardmg leases -and in such: - -
~ cases the rents and royalties not less than the minimum provided for

leases under the act will be fixed by the Secretary. Section 37 of
" the act prescribes that valid claims existent at the date of the passage .
of the law and thereafter maintained may be perfected. .

‘While the expenditures of the coal declarants shown by the record
_are not extenslve the Department has reached the conclusion that
they possess equitable rlghts which are entitled to recognition. The
" Department, however, is clearly of the opinion that this preference
‘right can not attach to or be extended over an area outside of the

tracts embraced in the original claims under the coal land laws.

In other words, the preference right of the three coal declarants
here involved, which covered 480 acres, can not be .expanded so as
to cover apprommately the 2500 acres upon which the lease is sought.

"The suggestion that the apphcants, as ex-service men with henor-

able discharges, are entitled to preferentml consideration can not be -
given effect. There is no authority in the leasing act for awarding

-any preference for military or naval service.
The Department concludes that a preference rlght for a lease

: upon-480 acres, being the land covered by the coal declaratory state-

ments, above mentioned, should be recognized and if desired, the
applicants may take a lease under their equitable claim for such tract
That area will not be offered at the auction for competltlve bidding.
The remainder of the land will be put up and auctioned in the usual

" manner, The two areas Wlll be d1st1nctly descrlbed in"the notice
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: 1ssued and the notice will state that the preference mght area is- not
* offered for competitive bidding:

If the applicants are successful bidders at the auction, one lease
will be awarded to them for the entire block and the minimum invest- -
‘ment required in connection with the lease will be $250, 000, and the
royalty is hereby fixed at ten cents per ton run of the mine.

If the applicants are not successful bidders, two leases may be
_awarded, each on such proper terms and eond1t1ons and to such .
" parties as the premises may Warrant < : ¥

Any ledses executed will contain proper stipulations for. the pro- /
tection of the timber and the national forest interests, with proper.
regulation governing timber cuttmg, along the hne suggested by the
- Acting Forester. \
- The record is returned to the Commlssmner of the General Lend
Office for further proceedings in harmony with the views herein
set forth. :

' 'WALTER C. GATTON.
" Decided April 23, 1921.

MIriTARY SERVICE—STOCK-RAISING HOMESTEAD—RESIDENCE.

" In fulfilling the. one year minimum residence requirement under_v the act of\
July 28, 1917, a soldier is- entitled .to .the same absence privilege as. is
enjoyed by other entfymen under the general homestead laws, and the

period of absence from a stock-raising homestead entry under authomty of
the so-called drought act of July 24, 1919, may be credlted 1n makmg up
‘the aggregate of one year required by law.. .

. F "INNEY, First Assistant Secretary

" On October 10, 1918, at the Buﬁalo Wyommg, land oﬁice Walter
C. Gatton made entry under the stock -raising homestead ach for all
of Sec. 30, T. 57N, R. 77 W., 6th P. M. (622.40 acres). - Final proof
was submltted July 19, 1920, from which it appears that residence
was established June 15 1919 that entryman was absent-under 2
leave of absence under the s0- called drought act of July 24, 1919
- (41.Stat., 234, 271), from August 11, 1919, until December 31, 1919}
and that he was thereafter absent for five months under the perllege '
granted by the first proviso to section” 2291, Revised Statutes, as
" amended by the act of June 6, 1912 (87 Stat., 123). The improve-
ments are valued at over $1, 000 :
According to a report by the War Department Gatton served in
the military service for more. than two years during the world war
and the operations along the Mexican boundary. .
By decision dated January 31, 1921, the Commlssmner of the Gen-

eral Land Office affirmed the aetlon of the local officers in rejécting . a

‘the final proof for insufficient residence. Said decision also held
- that the proof was defectlve in that it failed to show that the land
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had been used for raising stock and forage crops. - Entryman has

appealed.
Under the act of Ju]y 28, 1917 (40 Stat., 248), the tlme requlred to

perfect the entry was reduced to the vextent of two years. Sa;d act:

provides: '
That no patent shall issue to any homestead settler who has not res1ded upon,.
1mproved and cultwated his homestead for a period of at least one year.

* The drought act, supra, prov1des as follows: :
That any homestead settler or entryman. who, during the calendar year 1919 :
‘finds, it necessary to leave his homestead 0 seek employment in-order to obtain
.food and: other necessames of life for himself, family, and work 'stock, because
= of great and serious drought conditions, causing, total or partial failures of
crops, may, upon ﬁhng with the register and 1ece1ver proof of such condltmns :
~in the form of a comoborated affidavit, be excused from res1dence -upon his

homestead during all or part of the calendar year 1919, or the current year- ..

of such homestead "which may fall prmc1pally in ‘the year 1919, and -in- the
making of final proof upon such an entry absence granted’ under this Act shall
-be counted and construed as constructive residence by said homegteader.
Under the act quoted, entryman is entitled to credit for residence

~ during the period from August 11 to December 31, 1919. This period,
added to the time he actually resided on the land and the five months
he was allowed to be absent, aggregates one year, and the prov1so
~ to the act of July 28, 1917, supra, is satisfied.

The Department has unlformly held, sirice the enactment of the so-
called. three- -year homestead law, that in each year of residence Te-
qu1red of a soldier he is entltled to the same absence privilege as is
enjoyed by other homesteaders. . The- act of July 28, 1917, supra,

“being a relief act, should be liberally construed ; no reason appears
why Gatton should not be glven the full measure of relief therein
- provided. -

. The decision appealed from is modified to agree with the foregomg
The final -proof will be accepted if entryman ‘within a reasonable
time, supplements it by a showing that he has actually used the land

_ for ralsmg stock and forage Crops. : k :

ANNA M. BAXT'ER <(ON PETITION).
_ ; Decided May 19, 1921.
HOMESTEAD ENTRY—OIL AND GAg LANDS—WITHDRAWAL——FINAL PROOF——PATENT.

faectlon 2 of the act of ‘June 25, 1910, expressly exceptlng homestead entr1es :
- from’ the- effects of a subsequent withdrawal, intends that such entries
may be perfected only on - condition that the: landsi are- nonmmeral and.
subject, to dlSpOSlthn under the agricultural land laws, and a petroleum

} w1thdrawa1 made prior to submission of- final proof impresses the land
with a prime facie mineral character which makes it incumbent upon the

- claimant either to prove that it is of the character subJect to hlS 'clalm,;
" or to accept a restrlcted patent under the act of July 17 1914 .



481 : DECISIONS RELATING To THE PUBLIO LANDS o127

g FINNEY First Asszstant Semetm"y ' RS R

" This is the second petition filed by Anna’ M. Baxter for exercise: .

of the supervisory authority of the Secretary in the matter of her -
. homestead entry, the Department havmg heretofore, under date of
May 5, 1920, denied a petltlon for the issuance of an unrestricted .

patent. The hlstory of prior proceedings is fully set out in that ..

decision and will not be repeated. .The salient facts, however, are’
that the petitioner made homestead entry January 81, 1910. The -
‘land involved was included in Petroleum Reserve No. 18, by Execu-
© tive order of January 26, 1911, under the act of June 25 1910 (36
_ Stat., 847). -

Flnal proof was submltted December 9, 1913, and.final oertlﬁcate :
issued March 27, 1915, without reservation of mlnerals as requlred
‘and demanded by the act of July 17, 1914 (38 Stat., 509). There-
after, under date of June 24, 1915, the Comm1ssmner of the General
. Land Office held that an unrestmcted patent could not issue to the
 claimant unless it-should be satisfactorily shown that the land is non-

oil and nongas in character, and the claimant was accordlngly Te~
" quired to consent to the Issuance of such limited patent or, in the
alternatlve, to file apphcatlon to have the land classified as non-~
~ mineral in character, and, in the event the alternative course was
adopted and the Commissioner found it inadvisable upon the record .
showing to comply therewith, the claimant was to be -awarded the
privilege of a hearmg and given an opportunity to overcome,the
‘presumption arising by virtue of the withdrawal.
: Upon this petition the contention is made that the entry was ab- (
 solutely excepted from the withdrawal of 1911 by the express terms -
~of the act of June:25, 1910, suprae, and that that withdrawal there-
fore gave rise to no presumption as to the mineral character of the .
land ; furthermore, that the claimant obtained a veésted right in the -
said land by v1rtue of her proof submitted December 9,.1918, of
completed compliance with the provisions of the homestead 1aW'
~“and that her right to have unrestricted patent was not in- ‘any man-
" ner affected or 1mpa1red by the act of July 17, 1914 (38 Stat., 509),
entitled, “An -act to prov1de for agmcultural entry of. lands with-"
drawn, clas51ﬁed or reported as contammg phosphate, nitrate, pot- :
ash, 011, gas, or asphaltic minerals.” '

The first contention above enumerated will readﬂy be conceded, .

. but this gives no.support for the conclusion or further contentlon o
. 'by counsel for the petitioner that the lands were consequently unim-
~ pressed with a mineral character; that a vested right was acquired -
by virtue of the subm1ss1on and acceptance of proof of completed
. compliance with the homestead law, and that the provisions of the
- act of July 17, 1914, supm, were,; under . the circumstances, moper- o
ative,
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: The act of 1910, supr’a, provides that the Presulent may, at any
time, in his discretion, temporarily withdraw from settlement,
,locatlon sale or entry, any of the public lands of the United States
and reserve the same for water power sites, irrigation, classuﬁcatlon, .
or other public. purposes. Section 2 contams a provision to. the -
effect that there shall be excepted :from the force and effect of any
" withdrawal all lands which are, on the date of withdrawal, embraced
in any lawful homestead or desert land entry theretofore made.
This is merely a declaration that any person having a nonmineral
"entry within a withdrawn area may receive patent upon satisfactory
proof of full compliance with the provisions of law under which
the entry was made, notwithstanding the withdrawal or reservation, -
- providing, of: course, the lands are nonmineral in character and
such as may be disposed of under the agrlcultural land laws. The
" fact that enteréd lands are excepted from the force and effect of a
withdrawal to the extent that the claim may be carried to patent,
does not dispel, relieve or lessen any presumption that may have
arisen as to their mineral character or their value for deposits of
oil. Whatever presumption that may be raised by a withdrawal
“as to the character of unentered public lands exists and obtains
with equal force to entered lands of like situation.
Inasmuch, therefore, as these lands were embraced in a petroleum
withdrawal in 1911, prior to the submission of final proof, they
were impressed with a_prima’ facie mineral character and it is

- incumbent -upon the claimant to show that the land is of the char- . -

acter subject to her claim. "See instructions of March 20,. 1915 (44
. L. D., 82, 87) ; State of Louisiana ez of. (47 L. D., 366).
Tt 1s manlfest moreover, that the entry was not confirmed under
the proviso to section 7 of the act of March 3, 1891 (26 Stat., 1095,
1099), because if. for no other reason the Commissioner of the Gen-
eral Land Office, in béhalf of the Government, within. the two-year -
period limited .by the act, required somethmg to ‘be done by the .
clalmant to duly complete and perfect her entry. See case of Jacob .
A. Harris (42 L. D. 611), and instructions of April 25, 1914 (43
L. D., 294)..
‘ The petition and request for. unrestrlcted patent must therefore,
be demed

CLAYTON PHEBUS.
| Decided May 19, 1921. -

SURVEY— NONNAVIGABLE LAKE—RIPARIAN, RIGHTS. ,
When the meander line and the water line of a lake do not coincide, the water

line is the boundary of g Government grant of lands abuttmg thereupon, _' .

and in g State in which the statutes contain no specific: provision as to



/‘

48,1 - nEGISIONS RELATING TO THE PUBLIC LANDS., .129 ‘

rlparlan rights W1th reference to a nonnav1gab1e lake, but in which the
common law prevails,- the title to the bed of. such. lake is vested in the
owners of the adjoining shore lands.

oL AND GAS L ANDS—PROSPECTING PERMIT—SURVEY——NONNAVIGABLE LAKE

Ownership- by the Government : of lands :a.buttmOr upon a ‘meandered non-
navigable lake' carries with it the same rights with respect to the adwce{nt
submerged land’ that private ownership does, and where the title to such

. land, is- vested-in the_United‘ States, an oil prospecting permit granted
under the act of February 25, 1920, embracing the Government-owned
shore lands mcludes the right to prospect the submerged lands. '
PROSPECTING PERMI’I‘——ACT oF FEBRUARY 25, 1920—NONNAVIGABLE LAKE:

’ Lands beneath the waters of a nonnavigable lake which is surrounded by
tracts that have been patented by the Governmeint or are embraced within

- ‘existing -claims or pending applications are not subject, ‘dpart from the
abuttmg uplands; to the oil prospecting permit: or lease proviswns of the
act of February 25, 1920 : - ‘

’FINNEY, First Asszstcmt Secretary

August 16, 1920, Clayton- Phebus ﬁled apphcatlon 029489 under\ -

section -13 of the act of February 25, 1920 (41 Stat., 437), for a
permit to prospect for oil and gas upon, together Wlth other lands,
certain areas described as all of Sec. 2, except lots 1, 2, and 3 all of
Sec. 11, except lots 1,2, 8 and 4; all of the SE. %, Sec. 3 not included
_in lots 5 and 6, T. 17 N R. 76 W 6th P M. Cheyenne land district,
Wyoming.

. The descrlbed areas, 1t appears are covered by what is shown on
the plat of survey of the township as James Lake, a meandered
body of water approxnnately 2 miles in length from north to south, -
~and from } to 13 miles in width. It covers 557.54 acres of Sec. 2,
59.94 acres of Sec. 8, and 535.03 acres of Sec. 11, together. w1th 64. 57
acres of Sec. 1, and 7 30 acres of Sec. 12. .

The Commlssmner of the General Land Office by decision of No-
vember- 5, 1920, rejected the application as to said lands on the
ground that bemg within the meandered boundaries of a lake, they
- are not subject to disposition as public lands of the United States. ,
Appeal from that action brings the case before the Department '

It is contended by appellant that inasmuch as the precise acreage .
of the fractional subdivisions surrounding and abutting upon the
lake are noted on the plat, tﬁe meander lines should be régarded as
the lakeward boundaries of said subdivisions and for that reasom -
should be held as excluding the proprietors of said subdivisions from
. any r1p§r1an rights which they otherwise might have with respect :

to such subdivisions. This contention “is not sound. As was said
by the Supreme Court in Hardin ». Jordan (140 U. 8., 871, 380),—
- It has been the practlce of the government from-its origin, in dlsposmg of the
- public'lands, to measure the priceto be pald for them by ‘the quantity of upland
granted no -charge being made for the lands under the bed of the stream, or—
. 52403°—21—vor. 48—9 o : : o
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" other body of water.. The meander lines rux along or neai the margin of such

' waterg are run for the purpose: -of ascertaining the exact quantity of the upland =~

to be charged for, and not for the purpose of 11m1t1ng the title of the grantee
to such meander lines. It has frequently been held, both by the Tederal and
state courts, that such meander lines are intended for the purpose of bounding
" and abuiting the lands granted upon- the waters whose margins are. thus me-
andered ; and. that the waters themselves constitute the real boundary

See also Lee Wilson and Company v. United States (245 U. S.,
24), and cases there cited. .

‘The water line of James Lake, therefore and not the meander line
. ‘must be held to be the boundary hne of the lands surroundlng and -
/abuttmg upon the lake.

Tt is also urged by appellant that the lake being nonnav1gab1e and
the State having enacted no specific legislation relating to riparian
rights, the doctrine of rlparlan rights does not apply to 1ands abut-
ting upon the lake,

- While it is true that no specific prov1s1on is found in the laws of
Wyoming in regard to rights of riparian owners to the beds of

. streams, lakes or other bodies of water upon which their lands abut,

the common law of England, which embraces the doctrine of riparian
" rights, bas been adopted by the State so far as the same is of a gen-
eral nature and not 1napphcable nor inconsistent with the laws of the .
State, which law, it is declared, shall be considered as of full' force
until repealed by legislative authorlty Wyoming Compiled Statutes
1910, section 3588; Hovey v. Sheffner (Supreme Court of Wyoming,
93 Pac 305). The only repeal or modification of the common law.
of riparian rights which has been made by the State has reference - -
_solely to the appropriation and use of waters withir the State. The .
common law rule as to the rights of riparian proprletors with respeot
to the beds of streams, lakes and other bodles of Water is, therefore,

- k1n full force in that State : '

At common law the questlon as to what Would pass by a grant
,bounded by .a stream of water is held by the Supreme Court of
Illinois in Middleton ». Pritchard. (3 Scam., 510), to depend upon,
. the character of the stream or Water It is there said:

LAt common ‘law, this depended upon the character of the stream or water.
If it were a navigable stream, or water, the riparian proprietor extended only

“to hlgh-water mark. If it were a stream not navigable, the rlghts of the-

riparian owner extended to the centre thread of the current.

Citing said decision with approval and defining the comgaon law

‘rule therein stated as applied to lakes and ponds the Supreme Court
in Hardin ». Jordan, supra, at page 891, said: :

When land is bounded by a lake or pond, the Water equally as in the case

v of a river, is appurtenant to it; it.constitutes one of the advantages of its

: sltua‘rlon, and ‘a material part of-its value, and. enters largely :into the con- .

sideration for acquiring it. Hence the presumption is"that a grant -of land -
. thus bounded is intended to include  the contigucus land covered by water.
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Be51des a lake- or .pond, llke a river, is a concrete obJect ‘a unit, and when. -

named -as-a boundary, the natural inference is that. the m1dd1e ‘line .of - it is:

" intended, that IS, the line equidistant from the land on either’ 51de

There is no doubt, therefore, that the title to the bed of James Lake
isin the owners of the land abutting upon that body of water.

"An examination of the records of the General Tiand Office shows

that all of the lands in Secs. 1, 8, and 11, T. 17 N, R. 76 W., and Sec.

-85, T. 18 N., R."76 W, abuttmg on the Jake were patented in 1895, ‘
- to the Central Pacific Raﬂroad Company It is true, as stated in the o
~ appeal, that the patents covering said lands recite exclusions and'

- exceptions therefrom.of all mineral lands other than thosé valuable

“only on account of coal and iron, but as has been held by the Supreme
Court of the United States in Burke v. Southern Pacific Railroad:

 Company (234 U.-8. , 669), such mmerel land exeeptlons, and exclu-
sions recited: in railroadpatents are unauthorized, void and of no

effect, and that patents so issued carry the entire title to lands de- -

scribed therein subject only to the right of the Government to attack

such patents by direct suit for their annulment as to lands known -

‘to-have been mineral when the patents were issued..

‘The Union Pacific Railroad Company, therefore, is the absolute :

owner of all the lands abuttmg upon the lake so patented to it, with
all the r1ghts of a riparlan proprietor as to the adjacent submerged
‘lands extending to the center of the lake. -

Tt further appears that lot.1, Sec. 2, and’ Tot 9, Sec. 10, T. 17 N. ,. _
R. 76 W, abutting upon the lake have long since been patented to
private 1nd1v1duals without reservatlons of oil and gas deposits, and .’

_'the ordinary’ rlghts arising by virtue of riparian ownership are in

‘the holders of the title to said lands as to the submerged areas op-.‘

‘ pos1te the same.

The remaining lands abutting upon the lake consist of lots 2 and 3,

Sec. 2, lots 1, 2, and 8, Sec. 12, and apprommately the NW. 1 NE. 1,
Sec. 14: of the townshlp and range last above mentioned. The said

lots in Sec 12, are covered by a stock-raising homestead entry made ‘
‘withia reservation of:all> mineral deposits, and by the. prospecting -

. permit application 029293 of Gus Becher, the superior- rlghts under
which have been ad]udlcated by the Commlssmner to be in Becher as

against the appellant Phebus, under his conflicting application cover-.

ing said lots. Lots; 2 and 8, Sec. 2, are coveréd by the perm1t ap-
pllcatlon 030205, of Charles Woodhouse while all of Sec. 14, is em-

braced in the prospect_mg permit, of Phebus The legal title to said

. subdivisions -and -the oil and gas deposits contamed therem is,
therefore, stlll in the United States. . : )
Ownershlp by the Government of lands abuttmg upon a meandered

, nonnav1gable body of water carries with it the same rights with

‘respect to the submerged land opposﬂ:e thereto that pr1vate owner-
& - . g
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ship does, and such rights pass by permit or lease of the Government-

" owned uplands as well as by patent to such lands.: A prospecting
permit or permit application, therefore, covering land abutting upon
a-meandered nonnavigable body of water embraoes the adj acent sub-
merged area, as well as the upland.

The lake being thus completely surrounded by tracts covered by '
patents and a prospecting permit or applications therefor which at-
‘tach to the entire bed of the lake, the Department would cledrly in
no event be warranted 111 grantlng a permlt for any portlon of the
lake bed as such. ‘ : ,

The decision appealed from is accordingly afﬁrmed the case. closed '
'and the record returned to the General Land. Office.

F. A. HYDE AND COMPANY (ON PETITION).
Decided May 20, 1921, -

" ScHOOL LAND—SURVEY—COMMISSIONER OF THE GENERAL LAND OFFICE.
The grant of sections 16 and 36 to the State of Washington for school .pur-
. poses does not attach until the survey thereof has been approved by the :
Commissioner of the General Land Office. . .
FOREST Li1EUv SELECTION——SCHOOL LaND—Acr or JUNE 4, 1897,
A valid selection under the act of June 4, 1897, of unsurveyed lands, is not-
defeated by reason -of their subsequent survey as a- part of ‘a section
granted: to the State of Washmgton for the support of public schools

L FoREST Lagvu SELECTION——WITHDRAWALS——NATIONu FonEs'rs

A gelection under the exchange provisions of the act of June 4, 1897, which
_‘was vaild When made by reason of the selector having comphed with all of -
the departmental regulations in connection therewith, is not affected by the

subsequent inclusion of the selected land in‘'a national forest

FINNBY ‘Fipst Assistant Secretary:

The beneﬁcml owner has filed a second petition for the exercise
of supervisory authority in the matter of a selection under the ex-
B change‘ provisions of the act of June 4, 1897 (30 Stat., 36), involving
‘E. 4 and NW. 4, Sec. 16, T. 11 N R.5 E W M. Washmgton, the
hlstory of vvh1ch follows

The selection was made by F. A. Hyde and Company, by Angus
McDougall, attorney in fact, on August 8, 1900, the land then being .
unsurveyed, in lieu of the E. 4 and NW. 4, Sec. 16, T.5 N., R. 22 E,,
M. D. M., Cahforma,, within what was then known as the Stamslaus
Forest Reserve, now the Mono National Forest.

By decision of July 2; 1902, the Commissioner of the Greneral
Liand Office held the selectlon for cancellation, assigning as the reason . .
“that the title to the land selected is in the State of Washington, -

1 See decision on petition, page 134,
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* - 'being school lands, and is not, therefore, subject to selection.”  The
selector ‘did not appeal, and the selection was canceled March 30,
1903.  The deed and the abstract of title to the base land were . -
returned to the resident attorneys for the selector, at thelr request C
on’' April 25, 1908. '
On August 12, 1918, said attorneys apphed to the Commlssmner’*
- of ‘the General Land ()ﬂice for authority to file a new selection in
-lieu of the base lands, under the act of March 3, 1905 (83 Stat., 1264).
The Commissioner on November 2, 1918, re] ected the apphcatlon and .
on appeal that action was afﬁrmed by the Department in its decision’
~of April 11, 1919. A petition for the exercise of supervisory author-
ity was demed by decision of October 7, 1920.

The selected lands were temporarﬂy withdrawn from' settlement'
or other appropriation by the Secretary’s order of December 18,
1902. - By proclamation of March 2, 1907, they were placed within
the exterior limits of the Mount Rainier National Forest; where they: -
..now.remain. The plat of survey was approved August. 13 1907, and
‘was filed in the local office September 22, 1908.

It is contended in the petition under cons1derat10n that the selec-
tion was erroneously canceled, and that the selector is entitled to a
further selection under the repealing act of March 3, 1905, supra.-

The Supreme Court of the State of Washington in 1ts dec1s10n of
*March 24, 1920, in Thompson ». Savidge (188 Pac., 897), held that
in the 11ght of the decision of the Supreme (Jourt of the United

-~ States in Heydenfeldt ». Daney Gold and Silver Mining Company
- (93 U. 8., 634), as 1nterp1eted in United States ». Morrison (240

u. s, 192)— . _ o

* % % we cannot escape the conclusion that the decision of this court in
State ». Whitney, holding that our school land grant was one én praesenti -of
unsurveyed as well as surveyed sectlons completely vesting title in all of said

sectmns at the time.of the grant, must now be regarded as erroneous, and no
longer controlling upon that Federal question. :

In United States 4. Morrison, supra, the court: held that nothlng in o |

the act of February 14, 1859 (11 Stat., 383), for the admission of
Oregon into the Umon, or in sectlon 2275, Revised Statutes, as
amended by the act of F ebruary 28, 1891 (26 Stat., 796), operated
to pass title to the State of Oregon of sections:16. and 86 at any in-
~termediate stage of the survey; further that a survey is incomplete
until formally approved by the Commissioner, and even ‘though ap-
proved without modification it does not so relate back to the date -
of the grant or of the field survey as to destroy the power of Con- nT
gress to dispose of the land while unsurveyed.
" After mature consideration, the Department is of oplmon that m-' :
- asmuch -as the survey of the selected lands ‘was not approved until -

¢
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- August 18, 1907, the cancellation of the selection on March 30, 1908,

©. for the réason stated by the Commissioner, was erroneous, and in
legal contemplation the selection was never, canceled. The subse- -
‘quent inclusion. of the selected land in a natlonal forest did not affect
. the selection, which was valid when made, the selector having com-
- plied with all the departmental regulations in connecétion therewith.
Administrative Order of’ Apml 23,1921 (48 L. D. ,97). v
The petitioner does not ask that the selectlcn be reinstated, but
that he be granted the right of reselection under the repealing act of
1905. In view of ‘the forest withdrawal, the Department will not
insist that he take the selected lands, but will treat the selection as

. canceled without fault of the selector, leaving him quahﬁed to make

.4 new selection,

‘The departmental decisions of April 11, 1919, and October 7, 1920,
are recalled and Vacatcd and the Commlssmner S declslon of Novem-
,ber 2, 1918, is reversed. f

F. A. HYDE AND COMPANY (ON PETITION).

- Decided August 17', 1921,

Finney, First Assistant Secretcwy

By demsmn of May 20, 1921 (48 L. D, 102) the Department held

‘that a selection under the exchange prov1smns of the act of June 4,
1897 (80 Stat., 36), made by F. A. Hyde and bompany, August 6,
1900, for K. landNW 4 Sec. 16, T. 11 N, R. 5 E.; W. M,, Wash-
s 1ngton, had been erroneously canceled March 30, 1903 and that the
. selector was entitled to make a new selection under the act of March
38,1905 (33 Stat., 1264). '
" Said decision stated that: -
" The petitioner does not. ask that the selection be reinstated, but that he be
granted the right of reselection under the repealing act of 1905.

. The beneficial owner of the rlght has filed a petition for recon51d-
eratlon, praying that the selection be fully restored to its status as
though no order of cancellation had been made, and that the same be
passed to patent. To thisend, the deed, abstract of title, and powers
under which the selection was filed; and which were returned after
the order of cancellation, have been reﬁlcd k

Inasmuch as held by the Department in the decision of Ma.y 20
1921, supra, the selectlon, in legal contemplatlon, was never, can-

'~ celed, the selector is w1th1n his rlghts in- demandmg the 1ssuance of
a patent , S

Accordingly, in the absence of objcctmn not now appeamng, patcnt- :

Wlll issue in due course. :
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’STRATTON v. LUSE.
AR o Dectded May 20, 1921,

" DESEET LAND ENTRY——ENLARGED HOMESTEAD—ACT OF FEBBUARY 27, 1917. .
The act. of February 27, 1917, validates a desert land entry for 160 acres
- made prior thereto by one,. who at the time was holding an entry for 320+
" acres under the enlarged homestead act, where no - attempt was made to
conceal the existence of the previous entry
Dzsirr LAND ENTREY—ACT 0F MARCE 4, 1915.
‘In the construction of section 5 of the ‘act of March 4, 1915, the good falth' :
'0f a desert land- entryman will not be held to have been negatived by
© the fact that but ‘a small portion of the land is plactlcally susceptible of -
irrigation and that he has used, and apparently intended to.use the land

for grazing purposes in connectlon with  his. - homestesd entry: for an )

o ad] oining tract,

Finney, First Assistant Secretary:
© On April 5, 1913, at the Havre, Moxtana, land office, Benjamin
W. Luse made desert -land entry for E. § NE_ , SW. 1 NE Zand
SE. } NW. %,'Sec. 10, T. 35 N., R. 21 E, M._M (160 acres) In .
his application he disclosed the fact that he was holding an entry
. under the enlarged homestead act for 820 acres, the land being
descrlbed Three annual proofs were thereafter ﬁled and on March

17, 1917, -entryman applied for relief under paragraph 3, section -+

5, of the act of March 4, 1915 (88 Stat., 1138, 1161). By order
' entered Jung 13, 1917, the Commlssmner of the Greneral Land Office
- granted the apphcatlon for relief, and on November 24, 1917 entry-
man elected to perfect the entry by purchase, and made the- requlred
payment. - '
A contest was initiated against the’ entry on March 81, 1919, by
- Barl ‘W. Stratton, who charged (1) that. entryman was not a quali-
,_ﬁed entryman at date of entry, for the reason that he had an exist-
1ng homestead entry for 320 acres; (2) ‘that the land ig not desert;
in character, there being a spring on the land; and (3) that the entry- -
man had not expended as much as $3 per acre in improvements and
reclamation of the land. ‘A hearing was had on June 26, 1919, be- .
fore the local ofﬁcers, who by decision of January 26, 1920 recom-
mended the cancellation of the entry. . On appeal, the Commlssmner :
of the General Land Office; by decision dated November 20, 1920,

affirmed the decision of the local oﬂicers An appeal to the. Depart— o

‘ment has been filed.
As entryman did not attempt to- conceal the fact that he was
holding an entry for 820 acres under the enlarged homestead act

at the date he applied to make the entry in question, it is apparent .-

that he acted under the belief that he was qualified to make the
entry here involved. Aceordlngly, it must be held that his entry /
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was vahdated by the act of February 27 1917 (39 Stat. 946), Whlch

provides:

-That the rlght to make a- deseltland entry shall not be denied to any ap-
plicant -therefor who has already made an enlarged homestead entry of three
hundred and twenty acres: Provided, That said applicant is a duly qualified
entryman and the whole area to be acquired as an enlarged homestead entry:
and under the provisions of this act.does not exceed four hundred and elghty
acres.
~ The testimony shows the land to be very rough and that there is

‘but a small portion which could be irrigated if there was a sufficient
water supply. However, the Department held by decision of August
8, 1915 (unreported), in Curran ». Baque, involving the construc-

tion of the act of March 4, 1915, supra, that an entryman’s good -
faith is not negatived by the facts that- but a small portion of the

_ land is practically susceptible of irrigation and that the entryman has
used, and apparently intended to use, the land for grazing purposes

in connection with his homestead entry for an adjoining tract. The
rule laid down in the decision cited has been followed cons1stent1y

by the Department ,

The relief act of 1915 was enacted for the benefit of a large number,

- of persons who had béen allowed to make desert-land entries for
1and which was not susceptible of irrigation, and for the allowance
of which the Department was primarily responsible; and with knowl-
edge of the conditions which Congress intended to relieve, the De-
partment has umformly granted relief in the face of a showing that

“the land could not be irrigated even if water were available.

‘Thus the only question to be determined is Whether, prior to-the
granting of relief, $3 per acre had been expended on the land in an.
attempt to effect reclamatlon The local officers in their decision

- noted that there was a sharp: conflict and wide divergence in the .

‘testimony offered by the two groups of witnesses. According to -
the testlmony of contestant and his two Wltnesses, the total expendi- -
ture was not in excess of $220, but the entryman and his son and the
other witness called by entryman fixed the cost of the improvements

“-at a much higher figure. The local officers gave the “lick of uni-
formity and the extravagance in the statements ” made by the entry-.
man and his witnesses as their reason for diserediting the statements

" of the cost of the improvements.  But when there is taken into con-
-sideration the facts that the dam in a coulee had been washed away
by-a flood, and that the contestant and his witnesses were not shown -
to be qualified to testify as to the probable cost thereof, no reason
ig apparent why the testimony of the persons Who constructed the -
dam should not be accepted .

‘The Department is unable to hold that the contestant proved by
a preponderance of the testimony, that $3 per acre had not been

¢
i
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expended by entryman in @ effort to reelalm the land Tt follows
that the contest must be dismissed.
“For the reasons aforesaid; the dec1s1on appealed from is reversed :

"BLAXEMAN v. ELKINS.
Decided May 27, 1921,

) STOCK-RAISING HOMESTEAD—RELINQUISHMENT—PREFERENCE RIGHT.

A preference right based upon an apphcatlon to- enter, and pet1t10n for
designation filed under the stock—ralslng homestead act is forfeited upon -
the execution of a relinquishment prior to designation of: the land, and

- said right will not inure to. the benefit of one procuring such relinquish:

ment as against a claimant, asserting a preference right as the holder - ;
“of ‘adjacent land, who had his. applicati(l)n of record prior' to designation. -

Finxez, Fipst Assistant Secretary:
On January 4, 1917, Jose Bedolla. filed. stock- -raising homestead -

application 029960 Pueblo Colorado, land district, for, as amended '

January 12, 1918, lots 3 and4 Sec: 1, lots 1, 2, 8, and4 S.3 N. %, and
N.iSW. Qg,bE lSW 1, Sec. 2, T. 268 R. 61W 6thP M , contain-
ing 613.50 acrés, accompanied by a pet1t10n for deSIgnatlon '

On March 25, 1918, Robert Lee Elkins made homestead entry -

036045, for the SE.  NW. 4, S. 3 NE. 1, SE. 1, NE. 1 SW. 1 ; Sec. 35,
T. 25 8., R. 61" W., and on August 17, 1918, he ﬁled stock—rmsmg .
homestead apphcatlon 037266 for lots 2 3, and 4, 8.4 N. &, Sec. 2, -
T. 26 S., R. 61 W. , claiming a. preference rlght the land being con-
“tiguous to that of hls original .entry. The tracts embraced part of
the land apphed for by Bedolla..- :
The land was designated asg stock-ralsmg land and on November
2, 1918, Bedolla’s entry was allowed. On August 29, 1919, his

relinquishment was filed and on the same day Iva E. T. Blakeman:

- filed  stock-raising apphcatlon 0397"2 which was allowed January *~
13, 1920. : L
: On March 25, 1920 the register and receiver re]ected Elkins’s
application ﬁndmtr that on the date of filing, his application was
subject to rejection for conflict with Bedolla’s application 029960,

. under paragraph 13 (h); Circular No. 523 (47 L. D.,.227, 237).
April 16, 1920, Elkins filed an appeal showing service on Blake- '
"man who replied. The Commissioner of the General Land Oftice-
by decision of November 16, 1920, afirmed the rejection of Elkins’s

* application. He has appealed :
~ Elkinsg’s application was not rejected untll March 25 1920, -after

Bedolla had relinquished his entry and the land had been entered

by Blakeman. The rejection was considerably delayed. It should
have been re]ected 1f at all, 1mmedlately after Bedollas entry was -

a,llowed : :
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_ Blkins’s rlghts are to be: ad]udlcated as of the date he ﬁled His .
- rights were in conflict with Bedolla’s, and if Bedolla’s entry was
- properly allowed Elking’s right in the land ceased and his applica-
tion ‘was properly rejected.. It does not appear that Elking was ever
advised that. this application was suspended and held subject to
Bedolla’s, or that Bedolla’s entry was allowed and his rejected, until
-March 25, 1920, at which time Bedolla had relinquished and the land
had been entered by Blakeman. Elkins contends that if he had had. .

" notite of the allowance of Bedolla’s entry and the rejection of his .

own a,pphcatlon at the time, he could have shown that Bedolla s ap-
“plication should not have been allowed. :
- An examination of Bedolla’s relinquishment discloses that it is
" dated August 9, 1918, and that it was filed August 29, 1919. ‘Several’
erasures and changes appear on the relinquishment and it appears
* to'have been written on three different typewriters. The relinquish-
ment is dated prior to Elkins’s application. Elking was asserting a
" preference right as the holder of adjacent land, which was superior -
to the claim of all other persons except.that of Bedolla but the
latter appears-to have disposed of his preference right prior to

. . the designation of the land. If this be true, Elkins’s application -

- should have been allowed and that of Bedolla re]ected as would

" have beer done had the facts been known. . Blakeman can not stand

- in a better position than Bedolla, charged as she is with knowledge
* of the matters appearing of record in the case. ‘
' The decisions relating to relinquishments of entries have no-ap- -
plication to unallowed and unallowable homestead applications or
preference rights, which may be waived, lost or forfeited by formal
relinquishment, by failure to assert’ the right or by conduct inéon-
sistent with good faith; and when such an apphcatlon or preference
-right is, in fact, walved lost or forfeited, it inures'to the benefit of
the next legal apphcant since a homestead ‘application or.a prefer- '
ence right does not segregate the land from the public domain. ;
- Blakeman will be allowed thirty days from notice within which to
- show cause why her entry should not be canceled and the application -
- of Elking allowed; and the record ‘is remanded for appropnate \

- action by the General Land Office.

STATE OF COLORADO,
Dem’ded May 27, 1921,

ScHOOL LAND-—INDEMNITY-—SECTIONS 2275 AND 2276 REVISED STATU’I‘ES
A State is not «entltled under sections 2275 and 2276, Revised Statutes, as
" amended by the act of February 28,1891, which authorize selections to .
© compensate deficiences in school sections; to select indemnity for an allegedr
loss or deficiency of school lands in a fractional unsurveyed township.
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QCHOOL LANDS-—INDEMNITY—RESERVATION——SURVEY

In the adjustment of the ‘school land grants of the several States, the pro-
vision of ‘section 2275, Revised Statutes, as amended; which imposes the
duty upon the Secretary.of the Interior to. ascertain by protraction or

‘ otherwise, without awaiting the extension.of the public surveys, the number
of townships that will. be included- within an Indian;, military, or other’

- reservation in order that indemnity may be allowed for the specified school
sections embraced therein, does not confer any authority to make protrac:
tions for the purpose of determining an alleged loss of school lands in an
unsurveyed towunship s1tuated within the unreserved and unapproprlated
pubhc domam . :

DEPARTMENTAL DECISION CITED AND FOLLOWED
Gase of California. v. erght (24 L. D,; 54), cited and followed

FIN’NEY First Assistant Secmtm’y

This is an appeal by the State of Colorado from a dec131011 of the .
Commissioner of the General Land Office dated November 24, 1920,
“holding. for -cancellation’ certain of its school land indemnity selec-
tions because of defective or invalid base. The sole question raised
. on this appeal is whether the State is entitled. to select-indemnity for
an alleged loss or deficiency of school lands in a Aractional un-
"surveyed township. -

- The decision of the Commlssmner proceeds upon the theory and
properly, that the right to make indemnity selections for a fractional
deﬁcmncy rests upon the ascertainment of a definite loss in the school
‘sections in place and that until the Government surveys are extended
over the public lands it can not be properly determined that the sec-
tions specified in the grantmg act are Wantlng or- are deficient in

_ quan’mty

© This is mamfestly correct. In the case of the State of Cahforma
v. Wright (24 L. D., 54), the identical question was considered and
answered by the Department in the negative and further considera-
- tion discloses no sufficient reason for a modification of the conclusion
“there reached. The State does not take title to its granted. school
sections in place until the lands have been identified by an approved

~ Government survey and in-determining the amount of indemnity - -

land granted for fractional townships under the adjustment pro--
-vided for in section 2276, Revised Statutes, as amended, the acreage
of land returned by the Government survey has been taken as the
basis for calculation. The measure of indemnity is as follows: =

For each township or fractional township containing more than
640 acres and less than 5760 acres, 320 acres. ‘

" “For each township contamlng more’ than 5760 acres and less than ’
11,520 acres, 640 acres. o
For each township contammg 11,520 acres and less than 17 ,280.

. acres, 960 acres.

For each townshlp contalmng 17 280 acres, 1280 acres.
’ \
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Tt s sugge:sted in the present abpeal howéver‘,‘ that the amoﬁnt of

indemnity to which the State is entitled for deficiency in- unsurveyed .

_ townships can be readily and satisfactorily determined by means of

protractions of the lines of survey or by estimates or calculations of .

the acreage by the office of the United States Surveyor General.

This plan is pursued under express statutory direction in cases
where because of their special or peculiar ‘status there is no imme-
diate or future probability of a survey by the Government of the

townshlps for which indemnity is sought; or in other words where -

in all likelihood the lands have been removed from the operation of

the grant by the intervention of the paramount right of others or by -
* a dedication of the lands to some. governmenta] or publlc use, and.

where from the very nature of the case the grant would otherw1se be
totally defeated. The authority for protractions contained in section

2975, Revised Statutes, is limited to lands of the classes therein speci-
fied and in these instances protractions are made not upon the theory‘
that the school ‘sections are Wantmg or are fractional or deficient in-
area and the right of selection is not to compensate a. natural de-: -

ficiency or loss, but to select in lieu of lands lost in place by reason

of being taken or appropriated by the Government, or for a loss
occasioned by reason of a conﬁ1med Memcan or other prlvate land -

grant.
‘The provision of law above referred to approprlates and grants,
in lieu of sections 16 and 36, other lands of equal acreage and author-

~izes the selection of such mdemmty or lieu lands within the State
or Territory, where said sections ¢ are included within any Indian, .

mlhtary, or other reservations, or are otherwise disposed of by the
United ‘States” and makes it the duty of the becretary of the In-

* terior, “without awaiting the extension of the public surveys, to

“ascertain and determine, by protraction or otherwise, the number of
townshlps that will be included Wlthm such. Indlan mllltary, or

“other reservation.”

- Lands within Indlan ‘military, forest or other reservations or'_ =
within a confirmed prlvate land grant (in the latter case being

“ othierwise ‘disposed -of”) ‘therefore, occupy a peculiar or special
" status because of which they may never be surveyed or in any event

- may be long withheld from survey by the Government. Under these

. veys. manifestly because such postponement of ‘its rights would in

conditions the State or Territory is not compelled t6 await the ex-

tinguishment of the reservation and the extension of the public sur-

-many instances be tantamount to an extinguishment of the grant.

. But this is not the case where the lands lie within the unreserved-and o

unappr oprlated public domain. Here the grantee will take the spem-

- fied sections in place When the survey 1s made and 1f a shortage is
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vthen disclosed ‘the rlght of mdemmty attaches and is 1mmed1ate1y
~available,

Congress has vested i in the Land Department the power to make ;
the surveys. The exercise of this diseretion and power rests with the
Commissioner of the General Land Office who it must be assumed

"Wﬂl use a.sound discretion and make such extension of the surveys .

as the nature of the termtory and the advance of settlements justify
and demand. The grant is made to the State upon this condition and
with. this understandmg and the possibility of some:-delay in the
making of the surveys is manifest to all.. In this connectlon see case
of State of Montana (16 L. D., 487). - ,
Protractions do not in any event afford a safe gulde for determm- :
ing the extent of the grant because'if the township lies in an extensive
unsurveyed territdry, there could be no basis for an accurate calcu- -
lation of areas. ~The lines would necessarily have to be pro]ected
from the nearest established survey, possibly some remote point and
this resultsin a purely theoretical adjustment; in many- cases amount-"
ing to little more than intelligent conjecture. An actual survey in
the field might disclose and frequently has shown that many of the
townships-called for by a protraction-are mere theoretlc creations

x and have no existence in fact.

The dec1s1on appealed from is aﬁirmed

CI—IARLES JENSEN.
- Decided June 4, 1921,

IN‘I‘DRMARRIAGE OF HOMESTEADERS—ELECI‘ION AS TO RESIDEN E—STOCK RAISING
* HOMESTEAD,

The “election reqmrement contained in the ac’c of Aprll 6, 1914 .as mod1ﬁed
by the act of Maich 1,.1921, to the effect that both parties must have com-
plied with the homestead law for. one year next preceding marrlage, is

~ satisfied with respect to the busband, if he had, for a period of 'one year
prior to marriage, remded upon' land covered by his application to, make a.
stock-raising homestead entry which was, subsequently allowed, notwith-
standing the fact that credit can not be given for such resuience m the
submission of final proof.

FI.N‘\IDY First Assistant Secretary: : :

Th1s is'an appeal by Charles Jensen from a decision of the Com- -
" missioner of the General Land Office dated November 23, 1920, re--
Jectlng his' election filed October 15, 1920, in accordance with the
‘provisions of the act of April 6, 1914 (38 Stat 812), to reside with
his wife, formerly Maude B: Lamb upon hlS stock-raising home-
stead entry made March 24, 1919.

Tt appears that on Jume 11, 1917, Maude B. Lamb made enlarged
: homestead entry 017256 for the W. —%, Sec. 9, T 43 N., R 2 W, 6th_

1
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P M., Newcastle Wyommg, land district," and on June 18, 1918,~

made addltlonal entry under section 4 of the stock -raising homestead
act for the E. 4, Sec. 8, same townshlp and range, Wthh lands are
contlguous to her orlglnal entry. - '

December 7, 1917, the appellant, Charles Jensen ﬁled stock—ralsmg E
»homestead apphcatlon accompanied by petition. for c1e51gnat10n, for,
as amended, the SE. } SW. 4, 8. 4 SE. %, Sec. 81, SW. 1 SW. %, Sec. 32,
T.48 N, R. 74 W.; lots, 1, 2 3 and 4, S. 3 NE. 1, Sec. 6, and S. } NW.
%, and lots 1,2,38, and 4, Sec. 5, T. 47N, R. 74 W., 6th P. M., contain-
ing 63525 acres. The application was suspended pending designa- -
tion, which-was approved, effective May .10, 1918, and as above stated,
the entry was allowed March 24, 1919.

Election was filed on the date herelnabove given, the partles sub-
‘mitting an affidavit stating that they were married June 29, 1918;
*that Charles Jensen established residence upon his homestead May 1,
1917, and that he had since continuously resided thereon; that. he
"~ had fenced the land, ploughed and cultivated 45 acres, erected )
sheep shed and corrals at a cost of $1500 built a house 14 by 16 °
feet, and constructed a reservoir costing $200; that Mis. Jensen,
prior to her marriage, established residence on her homestead June °
15, 1917 and had resided thereon continuously until the time of her
" marriage, June 29, 1918; that she had improvements on her home- -
stead entry cons1st1nd of a house Valued at $250, fencing worth $200,
and ‘ploughing Whlch cost $240; that in 1918, 20 acres were culti-
cated to corn and in 1919 and 1920, 40 acres were cultlvated in the
same crop.’

In the de01s10n appealed from the Comnnsswner held as follows

Said act of Aprll 6, 1914, prov1des that each of the parties clalmlng its
beneﬁts shall have comphed with the requirements of the homestead laws with
regard to their tespective entries, during the year next preceding the ddte of .
their marriage, as to residence,’ 1mprovements and cultivation. :
. i ‘I‘he stock raising act provides that the filing of an application for entry of

land thereunder though accomipanied by petition for its des1gnat10n confers
: upon the apphcant no r1ght to occupy the land sought, and therefore no eredit
can be allowed for residence and 1mprovements prior to the deS1gnatlon of the
lands.

The showing made by the w1fe is found to be satlsfactory However, it
appears that’the hushand’s entry was-allowed after the date of marriage and

" . that the des1gnat1on of the lands embraced in his .entry did- not take’ eft‘ect

until one month prior to that date.
The élection, therefore,-cannot he accepted
" As shown' by the record before the Department Maude B. Lamb-
Jensen submitted final proof on her original and additional entries.
September 8, 1920, wherein she states that soon after her ma,rmage
. she removed to the homestead entry of her husband where she was
"-then residing. - This proof was suspended by the register and re-
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. ceiver, who notified claimant of the requirements of the act of April
-6, 1914 supra, and election was thereupon filed by the husband, who

’therea,fter under date of December 20, 1920, submitted final proof
upon his entry, final certificate issuing December 22, 1920,

- - Jensen states in his final proof that he first estabhshed ree‘ldence
‘upon his homestead May 1, 1917. He further states “I have never
~been absent from this Iand since squatting on this land in the spring
of 1917.. That T bought out J. D. Powers-and immediately moved. .
i sheep Wagon on to ‘this land and contlnued residence untll th1s .
Nday S L :

The act of Aprll 6, 1914 supra; provides:

That the marrlade of ‘a_homestead entryman to a homestead entrywoman

after each shall have fulfilled the requirements of thé homestead law" for one ..

. year next ‘preced‘ing such marriage shall not impair the right of either to a.’
patent, but.the husband shall elect, under rules and regulations prescribed. by

- the*Secretary of the Interior, on-which of the two entries the home shall there-
after be made, and residence thereon by the husband and wife shall constitute
a comphance with the resulence requlrements upon . each entry Provided, That
the provisions hereof shall applyfto ex1st1ng entries.

The foregoing act was amended by the act of March 1, 1921 (41
Stat., 1193), by addlng thereto the followmg “Pmmded furt?wr,
That in the administration of this act the terms ‘entryman’ and-
‘enirywoman”’ shall be construed to include bona fide settlers who -
have complied with the homestead law for. at least one year next -
preceding: such marriage.”

_ The stock-raising homestead law expressly prov1des that the
,ﬁhng of an application for entry of land thereunder, though accom-
- panied by a pétition for its designation, confers upon the apphoant
" no right to occupy the land sought, and as stated by the Commis-

. sioner, in' the administration of the law, credit can not be allowed

in final proof for residence and improvements prlor to the demgna—
tion of the lands.

This is. clearly a.correct appllcatlon of the law but mamfestly it
does not prevent or preclude settlement and occupation of the public
domain with a view to homestead entry. - It’ merely CONveys a warn-
ing that those who go upon the public lands prior to designation, ..
and erect improvements and undertake to establish a claim to 640
acres of supposed stock-raising lands, do.so at. their own risk and
in- event the lands are found not to be of the character subject to
designation thereunder, their claims must be confined to a lesser area;
and notwithstanding the lands are subsequently designated’ pI‘lOI’
compliance with law will go for naught at final proof.

In this case it appears that Jensen was a qualified entryman under
the homestead laws. As shown by the record he established residence
May 1, 1917, and has since continuiously maintained his home thereon.
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" More than one year elapsed from the date of the establlshment of

residence to the time of marriage and so far as Shown claimant. was

at no time in default but had fully eomplled with the requlrements
- of law up to that time.

Considering these facts in connectlon Wlth the amendatory act of

March 1, 1921, supra, the Department believes that the right of

" election was 1mproper1y denied, The fact that the _entryman can'

not claim and secure credit in final proof for his comphance with
~law prior to designation of the lands, does not in the opinion of the
Department afford sufficient reason for denying the benefits of the act

of April 6,1914, supra, where the case is 0therw1se within the purview -
of the statute

The dec1s1on appealed from is accordmgly reversed

WILLIAM B. KETCHUM. SRR

" Decided June 6, 1921,

_ HOMESTEAD ENTRY—ADDITIONATL—ACT OF MAReH_ 2, '1889.

Only one e}gerciSe of the right to make an additional entry is authorized 'by

- section 6 of the act of March 2, 1889, notwithstanding that the entryman .
does .not secure by such entry suﬁic1ent land to complete the maximum

quantity of 160 acres.
DEPARTMENTAL DECISION CITED AND FOLLOWED.
Case of August Meisner (34 L. D;, 294), cited and followed

FINNEY First Assistant Seoretawy

William B. Ketchum has appealed from a decision of the Com-

missioner of the General Land Office, dated December 3, 1920,
rejecting his application to make additional homestead entry for the'
SE. 1 SW. %, Sec. 19, and NE. } NW. 4, Sec. 30, T. 66 N., R. 26 W.,

- 4t¢h P. M., Cass Lake Minnesota, land dlstnct under sect1on 6 of

the act of March 2, 1889 (25 Stat., 854).

It appears that the apphcant made orlgmal homestead entry-. )

March 18, 1904, Wausau 0738, for the SW. 1 SE. 1, Sec. 8, T-18 N.,
"R.2W, 4th P M., which was perfected. He also made addltlonal

homestead entry, Wausau 03132, September 21, 1910, for the NW.1 .

SW. 1, Sec. 22, T. 42 N., R. 10 W 4th P. M. That entry was made

and completed under sectlon 6 of the act of March 2, 1889, supra..
In the decision appealed from the Commissioner held that the ap-

plicant had exhausted his additional rlght under section 6 of the act
of 1889 by the pI‘lOI‘ entry under that provision of law.

This case is in. all essential respects similar to that of August
Melsner (3¢ L. D. 294), cited by the (Jommlssmner as authorlty for
his actlon '
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- It is urged in support of the appeal that the langnage employed s
in section 6 of the-act of 1889 does not restrict the right of additional
entry-to one exercise of the right; but permlts any : number of entries
auntil an acrgreuate -area of 160 acres has been acquired. - This is not
a new question nor new argument. It has been heretofore thoroughly
considered. and settled. Every argument which.could be offered in

favor.of more than one exercise of the additional right could with -

equal force be applied to the or1g1nal law itself. ~ If the Department

had permltted more than one exercise of the rlght of entry under the

orlglnal law, there would have been no occasion for legislation grant- -
ing add1t10nal and second entry rights. But from an early date it
was held that one exercise of the right under the original' law ex-
hausted. the right thereunder. and .this has long been a well settled
rule recorrnlzed not-only by the executwe but by the legislative branch
* of the (xovernment as well.  The same rule has been applied to addi- -
_tional entries under the act of 1889 supra, as shown i in the Melsnef

" case.

No reason is now seen for d1sturb1ng this ancient constructlon and
continued application of the law. Accordlngly, the de<31s1on appealed
. from 18 aﬂirmed : : ;

" GUY J. GAY.
. Decided, June 8, 1921,

DEserr LANﬁ'VENTRY——CULTIVA'TION—ACT oF MarcH 4, 1915.

: A desert land entryman who appliés to-purchase the land under the relief
. provisions of the act of March 4, 1915, need not show that he eontmued cul-
©._ tivation after the privilege of making the purchase was granted if ‘he has:
in good faith used the land for agricultural purposes for at least three years
at any time since makmg his or1g1na1 entry, and has. upon the tract permg-
nent . 1mprovements conducive to the agﬂcultural development thereof of
the value of at least $1.25 per acre.

FINNEY, First Assistant Secretary:

-+ On March 21, 1912, Giy J. Gay made desert land entry 05501’-
/for E. 3 SW. %, Sec 11 T.43 N,, R. 96 W., 6th P. M., Lander, Wyo-
ming, land. district, under which he on May 13, 1916, ﬁled ﬁnal proof

showmg that he had cleared, broken, and prepared 20 aeres for plant-

ing to grain and had set out 1,000 apple trees and. cultivated about 10
acres to ‘potatoes in 1912 and 1913, and that at that time about 20
acres were planted to oats and alfalfa He later supplemented this
proof by a corroborated affidavit in -which he stated “that he has
“expended and caused to be expended on said land in an endeavor to
‘reclaim the same the following sums: Breaking 23 acres; $69; pur-
chasing 23 shares of the capital stock of the J ohn ‘A, Thompson dltch

52403 °—’—21——v0L 48——10
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for the purpose of irrigating said lands ab $4O $920 fencmg, $72 ”
- making a total of $1,061.

After this proof had been reported by a ﬁeld agent as defectlve :
1n that ‘there was not an adequdte and continuing supply of water

" for the irrigation of the land, Gay, on December 8, 1917, Withdrew,

the proof and applied ¢ for leave to purchase the land embraced
in said entry under the provisions of the act of Congress of March 4,
1915.”  On April 10, 1920, the relief prayed for under that act was
granted and on May 10, following, Gay filed his election to purchase

.the land under thé act referred to, and on August 18, 1920, he filed .

final proof under that election in which he’ showed that he had
on the land an inclosing fence, a house 10 by 12 feet, and an irrigat-

~.ing ditch, all valued at $300. Later the entryman was required to

ﬁle a corroborated afﬁdavm showing whether any of the land had

’ ‘been cultivated since 1914; and if so “the area planted each year
- and the results obtained therefrom, what crops were planted, and
“any other matters connected therewith which mlght tend to show' ‘
" good faith in the matter of compliance with the law.”

~ In resporise to that requirement Gay filed a corroborated aﬂidawt

“in which he stated that he did not cultivate the land after he made

his desert land proof for the reason that he had during that time
and up to October, 1920, been postmaster at Thermopohs, Wyoming,

‘and consequéntly could not: cultivate it himself and he could not

lease or hire the same cultivated without material financial loss;
that he had permitted the land to be used by the neighbors in that . -

. vicinity for grazing purposes and received no rental therefrom except

the good will of the settlers and such accommodations as he recelved

~ from them in looking after the land; that heiscertain a good reser-

voir will soon be built near the 1and which ' will furnish plenty of

’ Water for its irrigation after which it would be very valuable. -

#: By its decision of February 15, 1921, the General Land Office held
thet the showmg thus made was not satlsfaotory for the reason that—

- There has been no agricultural use of the land for or.on behalf of thrs

. ¢laimant for several years past, and as such use to be bona . fide should be

brought down to- about the time -of the subm1ss1on of final ploof the proof
in thls case is hereby rejected subject to the usual rlght of. appeal .

Tt was Turther held in that decision that inasmuch as Gay’s elec- 3 \

tion to purchase the land was not filed until May 10, 1920, he would -
.have five years from that date within which to make satlsfactory ‘

final proof under hlS electlon and that for that reason the entry-

would be held intact. - 4
¢ In support of his appeal from that action Whlch Is sworn to and.

- corroborated Gay alleges that he has expended $2,920 in connection '

with this entry, in plowing, clearing and preparing the land for '
1rr1ga,t10n, for Wwater rights, for buﬂdlncr one-half m11e of fence,"
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and for constructing a ditch; and he ¢ontends that inasmuch as he
has cultivated the land for four years prior to the offering of final
proof under h1s desert. land entry, his present proof should be ac-
cepted. '

Under the showings. thus made this Department is of the opmlon
that this proof should be accepted. The law on which the proposed: -
- purchase is based gives the Fight of purchase to an entryman who
shows, among other things, that he “has'upon the tract permanent

1mprovement.s conducive to the agricultural development thereof of .

the value of not less than $1.25 per acre, and that he has, in go()d‘
- faith, used the land for agricultural purposes. for three years.”

Tt W111 be.observed that this statute does not in terms say that the

entryman must continue his cultivation after the prlvﬂecre of makmg
the purchase has been granted to him, and there i is nothing in the
regulations issued under the relief act (45 L. D., 874), which,requires
 such continued cultivation.” Paragraph 48 of those regulatlons de-.
| Vclares among other things that— g

The final proof, in order to be acceptable must show that, at the date of the T

proof, the claimant has upon the tract permanent improvements. conducive: to:
the agrlcultural development thereof, of the value of at least $1.25 . per. acre,
and that he hgs'in good faith used -the land for agricultural purposes. for at ~
least three years # 0 * % Actual residence on the land need not be shown
Under the circumstances of this case and in view of the provisions
of the statute and regulatlon just mentioned, it is believed that this
apphcatlon to purchase should be allowed and the decision appealed»'
from is consequently hereby reversed RN -

McGEE v. Waottmoi\r '
Demded June 18, 1921

Oir AND GAS LANDS—MINING OIAIM—-—PROSPECTING PERMIT—EVIDENCE

L A protest by an oil placer mmmg claimant against the allowance of 4 Pros-
: pecting permify containing no allegation which, if substantiated by erldence
L adduced at a hearing, shows that the p1otestant is ent1t1ed to complete hig
L clalm under- the placer. mmmg laws or to.use'the same as-a basig for’ a
perm1t or lease under any of the relief provisions-of the adt of I‘ebruary
25 1920, Is not sufficient: to defeat a- permlt apphcatmn filed under septmn

) 13 of that act : . : :

FINNEY I’wst Asszstant Secretwry
- W.T.McGee has appealed from a dec1s1on of the Commlssmner of.
- the General Land Office of March 17, 1921, dismissing for insufficiency -
of allegation his protest against the application 07582 of J. Tracy‘
" Wootton, under section 13 of the act of February 25, 1920 (41, Stat.,s

437 ), for a permit to ‘prospect for, oil and gas upon certain lands
 including the NW. 4, Sec. 26, T. 29 N., R.12W, 6th P. M., Evanston
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land district, Wyommg, to WhlGh quarter sectmn the protest is

" directed.

The application- was. ﬁled Aprﬂ 30 19‘)0 and the protest, which
was filed September 1, 1920, alleges in substance that the tract herein- .

" before described was, on August 12, 1918, located under the placer

mining laws by the protestant and seven other persons; that at the
time of the filing of the protest the legal title to said claim was in the’
protestant; that the protestant and his predecessors in interest have
endeavored in good faith, and with due diligence to protect said

claim, and develop the same; that during the year 1918, the protestant
-performed upon the claim “ validation work” of the reasonable value -

of $50, and that in the performance thereof, oil or indi’cations of oil,
were discovered on the claim in sufficient quantities.to warrant a
reasonable man, familiar with the production of oil and gas, to ex--

- pend money thereon in the belief that by further exploratlon and

{ ~ development oil in paying quantities would be found ; that it is now

the intention of the protestant to proceed further Wlth the develop-
ment work-on such claim in that belief; that except for the cloud cast
upon his possessory tltle to the premises by the application of Woot-

ton, he would be engaged in active work of drilling and boring upon -~

the land in the hope of producing oil or gas therefrom in commercial

fquantltles that the protestant and his predecessors in interest were -
. bona fide occupants and claimants of the land and were in dlhgent“ '
.prosecution of the work leading to’ discovery thereon, and while a
- discovery of oil in commercial quantities had not actually been made -
on the land at the date of the passage of the leasing act, the claim
‘was exempted from the operation of the act by virtue of section 37:
- thereof; that it is the intention of the protestant in good faith and

with due diligence to proceed with the development of the property

* for the purpose of completing the location of the claim and to make -

an actual dlscovery of oil or gas thereon as soon as his right to

.. maintain possession of the claim as against the applicant shall have -

been determined by the Department. "He accordingly ‘asks that the’

“application be rejected and that he be held to have a valid and

existent right of possession to the land under the said placer loca-
tion -and section 87 of the leasing act as long as he shall maintain -
such right by diligently prosécuting the work of development for

~ the discovery of oil and gas thereon. The Commissioner, in the

decision complained of, finds the land embraced in the apphcatlon
to have been unwithdrawn. ro
By said section 37 of the leasing act it is prov1ded that depomts ‘of

, ;011, gas and other minerals therem referred to in lands valuable for

' such mmerals, shall be sub]ect to disposition only in the form and

manngr provided in the act “except as to valid claims existent at
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the date of passage of this act and thereafter maintained in com--
pliance with the laws under which initiated, which claims. may be'
- perfected under such laws 1nclud1ng discovery.”

In view of said provisions no oil placer mining clalm can be
passed to: patent under the provisions of the placer mining laws .
unless (a) it shall be shown to have been supported at the date of
the leasing act by a sufficient discovery; or (b) discovery being at
that time absent, it shall be established that work, leading to dis-
-*.covery was then being diligently prosecuted by or for the claimants
thereof and thereafter diligently continued to discovery.. See section
32 of the regulations of March 11, 1920, as amended to October 29,
1920 (47 L. D., 487, 462), issued under the leasing act. Nor, in the
absence of a 51m11ar showing, can an unperfected oil placer mining
claim ot entitled to. be made the basis for relief under the pro-

visions of sections 18, 18(a) or 19 of the leasing act because of the ex- -

piration of the perlods prescribed by said sections for the filing of

application for relief, be successfully set up to defeat an apphcatlon -

for permit or lease under the act.

The Department finds nothing in the protest even suggestmg . 7

. dlscovery on the land: prior to the date of the leasmg act. save the
>allegation that work of the value of $50 was, in 1918, performed .-
upon the claim, and that as a result of such work “ oil or indications

- of 0il” were dlscovered If this allegation in any event could be

accepted as one of discovery it is negatived by another allegation in
the protest to the effect that it is the intention of the protestant to
‘proceed with the development of the claim for the purpose of com-
pleting the locatlon and making an actual discovery of gas thereon.
The protest on the whole therefore can not beé regarded as alleging

-+~ a discovery of oll or gas on the land at any time. Nor is it suffi-

ciently alleged-in the: protest that from and after the passage of the
act there has been a diligent prosecution ¢f work on the claim lead-

ing to the discovery of oil or gas. The protest merely alleged in -

- fhis connection that the protestant and his predecessors in -interest

were in diligent prosecution of work leading to the discovery of oil

on the claim, without specifying any particular time, and that it is
protestant’s intention to proceed with diligence to develop the prop-

erty as soon as his right to maintain possession as against the appli-

cant shall be determined by the Department. . «
In other words, the protest: contains no allegationis which, if sub-
stantiated by ev1dence adduced at a hearing, Wou_ld show the protes-

tant to be entitled to complete the claim under the provisions of the .

placer mining laws, or to use the same as a basis for a lease or permlt
under any of the rehef provisions of the leasing act.

- The decision of the Commissioner is accordingly affirmed, the case

'; closed and the record returned to the General Land Office.

~

N
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MARATHON 0IL COMPANY v. WEST UNITED STATES
INTERVENER

Decided June 18, 1921'

. OIL AND GAS LANDS—S‘DRFACE RigHTS—ACTS oF JULY: 17 1914 AND FEBRUABY ‘
. 25, 1920. ~ '

The provisions of the surface act of July 17, 1914 and those contamed in the
leasing act of I‘eb1ua1y 25, 1920, are not in conflict, but are the comple-
nient of eéach other, ‘to the extent that by the former, mineéral rights and all
incidents essential thereto are excluded from ‘homesteads entries, while by
the latter, the r: ghts pertammfr to the estate of the surface claimant are
duly respected and pr otected: :

" O AwD Gas LANDS—SURlACD RIGHTS—JURISDICTION——LAND DEPARTMENT—

. CouRTs,- ) .

. The coilrts, not the Land Department, have direct'ju_risdiction to determine
questions pertaining to actual physical possession of lands in cases arising
from conflicts between claimants under the acts of July 17, 1914 and Feb-
ruary 25 1920, respectlvely :

‘ 'BINNEY Fwst Assistant Secr etm'y , : ‘

The Marathon Oil Company has appealed from the dec1smns of
the Commissioner of the- General Land Office, dated Decembér 11,
" 1920, wherein protests alleging inmeral character of the land and )
discovery of oil- prior to Withdmwal, against the homestead entries
© of Benjamin F. West for the SE. 1 and NE. 1, respectively, of Sec:

13, T. 25 S., R. 18 E,, M. D. M., Vlsaha (Jahfornla, land dlstrlct
. were dlSmlSSGd subject to the rlght of appeal

From the record presented the followmg filings ai’fectmg the. lands
have been made:

On December; 2, 1915, Benjamin F. West made homestead entiy
05845, for the SE. % of sald section, pursuant to the oil surface act .
of July 17, 1914 (38 Stat., 509), the tract having been withdrawn
September. 27 1909, and included in Petroleum Reserve No. 2, by

" Executive order of July 2, 1910.. On November 10, 1916, West
made additional enlalged homestead entry 05883, for the NE 3
of said Sec. 13, with reservation of the oil and gas deposfce

"'The Marathon Oil Gompany as early as May, 1909, was claiming
‘ \the two tracts under oil placer locations, and at that tlme upon the
NE. 1 of said section began the drilling of a well. On January 20,
1916, the company applied to contest West’s entry for the SE. &,
and July 2, 1919, his entry. for the NE. .. The company alleged
that the lands were -oil bearing lands, and that oil had been dis-
covered prior to entry, Wthh facts were well known to the entry-
man, and that the company “intended to acquire title under the min-
. ing laws. Answer was filed, and in 1919, a request to intervene on ' -
behalf of the Government was' filed by the Chief of Field Division.
Hearings were had. "In May, 1920, the local officers decided that the
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protest ﬁled by the eompany had been sustained, they ﬁndlng as to
the SE. 1, Sec. 13 that oil was discovered on the land prior to.

the filing of the homestead application and prior to the Presidential . -

order of withdrawal, and that such discovery proved the land to-be.
mineral in. character As to the NE. §; Sec. 18, they held that the
company, in the spring of 1909, began.the dlhgent prosecution of
" work which led to the dlscovery of oil: prior to the-filing of the
homestead application, which discovery proved the land to be min-
. eral. The entryman appealed from said decisions. Thereupon the‘
- Commissioner rendered the decisions now under attack. LT ,

On June 1, 1920, the Marathon Oil Company filed its application .

for a permlt 0914:5 ‘under section 19 of the act of February 25,

+ 1920 (41 Stat., 437 ), covering the SE. %, Sec. 13.- Under date of
April 2, 1921, the Commissioner ‘favorably reported upon the appli-
cation. .- The Department ‘at this time can see no reason why said
permit application should not be allowed and the requls1te 011 and
gas prospecting permit issued.” It isso ordered. =

On August 17, 1920, it appears that Guy L. Warson ﬁled apph— .
- .cation for prospectlng permit, 09266, for the NE. 1, Sec. 13, and

" - other tracts not here involved. Agamst such apphcatlon the Mara— .

thon, Oil- Company, on -J anuary 19, 1921, filed its protest asserting . ‘
its prior right to the land. The Depmtment finds. the protest
to be well founded and that the application of Warson, as to sa1d‘
NE. £, Sec. 13, must be re]ected It is so ordered.

The company on January 29, 1921, filed its application 09582 for
relief and compromlse under sectlon 18 (a) of the leasing act as:
to the NE. %, Sec. 13. This application was favorably reported to
the President, who on February 19, 1921, approved and . authorized
such compromise and the issuance of a lease pursuant thereto. »

In view of the company s applications for permlt and lease covering
the two tracts involved in West’s entrles, it is not deemed necessary
* at this time to give an extended review of the evidence submitted.
The Commissioner concluded that no discovery sufficient to validate
. either location had been made, and ‘also that there was lack of
- dllwence in prosecution of the Wo1k and consequently that the claim
did not fall within the protective provisions of the Pickett Act. The
Department finds no reason to disturb the Commissioner’s conclusion
~In this regard. The same is accordingly affirmed. In this matter °
it is not deemed advisable.to discuss the relative rights of the
surface homestead claimant on the one hand as against the rights of
the company as a mineral claimant pursuant to its apphcatlons for-
‘permit and lease. The Department is inclined to the view that all
rights pertaining.to the homestead surface entries can be respected
without infringing upon or unnecessarily interfering with the op--
erations of the company in its pursuit of oil upon these tracts.
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* The provisions of the surface act of July 17, 1914 (38 Stat.,-509), .
‘and those contained in the leasing act of February 25, 1920, SuUpray
aré not in conflict, but are the complement of each othér. - From the
homestead entries mineral rights and all incidents essential ‘thereto
are reserved, while in the lease and permit that may be issued to
the mining clalmant the rights pertaining to the estate-of the surface
claimant must:be duly respected and: protected. R : '
Any question that may arise as to. actual possession of any portion
‘of the area, or any possible difficulties between these two claimants;”
are matters over which this Department has no-direct jurisdiction
 Those matters must be investigated and adjudicated in the local : .
_tribunals having jurisdiction over the parties. -
It is concluded accordingly, as hereinbefore stated, that the com-
pany is entitled to.a permit for the oil and gas deposits in the SE. £,
Sec. 13, and all else being regular and complete, a lease pursuant to
_the compromise authorized should be issued to the company for the .
oil -deposits- within the NE. 1 of said Sec. 18. The application of -
Warson, for a permit as to sald NE. 1 must be and is hereby rejected.
‘'The homestead entries of West, covermg as they. do the surface
estate only, are permitted to remain intact, and if his final proof
and record is found to be in all Tespects reguhr a patent thereon, will
be issued. This matter having been fully considered, the Depart- .
ment sees no reason for giving time for filing a motion for rehearing
~herein. This decision is accordingly declared final and the Com-
" missioner will proceed at once to its execution..

REWARD FOR DISGOVERY——CIRCULAR No. 672 AMENDED

[Gu‘cular No. 461 ]

~ DEpARTMENT OF THE INTERIOR,
' Generar Lanp Orrice, |
: Washington, D. C., June 15, 1921.
" Ruersrers anp RECEIVERS, oL ' :

. UNrrep STATES LAND Or¥1cEs

The ‘regulations pertaining to and govermng 011 and gas permits
_and leases, pursuant to the act of Congress ‘of February 25, 1920 -

(41 Stat., 437), published as Circular No. 672, are hereby amended S0

as to 1ncorporate therein a new paragmph to be numbered Paragraph ‘

8(a), readmg as follows:

‘8(a). When- an apphcatmn for a lease ‘of the .one- -fourth part of the area
affected by a prospecting permit is submitted, supported by the requisite evi-
dence of discovery and production ‘of oil or gas, such application must be ac-'
compadied by further application by the permittee, or by an assignee of such
permittee; for a lease of the remaining portion of the area described in the;
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permlt “or, in the alternatwe, a rehnqmshment of -the pe1m1t and Walver of
pletel ence nght in respect of: such remammg area must be submitted. .
- S WiLLiam SPRY, 4
Cel o - Conumissioner.
_ Approved: R ‘ E
E, C. Fixygy, - ¢

- Aéting Secretary.

AMENDING GENERAL RECLAMATION CIRCULAR OF MAY 18, 1916,
"AND MODIFYING DEPARTMENTAL DECISION IN THE CASE OF
JOHN 7. MANEY (35 L D, 250). N

‘ [Circular No. 759]

DEPARTMENT OF THE INTERIOR,
Generar Lanp Orrics, -
: Waskington, D. O., June 18, 1921.
Recrsrers anp Recmrvers, T ‘
"UnirED Srares Lanp OFFIcEs:

You are hereby a,dv1sed that, in view  of the demsmns of the Umted“
States Supreme Court in the cases ‘of Payne v. Central Pacific Rail-
way: Company, decided February 28, 1921, and Payne v. New Mexico,
decided March 7, 1921, the First Ass1stant Secretary of the Interior,
by order approved May 27, 1921, revoked paragraph 15 6f the Gen-
eral Reclamation Circular dated May 18, 1916 (45 L. D., 385), and,
amended paragraphs 13, 14 and 16 of sald circular, as heremafter
" set forth. Said order also modified the decision in the case of John
J. Maney (35 L. D., 250), in so far as’ said decision is in conﬂlct W1thf
the action taken in thls order. :

13. After lands have heen Wlthdrawn under -the ﬁrst form they can not be
entered, selected or located in- any manner-so long as they remain so Wlth-‘
drawn, and all applications for such entries, selections, or locations preseénted’

after-the date of such withdrawal should be rejected and- denied. Any with- -
drawal otherwise valid shall not be affeeted by failure to note same on tract
- book or otherwise follow usual procedure. (42 L. D., 818.) Lands can not be:
examined at the instance-of individuals prior to the completion of construction-
to determine whether particular lands will be irrigable. (42 L. D., 8.) )
14, If any lands embrfced in any unapproved or uncertified selection are’
needed in. the construetion and maintenance of any irrigation works, other-
than for right of way for ditches or canals reserved under-act of August 30,
1890°(26-Stat., 391), under the Teclamation law, payment therefor will be made
upon agreement of the owner with. the representative of the Government as t6 -
the. value of the land and the improvements thereon. Where the owner of the
land and the representative of the Government fail to agree as to the amount ’

- to be pa1d therefor; the same shall be acquired by condemnatlon proceedings un-

der judicial process, as provided by section T of the reclamation det of June 17,
1902 (82 Stat., 888). . .
15. Revoked. =~ -
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_16® Lands withdrawn under the. second form and becoming subject to entry.
m the manner provided by section 10 of the-act of August 13, 1914, can be en-

- tered only under the homestead laws and subject to the provisions, limitations,

charges, terms, and conditions of the reclamation law, and all applications to

" make selections, locations, or entries of‘any other kind on such lands should

be rejected, except ‘that where. settlement mghts were acqulred prior fo ‘the
W1thdrawal and have been diligently plosecuted -and the homestead law com- _
plied with, the settler will be entitled to’' make and. complete his entry subject.

" to all ‘the charges, terms, conchtmns, limitations, and prov1S1ons of the tecla-

mation law. - See Sarah H. Allen (44 L. D., 331). No pelson will ‘be permitted

,to gain or exercise any right whatever under any settlement or occupation

begun after w1thdrawal of ‘the land from settlement and _entry until the land

* ‘becomes subject to settlement and entry. under the provisions of the acts of

June 25, 1910 (36 Stat., 835y, February 18, 1911 (36 Stat., 917),-and section 10

~of the act of August 13, 1914 (38 Stat 686 689), or is restored to the pubhc'

i

GoovwiN, Assistant Secretary

domain,.
WILLIAM SPRY ,

Commissioner,

: ,ANN'A M. YOUNT.

- Decided Juhe s, 1921,

HOMESTDAD ENTRY———RESIDENCE—-ACT 0F DECEMBER 20 1917

An entrywoman who marr1es subsequently to the’ makmg of her entry is’
entltled ‘to credit under the act of December 20, 1917, for constructive. -
“residence for the time she spends in performmg falm labor upon land-'
owned or controlled by ‘her husband .

Anna M. Yount, formerly Anna M. kabemer, has .appealed
from  a decision of the Commissioner of the General Land Office.

dated September 30, 1920, holdlng for rejection the final proof

submitted by her on her homestead entry embracing Sec. 14, T. 30

N, R."36 W., 6th P M., within the Alhance Nebraska, land dis-
.trlct

- The entry was made on September 16,- 1916 and on December 12,

. 1916 ‘the entrywoman married Amado M. Yount who moved to‘,

her homestead and they remained there until. July 25, 1918, when
they moved to the husband’s homestead. On July 3, 1918 c1a1m-v

ant filed application-for leave of absence under the act of December

20, 1917 (40 Stat. , 430), to begin June 24, 1918, and to contmue
durmo the period of the war.

It appears from the record that the husband made stock-raising
homestead entry 09880 as additional to homestead entry 06885 on
July 15, 1918, all the land being designated under the stock-rais-
ing act. On December 27, 1918, claimant and her husband filed

- notice of election under the act of April 6, 1914 (38 Stat., 312},
- to select the husband’s homestead as the family residence, 'On
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" March 22, 1920 “claimant submltted ﬁnal proof which the local
officers re]ected and claimant appealed. By the Commissioner’s
letter of July 8, 1920, the election under the act of April 6, 1914,

was rejected.- and the proof suspended, the Commissioner requlrmg ‘

- claimant to make a more specific showmg On August 17, 1920,
claimant filed a corroborated affidavit in which' she attempted to

comply with the Commissioner’s requirements, and in the decision

appealed from the Commissioner rejected the final proof submitted,
holding that. the:act of December 20, 1917, did not contempla,te
family cooking and milking.

Upen this appeal claimant. has submltted further showmg as to
work done upon her husband’s land, in addition to that already
submitted, which satisfactorily convinces the Department that she
is entitled to the benefits of the act of December 20, 1917. " Said

“act contains no provisions which would forbid an entrywoman who

marries subsequent to the making of her entry from Pperforming
the farm labor contemplated thereby upon land ewned or: con-

~ trolled by her hushand, and in the opinion of the Department the .

- labor performed by Mrs Yount upon her husband’s land was such
as is clearly contemplated by said act. ‘
. The decision appealed from is reversed

TILMON D. MABRY (ON REHEARING).
' Decideai June 29, 1921.

HOMESTEAD—FINAL PROOF——PATENT—-OIL AND GAS LANDS—WITHDRAWAL '

The rule of law that a Wlthdrawal is ineffective as against one who puor

thereto had done everything necessary to vest in him a complete equltable

~t1tle can not be invoked by a homesteader who made entry of lands before - ’

but did not submit final proof until after'theu- inclusion within a petroleum
‘reserve, and a - patent issued upon such entry. must contain a reservation to~
the United States of the oil-and gas unless the entryman assumes the burden
of proof and shows that the lands are in fact nonmineral in character .

'CoURT DECISION CiTED AND CONSTRUED—DEPARTMENTAL Decistons, CITED AND .

" ADHERED TO. .

Cage.of Wyoming v. United States (255 U. 8, ), cited and construe'd; cases
of James Rankine (46 L., D., 46), State of Louisiana et al. (47 L. D.; 366),
Cleveland Johnson (48 L D 18) Anna M. Baxter (48 L. D., 126), cited
and adhered to.

FINNEY, First Assistant Secretary :

Tilmon D. Mabry has filed motion for rehearmg in- the. matter of
his application for the issuance of an unrestricted patent in lieu of
* the patent issued in his name November 15, 1916, with reservation of
the mlnerals, as requlred and demanded by the act of J uly 17, 1914

N

’
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(38 *Stat., 509) on hlS homestead entrv made November 30 1909,
for the W 3 of lot 1 of the NW. 4 and lot 2 of the NW. 4, Sec 4,
T. 28-S, R. 27 E,;, M. D. M., Vlsaha, California, land chstrlct, _
wherein the Department; by de01s1on dated January 27, 1921, affirmed
.2 decision of the Commissioner of the General Land Oﬁice dated
June 21, 1920, declining to issue such unrestricted patent. o
~'For the purpose of this decision a brief history of the case will be
given. - The entry, as above stated, was made November 30, 1909:
The land was included in Petroleum Reserve No. 18 by Executive
order January 26, 1911. » Mabry submitted final five-year proof De-
cember 30,1914, but certificate was withheld on request of the chief
of field d1v1s1on The Commissioner of the General -Land Ofﬁce
considered the case October 13, 1915, and held that it care under
section 3 of the act of July 17, 1914 supra, which provides:-
That any’ person whe has, in good faith, located, selected entered, or pur-
‘ chased or any person who shall hereafter locate, select, enter, or purchase, under-
the nonmineral land laws of the United States, any lands which are subsequently
 withdrawn, classified,” or reported as being valuable for phosphate, nitrate;
potash, oil, gas, or asphaltlc minerals, may, upon application therefor, and mak-
ing satlsfactorv proof of compliance with the laws under which such lands are
claimed, receive a patent therefor, which patent shall contain a réservation to

- . thé United States of all deposits on account of which the lands were withdrawn,:
" .classified, or reported as being: valuable together with the rlght to. plospect for,.

mine, and remove the same.

He thereupon, through the recrlster and recelver, served notice
" upon the entryman in accordance’ with paragraph 10(b) of the cir- ‘
" cular of March 20, 1915 (44 L. D., 32, 37), that patent, if issued;
would contain a reservation to the Umted States of the oil and gas
deposits unless o e :

~within th1rty days, there is filed in your ofﬁce an application for class1ﬁcat1on
of the land as non—mmeral together with a showing, preferably the sworn state- |
ments of experts or practical miners; of the -facts upon which is founded -the
: knowledge or belief that the land gapplied for is not valuable for minerals.

In the event that such application-is filed and same is denied, a hearing will
be allowed, if applied for, at which the burden.of proof will be upon the
claimant to show that the land is not valuable for-oil and 