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253.

Heirs of Davis (40 L. D, 573) H overruled
46 L. D., 110.

He]rs of Phlhp Mulnix (33 L. D, 831);
overruled, 43 L. D., 532. ’

*Heirs of Stevenson v, Cunningham (32 L.
D,, 650) ; modified, 41 L. D, 119. (See
43 L. D., 196.) ’

Helmer, Inkerman (34 L. D, . 841) ; modi- .
-fied, 42 L. D., 472. :

Henderson, Johu W.-(40-L, D, 518) 3 va-
cated, 48 - L. .D., 1086.
Hennig, Nellie J. (88 In D, 443 445) ;
called ‘and vacated, 39 L. D., 211.
Herman o. Chase et al. (37 L D., 590) H
averruled, 43- L. D., 246,

Herrick, Wallace H. (24 L. D, 23) ;. over-
ruled, 25 L. D., 118:

Hickey, M. A,, et ¢l. (3 L. D,, 83) 5 modi-
fied, 5 L. D., 256. s

Hildreth, Henry (45 L D,, 464); vacated‘
46 L, D., 1T,

Hindman, Ada I. (42 L. D., 327); vacated'
in part, 48 I.. D., 191,

Hoglund, Svan (42 L. D., 405); vacated
43 L. D., 538,

Iolden, Thomas A, (16 L. D 493)
ruled, 29 L. D., 1686.

Holland, G. W. (6 ‘L. Di, 20) overruled 6
L. D, 639; 12 L. D., 436.

Hollenstemer, Walter (38 L. D
overruled, 47 L. D., 260.

Holman . Central Montana Mines Co. (34
L. D., 568) ; overruled so far as in con- -
flict, 47 L. D., 590. o

Hon . Martinas (41 L D, 119) modlﬁed
43 L. D.; 197.

Hoopor Henry (6 L. D., 624) ; modlﬁed 9
L. D., 86, 284, . =

Howard, Thomas (3 L. D, 409) ;s see 39 L
D., 162, 225,

Howald v. Northern Pacifie R. R. Co.
L. D., 6); overruled, 28 L. D., 126.

Howell, John H. (24 L. D., 35); overruled, -
28 L. D., 204,

re-

: over<
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Howell L. C, (89 L. D., 92) ; see 39 L. D,
411, -

Hull ef al. 2. Ingle (24 L. D 214) ; over-
ruled, 30 L. D., 258.

Huls, Clara- (9 L. D., 401); modlﬁed 21
L. D., 377.

Hyde, F. A. (27 L. D., 472); vacated, 28

L. D., 284.
Hyde, I‘ A, et al. (40 L, D 284) ; over-
ruled, 43 L. D., 381,
. Hyde et al. . Warren et al. (14 L. D. 576) ;
see 19 L; D, 64,

Ingram, John D. (37 L. D. 475) ; see 43 L,
D.; 544.

Inman . Northern Pacific. R. R, Co, (24 L.
D:, 318); overruled, 28 L. D., 95.

Iowa. Railroad Land Company (23 L. D.,
79; 24 L. D., 125) ; vacated, 29 L. D,
79.

Jacks v, Belard et al.-(29 L. D., 369) ; va-

: cated, 30 L. D., 345,
Jackson Oil Co. v.” Southern Pacific R R.

' Co. (40 L. D., 528) ; overruled, 42 L, D,
317,

Johnson v. South Dakota (17 L. D, 411)
overruled, 41 L. D., 22.

Jones, James A. (3 L D., 176) ; overruled,
8 L. D., 448,

Jones . Kennett (6 L. D, 688) ; overruled,

14 L.-D., 429,

Kackmann, Peter (1 L. D., 86); overruled
16 1., D., 464.

Kemper v. St. Paul and Pac1ﬁc R. R. Co.
(2.C. L. L 805) ; overruled, 18 L. D,,

- 101,

King ». Bastern Oregon Land Co. (23 L. D
579) ;. modified, 30. L. D., 19.. .

Kinsinger #. Peck (11 L. D 202) ; see 39
L. D., 162, 225.

Kiser . Keech (7 I. D 25) ;. overruled,
23 L. D., 119. .

Knight, Albert B., et al. (30 L. D., 227) H
overruled, 31 L. D., 64. -

Knight v. Heirs of Knight (39 L. D.; 362,

T 491; 40 L D., 461); overruled, 43 L D,
242,

Kniskern v. Hastings and Dakota Ry. Co.
(6 C. L. O., 50) ;. overruled, 1 L."D., 362,

Kolberg, Peter ¥. (37 L. D., 453); over-
ruled, 43 L. D., 181.

Krigbaum, James T. (12 L, D., 617) 3 over-

" ruled, 26 L. D,, 448.

Lackawanna Placer Claim (36 L. D., 36) ; ;.

overruled, 87 L. D., 715.

Lamb v, Ullery (10 L. D., 528) ; overruled,
32 L. D., 331,

Largent, Edward B., e¢f al.” (13 L. D 397) 3
‘overruled, 42 L. D., 821,

Larson, Syvert (40 L D., 69); ovelruled

48 L. D., 242.

Lasselle v. Missouri, Kansas and Texas Ry
Co. (3 C. L. 0., 10) ; overruled, 14 L. D.,
278..

Las Vegas. Grant. (13- L. D 646 ; 15 L D.,
58) ; revoked, 27 L. D., 683 ’

TABLE: OF OVERRULED AND MODIFIED.  CASES.

Laughlin, Allen (31 L. D., 258) ; overruled,
41 .L, D., 361.

'Lauuhlm v, Martin. (18 L D, 112) H modi—

fied, 21 L, D., 40.

Law -v. State of Utah (29 L. D, 623) H
overruled, 47 L. D., 359, '

Lemmons, Lawson H. (19 L. D., 87); over-
ruled, 26 L, D., 389. :

Leonard, Sarah (1 L. D, 41); overruled,
16 L. D., 464, -

Lindberg, Anna C. (3 L. D, 95); modlﬁed

4 Y. D.; 299, .
Lmderman v, Waxt (6 L, D., 689); over-
ruled, 13 L. D., 459..

-* Linhart v. Santa Te Pacific R. R. Co.

(36 L. D., 41) ; overruled, 41 L. D., 284,
(See 43 L.-D., 536.)

Little Pet Lode (4 L. .D.; 17); overruled,
25 L. D, 550,

Lock Lode (6 L. D., 105); overruled, 26
L. D., 123.

‘Lockwood, Francis 'A. (20. L, D, '861)}
modified, 21 L. D., 200.
TLonergan . Shockley (83 L." D., 238);

overruled, 34 L. D., 314; 36 L. D, 199,

‘Louisiana, State of ’(s L. D., 126) ; modi-

fied, 9 L. D, 157.

Louisiana, State of (24 L. D, 231); va-
cated, 26 L, D, 5.

Lucy B. Hussey Lode (5 L. D., 93} ; over-
ruled, 25 L. D., 495,

Luton, James W. (34 L., D., 468) 5 over-
ruled, 35 L. D., 102,

Lyman, Mary O. (24 L. D, 493); over-
ruled, 43 L. D., 221, . -

Lynch, Patrick (7 L. D., '83); overruled,
13 L. D., T13.

Madigan, Thomas (8 L. D., 188); over-
ruled, 27.L. D., 448.

Maginnis, Charles P. (81 L.- D,

. overruled, 35 L. D, 399. .

Maginnis, John 8. (32 L. D., 14); modi-
fied, 42 L. D., 472.

Maher, John M. (34 L. D, 3842) ; modlﬁed
42 L, D., 472.

Mahoney, Timothy (41 L. D., 129) 3 over-
ruled, 42 L. D., 818" "

Makemson . Smders Heirs (22 L. D.,
511) ; overruled, 32 L. D., 650. ’
Malone Land and. Water Co. (41 L...D,
188); overruled in part, 43 L. D., 110.:
Maple, Frank (37 L. D, 107) 1 overruled,

43 L. D 181,
Martin . Patrick (41 L. D 284) ; over- :
. ruled, 48 L. D:., 536. -

'222) 3

. Mason . Cromwell (24 L. D., 248) ; va.

cated, 26 L. D., 369. )

Masten; H. C. (22 L. D., 337); overruled,
25 L. D.,- 111,

Mather et al. v. Hackley’s. Heirs (15 L. D,
487) ; vacated, 19 L. D., 48, i

Maughan, George W. (1 L. D, 25) ;. over-
ruled, 7 L. D., 94,

McCalla: v. Acker ' (29 L. D., 203) ; vacated, .

30 L. D., 277
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McCornick, Willlam 8. (41 L. D,
666) ; vacated, 43 L. D, 429,

* McCraney . Heirs of Hayes (33 L. D,
21) ; overruled; 41 L. D, 119, (See 43
L. D., 196.) -

McDonald Roy, ¢t ol (34 L. D, 21) 3 over-

< ruled, 37 L. D.; 285.

*MeDonogh School Fund (11 L."D,, 378);
overluled, 30 L. D., 616/ (See 35 L. D,

2.)

MeFadden et 3l v. Mountain® View Mmmg
and Milling. Co. (26 I D., 530); vacated, -
27 L. D., 358.

McGee, Edward D, (17 L. D., 2&3) -
ruled, 29 L. D., 166,

McGrann, Owen (5 L., D, 10); overruled :
24 L. D, 502.

MecGregor, Carl (37 L. D 693) ; overruled,
©388 L. D., 148.

McKernan 1: Bailey (16 L. D., 368); over-
ruled, 17 L. D., 494.

*MeXKittrick . Oil CO. “v. Southern. Pacific
R. R. Co. (87 L. D., 243) ; overruled, 40
- L. D., 528. (See 42 L. D,, 317.) "

McNamara et al. v. State of California (17
L. D;, 296) ; overruled; 22 L. D.; 666,

McPeek o, Sullivan ef al. (25 L. D.; 281) 5
overruled, 36 L. D., 26.

* Meeboer v. Heirs-of Schut (351, D, 835) 3
overruled, 41 L. D., 119, = (See 43 L. D.,
196.)

Mercer v.:Buford. Townsite (35 L. D., 119) H
overruled, 35 L. D, 649.
Meyer, ‘Peter (6 L. D., 639);

L. D., 4386.°

Meyer: . Brown (15 L. D., 307) ; see 389
L. D.,, 162, 225,

Miller, Bdwin J. (35 L. D.,; 411) ; ovenuled
43 L. D, 181.

Miller v». Sebastian (19- L. D., 288); over-
ruled, 26 L. D., 448. -

Milner and North Side R. R. Co (36 L. D,

. 488)"; overruled, 40 L. D., 187,

Milton et al. v, Lamb (22 L, D, 389);
overruled, 25 L. D., 550.

Milwaukee, Lake Shore and Western Ry
Co, (12 L.'D., 19) ; overruled, 29 1.-D.,
112, -~

Miner: v, Mariott et al.
modified, 28 L. D., 224,

¥Mitchell ». Brown (3 L. D, 65)'; over-
ruled, 41 L. D, 396. .- (Bee 43 L. D,
©520.) ’

Monitor Lode (18 L. D., 858); overruled,
25 L. D., 495.

Moore, Charles H. (16 L. D.; 204); over-
ruled, 27 L. D., 482,

Morgan o. Craig (10 C. L. 0.; 234);
ruled, 5 L. D.,. 303,

- Morgan v. Rowland (87 L. D 90) ; -over-
ruled,- 37 L. D., 618. .

661,

over-

modified, 12

(2. L. D.;, 709);

over-

Moritz v. Hinz (36 L. D., 450) ; vacated,

-87 L. D., 882. - :

Morrison, Charles 8, (36 L. D., 128);
modified, 36 I. D. 319.

Morrow et al. v. State of "Oregon et ¢l
(32 L. D., 54) ; modified, 33 L. D., 101.
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Moses, Zelmer R. (86 L. D.; 473);
ruled, 44 L. D., 570.

Mountain Chief Nos. 8 and 9 Lode Claims
(86 L. D., 100); overruled in part;. 36
L. D., 551.

Mt. Whltney Military' Reservation (40 L
D.,"815); see 43 L. D., 33.

Muller Isberne K. (39 L D., 72); modi-
fled, 39 L. D, 860.

Mulnix, Philip, Heirs of (33 L. D, 331) HE
overruled, 43 L. D., 532. :

Nebraska, State of (18 L. D, 124)“ over-
“ruled, 28 L. D., 358.

Nebraska, State of v. Dorrington (2. C. L
L., 647); overruled, 26 T.  D.; 123.

Neilsen ». Central Pacific 'R. R.-Co. et al.
- 426 L. D.,; 252) ; modified, 30 L. D., 216,

Newbanks . v.” Thompson (22 Li D., 490);
‘overruled, 29 L. D., 108. L

Newlon, Robert C. (41 I. D.; 421); over-
ruled, 43 L. D., 364,

Newton, Walter (22 L. D., 322) ; modiﬁed‘
25 L. D., 188. - - :

New York Lode and Milisite’ (5 L. D,
518) ; overruled, 27 L. D.; 373. :

*#Nickel, -Jobhn R. (9 L. D, ~388)'; over-
ruled, 41 .. D.; 129, (See 42 L. D.,- 313.

over-

*Northern Pacific R. R. Co. (20:1. D., 191):;

modified, 22 L. D, 224; overruled 29
L. D., 550..
Northern Pacific 'R.: R Co. v. Bowman (7
- Lv D, 288) ; modified;, 18 L. D., 224."
Northern Pacific R. R. Co. ». Burns (6 L. °
D., 21) 5 overruled, 20 L. D;, 191,
Northern' Pacific R. R. Co. . Loomis (21
.- L. D., 895) ; overruled, 27 L. D, 464.
Northern Pacific R. R. Co. »..Marshall et al.
(17 L. D., 545), overruled, 28 L. D., 174.
Northern- Pacific R. R. Co. ». Miller (7 L.
D., 100) ; overruled, 16 L. D., 229,
Northern Pacific. R. R: Co. v, Sherwood (28
I. D., 128) ; overruled, 29 L. D., 550.: -

_Northern Pacific R. R. Co. v. Symons (22

L. D., 686) ; overruled, 28 L..D., 95,
Northern Pacific R. R. Co. v. Urquhart (8
L. D.; 365) ; overruled, 28 L. D.,126.
‘Northern Pacific R. R. Co. v.. Yantig (8 -
L. D., 58) ; overruled,-12 I. D., 127, .
Nyman .. St. Paul, Minneapolis, and Mani-
toba Ry. Co. (5 L. D 396) ; overruled,

6 L. D 750

ODonnell ‘Thomas T (28 L. D 214),
overruled; 85 L. D., 411.

Olson ». Traver et al. (26-L. D.; 350, 628) ;
overruled, 29 L. Ds, 480; 80 L, D., 382:

Opinion.A. A: G. (85 L. D., 277) ; vacated,
36 L. D., 342.

Oregon Central Military Wagon Road Co v
Hart (17 L. D., 480); overruled 18 . L.
" D.; 543.

Owens et al, v. State of Cahforma (22 L
<D, -369) ; overruled, 38 L. D., 253.

Pacific  Slope’ Lode (12 L. D.; 686); over- -
‘riled, .25 L. D., 518. ; .

Papini v. Aldelson (1:B. L. P, 91) 5 mod1-
fied, 5 L. D., 256.
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Patterson, Charles B, (3 L. D., 260) ; modi-
fied, 6 L. D., 284, 624.

Paul Jones Lode (28 L D., 120) ; modified,
381 L. D., 359.

Paul w. Wlseman (21 L. D.,
ruled; 27 L..D., 522. -
Pecos Irrigation and Improvement Co. (15
L, D., 470) ; overruled, 18 L. D.; 168,

.268.

Pennock, Belle L. (42 L. D., 315) ; vacated,
43 L. D., 66,

Perry .. Central Pacific R. R. Co. (39 L D,
5) 3 overruled so far as in confliet, 47
L. D.; 304. .

Phelps, W L. (8 C. L, O., 139).; overruled,
"2 L. D, 854, :

Phﬂlxps, Alonzo (2 L. D, 321) ; overruled,

. 15 L. D., 424,

“Phillips v. Breazeale’s ‘Heirs (19 L. D,

. B573) ; overruled, 30 L. D., 93.

Pieper, Agnes C. (85 L. D., 459) ;. over-
ruled, 43 L., D., 374. .

- -Pletkiewicz ef ¢l. ». Richmond (29 L. D,
195) ; overruled, 37 L. D., 145.
Pikes Peak Lode (14 L. D., 47);

ruled, 20 L. D., 204,

Popple, James (12 L. D., 433); overruled

13 L. D., 588.

_over-

Powell; D. C. (6 L, D 802) ; modified, 15

L. D., 477.

- Premo, Geoxge (9 L. D., 70) ; see 39 L. D,
162, 225,

Pringle, Wesley (13 L. D 519) ; overruled,
29 L. D., 599.

Plovensal Victor H. (30 L. D., 618) ; over-
ruled, 85 L, D., 399. .

Prue, widow of Emanuel: (6 L. D., 436);
vacated, 33 L. D., 409.

Puyalhip Allotments (20 L. D., 157} ; modi-
fied, 29 L. D., 628,

Rancho Alisal (1 L. D., 173) ; overruled, 5
I...D.,. 320, .

Rankin, James D., et al. (7 L. D., 411);
overruled, 35 L. D., 32. -

Rankin, Jobhr M. (20 L. 'D., 272) ; reversed,
21 L. D., 404.

* Reed v. Buffington (7 L.”D. 154) ; over-
ruled, 8 L. D., 110. (See'9 L. D.,~860.)

Regione v, Rosseler (40 L. D., 93); va-

cated, 40 L. D.; 420.

Rialte No. 2 Placer Mining Claim (34
L.. D., 44); overruled, 37 L. D., 250. .

Rico Townsite (1 L. D.; .556) ; modified, 5
L. D., 256."

Roberts .¢.  Oregon Central Military- Road
Co, (19 L. D., 591) ; overruled, 31 L. D.,
174,

Robinson;  Stella G. (12 L D., 443) ; over-

" ruled, 18 L. D., 1.

Rogers, Horace B (10 L., D, 29): over-
ruled, 14 L. 'D., 321.

Rogers v: Atlantic and Pacific R. R. Co (6

L. D., 565) ; overruled, 8 L. D., 165.

* Rogers v. Lukens (6 L. D., 111)-; - over-
ruled, 8 Li D., 110. - (See 9 L. D., 360.)

12) ; over- '

'TABLE :OF OVERRULED AND: MODIFIED CASES.

Rough Rider and Other Lode Mining Claims
(41 L. D., 242 255); vacated, 42 L D.,
584,

Salsberry, Carroll (17 L. D., 170); over-
ruled, 89 L. D;, 93. -

" Santa. Fe Pacific R. R. Co. . Peterson (39
L. D., 442) ; overruled, 41 L. D, 383,

Batisfaction Extension Mill Site (14 L. D.,
178) ; see 32 L. D., 128, )

Sayles, Henry P. (2 L D., 88); modlﬁed 6
L. D.,. 797,

Schweitzer v. Hillard (19 L. D., 204) ; over—
ruled, 26 L. D., 639.

Serrano . Southern Pacific R. R. Co (6
C. L. 0:,-93) ; overruled, 1 L, D, 380.

Shanley ». Moran (1 L. D., 162) ; overruled,
15 L. D., 424, .

Shineberger, Joseph (8 L. D., 231) over-
ruled, 9 L. D., 202. )

Simpson, Lawrence W. (35 L. D,
609) ; modified, 36 L. D., 205..

Sipchen ». Ross (1 L, D., 634); modified,
4 L, D, 152.

Smead v. Southem Pacific R. R. Co. (21 L
D., 432) ; vacated, 29 L. D., 135.

Srnook, Noah A.. et al. (41 Y. D., 428);
overruled, 43 L. D,, 364.

Sorli v. Berg (40 L. D., 259);

. 42 L, D., 557.

‘Southern Pacific R. R. Co. (15 L D 460) 5
reversed, 18 L. D., 275..

Southern Pacific R. R Co. (28 L. D;,
recalled, 82 L. D., 51.

Southern Pacific R. R Co.. (33 L. D., 89);
recalled; 33 I.. D., 528.

Southern Pacific R. R Co.. v. Burns (31 L
D.; 272); vacated, 87 L. D., 243.

Qpauldmvv Northern Pacific R, R. Co. (21
L. D., 57) ; overruled, 31 L. D., 151,

Spencer James (6 L. D., 217); modified, 8
L. D., 7T72; 8 L. D., 467T.

" State of California (14:L. D., 253) ; Vacated
23 L. D., 230.

State of Cahfornla (15 L. D, 10) H over-
ruled, 23 L. D., 423.

State of California (14 L. D, 258); vacated,
28 L. D, 5T.

State of California (22 T. D., 4"8), over-
ruled, 32 L. D., 84.

State of Cahforma 2. Moecettini (19 L. D.,
359); overruled, 31 L. D, 335,

State of ‘California v. Pierce (8 C. L. O.,
118) ; modified, 2 L. D., 854.

State of California ». qmlth (5 L. D 543) H
overruled, 18 L. D., 343.

State of Colorado (7 L. D 490) H overtuled
9 L. D., 408,

State of I‘louda (17 L. D,, 355) ; leversed
19 L. D., 76.

State of Lou1smna (8 L. D, 126) H morll-
fied, 9 L. D., 157.

State of Louisiana..(24 L. D, 231)
26 I, D, 5.

State of Nebraska. (18 L. D., 124 over=
ruled, 28 L, D., 358.

399,

overruled,

281) 3

vacated,
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State of Nebraska ». Dorrington (2 C.. L, L.,
647) ; overruled, 26 L. D,, 123.

Stewart et -al. v. Rees €t al. (21 L. D,
446) ; overruled, 29 L. D., 401

Stirling, Lillie 'E.. (39: L. D 346) 5 over-
ruled, 46 L. D., 110,

*St. Paul, aneapohs and. Manitoba: Ry. |
D,

Co: (8 L. D., 25%); modified, 13 I,
364, (See 32L D, 21.)
St. Paul, M. & ‘M. Ry, Co. ». Hagen. (20 L.
D., 249):;. overruled, 25 L. D., 86.
St. Paul; M. & M. Ry. Co. ». Fogelberg (29
L. D., 291) ; vacated; 30 L. D., 191.
Stricker, Lizzie (15 L. D., 74) ; overruled,
18 L.-D.,. 283. R
Stump, Alfred M., et al. (39 L. D., 437);
“vacated, 42 L. D., 566. )
Sumner v. Roberts (23 L, D., 201) ; over-
ruled, 41 L. D, 173.

Sweeney v. Northern Pacific R.-R. Co. (‘70
L. D., 894) ; overruled, 28 L. D., 174,
,*Sweet, Eri P. (2 C. L. 0., 18) ; overru]ed.'

41 L. D., 129. (See 42 L. D,, 318.)
Sweeten v. Stevenson (3 L. D., 249) ; over-
ruled, 8 L. D., 248.

Taft v, Chapin (14 L. D., 593) ; overruled, |

17 L. D., 414.

. Taggart, William M. (41 L. D., 282) ; over-
ruled, 47 L. D., 370.

: Talkmgtons Helrs ». Hempfling (2 L .,
.46) ; oveu‘uled 14 L. D, 200.

Tate, Sarah J. (10 L. D., 469) ; overruled,-

21 L, D, 211,

Taylor v. Yeats et al. (8 L. D, ,"79) ;ore.
versed, 10 L. D., 242, -

*Teller, John C. (26 L. D., 484); over-
ruled, 36 L. D., 36. (See 37 L. D., T15,)

Thorstenson, Even ' (45 L. D. 96); over-
ruled, 47 L. D., 258.

Toles v, -Northern Pacific Ry. Co. ef dl.

" (39 L. D.; 871);:overruled, 45 L. D., 93,

Traganza, Mertie C. (40 L..D., 300) ; -ovei-
ruled, 42- L. D,; 612.

Traugh’ ». Krnst (2 L. D;, 212); overruled,
3 L.. D, 98

Tripp .v. Dunphy. (28 L. D., 14);. modlﬁed
40 L. D, 128,

Tripp v. Stewart (7 C. L. O., 89);
- fied, 6 L. D., 795. s

Tucker v. Florida Ry. & Nav. Co. (19'L. D,

*.414) ; overruled, 25 L. D., 233.

modi-

Tupper . Schwarz (2 L. D 628) ; over-

ruled; 6 L. D., -624.

Turner v. Lang (1 C. L. O 51) modlﬁed
5 L. D., 256; "

Turner . Cartwright (17 L D:, 414);
modified, 21 L. D., 40.

Tyler, Charles (26 L. D., 699) ; ovenuled'

35 L. D., 411,

Waterhouse, William W.,

XIX

DUlin ». Colby (24 L D 311) 3 overruled,
35 L. D., 549,

TUnion Pamﬁc R. R. Co. (33 L. D,, 89); re-
called, 33 L. D., 528.

.United . States v. Bush. (18 L. D., 529);

‘overruled, 18 L. D., 441.
United States v Dapa (18 L. D., 161);
- modified, 28 L.'D., 45,

Vine, James (14 L. D., 527) ; modified, 14
‘L. D, 622,

Vradenburgs éirs et al. v. Orr et al, (25
L. D, 828); ovérruled, 38 L. DI, 253. ~

Wahe, John (41 L. D., 127) ; modified, 41
L. D., 637.

Walker ». Prosser {17 L. D., 85) ; reversed,
18 L. D., 425. .

‘Walker . Southern Pacific R. R. Co. (24
L. ' D.; 172) ; overruled, 28 L.-D., 174.
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' DECISIONS

RELATING TO

THE PUBLIC LA.NDS.

BOYD v. I-IOI'PS.

Decided January }, 1918,

IsoLATED TRACT—ACT oF MARCH 28, 1912.

‘Where an application is filed by one duly qualified under the provisions of
the act of March 28, 1912, for the sale of a. tract of land “ mountainous or
too rough for cultivation,” jurisdiction is thereby conferred upon the Com-
missioner of the General Land Office in the exercise of discretion to order
into market and sell' at public auction such tract; and the intervening: loss
of quahﬁcatlon of the apphcant does not affect the jurisdiction thus

- acquired.

VocELsaNe, First Assistant Seoretary

This is a controversy in which both parties have appealed from the
decision of the Commissioner of the General Land Office, of May 17,
/1918 Said decision denied application of Nathan E. Boyd to rein-
state his canceled desert-land entry, 04874, for NE.  NE. }, Sec. 12,
T. 23 S, R. 3 E., N. M. P. M., in the Las Cruces, New Mexico, land
district, made November 4, 1910, and canceled by the Commissioner,
after due notice, on January 4, 1916, for failure to submit third
year or final proofs; but dismissed the protest of Daniel V. Hopps,
-filed May 19, 1916, against the sale of SE.  SE. #, Sec. 1, T. 23 8.,
R. 3 E.; SW.% SW 1 (lot 7), Sec. 6; NW. % s NW. 1 (ot 1) Sec. 7,
T. 23 S., R. 4 E., and SVV. I NE. 1, Sec. 12, T. 23 8., R. 3 E., pursuant
to the Commissioner’s order of April 19, 1916, under the act of March
28,1912 (37 Stat., 77), amendatory of section 2455, Revised Statutes,
which order was based on Boyd’s application for sale, filed October'
28, 1912, alleging his ownership of said desert-land entry of said
-NE 1 NE % of said Sec. 12 (which adjoins the first three above men-
tioned of sa,id subdivisions sold) and his ownership of his homestead,
' entry of lands adjoining said desert-land entfy on the south and ad-
joining the last above mentioned of said sold subdivisions on the east.
Boyd’s said desert-land entry having been canceled, as above stated,
he was allowed, by the Commissioner’s decision, June 18, 1917, to
115594°—voL 47—19—-1



2 'DECISIONS RELATING TO THE PUBLIC LANDS. , [voL.

apply for its reinstatement. He having made application accord-
ingly, the Commissioner, in the decision now under appeal, holds that
the showing made is insufficient on sundry grounds, chleﬁy because
the injunction against Boyd of which he complains, issued in litiga-
tion with a reighbor, to prevent his bringing water from the nearby
tract for irrigation of his desert-land entry, antedated the 1n1t1at10n
of that entry, and did not either deter him from its initiation nor
prevent his making the first and second year 1mpr0vements, nor inter-
fere with a practicable though somewhat expensive plan of procur-
ing water, to which he had adverted but did not carry it out as a basis
of final proof; also, because he made ho response to the notice that
he was in default, although nearly a year elapsed before formal can-
cellation. With these views of the insufficienicy of the showing the
‘Department, after full examination, is not inclined to differ; and
that part of the Commissioner’s decision which denies Boyd’s appli- .
cation for reinstatement of his desert land entry is accordingly
affirmed.

The ‘protest of Hopps agamst the sale rested on his homestead
application embracing the desert-land entry and said three adj oining
forties, filed after the order for sale on Boyd’s application. Hopps’s
homestead application was rejected as to said three forties, because
the notation in the district office of the order for their sale had segre-
gated them from entry; and his appeal to the Commissioner (still
pending) from that rejection was accompanied by his protest against
‘the order for sale—which was held notwithstanding, July 19, 1918,
Boyd purchasing all four forties at the statutory minimum price,
which he paid, a cash certificate being withheld, hOWever, because of
the protest.

This protest raised the question, whether the Commlssmner, having
_acquired jurisdiction to order the sale upon filing of the application,
still retained the jurisdiction when the sale was ordered, the adjoin-
ing desert-land entry having meanwhile been canceled. o

The pertinent clause of said act of 1912, supra, reads as follows:

Py omded That any legal subdivisions of the public lands ¥ % ¥ "the
greater part of which is mountainous or too rough for cultivation, may, in the
discyetion of the Commissioner, be ordered into the market and gold pursuant
to this act upon the application of any person who owns lands or holds a valid
entry of lands adjoining such tract, regardless of the fact that such tract may
not be isolated or disconnected within the meaning of this act,” * * *

Said act was amendatory (by adding to it the quoted proviso and
by some minor changes) of section 2455, R. S., which in its original
form provided simply for sales from the public domain of “isolated
or disconnected tracts ’—without requiring application for such ac-
tion. Under the original form of said section, however, an.applica-
tion had been required as a basis for such action, by regulations sup-
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plementary to the statute. For the sale of isolated or disconnected
tracts such an apphcatmn 1is still requlred only by regulations, but
the amended form of the section itself requires such an application
as preliminary to an order of sale of tracts “mountainous or too
rough for cultivation,” which application must come from the owner
of ad]omlng land or of a valid entry thereof. : o

. There is nothing in the amendatory statute, however, which ex-
pressly or by implication requires that said gualifying ownershlp
by the applicant shall still exist when the order for the sale is made
by the Commissioner, or when such order is carried into effect by
the sale itself.

Nor does anything in the nature of the. case require. thls The
statute gives no preferential right of purchase to the applicant. He
must stand at the sale on terms of equal competition with others,
and if he has lost his ownership of the adjoining tract by cancella-
tion before the time of sale arrives, that does not disqualify him from
bidding or give any advantage to his transferee or to a succeeding
entryman of the adjoining tract. - Such a sale, if made to another
bidder, could not be held void or voidable because the dpplicant’s
entry, valid at the time of application, had prior to the sale been
" canceled, or had been transferred by him. No more should a sale
to the applicant himself be held void or irregular.

‘The questlon involved. is new, but upon the grounds stated the
Department, is of the opinion that the Commissioner’s jurisdiction to
order a sale, once conferred by the filing of an application by a then
quahﬁed applicant, continues until he orders a sale and until the
. actual sale thereunder, regardless of the 1nterven1ng loss of quahﬁ-

cation of the applicant. .

The Commissioner’s decision dismissing the protest of Hopps
- against the sale is affirmed, and patent will issue to Boyd for the

tracts sold in the absence of other ob]ectlon

~ FANCHER v. HEIRS OF MoGRATH,
" Decided Jtmuary J,, 1919.

PBACTICE—CONTES’I‘—SERVICE

While the present Rules ‘of Practlce, approved December 9, 1910 make no
provision for service of notice on a person of unsound mmd yet Rule 9 of
Practice adopted December 23, 1896, does so prov1de and, as it has never
been . revoked service in accordance with, its provisions w111 be deemed
suﬂic1ent :

VoerLsaNG, First Assistont Secretory:

Lloyd L. Fancher has appealed from a decision of the Commls-
sioner of the General Land Office dated July 11, 1918, dismissing his
contest, initiated December 11, 1916, against the homestead entry of
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Frederick P. McGrath, made May 10, 1911, at the Los Angeles, Cali-
fornia, land office, for lots 1, 2, and 4, and S0 3 SVV }, See. 32, T. 1
N,R.19 W,S8. B. M.

It appears that said entryman dled in January, 1918, leaving four
children as his heirs at law: John J., Frederick E., Nellie, and Ethel.
The latter was an inmate of a State hospltal for the insane, at Patton,
California.

Contestant charged that the heirs had failed to reside upon or culti-
vate the land. Notice of contest was Ppersonally served on Nellie
McGrath, now Meyers, who on December 18, 1916, filed answer,
whereupon the local officers issued notice for a hearmg on January
30, 1917. It developed at the hearing that Mrs. Meyers had no au-
thority to appear for the other heirs, and that a registered letter con-
_ taining the notice of contest, addressed to the insane heir in care of
the superintendent of the hospital where she was confined, was re-
ceipted for by the superintendent of the hospital on December 14,
1916. The local officers, by decision of March 15, 1917, recommended
~ cancellation of the entry. Mrs. Meyers appealed, and the Commis-
sioner of the General Land Office, by decision of September 12, 1917,
held that only one of the heirs had been served with notice, and re-
manded the case for further proceedings. New notice-of contest
issued September 19, 1917, and was personally served on Mrs. Meyers
The local offices authorlzed service of notice on the other heirs by
publication. The notice was published and posted as required by the
Rules of Practice, and mailed by registered letters to the heirs other
than Mrs. Meyers, who filed an answer “on her own behalf and not
for anyone else.” The local officers forwarded the papers to the
General Land Office without action, and later Mrs. Meyers filed a
motion to dismiss the contest because notice was not served in ac- -
cordance with the Rules of Practice. By decision of April 8, 1918,
the Commissioner of the General Land Office held that the service of -
notice on all the heirs except Ethel McGrath was sufficient, and be-
cause of that alleged defect the case was again remanded, that service
of notice on the contest on said insane heir might be made. The con-
testant took no action when notified that the case had been remanded,
and the decision appealed from followed.

The present Rules of Practice do not prescribe any method for
service of notice on persons of unsound mind.. Rule 9 of the Rules of
Practice in force prior to the revision of December 9, 1910 (39 L. D.,
395), prov1ded that service of notice on a person of unsound mmd
may be made by delivering a copy of the mnotice to the statutory
guardian or committee of such person, if there be one; if there be
none, then by delivering a copy of the notice to the person having
the person of unsound mind in charge. Said rule was adopted De-
cember 23, 1896 (23 L. D., 592), and has never been revoked.
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- It is apparent that the Commissioner of the General Land Office
disregarded the fact that the State official having the insane heir
in charge receipted for notice of contest on December 14, 1916. It
is true that prior to the hearing of January 80, 1917, no proof of
such service was filed, but Mrs. Meyers one of the heirs, had filed an

-answer, and contestant was justified in presuming that the answer

was made on behalf of all the heirs. It was not until Mrs. Meyers
was called to the stand that it was known that she was not authorized
to appear for the heirs generally. Thereupon the attorney for con-
testant was sworn and testified as to the service of notice on the
insane heir, and produced the evidence of such service.

Mrs. Meyers having made answer and appeared at the hearmg of
January 80, 1917, it was not necessary to again serve her with notice

" of the contest; nor was she entitled to make further answer on her

own behalf, It follows that the answer filed by her on October 22,

1917, must be. dismissed.

The insane heir having been regularly served with notice of the
contest issued on December 11, 1916, and no answer having been filed
on her behalf, the case was thereupon closed as to her. Proceeding
in accordance with the remanding order of September 12, 1917, the
heirs other than Mrs. Meyers and Ethel McGrath were duly served
with notice, but failed to make answer. This leaves only the first
answer filed by Mrs. Meyers, and the test1mony submitted there-

~under.

It ‘was clearly established at the hearing on January. 80, 1917, that

" entryman had not earned title to the land, and that his helrs had in

no way complied with any of the requirements of the homestead law
since his death.” Tt follows that the entry must be canceled. The -
decision appealed from is accordingly reversed.

NEMNICH v. COLYAR.
" Decided Jtmuav;y 4, 1919,

APPLICATION TO CONTEST—CORROBORATING AFFIDAVIT.

- 'The provision of Rule'3 of Practicé that the: statéments in the application to
contest must be corroborated by- the affidavit of at least one witness hav-
ing personal knowledge of the facts is jurisdictional, and objection to the
absence of such corroborating affidavit may be interposed at any time prior
to joining issue.

VoeeLsane, First Assistant Secretary:

On August 12, 1909, Albert M. Colyar made homestead entry at
the Bellefourche, South Dakota, land office, for SE. 1, Sec. 6, T. 10 -
N, R.2 E., B. II. M. He submitted final five-year proof on October
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20, 1915, and final certificate issued two days later, followed by
patent No 511611 on February 3, 1916, :

Pursuant to application filed March 27,1915, said Colyar -on Octo-
ber 29, 1915, was allowed to make an additional entry under section
3 of the enlarged homestead act for S. 3 NE. 4, SE. $ NW. £ and lot
5 of said Sec. 6 (157.35 acres).

An application to contest the additional entry was filed by Louls
Nemnich on January 24, 1918, in which it was charged that—

entryman never cultivated his ongmal homestead from date thereof, ‘except
_the first year after said filing original entry he broke. about one-acre and
planted thereon three rows of potatoes, never resided thereon more than one
year in all, and not then as a good faith homemaker, and never earned said
original patent but acquired the same fraudulently; never cultivated either

the original or additional homestead. since date of additional homestead entry,-
“or at all, except said three rows of potatoes many years prior to said addi-

tional entry; never resided on either additional or original homestead since
date thereof; said land has been wholly abandoned since date of entry.

The affidavit was corroborated by Carl Bentz. Service of notice
by publication was authorized by the local officers, and before the
service was complete said Bentz, on February.23, 1918, filed an
affidavit in which he alleged that he corroborated the contest affidavit
without knowing what he was signing, he being a German and
“hardly able to understand any English ”; that he was handed the
paper to sign and knew nothing as to its contents except that it had
to do with Colyar’s land ; that on being asked regarding the original

“entry affiant replied that “ Colyar had lived on it and that he, Bentz,
worked for Colyar,” and at that time affiant stated that he knew -

nothing concerning the additional and did not know even where it
- was; that he had never stated that Colyar had obtained the patent -
for h1s original entry through fraud or that he had acted otherwise
than in good faith, nor had he intended to state that there had been
no cultivation of the original entry, for the reason that the land had
_ been cultivated. The affidavit concluded with a demand ” that he

be allowed to withdraw his name as a witness, for the reason that he
knew nothing concerning the additional entry and that the state-

ments. as to the original are either partly or wholly untrue, and -

that he had mistakenly and without intent to do so been. wrong in
signing the contest affidavit, having merely reposed confidence in
the person who made the request. On February 27, 1918, the local
officers rejected the contest affidavit and notified the parties of thelr
action.  Service of notice by publication was thereafter completed, -
and on March 21, 1918, the attorney for contestant filed motion for
- default, which motion was denied, and contestant appealed. By
decision of August 26, 1918, the Commissioner of the General Land
Office held that, as at the tlme the contest affidavit was filed it was

sufficient to justify its acceptance, it should not have been dismissed

¢
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without first giving the contestant a right to be heard, and remstated

the contest, allowing entryman thirty days from notice within which:

to serve a,nd file answer. Entryman has appealed.

.~ Rule of Practice 3, as amended September 23, 1913 (44 L. D. 365),
provides: “

The statements in the application must be corroborated by the affidavit of at v
least one witness having such personsal knowledge of the facts in relation to the:

contested entry as, if proven, would render it subject to cancellation, and these
- facts must be set forth. in his affidavit. : ‘

Prior to said amendment it was held that the requirement of the
‘Rules of Practice that the affidavit of the contestant must be corrobo-
rated by one or more witnesses was to assure the Government of the
good faith of the contestant (Gotthelf v, Swinson, 5 L, D., 657), and
not that jurisdiction may be vested 'in the local oiﬁcers—-that being
obtained only by service of notice. (Irwin ». Hayden, 27 L. D., 555.)

. But the present requirement of corroboration by one havmg personalx

. knowledge of the facts, and that the facts must be stated in the cor-
robating affidavit, is jurisdictional, and objection to the absence of
the required corroborating affidavit can be interposed at any time
prior to joining issue. (Preskey ». Swanson, 46 L. D., 215; Bolton
. Inman, 46 L. D,, 234.) The amendment was adopted to prevent
the allowance of unjustifiable attacks against entries, thus relieving
the Land Department of the consideration of speculative and unwar-
ranted contests and entrymen from the trouble and expense attendant :
on the defense thereof. .

. When Bentz formally adv1sed the local officers that he had signed
the corroborating affidavit under a misconception of the statements
made therein, and that the allegations therein set forth were not true,
they could do no less in the then state of the record, than to dismiss
the contest. They were without authority to allow him to proceed.
To notify the contestant of their proposed action and to allow him to
be heard would have been an idle proceeding, as without amendment
of the application to contest by the substitution of a proper corrobo--
‘rating affidavit there was no proper foundation for the proceedmg,
~and such amendment could not have been allowed except in the ab- -
sence of an intervening application to contest (Shugren ez al. v. Dill-

- ‘man, 19 L. D. » 453), and the amendment would have required pro- .
ceedings de: novo.

The amendment of Rule 3 deprlved the local officers of the discre-
tion which was formerly vested in them regarding the acceptance
of contest affidavits, and the doctrine announced in a long line of cases
from Houston ». Coyle (2 L. D., 58) to Br1dges v. Bridges (27 L. D.,
654) is no longer controlling. A

For the reasons a,foresald the de(nsmn appealed from is reversed
and the contest dismissed.
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" JOHNSON v. OGDEN (ON REHEARING),
_ Decided January 17, 1919,

’ENLARG‘ED HoMESTEAD—SECTION 6, AcT JUNE 17, 1910—DESIGNAT10N.

In the matter of designation of land under the provisions of section 6 of the
act of June 17, 1910, it is the practice as well as the duty of the Depart-
ment to investigate dnd determine the character thereof; and in the ab-
sence of convinecing evidence that certain statements in a letter from the
applicant were known ‘to be false or were intended to induce favorable
designation, it can not be -assumed that it was intended or expected that
the Department would not follow its plactlce and perform its duty under

the gtatute.

VoerLsane, First Assistant Secretary :

A motion for rehearing of the Department’s decision rendered
March 8, 1918 [not reported], has been entertained, in this case, and

oral argument has been heard in support of the motion. The argu- .

ment has failed to convince the Department that the joint letter of
Clyde Hanson and James E. Ogden to the Director of the Geological
Survey, dated November 10, 1913, is a sufficient basis to sustain the
charge of fraud on the part of Ogden upon the Government. Cer-
tain statements in that letter are cleaﬂy shown to have been mis-
leading and false, but there is no convincing evidence that they were
known to be false or were intended to influence or induce a favorable
designation under section 6 of the act of June 17, 1910 (36 Stat.,
531). It was the practice as well as the duty -of the Department to
investigate and determine the character of the land, and in ‘the ab-

‘sence of a positive showing of intentional misrepresentation on Og-
den’s part, it can not be assumed that he intended or expected “that

the Department would not follow its practice and perform its duty

under the statute.

The departmental decision, of March 12, 1918 chara,cterlzed the
designation as res adjudicata. The provision in pa_,ragraph 2 of the
regulations of July 18, 1910, issued in aid of the administration of

this act (89 L. D., 96), that “ the fact that lands have been designatéd_

- as subject to entry is not conclusive as to the character of such lands,”

has been pointed out as providing the contrary, but that statement
of the regulations is immediately qualified by the provision that a
designation under the act shall-not be disturbed as against one who
hag acted in good faith under such designation. *In. other words,

the designation is final in this case, in default of a convincing show- -

ing of fraud on Ogden s part.

The efforts to secure title prior to the apphcatlon for second entry
cannot now be considered. The questions arising thereon were con-
sidered and determined by the General Land Office; and, after desig:
nation, the entry was allowed. .

The motion for a rehearing is-denied.
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- FRANK L. BAILEY AND MABLE M. KAEGI.

.Decided January 22, 1919. [

. INTERMARRIAGE OF HOMESTEADERS—ELECTION AS 7T0 RESIDENCE—FILING OF

DECLARATION,

The right of election under the provisions of the -act of April 6, 1914, is one
which acerues at the date of marriage by operation of law and is not de-
pendent on the filing of a formal declaration that it has been made, that
being a requirement of regulation and not of statute; and election  to
reside upon the land embraced in the husband’s entry having in fact been
made, failure to file such a declaration prior to his offer of final proof and

- receipt of final certificate does not warrant the rejection of the déclaration.
DEPARTMENTAL REGULATIONS MODIFIED.

Paragraph 6 of the regulatlons of June 6, 1914, 43 L D., 272 under the act of
April 6, 1914, is modified by striking therefrom the words, “or to the
filing of the election.”

VocrLsang, First Assistant Sem"etam I

On N ovember 11, 19186, Fraxk L. Bailey was married to Mable M.
Kaegi after his homestead entry, Glasgow 032051, for SW. 1, Sec. 23
and NW. 4, Sec. 26, T. 37 N., R. 41 E., M. M., had been allowed on
December 7, 1915, under his application filed January 11, 1915; and
after her like entry, Glasgow 035755, for lots 2, 8 and 4 and S. § -
NW. 4, Sec. 1, same township, had been allowed on September 7,
1915, under her application filed August 19th of that year. )

These parties had each resided on the lands embraced in their en-
tries for more than one year prior to the date of their marriage, and
since that time they have lived together on the husband’s claim and
cultivated the lands embraced in both his and his wife’s entry.

Bailey did not, however, file his election to maintain their joint
home on the land covered by. his entry under the act of April 6, .
1914 (88 Stat., 312), until April 3, 1917, or more than three months
after he had made final proof and recelved final certificate under his
entry, on December 29, 1916,

By its decision of April 16, 1918, the General Land Office rejected
the election, and the case is now before this Department on Mrs,
Bailey’s appeal from that action.

The act of April 6, 1914, supra, provides: ‘

That the marriage of a homestead entryman to a homestead entrywoman
after each shall have fulfilled the requirements of the homestead law. for one
year next preceding such marriage shall not impair the right of either to a
patent, but the husband shall elect, under rules and regulations prescribed
by the Secretary of the Interior, on which of the two entries the home shall
thereafter be made, and residence thereon by the husband and wife shall con-

stitute a compliapce with the residence requirements upon each entry: Pro-
vided, That'the provisions hereof shall apply to existing entries, ~
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The decision appealed from was based on the finding that “ Bailey
had fulfilled the requirements of the law and applied for patent prior
to his marriage and prior to the filing of the election.”

While the decision was correct in holding that the election was filed
subsequent to the making of final proof, it was erroneous in further
holding that Bailey had fully complied with the law before his
marriage. He began his residence on the land covered by his entry
on December 10, 1913, prior to the date of the entry, and was married
November 11, 1916, or two years and eleven months after the date
of his settlement He had not therefore fully met the requirements
-of the law that residence must be maintained for three years before
the entryman is entitled to make final proof.

The right of election is one which accrues at the date of a mar-
riage, by operation of law, and is not dependent on the filing of
a formal declaration that it has been made. Harper ». Gifford (45

‘L. D.; 108). While the statute provides that the husband shall be
the one who shall make -the election as to where he and his wife
shall reside, it does not in terms require him to file a formal election
in writing with the local office or elsewhere. That requirement was
made for the first time in the regulations issued under that law (48
L. D, 272). But even these regulations do not specify the time
within which the election shall be filed, further than may be implied
from’ the statement made in paragraph 6 thereof, which says;:

However, the act has. no application to cases where the 1equuements of
the law have been fulfilled as to one entry prior to the marriage or to the
filing of the election.

In Harper ». Gifford, supra, the wife left her land at the date of
her marriage and thereafter resided with her husband on the land
covered by his entry, as was the fact in the present case,-and the
husband’s formal .election was not filed until more than fourteen
months after the marriage. Notwithstanding this fact, it was held
in that case that a contest initiated before the filing of the election
could not be maintained on the;charge that the wife had abandoned

-her residence on the land covered by her entry.

If Bailey had filed his election prior to the time he completed his
required residence, there could be no question but what his wife
would thereafter have been excused from.further residence on her
land, notwithstanding the fact that her husband completed his com-
pliance with the requirements of the law within a very short time
after their marriage, because the regulatlons mentioned . declare,
that—

If proof is made on the entry selected as the home. before fitle to. the other
is earned, residence may nevertheless be continued on the perfected entry and
credited to the other.

+
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These considerations lead to the conclusion that the election in this
case should be recognized, and that the words, “or to the filing of
the election,” in paragraph 6 of the governing regulations, herein-
before quoted, should be stricken therefrom. They impose a re-

striction which is not required by the law. While good administra-

tion is subserved by the prompt filing of an election in such cases, a
failure in that behalf should no more be determinative of rights.
under this statute than would be a failure to file an application for
leave of absence, where the facts warrant the granting of such leave,
under the act of March 2, 1889 (25 Stat., 854).

While the action taken by the Commissioner m this case was war-
ranted by the regulations, it is, for the reasons stated, directed that.
the election be accepted and allowed. :

FRANK 0. HORTON.

. Decided January 22, 1919.

SECOND HOMESTEAD BENTRY—ACT OF SEPTEMBER 5, 1914 '

The provisions’ of the act of September 5, 1914, requiring a showing as
to “the prior entry or entries” does. not- contemplate ‘that one who had
been duly allowed to make a second homestead entry under the act of
February 8, 1908 subsequently canceled, should be required thereafter to
make a further showing ‘as to the loss of the original entry in support of an
application to make a third homestead entry-under the former act. .

VoerLsaNe, First Assistant Secretary:

This is an appeal involving the question Whether Frank O. Horton
is entitled to make a second homestead entry under the act of Sep-
“tember 5, 1914 (38 Stat., 712). _

It appears that said Horton on November 9, 1907, made home-
stead entry at the Buffalo, Wyommg, land office for 160 acres in Sec.
84, T. 55 N., R. 79 W., 6th P. M., which entry he relinquished on July
27, 1908, on which date he was allowed by the Buffalo officers to
make a second entry under the act of February 8, 1908 (35 Stat., 6),
for 160 acres in Sec. 10, T. 54 N., R: 719 W., 6th P. M.~ The latter
entry was relinquished March 24, 1911

On J anuary 15, 1917, Horton applied to make entry under the
stock raising homestead act (39 Stat. 862), for SE. 1, Sec. 21, SW. %,
Sec. 22, NW. 1, Sec. 27, and NE. %, Sec. 28, T. 52 N., R. 80 W., 6th
P. M., filing therewith a petition for the designation of the land and
a showmg as to his right to make a second entry- under the act of
September 5, 1914, supra.

By decision of May 1, 1918, the Commissioner. of the General Land
- Office re]ected the apphcatlon because Horton had made no showmg
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as to the reasons for rehnqmshlng his first entry, and because the
showing as to the circumstances under which the second entry was

relinquished failed to meet the requirements of the law. Horton has .

_appealed.
The act- of September 5, 1914, supra, provides that an apphcant
to make a second homestead entry must show that—

the prior entry or entries were made in good faith, were lost, forfeited; or
abandoned because of matters beyond his control, and that he hag not specu-
lated in his right nor committed a fraud or attempted fraud in connection with
_such prior entry or entries.

In his original showing Horton alleged that he had abandoned
the second entry—

for the reason that I had changed my business, so that I could not live on the
land. At that time I established a summer resort at the base of the Big Horn
Mountains and it became necessary for me to devote my entire tlme to the
new occupation.

In an aflidavit filed with the appeal Horton sets forth that the
second entry was relinquished for the reasons stated in his former

affidavit—

but that, although the reasons given were true, they were not the only reasons
then existing; that, soon after making his said homestead entry and establish-
ing residence thereon, affiant’s health hecame impaired by reason of the alkali
water on the land, and it became necessary for him to leave on that account.
For some time after making the entry, and before relinguishing the same,
_affiant~had attempted to find another business whereby he could leave that
vicinity, and get into a region where the water was better; that the only water
available for domestic use was surface alkali water. which he and his family
were compelled to drink for lack of better; that the water was so strongly
impregnated with alkali, especially in the summer months, that no one could
drink it without serious detriment to health, and, for that reason, affiant be-
came very anxious to get away from that locality. Affiant says that while Le
did change his occupation, and engaged in the summer resort business else-
where, the change was induced largely by the intolerable conditions at the
homestead, which made it- imperative for him to leave and go to a place where
the water supply was better. Affiant further says that he was largely induced

to go into the summer resort business because of the excellent quality of water-

there available. Whkile it was probably within affiant’s power to have stayed
on-the homestead, and te that extent it was within his control not to have lost
the same, nevertheless the water conditions which made the change primarily

necessary. were not within his control, anc¢ the change was without fault on his

part for that reason.

With the appeal was also filed a statement under oath as to his
reasons for relinquishing his first entry, but it is unnecessary to
consider such showing. The act above quoted did not, by requiring
a showing as to “prior entry or entries,” contemplate that one who
had been allowed to make a second entry, on a sworn statement of
facts submitted with his application therefor, should thereafter, in
applying to make a third entry, again make an explanation as to
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the loss of the first entry. The second entry having been regularly

allowed and afterwards canceled, all questions relating to the first

entry are closed and need not be made the subject of further inquiry.
In the case on appeal the only question to be determined is whether
the reasons for relinquishing the second entry were such- as to war-
rant the allowance of the pending application. -

The additional showing convinces the Department that the appli-
cant is entitled to the benefits of the act of 1914, Accordingly the
“decision appealed from is reversed and the application will be allowed
if the land applied for is designated as stock-raising land and no
preference right thereto is asserted under section 8 of the stock-
* raising act. g

KETTER v. RUCKDASCHEL,
Decided Janutry 22, 1919.

HoMESTEAD ENTRY-—HOUR OF SETTLEMENT—RES ADJUDICATA.

Hinal adJudleatlon of a.case involving the time settlement was Initiated,
renders that quéstion. res adjudicaie between the partles thereto, and the-
unsuceessful applicant. is estopped from having the matter relitigated by
alleging an earlier hour of settlement than that originally asserted. )

HoMESTEAD ENTRY—SUBSEQUENT SETTLEMENT—RESIDENCE,

“The rule that a settler must establish residence upon the land claimed within
a reasonable time after initiating settlement and maintain such residence
as against a rival settler, has no application in case of a homestead entry
based on an application filed prior to the hour of settlement asserted by .
the conflicting claimant.

VoceeLsaNe, First Assistant Secretary:

The Commissioner of the General Land Office on July 19, 1918,
held for cancellation the homestead entry of Charles Ruckdaschel,
No. 034021, allowed November 2, 1915, for the E. }, Sec. 5, T. 34 N.,
R. 43 E., M. M., in the Glasgow, Montana, land district, and sus-
tained the homestead application of John P. Ketter, No. 035082,
~ filed July 17, 1915, for the same tract. No appeal having been filed
‘within time, Ruckdaschel’s entry was canceled, September 20, 1918.
By the Department’s order of November 1, 1918, a petition for' the
exercise of supervisory authority filed by Ruckdaschel was granted
and it was directed that the case be'treated as upon appeal from the
Commissionér’s decision of July 19, 1918. Said petition, now treated
as an appeal, has been served, and a reply thereto filed by Ketter.

The township plat of T. 84 N, R. 43 E., was filed in the local land
office May 17, 1915. The land at that t1me was subject to a prefer-
ence right of selectlon for sixty days by the State of Montana, under
- theact of August 18, 1894 (28 Stat., 372, 394) ; but this tract was not
so selected. ' ’
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'On June 7, 1915, at 9:50 a. m., Ruckdaschel filed his application
to make second homestead entry under the act of September 5, 1914
(38 Stat., 712), alleging settlement the previous day. This applica- -
tion was suspended by the local officers to await the exercise or the
expiration of the State’s preference right, and also for failure to
furnish the affidavit required by the regulations of September 27,
1914 (43 L. D., 408). The required afidavit was filed July 23, 1915.

On July 17, 1915, Ketter filed his homestead application for the
same tract, alleging settlement June 7, 1915, at 10 a. m. This ap-

- plication was rejected by the local officers July 28, 1915, for conflict

with Ruckdaschel’s application, which was filed prior to the time
of Ketter’s settlement as he then alleged it. On August 20, 1915,
Ketter appealed to the Commissioner, contending that the land was
not subject to application during the period of the State’s preference -
right of entry, and requesting that a hearing be ordered. Notwith-
standing the pendency of Ketter’s appeal, the Commissioner, Octo-
ber 80, 1915, ordered the allowance of Ruckdaschel’s apphcatlon,_"

which was thereupon allowed by the local officers, November 2, 1915,

On J anuary 21, 1916, the Commissioner aflirmed . the local oﬁicers
action in re]ectmg Ketters application; and this decision was .
affirmed, on further appeal, by the Department, May 12, 1916.-
~ In the meantime Ketter filed, February 23, 1916, hlS ‘application .
to contest Ruckdaschel’s entr,y, upon the alleged ground that he
(Ketter) had made settlement prior to the filing of Ruckdaschel’s
application, asserting that he went upon said land about eight o’clock
-a. m. and established actual residence. upon it at 9.80 a. m. of June (#
1915, and-had since maintained residence thereon, and that at that
time there was no one living upon or claiming the tract—and seeking
“to- explain the statement in his former affidavit of said settlement
that it took place at ten o’clock a. m., as having been made—
for the reason that he ‘did not know that there was any person cla1mmg said
land, and gave that hour without thought that it made any difference as to
what time of the day settlement was made, but that in fact his settlement was -
made and residence established not later than 9:30 o’clock in the forenoon of
sa1d Tth day of June, 1915. :
ThlS application to contest a,bated and was dismissed, April 5,
1916, for failure of timely service of notice thereof, under Rule 8 of
Practlce Ketter then filed, April 20, 1916, a new application to
contest, allegmg the same grounds. : Afte_r denlal of a motion to dis-
miss this new application, Ruckdaschel answered it, and a hearing
was had thereon by the local officers. They held, upon the test1mony,
that—
i The initial act of settlement by Rucl_{daschel was- prior in t-ime to that
of Ketter, and the settlement of Ketter was prior in time to the presenta-
tion of the homestead applicatiqn of Ruckdaschel. It necessarily follows that
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the rights of the parties must be adjudicated upon. their settlément rights.
While Ruckdaschel was the prior settler * * * during the‘mo'nths of June
and July, 1915, -he made only two short visits to the land, unaccompanied
as it would appear by his famlly, and did not-establish residence thereon to
the exclusion of a home elsewhere until in April, 1916, * * '*

. We accordingly find that Ruckdaschel did not establish and maintain his
residence on said land, to the exclusion of a home elsewhere, within a reason-

' .able time after settlement and accordmcrly recommend that his entry be held

for cancellation, * * *

On appeal, the Commissioner affirmed this decision, July 19, 1918;
and the granting of Ruckdaschel’s petition for exercise of the super-
visory authority of the Department, filed after his time for appeal

“ had expired, stands, as above stated, as an appeal to the Department
from the Commissioner’s decision. ’

The question of priority of settlement was directly 1nv01ved in the
rejection of Ketter’s homestead application, affirmed by the Commis-

-sioner and the Department; that rejection resting on the ground
that the earlier homestead application of Ruckdaschel had been filed
prior to Ketter’s settlement as then alleged. That question is there-

“fore res adjudicate between them, and can not be relitigated in this

" contest proceeding, even though Ketter now has alleged the making

“of 'his settlement at an earlier hour than before. Were such a shift-
ing of the hour, for obvious reasons, to be permitted, nothing would
remain of the salutary doctrine that a matter once brought into con-
troversy and judicially decided estops the defeated party from there—
after asserting anything to the contrary.

Ruckdaschel’s allowed entry of November 2, 1915, was followed'

within six months by his removing his family to the land and making
it ‘henceforth his exclusive home. " His - improvements and culti-
vation have been of substantial amount and value—admittedly in-
-volving larger expenditure than those of Ketter, and larger than the-
law insists upon. Entire good faith on Ruckdaschel’s part is shown.
All the requirements of the homestead law being thus met, it is net -
perceived ypon what ground this contest was sustained. The deci- -
‘sions below apparently rest on the false premise that Ketter, as he
now alleges and undertakes to show, initiated his settlement a few
minutes before, instead of a few minutes after, Ruckdaschel filed his

- homestead application—which in any case related back to his settle-

ment of the previous day, the bona fides whereof is unassailable upon
this record and which was followed by the establishment of resi-
dence within a reasonable time, to wit, within six months of the
allowance of the entry. The rule that a settler must establish resi-
dence upon his claim within a reasonable time from the date of his

initial act of settlement and maintain such residence as against a

rival settler has no application here, where, during the whole time,
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from Ruckdaschel’s application to its allowance, Ketter was assert-
ing a settlement subsequent to that application

The decision of the Commissioner is reversed, and the contest of
Ruckdaschel’s homestead entry is dismissed.

KETTER v. RUCKDASCHEL,

Motion for rehearing of departmental decision of January 22,
1919 47 L. D., 18, denied by First Ass1stant Secretary Vogelsang,
March 18, 1919

E. M. PALMER (ON PETITION).

| - Decided January 22, 1919.

CONFIRMATION-—MINERAL ENTRY—PROVISO To SECTION 7, ACT oF MARcH 3, 1891,

An entry under the mining laws is not one made “under the homestead,
timber-culture, desert-land, or preemption laws,” and does not therefore
come within the purview of the proviso to section 7 of the act of March
3, 1891, and action upon such entries is in nowise affected thereby.

Vooevsane, First Assistant Secretary: 4

Counsel for E. M. Palmer in the above matter has filed a petition
asking the Department to exercise its supervisory power and au-
thority with a view to the reopening of this case, the immediate
reinstatement of the canceled entry and the passing thereof to patent.

The petition is grounded on two assignments as follows:

Error in not finding and holding that as no charge was brought agains‘p this_
mineral entry for more than two years after the issuance of final certificate,
the same stood confirmed under the proviso to section 7 of the act of March
. 8, 1891, and, accordingly, patent must issue thereon.
~ Andasa further ground your petitioner refers fo the leading decision of the

United States Supreme Court rendered last June in the case of United States v.
Svan Hoglund, wherein upon an almost identical state of facts the entry was
held confirmed, and patent directed to issue.

In December, 1901, entry (now 038068), was made of the Palmer
placer embracing 120 acres in Secs. 27 and 84, T. 10 S, R. 68., 6th
P. M., Denver, Colorado, land district. :In January, 1907, an adverse
report was submitted by a forestry officer, the land being then in-
cluded with the Pikes Peak National Forest. As the result of proceed-
ings had, adverse decisions were rendered in all tribunals of the Land
Depsdrtment, final decision being that of E. M. Palmér (38 L. D.,
294). The entry was canceled December 4, 1909, and has ever since
remained canceled. : v

The confirmatory provisions of the act of March 8, 1891 (26 Stat.,
1095), have no application to this canceled mineral entry. An entry
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under the mining law/s 1s not one: made “under the homestead, tim-
ber-culture, desert-land; or pre-émption:laws.” While it was for--
merly held that a tlmber and stone entry was a “ preemption” and
subject to confirmation  (Instructions of June 3, 1904, 83 L. D., 10),
© it was later held both by -this Department and by the courts, that
such an entry was not within the statute. -See case of James A. Cobb
et.al. (87 L. D., 181), and Menasha Wooden Ware Company, As-
signee of William Gribble (87 L. D., 564; 33 D. C. Ap., 211).  The
proviso does not apply to entries under the coal land laws. Charles
Stough et al. (41 1.°D., 616), and Opinion (39 L. D., 827, 3832). The
act does not extend to an entry made pursuant to soldiers’ additional
. right. ‘Thomas A. Cummings (39 L. D. s 98). Under the reasoning’
set: forth in the several authorities above mted it becomes clear that a
mineral entry is not within the scope of: ‘the statute.. The Palmer .
entry was, therefore, not subject to the operation of the proviso to
section 7 of the act of March. 8, 1891, supra, and was not confirmed. -
"The case of Lane v. Svan Hoglund referred to by counsel, which
was decided by the Supreme Court of the United States on May 21,
1917 (244 U. 8., 174), involved Hoglund’s homestead entry which hatd
been 1ntercepted by the forest withdrawal. For the reasons above
indicated that decision of the Supreme Court applying confirmation
to the homestead entry, is neither’ controllmg nor persuaswe in the
case at: bar. : ‘ :
The petltlon is denled

i

STATE OF LUUISIANA v. BELTON (ON REHEARING)

Demded January 22, 1919

N

One who makes homes}tead entry for a tract of land which is in the pos-
session of another claiming from a different source fully disclosed by the

" records of the parish is constructively notified: by ‘such possesswn and
retords of the adverse clalm and land so held under color of title is not
subject to entry, c1t1ng Krueger v». United States (246 U S.; 69).

Voerrsane, First Asszsmnt Secretary:

W1111am E. Belton has filed a motion .for rehearing in the matter .
.of his homestead entry, made J une 26, 1916, for N. } NE. %, Sec. 7,
T. 18 N., R. 8 E., La. M., Louisiana, Wherem the Department, byf :
decision of December 5, 1918 [not reported], reversed a decision of
the Commissioner of the General Land Office, dated -April 18, 1918,
- and directed the cancellation of the entry for conflict with the prior

selection of the tract by the State of Loulslana as swamp and over-
. flowed. g R - : -
115594 °—vorL 47———19—2

l
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> The motion contends that the Department erred in considering the
. testimony relative to the title of Liinton W. Stubbs, and that the
only question involved was the character-of the land. =~ .

Said Stubbs appeared -at the date set for the hearing, and intro-

duced his own testimony and that of three witnesses, without ob-’

~jection. The hearing was then continued, by agreement, to allow
Bélton to take the depositions of three witnesses, which: constituted

- his entire defense. Belton did not testify.  His ob]ectlon to the con- -

sideration of Stubbs’s evidence comes-too late.
"While the patent from the State did not : issue to Lmton W
Stubbs’s grantor, Frank P. Stubbs, until July 10, 1918, it was es-

tablished at the hearing that the State had issued to.said grantor a

certificate of sale on November 24, 1860.  One of Belton’s witnesses
testified that Mose Stevenson, father-in-law of Belton and also of

one of Belton’s witnesses, was in the employ of Stubbs “for a good .

" long while,” and it is this testimony and that of another witness
to’ which reference was made by the Department as warranting the

inference that Belton knew when he made entry that the land had

been ‘deeded by the State to said Stubbs. But whether he did so
know or not, Belton was charged with notice of Stubbs’s title, herein
found to be a valid one, the records of the parish having shown
since 1881 that the land had been transferred to him and that. State,

county and levee taxes had been paid thereon. See Krueger v. United:

 States (246 U. S., 69).
"The preponderance of the testimony was to the effect that at the
date of the hearing-all but about 25 acres of the land was low and

wet—of the character contemplated by the granting act, and a wit- -

ness who had been familiar with the land since 1859 testlﬁed that
there had been no change in its character since that year.
The motion for rehea,rlno is denied. . :

GRAY TRUST GOMPAI\TY (ON REI-IEARING)

Deczded Pebruary 35 1919

- MINERAL LAND——DEPOSIT OF LIMESTONE, .
The existence of a limestone deposu: which is or may - be: used in.. con-

struction or surfacmg of. roads or as an ingredient in the manufacture -

of Portland cement, is ot sufficient to subject it to mineral location when
found-in a ‘region containing 1mn;ense quantities- of similar deposits ‘more
favorably situated, and not otherwise possessing attributes which would

.- bring. it within. the category of mineral deposn;s .made subject .to location -

_under the mining laws.

VoeELSANG, First dssistont Secretary Y

This is an-entértained motion for rehearlng filed by the Gray Trust
Company in the matter of the, protest of the Government against

)
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three asserted placer mlnlng loca,tlons denommated the Enugratwn
" Rock and Emigration Rock Nos. 2 and 3 embracmg the W. 1 NE.
1, W. 4 SE; $ and W. 4, Sec. 22, T. 1 N, R. 2 E., Salt Lake City land
district, Utah, wherein the Department by decision of June 1, 1917
[not reported], affirmed the decision’ of the Commissioner! of the
General Land Office of February 19, 1917, holding the alleged loca-
- tions ‘to be null and. void because not supported by sufficient, dis-
covery and also for want of good faith on the part of the mineral
claimants. - ‘
.. The claims. in. questlon purport to have been loca,ted in 1909 and
;1910 and ‘are within- the limits of the Wasatch National forest.
‘They are also included within ‘an area reserved ¢ subject to all:legal

rights heretofore acquired under any law of the United States ™ from
all forms of location, entry or appropriation, “whether under the =

- mineral or nonmlnera,l land laws of the United States,”- by the act of=
September 19, 1914 (88 Stat., 714).

.:February 14 1911, the Gray Trust Company clalmlng as trans-'\
feree of the onglnal locators filed application for patent to the area
in question, but withdrew the same February 6, 1912. The applica-
tion was by the Commissioner’s decision of Aprll 9, 1912, formally
rejected, but in the same decision the local officers were dlrected to -
proceed against the claims on the charges:

1. That no dlscovery of mineral has been made. . :
-2:: That $500 has:not been expended mimprovements and - development,

3..That. these: claims were not. located in good faith for mining purposes, but -

for the value of the lands as a summer resort and a-site for cottages and
amplng purposes. . = .

Hearmg was had, after due notlce, on said charges commencing
December 9, 1912, with the result above stated. ~ At the hearing the
c]almant sought to show that the land in question was chiefly. valu-
able on. account of deposits of limestone, sandstone, fire clay and
aluminum disclosed thereon. From a careful reexamination, of the
record the Department is not convinced that the Jand contains fire
clay. in workable quantities, if indeed the small deposit referred to
‘as such can be properly termed fire clay; or that metallic alumlnum
can be profitably extracted from any substance shown to exist upon
the land. _

"The motion, ehallenges the correctness of the de01s1011 of. the De—
partment in so far as it concerns a deposit of sandstone situated in -
the northwest.corner of the area-asserted by witnesses for claimant
to be commercially valuable as a building stone and to be of the same
character and quality as the deposits. situated. on a. tract ad]ommg
. the area here in question on the west which had been quarried and
disposed of in Salt Lake City, from which the land is about'10 miles
distant. In connection with the motion, however, the claimant’ filed
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-

‘two newspaper clippings wherein ‘it is stated that one Le(xrande
Young, president and owner -of all the outstanding stock of a rail-.
road company, owning a railroad ‘coustructed for the purpose of

transporting to Salt.-Lake City building stone from the quarry on . -

said adjacent tract, in which quarry, it appears, Young was largely
interested, had after nine: years of unsuccessful operation of the
road, sought permission of the utilities commission to dismantle. the
- track and equipment and discontinue ‘operation of the road for the
reason, it would seem, that the demand there for red and white sand-
~ stone of the quarries had fallen off as’a result of the growth of the
cement industry, just when the line - was completed.. This showing
very strongly tends to sustain the conclusion heretofore reached by
the Department that the sandstone deposits in- part relied upon by
‘the claimant as & basis for one of the locations in questlon render _
. the land of little, if any, value, on account thereodf. ‘

- As to the limestone deposits, the existence of which upon portions
of the ground is testified to by claimant’s witnessés, it is sufficient to
say that they have not been demonstrated to be of such quality as to
give them any substantlal value over and above other limestone
deposits of that region which are there shown to exist in immense
' quantities and more' favorably situated with relation to transporta--

tion facilities, or otherwise to bring them  within the cateO'ory of
‘mineral deposits subject to location under the mining laws.

There are filed with the:motion a number of certificates of analysis
of samples of more or less argillaceous limestone alleged to have been
taken from the land, which it is declared form an excellent substance
for use in the manufacture of Portland cement. It is also stated that
disintegrated: portions of the same deposits which it is alleged occur
in immense quantities on the 1and, make a very serviceable road sur-
facing” material which has been and is now being used by the
authorities of Salt Lake County for that purpose w1th hlghly bene-
ficial results.

“The Department is not persuaded however, that as a Portland

" cement ingredient the deposits referred to are of such an exceptional

nature as to warrant the rthudlca,tlom as minera] of land upon which
they may be shown to exist.  Nor does the mere fact that a deposit
is or may be used in the constructmn or surfacing of roads render "
land upon which it occurs mlneral land within the ‘meaning of the
: mmmg laws. ‘ -

For the reasons stated no ground is shown to disturb the decision
of the Department complained of. It is accordmgly adhered to and
the motlon for 1ehearmg demed T :
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" INSTRUCTIONS. .
. Februory 3, 1919.

, PoTASH WITHDRAWAL—ACT oF JULY 17, 1914—RESTRICTED PATENT

Public lands in and adaacent to Searles Lake, California, withdrawn or class[-

_.fied .as valuable for. potash, and not-embraced -in an.existing lease under
the act of; October 2,1917, may. be patented upon proper: application, with
the reservation of the deposits to. the United States under the prov1sions of”
the act of July A7, 1914 ; |

Voerrsane, Hirst Asszstomt Sem’etamy ‘ ' '

“T'am in recelpt of your [Commissioner of the General Land Ofﬁce] :
letter of January 28, 1919 (“ FS-D” MAM), requestmg instructions
as to nine. soldiers’ addmonal homestead applications filed on Sep-
tember 30, 1918, by Francis Marion Smith, at Independence, Cali-
fornia, under the act of July 17, 1914 (38 Stat:; 509), as.follows: -

05629, Tots 1, 2, 3,74, 7 and 8, Sec. 6, T 2 S, R. 43 E. M. D. M.;

05630, lot 4, Sec.'5, T. 26 S., R. 43 B.; R

. 06631, SE  NE. },S906T26S R43E ) ’
05632, SW. 1 NE. §, Sec. 6,T. 26 S, R- 43E
05633, SW. 3 NW. '}, Sec. 5, T. 26°S,, R. 43 H.;
. 05634, Iot} 11, Sec.-81, T. 25'S., R. 43 B.; )
<0 05635, lot12,-Sec. 81, T. 25 §;, R. 43 B
" 05636, SE.. 1 SE. }, Sec..31,T..25 8, R. 43 B.3
05637, SW. 1 SH; 1, Sec. 31, T..25-5,, R. 43 E. .

The above described lands are embraced in Executive order of
February 21, 1918, Potash Reserve No. 2, California No. 1, which
directed that they be “withdrawn from: settlement; location; sale, or
entry, and reserved for classification andvm aid of leglslatlon aﬁ'ect-
ing nonmetalliferous mineral dep031ts
- It appears that the Director of the Geologlcal Survey has reported
that all of the lands-in 05629, except-lot 1 and those in 05632, 05634

~and 05635, have been found to~ be nonmineral in character. and that
steps will shortly be-taken to restore, them to. entry. .. The present -
applications are stated to be for the interest of the West End Con-
solidated Mining Company, which has been awarded s lease under -
‘the act of October 2, 1917 - (40 Stat 297), Independence 05474, for
land in Sec. 13 T. 25 S, R. 43 E., and Secs. 18, 19 and 30, T. 25 S.,
R. 44 E., M. D M., the company des1r111g the present tracts. for: the'
purpose of constructing such plants as are necessary to conduct ‘suc-
cessfully its opeérations under.the lease.” You request to be advised
as to whether the applications may be patented, all else being regular,
with the reservation provided for in-the act of July 17,1914, supra.-

Section 1 of the act of July 17, 1914, pérmits of the entry of lands -
withdrawn or ‘classified as potash or valuable for such a deposit,
« Wlth a view of obtammg or passmg t1tle Wlth a 1eservat10n to the
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van'ited‘States’ of the deposits om ‘account of which the"la'nds were

withdrawn or classified or reported as valuable, together with the

right to prospect for, mme, and remove the same.” Section 2 vpro? ‘

~vides that the— .~ -~ .

#xl patent shall contam g:3 reservatlon to the Umted States of: the deposits
- on ‘account’ of ‘which  the lands so ‘patented were withdrawn “or ‘clagsified or

reported’ as valuable, together with the r1ght to prospect: for, mme, and remove:
the ‘same, such deposits to -be subject to disposal- by ‘the. United- States’ only

as shall be hereafter expressly directed by law. Any’ person qudlified to acquire
the reserved deposits may enter upon said lands with-a v1ew of plospectmg for
~the same upon the approval by the Secretary o(f the Interlor of a bond or un-
der takmor to be filed with him as securlty for the payment of all damages to the

crops and 1mprovements on such lands by reason of such prospectmg, the -

measure ‘of any such damage to be ﬁxed by agreement of parties or hy a eourt

of competent jurisdiction. .- Any’ person who hag acqmred from ' the  United -

States theititle to or the right to mine and remove the reserved deposits, should

the - United States d1spose of the mineral dep051ts in lands, may reenter and .

reasonably incident to the mining and removal of the minerals therefrom, and ’

mine and remove such minerals, upon payment of damages caused thereby fo
the owner of.the land, or upon giving a good and sufficient bond or unde1 takmg
therefor in an action inétituted in -any. competent ‘eourt to ascer tam and ﬁx said
- damages. * ¥ % :
Under section 1 of the act of Ootober 2, 1917 supm, these lands are
not subject to the prospecting permlt prov1ded for therein. Sectlon
2 of that act provides: ~ e - SRR

That the potash deposits in the pubhc lands in.and: adjaoent to Searles
" Lake'in what: would :be if surveyed townships -twenty-four, twenty- -five,. twenty-

six, and twenty-seven . south of ranges- forty-two, forty-three, and forty-four,

east Mount Diablo meridian, Oahforma, may be operated by, the United States
or may be leased by the Secretary of the Interlor under the terms and pro-
visions of this Act. ~* % *

Section 3 of the act authorizes the Secretary of the Interior to

grant the exclusive right to use, during the life of the permit or lease,
a-tract of unoccup1ed nonmineral public land, not exceeding forty .

acres, for camp sites, reﬁmng Works, ete.. Sectlon 6 contams the fol—
lowing proviso:. e
That said Secretarv in' his dlscretmn, in makmg any lease under this Act
©.may - reserve to ‘the United ' States the rlght to dlspose of the surfaceé of ‘the
lands embraced within such lease under existing law -or laws hereafter enacted,
in so far as said surface is not necessary for use of: the lessee in éxtracting
and removing the deposits therein. * .* * : . o

Seotlon 9 of the act provides:

That the prov1smns of this Act shall also apply to all depos1ts of potassmm
salts in.the lands of - the Unlted States which may . have. been ‘or may be dis-
:uosed of under laws reservmg to the United States the potassmm deposits . with
the right to prospect for; drill, mine, and remove theé same, subject to such con-
ditions as to-the use and occupancy of the surface as are or may" hereafter be

_-provided by law, . .

1
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- Under section 12, the deposits referred to in the act of October 2,
1917, are subject to dlsposmon only in-the form and manner prov1ded
for in that act. - ‘

Tt should be noted: that the prov1so to sectlon 2 apphes solely to
the deposits of potash. in the designated townships. No provision
~of law has as yet been enacted whereby the United States itself may
. ‘operate such deposﬁ;s, and the present tracts are not embraced in any
lease.

_Under section 2 of the a.ct of J uly 17 1914 the- underlymcr deposfr,s
in. these tracts, if patented, would be sub]ect,to disposition’ by the
United States upon furnishing the security for damages to the:sur-
face, etc.,, as provided therein. - No' reason. is here apparent why
similar patent may ot be issued for the surface of such of these
- tracts as are classified to be mineral in character. In fact, such action”
is in harmony with section 9 of the act of October 2, 1917. -

The present case is to,be:distinguished from State of California -
et al. (44-1. D. 127), which related to a naval reserve in the State
of California, and which held that an application to secure title
therein, with a reservation of the oil deposits to the United: States,

- should be rejected. There, prior to the act of July 17, 1914, supra, .
the Government, in addition to Wlthdrawmg the land for the purpose -
of classification and prospective leglslatlon, as in the present order,

~ had appropriated and dedicated it to maval purposes, being Naval-
Petroleum Reserve No. 1, which directed that the lands be “held for
the exclusive use or beneﬁt of the United States Navy until this order

, 1s revoked by the President or by act of Congress.” TIn other words,
there was an absolute reservation both of the land and the underlymg :
deposits for the use of the Navy, but no such reservation is here -
present.

You are accordmgly advised, in the absence of other objections,

" that the applications for such of the tracts remaining withdrawn or
classified as valuable for potash, may be patented, with the reserva-
tion of the- deposfus to the Unlted States under the act of July 17,
1914, supra.

R

STOCK-RAISING HOMESTEADS—-CIRGULAR 523 AMENDED

‘ INSTRUCTIONS
[Circular No 635] '

DEPARTMENT OF THE INTERIOR,
T S - GexeriL Lanp Orrics,
' ‘ Washmgton, D. 0. Febmcwy 8, 18919,
Rec1sTERS AND RECEIVERS,
Unrrep StaTes Lanp OFFrces
- Attention is directed to the second sub- paragraph of pargraph 13
(b) of c1rcu1ar No. 528 (45 L.-D. 625—634) directing that, in case of

~
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conflict between: two or more applications entitled :to' preference
under section 8 of the act of December 29, 1916- (39 Stat 862), the
,papers be forwarded to this office for consideration.. '
‘It is now directed that; before forwardmg the papers 1n accord—
ance with the above cited instructions, you not1fyd;he various appli-
‘cants for the conflicting preference rights, that they will be allowed
thirty days from receipt of notice within which ‘to agree among
themselves upon the division of the conflicting tracts by subdivisions, -
and that if they: fail to come to an agreement the records will be for-
‘warded to -the General Tand Office where a- division will be-made.
If the parties agree to a division you will allow the applications; in
the absence of other objection; in accordance with their agreement.
The notices should be sent by ordinary mail but you will note on
your records the date mailed and wait until35 days elapse before
forwarding the cases to this office utiless an agreement is filed. Your
’ 1eport should indicate When the notlces were issued. ;
: : : (JLAY TALLMAN,
OommZSSzoner.
Approved : :
Arsxanper T. VOGELSANG, o
Fzrst Asszstcmt Secreta'r'y ‘ R R RN

JERS

SALE OF KIOWA COMANCHE APACHE AND, WICHITA LANDS——
' REVOKED : ,

INSTRUCTIONS

o

. DEP'ARTMENT OF THE INTERIOR,
' . Generas Lanp Orrice,
Washmgton, D. 0. Febuary 11, 1919

}REGISTER AND RECEIVER, -

 Gurarme, OKLAHOMA. -
Departmental instructions of January thirty-one mneteen hundred
fourteen (43 L. D., 87); are hereby revoked as to future sales.
, v - CraxY TALLMAN
C’Onwmsswner.
Approved : : '
Avexanper T. VoerLsaxe, .
- First Assistant Seoretary :
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 GOLDEN CENTER OF GRASS VALLEY MINING COMPANY

: Demded Februar _/ 15 1919

MINING CLAIM-—TOWNSITE PATENT—PRACTICE

A mineral claimant of land- included in-a. townsite patent is:entitled, upon

' applying for a mineral patent, to a hearing as to the charvacter: of the-land,

" where he makes prime fecie showing that, at the date of ‘the townsite entry,.
such ‘land was known' to. be mineral or: was held under: ‘valid mmeral :
locatlon :

: DECISION DISTINGUISI—IED

Gase of ‘Dower 'v RlChaldS (151 U. S 658),.cited and dlstmgulshed

VOGLLSANG, First Assistant ;S’eoremry

This-is an rLpp&&l from the decision of- the Comm1ssmner of, the ‘
General Land Office, October 22, 1918, rejecting the appllcatlon of

- the Golden Center of Grass Valley Mlnlng Company for a mmeral

: patent for the Roche Rock lode claim, survey No. 5116, situated ‘in-
" the SE. } of Sec. 27, T. 16 N., R. 8 E,, M..D. M mthe Sacramento,'
Cahforma, land district, and denymg the a,ccompanymg pet1t10n of
said company. for a hearing to determine (1) whether or not any part
of the land embraced within said claim as surveyed for patent was
- known on June 18,1869 (the date of the townsite entry below men-
tloned) to contam minerals of such extent and value as to ]ustlfy
expenditures . for the purpose of extractmg them, (2) whether or not
at said date any part of said land was held as a mining claim, which
possession was recognized by local authonty, and-(3) whether any
part of said land was at said date- a valid mlmng clalm or possessmn

held under existing law. , ‘

On March 17, 1868, the 1ncorporated Town of Grass Valley made'
deelaratory statement, under the act of March 2, 1867 (14 Stat., 541),
for sundry lands as a townsite, 1nclud1ng said Sec 27; on J une, 18,
1869, said town made entry of certain of said lands, 1nclud1ng a part
of- sald Sec. 27 embracing the mineral claim now involved; and on
October 4, 1869, a hearing was had before the reglster and receiver,
* under mstructlons from the General Land. Office, as to the character-

of the lands embraced in the townsite apphcatlon ,

Said hearing was not initiated by. the mineral claimants of any
‘lands embraced in the townsite appllcatlon ‘but was directed in pur-
_suance of what appears to have been at that time the practlce of the
" General Land Office in case of application for a townsite. The min-
‘ing claimants, as well as sundry preemptloners, were served with

citations, and some of them appeared at the hearmg, but no one-ap-
peared in behalf of the owners of what was known as the “Drome-
- dary mine,” embracing the area of the present mineral. apphcatlon
Wltnesses testified, however, relatlve to the comparatlve value of

—
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that ground for mining or townsite purposes. There was no appli-

catlon pending for a patent for. the Dromedary mine.

. The local officers’ report of the hearing to the Commissioner, on
file in the record relatlng to the towns1te, states:

.No -effort hag been made. to. disprove the mineral off these lands; each and
every 40 acre tract is covered by mineral affidavits of miners charging the
land as mineral.: The supplemental act of Congress, approved June 8th, 1868 .
seems to provide that town lots may. be proven upon mmeral land.

- Said act of March 2, 1867, supre, permits and regulates the'entry
for a townsite of public lands occupied as a townsite and therefore
not subj ect to enfry. under the agricultural preemption laws; its final
~ proviso being, * that no title shall be acquired under the prov1smns
of this act, to any mine of gold sﬂver, cinnepar, or copper.”

The supplementary or amendatory act of June 8, 1868 (15 Stat.,

- 67), simply reenacts the permission granted by the orlgmal act oi _
March 2, 1867, ~supra, with the addition of sundry provisos, among
them thls, “that no title under said act of March 2, 1867, shall be -
acquired to any valid mining claim or possessmn held under the ex-
1<=t1ng laws of Congress.” These prov1sos ‘quoted from said two acts
are consohdated and reenacted in the Rev1sed Statutes as section
2392, :

There appears, therefore, to have been no foundatlon for the con-
struction given to said act of 1868, by the local ofﬁcers in their re-
port of the hearing to the Commissioner.

Notwithstanding, the Commissioner, by letter © G ? of J uly 3,

1871, to the local officers, held the lands—specifically, said SE. l, ‘

of ‘said Sec. 97—to be more valuable for agricultural and townsite
purposes than for the mineral contained therein. And subsequently
- a towhsite patent issued for certain of said Iands , including the area
of the present mineral apphcatlon ‘

On the strength of the finding of comparatlve value for townsite
or for mining purposes embodied in said Commissioner’s letter of
1871, the Comm1ss1oner, in the decision under appeal, affirming the .
local officers’ action, has denied the hearing sought and dismissed
the mineral apphcatlon, whlch is_baséd on title derived under a
relocation in 1879, the possessory right of the owners of the Drome-
dary mine havmg become forfeited for nonperformance of the re-
‘quired assessment work for 1878.

- But the decision of 1871 was clearly not blndlng as to the ground
embraced in a mine of gold or “a valid mining claim or possession
held under existing laws,” in view of the restrictive provisos quoted
from the acts of 1867 and 1868, supra. Nor was the townsite patent
- issued in pursuance of that demsmn operative to convey title to such
ground 1f any such was embraced in its description.. Such lands are

A
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reserved by the terms of the townsite. law even 1if the reservation. -
was not expressed in the. patent L
In Lalande ». Townsite of Saltese (32 L. D , 211), a protest of
mineral claimants / /against a townsite entry Was dismissed because-
needless for thelr protectlon the deelsmn holdlng (syllabus)
LA patent. issued under the general:townsite: laws. % . % #i jg 1noperatiVe
to .convey. the title to any lands known to be valuable for minerals at-the date

of the townsite ‘entry; or to any valid- mining clau:n or possessmn held under
the mining laws at the-date of such:entry. ‘ !

‘In the body of sald dec1s1on 1t is. stated

The protestants have mstltuted no proceedmgs in the Land Department look-

) - ing to the aequisition of ‘the paramount title fo the: lands embraced in their

alleged mining claims. In-the absence of such proceedmgs, the Land Depart-
* ‘ment should not undertake to determlne thelr 11ghts as to said lands. The
proper time to' make such’ determmatmn Ay # will be when application
for patent. to the same, or:any. of them, shall be filed under the mining laws.
To the same effect are several other decisions of this Department
Huhngs v. Ward Townsite (29 L. ‘D.,’21)5 Telluride Additional
Townsite (83 id., 542) ;- Nome and' Smook Co.et al. ». Townsite of
Nome (34 id.; 102), On Review “(id., 276). ‘All.these cases arose
~ under the act of March 3, 1891 (26 Stat., 1095), which incorporates
the same limitations-set forth in the prov1sos above quoted and ‘also
" a proviso that— ' ‘

. {,

No '-entry shall be madeiby such miherai»iiein clainiant for surface ground' '
‘where the owner or-occupier of the surface ground shall have “had ‘posséssion
".of the same before the Linceptionl of the title of the mineraléyein.ﬂelairnant. :

" The case of Dower w. Richards (151 U. 8., 658) is not contrary
to the principle of the departmental de0151ons cited, the decision ‘of
the United States Supreme. Court adverse to the mineral claimant
in that case resting solely upon a finding of fact by the trial court
that the mineral claim had been Worked out and abandoned prlor
" tothe date of the townsite patent.. ‘

The appellant makes a strong prima facie showmg, by the aﬁi—
davits, filed with-its pet1t10n for a hearing, of six individuals cogm-

- zant of the local conditions in 1869, that its case falls within the pro-

“tection: of the provisos quoted and also within that of the‘act of ~

- March 8, 1865 (18 Stat., 529; 030), reenacted as section 2386 R S
and declarmg that— _
' Where mineral veins are possessed wh1ch possesswn is’ recogmzed by local
authority, * *.- % ‘the title to town lots to be aecguired shall be subJeet to :
.. such recognized’ possessmn and the necessary use thereof . * . #7"%
The decision of the Commlssmner is reversed and he i is dlrected ;
to order the hearing sought by.the mineral applicant. In view of
the advanced ages of those cognizant of local conditions in 1869 it'is
further dlrected that the hearlng be ordered Wlthout delay
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WILLIAM B. NEHL.

Demded February 15 919

STOCK-RAISING HOMEst—ENTBY IN LmU oF RELINQUISHED ENTRY N

One who relmqulshes an entry, made under the prov1s1ons ‘of the homestead

laws, embracing an area of less than 640 sdcres of land of the chalacter

- described in the stock- ralsmg homestead act of December 29, 1916, :in: order

; to avail himself. of the- privilege conferred by section 6 thereof. to. make an

" .entry for. the full area of 640 acres in lieu of the:former .entry, must, sup-

port such application. with corrobordted showing fully meeting: the require:

ments of the act and regulatlons thereunder, but he is not requned to

comply also with the terms of the second homestead entry ‘aet of Septem-
-ber. 5, 1014 : : RTINS RIS D S

VOGELSANG First dssistant Seoreta'ry _

" April 16, 1917, William B. Nehl ﬁled apphcatlon 03437 9 to make
second. homestead entry under the act of F ebruary 20, 1917 (39 Stat.,
926), for the N. 3, N. § SE. §, N. 3 SW. §, N. %S 3 SW. i,and
lots 1-and 2, Sec. 17, T. 20 N., R 21 E., B. H. M., containing: 591 55
acres; in- the Lemmon, South Dakote, land dlstmct : e
~ On that day he also filed a relinquishment of homestead entry
032384, made under section 7 of. the enlarged homestead act for 160

acreg, .

~ On July 23 1918, the Comm1ss1oner of the General Land thce
~ decided that sald entryman was not qualified'to makesaid entry
084379 for the amount of land applied for, because, ‘having relin-
qulshed his entry 032384, his right to- another entry in place thereof
is governed by the provisions of the act of: September:5, 1914 (38.
Stat., 712), which required the applicant to show, among other
thlngs, that his former entry was lost, forfelted or abandoned be- -
cause of reasons beyond his control, and the Commissioner held. that
the facts shown did not warrant the allowance of a second. ently'
under said act, from which decision appeal was taken to ‘the De-
partment. '

The entryman contends that he d1d not relmqulsh entry 032384.
to bring his subsequent entry within the terms of said: act, but that on
the contrary he was endeavoring to comply with the terms of section
6 of the act of December 29, 1916 (89 Stait.-862),: interpreted in para--’
graph 10a of Circular 523 (45 L. D, 625 629).  Said seotlon readS‘
as follows: , , T N DN

That any. person. WhO is the head of .a famlly, or who has arrlved at. the age
. of twenty-one years and ‘is a citizen of the United. States, who has emntered or
acquired under -the homestead laws, prior to the passage of this act, lands of
the character descrlbed in this act, the area of which is less than six hundred
and forty acres, and who is- unabl.e to exercise the right of additional entry
- herein conferrell-because no.-lands subject to entry ‘under this act adjoin the
tract so ‘entered or acquired or lie witkin the twenty-mile: limit: plovided for-in

this act, may, upon submlttmg proot: that he’ re51des upon and has not sold
the land S0 entexed or acqulred and agamst which land there a1e no encum-
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brances; rehnqmsh or reconvey to the United States -the land. so' occupied,
entered; or acquired, and in lieu thereof, ‘within the same land-office distriet,
may enter and acquire tltle to six hindred and forty acres of the land subject to
entry under this act, but must show compliance with all the provisions of this
act respecting ‘ther new entry and- “with all the provismns of exxstmg homestead :
- laws except as modlﬁed herein, : .

‘The entryman’ urges that the land rehnqulshed was stock-ralsmg
land of the character described in said act, but that he was unable to
exercise the right of a,ddmonal entry because no lands' sub]ect to
entry under said act ‘adjoined the tract already entered; or were -
Within twenty milés of said ‘tract; that he resided upon sa1d land,
_ and had not sold it nor the improvements thereon ; that there was no
encumbrance against said land, and that therefore he relinquished
said land to the gdvernment in ‘order that he might acquire title to

the land described in' entry 034379, now pending. Said lands ap-
' phed for were designated as stock-raising lands by order dated May
10, 1918, and the other facts alleged by the entryman, and necessary
to comply with the terms of said law, appear to be established, except
that the land: rehnqulshed had not been de51g11ated as’ stock- ralslng
land.

But the law does not requlre that the land rehnqulshed shall have
been actually de31gnated as stock-raising land at the time applica-
tion for other lands is made. It merely states that the land ‘relin-
- quished shall be of that character. And if'in fact the land relin-
quished is stock-raising in character, even though not designated,
the fact that the applicant had made and relinquished such a -home-
stead entry us in this case ‘will not deprive him of the right of taking
stock-raising land, if he complies with the rest of the terms of said
act. And he is not required to comply also with the terms of-the
act of September 5, 1914, referred to by the Commissioner. : ;

‘This” entryman regularly filed an application to have the land
applied for and the land relinquished designated as stock-raising "
land, and should the designation be made, his appheatlon should be
' accepted for the amount of land applied for-

‘The decision is reversed and the ca,se remanded for a.ctlon con-—
sigtent. herew1th , ~

" STEPHEN BACON
Demded February 19, 1919

) ENLARGED HOMESTEAD ag IDAHO——ACTS OF JUNE 17, 1910; AND SEPTEMBER 5- ‘
1916. - St : Lo

‘While or1g1na11y the: enlarged homeqtead act of TFebruary 19, 1909, did

: not-apply -to lands:in the Staté of Idaho, its provisions were extended
thereto by the act of June 17, 1910; and the amendment of:July.3, 1916,
adding section 7 to the original act, was likewise extended by act of Sep-’

. tember 5,:1916, - :

—
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VOGELSANG First Asszstcmt ;S’ecretcw"y :

February 2, 1900, Stephen Bacon made homestead entry for the.
SW. 4, Sec.. 17 T. 49 N., R. 4 W., 160 acres, Coeur d’Alene, Idaho,
land district, the seme‘bemg Indlan lands opened to entry under the
act of March 3, 1891 (26 Stat., 989, 1031).. Commutation proof was
‘submitted thereon :and. certificate issued June 16, 1903, which was
followed by patent September 9, 1904."

December ‘3, 1917, Bacon. ﬁled addltlonal homestead apphcatlon

015545 for the NE ;Sec 30, T. 89 N., R.- 69 W, containing 160 acres,
Douglas, V\Ty,oming, ’lahd district, un_der section 7 of the enlarged
homestead act of: February 19, 1909 (35 Stat.; 639), as amended by
the act of July 8, 1916 (39 Stat 344).
.. On the same dey he filed h1s apphcatmn 015546 under the stock-
raising. homestead -act of December 29, 1916 (39 Stat., 862), for the
N. % Sec 29, T. 39 N., R. 69 W., contalmng 320 acres. These appli-
cations were aceompemed by petitions for the de31gnet10n of all the
"described lands under said respective acts.-

. Both of said applications. were rejected by the local ofﬁeers that
under the enlarged homestead act upon the ground that said act did
not apply to lands in the State.of Idaho, and that under the stock-
raising act for the reason that: the apphcatlon under the enlaroed
homestead act had been disallowed.

. May 4, 1918, the Commissioner. of the Genera,l Land Ofﬁce in his
decision upon appeal said that the local officers erred in holding that
the enlarged homestead act did not apply to.lands in the State of
Idaho, as such homesteads in that State were prov1ded for by the act
of June 17,1910 (36 Stat., 531), and that the act of July 3, 1916 (39
Stat., 344:), amended, the orlgmal enlarged homestead act by adding
section 7 thereto, which was by the act of September 5, 1916 (39

Stat., 724) extended to the State of Idaho; that aecordmgly there; T

was no reason why Bacen could not make such additional entry in
Wyoming under said section 7 of the enlarged homestead act. as
amended, prov1ded that the de51gnat10n requirements as to both the
 tracts embraced in his orlgmal entry and those in his addltlonal ap-
‘ ‘plwetron were complied with.

‘Regarding the stock- -raising apphcatlon, it was held that as that
. act does not authorize an add1t10nal entry outside of a radius of

twenty miles from the original entry, said application could not be

entertained for the land applied for in the State of Wyoming. Ac-
cordmgly the application under the stock-raising act was rejected.

. The application under section 7 of the enlarged homestead act as -
amended was: returned - for suspension pending designation -of the
land applled for together Wlth that i Idaho covered by his 011g1ne1

' entry
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The decision appealed from was modified accordingly and atten-
tion was called to the fact that the designation petition did not cover
the land situated in Wyoming, but merely that included in the Idaho
“ entry, the same apparently being an oversight in the preparation of
the petition. The local officers were directed to notify applicant to
execute and file a supplemental petition correctly deseribing all ‘of
the lands of which the designation is sought under said enlarged
homestead act.

The applicant has appealed to the Department from that part of
said decision rejecting the apphcatlon under the stock-raising act, and
it is urged in support ther eof that the land in Wyoming embraced in.
the apphcatlon for additional entry under the enlarged Thomestead
act “should be construed as a part of the original homestead entry,”
and that the same bemg within twenty miles of the land applied for
under the stock-raising act, the entry of the latter should be allowed.

ReO"ardmg the apphcatlon made under the ‘stock-raising act, the
case appears to come under the rule announced in the: Makela case,
wherein Departmental de0131on was rendered. Decerber -27, 1918
(46 L. D., 509). In that case Makela had in 1897 made homestead
entry for 160 acres of land in South Dakota, upon which final certifi- -

- cate was.issued in 1908, and patent followed. The land having been
de51gnated under the act, of February 19, 1909 (36 Stat., 639), he, on
October 18, 1916, made an additional entry under sectlon 7 of said
act. January 25, 1917, he filed:application to make an entry under

~the stock-raising act of December 29, 1916, which was rejected for the
reason that the- 1and applied for was not Wlthm twenty miles of the
tract embraced in his original entry. .+ - L

The Department in its decision in that case sald

If it is kept in mind-that the first entry under the stock—ralsing act is.not an
additional entry under that law, ho matter 'how many prior entries under: other
. homestead laws have been made, the provisions as to making additional entries
will be more readlly ‘understood. In the opinion of" the Department it was not
the nl,111tent10n of Congress to Himit the maklng of original entrles under the
act to land within twenty miles of “former perfected entries under :other- laws.
But it does limit the makmg of entries to land within twenty miles of the land ‘
embraced in former unperfected homestead entrles under thls or other-laws and.
to perfecied entries under this law.

Tt is therefore not necessary that the land embraced in the apphca—
~ tion in'this case, under the stock-raising act should be: within twenty
miles of the land in the State-of Idaho covered by the former per- '
fected entry, as held in the decision appeale\d from.

Accordingly, following the decision in the Makela case, the de01s1on :
- of the Commissioner herein is reversed, and the case is remanded for
further consideration and action in the hght of that dec1s1on. e
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: EBNER GOLD MINING COMPANY v. T, G HALLUM ET AL,
Demded February 1.9 1919

MINING CrAIM——NOTICE OF MILL SITE APPLICATION. :

~ - Notice' of an application. for mill site under section 2337, Revised- Statutes,
Tocated for mining and milling purposes in-connection.with a lode mining
claim is accorded the same force and effect as that given to a notice of the

dpplication for the vein or lode clalm
MiviNG CLAIM—MILL SITE—ADVERSE PROCEEDINGS. ) ‘

In order to protect his rights, one claiming a mill site under section 2887,
Revised Statutes, is authorized and required under sections 2325 and 2326
to institute adverse proceedings against a’ conflicting ‘application for mill
site patent under said section 2837, and such proceedings properly insti-
tuted constitute a bar to further action. by the Department until the adverse -
suit shall ‘have béen decided. R :

ol :

DEPARTMENTAL DECISION DISTINGUISHLD
-Helena, Etc., Co. ». Dailey, 36 L; D., 144, d1st1ngulshed

' VOGELSANG First Assistant Secretary:

The Ebner Gold Mining Company has. appealed flom the declslon
of the Commissioner of the General Land Office of July 9, 1917,
directing the rejection and dismissal of its adverse claim. 03597
against the mineral application 03484 of T. C. Hallum ef al., for the
Arimildia and-other lode mining claims and the Hile Nos. 2 and 8 ..
mill sites, survey No. 1048 A and B, situate in the Juneau, Alaska,
land distriet.. .

The company also appealed from so much of the Commlssmner s

 decision as rejected its adverse claim 01760 against the soldiers’ addi-

tional application 01651, of Richard F. Lewis, for certain land situ-
ate in the same district, but has filed a motion to dlSl’IllSS its appeal
from that action and said motion is granted. o

The application of Hallum et al. was filed December 18 1916, and
contemporaneous publication and posting of notice thereof was had
for the statutory period endmo Februdry 26, 1917. The adverse
claim against said application was filed April 27, 1917, and alleged
that the Hile Nos. 2 and 3 mill sites included in the application con-
flict with two mill site claims known as the Taku and- Grand Rev1ew,-
located and owned by the company : :

That at the time of the locatmn ‘of said Taku and Grand Rewew mill sites
by ‘the adverse-claimant herein it owned and was developing and opening up a
number. of :valuable lode mining claims-in cloge proximity to said mill sites and
at an elevation up the mountam side from said mill sites to-make the said mill
sites very valuable to be used in connection Wlﬂl the development and opening '
up of the large ‘ore bodies embraced within the lode mining claims and propelty
then owned and bemg developed by said protestant and adverse claimant; that
all of said lode mining claims are contiguous to edach other and. form one eon-
tlnuous group of claims and are known as the Ebner Mine;, that said Ebner
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Mine as well as said Taku and Grand Review mill sites are contlguous to ‘each
other and are situated along Gold. Creek a- short distance from the- City .of -
7 uneau, Alaska; that at the time of the location of said Taku and Grand Review
mill sites the Ebner Gold ‘Mining Gompany, adverse clalmant herein had after
an ‘expenditure of: several hundred thousand dollars opened up tremendous ore

" bodies carrying geld and: ‘had ' a main ‘tunmiel cross cutting the formation and’

vein system 8 x 8 feet in the clear:and 8,600 feet; and had 8,000 feet of' develop- '
ment work done tipon said property in additio_n to the construction of five stamp
sampling -and milling plant and air compressor, and: had: appropriated.and used
the waters of Gold Creek by, constructmg 4,000 feet. of flume and about 450
feet of plpehne to' convey said water. to said Ebner Mine for the purpose of de-
velopmg and opemng up - the ore bodies ‘therein .contained. .

That the ddverse clalmant located said Taku and Grand Review m111 s1tes
for the purpose of usmg the same in connectlon with the treatment and reduc- :
tion of the ore bodies to be mmed from said mmmg property

. The i d1v1dua1 lode claims comprising the- group referred toin the

‘adverse claim as the Ebner Mine and for use in conmnection with =

which the said Taku and Grand Review mill sites are alleged to have
been located are not named in the instrument, but it otherwise ap—l
“pears from the. record. in the case that the group consists of 11 clalms, .
8 of which .appear to have been patented. :
Tt is urged by appellant that the adverse clalm is allowablev
tinder the provisions of section’ 10 of the act of © May 14, 1898 (30 Stat.,
409, 414). It is sufficient to say, however, in answer to this conten-
- tion, that the adverse claim was not filed within the period prescribed
by said act and for that reason Would in no event. beentitled to. con-
51derat10n under the act. ‘ : :
“The instrument, however, was filed Wlthm the perlod prescrlbed by'_
the act of June 7 ‘1910 (36 Stat., 459), which declares that in the
District of Alaska adverse clalms ~authorized and provided for in

sections. 2325 and 2326, Revised' Statutes, may be filed at any tlme o

during the period of pubhcatlon or' within 8 months thereafter. "It
further appears that suit has been instituted in support of the adverse
“claim and is now pending.: The case therefore presents for depart-
mental determination the question as'to whether oneclaiming a mill’
site under section 23317, Revised Statutes, is required or authorized
under sections 2825 and 2326; Revised Statutes, to institute adverse
proceedmgs agalnst an apphcatlon for patent to said ground under
- ‘the same section: in order to protect his rlghts
Said section 2337 provides that— ;
‘Where- nonmineral land not contlguous to the vein or lode’is’ used or occu- -
- pied by -the: proprietor of such vein or lode for mining or milling: purposes, siich
nonadjacent surface ground may be embraced and included in-an application )
for a.patent for such vein or lode, and the same may- be patented therew1th -sub-

ject to the same prehmmary reqmrements as to survey and notlce as are apph-
cable to veins or lodes, *: * &

115594°—VOL 47 ~—19——3
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By section 2325 it was prov1ded that upon the ﬁhng of an apphca-

tion for patent to 2 lode mining claim notice thereof shall be pub-i' :

11shed and posted i'or a period of 60 days and. that——:

If no adverse, clalm “shall be ﬁled with: the reglster and the receiver of the:

‘ properland office at the explratlon of the sixty days of pubhcatlon, At shall'be.:

assumed  that the applicant is entitled to a patent, . * ®* % and that mno. ad-
- verse claim. exists. e T '

Seotion 2326 prov1des that—

Where an adverse clalm is filed. durlng the perlod of pubhcatmn, 1t shall be
upon oath of the person or persons m‘lklng the Same, “and ‘shall, show. the
: nature, boundaries; and extént of such: adverse” claim, and all proceedlngs,'
- except the publicatlon of notice and makmo- and fling’ “of the affidavit thereof_
shall be’ stayed ‘until the controversy shall havé been settled or dec1ded by a
court of competent jurisdiction, or’ the adverse claim waived. It shall be the
duty -of .the-adverse claimant, within' thirty days after filing his clalm 1o
commence proceedings ‘in ‘a’court of:competent, jinisdiction, to .détermine- the ;
questlon of the, right of: possessmn ‘and. prosecute ‘the same. with - reasonable,
d111gence to final Judgment, and a failure so. to do shall be a waiver of his.,
adverse claim. After such judgment shail’ have been rendered, the party entitleéd

to: thé possession of: the cldim, ot any portion thereof, may, without giving furt: i
ther. notice, file a certified copy of the Judgment-roll with the reglster ‘of the:
land office, together with the certificate of the Surveyor-general that the requi- :
Lgite amount of labor has been expended or improvements made thereon, and the:

descrlptlon reqmred in other cases, and shall pay to the recelver ﬁve dollare
: per acre for:hig clalm, together with the proper fees, Whereupon the whole,
proceedmgs and -the Judgment—roll shall be certified by the. reégister 'to the *

Commissioner of the General Land Oﬂ‘ice, and a° patent shiall issue thereon for ‘-

the claim, or ‘such’portion thereof. as’ the apphcant shall appear, from the.
decmon of the court; to rightly. Dossess.

The foregoing. provisions were: Wlthout change carrled 1nto the;
Rev1sed Statutes. from sections 15, 6 and 7, respectwely, of the gen-
eral mining act of May 10, 1872 (17 Stat., 91). S ,

JIn providing:that a mill site claim may, subject to the same reqmre-
ments as to preliminary notice as are applicable to veins-or lodes; be:
embraced and- included in an: application for patent for the vein
or;lode with which. the mill site is used or occupied for mining or
milling purposes, Congress clearly intended that’ notice of the: ap-
plication for the mill site should be accorded the same force and -
effect ag’ Would be given a notice of the application for the vein or
lode. . The effect of such notice of. application for the vein or:lode
'is, in the absence of adverse claim filed within the prescribed period,
_to give rise to the assumption under the provisions.of section 2325
that. no. adverse clalm ex1sts and that the apphcant is. entltled bo &

patent o a successhul adverse clalmant complymg Wlth the requlre—':

. ments of the section, to all or such: portlon of the vein or lode applied

for as a successful litigant shall’ appear from the declsmn of the
court to rlohtly possess. :

.
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Considering'these provisions. tdgether, which, as before stated,
. wereall contained in the general mining law of 187 2, the Department
is of opinion that they: not ‘only permit but requlre prosecution of .
adverse proceedings by ‘one claiming a: mill site-in conflict with
' another mill site embraced n’ an apphcatlon for patent. - While the
' -prec1se questlon has not herétofore, so far as the Department can find,
been passed upon:by: éither-the courts or the Department, it is to be
- noted that the courts, both Federal and State, have recognized mill
sites as proper subjects for adverse proceedmgs and have entertained
adverse suits respecting them. - Durgan ». Redding (103 Fed.,; 914}
Shafer ». Constans (3 Mont.; 369) ; Cleary ». Skiffich (65 Pac ,.59).

. It is true that in Helena etc :Company #. Dailey (86 L. D, 144),

the Department: held that. sa,ld sections.2325 and 2326 do not requlre
- adverse proceedmgs in court by a mill site claimant in order to

: protect ‘his’ rights' as against an application for patent to. a-lode
claim in conflict with the mill site, but that by protest proceedingsin
"the Land Department the mill site claimant can litigate all matters
relating:to .the ownership and validity of his claim.  Tn:that case,
however, the fundamental ‘question was as to.the character: of the
land in- dispute and:the.départmental: ruling was based upon the -
ground that said: section” contemplated” judicial “proceedings to de-
termine only. the right of possession as between claimants under the
‘mining laws and not'to decide controversies respecting the character
of publicland. In the case at bar; however, both parties are claim-:

- ing the land to be ‘of. the same character and subject to disposition

under the: same: provisions of the law, the: only questlon involved: =
. being as to which of the partles s entltled to possessmn under thelr. ‘
" respective 1ocat10ns

Tt is accordingly’ held that: the adverse claim’ of appellant is prop-
erly filed and that the.same constitutes a bar to further proceedings:
" by - the Department until the. adverse suit 1nst1tuted thereon sha,ll
have been determined. : . .
The demsmn appealed from is accordmgly reversed

' ELnoiv"AvMe‘MAHAN |
Deczded February 19 1919

: HOMESTEAD APPLIGATION—-—A_PPEAL FROM: REJECTION—-CHANGE OF INSTR‘UCTIONS

Where a homestead apphcatlon is ﬁled for. a tract classified as timbet. land
accompamed by, a petltlon for. reclass1ﬁcat10n, which. apphcatwn is’ re-
jected because of faﬂule to tender’ one-ﬁfth of the purchase price, and .
apphcant appeals therefrom, subsequent instrictions dlrectmg the reJec-

: -t1on of 'all apphcatlons for lands S0 clas51ﬁed W111 prevent the apphcant

. from - -securing: the suspensior ‘of ‘such! apphcatlon by thereafter deposmng Lo

the required payment of purchase money
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VocELsaNG, First Asswmfnt Secretary: . ‘

Eldon A. Mé¢Mahan has appealed from a declsmn of the Commls-
sioner of the General Land Office, dated October 4, 1918, rejecting
" his application to make homestead entry under sectlon 2 of the act
of April 28,1904 (83 Stat., 527), for the SE. $ NW. 1, Sec. 10; SE.
“SW. 4, SW SE. 1, Sec. 8, T. 3¢ N, R. 30 E., W. M,, Wlthm the’
Waterville, Washmgton, land dlstrlct as addltmnal to homestead
entry for the NE. 1 NW. 1, Sec. 10, said townshlp and range, the
- lands*being within the former. Colvﬂle Indian Reservation. - ol
© June. 14, 1917, McMahan applied to make additional entry for-‘
said land. The tracts are classified as timber land. The same date:

* - the local officers mailed notice of rejection to the applicant, assign-

ing as reason therefor that the land was classified as timber land and |,

" not subject to entry; that the. applicant did not tender one-fifth of .

the purchase price of the land, and that the apphcatmn was not in
proper form.

June 27, 1917, applicant ﬁled an apphcatlon on the proper: form
to malke addltlonal entry of the said land together with-an applica-
tion for: reclassification thereof. In rejecting the second applica--
tion the-local officers assigned as reason therefor, that applicant did
not tender:one-fifth of the purchase price of the-land with his appli-
cation. Applicant appealed to the Commissioner. and, on. July 6,
1918, the Commissioner affirmed such rejection.  August 21; 1918;
the local- officers -advised the Commissioner: that applicant had on;
that date. deposited one-fifth- of the appraised price of the land: for:
which official recelpt had been issued. -October 4, 1918, the Commls-
~ sioner advised ‘the local officers that at the time the apphcatlon was:
filed, under the practice then in force, the application should: have
been received and suspended had the required paymient of- purchase
monéy beer tendered, but that the present practice, however, requires

the rejection of applications for lands on the reservation classified” = =

. as timber.* He further stated that such practice -follows instructions
given the local officers by telegram dated July 13,1917, in which they
were directed to reject such applications and ordered:that!the rejec-
~ tion stand. The case is before the Department cit appeal by appli-
cant from the last mentioned decision,
) The record has been eéxamined and mo vahd reason appears for
. disturbing the action taken by the Commissioner. Applicant gained
_ no rights by the filing of his application of June 27; and he was given’
notice upon rejection of his application of June 14-that it was neces-
sary to deposit one-fifth of the purchase money with his applica-
tion. Notw1thstandmg such knowledge, he failed to deposit such
amount. with his. application of June .27, but attempted.to gain a
preference rlght by filing a petltlon for- reclasmﬁcatlon. Had he



47] DECISIONS RELATING TO THE PUBLIC LANDS. 237

‘deposited a requisite amount, under the practice at. that time; his
~application would have been received and: suspended pendlng field
investigation. Having no rights in the prernlses he can not com-
‘plain’ of - thé subsequent change of practice requiring the rejection
of applications for lands on the reservation classified as timber of
which the Jocal officers were notified on J uly 13, 1917

The declslon appealed from is afﬁrmed

~ SMITH v. EDGMON..
Decided Febmary' 1‘9‘ 1919 ‘

© CONTEST. AFFIDAVIT—-AMENDMDNT——RELINQUISHM_ENT OF L‘NTRY :

Where a contestant appeals from a dec1s1on holding that. the charges contained :
in his affidavit are insufficient, he does not by so doing forfeit the right to-

: _thereafter file an amended affidavit:of contest; and where a rehnqmshment c

‘of the ‘entry under-attack is filed after the affidavit has been so amended it
will: be conclusively. presumed to have been induced by the contest

Voarrsane, First Assistant Sewemry

Greorge W. Edgmon has  appealed frorn the decision of the’ Com-
missioner of the General Land Office dated: April 4, 1918, allowing
* the apphcatlon of Laura E. Smith to contest his homestead entry
»for the W. 3 NW. {4, NW. SW. 1, Sec. 28, NE. } NE. 1, Sec. 29,
"T.2 8, R. 2 E., H. M., within the Eureka, Cahforma, land dlstrlct

and grantlng her a preference right, in view of the rellnqulshment
filed by Edgmor during the peridency. of the contest, to make apph-
cation to enter the land within thirty days frorn notice,
The entry was made June 7, 1910, and on August 28, 1916 Laura

. E. Smith filed contest against same, charging that entryman had
abandoned the land and had not cultivated the same as required- by
law. -Contestee filed a motion to dismiss the contest on account of
the insufficiency of the charges, and the local officers transmltted the
record to the Commissioner with a request for instructions. J anuary
8, 1917, the OOI’KlmlSSIOIlB]. held the charges insufficient and allowed
"contestant thirty days from notice in which to file a properly. cor-
roborated, amended affidavit, or to appeal. . Contestant appealed and
on June. 8, 1917, the- dec181on of the Commissioner was affirmed by .
‘the Department ‘By Commissioner’s letter “H ” of August 7, 1917
the case was closed, leaving the entry intact.
' Tt appears that on July 12, 1917, after receipt of departmental
decision, the contestant filed a properly amended affidavit of contest,
the charges contained in which, if established, were sufficient to. can-
cel the entry. This apphcatlon was accepted and mnotice issued,
which, was served August 6, 1917." September 1, 1917, a relinquish-

?
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~ment. of the entry was filed, accompanied by Edgmon s timber and
stone application for the. land ~whereupon, the local officers rejected N
the ameénded contest, holding: that the right to file an amended con-
test affidavit had been forfeited by taking an appeal to the Depart-
ment from the Commissioner’s decision of January 3, 1917
The record has been examined and no ,valid reason appears for

disturbing the action taken by the Comm1ss1oner “As held by him,
the appeal aforesaid can not be cons1dered as a waiver of con-
testant’s right to amend. The only questlon involved in said appeal ‘-
‘was the sufficiency of the original affidavit, and the right to amend

same was not lost or forfeited by takifig an appeal. Whether the

second affidavit be considered as an amendment of the original or

as a new contest, the relinquishment in the face thereof must be con- -
'sidered to be concluswely presiimed to have been induced by the

}contest "Hence ‘the’ preference right of contestant attached imme-
diately upon the filing of the rehnqulshment a,nd contestant would
have thirty days from notice. within which to exercise her preference
right. Tt further appears from the record-that contestant was noti-
fied by the local officers on April 13, 1918, of the Commissioner’s
decision of -April 4, 1918, and that on Ma,y 13 1918, she filed timber
‘and stone- ‘application for the land. . The t1mber and stone apphca—
tion of contestee, being in conflict therewith, W111 be rejected :

The de01s1on appealed from is afﬁrmed ‘ i

STAR GOLD MINING c'oi
Dec@ded Febmm"y 19 1.919

MINING LOCATION—-ADVLRSE SUIT—LOSS oF DISCOVIJRY ; HINS
‘'Where: as the result-of a Judgment in:-an -adverse ' suit that part of the
. applicant’s location contammg the -original discovery .is lost, it is essen-
- tial. that there be shown a dISCOVEI‘y made upon that _portion of the clalmk
remalmng intact prior to date of filing apphcatlon for m1nera1 patent :

’;MINERAL CLAIM——FURTHER DISCO\'ERY——PRDSUMED EXTENSION or VEIN '

' In connection with a bona ﬁde lode locatlon thele ar1ses a presumptlon
of fact that the located veéin extends throughout-the length of ‘the c1d1m ;.
and if the omgmal discovery “be lost, a further: timely dlscovery upon -
retained ground although more than 800. feet distant from a side-line; evi-
dences .the mineral character of: the land and-is sutﬁc1ent to. support the

Cla.l]ll

: VOGELSANG First Asszsmnt Seoremfry

.+ The Star Gold Mining Company which, on J uly 14 1913 ﬁled 1ts
mineral application 08991 for. the’ Asbestos and-five' other-lode min-

ing claimsy survey No. 757, situate inSec. 13 and 14, T::39 S.,/R.

o1, W W M. Roseburg, Oregon, land district, has appealed from the
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.‘deelslon of the Commissioner of the General Land Office, dated J uly.f
80, 1918, wherein the application- was finally rejected as to said As-
Dbestos elalm substantially because of failure to show a.discovery:of
“the vein or lode upon projected lode line within the retained-area of - g
the location after a loss of the ground (about 6 acres of the western
“end of the claim)y containing-the orlgmal discovery, by reason of a

" judgment in an-adverse suit, The’ company was also allowed thirty"
“.days from notice within which to make payment of the proper pur- -

- chase price of the five other ¢laims and furnish a statement of: fees
and charges or to appeal, in default of which it was stated that g the
~ application will be rejected without furthier notice.” i -
" As a matter of strict practice the appeal as to the Asbestos clalm,'
s late, the Commissioner; on- May 2, 1918, having called: for a show-
ing and none having been submltted a,fter due - notice, the apphcatlon ‘
as to said claim was rejected as above stated. - As the case is'ew parfe )
‘and the record is before this: Depeltment the appeal Wlll be consui-
_éred on its merits. N
In the adverse suit: of- R W. Dunlap . the Star Gold Mmmg Co.,"
on May 27, 1914, a judgment, which  became final;: was rendered :
awarding to the plalntlﬂ the area’in conflict between his Columbine

.. lode claim and the company’s ‘Asbestos location. - A certified copy

" of that judgment was furnished the Surveyor General in -order that
proper, amendments might be'made to the plat and field notes of the
survey.. The Surveyor General, on: December 1, 1917, reported that
the Asbestos: discovery was within . the conﬁlctmg area’lost from
'that claim and stated that this would automatically: cancel the-As:
bestos ‘application. The company, on December 20,1917, was notified -
by the. Commlssmner that, unless a dlscovery on the portion ‘of the
‘Asbestos ‘claim not in conﬂlct was. imade prior to apphoatlon, re]ec-
tion of the’ apphcatlon as to 'that claim would be necessary. ' The L
‘ pre81dent of the company ﬁled his afﬁdawt Whmh contains the fol-
lowing allegatlons ‘ . o

‘:* * I thit-other: discoveries were’ made on. said Asbestos claini - Before
the date of application Patent or ‘for survey and the!same. are as follows: Cut

No. 2y which is N, 67° ‘887 H. 627 feet ‘from-Corner, No. 4 of sdid" Asbestos clalm Sl

and Shaft No. 3. Wthh is N: 78°.57" K. 556 feet’ from- Corner No: 4 of said As-

bestos claim and the Star Gold Mining Co. hereby claims said: cut No. 2'ag the " '

discovery of the Asbestos claim as now constltuted after cuttmg off the- Iand ‘
covered by the conflict. . .

The: Commlssmner, on May 2 1918 found. that the pomts of d1s-
,.covery described were about 84 feet and 160 feet, respectively, south
~of .the lode hne shown on the, plat and that unless such discoveries
were on the- dlp, the north side line would- have« to-be drawn-inito
within 300 feet 6f the discovery in order to comply with the statute,
in which: event the claim would be rendered noncontlguous to the re-
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- mainder of the gfoup and would have to be rejected. - The applicant

was required to show: that the discoveries were ‘on. the vein or that
‘another discovery had been 'made upon the vein prior to application.
“No' further’ showmg ‘was made, and the re]ectlon of the clalm fol— ,
lowed.’ /

~Counsel for the company 1ns1sts that: the Asbestos clalm was lo—
cated and developed ‘in ‘good faith as a part-of the group’ that the
second discovery described is about 80 feet from the center of the’
claim “and ina blanket formation such as this would be near. enough
to.cover. 'the‘discovery' technicality ; and that the rule should.be and -
~ig that any discovery within the. 1ntact -portion of the claim:is suf-
ficient even if not midway between its side lines: ' Lo

_ The Supreme Court has announced that a valid subsisting: locatlon

v has the effect of a grant and operates as.a bar to a second location

and that, if title to a discovery fails, so must the location which rests
fipon it, the loss of the discovery being a loss of the location. Belk ».

Meagher (104 U. 8., 279) and Gwillim ». Donnellan. (115 U. 8., 45).

" In the last cited case the court stated that allthe labor was done ab
the discovery shaft and that there was no’claim of a-second discov-
ery at any other place than where that shaft was sunk.. In Swanson
@, Sears (224 U. 8., 180, 181), it was stated that “a location and dis- .
covery on-land: Wlthdrawn quoad hoc from the public domain by a
valid and subsisting mining claim- is- absolutely void for the purpose

of founding a contradictory right.”
In Waskey v Hammer (223 U. S., 85, 91)- the Supreme Court
speaking through Mr. Justice Van Devanter said:.

B EE A dlscovery without the limits of the claun, ‘1o matter What its
proxumty, does not sufice; " In giving effect to this restuctmn, ‘this court ‘said,
in ‘Gwillim’ v. Donnellan, 115 . 8., 45, that the loss of that part of ‘a location
~which ‘embraces the place of the only discovery therein is ' a loss of the loca-~ -
“tion.” Possibly what was said went beyond the. necess1t1es of that case, criti-
_eally considered, but it illustrites what naturally would be taken to-be the effeet
of the statute; and as that view. of it has been acceptéd and-acted upon for ,
twenty- five .years by the Land. Department and-by. the ‘courts'in the mining
regions, it should not:be disturbed now. . * ‘*. %

As no adverse right had intervened at the time of Whlttren S subsequent dls-
covery. of mineral within the limits of the readjusted location, it must be con-
ceded that that location: became effective as of that time, Just as:if ‘he had then
marked those limits anew.  * -* *

.The Supreme Court of Utah in the case of Sllver Clty Dtc Co
X Lowry et al. (57 Pac.; 11, 14), said: '

LT Chlef J ustlce Wa1te indicates, from the langnage used in the oplmou
in the case of Gwillim v. Donnellan, supra, that, if it had appeared that'a second
discovery had been made ‘at’ any place on. the defeatedffclaim; other ‘than the
original-discovery which was within the patented ground, the: riglfta to-the por-

tion of the claim outside of the patent would not have been lost. The Land. De-



4, DECISIONS. RELATING TO THE PUBLIC LANDS. . 41

paltment having ‘established the: rule thus . indicated, we are of ‘the oApinionk

that under the facts disclosed by the evidence and findings, the case at. bar i -

clearly within the rule thus established, and no decision holding a contlaly v1ew
‘havmg been brought to our notice, it should he followed in this case '

In the case. of Tonopah and Salt Lake Mmlng Co.. - 2. Tonopah‘
Mining Co. of Nevada: (125 Fed., 408, 414), District Judge Hawley
held that the location was good as to the retained ground because the

evidence showed that rock in ‘place contalnlng mineral was dlscovel ad _
'1n dlﬁ’erent places within the limits. of the location and that there .

. were several ledges all of Whlch were discovered prior to'the location '

of the conflicting adverse claim. * In Bingham Amalgamated Copper o
Co. ». Ute Copper Co. (181 Fed,, 748) it was held - (syllabus):

The fact that a m1n1ng claim whrch has gone to final, entry: without adverse )
claim, includes: the or1g1na1 discovery on -which a. prior claim was based does
not necessanly defeat the right of the prior locator to the remainder of his
cla1m prov1ded other vems have been discovered on such p01 txon, and.it appears
_that there ‘was no actual 1ntent to abandon the’ clan:n '

‘The decisions ‘of the Land Department have been along essentrally
smnlar lines. The Depaltment in the case of Gustavus Hagland
(1L. D., 593, 594, 595), use the following language: ‘

S -1 am’ of:the -opinion. that the ‘devélopment and possessmn ‘of’ the

- lode so far as it rung upon pnbhc land was not 1nterfe1ed with-in any-fnanner

by. the waiver of a portion, even though the ongmal dlscovery shaft was 1n-
cluded in the portion dlsposed of.

.The contmued possession and working. of such out51de portron under the
original ‘ownership and location ought not to be held as forfeited Wmle ‘the
good-faith of the owner towald the United States st not 1mpa1red STk
. If the ‘existence .of . the lode:be shown beyond the. hnes of the conﬂlctmg sur-
vey, and apphcatlon be made for patent, it Wonld seem. to work a complete,
abrogatlon of a ploperty and statutory right to deny a. patent thereon because
of a sale or surrendéer of some otheér’ portlon of the lode orlglnally embraced
in the dlscovery and locatlon . :

In the case of James Mitchell et al (2 L D 7 52,7 53), 1t was sald

The evidence on ﬁle shows, however that .a vein or lode. Was.d1scove1ed
w1th1n the ground claimed prior fo. apphcatwn for patent. v
No adverse: 11°rhts to said Gronnd appear, to haye ‘been asserted When the
dlscovery of the vein- or lode within the ground claimed was made there was of
record a sufficient notice to' dll the world of the claim 'of said Mitchell dnd
Hampton to:the glonnd applied for. In the absence-of any showing to-the
contrary it.is assumed that the boundaries of their.claim were then plainly

marked upon +the surface. thereof
Under these c1rcumstances it would, in my op1n10n, have been who]ly unnec-

essary, after: said dlscovery, to have again malked the boundaries and agam‘ :

filed notice of location of the ground apphed for. The question of their right
" to:a patent:for -the- ground clauned is between these paltles and  the ‘United
-~ States alone. : ‘ s :
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- With reference to the Cayuga Lode (5 L D 7 03), 1t was held '
(syllabus) )

- The exclusmn of that portlon of the c1a1m Whlch contams the: d1scovery
;\.shaft renders’it incumbent upon the applicant to show the existence of mineral
within:the remainder of the claim, prior to the. allowance of entry therefor.

© 7 In'the case of the Anted1luv1an Lode and M1ll Slte (8 L. D, 602),_
it was held (syllabus) '

) Patent w111 not 1ssue on an apphcatmn wherem the land upon Whlch are‘
‘s1tuated ‘the d1scove1y shaft, and 1mprovements, is expressly excepted there-

- :from, ‘and the proct’ ‘fails to show the ‘discovery o existence ‘of minéral on the_

s claim ‘as entered, -or the requisite expenditure for the benefit thereof P

‘In departmental de01s1on mvolvmg the Lorie Dane Lode (10 L D
53, 54:) ‘the cenclusion is as follows: : ‘

’I‘he Department has held that" patent w111 ‘not” 1ssue on an apphcatmn- .
'wherem the land upon’ which’ are. situated the dlscovered shaf{ and improve- '
'ments is expressly excepted therefrom and the proofs fail to show the dis-
covery .of- imineral on the claim as entered; or the requisite expenditure for the
benefit’ thereof - Antediluvian Lode and - Mill Site (8 L. D, 602). See #lso,
,Independence Lode (9 L. D, 571) §

" The record showing the land upou ‘which all the 1mpr0veme11ts clalmed for
 the Lone. Dane entry. fo have Dbeeii expressly excluded ‘from: ‘the claimant’s

.application for patent and.there being no-satisfactory. proof of the discovery
-or eXisting of mineral. on the claim as entered. the case at bar comes squarely'
within the rule 1a1d down:in the case cited. S (

L+ The mining regulations (44: L D., 247, 286) set forth that the :

'ob]ect of the statutory prov1smn regardmg d1scovery is ev1dently
“to prevent the appropr1at1on of presumed. mineral- ground .for spec-

. ulative purposes, to the exclusion of bone fide prospectors, before =

" sufficient work has beén done to determine whéther a vein or lode

really exists,'and it is prescribed that the claimant- should determine,

- if possible, the general course of the vein in either direction from

. the point of discovery by Whlch direction he will be governed in

- marking the boundaries of his claim on the surface. Paragraph 133

‘states that, in the absence of other proof, the. d1sc0very point will

be held ‘to' be the center of the vein:on the surface, and that the
__course and length of the vein should be marked upon the plat. ’ v
%The statute, Sec. 2320 R. 8, contemplates that a claimant will -
Iocate not. exceedmg 1, 500 feet along the discovery vein or lode... It

is 'to -his interest to.so locate.. In.connection with a mining location :

there ariges'a presumption;: essent1ally one of fact, that the Tocated
vein extends throughout the length of the claim, ~ The clajmant is
“not only entltled to the, dlscovered vein ‘but to-all other “veins, lodes,

: ‘and ledges apexing within the free ground included in the surface = °

location. See. 92322, R. 8. . Even where it may be demonstrated that -
© - the discovery vein dev1ates ‘materially from a central course through
the claim, the location as originally st'tkedand marked in good faith - -
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};11 stand. Harper i Hlll (113 Pac., 162) it wag: held by ‘the - B

Supreme Court of California. that one Who locates a. mining- claim
in good.faith is protected in his; possessmn of the surface marked out; -
although subsequent developments may show that his location.of the -

- apex of the vein was erroneous.. There the court: declined to. treat

.any part of such a clalm as. excess reqmrlng the drawmg in of the‘
‘side line: .

- o, in the case at bar, the Department beheves that the Asbestos

location as made, marked surveyed :and. applied: for exclusive of its
. conflict with the Columbme claim, should be respected and permitted

to.stand. ; Had Dunlap failed to;adverse, the. application for the
Asbestos. locatlon in its entlrety Would have been good beyond ques-

‘tion. . The adverse consequences following from the:loss.of that - ‘
_ conflict with the original discovery therein should mnot. be. pressed -

to an, extreme. = A  discovery upon claimed. ground ‘althongh: more -

= than 800 feet distant from a side hne, evidenees the ‘mineral char-
. acter of the land. The Department is not disposed; under the facts

. and c1rcumstances here dlsclosed to hold that ‘the. Asbestos locatlon,‘

» and regulatmns

, as the same is, IlOW asserted and apphed for, is defectlve OT, excessive.

It is ‘therefore’ concluded that, if the lmprovements are sufficient .
and in the absence of any. other objections, the: application for the -
Asbestos claim should 'be reinstated. . The decision of the Commls-

" gloner’ ‘rejecting  the companys apphcatlon for patent as to sa1d

locatlon, upon the grounds therein set forth, is reversed and the
“applicant company will'be granted a reasonable ‘time withit which
‘to complete its proofs and make payment in accordance Wlth the lan ‘

(AR

CHARLES §. “T'HOMA‘S
Deczded Februa/ry 19 1919,

CoAr, LAND APPLI("ATION—PURCHASE Pchn o

- 'While an apphcant under SECthn 2347 Rev1sed Statutes is not compelled
to pay the purchase price at: the time of filing his’'codl land apphcatxon yet

" where such payment is so deferred under the authorlty of the regulations
- of July 17,/1917, and an increase in valuation: deeurs subsequent to -appli-

. cation, but prior:to, actual. tender and payment of .the purchase money,»‘
the hlgher prlce W11L prevall o :

VOGELSANG, Fwst Assistant' Seoretarg/' o

September 10, 1917, Charles S. Thomas filed coal land apphca- :
tion 021271, Cheyenns, Wyommg, for the SE. 1 SE %, Sec. 39, T.
21°N., R. 80 W., 6th P. M. This tract had been appralsed on June
1, 1907 at $20° per acre. - Tt was§ reappraised, on' September 14, 1917,

" at ‘$158 per acre.. ‘By his decision of: March: ‘30, 1918, ‘the: Commls- S
sioner required the- applicant to ‘pay the latter prlce, .from Whlch :
) deCISIOH he has appealed ‘to-the: Depaltment o IO
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. In the appeal it is asserted that at the time of the apphcatlon
- Thomas offered to pay the register the purchase price under the ap-
- -praisement of June 1,7 1907, but that the register informed him that
~he need not pay at that time but that payment should be made. later
and that these statements would more fully appear in commumca—v
tions. from' the register in the- present record. - A report by the'
register, dated January 26, 1918, is as follows: -

" "At‘the t1me of application he asked if he should thén pay the purchase pr1ce )
($20 per acre) and was/informed that it was not necessary: to pay unt1l the
application had been. completed and the money was called for. ’

.- The regulations of July 7, 1917 (46 L. D, 131, 142), in eifeCt at
' the time- this apphcatmn was filed, prov1de, in the th1rd paragraph )
to section 18:

Apphcants 0 purchase under section 9347 of the Rev1sed Statutes may at'
“their optlon pay.for the land at. the time of* ﬁllng ‘their applications to purchase -
or at any time thereafter, up to 15 days from and after: receipt of notice from
the register.and recéiver, as hereinbefore provided. *.The price to be paid will
be that existent at_date.of actual payment of the purchase money by the appli-
¢ants to the register and recelver, and a subsequent inerease in the puce will
‘not affect their right to compleéte the apphcatmns if procee(hnas be. d111gent1y
prosecuted ‘to final proof and entiy. Where payments are not made at time of
filing-applications to purchase, but are deferred.to a later date; and an incresdse
in “valuation has occurred subseéquent to application to purchase, but before
the actual tender and payment of -the .purchase money, the apphcants will in

all such cases be required - to pay the new or h1gher pr1ce

Whlle the apphcant was not compelled to pay the purchase p11ce~
at the time of filing the apphcatlon, if he nevertheless chose to defer
payment it was with the liability of paying a higher prlce should
a reappraisal in the meantime be made, as set forth in the above

‘regulatlon. , : '
" " No error being found in the Comm1ss1oners decmon, it is hereby
atﬁrmed : AR S :
_HEIRS OF DANIEL MAHONEY.
Decidea February 24, 1919. : '

ATHREE YEAR HOMESTEAD—PROOF BY WIDOW. OR HEIRS——HABITABLD HOUSE

. 'While section 2201, Revised Statutes as amended by the act of .Tune 6, 1912,

relieves-the widow or heirs of a deceased homestead entryman from the

. necessity of maintaining residence upon the land embraced in.the ently,

"1t does réquire that it be shown.when final proof is offered that ¢ she or
B they have a habltable house upon the land.” o

VOGDLSANG, st Assistant Secremry

The heirs of Daniel Mahoney have appealed frorn a dec1s1on of
the Commissioner -of the General Land Office dated January 7, 1919,
rejecting the final proof submitted June 15,.1918; on said Mahoney’s.
‘homestead entry, made August 28, 1914, for S. % NE. 1, SE.:1 NW. 1,
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and NE, l sSW. i, Sec: 32 T,17N., R. 4W M. M Helena, Montana,f
Jand d1strlct ol
. It-appears that. entryman d1ed Deeember 29 1914: Wlthout havmg;
established residence on the land. The deolsmn appealed from held:
the proot unsatisfactory because 1t did not appear that. any of the:
land was cultivated during 1917. o
‘Affidavits filed with the appeal clear. up the uncertalnty Wl’llCh was

caused by the final-proof testimony-as to when cultivation was: per:. '
formed... It is now made to appear that 10, acres were planted ‘during -

~ the fall of 1915, for harvesting in 1916; in the fall of 1916’20 acres
additional were' planted the 20. acres bemg ‘harvested in 1917 .No
crop was planted in the spring of 1918, because the heirs were un-:
able to find anybody who would do the Work Ttis alleged that- even -
if 4 crop-had been planted then it would have been a failure, as the.
crops on nelghbormg lands were:so. damaged because of the. drought. :
" that the farmers were not reimbursed by the returns for the labor:
and” seed.. HOWever, ‘the. required area was cultivated during. the:
second and third. years from date of entry, and the final: proof havmgz
.. been submitted almost.two and. one-half months prior to'the expira-,
“tion of'the fourth- year, it must be held that: the cult1vat1on requn'ed“
by law has: been performed oo _
However, the: proof fails: to show that there is. 8, habltable house;
“upon the land,-as requu'ed by section 2291, Revised -Statutes, as: -
amended by the act of. June 6,.1912. (37 Stat 123)., Wh1le theiact:
cited excuses:the widow ‘or. helI‘S of a homesteader from mamtalnmg ‘
- residence,. it, requires: that it be shown when final proof is submitted:
that there is a habitable house upon the land. The final proof must,
.therefore, stand: re]ected the de01s1on appealed from: bemg mod1ﬁed» '
to agree’ herew1th : i

/
{ | e

THOMAS W McCLOSKEY (ON REHEARING)
Demded Febmary 24, 1919

HOMDSTEAD ENTRY-—I‘OBEST WITHDRAWAL—ACT OF: MARCH 3y 1911

Where Jbecause '6f the ownershlp of .more than 160-acres:of land one is; dig-: -
qualified- at .date of settlement. and: also: at -date - the “tract involved is. . °

embraced -in a f01est W1thdrawal but is duly quahﬁed at time. of allow-

" dnee of the homestead entry based on such settlement and, no’ fraud in’

" cotinection thereW1th being dlsclosed sa1d entry thus £ mvahd solely be-
"« . cause of: the erroneous allowance ” comes within the’ prov1s1ons ‘of sectmn'
el of the: act of March 3, 1911, and is. vahdated thereby 4 :

VoerLsang, First Assistont Secwetcwy : .
The’ Solicitor- for the Department of Agr1culture has filed a mo-
tion for. rehearmg in the mdtter of the proceedmgs on an adverse’

- report of a Forest Service officer- ‘agaitist the homestead entry of'
_ Thomas w. McCloskey, made October 11, 1909, for W, % SW 1
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 SE. 1 8W. i,andSW 1SE.'}; Sec. 22, T. 24 S, RgW W. M,
‘ Roseburg, Oregon, land ‘district, wherein the Department by de-

. cision of Jantary- 13, 1919 [not reported], reversed: a decision’ of

the Comnnssmner ‘of: the ‘General Liand Office dated September 18,
1918, and held that the eéntry was erroneously allowed: but that 1t»
was-validated by the act of March 3, 1911 (36 Stat.; 1084). o
 #Tt is contended:in the motion that the depaltmental dec1s1on is
~ d1ametrlcally ‘opposed to and inconsistent: with the decisions’in the:
_-cases of Robert L. Morr1s (44 Li. D 439) and Dev1d W Hennesseyilf »
: (Ka,llspell 0553), tnreported. .
-+ The ¢ase of Morris involved an appllcatmn to make entry, hence‘ :
,‘the act of 1911 was not apphcable thereto. : : :
=/The: entry of Dav1d W Hennessey was: mede August 22 1905 for'
- a'traet within aniarea’ which was. w1thdrawn J anuary ‘9, 11904, for -
forestry purposes.. Hennessey alleged settlement in December, 1908.
~ Thereafter a plotest agamst ‘the ently was filed by a forest,_officer,:
-and a hearing had; and upon ‘the'récord made iip: the local ofﬁcers ‘
found -that: I—lennessev "had :not: established ‘such’ ‘séttlement claim

priorito Wlthdrawal as excepted thé tract from the: operatmn of -the. e

. withdrawal, and’ that the'alleged acts: of settlémentiin. December;," -

© 1903, were not upon the tract entered.’ Further; that:those acts had !

- not’ been followed up by such-’ showmg as” ev1denced maintenance of -
& homé in good faith, and that asia consequence, the ‘allowance of

o . hisshomestead: entry:. in- 1905 ‘was 1mproper in ‘view: of: the orderof .

 withdrawal This Department oti- appeal;  réached the same’ coni’ - 'f'

* clusion, ‘and the entry was a,ccordmgly canceled Thereafte1 1Hen-f'
“nessey filed a’ petition for'the exercise of' superv1s0ry authorlty and:
reinstatement of his'entry: under sald act of 1911 Tl’llS petltlon Was»"a -

i denied by decision of March 29, 1911, it bemg held

o The said remedlal act can mot.be invoked to.validate an 1llegal entry which
Cwas permltted to :be:made: only beeause of the' untrue ‘or fraudulent statements
made by the apphcant for the purpose of procmmg allowance of his entry.

Four charges were preferred agalnst the entry- here involved: (1)

That in October; 1906, at the date of the alleged settlement, and on o
- March 2, 1907, the- date of the forest withdrawal, McCloskey was the

" owner’ of more than 160 acres of land; (2) that he had. not’ estab-'_
: llshed and’ memtamed res1dence on the land;"(3) that he had made -

: only a pretense at cultwatmg the land, and (4) that.he did not enter -

_ the land for the purpose of securing 4.home, but: for-the:purpose of °

securing the valuable timber ‘thereon. The decision appealed from - T

‘dismissed the proceedings except as to the first:charge, from which
- agtion the Solicitor for the Department of Agriculture did,not ap-
o peal As to the ﬁrst charge, claimant admitted that on. the date of.

‘.‘settlement and untll long after the forest W1thdrawal he was the,; :
owner. of 160 acres acqulred by, hlm under the t1mber a,nd stone la,W,f
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~and also of several lots in the towns of Myrtle Point. and\‘Bandon,. at

least two of which comprised one acre each. Upon these facts the
decision” below held that claimant was not a qualified settler omn
" March 2, 1907, and that therefore he had 1o rights which . he could
‘ a,ssert in the face of the withdrawal of that date. , ,
" The case of Hennessey differed materially from the: case at bar ;

Tn that case the entryman’s claim of settlement was held to be fraud- -
“ulent; whereas the evidence in the case under consideration shows
that clalmant throughout acted in good faith, and that before mak: |

ing settlement he was advised by -an United . States . commissioner
that town lots were not considered in determlnlng qualifications as to

ownership of land. ‘When he applied to make entry he was not the
proprietor. of more than 160 acres of land having divested himself

~of the- ownershlp of 160 acres. Hence his apphcatlon to make entry - :

did-not contain any untrue;statements. - The corroborated affidavit .
“filed with his application, wherein hé set forth the extent’ of his-
presence on the land; was in no sense fraudulent, but the local offi-
cers failed to require him to make a showing as to his quahﬁcatlons o
- as to the ownershlp of land at the date of his settlement and at the.
- date of the withdrawal. This led to the erronesus allowance of the
application. ' Had the local officers fulfilled: their duties, the facts
would doubtless have been developed, and the- apphcatmn would have‘ '
been rejected,; but the entry having been allowed, and it havmg since.

been estabhshed that the claimant was not guilty of any fraud, the

~ said act of 1911 is clearly applicable. - The showing made by him:

» prior to the allowance of his apphcatlon did:not allege that he ‘was

a qualified settler at the date of the withdrawal, and in the absence
of any allegation as to such a material fact it must be held that there
was no showing of’ séttlement prior to' withdrawal, and ‘that, entry- '
- mah being qualified at the date of his apphcatlon, the entry, in the
Janguage of the statute, was “invalid solely hecause of the erroneous,'
allowance ” thereof i after the Wlthdra,wal of (the) lands for natlonal“; 3
forest purposes.” L '
The motion is. demed.

CHARLES R REED, |
Deczded February 24, 1919

RESIDENCE—LEAVE OF ABSENCE——ACT oF DECEMBER 20 1917

The leave' of. absence granted to any, homestead settler -or entryman under
/the provisions of the act of Decemiber 20 1917, for the _purpose of perform-’
ing farm labor during the pendeney. of the existing war is not dependent:
upon. the. remoteness of the. ;placé of employment from :the claimy it'is

. - sufficient that. the absence be in‘goed faith ‘for the piurpose contemplated by .
-+ the statute, . and that due comphance be: made with : the regulatlonsb
thereunder .
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'VOGELSANG, First Assistant Secretary: , v
' Charles R. Reed has appealed from a decision of the Commissioner =

- of the'General Liand Office of August 20, 1918, denying his applica-
tion under the actof Decembér 20, 1917 (40 Stat 430), for a leave of
* absence from his land. embraced in his apphcatlon of December 17,
19171, and-allowed January 2, 1918, for lots 2 and 3, Sec. 2, T. 38 N,,

‘R. 37W and SW. 1 SE. } SE SW. % Sec. 35, T 39N, R.37TE,
WM, to perform farm W01k upon- the SE -NW. £ Sec. 3 T. 38 N.,,
R. 87 E for the redson that the two.tracts of land descrlbed are not
sufﬁmently far a,p‘LI‘t to require the- homesteader to re51de away from
his entry. ‘

The pr0v1s1ons of the, act supra, are as follows:- ;

That duung the pendency of the existing war any homestead settler or entry—
man shall be entitled to a leave of. absenee from his land for the purpose of per-
formipg farm labor; agd: such absence, while gctually ,engaged ‘tn farm labor,
-shall, upon.compliance with the terms of this Act, be counted:as constructive
residence: Provided, That each settler or entryman: within fifteen days .after
leaving hlS clalm for the purpose herein provided shall file notice thereof in
‘the United States Land Oﬂice, and at the expiration of the ealendar year file in
said land office of the distriét wherein his claim is situated a written statement,
under oath: and’ corroborated by two Wltnesses, giving the date or dates when
he Ieft hlS claim, date or dates: of return thereto,: and. where ‘and for whom -
he,was engaged in.farm labor ‘during such.period or.periods; of abgence: Pro-,
. mded further, That nothmg herein shall excuse:any. homestead -settler or entry-
man . from makmg 1mprovements ‘or pelformmg the cultlvatlon -required by-
apphcable law upon his clalm or entry : Provided further 'I‘hat the prov1smns
- of thls Act shall apply only to homestead settlers and entrymen who may have
filed: their: application prior to the passage of this Act. ‘The Secretary of the:
Interior is authorized to prowde rules and- regulatwns for carrymg th1s Act
’mto effect. . : .

The ach. nowhere requlres or Speelﬁes that the leave of absence
shall be limited to cases where the farm labor is performed at a-point:
remote from: the claim.  No: limit or distance is named or implied.
If the absence:be in good faith for the purpose named in the statute.
~and-the conditions laid down in the law and reg ulations are complied

with, the entryman is entitled to the leave without. regard to dlstanee '
from his homestead to the place of labor.

The decision is reversed and the record returned for approprlate '
’ actlon. : ‘ ,

WILKERSON v. SOUTHERN PACIFIG R R GO (0N REHEARING)
: Deczded Febmam/ 27, 1919

PATENT—EFFECT oF ISSUANCE——ATTEMPT TO RBCONVDY

‘Where -title has passed from the Government by the issue of patent for a
tract of public land, after which.in a: court_Of competent jurisdiétion it is
. adjudged that another is entitled thereto, and upon failure of patentee to so

Lt
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‘ convey a. master .in chancery déeed is issued as decreed, the patentee is
w1thout authomty ‘thereafter to reconvey said land -to the, United States, °
and an attempt to do $0 does not Tevest title in the Government !

REPAYMENT —ACT OF JUNE 16 1880—JU’DICIAL 'DECREE.

Whlle under the provisions "of the act of June 16, 1880, a relinquishment of
all claims vnder the entry is required as a basis for repayment, it is not )
contemplated, in a case where chancery deed issued pursuant to a decree
of ‘court,:that the patentee should thereafter surrender his patent upon:

" whieh such deed is based or attempt a reconveyance to the United States,
in order to avail himself of the beneﬁt of said statute -

Vocrrsane, First Assistant Secretary :

The- Department has considered motion for rehearlng filed by
Parris M. Wilkerson. én re its decision of September 20, 1918 [not
“reported], which affirmed the action of the Commissioner of the Gen-
eral Land Office under date of April 29, 1918, holding for cancella-
tiorr his homestead entry for the W. § \TW k2 Sec 15, T. 21 8., R. 26
E., M. D. M., Visalia, California.

The Jand is within the primary limits of the main line grant to. the
Southern Pacific Railroad Company by the act of July 27, 1866 (14
Stat., 292, 299), as adjusted to the map of constructed road filed

" October 3, 1872, and isialso within the primary limits of said grant
as based upon the map of general route filed January 3, 1867. -

Tt appears that the land was embraced in a homestead entry made

" May 5, 1863,.by one Henry which was canceled September 25, 1869; -
that on May 24, 1872, one Duncan filed preemption declamtory state-
ment for the land this claim being subséquently abandoned ; that on
contest proceedings brought by one Theodore Spuhler against the
railroad -company, 1t was held by the Cominissiener, December 3,

+ 1879, the action being affirmed by the Department, that the land was
excepted from the operation of the grant to the company by reason

“of the homesteéad entry of Henry pending at the date of the filing
of the map.of general route January 3, 1867, and that on December
27,1879, Spuhler was allowed to make homestead entry for the lands
which he commuted to cash Decembe1 19, 1881, and patent 1ssued to
him. August 8, 1882,

The Comm1551oner, on January 10, 1884, rejected an application of
the railroad company to list the land on the ground that it conflicted
with the patented, entry of Spuhler. The company stibsequently
instituted proceedings against Spuhler in the United States Circuit
Court for'the 9th District of California, and by decree entered April
24, 1885, the court held that the railroad company was entitled to
the land under its grant and decreed that Spuhler execiite a deed to

‘the company and upon his failure to do so, that the master in chan-

» cery deed the land to the company In accordance with the decree,

115594 ~—vorL 47- —19—4 :
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_ the master in chancery conveyed the land to the company November

3, 1885, which in turn transferred the same to Keeley Brothers.

It appears that Spuhler subsequently filed application for repay-
ment; of the purchase money paid on his entry and in so doing he
surrendered his patent and attempted to reconvey the land to the
" United States.. He also set out in connection with his repayment ap-
plication the fact that by decree of the court he had been deprived
of his title to the land. Thereupon the Commissioner on August 25,

11891, canceled Spuhler’s entry, also his patent and the record thereof.

- June 29,1915, Parris M. Wilkerson was allowed to make second home-
stead entry for the land and in view of the facts above set forth, the
Commissioner on March 21, 1916, directed the local officers-to notify
Wilkerson that he would be allowed thirty days in which to show
cause why his entry should not be canceled for conflict with the supe-
rior right of the railroad company and its transferee under the deeree

-of the United States Circuit Court and deed of the master in chan-
cery issued in pursuance of such decree, and the entry of Theodore
Spuhler and the patent and record thereof reinstated. Upon con-
‘sideration of the showing made.by Wilkerson in answer to the rule
to show cause, the Commissioner in said decision of April 29, 1918,
held that the entry of Spuhler and his patent and the record thereof,
were erroneously canceled; that ¢ Spuhler could not after the date of
said chancery deed reconvey said land to the United States, as he had
nothing to convey and his attempt to do so did not revest title in the
Unlted States.” The Commissioner, accordingly, held the homestead
entry of ‘Wilkerson for cancellation with a view to the reinstatement
of Spuhler’s entry and patent. This decision was affirmed by the
Department in its said decision of September 20, 1918, now up for
rehearing and wherein it was held: ,

Spuhler’s attempt to reconvey the tract to the United States, after a court
of competent jurisdiction had decreed that he was holding the title in trust for
the railroad company, was ineffectnal. - The title passed from the Government
-when the patent was issued on August 3, 1882, and thereafter the jurisdiction
of a court of equity was properly invoked to ascertain if the patentee did
_ mnot hold in trust for the railroad company and its assigns. (Johnson. v.

Towsley, 80 U. S 72.) .

The Vamous contentions of Wilkerson in this matter, among them
that the United States Circuit Court for the 9th District of Cali-
fornia was without jurisdiction in the premises, are in direct opposi-
tion to the trust theory doctrine approved by the Supreme Court in
the case of Johnson . Towsley, supra, and which has become well
settled by numerous other decisions, both prior and subsequent to.
that case. The, prlnc1p1e upon which the decision under rehearmg y
is based, and that upon which the court proceeded is that a court of ‘

_equity may be invoked to ascertain and determine if a patentee does
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not hold in trust for other parties It has frequently been decided
by the Supreme Court that upon the issuance of patent all control
and jurisdiction over the Jand patented and over the proceedings
by which such patent is obtained, passed beyond the Land Depart-
ment. The syllabus in the case of Johnson ». Towsley, contains the
following statement: , . :

8. The decisions of this court on this sub]ect estabhsh , B

1. That the judiciary will not interfere by mandamus, injunction, or other-
wise with the officers of the Land Department in' the exercise of their duties,
while the matter remains’in their hands for decision.

IL That their decision on the facts which must be the foundation of their
action, unaffected by fraud or mistake, is conclusive in the courts.

III. But that after the title has passed from the government to individuals,
and the question has become one of private right, the jurisdiction of courts of
equity may be invoked-to ascertain if the patentee does not hold in trust for
other parties, o

9. In deciding this question, if it appears that the party clalmmg the equlty
has established his right to the land to the satisfaction of the Land Department
in the true construction of the acts of Congress, but that, by an erroneous con-
struction, the patent has been issued to another, the court will: correct the mis-
take. Minnesota v. Bachelder (1 Wallace, 109), -Silver v. Ladd (7 id. 219).

It was also urged by Wilkerson that Spuhler lost all right or title
-to the land in question by his reconveyance to the United States. The
‘Department has already determined that Spuhler’s attempt to recon-~
vey the land to the United States was ineffectual inasmuch as the

~deed of the master in chancery, under the decree of the court, was
based on Spuhler’s patent. But it may be further stated in this
connection that Spuhler’s attempted reconveyance and surrender of
his patent was obviously done only in compliance with the statute
relating to repayment and as part of his application for repayment.
. The statute (act of June 16, 1880, 21 Stat. 287), makes repayment

. conditional upon the surrender of the duplicate receipt, the execution
of a proper relinquishment of all claims to the land and the cancella-
tion of the entry. What was done by Spuhler was mistaken and
treated as an independent and voluntary act, and in view of the court
proceedings and decree, the cancellation of his entry and patent was
‘not only clearly erroneous but unnecessary. It was held in the case
of John C. Hollister (26 L. D., 328; id., 28 L. D., 133), syllabi:

The purpose of the act of June 16, 1880, in requnmv the relinquishment of
all claim under the entry, and the cancellation thereof, prior to the allowance
of repayment is to prevent any assertion of right under-such entry after re-
" payment; and such purpose is fully satisfied where the applicant, who has re-
ceived patent for the land, in obedience to 4 judicial decree executes 4 deed for
the Tand to another, who by such decree is adJudged to be entitled. to receive
the government title. ;

Where - patent issues on an entry erroneously allowed and’ the patentee,
under a suit to quiet title is adjudged to hold the title in trust for another
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‘and reqmred to convey the land to the successful palty in such proceeding, and
80 does, and thereafter applies for repayment the Land Department is without
Jul‘lSdlCthIl to cancel of record the entry so-allowed, but may. proper]y regard
1t as no londer a subsisting entry of 'the applicant requiring cancellatlon
Upon careful consideration of the matters presented by the motion
for rehearing in connection with the entiré record and copy of the
judgment roll in the case of Southern Pacific Railroad Company w.
* Theodore Spuhler; recently sent to the Department by Wilkerson,
‘no good reason appears for disturbing the action heretofore taken in
this case and the saine will therefore be adhered to, said motion being
" hereby denied. v :

KIOWA, COMANCHE, APACHE AND WICHITA LANDS—PAYMENT.
‘ INSTRI'IGTIONS." -

DepARTMENT OF THE INTERIOR,
Generar Lawp Orrice,

el . Washmgton, D. 0., March 11, 1919.

RuersTer AND RECEIVER,
GUTHRIE, OKLAHOMA ;

Reference is made to sales of lands Wlthm the former Kiowa,
Comanche, Apache and Wichita Indian Reservations, Oklahoma,
made in December, 1913, in conformity with departmental instruc- .
tions of November 3, 1918 (42 L: D., 604), which required the pay-'
ment of one-fourth of the amount bld at the time of sale, the bal-
ance to be pald in four equal annual installments, with interest at
the Tate of four per centum per annum. It follows that-the deférred
~payments, with interest, beceme due in December of the years 1914

to 1917 inclusive. - , : ‘

Departmental instructions of Aprll 24 1915, Glanted an. exten—

sion of time for payment of one year to those purchasers who had

not then paid the second installment, both the second and third in-

stallments to- ‘become due at the end of the third year. Tt does not

" appear that any further extensmn of tlme for -payment has been
granted.”

" The records show that there are 71 cases in Whlch the purchesers
have made only one payment which became due in 1913; that there
are 12 cases in which they have paid two installments; 6 cases in
which they have paid three installments; 52 cases in Wthh they
have. paid four installments; and 300 ‘cases in. Whlch the payments

~ have been completed. -

- In order to finally close out the remaining cases they will be ‘
d1v1ded into two classes and dlsposed of as follows:
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Class 1 will includé all entrles on which all 1nstallments except
the last, due-in 1917, have been paid. Advise each person having
. such entry that he will be allowed until 1919 anniversary of the date.
of entry within' which to pay the last installment together w1th m-]
-terest thereon at the rate of 4 per centum per annum.

Class 2 -will include all entries not falling in class one on Whlch
full payment has not been made.  Serve notice on each person hav-
ing such entry that the unpaid installments, except the last, due in
1917, must be paid.together with interest thereon at the rate of 4
per centum per annum within sixty days from receipt of notice and
that in the event of his fallule to make such payment within the -
time allowed, you will report his entry to this office for cancellation.
Specify in the notice that if payment is made as required, payment.
~ of the last installment, due in 1917, may be defelred until the 1919
anniversary of the date of entry.

In the event of an entryman’s failure to make payment of the
1917 installment with interest within the time specified, you will
then allow him thirty days from receipt of notice within. which to
male such payment, and advise him that in the event of his fallure‘
to do so, you will report hlS entry to this office for cancellation. -

Cray TALLMAN,
 Commissioner, _
~ Approved: :
Arexawper T. VOGELSANG,
‘ First Asszstant Semﬂemﬁ/’y

COOS BAY WAGON ROAD LANDS—ACT OF FEBRUARY 26, 1919
INSTRUCTIONS

DEPARTMENT OF THE INTERIOR,
 Generan Lanp Orrion,
Washmgton, D. 0., M cwclz, 21, 1919
CHIDF oF FreLp Divisiow, -
. PorrrAND, OREGON ‘

The act of Congress (Public No. 280), approved February 26,
1919 in Section’1; authorizes a compromise of pending htlgatlon
between the Umted States and the Southern Oregon Company, upon:
the execution and delivery to the United States by said company of
a deed satisfactory to the Attorney.General of the United States,
conveying all the right, title, and interest held by said company in
and to.the lands situated in the counties of Coos and Douglas; in the
State of Oregon, and embraced within the limits of the former
grant made by the Unlted States to the State of Oregon to aid in
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the construction of a military wagon road from the navigable waters

of Coos Bay to Roseburg, in said State, and provides that said lands

shall thereupon again become part of the public domain; and fur--

- ther, that the execution and delivery of the said deed of reconveyance

" within thirty days after the approval of said act shall constitute the .
acceptance of said act by the Southern Oregon Company. -

By letter of March 11, 1919, from the Attorney General, the
Department received a deed of reconveyance executed February 27,
1919, and delivered by the Southern Oregon Company on March 10,
1919, reconveying .said lands to the United States, and dec]ared

-satisfactory by the Attorney General, which was inclosed to you
by letter of March 18, 1919, directing you to have the same duly
made of record in the coﬂnties of Coos and Douglas. ' From this it
will be seen that by the terms of this act and the actlon taken there~
under by said company, the lands so reconveyed are now a part of
the public domain. : '

‘ - TAXES.

By section 2 of this act it is prov1ded

That the taxes accrued, unpaid, and delinquent.on the said lands on the date
of the delivery of the deed provided for in section 1 shall be paid by the
Treasurer of the United States upon order of the Secretary of the Interior, as
soon as may be after this act becomes effective.

It is incumbent upon the Department to proceed as promptly as
may be in the ascertainment and payment of the taxes accrued, un-
- paid, and delinquent on said lands March 10, 1919, the date of the

delivery of the deed provided for in section 1 of sald act. By this -

it is meant that in the computation of the taxes to be paid, the in-
terest, penalties, and costs lawfully incident to delinquencies are to
be included therein, up to and including the date aforesaid.

The Department is advised that the tax claims of the two coun-
ties have been prepared in detail, covering, it is understood, the taxes

" in said counties since 1908, and that copies thereof will be submitted

to this office and your field division at an early date. On the receipt
of these claims you will at once proceed to their adjustment, by ex-
amination of the original tax rolls and records of said counties,
after a careéful check of the lands reconveyed to the United States.
The statutory pr0v151ons of the State in the matter of interest, pen-
alties, and costs due in the case of dehnquent taxes, should be given
especlal attention.

On the conclusion of your examination make a report in detall to
this office, as to the claims of each county, with appropriate recom-
mendations, submitting therewith a statement of the claims of said
counties, with certificate of the proper oﬁic1a1 as-to the verity. of s‘ud
claims,
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CLASSII‘ICATION.

By section 3 of this act it is prowded

That the lands shall be classﬁied and disposed of in the manner prowded byv
the act of June 9, 1916 (39 Stat., 218), for the classification and dlspos1t1on of

8 the Oregon and California Railroad grant lands

Turnlng to the act last above cited for directions that will control
in the matter of the classification of these lands, it is found that
section 2 of that act authorizes the Secretary of the Interior; after
due examination in the field, to classify said lands by the smallest
legal subdivisions into three classes, as follows: '

Class 1. Powersite lands, which shall include only such lands as
are chiefly valuable for water powersites, which lands shall be sub-
ject to withdrawal and such use and disposition as has-been or may
be provided by law for other public land of like character.

Class 2. Timber lands, which shall include lands bearing a growth
of timber not less than 300 000 feet, board measure, on each forty-
acre subdivision.

Class 8. Agricultural lands, which shall include all lands not fall- :
ing within either of the two other classes. ’

The classification of lands valuable _for powersite will be under .
the supervision of the Geological Survey, but the classification of
the lands falling into classes 2 and 3 will be under your direction.
No specific directions are requlslte as to the manner of cruising and
classifying the lands now in question, or the submission of reports
: thereon, for the reason that your practical knowledge of this matter,
in connection with the classification of the Oregon and California
lands makes it unnecessary.

PREFERENCE RIGHTS,

It will be observed that section 8 of this act directs the disposition
of these lands in the manner provided by the act of June 9, 1916,
and that section 5 of the latter act provides for the disposal of agri-
cultural lands, directing that nonmineral lands of class 8 shall be
subject to entry under the general provisions of the homestead laws,
excluding the rights of commutation, but awarding a preference
‘right of entry to “any person duly qualified to enter such lands who
has resided thereon, to the same extent and in the same manner as is
' required under the homestead laws, since the first day of December,
1918, and who has improved the land and devoted-some portion
- thereof to agricultural use, and who shall have maintained his resi-

. dence to the date of such application.” In addition to these methods
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of disposition found in the act of 1916 1t 1s further prov1ded in
section 3 of the present act that: : :

‘Such persons .who, being . citizens of the Umted States have contmuously
leased from . the Southern Oregon.Company for a period of not less thah 10
years, or Who, under lease from said company, have cultivated and Placed valu-
able improvements upon any of said lands classified as agricultural, not exceed-
ing 160 acres to each person, shall be' allowed a preference right of six months
in which to purchase such lands from the United States by paying therefor the
sum of $2.50 per acre; and reimbursing the United States for the taxes paid.on
such land: Provided further, that where any of such leased lands have been
resided upon to the same extent and in the same manner as is required under
the homestead laws since the first day of Decembper, 1913 by any person duly
quahﬁed to enter such lands, claiming adversely to such lessee, and who has
improved the land:and devoted some portion theréof to agricultural use; and
who shall have maintained his residence. to. the date of his application, the
claim of such- settler and resident shall be superior to that of the lessee, and:
he shall be . allowed the preference right of entry afforded  actual settlers by
" section 5 of the act of June 9,.19186, aforesaid. k

In the classification of these lands we will therefore have to pro-
vide for the protection of three classes of preferred rights: (1)
Lessees who have continuously leased .from the Southern Oregon’
Company lands for a period of not less than 10 years; (2) lessees
from said company who have cultivated and placed valuable im-

'provements upon any of said lands; and (3) those whose claims
depend upon residence and cultlva,tlon in accordance with the home—
stead law since December 1, 1918. You will, accordingly, in the ex-
amination in the field of these lands, pay especml attention to the
claims of people who may be found thereon, 1ndlcat1ncr the location
of all of their improvements on the proper sublelslons with a full
description thereof; together with a brief statement as to the alleged
duration and charaeter of the claim asserted to the land; and to the
same. end you will .call upon the Southern Oregon Company for a
statement of all outstandmg leases. :

The period of six months accorded to lessees by this sectlon, Wlthln
which to perfect their claims, will begin to run from the date fixed
for the opening of these lands after the classification - thereof as
herein directed. .

The interest of the pubhc in the early restoration of these lands
requires all diligence in the matter of thelr classification, consistent
Wlth accurate results. :

Cray TALLMAN,
— Commissioner,

Approved: C :

-Arexanper T. VoerLsaNe, -

" First Assistant Secretary.
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CHIPPEWA INDIAN LANDS SALE OF ISOLATED TRACTS.
INsTRUCTIONS.

DDPARTMENT OF THE INTERIOR,

o GeNEraL Lanp OrFICE,”

Washington, D. ., March 96, 1919.

Recrsters AND Receivers, ‘
Cass Laxz, CROOKSTO\T AND DULUTH, MINNESOTA :

- Your attention is directed to the act of Congress approved Febru-
ary 4, 1919 (Public No. 252) , entitled “An Act For the sale of isolated -
tracts of the public domain in Minnesota.” Said act reads as follows:

That the provisions of section twenty-four hundred and ﬁfty—ﬁve of the Re-
vised Statutes of the Umted States as amended by the Act of March twenty- :
eighth, nineteen Hundred and ‘twelve (Thuty-seventh Statutes at Large; page
seventy- seven), relatma to the sale of isolated tracts. of the public domain, be,
and the same aré hereby, extended” and: made applicable to ceded Chippewsa
Indian lands in the State of Minnesota: Provided, That the provisions of this’
act shall Dot apply to lands which are not subject to homestead entry : Provided

“further, That purchasers of. larid under this Act must pay for the lands not less

than the price fixed in the law opening the lands to homestead ent1y :

" The- Chlppewa lands subject to sale under said act are only those

~ which have been opened to homestead-entry. Any application for
" the sale under said act of Chlppewa lands not listed as lands subject

to homestead entry in some Ch1ppewa agricultural schedule should
be rejected. :
Applications to purchase these lands as isolated tracts and sales

_thereof as such tracts will be governed by the general regulations

governing the offering at public sale of public lands under said sec-
tion 2455 as amended by the said act of March 28, 1912. See instruc-

tions of January 11, 1915 (48 L. D., 485—Circular No. 871). How-

ever, purchasers of land subject to sale under said act must pay for

- the lands not less than the prlce ﬁxed in-the law openmg the lands to-

homestead ‘entry.

In referring applications for the sale of any tract under the iso-
lated-tract law to the chief of field service, this office, for report as to
the value of the land and any objection he may wish to interpose to
the sale, you will accompany the application with a statement show-:
ing the date when and the price at which the land was opened to
entry ‘

- Cray TanLmaxw,
, Commissioner.
Approved : ‘
ALELANDDR T. VOGELSANG,
First Assistant S ecretamy.
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' STATE OF UTAH v. OLSON. -
Decided February 27, 1919.

ConTEST—STATE S¢HOOL GRANT-—PREFERENCE RIGHT. -

One who successfuily contests the prima facie claim of the State to a traect
in a school section, upon the ground of the known coal character of the
land at the date of the school land grant, gains thereby no preference right
to make coal entry for the tract involved.

Aprin 30, 1912.

A company which, under claim of right and in privity with the title asserted
by the State, in good faith takes possession of and makes valuable improve-
ments upon a portion of a school section thereafter lost to the State be—_
cause of adjudication that it was known coal land at the date of the school
grant, may be protected by according to the State opportunity to- select
the land, exclusive of the coal depos1ts under the act of April 30, 1912, for
the beneﬁt of the company. .

VoeELsaxe, First Assistant Seowetamy

" In this case both. the State of Utah and VV1111am Franms Olson,
the coal applicant, have appealed drom the decision of the Commis-
sioner of the General Land Office, dated August 8, 1918, in which it
was adjudged that the tract involved, namely, NW. + NE. 1, Sec. 16,
T. 13 S., R. 9 E., S. L. M., Salt Lake City, Utah, land district, was
known coal land at and prior to the date of the admission of the
State into the Union, and that the land should be equitably divided
by a segregation survey so -as to permit the State to retain that
part containing improvements and to allow the coal applicant to
perfect entry for the residue.- '

The township mentioned was surveyed in 1890 and the survey
was approved and accepted in 1891. The subdivision here involved
was not returned as coal land, such return being confined by the sur-
veyor to the E. 3 NE. 1 and NW. 3 NW. 1 1, of said Sec. 16. The tract
was included in the coal-land Wlthdrawal made in 1906 and in 1907
it was classified as coal-land and valued at $75 per acre. On Febru-
ary 18, 1911, this tract was reappra‘ised and valued as coal land at

-$45 per acre.

On December 8, 1913, Olson ﬁled his coal- land application 01207 5 _
pursuant to section 2347 , Revised Statutes, for said NW. 1 NE 1, Sec..
16.  Pursuant to this application notice was issued, posted and ‘pub-
lished and during the notice period the State filed its protest and .

- application for a hearing, in which it was averred, in substance, thai -
the title to said section 16 had passed to-and become vested in the
State absolutely and without reservation under its school-land grant;

_ that the land was not at the tlme of survey, or at the date of the "

1'See decision on motion for rehearing, page 63.
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admission of the State, known mineral or coal land; and that in a
former proceeding involving the coal filing of one Henderson, which -
covered the tract, the Commissioner had adjudged that title was in
the State. The applicant filed a denial of the allegations and further
alleged that certain individuals, or a company in which they were
. interested, acting through the State, were seeking the land in con-
nection with coal mining operations that were then being carried-.
on in the vicinity and that an attempt was being made through the
- offices of the State to illegally secure title. A hearing was ordered
and had, at which the coal applicant assumed the burden in attack-
ing the claim of the State. The testimony adduced was voluminous
and many exhibits were introduced. The local officers, on October
90, 1914, held that the tract was known coal land long, prior to the
admlssmn of the State, and concluded that the protest should be
dismissed and that the coal claim of Olson should be sustalned "The
- State appealed :

Action on ‘the case was suspended for sometime to await the deci-
sion of the Supreme Court of the United States in the case of United
" States v. Sweet. (245 U. S, 568), in which-it was decided on January

28, 1918, that the Utah schobl grant did not include mineral (coal)
"lands. That decision disposed of one of the State’s main contentions
in this case.-
The Commissioner heard counsel for the partles orally and there:
upon suggested that a compromise be entered into between the coal
land applicant and the Spring Canyon Coal Company, which claimed
the tract under the State and had placed improvements thereon.
The parties were unable to reach any ad]ustment and the record was
~taken up for disposition. Upon.a review of the evidence the Com-

missioner found and held that the testimony was. such as to justify

the conclusion that the land was at and prior to the admission of the
~ State known to be valuable for coal. In view of the fact that the
coal beds were confined to about five acres in the northeast corner of .
the. 40-acre tract, and the further fact that the company’s valuable
improvements were located upon the western portion of the .land, -
the -Commissioner concluded that an equitable division was proper
and that a segregation survey should be made setting apart the area
containing the improvements made by the company from the re-
mainder of the tract, and that in order to give the coal apphcant
the best possible: tipple and loading facilities the survey should
be so made as to exclude from the company’s portion its boiler house,
and that theréupon Olson be allowed to make entry for the residue
of the subdivision.

In support of his appeal Olson contends that e has a vested rloht
in and to the entire tract, of which he can not be deprived, he having:
lawfully entered -and pa;id for it, and that the Commissioner’s order
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fora segregation survey is not based upon the statute, and is oontra,ry
both to the law and the regulatmns

“The Department is unable to. pelcelve Wherem the coal claimant

has acquired any vested interest in the land or has yet a rwht to a
patent therefor. So far as can be- ascertained, either from the papers

in the case or from the records of the General Land Office, there is-

-nothing to show that Olson has paid or tendered the coal-land pur—
chzse price, or even the $10 filing fee required in connection with a
coal-land application. No entry certificate has been issued or is out-
standing. At any rate the sale of the land could not be consummated
and coal entry properly be allowed until the penchng controversy is
finally decided adversely to the State. Passing over the question as
to whether the use and occupancy. of the western portion of the tract
by the Sprmg Canyon Coal Company, in connection with its mmmg

operations, rendered the area nonvacant coal land within the purv1ew

of the statute, it is clear that rights under Olson’s coal application
can. hot arise or attach until the.prima facie claim of the State has
been eliminated by a final decision in the Land Department

In the case of Charles L. Ostenfeldt (41 L. D., 265), a portion of

sohool section 16 in the township immediately to the west of this

land ‘was -involved. The question there presented and determined
was as to when the claimant’s application attached to the land, so as

to determine the coal price as between the Government and the apph- .

cant. That decision concluded as follows:

However, it appears from the records of this Department that the survey of
said section 16 approved by the surveyor-general June 30, 1896, did not specifi-
cally réturn the lands here. involved as coal lands, nor does'it appear from the
evidence before the Departnient: that.any claim thereto under: the coalland
laws was at that date asserted by claimant or others.. Presumptively, therefore,

the title to said land . passed to-the State of Utah, and this presumption could:

be overcome. only by the submission of a satsfactory showma to. the contrary.
- Until such showing had been . submitted and a finding made. upon the question
involved, no application or entry could be allowed of record for the’ land- (32
L. D.; 39 and 117).  An application to contest the claim or right of the’ State
) might' be entertained and the application to purchase of Ostenfeldt was so
treated, resulting, after answer-and denial by the State, in-a trial and the final

holding by the Commissioner, June 6, 1911, that the lands did not pass to the.

State of Utah at date of approval of survey or at all, because. of their known

coal character. From and after this adJudlcatlon the. lands became subgectto'

application and eniry under the coal-land laws but at the price then fixed under
" the regulations of the Department. No rights were obtained by Ostenfeldt

when hée tendered his application to purchase, December 13; 1909, ‘he occupying

merely the status of a would-be contestant, without the privilege, sometimes ex-
tended by statute, of a preference right of entry in event of success. Eveén in

those instances the successful contestant is only accorded a r1ght to enter sub-

' “jeet to the conditions existing at the time the right becomes available, . After
the re_cords’ had been cleared of the claim of the State he, if the first qualified
applicant, might enter the land if subject to disposition, but at the price, and

t
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sub]ect to the cond1t10ns then ﬁxed HlS entry may be allowed to stand only
upon the payment of the pnce ﬁxed and. .applicable June 6 1911 and the deci-
- smn of the Gomm1ss1oner is accordmgly afﬁrmed e
~ Inthe case at bar, where the valuable 1mprovements pon the land
and the occupancy of the company gave notice of an asserted prior
claim, with equal, if not stronger, reason may it be said that Olson
Zained no statutory rlght or claim to the land by reason of his apph-
cation and the proceedings growing therefrom. Whatever recogni-
‘tion may be accorded to his efforts and expenditures, which adduced
evidence to defeat the claim of the State, it is obvious that no specific.
statutory preference right or legal right to make coal entry has yet
accrued to the applicant. His contention that a vested 1ight exists
and that he has become entitled to a patent for the land, is Wlthout
substantial merit.

In view of the conclusion heremafter reached it becomes unneces-
sary to‘discuss or pass upon the matter of the segregation survey
authorized by the Commissioner. The Department finds it possible
to make a satisfactory disposition of this case Without resorting to a

‘ segregatlon survey.

In support of the appeal on behalf of the State, it is urged that the
Commissioner erred in holding that the land involved ‘was valuable
for coal, or was known to be valuable; therefor at the date of the
admission of the State, and in sustaining the coal applicant’s claim.

" Tt is argued that in the event the contrary is held the Department
should, in the interest: of equity and comion justice, protect the
company’s valuable improvements placed upon the land, under a ’
claim of right and in good faith, and to that end should permit the
State to select the surface of the tract pursuant to-the act of April
30, 1912 (37 Sat., 105).

" The evidence has been reviewed. The concurring conclusmns
below, to the effect that the tract was known coal land prior to the
admission of the State in'1896 are well founded. A bold- sandstone
escarpment, constituting the floor of a coal bed in that region, crossed

“the tract. An actual outcrop of the coal bed, resting upon this floor
upon the land, was known and observed in the year 1887. At that
time one Hansen asserted a coal claim on the land immediately o -
the east and possibly on a part of this tract, the area at that time
being. unsurveyed.. -Just beyond the: east-line of the 40, exposed in
the face of the vertical. cliff, there plainly appeared an outcropping
bed: of coal. Slightly over the north line of the tract the coal bed
‘lying upon the. sandstone floor was disclosed and observed. - The rock
formatien was obviously regular and undisturbed, ~with a slight dip -
to the northeast.  The region was known to contam coal beds and to

~ the northwest and west of the land coal mines had been opened and

Worked long prior to the admlssmn of the State. . .
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The coal deposits upon the tract are found in approximately only
5 acres in the northeast corner. The State 1n51sts that because of the
small area, the outcrop condition and the indications of burning, the
coal in the 40 is of little or no value and 1nsufﬁc1ent in extent to
impress the tract with a coal character. The main coal bed rests
upon the sandstone floor and other higher beds are present upon the
tract. The evidence with respect to weathering, and possible burn-
ing, fails to establish that coal is not present available and valuable.
Considering the record, the Department is convinced that the finding
as to the known coal character of the tract prior to the admlssmn of
the State is justified. '

The following language, used by the Supreme Court in the case of
Diamond Coal Company 2. Umted States (283 U S., 236, 239, 248-
249), is apposite: , _ ‘

To justify the annulment of a homestead patent as wrongfully, covering min-
eral land, it must appear that at the time of the proceedmgs which resulted in
the patent the -land ‘was known to be valuable for mineral; that is to say, it
must appear that the known conditions at the time of those proceedings were
plainly such as to engender the belief that the land contained mineral deposits
of such quality and in such quantity as would render their extraction profitable
and ‘justify expenditures to that ehd. If at that time the land was not thus -
known to be valuable for mmeral subsequent discoveries will not affect the
patent ok X .
* % %k * . * ) *

* % %  The outcrop, the disclosures in the vicinity, and the geological for-
mation pointed with convincing force to a workable bed of: merchantable coal

“ extending under the valley and penetrating these lands. These conditions were

open_ to common observation, and were such as would appeal to practical men
and be réelied upon by them in making investments for coal mining. * * *
There is no fixed rule that lands become valuable for- coal only through its
actual discovery within their boundaries. On the contrary, they may, and
often. do, become so through adjacent disclosures .and other surrounding or
external conditions; and when that question arises in cases such as this, any :
evidence logically relevant to the issue is admissible, due regard being had to

the time to which it must relate.

It will be perceived that we are not here concer'n‘ed with a mere outeropping
of coal with nothing. pointing persuasively to its quality, extent or value;
See also the case of Milner ». United States (228 Fed., 431), in
which coal lands to the east of this tract and in the same genera,]'
coal field, which had been selected by the State, were involved.

The evidence shows that the Spring Canyon Coal Company prior
to the filing of Olson’s application had erected valuable improve-
ments upon the western portion of this tract, after havmg applied -
to the State to puirchase the same: The company’s tipple, boiler
house and part of its railroad switches, an aerial tram, three stone
cottages and other 1mprovements were constructed upon the land,
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and at the time of the hearing‘were‘valued at approximately $90,000.
The company ’s possession and use of the tract was under claim of
right and in privity with the title asserted by the State. The State
of Utah has consistently urged and maintained that because not
spemﬁcally excluded, mineral lands passed to the State under the
land grants made in the enabling act. As to the school- land grant
this contention was sustained September 27, 1915, by the Circuit
Court of -Appeals in Sweet ». United States (228 Fed., 421), and
that decision was not reversed by the United States Supreme Court
until January 28, 1918: The legal view entertained on behalf of the
State, with respect to mineral lands, can not therefore be said to
have been so clearly in error as to imply or impute bad faith to the
State or the company claiming under it. Counsel on behalf of:the
‘State, in his brief, asserts that the land has been deeded to the com-
pany with a reservation of the coal. However this may be, the legal
title still remains in the Federal Government and the tract is subject
to the administrative ]llI‘lSdlCthn of the dlsposmg agency of the
United - States.

In the case of the Eldorado Wood and Flume Company (28 L. D,
37, 40), where rejected State selections and Indlan allotments Were
involved, thls Department said:

,b Ol is true thaf these apphcatmns were made for lands not covered by
an entry at the time, but the occupatlon, enclosure and improvements of the
corporation and its lessee were then opem and well known. In the technical
sense of the word, the fract may not have been lawfully appropriated at the
time of the allotment applications, but it was in a sense actually appropriated
by.the occupation, enclosure and exclusive possessmn of-the portions enclosed,
) which covered the main body of the land in question. The rights of the Indian
applicants should be protected as fully as those of other claimants to the
public -lands, but they can not be. permitted to seize upon ‘the fruits of the
labor and expenditures of others, made under an honest belief that their tenure
would ripen into a perfect title; to permit this to be done'in a case like this is
represented to be, would shock the moral sense and do violence to the spirit
and intent of the public land laws, : Williams 4. United States, 138 U. 8., 514,

In the case of Fritchman v. Zimmerman - (33 L. D, 377, 380) the
Department said:

The departments and the courts have repeatedly held that lands thus occupled
and improved are not subject to entry, but that the government will retain the
title - thereto until' a party who has placed extensive improvements thereon,
under claim of right, shall be enabled to obtain the title from the government.

" Williams ¢. United States (138 U. 8., .514). .
In Burtis ». State of Kansas (84 L. D 304 306) ‘the followmg
is found:
Th‘e books Gefine as s color of title that which in appearance is title but which
in reality i not title. - It is true that a title was not acquired by prescription
as against the Unlted States by reason of the possessmn gained under the deed
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1ssued by the State for this land, but it is nevertheless pelieved that Smith,
and those claiming under and through him, occupied this land under a color
of title.. Their good Faith in the prem1ses is m n0w1se questioned and the
Department fully. agrees with the decision ‘of your office and - ‘the 1ocal -officers
protecting such long continuous possession as against.one seekmg to appropmate
the lands ‘as against such’ prior. occupants.

It is the opinion of this Depariment that the State should be perm1tted to
make its title good, and to that end it should be afforded a reasonable time
Within which to make formal selection of the land, upon a proper and sufficient
base. Should the State fail to make selection as allowed, the present occupant
through - purchase from the State .should ‘be afforded a reasonabletime in
which to protect his occupancy by himself making entry under the land laws, -
and upon completion of selection by the State, or entry by Williams, the appli-
cation by Burtis will stand rejected. -

The prmc1p1e involved in these cases, or one essentially akm, has
been invoked or applied in connection with many other cases under
varying conditions. See Jones v. Arthur (28 L. D., 235) ; Butler «.
State of California (29 L. D., 610) ; Anderson ». Roray (83 L. D.,
339) ; J. M. Longnecker (30 L. D 611) Lyle ». Patterson (228 U. S
211) ; Denee v. Ankeny (246 U. S -208). ;

Equltable claims arising in connection with public lands are
cognizable before the Land Department. The protection, if any,
that might be afforded to the company by the laws of Utah, with

respect to improvements, will not prevent this Department from
exercising its judgment and power herein. Under the circumstances
disclosed in this case the Department deems that.in equity and all
good conscience the company’s improvements should be respected.
Neither the ground on which they stand nor essential control over
them should be handed to a stranger, or some third party. Havmcr
been known coal land the State’s title under the school grant never
attached.to this tract; but there appears to be no impediment to
. the State mang a selectlon of the tract for the benefit of the com-
pany, with a veservation of the coal therein to the United - States
- pursuant to the act of April 30, 1912 (37 Stat., 105). That act
=pr0V1des specifically that Wlthden or classified coal lands, other-
wise unreserved, shall “be subject to selection by the several States
within. whose limits the lands are situate, under grants made by
Congress,” with a reservation of the coal deposits in accorda.nce
with the act of June 22, 1910-(36 Stat., 583).

A reasonable time will accordingly be afforded to enable the State
to make such selection. of this tract. -After such. State selection has -
been filed and .entered of record in the local land office, Olson, if he
so desires, may prosecute application proceedings for the coal ‘de-
posits reserved to the United States. This disposition will enable
the company to retain possession and control of its valuable mining
1mprovements and will also secure to O]son, if he WlSheS it, the
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title to the coal beds, together Wlth the right to mine and remove
" the coal contained in the land. ‘

. The decision of the Comnussmner, with regard to the known coal
character of this tract at and prior to the date of the admission of
the State into the Union, is affirmed; the holding in that decision
with respect to a segregation survey is set aside and vacated, and
farther action in this case wﬂl be governed by the views herein-
above set forth.

STATE OF UTAH v. OLSON (ON REHEARING).

Decided April 26, 1919.

VoeeLsaNG, First. Assistant Secretary:

William Francis Olson has filed a motion for rehearing as to the
Department’s decision of February 27, 1919 [47 L. D., 58], which
permitted the State of Utah to file a selection under the act of April
30, 1912 (37 Stat. 105), for the NW. 1 NE. 1 Sec. 16, T. 13 S, R. 9 E.,

*S. L. M., Salt Lake City, Utah, land dlstrlct and allowed hlm to pur-
chase the underlying coal deposits if he so desired.

Olson filed his application to purchase the tract under the coal land
laws (Salt Lake City 012075) December 8,1913. The State of Utah
filed a protest claiming that the tract had 1nured to it under its school
land grant. After the submission of testimony, the register and re-
_ceiver by their decision of October 20, 1914, held that it had been
shown that the tract was coal in character and so known at the time
of survey, and therefore did not pass-to the State. This finding of
fact was affirmed by the Commissioner and the Department.

In its decision of F ebruary 27, 1919, the Department said:

. The Depa'rtme_nt is'unable to perceive wherein the coal claixﬁant has acquired
any vested interest in the land or has yet a right to a patent therefor. So
far'as can be: ascertained, either from the papers in the.case or from the records
of the General Land Office, there is nothing to show that Olson has paid or
tendered the coal land purchase price, or even the $10 -filing fee required in
connection with a coal- land apphcatlon No entry certificate has been issued or
is outstanding, : ]

The motion for rehearing sets forth that the above statement isin-
correct alleging that: ' ‘

#* # % op Jamiai‘y 19, 1914, the coal claimant baid to thg Receiver of the

. DUnited States Land Office, Salt Lake City, the sum of Eighteen Hundred Dol-
lars as the purchase price of said land fixed by .the Department, and received
therefor Receiver’s receipt No. 1235497 certifying to said payment, which money
was, on said date, put into the Treasury of the United States as earned by said
Land Office; no filing fee at that time being requlred by the Department, * * *

115594°—vorL 47—19——5
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A further search of the records of the General Land Office discloses
that the above statement as to the payment of the purchase price is .
correct. As to the filing fee the motion is in error since the pay-
ment of such a fee is requlred by the regulations of May 4, 1912
(General Land Office Circular 105, Sec. 122, Page 29). In its prior
decision the Department further stwted

At any rate the sale of the land could not be consummated and coal entry
properly be allowed. until the pendlnv controversy. is finally decided adversely
to the State. Passing over the question as to whether the use and occupancy
of the western.portion of the tract by the Spring Canyon Ceal Company, in con-
nection ‘with its mining operations, rendered the area nonvacant coal land
within the purview of-the statute, it is clear that rights under Olson’s coal
applica_tion can n_ot arise or attach until the primea facie claim of the State has
been eliminated by a final decision in the Land Department:

In support of the above statement the case of Charles I.. Osten-
- feldt (41 L. D. 265) was cited, and 1o reason is found to change the
view there expressed. o

Further, in accordance with the cases cited in the decision of
February 27, 1919, the Depfutment had the rlght and was under the
duty: of ,protectmg the equity arising from the prior possession of the
Spring Canyon Coal Company which claimed title as purchaser
under the State and from the extensive 1mprovements made by it
befors the ﬁhng of Olson’s application. -

No reason is found for disturbing the Department’s prlor decision,’
and the motlon for mhearmg is accordingly denied. :

CHARLES BAHM.,

Decided March 1, 1919,
SToCR-RAISING HOMESTEAD—DESIGNATION—-CULTIVABLE AREA.

In the administration of the stock-raising homestead law it is recognized that
small areas of high grade land may,be embraced within a tract *chiefly
valuable for grazing and raising forage crops”; such tracts may be desig-
nated -and entry allowed thereunder, however, where not to exceed one-
eighth of the area embraced in the stock-raising homestead is eultivatable

land.

VoeELsaNG, First Assistont Secretary:

Patent No. 484628 issued July 28, 1915, to Charles Bahm under
the enlarged homestead act for NE. £, NE. 1 NW. 4, N. § SE.Z, and
SE. } SE. %, Sec. 26, T. 136 N., R. 104 W., 5th P. M., Dickinson,
North Dakota, land district, and on July 25, 1917, sald Bahm
"applied to enter, as addltlonal thereto, under the stock-raising
homestead act, the NW. 1 NW. 4, S. § NW. %, and NW. 1 SW. %,
said ‘Sec. 26. The 160 acres last described were demgnated as stock-
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raising land, effective February 11, 1918, but under date of Febru-
ary 18, 1918, the Director of the Geological Survey advised the
Commissioner of the General Land: Office that an examination of
the lands patented to Bahm makes it appear that they are not stock-
raising lands, in that they are adapted to dry farming and more
valuable therefor than for grazing and raising forage crops. Where-
upon, the Commissioner of the General Land Office, by decision of
March 19; 1918, rejected the application to make additional entry,
and apphcant has filed an informal appeal.

The lands patented to Bahm as well as the tract applied for were
examined by an agent of the Geological Survey on August 25, 1917,
This examination disclosed the fact that 165 acres in” a compact
body are cultivable lands; that 108 of these 165 acres were under-
cultivation at the time of the examination, and that a good crop
‘of. grain was growing thereon. The soils were reported as clay
loams or gumbo, with a small rocky area in one 40, and the native
vegetation as consisting of a good stand of grama grass, wheat
grass, bunch grass, and stipa.

Section 2 of the stock-raising homestead act defines stock-raising
lands as those which are “chiefly valuable for grazing and raising
forage crops, do not contain merchantable timber, are not sus-
ceptible of irrigation from any known source of water supply, and
are of such character that 640 acres are reasonably required for the
support of a family.” In the instructions of January 27, 1917 (45
L. D. 625), under said act, it was stated:

The classification will be made, as far as practicable, to exelude lands that
art not chiefly valuable for grazing and raising forage crops, either because
too valuable ‘for such use or too poor for such use. Lands which are capable
-of producing valuable crops of grain or other food cereal or fruit are not subject
to designation; being, if otherwise subject to entry, disposable under the 160-
acre or 320-acre homestead law, according to their character.

Considering -the precipitation, the length of the growing season,
and the soils in the western part of North Dakota, together with the
known results which have been achieved by farmers'in that locality,
‘the Department is of opinion that the cultivable lands—that is, the
plow lands of favorable soil types, are grain lands, which are not
4 chiefly valuable for grazing and raising forage crops,” nor are they
“of such character that 640 acres are reasonably required for the
support of a family.” Such cultivable lands are essentially dry-farm
lands of the 820-acre type, and can not properly be designated for
entry under the stock-raising homestead law,

As the rejection of all applications containing minor amounts of
these higher grade lands would not constitute a practicable and equi-
‘table administration of the stock-raising homestead law, a reasonable



'

68 DECIDIONS RE LATING TO THE PUBLIC LANDS ’ [VoL,

_ principle to | govern the permissible amount of better grade lands that
may be included must be determined upon. Ina Wel] administered
stock-raising homestead of 640 acres, in the region here under con-
sideration, it appears that as much as 80 acres, or one-eighth of the
total area, may be needed for the production of winter feed for the
stock that could be maintained on the homestead during the grazing
season. It is reasonable, therefore, to allow 80 acres of cultivable
lands for feed production in'a stock-raising homestead even though
such lands could be used for grain production under dry-farming
methods. The allowance of such an area of better grade lands is in
substantial conformity with the established practice that permits
‘designation of a legal subdivision as nonirrigable under the enlarged-
homestead and stock-raising homestead acts if less than one-eighth
of its area can be thoroughly irrigated and reclaimed.

The lands applied for by Bahm ‘would enlarge his holdings- to:
480 acres, of which 165 are cultivable and 315 noncultivable. As the
proportion of cultivable lands is greatly in excess of one-eighth of
the entire area, the tract patented to the applicant can not be desig-
nated as stock-raising lands The decision appealed from is accord-
mfrly aﬂirmed ' ’ o

RYTHER v. WILDBERGER.
Dectded March 12, 1919.

PRACTICE—APPLICATION TO CONTEST—CORROBORATING AFFIDAVIT—APPEARANCE. .

Where claimant incorporates in his answer an objection to the sufficiency
of the contest afﬁdax:it because not- corroborated by .at least ‘one witness
having personal knowledge of the facts, as required by Rule 3 of Practice

- as amended September 28, 1915, and thereafter appears und renews the

. objection at the hearing, he is entitled to a.ruling thereon even though

" he joins issue by denial of the charges.

.VOGELSA\TG, First Assistant Secretary:

This is an appeal on behalf of Henry W. \Vlldberger from a deci-
sion of the Commissioner of the General Land Office dated November
6, 1918, holding for cancellation, on the contest of James C. Ryther,
his homestead entry, made October 20, 1916, for lots 1, 2, 3, and 4,
Sec. 18, lot 1 and E4 NW.%, Sec. 19, T. 5 N,, R. 12- K., B. H. M.,
Rapid Clty South Dakota, land district.

The contestant charged in his affidavit ﬁled October 12 1917,

that—

entryman has never established residence on the above described land ; that
-although he started a house he has never put the rough on the same. That said
.absence is not due to any military or naval duty of any kind in any place in
connection with the present war, . .
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The affidavit was corroborated by Clayton B. Ryther, who al-
leged that—

He is acquainted with the tract descnbed in the above affidavit, and knows

from personal knowledge and observation.that the statements therein made are’

true.  That said enfryman has never established residence on the above-
described land, that although he at one time started.a house on.the above-
described land he has never put the roof on said houge. That absence is not
due to military duties of any kind in any place connected with the present war.

In this answer entryman alleged that—

~ He established residence on the above-described land 1n July, 1917, -fol-
lowing my settlement upon the land of erecting a house thereon; that in Sep-
tember, 1917, a cyclone or wind storm partially destroyed said house, which
I have since repaired, and the house is now in a- habitable condition and
furnished ; that he-denies the first allegatmn of the complaint; admits that
he is not employed at present in the Army or Navy service, but affiant alleges
the fact to be that he is under draft; alleges the fact to be that both the
contestant and his corroborating - witness reside in Rapid City, and have so
resided in Rapid City .at-all times since the date of entry, and knows nothing
of the facts alleged, and that both the contestant.and hig brother, the cor-
roborating witness, are incompetent to allege or corroborate the affidavit of
contest, and defendant, by reason thereof, objects thereto. That as to. the
second allegation affiant is unable to plead, as the same-is unintelligible de-
nies the allegation of -the corroboratmg witness that he never placed a roof
upon said structure. - :

When the parties appeared before the looal officers on December
7, 1917, the day set. for the hearing, before any testimony wassub-
mitted defendant “again objected to the sufficiency of the contest
affidavit, reference being made to that part of his answer wherein
“he alleged that neither the contestant nor his, corroborating witness
could have personal knowledge of the facts alleged. The contestant
thereupon took the stand and was followed by his brother, the wit-
ness who corroborated the contest affidavit. -After the latter had
admitted that he had not been on the land in 1917 except on Oc-
tober 15, and had no knowledge then when the house was first con-
structed, defendant renewed his objection'to the contest affidavit
“and moved that the proceedings be 'dismissed, alleging as a further
reason that the notary public before whom the affidavit was executed
had not affixed his seal. The contestant stated that the notary public
would affix his seal before the hearing was concluded. The motion
to dismiss was overruled by the local officers, who by decision of
March 6, 1918, recommended that the entry be canceled. The de-
cision below was affirmed by the Commissioner of the Genera] Land
Office on November 6, 1918, and defendant has appealed.
~ While the affidayit appeared sufficient on which to order a hearing,
defendant’s motion to dismiss, interposed after the corroborating wit-
ness had acknowledged that he did not have personal knowledge of

1
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the matters alleged, should have been granted, the cbjection to
the affidavit having been set forth in defendant’s answer. The De-
partment has held that aftér issue has been joined, any -objection
thereafter to the sufficiency of the affidavit comes too late. But in the
case under consideration it can not be held that defendant waived his
objection, his denial being coupled with the statement that the cor-
roborating witness was not in position to have personal knowledge of
whether residence had or had not been established.. The question hav-
ing been thus raised, it was necessary that both the contestant and-
his corroborating witness take the stand and, if possible, refute the -
* charge of disqualification. It developed that defendant’s objection

was well founded, and the local officers should have dismissed the
contest. . . o . .

Rule of Practice 3 as amended September 23, 1915 (44 L. D., 365),
veferring to applications to contest, provides: o

The statementsyvin the application must be corroborated by the afidavit of at
least one witness having such personal knowledge of the facts in relation to the
contested entry as, if proven, would render it subjeet to cancellation, and these
facts must be set forth in his affidavit.

As stated in Preskey ». Swanson (46 L. D., 215, 217) : )

© Prior to the amendment of September 23, 1915, Rule 3 simply provided: ‘“The
statements in the application must be corroborated by the affidavit of at least
one witness.” This resulted in many affidavits being corrpborated on informa-
tion and belief, and made it possible to impose on the Land Department the con-

" sideration of speculative and unwarranted contests. . Experience demonstrated
the mnecessity for the amendment of the rule, and defendants are entitled to a
strict compliance therewith before being placed under the necessity of defend-
ing a contest. | ‘ .

In Nemnich . Colyar, decided January 4, 1919 (47 L. D., 5), the
Department held (syllabus) : , o

The provision of Rule 3 of Practice that the statements in the application to
contest must be corroborated by the affidavit of at least one witness having
personal knowledge of the facts is jurisdictional, and objection to the absence
of such corroborating affidavit may be interposed at any time prior to joining
issue. . ) ) . .

Tt was not intended by the decision last cited to lay down the rule
that an objection to the sufficiency. of a contest aflidavit, raising the
question of jurisdiction, can not be considered if a defendant also
joins issue by the denial of the charges. If the objection be incor-
porated in the answer, it entitles the defendant to a ruling thereon,

- and if it be held that the objection is well founded the Gismissal of
the contest is demanded. , :

" As the affidavit in question was not corroborated.by a witness hav-
ing personal knowledge of the facts in relation to the contested entry,
jurisdiction to consider the charges was not obtained, and the decision
appealed from must be, and is hereby, reversed.
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GRANT I. SHUMWAY.
Decided Marcvh‘ 12, 1919.

PU’BLIC LAND——BED oF MEANDERED LAKE. -

The Land Department has no Jurlsdmtlon over the bed of a meandered
lake, or authority to grant a potash lease therefor; and under the law of
Nebraska it appears that if navigable, title thereto is in the State, but if-

' nonnawgable, that title is in the rlparlan OWners.

VOGELSANG, First Assistant Secretary :

This is an appeal by Grant L. Shumway from the decision of the
Commissioner of the General Land Office of July 17,1918, holding
for rejection his application 010033 for a permit to prospect for
potash under the act of October 2, 1917 (40 Stat., 297), on certain
lands described as “included in the boundaries of a lake known as
¢ Pelican Lake” and the muds thereunder,” embracing what, if sur-
veyed, would be portions of Secs. 5 and 6, T. 29 N, R. 28 W Sec.
31, T. 80 N, R. 28 W, Sec. 1, T. 29 N, R 29 W., and Secs. 35 and’

.86, T. 80 N, R. 29 W Valentme, Nebraska, land district, the area
being given as 762.77 acres.

The said Pelican Lake, which is a meandered body of Water, ap-
pears, from the plat on file with the record, to be about three and a
-half miles long with an extreme width of about ohe-half mile. The
application embraces the entire area mcluded ‘within the boundames
of the lake.

The apphcatlon was rejected by the local ofﬁcers for the stated
reason that the area lies within the limits of a meandered lake, the
title to which is in the riparian owners, and the Commissioner finds
that all of the lands surrounding and abutting upen the lake, except
those in said Sec. 36, have been patented. The records of the
General Land Office show that the survey of the township embracing
sald Sec. 86 was approved in 1875 and that no disposition of any
portion of said section to private individuals has been made by the
Department. The- entire section, therefore, must be -assumed to have
passed to the State under its school-land grant. It thus appears that
title to the entire area surroundmg the lake has passed out of the
United States.

In the case of Lee Wilson and Company ». United States (245 U. S.,
24, 29), the Supreme- Court as a legal proposition, which it declared
to be indisputable because conclusively settled by previous decisions,
stated that: ' : ,

Where in a survey of the public domain a body of water or lake is found to
exist and is meandered, the result of such meander is to exclude the area from
the survey and to cause it as thus separated to become subject to the riparian
rights of the respective owners abutting on:the meander line in ‘accordance
with the laws of the several States. Hardin v. Jordan, 140 U. 8., 871; Kean
9, Calumet Canal Co.; 190 U. 8., 452, 459 ; Hardin v. Shedd, 190 U. 8. 508,519,
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The Supreme Court of Nebraska has repeatedly declared that the
common law rule, with respect to rights of prlvate riparian pro-
prietors, except as altered or modified by statute, has been a part of
the laws of the State of Nebraska ever since the organization of the
State government. - Slattery v. Harley et al. (79 NW., 151) ; Meng
- w. Coffey et al. (93 NW., 718); Crawford Co. v Hathaway et al.

(Id. 781); Kinkead . Turgeon et al. (109 NW., 744). So far as

it relates to the tifle to beds of streams or other bodies of water in
the State of Nebraska, the common law is still in force in that State.
Kinkead .». Turgeon et al., supra.

If the lake here in questlon is navigable the title to the soil under-

“lying the waters thereof is in the State of Nebraska. Barney w.

Keokuk (94 U. S., 824) ; Hardin . Jordan (140 U. S., 871) ; Illinois
. Central Railroad Company ». Illinois (146 U. S., 387. )5 Shively ».

Bowlby (152 U. S, 1); Morris ». United States (174 U. S. 196).
If, on the other hand, the lake is nonnavigable, the title to the soil
would under.the common law rule be in the riparian owners. Hardin
v, Jordan, supra. In that case the court said:

* % % When land is bounded by a lake or pond, the water; equally as in
the case of a river, is appurtenant to it; it constitutes one.of the advantages
of its situation, and-a material part of its value, and enters largely into the
consideration for acquiring it. Hence the presumption is that a grant of land
thus bounded is intended to include the contiguous land covered- by water.
Besides, a lake or pond, like a river, is a concrete object, a unit, and -when
named as ‘a boundary, the natural inference is. that the middle line of it is
intended, that is, the line equidistant from the land on either side. * * . *

‘In neither event, therefore, would the area described in the appli-
cation be public land of the United States subject to permit or ap- .
propriation under the act.of. October 2, 1917, supre. The applica-

_tion must therefore be held to have been properly rejected, and the
decision appealed from is affirmed.

JULIUS A. STROEHLE.
Decided March 12, 1919.

SuBRvEY—PUBLIC LA_ND..

" Wheré, in a survey of public land, a body of water or lake is found to exist’
and is meandeled and the abutting lands disposed of, ‘the Land Department
has no jurisdiction over:the submerged land -or lake bed or authorlty to
grant potash lease therefor.

%URVEY——TITLE T0 BED 0F MEANDERED LAKE. -

So far as relates to the beds of meandered Iakes or other bodies of water, it
appears that the common law is still in force in the State of North Dakota,
and that thereunder, if ‘navigable, title to the soil 1s in the State,. but if
nonnav1gab1e, that title is in the riparian owners. .
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Voerrsaxe, First Assistant Secretm'y

Julius A. Stroehle, who, on September 12, 1918, filed his apphca-

tion 019982, pursuant to the act of October 2, 1917 (40 Stat., 297),
for a pomsh lease for 2,560 acres, described as belng “the unsurveyed
lake bed of Horsehead Lake,” situate in Ts. 141 and 142 N., R. T2 W,
5th P. M., in Kidder County, Bismarck, North Dakota, land dlstrlct
has appealed from the decision of the Commissioner of the General
Land Office, dated October 28, 1918, rejecting the apphca,tmn. '
" The Commlssmner states that the lake mentioned is shown in the
official township plats to be meandered, and that the records of his
office indicate that the abuttmg lands have been disposed .of by the
United States. It follows, as held by the Commissioner, that the
Land Department has no ]urlsdlctlon over said lake bed, or authority
to grant a potash lease therefor.

In the appeal it is asserted that the owners of land ad]ommg the
lake claim that they have no title to said lake and that it is Govern-

“ment land, and it is further stated that the county records do not
show the 1ands for taxation. :

In the case of Whitaker ». McBride (197 U S., 510 512), the
" Supreme Court of the United States made the followmg statement:
- A meander line is not a line of boundary, but one designed tO'point out
the sinuosity of the bank or shore; and a means of ascertaining tlie quantity
of land in the fraction which is to be paid for by the purchaser.

In the case of Lee Wilson and Company ». United States (245
U. 8., 24,29), the court stated as a legal p1’opos1t10n, which was
1nd1sputable because conclusively settled by previous demsmns, the
Tollowing:

_Where in a survey of the public domain a body of water or lake is found
to exit and is meandered, the result of such meander is ‘to exclude the area
from the survey and to cause it as thus separated to become subject to the
riparian rights of the respective owners abutting on-the meander line in ac-
cordance with the laws of the several States. Hardin ». Jordan, 140 U. 8,
871; Kean v, Calumet Canal Co.,-190 U. 8., 452, 459; Hardin ». Shedd, 190
U. 8., 508, 519.

The local law of North Dakota was determined by the Supreme
Court of that State in the case of Brignall ». Hannah ef al. (157
N. W., 1042), decided May 1, 1916, with respect to 2 nonnawgable»
lake. The court held as follows (syllabi): '

'As a general rule, the meander lines run:along the margin of nonn1v1gable
lakes or ponds are not intended as boundary lines, but are run for the purpose
of determining the quantity of land for which the purchase_r must pay.

. Whether the patentee of the United States to land bounded on a nonnav-
igable lake belonging to the United States takes title to the adjoiing submerged .
land is determined by the law of the State where the land lies.

~ The rights of riparian owners with respect to nonnavigable lakes and ponds
in North Dakota rest upon: and are controlled by the rules of the common law,
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Under the common law.the owners of land abutting upon ‘a meandered, non-
navigable lake own the lake bed in severalty, their respectlve title extending’
to the center of the lake.

- A similar determination was early reached in the State of South

Dakota in the case of Olson ». Huntamer e¢ af. (61 N. W., 479; 66 .
N. W, 813). ' '

Wlth respect to a navigable lake a different principle obtains. Sec-
tion 4809 of the Rev1sed Codes of North Dakota of 1905 reads as
follows:

Except when the grzint under which the land is held indicates a different
intent, the owner of the upland, when it bordersk on a navigable lake or stream,
takes o the edge of the lake or stream at low water mark, and all navigable
rivers shall remain and be deemed public highways.

The ownership of the bed of a navigable lake therefore appears
to rest in the State and not in the riparian proprietor.

From the foregoing, it follows that the area sought by the appli-
cant is not public land of the United States, subject to appropriation ‘

The decision of the Commissioner re]ectmg the application is cor-

rect and is hereby afﬁrmed

BRIDGES v. THE CANYON SIDING_MINING Co.
Decided March 15, 1919. '

MiINING CLATM—NOTICE OF IMPROVEMENTS.

The failure of an applicant for patent to & mining claim to comply with
local laws or regulations as to the posting of a notice relating to improve-
ments, while possibly subjecting a claim to relocation before entry, pre-
sents no valid basis for the cancellation of an entry in the absence of an
adverse clalm legally asserted. . ’

MiNING CLATM—PROTEST. - ; -

The alleged. absence, during the period of publication of notice of applica-
tion for mineral patent. of an official survey monument marking, a single
corner of a mining claim or claims included in an application, affords no.
valid basis of protest against the- -application if there was enough upon-the
ground covered by the application, when considered :in the light of the pub-
lished notice, to have put the protestant upon inquiry as to the area in- -
cluded in the application. .

' - Mining  CLAIM—PROTEST.

In cases where the notice of application is regular and sufficient the Land
Department will not inquire into a charge made by omne who fails to
adverse, that fraudulent representations have been made to him by an ap-
phcant for mmeral patent, as to the area claimed by q*uch apphcant

Voarrsane, First Assistant Secretary : .

_This is an appeal by G. T. Bridges from the decision of the Com-
missioner of the General Land Office of March 26, 1918, requiring
him to show cause why his protest against Salt. Lake (Aty mineral
entry 018398 of the Canyon Sldlng Mining Company should not be

dismissed.
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- The entry was allowed January 9, 1917, upon an application filed
by said company for patent to the Loop Nos: 1, 2, 3, and 6 lode min-
ing claims, survey No, 6385, notice of which application was pub-
lished and posted for the statutory period, commencing Novembel 3,
1916, during which period no adverse claim was filed.

The said Loop Nos. 2, 8, and 6 claims -were, as shown by the cer-
tificates of location thereof, located, respectively, January 2 and 5,
and March 16, 1909. The protest of Bridges, which was filed Febru-
ary 13, 1918, charges, in substance and effect, that the said three claims
conflicted at the time of their location with the Tron Mask lode min-
ing claim, and now conflict with the Night Cap claim, which is a
relocation of the identical ground previously covered in the Iron
Mask; that said Iron Mask claim was located September 17, 1907, by
the protestant and one C. C. Parker; that the protestant and his co-
owner did, or caused to be done, the annual assessment work on said
- claim for the year 1908, and for each and every year thereafter up -

to and including the year 1913; that by reason of the failure of the
owners 'of said claim to perform the annual assessment work thereon
for the year 1914, the ground included therein reverted to and became
a part of the public land of the United States January 1, 1915, on
which date one Jesse Salisbury made relocation of the ground under
‘the name of the Night Cap, and on January 2, 1915, conveyed to the
protestant an undivided one-half interest in the claimj that the
said owners of the Night Cap claim perf01med the annual 285ess-
ment work thereon for the year 1916, and in 1917 filed notice, claim-
ing the benefit of the act of Congr,ess exempting mining claims from
the performance of annual assessment work; that at the time of the
location of the Loop Nos. 2, 8, and 6 clalms, no portion of the areas
included therein and in conﬁlct with the Iron Mask was a part.of the
public lands of the United States; that in 1909, and about the time -
~ of the location of said Loop Nos. 2, 3,and 6 olaims, the protestant had.

a conversation with one Pulver and one Chase, who claimed to be

agents and officers of the applicant company, and at that time exhib-
-ited to Pulver a recorded notice of the Iron Mask, and went upon

the ground with said Chase and pointed out to hlm the exterior
boundaries of said claim; that at no time has Chase or Pulver, or
_their successors in interest, or the applicant, maintained a notice or
stakes on said Iron Mask claim or posted any notice on the ground or
in the vicinity thereof, to the effect that work was being performed

elsewhere for the benefit of such ground, as required by section 1499

of the Compiled Laws of Utah, 1907; that at the time the official .

survey of the claims applied for was being made the protestant noti-

fied Pulver, who was the active agent of the applicant company, not
te place any.stakes upon the protestant’s said ground, include, or

interfere with the same, and was then assured by Pulver that he did
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rot want said ground, made no claim to it, and would see that it was
excluded from the patent survey ; that in September, October, Novem-
ber, and December, 1916, when protestant and his co-owner of the
Night Cap were performmg the assessment work on that claim, no.
- patent stakes were, after careful search therefor, found upon said
ground, nor was there any evidence of any kind upon the ground
that any part thereof was included in the survey; that during the
period of pubhcatmn the protestant was upon “said ground”

several occasions and made diligent and careful search for patent
stakes and copy of the notice and plat but found none; that it was not.
until several months after the expiration of the per 1od of publication
that protestant found what purported to be a patent stake near the
center of the said ground and that that stake was not there during the
period of publication; that because of the matters alleged, the appli-
cant company induced the protestant to believe, and he did believe,
that said company claimed no part of said ground, and that it was not
included “within the exterior lines of its patent survey;” that said -
acts and matters were intended to enable the applicant to clandes-
‘tinely and surreptitiously gain possession of protestant’s ground and .
his extensive improvements and development work thereon, and that
such' purpose did not become apparent to protestant until after the
expiration of the period for the filing of an adverse claim; that on
account of the wilful, premeditated, and fraudulent conduct of the
officers'and agents of the applicant company, the protestant did not
file an adverse claim during the period of publication. He therefore
prays that patent on the entry be withheld and that a hearing be
ordered to afford him an opportunity to “establish and secure his

- equities and rights in a legal and proper manner.”

Accompanying the protest and made a part thereof is a plat pur-
porting to show the conflict between the Loop Nos. 2, 8, and 6 claims
and the Iron Mask. From this it appears that the west side line of
‘the Loop No. 8, constituting also the east side line of the Loop No.
6, and the west side line of the Loop No. 2, which claim adjoins the
Loop No. 3 on the north, form a contlnuoue straight line 3,000 feet
in length, and extends-through the Iron Mask, apprommafely in the
position of its longitudinal axis; that this line is intersected at a
point a few feet to the south of the center of the Iron Mask by a
straight line 1,200 feet in length, extending in an easterly- ~westerly -
direction, and forming the common end line of the Loop Nos. 2 and
8, and the north end line of the Loop No. 6. ' The point of intersec-
tion is the common corner Nos. 4, 2, and 2, respectively of the Loop

Nos. 2, 8, and 6.
' Upon conslderlng the protest, the Commlssmner, by the decision
“appealed from held—
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(1) That the possessory rights of two_mineral claimants to the
same mineral land is a matter which is committed exclusively to.the
courts and has no proper place in a protest before the Land Depart-
ment, and hence that that feature of the protest must be disregarded.

(2) That it may be that the protestant intended to intimate as a
- ground of protest that the plat and notice of the application for
" patent were not properly posted on the ground applied for during

the period of newspaper publication, but that the affidavit in that
respect is not sufficiently clear to warrant consideration.
. (3) That the only remaining allegation necessary to be considered
s the one to the effect that one or more corners of the Loop Nos. 2,
'3, and 6 claims were not properly monumented on the ground during
" the’ publication period, and that because thereof and of a promise
made by an agent of the company that no claim would be asserted
by it to the ground embraced in the Night Cap claim, and that the
ground would be excluded from the patent survey, the protestant was
led to believe that the application for patent embraced no portion-of
~ the ground covered by the Night Cap, and that on account of this
belief, the protestant failed to ﬁle an adverse claim within the period
allowed by law; that the protest did not allege that there were.not
" sufficient corners in place to enable the Loop Nos. 2, 8, and 6 claims
to be identified with reasonable accuracy on the ground, ner was it
alleged that the descriptions in the published notice were insufficient
to put protestant on notice as to the exact or approximate area cCov-
ered by the Loop Nos. 2, 3, and 6 claims; that as a matter of fact, it
ailirmatively appears from the protest that the protestant knew of
the conflict between the said claims and the Night Cap; that there is
in the field notes of the official survey of said claims a report by the
mineral surveyor, to the effect that the official survey of the four
claims of the- group is identical with the locations, the corners of
which were found in place; that the published notice of the appli-
cation furnished such a description of the claims applied for as
should have enabled a person exercising due diligence to determine
with reasonable accuracy the situation of said claims upon the ground,
even though a monument to mark the corner common to Loop Nos.
-2, 8, and 6 was missing. In view thereof, and of the fact that the
pubhshed notice of the apphcatlon recited no exclusion, the Commls-‘
sioner held that had the protestant exercised due caution and dili- .
gence he would have been aware of the fact that a portion of the
area covered by the nght Cap was included in the application, and
that therefore there is no reason apparent for ordering a hearing
on -the protest. He accordingly directed that the protestant be
notified that he would be allowed: thirty days within which to show .
cause why the protest should not be disniissed.
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~ The protestant apparently acquiesces in so much of the Commis-
sioner’s decision as holds that the validity of the claims applied for,
_in so far as they embrace portions of the former Iron Mask, can not
be successfully attacked before the Department.

The appeal, however, challenges the correctness .of the Commis-
sioner’s decision on the ground that it refuses the plotestant an
opportunity to prove at a hearmg the allegations—

(1) That neither the applicant nor his predecessors in interest ‘ever main-~.

tained a location notice or stakes on the protestant’s ground.
(2) That they nor any of them ever performed.: any work upon or posted a

" notice on the protestant’s ground as required by the laws of the State of Utah.

(8) That during the period of publication the applicant company never main-.
tained a batent survey stake or monument on protestant’s ground, although it
was shown that the corner common to the Loop Nos. 2, 3, and 6 falls within
the exterior boundaries of the protestant’s ground. =

- (4) That the applicant, through its officers. and agents, has been guilty of
such fraudulent practices and replesentatlons both in posmve statements and
omissions, as to wholly invalidate the proceedings,

- The alleged failure of the applicant company to maintain a loca-
tion stake within the limits of the ground claimed by the protestant
at the corner common to the Loop Nos. 2, 3, and 6 would not have
constituted a valid objection, even if urged as a basis of an adverse
- suit; Warnock ». DeWitt, Utah (40 Pac., 205) ; Walsh . Erwin (115
Fed., 531), and there is no law requiring a location notice on any of
sald claims to have been maintained within the conflict area. As to -
the alleged failure of the applicant or its predecessors in interest to
perform any work within the conflict area, it is sufficient to say that
it is wholly immaterial upon what part of a claim or group of claims
patent expenditures are made so long as the work performed tends to
the development of the claim or claims to which it is applied; nor
does the fact, if it be a fact, that the applicant and its predecessors
failed to comply with the provisions of section 1499 of the Compiled
Laws of Utah, 1907, in the matter of posting notice relating to -im-
provements, affect its right to a patent, as the fajlure of a mineral
claimant to comply with local laws and regulations which, while
possibly subjecting a claim to relocation before entry, nevertheless
furnishes no ground for-the cancellation of an entry in the absence of .
an adverse claim legally asserted. Hughes ez al . Ochsner et al.

. (27 L. D., 396).

The Department concurs in the Commissioner’s holdmg that so far
as anything to the contrary is alleged, there was during the publica-
tion period enough on the ground, when viewed in the light of the -
published notice, of which the protestant seems to have been cognizant
at the time, to have put him on inquiry as to the area included in the -
application and survey, even if, as alleged in the protest, there was

" then no monument marking the corner common to the Loop Nos. 2,
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.3, and 6-claims. - The published notice recitesthat the area is described
in the field notes and plat on file'in the local office as commencing at
corner No. 1 of the Loop No. 8 claim, whence the corner of sections 3,
4,9, and 10, T. 10 8., R.-2 W., S. L. B. & M., bears south 10° 12’ east
'1,298 feet; thence nort_h 81° 45’ west 600 feet to corner No. 4 of Loop
No. 6 claim; thence north 8° 21’ west 1,500 feet to corner No. 3 of
said claim; thence south 81° 45 east 600 feet to corner No. 2 of said
claim, identical with corners Nos. 4 and 2 of Loop No. 2 and Loop
No. 8, respectively (the alleged missing corner) ; thence north 3° 21/
west 1,000 feet to corner No. 3 of Loop No. 2 claim; thence south 81°
45" east 1,200 feet to corner No. 3 of Loop No. 1 claim; thence south
3° 21" east 1,500 feet to corner No. 4 of said claim; thence north 81°
45’ west 600 feet to corner No. 1 of said claim, identical with corners

. Nos. 1 and 3 of Loop No. 2 and Loop No. 3 claims, respectively;

thence south 8° 217 east 1,500 feet to corner No. 4 of Loop No. 8 claim;

thence north 81° 45" west 600 feet to corner No. 1 of said claim, the
place of beglnmnO' This description 1dent1ﬁes the position of the

alleged missing monument at the corner common to Loop Nos. 2, 3,

- and 6 claims at a point on a straight line between ‘and 1,500 feet :Erom

“common corner Nos. 1 and 1 of the Loop Nos. 3, and 6, respectively,
and corner No. 3 of the Loop No. 2; and on a straight line between
and 600 feet from the monument reported as marking the corner com-
mon to Loop Nos. 1, 2, and 3 claims and the monument reported as
marking corner No. 3 of the L00p No. 6 claim.

The remaining question presented by the appeal, namely, that re-

‘lating to fraud alleged to-have been perpetrated upon the protestant
by the applicant, is a matter with respect to which the Land Depart-
ment can afford no relief, even if the matters charged'coiﬂd be
clearly proven. By section 2325 Revised Stmtutes, it is provided
,.that——‘ : _ . . :

If no adverse claim shall have been filed with the register and the feceiver
of the proper land office at the expiration of the sixty days of publication, it
shall be assumed that the applicant is entitled to a patent upon the payment to-
the proper .officer of five dollars per acre, and that no- adverse claim exists;
and thereafter no objection from third parties to the issuance of -a patent

shall be heard, except it be shown that the applicant has failed to eomply
with the terms of this chapter.

In Golden Reward Min. Co. ». Buxton Min. Co (79 Fed., 868),
after setting forth the above-quoted prov151ons of section 2395 the
court said, at page 873:

Section 2326 prov1des for a stay of proceedings in the land office upon the
filing therein, within the 60 days, of an adverse claim, and also provides that
the party filing the adverse claim shall, within 30 days thereafter, commence
procéedings in a court of competent jurisdiction to determine the question of
the right of possession, and prosecute the same with reasonable diligence to
final judgment; and a failure so to do shall be a waiver of lns adverse clzum



80 - 'DECISIONS RELATING TO THE PUBLIC LANDS. " [fon.

These provisions provide a method whereby all parties having adverse claims
to mineral lands, for which a patent is ‘asked, may have their day in court. If
a party fails to- file his: adverse claim in the land’ office in the time provided
by law, or if, having so filed it, he fails to.commence proceedings in accordance
- with section 2326, he waives his adverse claim. With reference to. the proceed-
ings in the land office; the publication of the proper notice for the prescribed
period is dite process of law. The proceeding is judicial in its character, and
in the nature of a proceeding in rem. If there is no adverse claim, a decision
of the land office awarding the patent to the claimant is'a judgment by default,
as conclusive as to.the matter adjudicdted as a judgment upon contested issues.
The expression “it shall be assumed ” must be construed to mean “ conclusively
assumed,” as any other construction would defeat the object of the statute.
In using the word “ conclusively,” I do not mean to. say that the statute has
closed the doors of a court of equity to adverse claimants in every case; but
I think it may safely be asserted that the failure to adverse, as provided by'
" the sectionsg referred to, deprives the adverse claimant of all remedies except
those which-a court of equity might allow to be urged against a judgment at
law. Wight v. Dubeis, 21 Fed., 694; Kannaugh v. Mining Co. (Colo. Sup.) 27
‘Pac., 245; Hamilton v. Mining Co., 33 Fed., 562; Four Hundred & Twenty Min.
Co. v, Bullion Min. Co., 3 Sawy, 634, I'ed. Cas. No. 4,989; Dahl ». Raunheim,
132.U. 8., 260,10 Sup. Ct., 74; U. 8. v. Throckmorton, 98 U. §.,.65; Vance v, Bur-
bank, 101 U. S 519.

In Gowdy et al, v. Kismet Gold Mlmng Co. (22 L. D 624),
which is a case smular to the one at bar, the' Department at page
625 said

It is.not charged by the protestants that they did not have notice of the ap-
plication for patent.' All they claim is that soine of the claimants of the Kismet -
assured some. of them * that they were not claiming and would not. claim any
portion of the ground in conflict,” and- relying upon this verbal promise they
did not protect their interests by adverse proceédings. If it be granted that -
such assurances were made, this would not excuse the protestants from taking -
- the course prescribed by statute for their own protection.

In the absence of any showing to the contrary, when publication and posting
have been made, the Department must assume that all adverse claimants had
notice thereof, and if they fail to protect their interests, the. Depaltment can
not relieve them, when there has been a substantml compliance with the law
as to the notices. ] .

These decisions clearly support the view above expressed.

From a-careful consideration of the entire record, the Department
sees no reason to disturb the decision of the Commissioner, and it is
accordingly affirmed.

_THOMAS H. GOODWIN AND MAGGIE XANE.
Decided March 15, 1919. '

SorpIERS’ - DECLARATORY STATEMENT—ACTS AMENDING SECTION 2289, REVISED
STATUTES.
‘While the privilege aceorded soldiers and sailors by section 2309, Rev1sed )
Statutes, authorizing the m1t1at1ng of a homestead claim by agent, orig-
inally- had reference to the ordinary- homestead entry under section
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2289, yet as the varied subsequent legislation, enlarging or festricting the
area ‘of land that may be éntered, is amendatory of.the latter section, that
" privilege ig thus extended to entries initiated under the later acts.

STOCK- RAISING HOMESTEAD——SOLDIERS DECLARATORY STATEMENT——PETITION FOR
DESIGNATION.

The petition- for de51gnat10n of land wunder the stock-raising homestead
act of December 29, 1916, may be executed and filed by agent accompanied
by the soldiers’ declaratory statement, but formal application to make entry

" must be filed by the claimant: w1th1n the s1x months period spec1ﬁed in ‘sec-
tion 2309, Revised Statutes.

k VOGELSANG First Asszstcmt Secretary

This case is before the Department on appeal by Thomas H Good- -
win from decision of the General Land Office, dated November 5,
1918, holding for cancellation his homestead entry and rejecting his
: apphcatlon for additional entry, to the extent of one subdivision of
each, because of conflict with the homestead entry of Maggle Kane.

April 23, 1917, -Goodwin, by agent, filed in the local land office at.
Sundanee, Wyomlng, soldiers’ declaratory statement -for 640 acres
and also petltlon for designation of same as subject to entry under
the stock-raising act of December 29, 1916 (39 Stat., 862).

The local officers, on August 27, 1917 rejected the filing as to the
SEZ NEZ, Sec. 30, T. 50 N., R. 74W 6th P. M., because of conflict
with a pI‘lOI‘ State selectlon, and re]ected it as to nhe other tracts be-
cause the petitioner for designation was not exeeuted by the SO]dlel
applicant in person, but by his agent instead.

September 15, 1917, Goodwin, the soldier, filed- apphcatlon under
the enlarged homestead. act for 820 acres of the land first applied for
and also filed application for additional entry of the remaining por-
~ tion of the land first filed upon, including: one other tract and ex-

_c]urhncr the tract embraced in the State selection. Also, on that
date, he filed petition for de31gnat10n of the said lands under the
stock-raising act. The local officers allowed entry for 820 acres
under the enlarged act and suspended the application for addi- -
tional under the stock-raising act, and transmltted the petltlon for -
designation to the General Land Ofﬁce

In the meantime, and on. April 26, 1917, Maggie Kane apphed
to make additional homestead entry for 160 acres under section. 7 -

of the enlarged homestead act, as added by-the act of July 3, 1916, .
(39 Stat., 344). Her original entry for 160 acres, upon Whl,ch S

" patent had’ issued, was in the State of Montana and situated more
than twenty miles from the land applied for. The local officers-
suspended her appheatlon at the time it was filed, awaiting informa-
tion, whether the land in the original entry had been desagnatedv
and upon receiving advice from the Miles City, Montana, land
office that it had been so designated, her applieation for addltmnal«

115594°—vor 47 ——19—-—6
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entry for the S 4 N 4, Sec. 29 of the above mentioned township, was
allowed under date of October 19, 1917. This was manifestly error,
- caused by oversight, as it conﬂlcted with the prior entry of Good--
win as to the SW1 NW4, Sec. 29, and with his suspended applica-
tion for additional for the SE} NW%, ‘'said section. It appears that
no appeal was filed by Goodwin or his agent from the original
action of the local officers rejecting the soldier’s declaratory state- .
ment, and it was held in the decision of the Commissioner that
Kane had the superior right to- the tracts in conflict and, there- -
fore, the entry of Goodwin was held for cancellation as to the SW
NW#%, said Sec. 29, and his application for additional entry was
" held for rejection as to the SE3 NW4%, said section, because of the -
said conflict, Tt was further held that other tracts would also have
to be eliminated from Goodwin’s entry and application because of
lack of contiguity with the portions which would remain after
removal of the conflict.

It is stated in the appeal that Goodwm has commenced contest
against Kane’s entry for failure to establish residence thereon. If
this contest should prevail, conflict would thus be removed and the
entry and application of Goodwin could be allowed to stand pending
consideration of his petition for designation. But even independ-
- ently of the contest, which is not now here for consideration, the
Department is unwﬂlmg to hold, under the circumstances of the case,
" that the prior rights of G'roodwm as to the tracts in dispute were
waived or foreclosed by failure of the formal act of appeal from what
- is considered an erroneous action on the part of the local office in
rejecting his original filing on the ground that the agent and not the
principal executed the petition for de31gnat10n

It is true that neither the said stock-raising act nor the instructions
issued thereunder by the Department for its administration contain
any reference to initiation of such claims by agent, but other pro-
visions of law in pari materig must be construed in connection there-
with and applied so far as applicable and consistent. Section 2309,
- Revised Statutes, authorizes initiation of a homestead claim as well
by agent as in person in behalf of any soldier, sailor or marine quali-
- fied as specified in section 2304, Revised Statutes, as amended by the

-act of March 1, 1901 (31 Stat., 847 ), by filing a declaratory statement :
and the prmmpal is allowed six months from the date of the filing

within which to file application for entry. This legislation was of =

course with reference to ordinary homestead entry under the pro-
. visions of section 2289, Revised Statutes, which has since been .
amended in various particulars, enlarging or restricting the area
originally allowed and modifying the requlrements for earning of
title, and changing the administrative procedure in some. instances.
Thus, there is the reclamation act, whereby the area enterable may be



o DECISIONS ‘RELATING TO THE PUBLIC LANDS. 83

greatly restricted in the discretion of the Secretary; the e'nlarged
homestead act, whereby 820 acres of land of a specified character, in
a number of States, may be taken in an entry; the so-called Kmkald
. Act, allowing entry of 640 acres in certain portions of Nebraska ; the
forest homestead act, permitting entry in’ forest reserves; the stock-
raising act, permlttmg entry of 640 acres of the character specified
therein. All of these acts have been regarded as merely variations
from and modifications of the basic homestead act of May 20, 1862
(12 Stat., 392), which was carried inte-the Revised Statutes. The
privilege accorded soldiers and sailors by section 2309, Revised Stat-
utes, has been extended and applied to these different forms of Home-
stead entry, or some of them, and so far as consistent should be ap-
plied to a,pphcatlons under the stock-raising act. No good reason is -
perceived for requiring the petition for designation of lands under
this act to be executed by the soldier in person, and neither is it
deemed requisite in case ‘of such person to accompany the petition for
designation by a formal application to enter, where the declaratory
statement and the petition are filed thr ough an agent. Tt is sufficient
- if the application be filed within the six months’ period specified in
section 2309, Revised Statutes.
It is, therefore held error was made in rejectmg the declaratory -
statement, and the petition for designation in this case for the reason
‘stated. But even so, the rejection was adjudged as final and the
case closed upon failure of appeal from that action. Some congidera-
~ tion must be given to this feature of the case. It will be noted that,
within the appeal period, the soldier, in person, filed his application
- and petition, although in a little dlfferent form, and it is alleged that
before doing so he inquired of the local office whether there was any
' ob]ectlon to such filing. His assertion that he received a favorable .
reply is attested by the fact that his. application. for entry was al-
lowed-and his petition entertained. Had he been informed of the
intervening application: of Kane, the soldier would still have ‘had. :
time for formal appeal from the original adverse action, but upon
allowance of his application no appeal seemed necessary. Under
the circumstances shown, it would be altogether unjust to hold that
whatever rights inured to the soldier under the original filing by his
agent were lost by failure to appeal from the adverse action thereon.
This leads further to consideration of the nature of his rights .
under the original ﬁhng Tt must be remembered that said filing
was for 640 acres with a view to entry under the stock-raising act,
whereas his existing entry is for 820 acres under the enlarged home—
stead act, a’ different form of entry, made in connection with peti- .
“tion for designation of the whole area under the stock-raising act.
The land had been designated as subject to entry under the enlarged
act but not under the stock-raising act. Before Goodwin applied -
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under the enlarged act, Kane had filed her application under that
act. Therefore, as to the SW.  NW. 1, Sec. 29, embraced in Good-
win’s entry Kane had the prior right to consideration under that act,
whereas Goodwin had the first filing’ and claim thereto under the
stock-raising act, and if that tract should be designated under the
latter act Goodwin should prevail as to that tract, and likewise as to
* the SE. } and NW. £, said section, embraced in his application for ad-
ditional entry. In other words, if this land shall be designated as
of the character subject to entry under the stock-raising: act Good-
win should prevail, but if not, then Kane should be allowed to retain
her- entry under the enlarged-homestead act in the absence of other
objection, - It will, therefore, be necessary to consider the petition of
Goodwin for deswnatlon, after which apploprnte further action
will be taken in accord with the views herein expressed.
The decision appealed from is modified accordingly.

JULIAN F. CUMBERLAND.
Deoided March 20, 1919.

DESERT-LLAND JUNTRIES IN CHUCKAWALLA VALLEY—STATUTORY PERIOD.

In determining the statutory lifetime of desert-land entries embracihg lands
in. the Chuckawalla Valley in the State of California, it is necessary
to note the extensions granted by the acts of June 7, 1912, March 4, 1913
and April 11, 1916; and the further fact that such’ period does not run
during any suspension effected by the withdrawal of land for the purpose
of resurvey. .

VOGELSANG, First Assistont Secretary:

This case is before the Department.on appeal from decision of
. the Commissioner of the General Land Office dated November 16,
. 1918,- rejecting the application of Julian F. Cumberland -for the
privilege of perfecting his desert-land entry under the last two
paragraphs of section 5 of the act of March 4, 1915 (38 Stat., 1198—
1161). .
The entry was Taade October 17 1910, for the N BE. 1, N. 1 SW. 1,
SW. 1 SW. 1, SE. £ NW. 1, Sec. 25, T. 6S R.21 E, S. B. M con-
tammg 320 acres, now within the Dl Centro, Cahfmma, land dis-
trict. ‘

“June 19, 1911, first yearly proof was submitted, showing’ expen-
diture of $320 in clearing sagebrush from a portion of the land,
and on June 7, 1912, like proof was made for the second year.

November 21, 1917, proof was submitted showing further expen-

diture of $320 in clearing other portions of the land, and also in that
connection it was represented that there was no prospect that if
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further time were granted, the entryman would be able to reclaim
the land by irrigation, and therefore he asked to be allowed to per-
fect his entry in the manner required of homestead entrymen as
provided by the said act of March 4, 1915. '

It appears that this land is Wlthm the area affected by the reme-
dial acts of June 7, 1912 (37 Stat., 130), March 4, 1913 (37 Stat., -
1008), and April 11, 1916 (39_Stat., 49— 50), Whereby the running of
the statutory period of desert-land entues in certain described town-
ships was suspended and the lifetime of the entries thus extended.
The act Tast mentioned provided that no desert-land entry thereto-
fore made in good faith for lands in certain townships, including the
one here in question, should be canceled prior to May 1, 1919, be-
cause of failure on the part of the entryman to make any annua,l
or final proof falling. due upon any such entry. prior to said date,
and further provided:

If the said entrymen are unable to procure water to irrigate the said lands

" above described through no .fault of theirs, after using due diligence, or the
legal questions as to their right to divert or impound water for the irrigation
of said-lands are still pending and undetermined by said May first, nineteen -
hundred and nineteen, the Secretary of the Interior is hereby authorized to
grant a further extension for an additional period of not exceeding two years.

. In the instructions of May 18, 1916 (45 L. D., 86-87), W1th refer-
ence to these extension acts, the Department szud :
The rule to be observed in determining when annual and final proofs become
due in connection with desert-land enfries embracing lands described in the acts .
of June 7, 1912, and March 4, 1913,'is to exclude the period from the date of the
act or acts applicable thereto, until May 1, 1915, and to extend the statutcny

period accordingly.

A similar rule should be observed with reference to the act of April 11, 1918,
by excluding the period from April 11, 1916, to May 1, 1919, and extendmg the -
statutory. period-accordingly.

It will therefore be observed that only about two and a half years
of the normal lifetime (four years) of this entry has run, and further
provision is made that suspension may be granted for an additional
period of two years in the discretion of the Secretary.

It is also noted that the Jand was on June 29, 1916; withdrawn for
the purposes of resurvey, and the statutory perlod does not run dur-
ing such suspension. And even after the exhaustion of these protec-
tive features, there is still further authority for extending the statu-
tory period under the said act of March 4, 1915, where there is a rea-
sonable prospect for irrigation.

' It appears therefore that there is no immediate necessity for defi-
nite and final ad]udlcatlon respecting the irrigability of the lands in
question. The entry is sufficiently protected under present condltlons,
and patent could not in any event be 1ssued while ‘the land is Wlth-
drawn for resurvey. .
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There are perhaps eight hundred such entries in this project, em-
bracing approximately 250,000 acres similarly situated. The lands
lie adjacent to and near the Colorado River, and the plan was to ob-
tain water from the river for irrigation of this area, but the question
of infringement of the rights of Mexico in these waters has been
a feature, among other obstacles, in retarding the development of
the plan. While the company originally contemplating development.
of this project appears to have disorganized, it may be that other
measures will be provided for carrying water to these lands. '

The last two paragraphs of section 5 of the said act of March 4,
1915, were intended to be applied as a last resort for the protection
of desert-land entries, and where it has been demonstrated to a fair
degree of certainty that-the lands can not be'irrigated at reasonable
cost from any known source of water supply. In this case the De-
partment is of opinion that the time has not yet arrived when it can
be determined that these lands are nonirrigable In:the meantime,
protection W111 be aﬁ'orded under the prov151ons of law above men-

tioned.
"~ The deelslon appealed from is accordmgly aiﬁrmed

MERRITT A GREEN (Ol\T REHEARING)
Decided March 20, 1919,
Sorpmzs’ ADDITIONAL—RDTURN OF PAPERS.

The madvertent issuance of a duplicate certificate of a soldiers’ additional
homestead right, through mistake and without authority of law, does not
bind the Government; and when returned will be held under the uniform
rule of the Department to retain-in 1ts possesswn such papers when ad-
judged invalid.

SoLpIERS’ ADDITIONAL——RETURN OF PAPERS.

The tr1buna1 vested with authority to determine .whether or not 11ghts
are conveyed by an instrument hag the power to control such instrument if’
declared invalid; and when: so adjudged it should be canceled and depos-
ited among. the records of the trlbunal that has passed upon its legality.

Vocgersang, First Assistant Secwetary

November 21, 1877, a certificate was issued by the Commiissioner of
. the General Land Oiﬁce certifying that Ira O. Russell was entitled

to an additional homestead entry for not to exceed 80 acres, as
authorized by section 2306 of the Revised Statutes. December 11,
1877, said- certificate was located on 78.95 acres. The location of
the right was not properly noted on the records of the General Tiand
Office, and May 16, 1908, a new certificate was issued to the widow -
of said soldier on a showing made by her to the effect that the orig-
inal certificate had not been wused, eould not be found and was -
thought to have been lost
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She assngned said duplicate’ certlﬁcate to Merritt Ao Green, who
tendered it. with an application for land in Alaska. His applica-
tion was rejected for the reason that the tract, together with other
land held by him, presented an excess of water frontage on streams
held to be navigable, and also because the rlght of entry was found
to have been exhausted. . .

A request was thereupon made for the return of said certlﬁcate, '
which request was refused by the Commissioner July 10, 1918.
An appeal from said action was then taken to the Secretary of the
Interior, who also refused to return said certificate by decision ren-
dered October 24, 1918 [not reported]. The matter- is now pendmg
upon motion for rehearing. :

The certificate that purported to recertify the Russell right was
void. But one tract of 80 acres could be taken on said soldier’s
right, according to law, and the original certificate evidencing that
right had been located -and used, and was not lost or destroyed,
and the officers who issued, the duphcate certificate did so inadvert-
ently through mistake. But this mistake, however unfortunate,
could not bind the Government to honor said- certificate because
there was no law authonzu_lg the issuance thereof, and the original
certificate stood as evidence of the right. Mrs. Russell and Mr.
Green were charged. with notice that, as the original certificate
had been actually used and was not lost or destroyed, the duplicate
certificate could have no force or effect, and no right to land could-
be acquired thereby. The decision of the Commissioner rejecting
said application was therefore correct.

‘The orlgmal certificate was located on but a fraction &f the land,
but the remaining portion cannot be located by the invalid er-
roneously issued duplicate certificate. It thus appears.that the
paper, purporting to be a recertification of the Russell right, con-
veys no rights whatever against the Government. It was issued
in the nature of a duplicate order for land, but when it was pre-
sented it could not be honored, because the original certificate had

“alveady practically exhausted the right. It has a,ccomphshed the
~purpose of its creation so far as it can, and has been voluntarily
returned to the posses&aon of its maker, and the Government has a
property right in it. Tt purports to confer a right against the
Government, but in fact does not. . To reissue 1t m1ght be construed
as a recognition of its validity.

Then too the tribunal vested with authority to determine whether
or not rights are conveyed by an instrument always has the power
to control the. d1spos1t10n of the instrument itself, if declared to be
invalid. And when it is held that there are no rights conveyed by
a paper accordmg to its matural purport and legal effect, if valid,
its further transfer should be prolnblted and it should be canceled
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and deposﬁ;ed among the records of the tribunal that has passed upon
its-legality.

An earnest plea has -been made that the Government should pre-
vent a loss-to Mr. Green by permitting him to use the alleged cer- -
tificate. It is the policy of the Department of the Interior to do
justice, but.it cannot change-nor violate the law, and the law is
' clear, the paper is invalid. - And it cannot be honored nor. reissued. -

~ It has been the uniform custom of the Department to retain in its
possession invalid papers that might be mistakenly assumed to con-
fer rights against the Government. For an instrument purporting
to convey rights, which in fact does not, can be used for no legiti-
mate purpose, and the Government has the right, and it is its duty
to protect itself against any wrongful ¢laim- by reason thereof

The rehea,rmg must therefore be denied.

MURPHY v. BRIGHT.!

Decided March 20, 1919.

DESERT-LAND ENTRY—QUALIFICATION AS TO CITIZENSHIP.
The fact that a party has an unperfected homestead entry in Canada, does
not of itself render illegal and void his declaration of intention to become
a citizen of the United-States; and by the filing of such declaration his
wife. is in that respect- duly qualified to make an entry under the desert-
land law if in fact a. bone fide resident of the State in which the land is

located.

VoGELsSANG, First Assistant Secretary:

April 1, 1918, Louisa Bright filed desert-land declaration 019387
for the S. lSW 3, Sec. 14, and N. & NW. % Sec. 23, T. 35 N., R. 7
E., M. P. M., 160 acres, Havre, Mentana, land dlstmct and May 9y
1918, said declaration was allowed. Three annual proofs were sub-
mitted showing thé expenditure of more than $3 per acre in fencing,
clearing and first. breaking of the land, and with sich proof was
filed a copy of her husband’s declaration to become a citizen of the
United States, executed before the clerk of the District Court of Hill
County, Montana, January 29, 1913.

June 17, 1916, Jolin W. Murphy filed contest against said entry
alleging, in substance, failure to expend the sum of $3 per acre in
improvements required by the desert-land law; that the statements
in the entrywoman’s annual proofs were false; that said entry is
illegal because at the time of filing same entrywoman’s husband was
holding an unperfected homestead entry in Canada upon which he -
did not submit proof until more than a year after entrywoman filed

1 See. decision on motion for rehearing, page 90,



471 ) DECISIONS RELATING TO THE PUBLIC LANDS. -89

her declaration; that for this reason entrywoman was not qualified

to make the declaration or entry; that at the time of filing such

*_declaration entrywoman was not a bona fide resident of the State

of Montana but her home was in Canada upon the unperfected
homestead of her husband ; that her husband’s declaration to become
a citizen of the United States being illegal and: void determines her
status as to citizenship; and further, that entrywoman has no water
supply to irrigate the land and has made no done fide attempt to
obtain such water supply or effect reclamation of the land; and that
she well knew when filing her declaration that no water could be
obtained from -the source stated by her.

No answer was filed and the entry was, August 30, 1916, cance]ed
by the Commissioner’s letter “H,” of that date, and September 5,
19186, notice of preference right was issued to contestant. September
11, 1916, the entrywoman applied for reinstatemen’ of her entry and

: by the Commlssmner s letter “H,” of December 29, 1916, the cancel-
Jation of said entry was revoked the entry rematated and hearing
directed upon the contest-of Murphy. Answer was filed denying
the charges made and. upon due proceedings therefor hearing had
before the local officers in March, 1917, both parties appearing with
counsel and witnesses and submitting testimony: ]

January 29, 1918, the local officers joined in decision. that Louisa
Bright was not qualified to make entry at the time she filed her dec-

~ laration and thereupon recommended that the entry be canceled.

November, 1, 1918, the Commissioner of the General Land Office,
considering the case upon appeal, reversed the action of the local
officers and dismissed the contest of Murphy, and from this decision
appeal has béen taken to the Department. The facts shown by the
record are clearly and sufficiently set forth in the Commissioner’s

- decision, so that no restatement thereof is deemed necessary.  All the
charges made, except that entrywoman was not qualified to make the
entry, are matters of conflict of testimony. The local officers did not
pass upon such questions. The Commissioner, however, considered
such questions exhaustively and found that nome of such charges
is sustained by a preponderance of the ev1dence, and in this conclu-
sion the Department concurs. - .

As to the further charge, however, that the declaratlon of Thomas
Bright, husband of the entrywoman to become a citizen of the United
States, is 111ega1 and void for the reason that he had at the time the
declaration in question was filed an unperfected homestead entry in.
Canada, the facts are undisputed, but the Department concurs - in
the decision of the Commissioner that:

The fact that Thomas Bright had such entry in Canada did not of itself ren-
der his’'said declaration illegal. It'is true.a person can not be a bone fide resi-
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dent of two countries at one and the same time, and that he remains a citizen of

one country until he duly acquires. éi_tizenship in another csuntry, but the home-

stead law allows one to make an entry who has filed his declaration to become a

citizen of the United States, and the husband in.this case having complied with
" the law in that respect, his said declaration was not illegal and void. )

In the opinion of this office, Louisa Bright was a qualified entrywoman at
~ the time she made the entry in question.

The facts disclosed in the case entitle the entrywoman, as' found
by the Commissioner, to relief under the act of March 4, 1915 (38
Stat., 1161).

The decision appealed from is affirmed.

MURPHY v. BRIGHT (ON REHEARING).

Decided June 16, 1919,

CITIZDNSHIP—DECLARATION oF -INTENTION.

The prior ownership of a homestead entry in Canada does not render il- -

legal and void a declaration of intention to become a citlzen of the United

States; nor does the return.of declarant to the Dominion for the purpose

of correcting an error in-the description of the land embraced in such
entry invalidate his declaration theretofore duly executed and filed.

Voerrsane, First Assistant Secretary: :

In the above-entitled case John W. Murphy has filed a motion
for rehearing of departmental decision of March 20, 1919 [47 L. D.,
~ 88], wherein his contest against the desert-land entry of Louisa

Bright, made May 9, 1913, for the S. 3 SW. %, Sec. 14, and N. }
NW. %, Sec. 23, T. 85 N, R. 7 E., M. M., 160 acres, Havre, Montana,
land district, was dlsmlssed aﬁirmmg the decision of the Commis-
sioner of the General Land Ofﬁce :

The errors assigned raise no new questions either of law or fact.
The testimony submitted at the hearing has again been carefully ex-
amined, and the Department is of the opinion that the charge that
entrywoman has not expended the requisite amount in permanent .
improvements, is not sustained by the proof. On the contrary, the
clear- preponderance of the testimony . shows that the required ex-
penditures were made in-good faith. Tt-is urged that the failure of
entrywoman to obtain a sufficient water supply for irrigation pur-
poses shows bad faith; that she made but slight effort to comply
" with the law in that respect, for which reason her entry should be
canceled. The report of a special agent of the General Land Office
shows it to be impossible for entrywoman to ‘provide storage fa-
cilities in any effort to reclaim the land, and he eXpressed the opinion
that she was entitled to relief under the provisions of the act of
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‘" March 4, 1915 (38 Stat., 1161). The reasons why she failed to ob-
~ tain a satisfactory Wa,ter right, and her efforts to do so, clearly -
appear in the proof and in her application for relief under said act.
The Department is of opinion that she has done all in her power to
obtain a sufficient amount of water for irrigation purposes, and’
havmg found it impossible to do so, she is clearly entitled to the
relief prayed for.

The main 1n51stence, however, seems to be upon the question of
citizenship, it appearing that on October 2, 1916, Thomas Bright,
- husband of entrywoman, was deported to Canada by the immigra-
tion authorities of the United States upon the ground that after
filing his declaration of intention to become a citizen of this country
‘he returned to Canada and proved upon a preemption claim. It is
charged that Bright’s declaration of intention was made upon false
representations and being illegal and void, his wife could take no
other status than that of her alien husband

This charge was carefully  considered by the Commissioner and
his' findings were concurred in by the Department. ‘Upon further
consideration of all the facts the Department is not disposed: to
. change its holding. Bright makes affidavit, in which he is corrobo-
rated by the Canadian land authorities, that his entry there was
-delayed upon the submission of final proof because of an error in the
description of the land, which made it necessary to submit new proof.
It was pending this delay, when he supposed his Dominion entry
was allowed, that he filed the- 'declaration of intention to become a
citizen of the United States.  The Department is of opinion that his
return to Canada for the purpose of correctmg an- error in the
description of the land there involved would not invalidate his de-
‘claration of intention already made in the United States. It is not
believed that. the ownership of a homestead in the- Dominlon of
Canada would render illegal and void a declaration of inten-
tion to become a citizen of this country. It is true a person can not
"be a citizen of two countries at one and the same time, but the dec-
laration of intention does not make one:a citizen of the United
States. It is merely a declaration stating that the person making it
intends in good faith to become a citizen at some future time as |
. provided by the naturalization law, and the alien so declaring his
“intention is not a citizen until a court of record passes upon his apph—
cation - and- clothes him with citizenship.

The facts de not justify the allowance of the motion in thls case,
and 1t is accordingly denied. '
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- STATE OF . FLORIDA.!

Decided March 20, 1919,

SwamP LAND GRANT—CHARACTER OF LAND.

The claim of a State to land under its swamp land grant is incomplete and -
~ inchoate, and does not become perfect, as of the date of the act, until
patent is issued conveying the fee simple title; and until so patented the
Land Department has jurisdiction to investigate and determine both the
swamp and overflowed condmon of the land as- well as its mmeml
_ character.

~

VOGDLSANG, First Aészstomt Secretary:

The State of Florida has appealed from the dec151on of the Com-
missioner of the General Land Office, dated October 1, 1918, holding
for rejection its application, 015790, filed J. anuary 31, 1918, to select
as swamp and overflowed land pursuant to the act of September 28,
1850 (9-Stat., 519), the W SW4, Sec. 10, T. 2 N, R. 1 W, T. M,,
Gainesville, F]orlda, land district, and declining to accept the State’ s
‘application so amended as to be subject to the provisions and limi-
tations of the act of July 17,1914 (88 Stat., 509), which provides for
agricultural entry of lands withdrawn for phosphate

By Executive order of February 3, 1913, the tract described was
included within Phosphate Reserve No 16, pursuant to the pro--
visions of the act of June 25, 1910 (36 Stat., 847), as amended by the
_act of August 24, 1912 (87 Stat., 497). DBecause of the withdrawal
and of departmental instructions of May 25, 1918 (46 L. D., 389),
to the effect that mineral lands were not included within the scope of
the swamp-land grant, the Commissioner, on July 11, 1918, allowed
the State sixty days to file a showing that the tract was not mineral
and to apply for a hearing, or to appeal. September 3, 1918, the
State filed its consent to an -amendment of its application so as to
permit the issuance of a limited patent with a reservation of the
phosphate deposits under said act of July 17, 1914, supra. In the
decision complained of it was held that the last mentioned act did not-
extend or apply to grants of specific sections in place or to grants of

lands ‘of a specified class or character, such as swamp lands from
which minerals arve excluded. The amended application was held
for re]ectlon, and the State was again aﬁ’orded an opportunity to
apply for a hearing, or to appeal.

In support of the plesent appeal, it is contended, in substance, that
the swamp-land act constitutes a grant in praesenti; that title to
swamp land accrued to and became vested in the State at the date -
of the grant; that the withdrawal of 1918 and the surface act of 1914
can 111 no Way impair or defeat the State s tltle and right to a pat-

1 See decision on motion for rehearing, page 93.
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ent, and that even if mineral lands are deemed to be excluded. from -
- the grant, it must appear that they were known mineral lands at the
date of the grant. :
The argument and printed brlef submitted have been carefully ex-
amined. Nothing is presented which persuades the Department that .
the concliusions set forth in its instructions of May 25,-1918, supra,

' -are in-error. The title of the State at the outset is an inchoate one.

The State’s claim is imperfect, both at law and in equity. Title does
" not become perfeet, as of the date of the swamp-land act, until a
patent is issued conveying the land in fee simple. Until patented
the Land Department has jurisdiction to investigate and determine
both the swamp and overflowed condition of the land and its mineral
character. If found to be mineral, the land does not fall within the

scope of the grant and ¢an not be patented
"The phosphate reserve, above mentioned, was.created nearly five
‘years prior tc the presentation of the State’s application. The with-
drawal was noted upon the records of the Land Department and the
State was charged ‘with - knowledge thereof. The Commissioner
treated the phosphate withdrawal as impressing the land with a
prima facie mineral character. There is nothing in the present
“record denying that such is its character. The State has submitted
no showing indicating that the tract is in fact nonmineral. ‘It has
‘not applied for a hearing to test the character of the land.
~ Having fully considered the case as presented, the Department
finds no reason to. disturb the decision rendered by the Commlssmner,' ‘
and the same is hereby aiﬁrmed

STATE OF FLORIDA (OI\T REHEARING).
Decided May 14, 1919

SwaMp LAND GRANT—CHARACTER OF LAND.

Lands covered by an apparently permanent body of Water at the date of the
swamp land grant to the State are not of the character contemplated there-
by, even though subsequently, by a-recession of the Wate1s, land of a
swampy character should come into existence, :

VOGELSANG, First Assistant Seoretary:

This is a motion for rehearing by the State of Florida in the
matter of its swamp land selection under the act of September 28,
1850 (9 Stat., 519), No. 015790, filed January 81, 1918, at Gamesvﬂle,
+ Florida, for thenWl SWi, Sec. 10, T. 2 N., R' 1'W., T. M., which
was ordered rejected by the Depaltment in its de01s1on of March
20, 1919 [47 L. D., 92]. .

The above tract was embiaced. by Etecutwe order of Feblumry
3 1918, within Phosphate Reserve No. 16, pursuant to the provision§
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of ‘the act of June 25, 1910 (36 Stat., 847), as amended by the-act
of August 24, 1912 (37 Stat., 497). In view thereof and of the
instructions of May 25,1918 (46 L. D., 889), to the effect that mineral
- lands are not within the scope of the swamp land grant, the Com-
missioner, upon July 11, 1918, allowed the State sixty days to file
a showing that the tract was not mineral and to apply for a hearing
or to appeal. In reply thereto, the State filed an election to take the
limited patent provided for in the act of July 17, 1914 (38 Stat.,
509), which act, however, the Commissioner, in- bis decision of
October 1, 1918, held did not apply to the grants of land as swamp
from which minerals are excluded. In the appeal to the Department,
counsel for the State conceded the correctness of that ruling of the
Commissioner but contended that the-swamp land grant was a grant
in praesenti, and that the present tract being not known to-be min-
cral in character gt the date of the grant, passed to the State, which
“was entitled to a patent without reservation.  The Department, in
its decision of March 20, 1919, held. that the title of the State is
“inchoate until the iSsuance of the patént and that, if the land be .
found to be mlneral atr any time prior to patent, it does not pass to
the State.

In support of its selection, the State ﬁled the afﬁdaVlts of three wit-
nesses, executed January 19, 1918, who had known this tract for fifty,
forty-eight, and fifteen years, respectively, to the effect that: :

* o+ % the greater part of said land is swamp or over- ﬁowed land ; that not
less than seventy-four (74) acres of said land is swamp orrover-ﬁowed land;
that all that part of said land which is swamp or over-flowed land is unfit f()r
cultivation by reason of its continuously over-flowed, wet, marshy or sobby
condition, and that crops cannot be raised thereon; that such has been the

character of said land since my first knowledge of same, and that, in my opinion,
such was the character thereof on the 28th 'day of September, A. D. 1850, the -

day of the passage of the.grant; * *- *

The strvey embracmg said W.  SW. 1, Sec 10 was made in 1852,
Upon the plat thereof, approved November 29, 1853, it is shown that '
the greater part of this tract was embraced in a body of water known
as Orchard Pond, and it would appear that cultivated fields extended
to the margin of the pond. - The surveyor returned the land bordering
the pond as, “ 1st and 2d Rolling Red Land ” and “ 1st Rate Rolling

- field.” The records of the General Land Office disclose that the tract
was previously embraced in -homestead entry 011172, made October
16, 1912, by Thomas Clayton, which was canceled April 17,1918, -In
a report as to this homestead entry, a field officer, upon May 10, 1918,

" stated that about 6 acres are timbered, agriciltural land which can be

_cultivated without irrigation or drainage, and that about 74 acres lie
under the water in Orchard Pond, which is an excellent fishing place
and which he recommended should be placed in a public water
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reserve so that it would be at the dlsposal of the general public as a.
pleasure park.
Lands covered by. an apparently permanent body of water at
- the time of the swamp grant are not of the character contemplated
. by it (Morrow et al. v. State of Oregon et al., 17 L. D., 571; State of
" Orégon ». Willey, 21 L. D., 397 ; State of Oregon, 23 L. D., 178; State
of Tllinois, 26 L. D., 605). This is true although subsequently, by a
recession of the waters, land of a swampy character should come into-
existence. Stateof California (1 L. D.,320). Under the above facts,
the tract here under consideration would not pass to the State under
its swamp land grant, even if it were nonmineral in character. '
- Further, as to the other features of the case, the Department finds
no reason for changing its views as eXpressed in its de01510n of
March 20,1919,
The motlon for rehearing is accordingly denied.

PROLONGED ABSENCES FROM HOMESTEADS. ON ACCOUNT OF CLI-
MATIC CONDITIONS—ACT OF FEBRUARY 25, 1919.

INSTRUCTIONS. -
[Circular No. 636.1

DzrpsARTMENT OF THE INTERIOR,
Gexeran Lano Orrice,
Washington, D. C., March 25, 1919.

REGISTERS ANDp Recervers, UniTep SraTes LAND OFI‘ICES

Under the honiestead law, as it has heretofore stood, a homesteader
is entitled to a leave of absence in one or two contmuous periods not
exceeding in the aggregate five mornths in each year after establishing
" residence, being required to file notice at the beginning and end of
each period. It is provided- that in the case of commutation 14
v months’ actual residence must be shown, no credit being allowed for.

the periods of these allowable absences. '

By the act of February 25, 1919 (40 Stat., 1153), the fo]lowmg
clause is inserted in the law:

Promded That the register and receiver of the local land office under rules
and regulations made by the Commissioner of the General Land Office may, upon
proper showing, upon application of the homesteader, and only for climatic con- .
_ditions, which makes residence on the homestead for seven months in each
years a hardship, reduce the term of residence to not more than six months in
each year, over a period of four years, or to not more than five months each
yeal over a period of five years, but the total residence required shall in no
event exceed twenty-five months, not less than five of which shall be in each
year ; proof to be-made within five years after entry. ‘ ’
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. 2. An entryman desiring to avail himself of the privilege accorded

by this act must, within one year after the allowance of his entry, file
in the local land office an application (preferably on the approved
form) consisting of his affidavit, corroborated by two witnesses, set-

ting forth the climatic conditions which would render it a hardship -
to reside upon the land for as much asseven months in each year, and
stating whether he wishes the requirement in his case to be fixed at
six -months’ residence in four successive years or. at five months’
residence in five successive years. The affidavit of claimant and the
witnesses may be executed before any officer authorized to administer
oaths and using an official seal. If the showing is satisfactory, you -
will promptly forward the application to this office with notation of

- your allowance thereof, by special letter. If it is not satisfactory,
you will reject the application, subject to the usual right of appeal,
and all appeals will be promptly forwarded by special letters.

If the application requests a reduction to five months’ residence in
each year, you may, if proper, grant partial relief; that is, fix the
residence period at six months in each year, your decision being sub-
ject to review by this office on appeal from your decision, of Whlch
the party will be notified with all promptness.

8. Where a homesteader has secured a reduction of the residence
requiréments to six months in each year, he may, at or before the
termination of the second year of his entry, file application for
further reduction ; that is, to five months in each of five years.

4. To entitle a homesteader to the benefits of this act, he must
show that the climatic conditions in the vicinity of the land entered
are ordinarily—not in exceptional years—such as would render it a
hardship for him to reside there for a greater part of each year than
for five or for six months, as the case may be.

5. Under this provision' of the law there is no authority to allow
two absence periods, but the five months’ residence or the six months’
residence, as the case may be, must be in one continuous period.

6. Proof on an entry must be made within five years after its
allowance, notwithstanding the fact that relief may have been granted

* under this act; but the homesteader need not wait until the termina-
tion of his ﬁfth residence year before submitting proof, provided he
has had the last requned period of residence.

7. An entry which is otherwise stbject to commutation may be
commuted, notw1thstand1ng the granting of relief to the homesteader
under this provision of law; but the periods of actual residence on
the claim must aggregate at least 14 months and cultivation of not
less than one-sixteenth of the area must be shown, unless a 1educt10n
has been granted in the requirements in that regald
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8. Credit on account of a perlod of mllltary service will be allowed
as on other entries, but at least one year’s compliance with the horne-
stead laWs must be shown-in every case. :

Cray TALLMAN,'
- Commissioner, -

Approved

" Azesanoer T. VOGDLSANG,
First Assistant Seoretarg/

[Form approved byrthe Secretary of_ thc,Il‘lter‘ior March, 25, -1919.
" DEPARTMENT OF THE INTERIOR. ) '
United States Land Office_- ) ) ' No

APPLICATION FOR ‘'CHANGE IN RESIDENCE REQUIREMENTS. .

To the- Reygister and Receiver: :
R Tt of : _ , holder. of
Homestead Entry _..__ made N . , for

hereby apply under the act of Congress of February 25, 1919 (40 Stat 1153), for
pelmlssmn to show on final proof, residence upon my clalm for . months

during each of ________ successive years:in lieu of showmg the residence or-
dinarily required by section 2291 of the Revised Statutes.

In support of this request I make the following statement as to the climatic
conditions in the vicinity where by entry is situated, as the result -of which it
would iinpose a hardship, to require residenee on said land for a.s much as seven
months in each year

(Sign here, with full Christian name.)

NorE—Bvery person swearing falsely to the above aﬂidavn: will be punished
as provided by law for such offense See section 125, United States Criminal - .
Code. . ) : ) .

I hereby certify that the foregoing affidavit was read to or by afﬁant in my
presence before affiant affixed signature thereto; that affiant is to me personally

Enown -(or has been’ satisfactorily identified before me by

. (Give full name ar:d posf—ofﬁce address.) -3 .
that I verily believe affiant to be the identical person hereinbefore desc11bed ;
and that said affidavit was duly subscribed and sworn to before me, at my oﬁice,

" in N , . within the
: . ~ (Fown.) - (County - and- State.) -

- Land District, this S day .of -
,:19__.. . ) = .

: - oo (Official designation of officer.)
115594°—vor 47—19—7 ST e -
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CORROBORATING .AFI"H)AVITS.‘ -

. We, . - , of

: (Give full Christian name.) . (lee full post-office address.) )
R years of age, and by occupation and
. of . . : :
(Give full Christian name.}- - (Give full post»oﬁice address.)

SR years of age, and by occupation do
solemnly swear that we are well acquainted with the land entered, and have

‘known the c]imatic conditions ,existingwhere said land is situated, for _____-_

.yearsand ________ yeai‘é, respectively ; that we have read the statements made .
in said application ; and that we know said statements to be trie.

(Slgn here, w1th full Christian name,)

-T hereby certify that the foregoing affidavit was read to or by affiants in my
presence- before affiants affixed signatures thereto; that affiants are fo me
personally known (or. have heen satlsfactonly identified before me by

: ) ), and I beheve them to be the identical persons
hereinbefore deseribed, and that said affidavit was duly subscribed and sworn to

before me, at my office in ' , . . County, State
S . C (Town.) i

of - , within the - _.. land district,

this - day, of ' 19 '

:.(Ofﬁcial designation of officer.)
Nore—Every person swearing falsely to the above affidavit will be punished
as provided by law' for such offense. See section 125, United States Criminal
Code.. - S

UNITED STATES LAND OFFICE AT -

— , 19
This apphcatlon is vranted and the entryman is given the privilege of showing
on final proof residence upon,h;s claim for a period of ______;__ months in

each Of successive years,

(Register.)

(Receiver.)

SEc. 125, UNITED STATES ORIMINAL CODE,

‘Whoever, having taken an oath before a competent tribunal, officer, or person
In any case in which a law of the United States authorizes an oath to be admin-
istered that he will testify, declare, depose, or certify truly, or that any written
testimony, declaration, deposition, or certificate by him subsecribed is true, shall
willfully and contrary to such oath, state or subscribe any material matter .
which he does not helieve to be true, is guilty of perjury, and shall be fined not
more than $2 000 and imprisoned hot more than five years.
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TAMES H. I-IARTE

o " Decided March 26, 1919.

ForEST LIEU SELECTION—ENTRY HRRONEOUSLY CANCELED.

The - cancellation of a homestead enry, based upon proceedings initiated -
more than two years after the issuance of final certificate thereon, is with-
out authority of law, and a forest lieu selection rejected because of such.
erroneous cancellation of the base land remains legally pendmg and comes
within the provisions of the act of March 3, 1905.

' VOGELSANG, First Assistont Secretary:

James H. Harte has appealed to the Department from the dems:ton
of the Commissioner of the General Land Office of November 16,
1918, denying to him the right of reselection in lieu of lots 3 and 4,

SE. 1SW 1and S. $ SE. 1, Sec. 34, T. 1 S.,R. 5 E,, B. H. M.

The adverse action of the Commlssmner. is based upon a holding
that said lieu selection No. 4355 was legally rejected for the reason
‘that the entry of the land offered in exchange was canceled because
‘of the fault of the parties making the same, and the selection was not
pending when the law, upon which the right of selection is sought .
to be based, was enacted March 8, 1905 (33 Stat., 1264). _ '

In disposing of the case the Commissioner states the facts as
follows: _

September 21, 1900, Hudora J. Burleigh made homestead entry 5961 for lots
3, 4, SH. 1 SW. 1 and S. 3 SH. 1 Sec.-34, T. 1.8, R. 5 B, B, H. M. Final certifi-

cate No. 2470 was issued November 9, 1900. By deed dated November 9, 1900, re- =~

corded November 10, 1900, Eudora: J. Burleigh reconveyed to the United States
under the act of June 4, 1897, the 8. 3 SE. + Sec. 34, T.: 1 S, R. 5 E,, B. H. M., the
land so relinquished being embraced in-the above homestead entry. July 22,
'1901 Eudora, J. Burleigh, by James H. Harte, her attorney in.fact, selected in
licu thereof the W. 3 SW. $ Sec. 26, T. 42 N, R.1 B, B. M.~ Qctober 20 1903,
the entry was suspended on report made by a special agent and the entry-
woman was served with notice under circular of August 18, 1889.. No.action
having been taken, the entry was canceled and the case closed March 30, 1904, .
April 6, 1904, the lieu selection -was rejected as a result of the cancellatmn of
the homestead ently

It appears from the above statement of :Eacts that the cancellation
‘of the homestead entry was based upon proceedings initiated more
than two years after ‘the issuance of final certificate thereon. It
follows that such cancellation was without authority of law and the
lieu selection was not legally canceled and therefore remained legally
pendmg and comes within the provisions of the act of March 3, 1905,
supra. See case of Daniels v. Wagner (237 U. 8., 547).

The decision appealed from is accordingly reversed and the case
is returned to the General Land Office for further proceedlngs in
accordance herewith,
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WHALEN v. HANSON.
Decided March 26, 1919.

PRACTICE—PROOF OF SERVICE 0F NOTICE oF CONTEST. :

- The p1ov1swn of Rule 8 of Practice as to filing' proof of publication of notice
of contest is mandatmy and has all the force and effect of law, and in
order to thus make proper service it is mcumbent upon contestant to
show strict comphance therewith,

VocrLsane, First Assistant Secretm"y

Theron G. Whalen has appealed from a dec131on of the Com-
missioner of the General Land Office, dated November 27, 1913,
reinstating the conceled homestead entry of Theodore Hansdn for.
the S SWi, SE%, and E NE#, Sec. 82, T. 23 N, R. 22 E.,, W. M.,
within the Watervﬂle, Washmgton, land district.

"The entry was made February-12, 1917, and on. April 16, 1918,
Whalen filed contest against same ch‘u oing ‘failure to estabhsh Tesi-
dence upon the land and adandonment thereof, with the usual non-
military averments. - Service was made by publication, the date of
- the first publication being May 16, 1918, and of the last being June 6,

1918. Proof thereof was not filed until J une 28, 1918. :

June 28,1918, the local officers transmitted the record to the Com-.
" missioner reportmg entryman’s default and recommending cancella-
tion of the entry. By Commissioner’s letter “H” of July 23, 1918,
_the entry was canceled and directions given to notify the contestant

- Under date of July 30, 1918, the local’ officers advised the Com-
missioner of the reeelpt of 1nf01mat10n from the entryman te the
‘effect that he was in the mlhtary service, bemg stationed at Camp

Lewis, Washington. - ‘
"~ November. 27, 1918, upon furthel examination of the record the
“‘Commissioner held that by reason of the mandatory provisions of
Rule 8§ of Practice, the contest abated by reason of contestant’s fail-
ure to make proof of publication within twenty days after the fourth
and final publication of the notice and revoked his letter of July 23,
reinstated the entry, acéording contestant an opportunlty to. com-
mence anew or to appeal.

" The record has been ‘examined and the appeal presents no valid
reason for dlsturbmg the action taken by the Commissioner. Rule

8 of Practice is mandatory and. has all the force and effect of law.

“In order for contestant to make proper service by publication it was

incumbent upon him to show strict compliance with szud rule, whlch
he has. failed to do.

The decision appealed from is affirmed.



a7] DECISIONS RELATING TO THE PUBLIC LANDS.. 101'-
CONDRAY v. CHRISTENSEN,
_ Decided_March 27, 1919,

PRACTICE-—DEPOSITIONS ) .
. Depositions regularly taken under the prov1s1ons of the Rules of- Practiee
‘bécome a part of the record of the case upon their - receipt. by ‘the local:
officers, subject to anly legal’ objection. which must be made ‘at the hearmg H

if not se made it can’ not be successfully urged on appeal.

' VOGELSANG, First Assistant Secretary:

This is an appeal by William O. Condray- from a dec1510n of the
Commissioner of the General Land Office .dated November 1, 1918,
dismissing’ his contest against the homestead entry of John F. Chms—
tensen, made June 16, 1915, for E. 4, Sec. 25, T. 33 N R. 68 W,

“6th P. M., Douglas, Wyon:ung, land dlStI‘lct _

The contest aflidavit was filed June 9, 1917, and charged that entry-
man had neither established residence upon the land nor cultivated
any portion of it. The affidavit was not corroborated in the manner .
required by Rule of Practice 8, as amended Séptembér 28, 1915 (44
L. D., 865), but entryman joined issue, and notice of hearing before
the local officers on August 28, 1917, was issued. On July 26, 1917,
there was filed on behalf of entryman a motion to issue a commis-
sion to a United States commissioner at Lusk, Wyoniing, to take the
depositions of ten named persons.  With the motion was filed.a stipu-
lation and agreement signed by the attorneys for the respective par-
ties: that the depositions might be taken on  August 9, 1917, upon
oral interrogatories. The commission -issued, and:the depositions,
were taken at the time and place agreed-upon, after the attorneys had
signed a stipulation waiving the signatures of the ‘witnesses. . The
record does not show that the depositions were formerly introduced
at the hearing, nor does it appear that. the local officers considered
them. Their decision, signed by the receiver alone, reads as follows.‘
(omiting the caption) :. : :

Having heard the testlmony glven in the above entltled case, and -

. after a perusal thereof, we find for the contestant, holding that the .
allegations of contest have been sustained. We therefore recommend
the: cancellation of the entry. :
. The Commissioner considered the depos1t10ns referred to, and held
that the contestant had mot sustained .the charges. Further, that-
~ under the circumstances connected with the taking of the deposmons,'
no formal offer of them at the hearing was necessary. '
- Thie contestant contends that the Commissioner erred in cons1der-
. 1ng the depositions, inasmuch as ‘they were not offered in evidence.
With this contention the Department is unable to.agree. ~The Rules:
of Practice (20 to 27) provide for the taking and return of deposi--
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tions, but make no requirement that they be formally introduced in
evidence. It must therefore be held that when depositions are regu-
larly taken they become, upon their receipt at the local office, a part
of the record of the case, subject to any legal objection, and such
objection must be made at the hearing. An objection raised for the
first time on appeal comes too late. Stowell ». Clyatt- (10 L. D. 339).

" The decision appealed from correctly stated the facts as shown by
a preponderance of the testimony. It is accordmgly affirmed.

0. E. FARNHAM.
Decided March 29, 1918,

RECLAMATION CHARGES——STATD ScHOOL LANDS.

State school lands sold in 1917 and 1918 a0 not fall within the langua‘re of
the proviso to article 4 of the supplemental contract entered into by the
Secretary of the Interior with the Belle Fourche Valley Water: Users ‘Asso-
ciation on January 24, 1911, as they are neither public lands entered nor
private lands contracted prmr thereto; and the purchasers from the State
are accordingly. bound by the construection charge in effect at the time
water right apphcatlon is filed.

HALLOWELL, Assistant to the Secremry

This is an appeal by O. E. Farnham as attorney for the purch‘lsers
of and applicants for water rights to certain school lands sold by the
State of South Dakota July 81, 1917, and April 1, 1918, within the
Belle Fourche Project from a decision of the Director of the Recla-
- mation Service dated February 5, 1919, holding that. the construction
charge against these lands is $40 per. 1rr1gable acre and not $30 -as
clalmed by the appellants. : : :

The various transactions involved in the questlon presented may
be summarized as follows:

By section 58 of the act of March 3, 1905 (Sessmn Laws 1905
201-214) reenacted in section 59 of the act of March 7, 1907 (Sesqmn
Laws 1907, 87 3—388) the State of South Dakota provided that:

No l_ands belongmg to the state, within the areas to be irrigated from works
constructed or controlied by the United States, or its duly authorized agencies,
shall hereafter be sold; except in conformity with the classification of farm units
by .the ‘United:States, and the title .of such land shall not pass from the state
until-the apphcant therefor shall have fully complied with the provisions of the
laws. of the United States and’ the regulations. thereunder concerning  the
acquisition of the right to use water from such works, and shall produce the
evidente thereof duly issued. After the withdrawal of lands by the United
States for any irrigation project, mo application for purchase of state lands
within:the limits’ of such Wlthdlawals shall be accepted except upon ‘the condi-
tions prescribed in this sectiom. . .
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On October 25, 1905, the Secretary of the Interior entered into a -
contract. with the Belle Fourche Valley' Water Users - Association
whereby the United States agreed under certain conditions to con-
struct and operate a system of irrigation works for the benefit of the
shareholders. of -that association. Artlcle 4. of that agreement pro-
vided: _ . R

That the payments for the water mghts to be 1ssued to the- shareholders of
said Assoc1at10n, under the provisions of said-act of Congress, shall be divided.
into not less than ten equal annual payments, the. first whereof shall be payable
a’c the time of the comp]etlon of said proposed- works .or - -within: a reasonable
time thereafter, and after :due- notice :thereof by the: Secretary of the Interior :
to the Association. The cost of said proposed irrigation works shall he appor- -
tioned equally per acre among those acqmrmg such rights.

A supplemental agreement: was entered into J anuary 24 1911,
which recites that: ‘

It will probably become necessary. to establish a buﬂdmg charge greater than
'$30 per aere, which was the charge fixed in the public notices issued by the
Secretary of the Interior -concerning the Belle Fourche Project.

Article 4 of the orlgmal agreement’ was amended, 1t belng pro-
vided in part:

The cost .of said proposed 1r11gat1on Worhs shail be apportioned equltably per
acre by the Secreta_ry of the Interior among those acquiring such rights: Pro-k
vided, That the total payments of building charges for water rights on lands -
filed upon on or before January:24,’ 11, or held in private ownershxp and s1gned
under contract with said association on or before Jam. 24, 1911, or held under
trust deed by said assoc1at10n under contract executed on or before Jan, 24,<
1911 shall not- exceed: the sum of $30 per acre.

The public notice of May 2, 1912, classified the lands into four.
classes, A, B, C,and D. Class A 1ncludes all public lands entered on
or before January 24, 1911, and all such lands in private ownership -
held under trust deed or signed under contract with the Belle Fourche
Valley Water Users Association on or before said date and were sub-
ject to a-construction charge of $30 per aere. In case of failure to
file water right application within two years or -other default, the:
land became subject to the building charge, etc. imposed upon lands
in class C.. Class B included the same lands as are within class A,
it being prov1ded however, that the building charge is $35 per acre

~ to be paid in a certain graduated scale of payments. Class C in-

" cludes:all public lands vacant on and after January 24, 1911, and all
lands in private ownership which on that date were not held under -
trust deed or were not signed under contract with the Belle Fourche
Valley Water Users Association and are subject to a construction
charge of $40 per acre.. Class D is descrlbed in paragraph 10 of the» "
notice as follows: -+ "

C_laés D includes all lands in this unit now or hereafter owned by the State ]
of South Dakota, and they shall ‘be subject to the fcharges. limitations, terms' -
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and conditions as for lands of Class A, if. water-right .application be made
‘. within two years of the date hereof. All lands in Class D for.which water-
right application shall not have been made within the said perlod of two
years, shall’ become subJect to the charges, condmons and 11m1tat1ons 1mposed—'
upon lands in.Class C. . : : -

May 27,/1916, the D1rector of the Reclamatmn Serv1ce reported

" A number of the owners of lands which had been made subject to tr ust deed,
of - which copy is enclosed, failed to’ rnake water right application and the
Water Users Association was called upon to"sell sald Iands at public sale in
accordance with the terms of the tFust deed. i

‘In reply the Water Users Association claimed-that there was some doubf as.
to the right of the Department-to increase the charge for such lands to $40

_per-acre in’ view of the ploviswns of artrcle 4 of the contract of ;Ianuary 24
- 1911, hereinbefore quoted. .

‘As the lands:subject to trust deed.are to be sold at pubhc auction by the
Water Users Association, it is clear that if there should be doubt’ as to the
validity of any feature of the proceedings it would be difficult to secure pur-
chasers. Tor this reason it was deemed advisable to suggest ‘tothe Water
Users Association that if lands of this class were made subJect to water right
application-at a charge of $30 per acré for a reasonable period, that ‘the Water
Users Assomatlon would thereafter be in position to make a sale that Would not
be doubtful on this point.

In response the Water Users Association. passed 4 resolution to the effect
that if the public notices were modified in regard to trust deed lands so as to
reestabhsh the charge of $30 per acre for a period of-at least 6 months, the
Assomatlon would thereafter promptly proceed under the terms of said trust
deeds and dispose of such lands or require the dlsposal thereof to- quahﬁed
persons who shall make Water 1‘1°']1t apphcatmns in confonmty with- the re-
clamation Iaw This offers a means by which the owners of land subject to
trust deed who have failed to file water right application may he -compelled .
to file them within a short tlme and in. default of which the lands coyld be sold
to persons who would do so.-

It 1s understood that nearly 1700 acres of trust deed lands are mvolved

In consequence of ‘this report the publlc notice of July 16, 1916 :
was issued, which provides in part:

1. Certain lands within the limits of the Belle Fourche Project; South Dakota,i
- now subject both to public notice and to trust.deeds’ executed on or before-
January 24,1911, have not been.included in water right applications duly filed.: -
2. Under . public - notices heretofore issued an increase in building charge
from $30 per irrigable acre to $40 per-irrigable acre, was made effective as to
these lands in case of fallure to make water rloht 1pp11cat10n w1th1n a spemﬁed
period.

8. In order to afford .the owners of these:lands an opportunity to file water-
r1ght application in accordance with the conditions contemplated by paragraphv
4 of the contract between ‘the Secretary of the Interior and the Belle Fourche
Valley Water Users’ Assoc1at10n dated January 24, 1911, notice is hereby given

_that water right apphcatlons will’ be’ recewed from the owners of such: lands
subject to the provisions of public notices and - orders heretofore “issued” at ‘a
charge for building the irrigation works of $30 per irrigable. acre. :

4, In case water right applications for such lands-are not duly made within
‘one year from ‘the date hereof, the Secretary of the Interior Wlll call upon the
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Belle Fourche Valley Water Users’ Association to execute the provigions of the -
trust deed in regard to the disposition of said-lands at pubhc sale to quahﬁedg
pelsons who sh'xll be required to file water rlght apphcatlon . :

At the time of the sale of July 381, 1917, the pI‘O]eCt manager: an-l‘

nounced that the land would be. sub]ect to the $40 rate. plus-accrued.
operation and maintenance charges and the penalties provided by sec-
tion 9 of the act of August 13, 1914 (38 Stat., 686), and at the sale -
of April 1, 1918, that the constructlon charge. Would be $30 per acre
plus the. chal ges above speclﬁed In the case of Benjamin Newkirk
(46 L. D. 400).,, decided May 81, 1918 the Department held that they:
were not sub] ect to the penaltles under section 9 of the act of August
18, 1914; since such State lands under that section occupled the

e smtus of nelther private nor entered lands but were rather in:the

sime -category as unentered public lands of the United  States. It
was also there held that they were not subject to -accrued operatlon“
and. maintenance charges by virtue of the provisions of paragraph ;
" 11 (B) of the public notice of May 2, 1912. .
‘The main contentions presented in the - present appeal are sum-
marized in its. fourth paragraph: :
While the State school lands are not expressly menfmned in the Supplemental -
Agreement of January 24, 1911, between the. Association and ‘the Departmeént,
yet it is the understanding of the undersigned that the Department has classi-
fied: them as private lands and subJect to the terms and condltions of the
Reclamation law and has: referred to them as :coming under section 2 of the,

. Reclamation Bxtensien Act. *This conclusion no doubt was arrived ‘at: because» ’

of the fact that the State of South Dakota by enactment in 1905 and 1907 sub-
jec¢ted these lands to the terms and conditions of the Reclamation Law- and’
. impliedly, if not explessly, placed them in class (a) above, as the pledge of
the - State -with its 5,000 acres had considerable to do. with the - subsequent
building ‘of the project. :This éenactment constltuted not only a contract with
the Department . of the Interior but also with: ‘the Water Users’ Association
and- any others possessed of rights growing out-of the building ‘of the project.:
" And the ‘contract must be construed- as having been . entered into.prior; to
Ji anuary 24, 1911, So.that these lands are properly -classified as: coming under :
séction 2 of the Reclamatwn Dxtensmn Act, with a fixed coustructlon char, ze
of $30 per acre. : B : '
Other contentlons of the appellants ‘will be passed upon without
specific reference to their form as presented in the appeal. ;
Prior to the execution of the supplemental contl act of January 24,
1911, it had been found that the cost of the” work would exceed $3O
per acre, the estimated construction charge ‘theretofore announced
Under article 4 of the orlgmal agreement the. constructxon charoe_
must “ be- apportloned ‘equally per acre among, those acquiring such:
’ rights,” These facts occasmned the supplemental agreement of Jan-, -
uary 24, 1911, the purpose of ‘which was to. permit of an increase to-
‘cover the actual cost of construction (Whmh must be returned to the -
reclamation fund—see Swigart ». Baker, 229 _U. S. 187), with the -
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proviso that the increase should not apply to public lands entered
before January 24, 1911, or to lands held in private ownership and
signed under contract Wlth the Water Users’ Association or held
under trust deeds by that association under a contract executed
prior to that date. The present State lands sold in 1917 and 1918 .
do not fall within the language of the proviso to article 4 of the sup-
plemental contract as they are neither public lands entered nor
private lands contracted before January 24, 1911, This was also
clearly recognlzed in the public notice of May 2, 1912, which dis-
tinctly required that all State lands for which appllcatlons were not
filed within two years from its date would be required to pay a con-
_structlon charge of $40 per acre. . g
It is argued, however, that the acts of the State of South Dakota
above quoted should be construed as constituting a contract with the
Belle Fourche Valley Water Users’ Association entered into prior
to January 24, 1911, or as an application for a water right which
would entitle these lands to be placed in class A of the public notice
of May 2,71912, reference being made to the fact that this Depart-
‘ment has held that State lands under such local legislation is land
which has “become subject to, the terms and conditions of the recla-
mation law ” prior to the passage of the act of August 18, 1914 SUPTA. .
The law of South Dakota requires that State lands Wlthm an irri-
gation project of the United States shall be sold in accordance with
the system of farm units and that the State’s title shall not issue
. until its purchaser has “fully complied with the provisions of the
laws of the United States and the regulations thereunder concerning
the acquisition of the right to use water.” This does not constitute
any contract with the Water Users Association nor an application
for the purchase of a water right from the United States. The State
may or may not offer its lands for sale but when it does it is under
the above statutory conditions. The State does not fix the construc-
tion charge upon a Federal irrigation project which is announced
by the Secretary of the Interior under the reclamation laws in such
an amount as.to secure the return to the United States of the cost-
of such project. The purchaser from the State is accordingly bound
by the construction charge in effect when his application for a water
right to the United States is filed, being in.this respect in a-situation
analogous to an entryman of public land. This is not inconsistent -
with the holding of the. Department that such State lands may re-
ceive the privileges of seéti_on 2 of the reclamation extension act of
August 18,1914, supra, because there, by the action of the State legis-
lature, the lauds had previously become subject to the terms and-con-
ditions of the reclamation law while here there can be no-application .
to purchase & water right until after a sale by the State and the ap-
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plicant must accordmgly pay the construction charge in effect at the
time.his application is presented.

The State lands also are not embraced within the public notice of
July 6, 1916, as from what has been said above that notice was clearly
restrlcted to certain private lands subject to trust deeds executed on
or before January 24, 1911, and riot at the time of the notice 1ncluded
in a water right. apphcatlon '

The decision.of the Director fixing the constructlon charge of $40

‘per acre for these lands is correct. The appeal raises a .further
‘question - not considered by the Director as to when the first install- -
ment of the construction charge should become due, it also appearing
‘that a further sale of State lands is to be held April 2,71919.

- Section 2 of the act of August 13, 1914, provides in part:

+That: any person: whose Jand:or entry has heretofore become subject .to the’

_ terms and conditions of the réclamation law shall pay the.-construction charge,
or: the portion of the construction charge remaining unpaid, in twenty annual
1nstallments, the first of which shall become due and payable on December
first of the yeal in which the public notice affecting his land is issued under .

this act, and subsequent installments on December first of each year thereafter.
‘The. ﬁrst four of such installments shall each be two per centum. * * - *

- Section 14 provides:

. That any person whose land or entry has heretofore become subject to the
reclamation law, who desires to secure the benefits of the ‘extension of ‘the
_ peried. of payments provided by this act, sliall, within six months after the issu-:
ance of the first public notice hereunder affecting his land or entry, notify.the
Secrefary of the Interior; in the manner to be prescrlbed by said Secretary, of
his acceptance of .all of the terms and conditions of this act, and thereafter
_ his lands or entry shall be subJect to all of the provisions of this act.

‘Tt is suggested that a public notice should be issued ‘specifically /
defining the time for payment of the 1nsta11ments upon these State
lands. _

The. State purchasers may 1f they so desire pay the constructlon
charge in accordance with the public notice of May 2, 1912. - While
- - the language of the act of August 18, 1914, is not apt When applled to

- these State lands its meaning and intent are fulfilled by the payment
of the first installment required by section 2 upon December 1, follow-
~ing the filing of the application for a water right, which unless
. otherwise specified will -be.aceepted as being. made under the- terms
of .the reclamation extension act. ~

The action of the Director of the Reclamation Service is accord-
ingly affirmed and he will take the proper steps to carry. thls decmlon
into eflect.
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SLETTE v. HILL. -
. Decided- April 1, 1919,

CONTEST—ABANDONMEN'P“EVIDENCE

A charge of abandonment is not sustamed by evidence to the effect that the

residence maintained was not of thé. character contemplated by section -

- 2201, Revised Statutes, as amended by the act of June 6, 1912, provided a

sufficient perlod of the lifetime of the entry remains within: which to meet
the requuements of the law as to residence, unless it be- made to appear’

“that the entryman has not acted” 1n good fa1th. . :

VOGDLSANG, First Asszstant Seoretary :

Ezra N. Hill has-appealed from a decision of the Commlssmner of
the General Land Office’ dated November 21, 1918; reversing a deci-
sion of the register and receiver at Glasgow, Montana, and holding
for cancellation, ‘'on the contest of Othelia Slette, his homestéad
entry, made July 16, 1915, for W.4, Sec 17, T. 84 N,, R. 43 E., M. M.

The application to contest was filed March 18, 1917 and charged‘
that. entryman—— = : ,
has wholly abandoned said lands for a period of move than six frionths last ©
past, and during said period of six months last past the said Bzra N, Hill has
: not had or mamtamed a residence in good faith upon sald lands.

Testlmony was_submitted before a designated. officer near the
land, on August 27-29, 1917, and by. decision of February 5, 1918,
the local officers recommended that the contest be dismissed.

‘The extent to which entryman resided on the land is not seriously -
disputed. He was granted an extension of time until May 16, 1916,
within which to establish residence. Three days. prior to sald date
he went to. the’ land with sufficient household goods and a supply of
prov131ons and remalned three days. He had been, for some years,.
engaged in the practice of law, maintaining an .office in -Glas-
gow, more than 50 miles from the land, and was also interested, with
a partner, in the sale of dutomobiles and land, He had rented his
home in Glasgow, but had reserved one room for the. use of himself
and wife when in town. They occupied the room. at various times
after May 13, 1916, except that Mrs. Hill, because of ill health, was
absent from the State atl various times durmg 1916 and 1917. Affer
remaining on the land for three days in May, 1916, entryman’s next
stay was for a week or ten days in June. He was on the land four
days in July, three days in August, one day in September, four days
~ in"October (his wife remained five days), two days in November

(Mrs. Hlll was there seven days), and two days in December. The
house on the land was built in January, 1916, and was remodeled’
late in the fall of that year at a cost of $100.. Ten acres were broken-
" in November, and in December he made arrangements for further
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breaking. Prior to the hearing, more than 100 acres .had been
broken, under a contract entered into before the 1n1t1at10n -of the
contest
'While entryman’s residence prior to the date of the contest would
not sustain final proof, it was sufficient, with the improvements made,
to indicate that he had no intention of abandoning -the land. Leqs
than ten months had elapsed from the date entryman was required to
.establish residence, and more than forty months of the statutory llfe
of the entry remained.
A charge of abandonment is niot sustained by evidence to the effect
. that the residence maintained was not of the character contemplated
by section 2291, Revised Statutes, as amended by the act of June 6,
1912 (37 Stat., 123), provided sufficient of the lifetimé of the entry
remains Wlthm which to meet the requirements of the law as to resi-
dence, unless 1t is made to appear that the entryman has not acted in
- good faith.
- It clearly appearmg that entryman had not abandoned the land ‘
" nor acted in bad faith; the contest must be dismissed. .
. ‘The decision: appealed from is reversed. :

SLETTE v. HILL

Motlon for rehearmg of departmental declslon of Aprll 1, 1919,
- 47L.D., 108, demed by First Ass1stant Secretary Vogelsang, May 29,
1919 ‘

J OHN A EDDY (ON REHEARING)
' Demded Aprit 8, 1919,

Peersr Ligvu SELBCTION—ACT MABCH 3, 1905,

“The prov1so to the- act of March 3, 1905 authonzmg the making of a new®
forest lieu gelection, pr0v1des no ‘specific peuod within which its benefits

" may be claimed, ahd any attempt to limit the.right of reselection to a
certain time is an abridgment of the selector’s rights-and without authority

. of law; but in the absence of an application to select a specific tract of
land, the Department will not attempt to determine whether .the-selector,
or those for whom he acts is entitled-to make fuither selection.

Vocrrsane, First Assistant Secretm"g/

This is a -motion for rehearing filed by the Alamogordo Lumber
Company in the matter of an application for authority to make a
new selection under the act of March 3, 1905 (33 Stat., 1264), wherein
‘the Department, by decision (unreported) of February. 19, 1919,
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declined to express an opinion as to whether the right of reselectlon

existed. _
It appears that by deeds executed July 7, 1899, and filed for

record . twenty-one days later, John A. Eddy rehnqulshed to the = -

United States the NE.  SE. 4, Sec.. 8, T. 1 N., R. 8 W., S. B. M.,
and NW. 1 SE. i, Sec. 18, said townshlp, Wlthln the l1m1ts of What
was then knovvn as the San Gabriel Forest Reserve, and on. Decem-
ber 17,1904, apphed (No. 123891) to select in lieu thereof, under the.
exchange prov1s1ons of the act of June 4, 1897 (30 Stat., 36), the
SW. % SE. %, Sec. 25, and NE. } NE. ;};,Sec26TIGS RllE
N.M. P. M., New Mexmo
By dec1s1on dated August 4, 1905, the Commissioner of the General
Land Office re]ected the selectlon as to NE. } NE. 1, Sec. 26, for con---
flict with a prior homestead entry, and returned the abstr act of title
for ‘additional certificate, besides requiring. the filing of a new non-
mineral, nonsaline, and nonoccupancy affidavit, the affidavit filed
with the selection having been executed July 5, 1904. Said decision-
allowed the selector :sixty days from notice Wlthm which to select
another tract in lieu of said NE. 3 NE. £, Sec. 26. No action being
taken by Eddy, the selection was canceled April 25, 1906. '
~ On January 24, 1918, resident attorneys for the Alamogordo Lum-

ber Company, claiming that Eddy acted for them in the matter as
trustee without interest, -applied to the Commissioner of the General
Land Office for permission to make a new selection under the act of
March 3, 1905, supra. By decision dated February 16, 1918, the
Commlssmner denied the request, holding ‘that it‘could,not be,con‘-
tended that the cancellation of the selection was “not the fault of
the party making the same,” and that while it was probably true that
the. selector did not wish to complete the selection as to one 40-acre
subdivision and lose the other, such reason could not be accepted as
warranting the allowance of further selection.

The Department, by said decision of February 19, 1919, declined to
Pass on the merits of the reason given for failure to take any action
under the Commissioner’s decision of August 4, 1905, ‘stating:

- The right to make a new-selection given by the act of March 3, 1905, supra,
is s0 closely akin in principle to the right of second entry accorded by various
statutes as to  make. the- estabhshed practice relative to sccond entries 'con-
trolling in cases where applications for a.new selection are presented; and it
bas long been a well-established rule of ‘administration from Whlch there. is
no departure that an applicant’s right_to_make a second entry will not be
considered and adjudicated until he has selected .and applied to enter ‘a par-
ticularly. designated tract. This rule is too generally known to require the cita-
tion of supportive authorities, and 1t is well W01 thy of apphcatlon and enforce-
ment in the present case. .

Upon mature consideration, 1t is cons1dered that appellant is en—
titled to an expression of the views of the Department’ as to the cor-

-
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rectness of the reason assigned by the Commissioner in the decision
appealed from for holding that no right of further selection exists.

. It has long been the established practice that where an apphcaﬁlon
conflicts in part with the prior entry of another, the applicant is at
11be1ty to demand the allowance of the application to the extent that
it is free from conflict, or to abandon the application in its entirety.

The act. of March 8, 1905, supre; was in force when the Commis-

sioner first considered the selection', and his decision of August 4,
11905, in so far as it required the selection of another 40-acre
. tract within sixty days from notice, was clearly an attempt to abridge
the selector’s rights. Said act does not limit the time within which
its benefits may be claimed, and an attempt to limit the right of re-
selection to'any certain time is without any authority.

If Eddy, or the company for which he was acting, did not desire
to secure one of the 40-acre tracts selected unless the other subdi-
vision could also be acquired, it was entirely proper to refuse to file
further aflidavits or furnish a continuation of the'abstract. And
such refisal can not be termed a “fault” of the selector, within the
‘meaning of said act of March 3, 1905.

It follows that the reason announced by the Commlsswner for
holding that no right of reselection exists is erroneous. But in' the
absence of an application to select a specifie tract of land the Depart-
ment will not attempt to determine whether the selector or the com- .
pany for which he was acting is entitled to make further selection.

The rule here announced will'hereafter be followed, except in those
cases involving questions similar to those determined in the cass of -
James H. Harte, wherein the Department, by decision of March 26,
1919 (47 L. D., 99), held that the entry for the base land was errone-
ously canceled on March 30,1904, and that although the selection was

‘rejected on April 6, 1904, it ‘was nevertheless legally pending on
March 3, 1905, and comes within the provisions of the act of the -
latter date. In all cases involving the rejection of a selection under
the exchange provisions of the act of June 4, 1887, supra, where the
rejection was based on the cancellation of the entry for the base
land, and it is claimed that such cancelation was erroneous under the
decision of the Supreme Court of the United States in Lane ». Hog-
lund (244 U.. 8., 174), the selector should; by petition or motion,
apply for the reconsideration of the decision canceling the entry,
before attempting to secure the benefits of the act of March 8, 1905,

Such petitions or motions, when filed in the General Land Oﬁice,
should be treated as current business and acted on pr omptly

Said departmental decision of February 19,1919, is recalled and .
vacated, and. the- decision appealed fromis modlﬁed to agree Wlth
the views hereln expressed
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' WADIN v. HEIRS OF JENSEN ET AL,
Decided. April 8, 1919

INSANE ENTRYMAN—GUARDIAN-—ACT ‘oF JUNE 8,:1880.

‘Where an entryman has made due compliaﬁce with the requirements of
the homestead law prior to becoming insane, it is the duty of the guardian,

_immediately after appointment; to submit final proof as provided by the
act of June.8, 1880; and hig failure to so act, and the subsequent death of
the clalmant does not demand the rejection of the proof theéreafter sub-
mitted by such guardian within the statutory life of the entry estabhshmg
_compliance ‘with law.

: VOGELSANG First Assistant Sem"eszry
. On April 29, 1910, J. Henry B. Jensen made homestead entry at
- the Los Angeles, Cahforma, land office for farm unit “ B ” of Sec. 6,
T. 16:S., R. 23 E., S. B. M, (56.65 acres), within the limits of the
Yuma Irrlgatlon Pro]ect Against said entry, on July 3, 1916, Lil-
lian A. Wadin filed contest affidavit, alleging that the entl yman died
on April 18, 1916, intestate, never havmg been married, and leaving
'no widow or chlldren, and no heirs whatsoever, except certain non-
~ resident aliens. Service of notlce of the contest was made by publi-
‘cation.

Charles F. O’Neil, on August 31, 1916 filed:an apphcatlon to inter-
vene, making the same charges as. made by Wadin, and alleging that
he was-formerly an employe of the deceased entryman; having been -
so employed from June 6, 1918, to March 6, 1914, and from March. 17,
1915, to April 18,1916, at an agreed wage of $50 per month, making
a total of $1,100 thus earned; that he received altogether the sum of’

$285, leaving $815 still due; that the entry, in its present improved
-condition, is ‘worth approxunately $5,000; that immediately after
~ the death of the entryman ke laid claim to the land as a settler, and
thereafter consulted an attorney as to the proper procedure for ac-
quiring title to the land, and but for the delay of said attorney in
taking the action for Wthh he was retained, a proceeding for the
acqu1s1t10n of the legal title to the land would have been commenced
prior to the filing of the contest of Wadin. :

On November 14, 1916, Francis W. Rogers, as guardian of the‘ .
estate of said - Jensen, insane, entered his appearance and moved
that the contest be dismissed.” He alleged that-Jensen became insane
about, the month of October, 1915; that by order of ‘the Superior
Cotirt at Los Angeles, entered on October 25, 1915, he was duly ap-
pointed guardian of the estate of said insane person; that he qualified
as such guardian ; that on November 16,1915, letters of guardianship
were issued to him; that he hag never been dlscharged ag-such guard-
ian, and at all tlmes since the issuance of the letters of guardianship
~ has been and still is the duly appointed, qualified, and acting guard-
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ian ‘of the estate of said Jensen; that he was about to submit proof
on Jensen’s entry, under the provisions of the act of June 8, 1880
(21 Stat., 166), and that he has mever been served with any notice
of the contest .

On May 24, 1916, Ray Edgar, pubhc admmlstrator of Imperlal
County, Ca,hfornla, apphed to:the Superior Court of that county for
issuance of letters of -administration of the estate of said Jensen.
The court entered an order June 9, 1916, appointing said Edgar
administrator of the estate.

A hearing was had on J anuary 17, 1917, before the local officers at
El Centro, the land having been transferred to' their district, and
by decision of December 81, 1917, they found that O’Neil had not

_retained-an attorney to mltlate a contest, the amount paid by him
_being. merely a-consultation fee, and that" ‘Wadin was entitled to a
priority of right. Said decision further held that upon the death
of Jensen without heirs other than aliens the land, eo instanti, re-
verted-to the United States, and became subject to entry by the first
qualified applicant, subject to any priority of right. The local of-
ficers recommended that.all of the proceedings except the contest of
Wadin be dismissed, and that upon a proper showing of qualifica- -
tions she be awarded a prlor rlght to. make homestead entry for the
Tand.

On appeal the: Comm1ssmner of the General Land Oﬂice, by de-
cision of November 12, 1918, held that the Jand had escheated to the
United States; and that nelther Edgar as administrator nor Rogers
as guardian-has any legal standing in the case; that O'Neil had not -

_established any claim to the land, and held the -entry -for. cancella--
tion. An appeal on behalf of O’N ell and a joint appeal on behalf of
the heirs, Rogers, ag guardian, and ngar as admlnlstmtm brmgsv
the case before the Department.:

It appears that on February 14, 1917 ﬁnal ﬁve—year proof on the
entry in question ‘was submitted by sald Rogers, as guardian of the
estate of the entryman, from which, as well as from the testimony
submitted at the hearing, it appears that Jensen had resided on the
land from the date of his entry to the date of his commitment to a.
State hospital for the insane, in October, 1915, He died on-April 18,
1916, at" the State hospital, of “general paresis.” The only helrs
surviving him were four sisters, three brothers, and his mother, citi-
zens.and residents of the Kingdom of Denma,rk.‘ “Entryman had been
on May 6, 1908, admitted ‘to citizenship in the United States. The
claim was valued by different persons at $5,000 to $7,000. The

* project manager certified that all payments then due on account of
_construction and maintenance had been paid; that one-half the irri-
- gated area had been cleared and leveled that sufficient laterals had

115594°——VOL 47—19-—8
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been constructed; that the land had been put in good condition,
watered, and cultivated; that a satisfactory crop had: been raised
thereon for the past two successive years, and that reclamation ‘as
required by law had been made.
The act of June 8, 1880 (21 Stat 166), _under Whlch the final
proof was submltted prov1des
- That in all cases in which parties Who regularly initiated clalms to pubhc
lands as settlers -thereon, according to the. provisions of the preemption or
homestead laws, have become insane or shall hereafter become insane before
the expiration of the time during which their residence, cultivation, or im- -
" provement of the land claimed by them is required by law to be continued in
order to entitle them to make the proper proof and perfect their claims, it
shall be lawful for the required proof and payment to be made for their benefit
by any person who may be:legally authorized to act for them during their: dis-"
ability, and thereupon their claims shall be confirmed and patented, provided:
it shall be shown by proof satisfactory to the. Commissioner of the General
Land Office that the partles comphed in good faith with the legal requlrements
up to the time of their’ becommg insane, and the requlrements in homestead
" entries of an -affidavit of allegmn(_:e by the appllcant in certain -cases as a’
prerequisite to the 1ssu1ng of the patents shall be dlspensed with so far as’
regards such insane parties. )
It is contended by O’Neil that the guardian was without authorlty
to submit final proof after the death of entryman, and cites-the
decision of the Supreme Court of California in Livermore’s Estate
(182 Cal., 99; 64 Pac. Rep., 113). In that casé a guardian, after the
majority and death of his ward, filed his account, and the probate
court decreed that the ward’s estate was indebted to the guardian.
Thereupon the guardian applied for an order to sell the real estate
of the late Ward and the order was gra,nted On appeal, the Supreme
Court held that the guardian had no power to execute a deed after
the death of the ward, and intimated that his ‘only course was to
administer in the proper court upon the estate of the deceased ward.
‘The decision: was stated to be based on the provisions of the: State
Code, which exphcltly deﬁnes the powers and dutles of 3 guardlan‘
of a minor ward. -
‘Said Rogers was appomted guardlan of the person and estate of
the entryman under the provisions of sections 17 63 and 17 64 of the
State Code.. Section 1765 thereof prov1des :

" Bvery - guardlan,appomted as prov1ded in. the preceding section, 'héis the
care and custody of the person of his ward, and the management ‘of all his
estate until such guardian is legally discharged ; and he must give bond to such
ward, in like manner and. with like conditions as - -before prescmbed w1thv
respect to the guardlan of a minor. : .

~ Section 1802 , ’ -

The marriage of a minor Ward termmates the guardianship . of. the person .
of such ward, but not the estate; and the guardian of an insane or other per- )
son.may be discharged by the court, when it appears on the apphcatlon of the
ward or otherw1se, that the guardmnshlp is no longer necessary )
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It is apparent that Rogers at the date the final proof was sub-
mitted continued to be guardian of the estate of the deceased entry-
man, and: that he was acting within the scope of his authorlty when
‘he submitted the proof: Nothing said by the court in Livermore’s
Estate, supra, is considered as expressing anythmg contrary to the
_ conclusion :reached by .the Department. 'The conveyance of- real
property is entirely different: from taking: action to ‘protect the
property. of the ward, especially in a.case such as this where the
‘guardian was the only representatlve quahﬁed and authorlzed to
perform-the necessary-act.

It is also contended that the act of June 8 1880 supra, does not
contemplate the submission of final proof by a guardian after the
death of the entryman. TIn Heirs of Anthony Siankiewicz (38 L. D.,
574) it was held that said act “ can be apphed only in case the entry—
man be living at the time the.application is made to offer proof.”
But in Hughes ». Heirs of Meadows, on rehearing (45 L. D., 4), it
was held that the quoted statement “wWas mere dlcta and will not be

-~ followed.

~It was unquestionably the duty of the guardlan, 1mmed1ate1y after-
his appointment, to submit final proof on his ward’s entry.- His'
failure to do so must be treated as a mistake, for which Congress
by section 2457, Revised Statutes, has made provision. g

"Counsel is in error in his contention that a patent issued in the
name of a deceased person is void. He-correctly states. the ‘common’
law rule, but the act of May 20, 1836, (5 Stat., 31), now section 2448
of the Revised Statutes, obv1ates this result. Xt is the rule. of. the

~ Land Department that ﬁnal certificate and patent will issue in the

name of a deceased homestead entryman in cases where the right to
patent accrues prlor to his death. (Heirs of Isidore Driscoll, 38
L:D.;407.) And in cases arising under the exchange provisions of
the act of June 4,-1897 (80 Stat., 36), although the heirs or legal rep-' :
resentatives of the selector may be requlred to complete the procesd::
ings after. his death, the patent will lssue in"his name. (Helrs of
George Liebes, 83 L. D.,461.) :

It hawng been clearly established that entryman earned t1t1e ‘to
the land prlor to being declared insane, the mere fact that-the guar-

7 dian was remiss in hls duty W111 not be held to demand the re] eetlon.:
of the proof: .

The. statutory hfe of the entry had not explred when the contest‘-
of Wadin was initiated. . It was not charged that there had been any.
failure tocomply with the law,; and it. has developed that neither.
residence nor- cultivation was required after the date - entryman was.
detlared -insane. He had _earned, title to the land prior thereto.
Hence, 1t must be held that no proper ground of contest ex1sted
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The. intervener, -0’ Neil,- acqmred no rlghts by his presence on the
land after the death of the entryman, ' The land did not escheat-to

the United States, as acceptable final proof was submltted durmg the
'hfetlme of the entry, .

The decision appeéaled from is; accordingly reversed the contest of
Wadin ‘and the claim of O'Neil are dlsmlssed and: the final preof
submltted by the guardla,n is accepted

INTERMARRIAGE OF HOMESTEADERS—ACT OF APRIL 8, 1914 '

[Glrcular No. 330 .

DEPARTMENT OF THI INTERIOR, '
' Generar Laxp OFricE, .
Washmgton D. 0., April 8, 1919.

REGISTERS AND RECEIVERS, UNITED Srares Lano "OFrIcES :

1. Your attention is directed to the act of Congress of Aprll 6,
© 1914 (38 Stat., 312), relatmg to the. rlghts of homesteaders wheo- lnter-

marry:

’ Be it enacted by the Senate and House of Representatives ‘of the United
States of America in Congress -assembled, That the marriage: of 4, homestead
entryman to g homestead entrywoman after each shall -have fulfilled. ;the re-
qulrements of ‘the homestead law for one year, next preceding such marriage
shall not impair the right of either to. a patent but the husband shall ‘elect,
under rules and Tregulations’ prescrxbed by ‘the ‘Secretary of the- Intenor, on

_which “of ‘the two entries the home shall -thereafter be made, and ‘residence’

theéreon by-the -husband ‘and wife shall, constitute.a. éotnphance ‘with ‘the wresi-

dence: requirements upon each’ entry :. Provided, That the .provisions hereof -

shall apply to existing. entries. ) .
: 2, The act apphes 4o entries 1n1tlated before or a,fter 1ts date, and

to become entitled:to its: benefits it is required that:each of the. parties :

shall-have complied with the requ1rements of the homestead laws for

“not less than one year next pr_e,cedmg their marriage. - Where the -
parties; or either of them, are entitled tocredit for such compliance:

prior-to entry, that time may be counted in making up-the period of
one year, and it follows that neither of:the entries need ‘be-one year
old at the time of marriage, BN

3. The law .confers upon the’ husband the pr1v1lege of electmg on
which -of the two entries the family shall reside. - His election must

_be supported by the affidavits of ‘both the parties, describing their

‘entries and showing the facts as.to the residence, eultivation, and im-
provements already “had in connection therewith. Only in cases
- where the tracts involved are situated in different-districts will it be

"1 Reprint, as amended, of Circular of Juhe 6, 1914. (428 L. D., 272).
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-necessary that the election and: afidavits be executed in duphcate,
then copies of all papers must be filed in each office.

4. The local officers will make due notatiori of the ﬁhng of tho
»electlon on their records as to the entry, or entries, within their dis-
trict, and will at once forward the papers, with their recommenda—_
tions, to the General Land Office, Whlch Wlll promptly pass upon the :
'questlon of accepting the election.

5. Though the election be a,ccepted, proofs on the entries W1]l be
submitted separately, as in other cases; it will be necessary to show
residence on- the selected hemestead vfrom‘ approximately the date of
the marriage, and on the entries of the respective parties before that
time.. The act makes no change whatever in the requirements as to
cultivation or 1mprovements as the case may be, or as to the nece551ty
of having a habitable dwelhng on the land; compliance with the .
homestead law in these regards must be shown as to each entry, pre-
cisely as though the marriage had not taken place. =
. 6. If proof be made on the entry selected as the home before title
to the other is.earned, residence may nevertheless be continued on the
perfected entry and credlted to the other. However, the-act has no .
“application to cases where the requlrements of law have been fulfilled,
and proof made, as to one of the entries prior to thei marriage.

: : - Cray TALLMAN,

- Commissioner. .
Approved D ‘
5 ALEXANDER T. VOGELSANG,

First Assistant Secretary

RESERVOIRS FOR WATERING STOCK ON UNSURVEYED LANDS—
~ PRIOR REGULATIONS AMENDED

INSTRUCTIONS.
[Cu'cular No 638 ]

DEPARTMENT OF THE INTERIOR
GeNerar Laxp OFFICE
Washmgton, D.C., April 8, 1919.
.REGISTERS AND RECEIVERS, Unrrep Srates Lanp OFrices:

Tt is ordered: that paragraph 86 of the circular of June 6, 1908
(36 L. D., 567), being a part of that portion of said circular which
relates to use and ‘occupancy ‘of public lands with and by reservoirs
for stock-watering purposes under the act.of January 13,1897 (29
,Stat 484), be, and the same-is hereby, amended to read as. follows

-86. (a).In any case ‘where the proposed’ res_ervo_ir is. to pe located upon: un-
surveyed public. land, the declaratory statement may be filed, the Iand being
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therein déscribed by metes and bounds.and, as.well, by the deséription which

it is-believed it ‘will bear when officially surveyed. Proof of constructmn must

be submitted at the.end of the same period. of time and in the same. manner

ay is prescribed and required in cases where the lands have béen ‘previously
‘surveyed.: Such proof shou]d embrace the field notes and 'a plat of a survey

stch ‘as is required: in cases of reservoirs on surveyed lands, with such modi-

fications as are necessary (paragraph 32); the_1n1t1al point of such survey
‘being fixed by means of a traverse line run to theé nearest existing corner of a

public-land. survey, not more than six miles distant. from such point; if there -
‘be no such corner within that limit ‘of distance, then the reference should be

to: some well-known or easily ‘identifiable natural monumient. or, such’ monu-
‘ment . being absent, to a. fixed, permanent, and readﬂy recogmzable artificial -
monument. . ‘ :

-(b) Any reservatiou made pursuant to this statute secures only a hcense to
use and occupy the reserved land with dand for a reservoir, and this 11cense
‘may endure permanently or. may’ be of transient duration.: No estate in'the
'land is granted. For this reason. it is administratively undesirable that pri-
vate surveys made pursuant to the statute and these regulations shall be pre- ‘
served and established by subsequent public-land surveys and approved plats
thereof. When, therefore the public-land surveys have been extended over
land covered by a reservoir declaratory’ statement affecting unsurveyed ‘lands,
‘the deelarant.shall-adjust. his survey to the lines of the official survey, showing
" the ‘loéation of the reservoir. with respect to said -lines by means of properly
established tie lines. Any subsequent reservation which may be ordered will be
of those: subdivisions thus shown to be occupied by or necessary for the proper '
use of the reservoir.

(¢) An’ annual affidavit of mamtenance must be submitted the same as
though the reservoir had been constructed on surveyed lands. Nothing in
these regulatlons contained shall preclude the General Land Office or.the De-
partment from requiring additional information: m any case Where that infor-
‘mation is deemed proper or necessary. ) . -

~ ' Cray TALLMAN,

Commissioner.
Approved

‘Avexanoer T VOGELSANG, o
First Assistant Secretary.

CONTESTS INVOLVING PASTURE AND WO00D RESERVE LANDS IN
E OKLAHOMA—-ACT OF MARCH 3, 1919.. :

INSTRUGTmNs.
- [Circular No. 639.].
DDPARTMENT OF THE INTERIOR,

Gexerar Lanp Orrice,
Washmgton, D. 0., A pml 8 1919

REGISTER AND RecErver, GUTHRIE, OKLAHOMA :

" The act of Congreéss approved March '3; 1919 (40 Stat., 1318),’ en-
titled “An Act To authorize the contesting and cancellation of cer-
‘tain homestead entries, and for other purposes,” provides:
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: That the homestead entrles made for pasture and wood reserve lands in the
Kiowa, Comanche, and Apache Reservations, in théyState of Oklahoma opened
to settlement .and entry. upon sealed bids, as authorized by the Act of June
fifth, mneteen hundred and six (Thirty-fourth Umted States Statutes at Large,
page two hundred and thlrteen) ‘be, and the same are hereby, made suliject to.
contest; upon charges alleging that the entryman,never established residence
upon the land,-or that having established such residence he failed to .maintain
same, or to 1mprove and. cultivate the land in accordance with law; and upon )
proof sustaining ' such charges, sublmtted in ‘dccordance with the rules of
practice, the entries will be canceled and’the money paid by the entrymen in -
‘default- will be: forfeited: Provided, That any person who. has been residing
upon.: the land for at:least two years prior to. the cancellation of such.entry,
and if there be no such. settler, then the successful contestant, shall, if qualified
to make a homestead- entry, have a preferenee Tight for. a penod of sixty days
from notlce, to make a homestead entry for the land, paymg therefor the price
bid by the originil entryman, or a price to be fixed Dby appraisement upon the
applicant’s request, the improvements made by such settler not to be taken into
consideration in making. such appraisement: Provided, further That should *
there be two settlers on a tract, the.land will be partitioned to.them upon
mutual agreement, or will be sold to the settler submitting the hlghest bid at a
‘pubhc offering: . And provided further, That payment for the land shall be
made in four -equal 1nsta11ments, one 1nsta1Lment at the date of entry, and the
'other- installments in one, two, and, three years thereafter: And promded
further, That failure to comply with the homestead law or to. mahe the annual
payment when due.in the case of any entry under this Act shall be a suffi-
cient cause for the cancellatlon of the entry and the forfeiture of the money

’ pmd -And provided further That any. vacant lands in the wood and pasture
réserves in-said Indian reservatrons opened to entry under said Act of Jine
fifth; nineteen hundred and. six, for which no preference right of entry exists,
as herein .provided, or under the Act of June twenty-eighth; nineteen hundred
‘and six (Thirty-fourth Statutes at Large, page five hundred and fifty), shall
be subject to sale at-public auction to the highest bidder under rules and regu-
‘lations to be provided by the Secretary of the Interior: And’ promded further.
That the moneys received from the sale of the lands under this Act shall be
‘deposited in the Treasury of the United States, shall draw interest, and be
admlmstered in ‘accordance with the provisions of section. two of.said Act of
June ﬁfth nineteen hundred and six..

‘In addition to the cancellation of homestead entrles, upon con-
“tests, authorized by the said act, they may be canceled upon proceed-
ings instituted by the Government for failure of the entrymen to sub-
mit proof and make payment by.the 1919 anniversaries of the dates
-thereof. = See department mstructlons of September 3, 1914, (43 .

L. D, 876). ‘

~In actmg upon contests, and in: servmg Totice of default to entry-
men who fail to submit proof and make payment within the pre-
seribed perlod you Wlll be governed by the following regulatlons -

P

AGTION TO- BE TAKDN OV CONTESTS. '

1 When heamng may be 07°dered ———A hearlng may be ordered on
S an apphcatmn to contest an entry at any tlme before, but not after,
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you have reported the entry to this office for cance]latlon for failure
of the entry man to submit proof and make payment within the pre-
scribed period. ,

2. Sworn statement required of éontestant-—A contestant will be
required to furnish with his application to contest or at least before
a hearing is ordered thereon, a statement sworn to by himself and
corroborated by the affidavits of at least ‘two persons sbowing
whether the Iand is or is not settled upon by a; settler or settlers other
than himself, and if such sworn statement shows that- the land is
settled upon by a settler or settlers other than himself, the names and
addresses of each such settler and the period durmg which' each of
them has been residing upon the land, if that information is known.

. Sworn statement required of. settler—If an application to con-

. test is allowed, and if the affidavits furnished by the contestant

show that there is a settler or settlers upon the land other than him-
sélf, you will promptly advise such settler or settlers of the pending
contest, furnish each of them with a copy of these instructions, and
notify each that if he contemplates basing any right of entry on a
‘preference right under the said act of March 3, 1919, he shall, within
- thirty days from notice, furnish a statement under oath corroborated
by two witnesses, showing the time his settlement commenced and .
the acts constituting such settlement. Failure to furnish such state-
ment will be constructed as 4 waiver on the part of such- settler of
.any claims under this act, provided that a settler not named by the
_contestant may-file such statement at any tlme prlor to the cancel-
lation of the original entry. : :
4. Method of determining person entztled to preference right where
theie is but one settler—W hen rights may be emercised ——Upon the
cancellation of the homestead entry as the result of said contest.preo-
ceedings, and where it appears that a settler has been residing upon
the land for at least two yéars prior to the cancellation of such entry,
and where it further appears that such residence was initiated prior
to the fling of the aforesaid contest affidavit, you will, by registered
-mail, notify him that he will be allowed sixty days, after‘receipt of
.notlce, within which to file in your office sworn statements in dupli-
-cate and duly corroborated, showing that he is entitled to the prefer-
ence right under said act to enter said premises under the homestead
law, together with his application to enter said land under said
law (based upon such preference right); showing his quahﬁcatlons to
make homestead entry thereof. Such showing shall, on the filing of
the homestead application referred to, be deemed to be and considered -
and treated as a part thereof. Upon the ‘timely filing of said home-
stead application, accompanied by said sworn statement, you will

receive and suspend the same, and at once notify the successful con-

testant, by registered mail, of the filing of said homestead applica- . a
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~ tion and aecompanying papers, and advise him that he will' be
allowed thirty days from date of receipt of such notice within which
to show cause why the homestead application should not be allowed.-
Upon-the expiration of the said thirty days; and-in the absence of
" protest agamst the application on the part of the successful con-
_testant, you may, if all else be regular, allow the homestead entry
of the settler. If, however, the successful contestant tlmely pro-

tests the allowance of the aforesaid application to make homestead -

entry and applies for a hearmg to contest the right of said applicant
‘to enter said. premlses in the exercise of his preference right men-
- ‘tioned and referred to in said act, a hearmg shall be ordered and held
by you as in other cases. : :

5. Partition. of land between or sale to two or more settlers—
- Should there be two or more settlers upon the land, each clalmmg
_ to be entitled to a perference right of entry under said act of March
8, 1919, the land will, upon proof of such claim and all else being
regular, be partitioned to them upon mutual agreement, or will be
sold to the settler submitting the highest bid at public offering in
conformity with said act. If such settlers desire to partitionthe
land between them, they must do so within the sixty-day period. Or,
if they desire to have the land sold, it may be offered for sale to -
them by you at your office at any time within the said smty-day
period, but you will ot aceept any bid which is less than the price .
" at which the land formerly sold. - Except in case of protest filed by
the successful contestant, entry must be made within the sixty-day -
period, regardless of whether the land is partitioned between the -
settlers or sold to the one submitting the highest bid therefor.

6. Method of determmmg person or persons entitled to. preférence -
right where there is more than one settler—W hen right may be ewer-
cised—Where the settlers mutually agree to partition the land be-

tween them and seasonably apply to- make homestead entry thereof

based upon such agreement and their claim to preference right, you -
*will, where the original homestead entry has been canceled as the

résult of contest proceedings brought by a person other than one

‘of ‘said settlers, receive and suspend said lhomestead applications,

notify the said successful contestant by registered mail of the filing .
of said partition agreement and-of said homestead applications, and:
allow him thirty days from date of receipt of such notice within
which to show cause why the aforesaid homestead applications
‘should not be allowed. Copies of said partition agreement should
“be filed in your office by the homestead applicants along with their
said homestead applications, and one of siich copies should be by
you transmitted to said successful contestant along with the notice
hereinabove mentioned. Upon the expiration-of said thirty days,
and in the absence of protest ‘Lg‘llIlSt the a,llowance of said apphca-
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tions, you: may, if all else be reguler, allow the same. If, however,
the successful contestant timely protests the allowance of the afore-
said ‘applications and applies.for a hearing to contest the right of
said parties under said premlses, a hearmg shall ‘be ordered. and
keld by you as in other cases. - . - - ’
. Where it is seasonably made.to appear that the settlers are unable
to arrive at any partition agreement and one of such settlers seeks
to have the land sold to one of them at a public offering as provided
. for in the second proviso to said act, and to enter the premises under
the homestead law at the price ﬁxed at said sale, and where it fur-
ther-appears that the original homestead entry has been canceled -
as a result of contest proceedings brought by a contestant other than
one of said settlers, you may proceed with the sale as hereinbefore
- authorized, sell the land to-the -settler submitting the highest bid
therefor at the public offering; receive and suspend the: homestead
application based thereon, and notlfy,the successtul -contestant that
he will be allowed thirty days from and after date of receipt of notice
in° which to show why the homestead application of the successful
purchaser should not be allowed. Upon the expiration of said thirty
days, in the absence of objeétions upon the part of the successful
contestant, you may, if all else: be regular, award the land to the
settler submitting the highest bid therefor at a public offering, and
allow his homestead application to proceed to entry. If, however,
the successful contestant timely protests the allowance of: the afore-
said application to make homestead entry and sale, and applies for
a-hearing to contest the right of said applicant and bidder to enter
said premises, a hearing shall be ordered and held by you as in
other cases.. : '
_If, within said sixty- day period the settlels do not mutually agree _
. to partition said premises, or, if, during said period either of them
-shall fail to request that the ;land-be put up. for sale at public auc-
tion, you will advise the ‘successful contestant that. he will be al-
Jlowed thirty days from date of receipt of notice within which to.
enter said premises in the exerclse of his right as a successful contest-
ant.
7. Fees, commisssions cmd pm'okase momy mgwwed —A settler ora.
successful contestant must accompany his application to enter with
the usual homestead fee and commissions, and, unless he files an ap-
“plication for appraisement, he must also accompany his application
to enter with one-fourth of the price bid for the land by the original
entryman. If he files an apphcamon for appraisement, he will be
required to accompany his application to enter with only the usual
~homestead fee and commissions, pending action on the application
'for appralsement and after appralsement he will be allowed thmty
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‘days from receipt of notice Wlthln Wh1ch to pay one-fourth of the
purchase money. :

8. Sale of vacant linds. ——The sale authomzed by the sald act of -
’,Ma,rch 3, 1919, of vacant lands for which no preference right of entry
" exists, wﬂl be made the subject of future 1nstruct10ns \

ACTION TO BE TAKEN ON ENTRIES WHERE PROOF AND PAYMENT ARE NoOT
MADE WITHIN PRESCRIBED PERTOD. ‘
LN otice to be served on entrymcm in default—In each case where
proof and payment are not made by the 1919 anniversary of the date
" of entry, either under an entry allowed under the act of June 5, -
1906 (84 Stat., 213) or under the act of June 28, 1906 (34 Stat., 550),

you will serve notice on the entryman adv1s1ng him of the default o

and that the entry will be promptly reported by you to this office for
“cancellation for such failure if proof is not submitted and if all sums
“due, both of prlnmpal and interest, are not fully paid on or before
“the expiration of six months from the date said entry became in- de-
fanlt.

2. Issuance of ﬁnal oertzﬁcate a;“tew ewpiration of statutory

A _'pemod ~ Where proof and payment are made after the statutory

‘period has expired but within the said six months, you will, in the
absence of further objection, issue final certificate under the entry,
-accompanying the same with a memorandum showing the facts. If
-all else be found regular in this office the case will then be:submitted .
“for confirmation to the Board of Equitable Adjudication.

8. Entries to be reported for cancellation—Where proof and pay-
-ment are not made within the statutory perlod or within the said six .
“months, you will at once make report transmitting evidence of service

of notice; whereupon such further action will be taken by thlS office
as the clrcumstances Warrant. ‘ .
Cray Tatumax,
- Comumissioner.
’ Approved ‘ ‘ ’
. Armxaxper T. VOGELSANG,
Firse Asszstcmt Secretary.

. OREGON AI\TD GAI.IFORNIA LANDS—USE OF TIMBER ON UNEI\T-
TERED TRACTS OF CLASS 3. '

INSTRUCTIONS

DEPARTMENT OF THE INTERIOR,
N : Washfmgton, D. 0. , April 19 1.919
I Tm«: COMMISSIONER OF THE GENERAL Lawp OFFICE )

T return herewith, Wlthout approval instructions to the chlef of; _
field division at Portland Oregon, to the effect that unentered tracts .
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of class 8, Oregon and California grant lands, as defined in séction 2
of the act of June 9, 1916 (39 Stat., 218), are.not subject to the act
of March 8, 1891: (26 Stat., 1093), extended to the State of Oregon by
the act of March 3, 1901 (81 Stat., 1436), and the regulations of
March 25, 1913 (49, L: D., 22). It appears that the' chief of field”
division entertains an opinion contrary to yours. :

The act of March 3, 1891, supra, provides, in part:

In any criminal prosecution or civil action by the United States for a tres-
pass on such public timberlands, or to recover timber or lumber cut thereon, it
shall be a defense if the defendant shall show that the said timber was so cut
or removed from the timberland for use in such State or Territory by a resident
thereof for agricultural, mining, manufacturing, or domestic purposes, under
rules and regulations made and prescribed by the Secretary of the Interior,
-and has not been transported out of the same; * . * * Provided, That the
Secretary of the Interior ‘may make-suitable rules and regulatlons to carry out -
the provisions of this sact, and he may designate the sections or tracts of land
where timber may be ‘eut; and it shall not be lawful to cut or remove any tim-
ber except as may be prescribed by such rules and regulations % *

The regulations of March 25, 1913, supra, state: -

In accordance with the authority expressly conferred upon the Secretary of
the Interior by the terms of the act of March 3, 1891, supra, settlers . upon
public lands and other- residents of the States above named are hereby granted
the privilege of cutting and removing, free of charge, timber from unoceupied,

] unreserved, nonmineral public lands within’ said States, strictly for-their own
‘use when actually needed for ﬁrewood fencing, building, or other agrlcultural
mining, manufaeturmg, and domestic purposes, ‘under the following . CODdl-
tlons * ok ok

-Section 1 of the act-of June 9, 1916, revests the tltle of certain
lands, formerly, within the spemﬁed raﬂroad grants, in the United
States. Under section 2 the lands are divided into three -classes:

1. Lands valuable for power sites; s

2. Timberlands which are lands bearing a growth of tlmber not
less than 800,000 feet board measure on each forty-acre subdivision;

3. Agricultural lands which include all lands not falling within
the other two classes, except mineral lands, as prov1ded in section 3.

Section 2 contains the further proviso: :

That all the general laws of the-United States now existing or hereafter

enacted relating to the granting of rights of way over or permits for the use of
public lands shall be applicable to all lands t1t1e to Which is revested under ‘the

prov1smns of this Act.

Under section 4, the timber on the lands of class 9 is so]d for cash,
‘the land itself; after the removal of'the timber, being subject to free
homestead -entry, and the lands of class 8 are subject to homestead
eéntry at $2.50 per acre. Under section 10, all money received from
the land and timber is placed in ‘a spemal fund ‘to be designated
“The Oregon and Cahforma Jland-grant fund ”? out of Whlch the



471 DEGISIONS RELATING TO THE PUBLIC LANDS. 12'5

rmlroad company is to receive $2.50 per acre for all the lands re-
vested in the United States, and the United States is to be ultimately
reimbursed for the monéys advanced for taxes due and unpaid. Sec-
tion 10 also provides: :

#- % "% That if, upon the expiration of ten years from the approval of this
act, the proceeds derived from: the sale of lands and timber are not sufficient to
pay the full .amount which the said railroad company, its successors or assigns,

" are-entitled. to.receive, the balance due shall be paid from the general funds in
the Treasury of the United States, and an apropriation -shall’ be made there-
for. ok ¥

Should instead there be a surplus, it is to be d,1str1buted as; di-
rected in the concludmg Pparagraph of section 10
Your position is stated as follows:
: It— will therefore be seen that one of the sources from which the company is to
- receive its ‘payment for the lands, and the United States be reimbursed for its
: expendltures, is ‘the ‘receipts under homestead entrles of 'lands embraced in
class-8, "and ‘thatin view of such provision we are not authorlzed to take any
-action tending. to the diminution of this fund, which Would necessarily result
if the timber on-such lands was removed therefrom. - While it is true that these
lands are class1ﬁed as agr1cu1tura1 yet, in many cases, they carry a valuable,
growth of timber, which would be a substantial inducement to their apropria-
tion under the homestead law: -On. the other hand, the removal of the timber
from lands -of this character would leave them-in an exceedingly undesirable -
state; in faet, cut-over lands, for ‘which there is but little call. Tndeed, this.
-element of value is recognized by the act itself, it being provided that the pay-
ment of $2 50 per acre shall not be required of homestead entrymen for.lands
of:class 2,”when the same shall become sub]ect to entry as agncultural lands

Waiving the question as to-whether the rlght to cut timber, as
controlled by the regu]atlons of March 25, 1913, is such a permit “ for _

thie use of public lands ” as-is defined in the proviso to section 2 of the
act of June 9, 1916, the Departmient is not able to concur in the above
'reasomng In its instructions of May 26, 1916, as to an analogous
situation arising upon ceded Ute Indlan lands in.Colorado, the De-
pa,rtment said: _

“The cutting of the timber upon -a parhcular tract does not necessarily prevent:
its sale and dlsposmon It ‘does not do so as a matter of law and in some
mstances, as ‘a matter of fact, might even aid in its dlSpOSlthll It would alse
aid in ‘the disposition of othew lands within -the ceded area, as without such

* privilege it might render settlement or mineral development in certam localltles
practlcally 1mposs1b1e :

The purpose of the requlrement of a payment of $2.40 per acre
for land in class 8 is to obtain a’fund with which to compensate the
grantee railroad company for its equity in the lands. In the case of -
lands of class 2, this amount is derived from the sale of the timber. .
Congress no doubt was of the opinion that land bearing less than
300,000 feet, board measure for each forty-acre subdivision did net
bear a-sufficient stand of timber to warrant its dispositien by cash
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sale, and that such an ‘amount of timber ‘would-not interfere w1th.
acrrlcultural use. Lands in class -3 may bear no timber at all, and
should some or all of any timber be removed prior-to homestead:
entry, the tract is still subject to disposition at $2.50 per acre.. of
course lands of class 2 being heavily timbered would be less desirable -
for settlement after the timber has been removed than those of class.
3, as they are more difficult to clear of the stumps, etc., and also are, v
in many instances, located at greater distances from the Vﬂlages,*
towns, and other centers of supplies, ete.

In the instructions of May 26, 1916, concernmg Ute Iands, it Was
further ‘observed :

The privilege of cutting timber for the settlers own use Would be highly:
necessary in the extension -region embraced in the above acts, and’ would be
conducive to. the -settlement and entry of the lands. The lands having been
thrown open to settlement and declared to be public lands of the United
States, it was the evident intention of Congress to. have the. privilege afforded

. settlers * * # by the act of * * ¥ March-3, 1891, supra likewise: apply to the
territory ceded by. the Indlans . R :

The above remark likewise applies to the unentered lands of class
8 of the Oregon and California grant. The privilege of cuttmg tim-
ber for the settlers’ own use, afforded by the act of March. 3, 1891,
is an-incident necessary’ to-and inherent in the right of homestead
entry and settlement given in the act of June 9, 1916. - :

I am. accordlngly of the opinion that the act of March 3, 1891,
and the regulations of March 25, 1913, supra, are apphcable to the'
unentered lands of class 3, and you W111 advise the chlef of field d1V1-
51011 in harmony hereWIth :

Arpxanper T. VOGELSAﬁG, ,
First Assistant Secretary.

HENRY JACOBSEN., .
Decided April 21, 1919,

ENLARGED HOMESTFAD—-SECTION 7, ACT OF Jury 3, 1916:

Asg the additional enlawed homestead entry. authorized by sectmn 7 of the'
act of July 38, 1916, can only be made by one “who shall have submltted,/
_final proof” on his ongmal entry, proof in support of such an additional
entry embracing incontiguous land within the 20-mile Limit ‘must show the
required compliance for a period of at least three years from date of such
_former proof, except that resulence may be mamtamed upon elther tract.

DEPARTMENTAL INSTRUCTIONS DISTINGUISHED

Knute Aritheon (46 L. D., 168), dlSt‘lllO‘lllShed.

VOGELSANG, First Assistant Secremry

" This is an appeal by Henry Jacobsen from a declsmn of the Com—':
missioner of the General Land Office dated September 9, 1918, reject- 5-
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ing the final proof on his additional homestead entry (012095) for

E. 1 SE. 4, W. { SE. 4, NE. £ SW. £, and W. { SW. %, Sec. 25,
T:12-N., R. 5 E.; B. H. M., Bellefourche, South Dakota, land district. .
- The said entry was formerly an entry under sections 1 to 5 of the
enlarged homestead -act, and was allowed on July 11, 1916, as a
second entry; his former entry (04125), made October 11, 1909 (for
NE. £, Sec. 31, T. 12 N., R. 6 E., B. H. M..), having been rehngulshed
March 17, 1915 on Wthh date he applied to make the entry first
- above described and to make a desert-land entry for the tract relin-
quished. It appears that on-September 26, 1916, he applied for the.
reinstatement of his former homestead entry as to E.  NE. } said

- Sec. 81, and on November 14, 1916, filed a further application pray-

ing that the entry made on July 11, 1916 (012095), be allowed: to
stand as an additional entry. By declsmn of February. 20, 1917, the
Commissioner of the General Land Office reinstated entry 04125 to
the extent of the E. 4 NE. % said Sec. 81, and held :
As stated, the act of July 3, 1916, does not validate H. E, 012095 as to any
part of the land included therein, and it is therefore held for cancellation in its
_entirety. However, if proof be submitted on-H. B, 04125 and be found satis-
factory, H. B. 012095 will be permitted to remain intact as to ‘240 acres of-the
tract included therem the land to be glven up bemg designated by claimant if
he g0 desires. - )
On March 22, 1917 J acobsen ﬁled a relmqulshment of two 40-acre
subdivisions embraced in entry 012095, thus reducing its area to the
240 acres on which final proof was- submltted November 7, 1917.
‘Final five-year proof on entry 04125 was submitted: May 26, 1917,
and final certificate- issued the same day.
The decision appealed from held that entry 012095 did not becomej
a valid additional entry until the date on which proof was submitted
on the original entry (May 26, 1917), and that residence and cultiva-
tion from that date must be shown The final proof was accordingly
rejected as premature, and the final certificate held for cancellation.
The act of July 3, 1916 (39 Stat:, 344), adding a new section (7)
to the enlarged homestead act, prov1des that an entry thereunder
. can be made only by a person “who shall have submitted final
~proof ” on his original entry. As Jacobsen was not qualified to make
-the entry in question until May 26, 1917, it follows that the proof
submitted during the November following was premature. Final
proof to' be acceptable must show residence on the land or on the

original, which is within the twenty-mile limit, for three years after -

May 26, 1917, together with the required cultivation, as reduced: by
‘the Commissioner’s decision of January 14, 1918—that is, the cul-
tivation of ten acres during the second year after May 26, 1917, and
each year thereafter until proof, and a showing that the remamder-
, .of the land has been used for grazing purposes.
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In the case of Knite Aritheon (46 L. D.; 168), the claimant had
perfected his original entry, and on November 9, 1914, made an:
additional entry for 80 acres under the act of March 2, 1889 (25
Stat., 854). He established residence thereon May 19, 1915, and on
August 25, 1916, the entry was changed in character to an entry
under section 7 of the enlarged homestead act and - amended by add-
ing thereto a tract of 160 acres of contiguous lond. The Depart-
ment held that claimant stood in the position of ene who establishes.
residence on land prior to entry, and was entitled to claim credit
for residence from the date it was actually established on any portzon_

of the land. S
The case of Jacobsen is entlrely different- from the case crced as.

at no time has Jacobsen resided on the land embraced i in his addi- -

tional entry, but has made his- home continuously since 1910 on an

incontiguous tract.
The decision appealed from is. aiﬁrmed

HENRY J' ‘ACOBSEN,

Motlon for rehearmg of departmental decision of Aprﬂ 21 1919
47 L. D., 126, denied by Tirst Assistant Secretary Vogelsang, June
14, 1919. , _

SOLDIERS, SAILORS, AND MARINES SERVING DURING OPERA-
TIONS ON THE MEXICAN BORDER AND DURING THE WAR WITH -
GERMANY-—CREDIT ON AGCOUNT OF SERVICE——ACT oF FEBRU- '
ARY 25, 1919,

INSTRUCT]IONS..
[Circular No. 641. 1

DeparTMENT OF THE INTERIOR,
. GENERAL LAND OFFICD, '
, Washmgton, D. 0., April. 25, 1919.
REGISTERS AND REOEIVERS, Uxirep Stares: Lanp Ormcns

PERIOD® OF SERVICE

Under the terms of the act of Congress of February 25, 1919 40
Stat., 1161), a copy of which is appended, any officer, soldler, sallor,a
or marine who has served, or shall serve, not less than 90 days in
the Army, Navy, or Marine Corps -of the United States during the,
war with Germany and its allies, or during the operations in Mexico
or along the borders thereof, who has been honorably discharged,
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who has not exhausted his homestead right, and who makes a-homes -
-stead entry, is entitled to have the term of his serv1ce, but.not, exceed:,
ing two years, deducted from the three years’ residenece requlredl;
under the homestead laws. I# his service continues: after the end of
the war under the same enlistment (havmg served 90 days: durlng the:
war), he may have credit for his entire period of service. If he
was discharged on account of wounds or disability incurred in the
line of duty, he obtains credit for his whole term of enlistment; and
- said term extends to the end of the war if he enlisted or was drafted" :
for its duration. However, in ne1ther of these cases can the credht1
given exceed two years. - o
With respect to the pemod of the operatmns in Mex1co o a,long"‘
*.the borders thereof, the privilege'is glven also to persons in the Na- -
tional Guard of any State engaged m the serv1ce of the United
States. :
- Hereafter, in this circular, the word « sold1er w111 be used to des-
ignate any person of the classes méntioned, as defined by the pubhc",l
resolution of August 29, 1916, and the act of July 28, 1917, copies
of which are appended. '

CREDIT ON ACCOUNT OF M]LITARY SDRVICE

2. A soldier is requlred to- estabhsh res1dence upon the landl :
involved within six months after his entry is: allowed, unless an' ex-
tension of time is granted on account of climatic reasons, sickness; or.
other unavoidable cause. If he has filed a declaratory statement, as: -
hereinafter explained, he must file his application for entry and.
establish residence within s1x months after the filing of such state:
ment.

Residence and cultivation must be contlnued for such length of
time as will make up three years, when added to the soldier’s credit
on account of military service; but he is entitled,-on proper notice, to
absent himself for five months in each year, which may be divided:
~ into two periods, if he so desires. '

Proof can not be submitted andfinal certificate and patent be
1ssued until the soldier shall have had residence and cultivation for at -
least one year, which means seven months’ actual re31dence on the
land, plus not exceeding five months’ absence during that year. - This*
is 1rrespect1ve of the credit to which he may be entltled He mustf
also show that there is a habitable house upon the land- :

" If ‘he obtains so much credit for military service that there is’

required only one year’s residence upon his claim, he must show only:
such amount of cultivation as will evidence his good faithas & ‘hore-
stead claimant, If his credit is such as to require more than' one’
years resulence, he must show cultlvatlon to the extent of one-'

115594 —vor 47—19—-9 SR
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sixteenth of the area of the land beginning with the second year of
the entry. Tf the credit is so small that there is required more than
two years’ residence, he must prove cultivation of one-sixteenth: of
thée area durmg the second year and one-eighth thereof durmg the
third year and until submlssmn of proof.

STOOK-RAISING ENTRIES

8. In connectlon with entries under the stock—ralsmg homestead'
v act the ustual credit on the residence perlod is given, but the require-
ments as to improvements are the same on a soldier’s entry as on that
of a civilian.
FOUR-YEAR AND FIVE-YEAR PROOFS.

4. Under the act of February 25, 1919 (40 Stat., 1153) the Depart- ,

- ment may make an order, pursuant to. a homesteader S apphcatlon,
permitting him to show, on final proof, residence for six months.in
each of four successive years, or residence for five months in each of
five successive years, where the climatic conditions would malke resi-
dence on the homestead for seven months in each year a hardship.
In such cases credit on account of a period of military service will -
be allowed, which credit may exceed two years; but at least one
year’s complisnce with the homestead laws must be shown on such
entries, regardless of the amount of credit to which the soldier is
entitled. As to:entries (other than stock-raising claims) where more
than two years’ residence is required, there must be shown cultivation
_of one-sixteenth of the area during thé second year and one-eighth
~ thereof during the third year and until submlssmn of proof, :

COMIUTATION.

5, No credlt for military se1v1ce is allowed where commutatlon
proof is submltted

OPERATIONS IN MEXICO.

6 The operations in Mexico or along the border thereof above
referred to, are regarded’ as having begun May 9, 1916, the date of
the Premdent’s order mobohzmg the militia of Arlzona, New Mexico,
and Texas. Persons then serving in the Army, Navy, or Marine
‘Corps and ir the National Guards of those States who were mus-
tered into service will be given credit on account of their service
from that date. Such members of the National Guards of the other
States and the District 6f Columbia as were mustered into the Fed-
eral service will be given credit from June 18, 1916, the date of the
order for their mobilization. Credit for servme_Wlll be given the



411 DECISIONS: RELATING TO THE PUBLIC LANDS. . 131

~ guardsmen until the dates of their discharge from the service, but
the operations referred to will be held to have continued until after
the begmnmg of the war with Germany, there not being any material
- interruption in the service of those who werd mustered into the
United States Army during said war. :

DURATION OF THE WAR..

7. The war with Germany and its alhes commenced April 6, 1917, -
and its termination will be marked by the date of the proclamation of - '
the treaty of peace by the President of the United States. '

BEGINNING OF SERVICE. . -

8..Se far as concerns the war with Germany, the service begins,
Wlthm the: meamng of this act, from-the. time of voluntary entrance
. of ‘privates into the Army, Navy, or Marine Corps, or. appointment
. of officers. (including those appointed from.the Officers’ Training
Corps) in the case of a person enlisted in the Naval Reserve, from
the time he was called into active service; in the case of a drafted
man, from the time he was mustered into service; in the case of mem-
bers of the Federalized National Guard, from the time they were
mustered into the United States service, and the act has no apphca- _
tion to other-State troops; in the case of members of the Red Cross,
only from the time they actually became identified with and a part
of the. military or naval forces of the United States,.and the act does
ot apply to other members of the Red Cross.

EVIDENGE OF SERVICE

C9.A party elalmmg the. benefit of ‘his mlhtary service must file
W1th the register and receiver a certified copy of his certificate of dis-
charge; showmg when he enlisted, when he was discharged, and the
organization in which he served, or the affidavit of two disinterested
witnesses, corrobarative of the allegations contained in his affidavit
on these points, or if neither can be procured, his own affidavit to that
effect. In all cases the facts as to the alleged service will be verified
* from the records of the War or Navy Department.

10. An alien who has served in the Army, Navy, or Marine Corps _

during the war with Germany and- its allies is in the same position.

with regard to- citizenship as though he had declared his intention
to. become a c1t1zen, and is, therefore, qualified in that respect to make
a homestead entry. (Sec 1 of the act of May 9, 1918, 40 Stat., 542).

- However, he is not entitled to receive final certlﬁcate and patent until
he shall have been fully naturalized.
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SOLDIERS, DECLARAT ORY STATEMENTS.

11 A sold1er may, 1f he so de51res, file a declaratory statement at‘
the proper local land office, deserlbmg the land for which he desires
to file homestead appllcatlon within. the next six months. - His affi-
davit, showing his right to file the statement and thereafter to make
homestead entry, must be executed in the same manner as a home-
stead. apphcatlon that is, within the county or land district in which
the tract is situated, before the register or the receiver, or béfore a
United States commissioner or the judge or clerk of a court of record:
The statement loses all validity unless followed by the filing of ai’
application within the six months’ period, accompanied by the regular
fee and commissions; and the six months allowed for estabhshmg
residence dates from the filing of the statement. :

"The only essential advantage of this course of procedure is that the
payment of the fee and commissions and, in case of Indian lands,
the first installment of the price may-: “be thus postponed for the office
fees in connection with a declaratory statement amount to only $2 -
in the'more easterly States and $3 in the far-western States. How-
ever, it must be remembered that a soldier who files a deelaratory
statement and fails to make entry following same has used his home-~
stead rlght ‘and will not be permitted to make another ﬁhng unless
he can show reasons beyond his control which prevented his maklng
entry and perfecting title thereunder.

The present act does not extend sectlon 2309, Revised Statutes, to
the soldiers referred to therein and, therefore, there is no authority
of law to allow them to execute declaratory statements through
agents. . . . L .

‘ RIGHTS OF WIDOW AND HEIRS,

19, Tf the soldier makes a valid settlement on public land or files a
declaratory statement or- makes a homestead entry, and dies before
perfeetmg it, the right to perfect the claim, with credit for his mili-
tary service, passes to his widow; or if' there ‘be no widow to his
heirs and devisees. .The devisees take precedence over the heirs ex-
cept when, the latter are all minor children-of the soldier. =

- Cray TALLMAN,
C’am/mzsszonen '

Approved R

* ALEXANDER T. VOGELSANG, R

First Assistant Secretary.
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AN ACT To extend the. provisions of: the homestead laws touching: credit for perlod of

-enlistment to the. soldiers, nurses, and officers, of the. Army ‘and. the seamen, marines,

nurses, .and oﬁicers of the Navy and the Marine Corps of the. Umted States who have

gerved or will have served With the Mexican border operations or during the war- be—

- .tween theé United States and Germany and her allies

‘Be it enacted by the Senate and. House of Representatwes of the Umted

’ States of Amemca in O'ongress assembled That sub,]ect to the condltions therem

expressed as. to length .of serwce and honorable dlseharge the pr0v1s10nS'
of sections twenty-three hundred and four and tvventy-three hundred and ﬁve,
Revised Statutes of the United Stat.es, shall be applicable in all cases of

military -and naval service rendered in connection  with the Mexican border

operations. or durmg the war with Germany and its allies 'as-defined by public
resolution numbered thirty-two, approved August twenty-ninth nineteen hun-

idred and sixtéen (Thirty- ninth Statutes at Large, page six - hundred and
seventy—one), and the act approved July twenty-elghth nineteen ‘hundred and

seventeen, (Fortieth Statutes at Large, page two’ hundred and forty-elght)

. Approved February 25 1919 (40 Stat., 1161)

. REVISED STA’J.‘UTES.

(As amended by act of Mar 1, 1901, 31 Stat 847 )’
SEc 2304 Every pr1vate soldler and oﬂicer who has served in the Army of

'__the Umted States durmg the recent rebellion for-ninety days, and who .was

.honorably discharged LI shall,. on. compliance ‘with the provisions of
. this chapter as- hereinafter modlﬁed be entitled - to enter- upon  and receive
',’patents for a quantity .of publiec lands not exceedmg one hundred and. sixty

acres, or one- quarter section, to be. taken in compact form, according: to legal

. subdlvisions, including’ the alternate reserved sections.of public-lands along the
- line .of any- ra11road or other pubhc work not otherwise ‘reserved‘or appro-
' priated, and other lands -subject to:entry under the homestead laws of the
- United States but- such homestead settler shall be allowed six months-after
‘Tocating his homestead and filing his declaratory statement: within Whlch to-

“-make his entry -and.commence hig settlement and improvement, .

SEc. . 2305, The time which: the homestead settler has served m' the Army,

_:' Navy, or Manne Corps shall be deducted: from. the time heretofore requl,red :to
. perfect. title, or if discharged on account of wounds received.or disability. in-

. curred in the line of duty, then theterm of enhstment shall be deducted from

the time heretofore required to perfect title without reference to the length of
time he may have served but no ‘patent .shall issue to any homestead settler

“'whe hag:not resided upon, improved, and cultivated his homestead: for-a ‘period
-xof at least one year after he shall have commenced his 1mprovements Promded
“TThat in ‘every case in‘which a settler on the ‘public 1and of the United States
under the hofnestead laws' died while actually ‘engaged in‘tlie Army, Navy, or
 Marine Corps of the United Stafes as private soldier, officer; seaman, or marine

. daring the War with. Spain or the Philippine insurrection, his widow, if unmar-

“ried; or'in easé of Her death or marrisge, theh his tinor orphan children or his”

“or their'legal representatlves, may-proceed forthwith to make final proof upon

¥ theland 5o held by the deceased soldier and settler, and that the death ‘of such

*§oldier: while So engaged in the service of the United States shall,: ‘in the adminis-

- tration -of the homestead laws; be construed to be efuivalent t0 a performance

“of -all-requirements 4s to residence and.cultivation for the full period of five

* years; and shall entitle his widow, if unmarried; or in“casé ‘6f her ‘death or
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: marnage, “then his -minor orphan children -or ‘his or their legal representatives,
"o’ make final proof upon and receive Government patent for said land; and that
" upon . proof produced to the officers of the proper Jocal land oﬂice bv the widow,
if unmarried, or in case of her death .or marriage, then his .minor orphan
children or hig or their legal representatives, that the apphcant for patent is the
Wldow, if unmarried, or in case of her Geathr or marrlage ‘his orphan children
or his or their legal representatives, and that such soldier, sailor, or marine -
died while in the service of the United States as. herembefore descrlbed the
patent for such Iands shall 1ssue.

Public «resolution N o. ‘32’ ‘approved August 29, 1916, provides:

That the provisions of the act approved June 16, 1898 chapter 458 (30 Stat.,
473), shall be -applicable in all cases of. m1htary service rendered in' connection
- with operations .in° Mexico, or along the border thereof, or in mob1hzat10n
camps elsewhere, whether such -service be in the military or naval organiza-
tion of the United States or the National Guard of ‘the several States now or
hereafter in‘the service of the United States. " (39 Stat., 670.)

The act of June 16, 1898, provides:

That in every case in which a settler on the pubhc 1and of the United States
under the homestead laws. enlists or is. actually engaged m the Army, Navy, or

* Marine Corps of the United States as private sold1er, officer, seaman, or
inarine during the existing war with’ Spain, or during . any. other war in which
"the United States may be engaged, his services therein shall, in the administra-
tion of the Homestead laws, be construed to be equivaléent to all intents_and‘-
purposes ‘to residence and ‘cultivation for the same length of time upon the
tract entered or settled wpon; and ‘hereafter no -contest’shall be initiated on
the ground of abandonment, nor allegation: of abandonment sustained against
any ‘such settler; unless it shall ‘be alleged in the preliminary affidavit or- affi-
davits of contest, and proved at the hearing in cases hereafter mltlated that
the settler’'s alleged absence from the land was not due to his employment in
such service: Provided, That if 'such settler shall be discharged on account of
wounds received or disability in¢urred in the line of duty then the term of his )
enlistment shall be deducted from the required length of residence without ref-
erence to -the time of actual service: Provided further, ‘That no patent. shall
issue -to any homestead settler who has not. resided upon, improved, and cul-
-tivated ‘his homestead for a-period- of ‘at ‘least one ‘year after he shall have
cemmenced ‘his;improvements. (30 Stat., 473:) ‘ .

Sectlon 1 of the act of July 28, 1917, prov1de3' ;

That any settler upon the pubhc lands .of .the United States, or any entry-
*.man ‘whose applieation has been-allowed, or any .person who has made:applica-
tion for public lands which thereafter may .be allowed:under :the homestead
laws, who, -after .such settlement, .entry, .or. application, enlists or is actually
.engaged in the military .or .naval service .of the United States.as .a {private
soldier, -officer, seaman, marine, national guardsman, or member of any:other

.organization -for offenge or defense authorized by Congress during any wariin -

which the United States may be engaged shall, .in" the administration .of the
~homestead laws, have his services .therein construed -to be .equivalent ito ,all
.intents .and ;purposes -to residence and .cultivation forthe same length of :time

..-upon the tract entered. or.-settled upon ;.and hereafter .no. contest shall -be dniti- - '

ated on. the ground.of abandonment, nor allegation of .abandonment sustained
. -against any such settler, -entryman, or person unless it shall be alleged in the
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preliminary aﬂldavﬂ: or aﬁidawts of contest and proved at the hearmg in cases
"hereinafter 1n1t1ated that the alleged absence from the land was not due to his
" employment in such military or naval service; that if he shall be dxscharged
~on-account of wounds received. or d1sab1hty incurred in the line. of duty, then
- the term’ of 'his “enlistment shall be. deducted from the required length of resi-
dence, without referénce to the time:.of actual serv1ce Promded ‘That no patent
shall issue fo any homestead settler who hag not resided upon, 1mproved and
cultlvated his homestead for a pemod of at least one year (40 Stat 248 )

* GORNELIUS WILLIS ET AL (ON PETITION).
Decided April 29, 1,91,9.

CONFmMATIowePROVIso To SECTION 7, Aer oF MarcH 3, 1801,

The receipt issued by the receiver of the local land office under the system
of accounts adopted July 1, 1908, for money transmitted ‘with a final proof .
which had not: been .the subject of examination and .approval, is not the
“receiver’'s- receipt ‘upon- the. final entry? ag contemplated by the prov1so
to section 7 of the act of Mareh 3,-1891; nor does 4 claimant gain any. right

. thereunder by the erroneous igsuance of the reglster 8- ﬁnal certlﬁcate pend-

ing consideration by the Department of the 1ssues raised upon appeal duly
‘prosecuted. ‘

VOGELSANG, Fwst Assistont Seoreta//'y

This a petition for the exercise of supervisory authority, ﬁled by
_the Clearwater Timber Company, transferee of Cornelius Willis,
~who, on August 24, 1909, at the Lewiston, Idaho; land office made

homestead entry for lots 3 and 4, Sec. 25, and N. § ] NW 1, See.. 36 T,
41N,R.5 E,B. M.

Fmal five- year proof was subm1tted on, sald entry on July 23 1910,

* at which time the final commissions ($6.00) were pald to the receiver,
who issued his receipt therefor on July 28, 1910. Final certificate
" was withheld at the request of chief of field division. Under date
of April 10,1913, ‘adverse proceedings were directed by the Commis-
sioner of the General Land Office. The transferee denied the charges
and a hearing was had. The local officers, by decision of May 20,

11914, held that the Government had-failed to sustain the cha,rges.‘
-On appeal to the Commissioner of the General Land Office by the
Solicitor for the Department of Agriculture (the lend being within
the limits of the St.--Joe National Forest under withdrawal of
- November 6, 1906), the proceedings were dismissed by decision of
-January 2, 1915 it being held under the departmental decision in’

Jacob I—Ia_rms (42 L. D., 611) that the proceedings were barred by -

the proviso to section 7 of the act of March 3, 1891 (26 Stat., 1095~
1099), and the issuance of final certificate was d1rected Whereupon, :
on February 15, 1915 the receiver: deposited in the United States
Treasury the ﬁnal cominissions paid to him by the entryman and the
i reglster issued a final certxﬁcate Thereafter, within the time -al-
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':‘lowed by the Rules of Practice, the Solicitor for the Department of
-, Agriculture filed an.appeal to thls Department and, by decision of
-May 10, 1915- (unreported), it was held that Willis’s alleged settle-
ent wasTiot a valid claim at the date of the withdrawal of Novem-
“ber-6, 1906, and that the withdrawal therefore attached to the land on
“that date and precluded perfection of the entry thereafter The
-cancellation of the entry was directed. = - '
The petition now before the -Department urges that sald depart-
mental decision be recalled and vacated and a.patent issue, the con-
tention being made that the case comes w1thm the rule laid down by
the Supreme Court of the United States in Lane . Hog]und (244
U. 8., 174).
‘ The provrso to seetlon 7 of the act of March 3 1891 supm, reads g
-as follows:. : »

That after the lapse of two years from the date of the issuance ‘of the receiver’s ‘
'Vrecelpt upon the ﬁnal entry of any tract’ '0f land under the homestead ¥ k%
“laws, * Ee and where there shall be no pending contest or protest against
“the vahdlty of such entry, the entryman shall be ent1t1ed to a patent eonveymg
‘thé 1dnd. by him entered, and the same shall be issued to him. -

The question presented is whether a final receiver’ s recelpt upon

the entry of Willis was issued more ‘than two years prior to the insti-
tution of ‘the’ proceedlnds which resulted in-the cancellation of:'the
~entry. :-To-be sure the receiver, on J uly 28;-1910, issued to Willis a
- receipt (No. 582,564) for the:$6.00, which-. had been trasmitted with
.thé final .proof to the local officers by the proof takmg oﬂicer Said :
reeelpt contained the following:: S

Thls recelpt is ev1denced only of the recelpt of the amount mdlcated and ,

;—'must be issted at the time the money is'received, without 1egard to the sub- - ~

: sequent allowance or- reJectlon ‘of the application, -entry, ete, due notlce of .
- which. will be givén. . .
~When the act of March 3, 1891 Supro; was passed by Congress and

‘ untll July 1, 1908 when money was received at'the local office in con-
nection w1th a’ final proof a motation thereof was made by the re-
-~cerver in abook provided forthat purpose, but a receipt was notissued -
:-umless ‘and until the final proof was found acceptable. If a protest by

“a.field officer against the acceptance of the proof had been made, the
< reéeiver did- not issue a receipt for the amount tendered until the
" protest was disposed of. In the absence of a protest, the proof was

wexamined in: due course and, if it appeared regular, the receiver
~wissued a final receipt for the money paid and the receipt was for-

~‘warded to the entryman," indicating that he.appeared entitled to:a

. ‘patent: for the land entered. The form used at the dete of sald act
*nd long prlor thereto follows : SRR Sl

s ‘ (No 4—140) _ R
- Final receiver-—’s receipt;’No. ey S © Application No, -,
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" HOMESTEAD, *

RECELVER'S OFFICE o

USRS, |- S
dollars —— cents, being thie balance
~of section ———, in town-
ship ~——, of range —— containing —— acree, under sectlon 2291 of the
Revised Statutes of the Umted States.

Reéeived of the sum of -

Receiver,

-

‘On July 1 1908, a new system of accounts was introduced by the

Land Department and receivers were thereafter Tequired to use but

one form of recelpt blank (Form 4-131) for all moneys collected by
them, and it was required . (paragraph Tl.of circular No. 105) that

“receivers must issue receipts for the full amount of money ten-
dered af tke time the money is tendered.”  Paragraph 78 provided:

The 1ssuance of a rece1pt by a recelver of public moneys does not mean that
the application, entry, proof, etc, in connection with which it is issued,. is
~allowed or approved, or will ‘be allowed or approved. It merely means that
- the receiver has received the money and that it is-in his custody or control
until it is apphed or returned.. .

Congress was of course familiar with the prevallmg practlce of. the-
. Land Department and when, in the act of March 8, 1891; supra, it
‘referred to- a receiver’s receipt. upon final entry,’ it was with
knowledge -that such receipts were not issued until the local officers .
had examined and approved the final proof. - The: act therefore
_clearly meant that after a final proof; acceptable on its face; had.
been made, the required moneys had been tendered, and: the receiver.
had indicated that the proof was acceptable by issuing his final
receipt, no procedings could be instituted against the entry after the
lapse of two years from the date of such final receipt. It was cer-
tainly not intended by Congress that the makmg of final proof and
the payment of the amount due should require the issuance of patent .
unless the local officers, upon consideration of the proof, found it
acceptable and had indicated their ruling thereon by the receiver .
issuing his final recelpt See in this connectmn Fred B. Garrett,

 etal. (44 L.D., 115).

In the case of Veatch, Heir of Natter (On Rehearlng) (46 L D,
496), the Department held (syllabus)

_The two- year period fixed by the proviso.to seetlon T of the act. of March
8, 1891, which begins to run from the date of the issuance of the “ recelvers
‘receipt upon “theifinal. entry - has 1o - apphcatlon to an original homestead
.éntry which has never ripened into a final entry through offer of proof, pay-
ment, and the judicial dei:ermmatwn of the register that the- reqmrements of
Jaw have been ‘met, of which his certiﬁcate is the formal expressmn

Tt is obvious that Willis gained- no right by virtue of the issuance
of the register’s final certificate- on February 15, 1915, before the
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Department had passed upon the issues raised in the appeal of the
© Solicitor of the Department of Agriculture. That certificate was,
under the circumstances shown, issued without authority of law.

Reconsideration of the final proof in' connection with the testimony
-submitted at the hearmg does not convince the Department that any
error was committed in cancelling the entry.

" For the reasons aforesaid the petition is denied.

‘ REGULATIONS FOR THE RELIEF OF SETTLERS UPON CERTAIN
LANDS IN THE STATE OF MONTANA—AGT OF FEBRUARY 28,
1919,

[Clrcular No. 643.]-

DEPARTMENT OF THE INTERIOR,
- GenEraL Lanp OFFICE,
_ Washington, D. C., May 2, 1919.
RecIsTERS AND RECEIVERS, UNITED STATES: Lanp Orrices, BILLI‘NGS,
BOZEMAN, (GrasGow, GRDAT Farrs, Havee, Hrrena, KALISPELL,
- Lewstown, Mmes Crry, aNp Missoura, MONTANA
“Appended hereto is a copy of the act of Congress, approved '
February 28, 1919 (40 Stat., 1204), providing for the relief of certain
settlers upon indemnity lands of the Northern Pacific Railway Com-
- pany in the Indian reservation therein descrlbed in the State of Mon-
" tana. : '
~In response to request that it 1ndlcate its formal acceptance of the
provisions of the act the Railway Company by its Land Commissioner
on March 25, 1919, advised this-office that it was willing to- pro-
“ceed with the, ad]ustment under the act in meritorious cases, in ac-
cordance with the previous correspondence leading up to the passage
of the act. Such correspondence indicated that the number of cases
“to be adjusted would not exceed sixty, embracmg not more tha,n
17,000-acres. :
‘ - LANDS SUBJECT TO AcT,

The lands aﬁ?ected by the act are lands within the 1ndemn1ty 11m1ts
of the grant to the Northern Pacific Railroad (now Railway) Com-
pany, through that portion of the former reservation for the Gros
Ventre, Piegan, Blood, Blackfoot and-River Crow Indians, lying
_ south of the Missouri River in the State of Montana, found to be in
the possession of actual bona fide qualified settlers under the home-

stead laws of the United States, who have made substantial improve-
ments-thereon and which lands have been adjudged by the Secretary
of the Interior to inure to.the Northern Pacific Railway Company
under the grants made to its predecessor in 1nterest the Northern
Pacific Railroad Company. :



471, . DECISIONS RELATING TO THE PUBLIC LANDS, 189
SETTLER CLAIMS

The list of suzty cases herembef01e referred to, does not appear to
have been: filed, but the company will be requested to file the same
for cons1derat10n Upon receipt of said list, the cases of the various
 settlers will be examined. Whete they are found to come within the
. terms of the act, the company will be requested to file relinquishments

of the lands involved in favor of the settlers and to select- other
lands in lieu thereof, as provided by the act.

- It is not intended by this statement to assume that the s1xty cases
referred to are all the cases which come within the provisions of the -
"act, but where other conflicting claims are brought to the attention
of the Department and. it is found that they are of the character
‘contemplated by the -act, and the lands adjudged to inure to the
Northern Pacific Railway Company under the grants made to its
predecessor in interest, the Northern Pacific Railroad Company,.
under the acts of July 2, 1864 (13 Stat., 365), and May 31, 1870 (16
Stat., 378), the attention of the officers of the railway company will -
be called thereto and relmqulshments will be requested for the beneﬁt

of the settler clalmants .

: RELINQUISHMENTS———HOW MADE.

Rehnqmshments by the railway company may be the same in man-
,ner and form as those provided for by the circular of February 14,
1899 (28 L. D., 108), under the act of July 1, 1898 (30 Stat., 597-620).

Where tltle has passed to-the company by patent a formal deed of re-
" conveyance will ‘be required, accompanied by evidence satisfactorily
showing that the company has not-sold or contracted to sell the tract’
,:therem descrlbed or in any manner encumbered the same. '

DISPOSITION OF ;LAND RELINQUISI—IED

Upon the filin Wlth and acceptance by the Commlssmner of the .
.General Land Office of relinquishments by the railway company, the

lands relinquished ‘will :be treated as:having reverted to the United
‘States and the settler claimants will be permitted to perfect their
‘claims in the manner provided by the homestead laws. The railway
‘company, upon_ proper apphcatlon, will ‘be permitted to select an
equal .quantity of other lands in leu of those rehnqmshed in the
‘manner directed by the act, to which it.shall receive t1t1e as though
orlglnally granted.: :

LAND: SUBJECT TO LIEU SELECTION,

The lands subject to selection in lieu of those relinquished are
surveyed public lands within the-State of Montana, not mineral, and
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not otherwise appropriated at the date of selection.. Lands with-
drawn or classified as coal lands are subject to selection by the com-
pany, but as-to these, the act provides that the company shall receive -
the restricted patent provided for by the act of June 22 19100 (36 '
Stat 583) '

"ACT NOT MANDATORY,

It is to be observed that the act is not -mandatoryfﬁpon the_ﬁraii—
‘way company, ‘bt authorizes. it to file relinquishinents in favor of
such settlers, within the territory designated as have made sub-
‘stantial improvements upon lands adjudged by the Secrétary of the:
Interior to have inured to the railway company under the grants
mentioned. ' It depends for its'effect upon the concurrent action of -
the railway compa,ny, the Land. Department and the: settlers affected
;thereby x
' CLAY TALLMAN,
S Commissioner, -
Approved: - T
Avrexanprr T. Vogrrsaxe,

First Assistant Secretary.

AN ACT For the relief of settlers on certam railroad lands in Montana o

“‘Be it enacted by the Semzte aond  House of Representatwes of the United
_States of America in- Congress assembled, That in the, adjustment of the grants
.to the Northern Pacific Railroad .Company, if any of the. lands W1th1n the
: mdemmty limits of said grants through that portlon of the former réservation
‘for the Gros Ventre, Piegan, Blood, Blackfoot, and River Crow Indlans lying -
south of the Missouri River in the State of Montana, be found in possession
of an actual bona fide gualified settler under the homestead laws of the United
States who has made substantial improvements ‘thereon and such land has
been adjudged. by the Secretary of the Interior to inure to the Northern
‘Pacific Ra11way Company under the ‘grants’ made to its predecessor in interest,
“the Northern Pacific Railroad Company, the Northern Pacific - Railway Comi-
pany, upon request of the Secretary:.of ‘the. Interior may- file a rehnqulshment
- of §aid lands in favor of the. settler and shall then be entitled to select an equal
~.quantity.of other lands in lieu thereof from any of the.surveyed public lands
‘within the State of Montana, not mmeral and_not oththwise approprlated at
the date of selection, to which it shall receive title the same as though ongmally
granted : Provided, however, That lanids withdrawn or ‘classified’ as coal:lands

“may be selected by said:company, and ss to such -lands it shall receive-a -

restricted patent ds provided by the Act of June twenty-second mneteen hun-

dred and ten.
Approved, February 28, 1919. (40 Stat., 1204.) -
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PETRONII.O GARGIA
Demded May 6, 1919

MILITARY RESERVATION——RESTORATION—HOMESTEAD APPLICATION. -

Lands temporanly w1thdrawn from settlement and all forms of disposal.for
use by the War Department in’ connection with the construction through:
said lands’ of thé military road to Fort Bayard, are not “included within

... the limits of a military reservation” within the meaning of the act of July -
- B, 1884; and when such withdrawal is vacated and the lands restored to
’ 'f the pubhc domam they are not subject to. disposition thereunder

VOGELSANG, First Assistant Seomtary
- By its decision on’'June 22, 1918, the General Land Ofﬁce re]ected

Petronilo Garcia’s homestead apphcatldn Las' Cruces 018213, ﬁled
May 17,1918, for the N: § NW. 1, SW. $+ NW. 1, and NW. } SW 1
Sec. 1,-T.'18 S.,)R. 18 W, N. M P M., on the ground that the two
tracts. first .named were not subject to homestead entry because they
were on June 5, 1916, restored by Executive order for disposal under
the #ct of July.5,-1884 (23 Stat., 103), after they had been tempo-
rarily withdrawn on May 2, 1914, in connection with the location and .
construction of a military. road

" That act declares “that whenever, in the opinion of the President
of the United States, the lands, or any portlon of them, included.
within the limits of any military reservation” have become useless

“for military purposes they must.be.exposed to sale at public auction
after. having been first. appraised, and if advisable surveyed .into

. small tracts or town lots, except in cases where they are claimed under

- & homestead settlement made before they were included in the reser-

vation; and it is well settled that such lands, can not be (disposed of

under the homestead laws ‘or in any manner other than that men-
tioned in the act. William H. Carson (19 L. D., 205); State of:

Utah (30 L. D., 301) ; Northern Pacific Ry. Co. (37 L. D.; 667).
The appeal of ‘Garcia from the decision mentioned, therefore, pre-

sents the question as to whether the lands here involved, which never-

. formed a part of an actual military reservation, come within the pro-

- visions of that-act, or in other words, were they at the time of and-
before their restoration *included within the limits of a military
reservation™ in the sense in which those words were used in the act?
If not they should not be disposed of under the ‘act of J uly 5, 1884
supra.

- The Executlve order of May 2, 1914: which W1thdrew these lands
did not put them within or make them a part of a military reserva--
tion; but, on the contrary, it recognized: the fact that they were

' out51de of the reservation and merely declared that they were only
« temporarﬂy Wlthdrawn from settlement and- all forms of disposal
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~ for-use by the War Department in connection with the construction.
through said lands of a military road from the railroad sta,tlon at
Bayard, to-Central, en route to Fort Bayard.” : _

In the opinion of this Department, lands withdrawn as these lands
were are not either under the letter or the spirit of the act of 1884,
lands “included within the limits of a military reservation” and
their final disposal is not for that reason; controlled: by that act. .

It is a well known fact that unusually desirable lands havé, as a -
very general rule, been selected as sites for military posts and this
is especially true in arid sections of the country such as the one in
~which these lands are located. - And it is further known that as an
incident to their occupation by the army the: Government; at very
considerable expenditures of money has supplied them with water, or
selected them at places where ample water was easily available, and.
has largely enhanced their value by the erection of buildings and
other improvements, and possibly by the breaking and. cultivation’
~ of some parts of the land, and the building of roads. Tt is also true

that in many instances trading points and settlements liave been
established in the vicinity of such posts, which add to the value and’
attractiveness of the lands.

When Congress passed the act of 1884: it knew and con51dered
" these facts, and—

- Because of the enhanced value of lands in abandoned military reservatious,
or becauge of other Fessons growing out of their f01mer use and surroundmgs,‘
it was deemeéd more conducive to the public interests to- set them apart forr

digposition in certain designated modes, to the exclusion of others, than - to
unconditionally restore them to the publlc domam, (State of Utah, 30 L. D., 801,

304),
and in effect give them away to homesteaders who Would not make
any payment to compensate the (Gtovernment for the money it had,
expended in their improvement. . : » ,
None of the reasons which induced Conaress to pass that act are
present in this case; and it can not be held that it was intended by it
that lands outside of military reservations temporarily withdrawn
merely to expedite and facilitate the possible location and building
of a road across them should be disposed of only in the manfier pre-:
scribed in that act.. The entire NW. % of Sec. 1; and five other tracts,
‘aggregating approximately 360 acres were embraced in this with-
drawal, and it is unreasonable to suppose that the President intended
to hold all these lands in reservation even if the contemplated road
should be later located across each of them. The temporary with-
drawal was evidently made to prevent possible embarrassment that
might arise in securing rights of way if the lands were permitted to
be entered before the location and establishment of the road. - = . -
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Aside from his inherent power fo reserve lands for military occu--
pation the President was expressly authorized to “ tempor arily with-
draw ” lands for “public purposes to be specified in the orders of -
withdrawals ” by the act of June 25, 1910 (36 Stat., 847), which pro-
vides “that siuch withdrawals or reserva’mons shall remain in force
- until revoked by him or by an act of Congress,” and inasmuch as
. the Janguage he used in making the withdrawal now under consider-

ation ‘was practically the same as the ]anguage usually used in mak-
ing withdrawals under that act it may reasonably be presumed that
he intended it to be a withdrawal under that act and not one made
under his power to regerve lands for permanent military occupation.
This conclusion is supported by the fact that the order of June 5,
1916, restored the lands to the control of this Department. for dis-
posal under the act of 1884, “or as may be otherwise provided by -
Jaw,” and adequate prov1s10n has been made for their disposal by
laws other than the act of 1884. '
For these reasons the decision appealed from is hereby reversed,
and the case is remanded for further consideration and adjudication
in dccordance with the-conclusion here reached ; but in this connee-
tion attention is called to the fact that the return of the appralsers
by whom this land was appraised strongly indicates that it is min-
eral in character, and more than usual attention should for that
- reason be given to that questlon before a nonmineral entry is allowed:
- for them.

 VESTA E. CRABBS.
Decided May 6, 1919.

ENLARGED HOMESTEAD—STATE OF INEBRASKA.

While the provisions of the Kinkaid - Aet -are applleable only to cértdin
designated lands in Nebraska, Congress has made no prov1swn for the
allowance of enlarged homestead entries in that- State.

VOGELSANG, First Assistant ;S'em'etm"y

_ Vesta E. Crabbs has appealed from a demslon of the Comm1ss1oner
of the General Land Office dated March 19, 1918, rejecting her appli-
cation to make entry under section 7 of the en]arged homestead act
for W. § NE. % Sec. 14, T. 35 N, ‘R. 66 W 6th P M., Douglas,
Wyommg, land dlstrlct o
Applicant’s: original entry embraced 160 acres in the O'Neill;
- Nebrasks,; Jand - district, and it was held in the decision appealed '
from that the enlarged homstead act did not apply to land i in: Ne-
braska, hence could not be desighated thereunder.
The det of February 19, 1909 (85 Stat., 639), prov1ded for enlaraed
homéstead entries in the States of Colorado, Montana, Nevada,‘
Oregon, Utah, VVashmOfton, and Wyoming, and the then Terr1t0r1es>
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of Arizona and New Mexico. The act of June 13, 1912 (87 Stat.,
1132), extended the. provisions of said act to the Sta,tes of Cahforma
- and North Dakota, and it was extended to the States of Kansas and

South - Dakota by the acts of March 3, 1915 (38 Stat., 953), and
March 4, 1915 (38 Stat., 1162), respectlvely The act of June 17, .
1910 (36 Stat., 531), apphcable to Idaho alons, is identical, as to its -
main prov1s1ons, ‘with the act of February 19, 1909, supra. o

It thus appears that Congress made no provision for enlarged
homestead ‘entries in the State of Nebraska. The so-called Kinkaid
Act, allowing homestead entries for not to exceed 640 acres, applies
to that section of Nebraska in which applicant’s original entry is
located, but that fact does not confer on her any rlghts under the'
act here involved.

"The land in the original entry not being sub]ect to des1gnat10n
under the enlarged homstead act, an addltlonal entry thereunder can
- not be allowed. '
The declslon appealed from is afﬁrmed

- CASTLE PEAK IRRIGATION PROJEGT UTAH—ACT OF FEBRUARY'

28, 1919.

INSTRUCTIONS.
[Circular No. 645.]
DEPARTMENT OF THE INTERIOR,

GeneraL LaND OrricE,
Washington, D. 0., May 6, 1919,

Recisters Anp REecrrvers, SAur Laxe Crry, anp Verwan, Uran:

Your attention is directed to the act of February 28,1919 (4.0 Stat
1210), which reads as follows:

‘Be it, enacted by the Senate and House of Representatives of the United
States of America in Congress assembled, That any qualified entryman who has
heretofore’ made bona fide entry upon land subsequently withdrawn under the
prov1s1ons of the reclamation. act of June seventeenth, nmeteen hundred and
two (Thirty-second Statutes, page three hundred and elghty -eight),” for - the

Castle: Peak Irrigation project, in Utah, upon filing an application to have his .~

entry m@de subject to all the charges, terms, ,condmons provisions and limita-.
tions of the reclamation act, together with a satisfactory showing of full com- :
pliance with the homestead laws under which such eniry was made to the date
of such application, may be granted leave of absence from the land until the.
Secretary of the Interior announces the availability of a water supply for the .
. irrigation of the land, or until the lands embraced in his entry -shall be re-
stored to the public domain; Provided, That the period of actual: absence
under this act shall not be deducted from the full time of residence required
by law. :
This act applies to any quahﬁed entrvman, Who, prior to the passage
thereof, made a bona fide homestead entry upon public land, which -

subsequentv to date of such entry has been withdrawn un,der_the pro--
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visions of the rechmatmn act of June 17, 1902 (32 Stmt 388) , in con-

- . nection with the Castle Peak irrigation project, Utah.

. Any such entryman desiring to avail lumself of the benefits of sa.-ld
© act should file in the proper local land office an application asking to
have his entry made subject to all the charges, terms, conditions, pro-
visions, and limitations of the reclamation act and requesting leave
of absence in accordance with the act, if he desires such leave.

Such application must be sworn to by the applicant and. corrobo-
rated by two witnesses in the land district, or county, within which
the entered lands are located, before an officer ‘authorized to admin-
ister oaths and having an impression seal. The application should
contain the serial number and description of the entry and show. the
date of establishment of residence ‘on the. land, date, and duration of

-~ all absences therefrom, area of land cultlmted each year since date

of entry, and the character, extent, and value of all improvements-
- placed on the land, to the end that it may be ascertained whethor the -
-entryman has fully complied with the homestead laws under which
~his entry was made to the date of stich application. :
~ Registers and receivers will examine all such applications and are
authorized to suspend them with notice to cure defects within thirty
days, or to reject them, subject to the usual right of appeal to the
Commissioner of the General Land Office. If the showing madé is .
found satisfactory, the register and receiver will grant the entry-

- man leave of absence from the land until the Secretary of the Interior -

-announces the availability of a water supply for the irrigation thereof
or until the lands embraced in the entry shall be restored to the
public domain. :

These apphcatlons are to be iorwarded w1th the re«mlar monthly
returns. . :
o , -Cray TALLMAN, :
‘ .‘Approvéd- B - Commissioner.
© Axexanprr T. VoerLsiwg,

First’ Asszstant Secretary.

PROOFS AFFIDAVITS OATHS—EXECUTION BEFORE DECPUTY
o= , OLERKS OF COURTS. © -

INSTRUCTIO\TS

[Circular No. 644]
DEPARTMENT OF THE INTERIOR,
GexeraL Lanp Orrics,
Washington, D. C., May. 8, 1.9]9

REGISTERS AND Recervers, UNTrED STATES LAND Orrmns

The instructions of March 1, 1907 (35 L. D., 436), directing that
oaths, aflidavits and proofs 1eq1ured in pubhc land matters, made

115594 °-~vor 47~—19—7~10
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after May 1, 1907, before deputy clerks of courts, be not accepted,
are hereby Vacated

: Hereafter, such- oaths, affidavits and proofs made before a duly
quahﬁed deputy clerk of court, who regularly acts for the clerk and
performs the duties of the oﬂice in"the name of his pmnmpal at the
county seat, may be accepted
Cray Tarnman,
_ o Commissioner.

Approved: -
" "Arexanper T. VoGELSANG,

First Assistant Secretary.

SHEARER v. PFANN.
Decided May 14, 1919. -

CoONTEST—AFFIDAVIT - SIGNED BY ANOTHER—NOTARY IPUBLIC.

The act of July 28, 1917, clearly contemplates that an affidavit be made
the basis of all contests thereafter initiated against homestead entrymen,
and a purported affidavit to which contestant’s name is signed by another,
and executed before a-notary public then acting as his attorney, is an ab-
solute nullity, and affords no valid basis for contest,

VoerLsane, Firss Assistant Secretary: : _

This is an appeal by William J. Shearer from the decision of the
Commissioner of the General Land Office of February 12, 1919, dis--
missing hiscontest against homestead entry 014355, for the W 3
‘NW 4, N § SW 4, Sec. 24, T. 18 N., R. 2 W., B. M., Boise land district,

- Idaho, and the addltmnal homestefld entry 019656 for the SE 1 SE 4,
Sec. 233 SW £ SW 1, Sec. 24, same township 1pd range, both entries
‘made by Gregor Pfann. ‘
© The original entry was made May 18, 1913, anid the -additional
entry, September -20, 1916. November 10 1916, Pfann submitted.

- final proof on both entries, but the same was reje'cted by the local
officers for insufficient residence by the entryman upon the Jand, and
that action was affirmed by the Commissioner’s decision of May
26, 1917, the entries having been permitted to remain intact.

January 8, 1918, Shéarer filed in the local -office an application to
contest the said entries charging that the entryman had failed to

- establish or maintain bona fide residence upon the land and had
failed to cultivate any portion thereof; also that he had been absent
from the land for more than one year last past, and that those de-
faults were not due to military or naval service. The affidavit was
sworn to by the contestant before one L. L. Burtenshaw who, it ap-
‘pears, was then Shearer’s ﬂttorney This affidavit was rejected by
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the local officers because:it was-executed: on an old form and the con-
testant was notified to file a new application, using the new form..
Thereupon-and on January 11, 1918, there was filed in the local office
a second application by Shearer to contest the said entry, which
application purports to have been subscribed and sworn to January 9,
1918, by said Shearer before said Burtenshaw who was then also
Shearer’s attorney. This application sets forth substantially the
same charges as those contained in the first application and differs
‘therefrom only in the fact that the corroborating affidavit sets forth .
the facts upon which the knowledge of the corroborating affiants is
" based. Notice of the filing of this application issued and was duly
" served upon the entryman February 14, 1918. Answer thereto was
filed March 2, 1918. Notice of the hearing issued and hearing was
had April-16, 1918, before the Clerk of the District Court of the
Seventh Judicial District of the State of Idaho in and for the county. .
.of Adams, and from the evidence adduced at said hearing the local -
““officers found that the entryman had abandoned the land and ac-
cordingly recommended that the entry be canceled. »

On appeal from that action, the Commissioner, in the decision here
complained of, found that the second application to contest was not
signed or executed by the contestant himself but that the contestant’s
wife had signed the contestant’s name for him while he himself was
in Canada; also that his attorney in the contest proceeding acted as
the notary in the execution of the paper; that the affidavit was there-
- fore a forgery; that the jurat besides being made by the contestant’s
- attorney in contravention of the regulations was false and that the
affidavit as a whole was a nullity. It was, therefore, held that,
although notice issued on said purported affidavit and hearing had
been had thereon, the contest was null and void abéinito. For that
reason the contest was disnrissed.

By act of July 28, 1917 (40 Stat., 248), it is prov1ded that there-
after .no contest shall be ‘initiated on the ground of sbandonment
nor allegation of abandonment sustained, against any settler upon
the public lands of the United States, or any entryman whose appli-
cation has been allowed under the homestead laws, unless it shall be
alleged in the prehmmary affidavits or affidavits of contest and
proved at the hearing, in cases thereafter initiated, that the alleged
absence from the land was not due to such persoh’s employment in
the military or naval.service of the United States durlng any- war,
in which the United States may be engaged. This provision clearly
contemplates that an affidavit shall be made the basis of all contests
thereafter initiated against homestead - entrymen. The purported
aflidavit upon which the notice in this case was issued was, for the
reasons stated in the Cominissioner’s decision, an absolute nullity
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anid hence afforded no valid basis for a proceeding against the entry-
man. '

- Tt is suggested in the record -on behalf of the contestant that the
* first afidavit, which was executed by the contestant himself, afforded
a sufficient basis for the notice. Should that proposition be urged
the answer thereto is that the said afidavit, having been executed,
before a notary public who was then the contestant’s attorney, af-
forded no proper basis for the proceeding in view of the provisions
of the act of June 29, 1906 (34 Stat., 622), amending section 558 of
the Code of the District of Columbia, which prohibits a notary

. public from administering oaths in connection with matters in which .’

The is employed as counsel, attorney or agent or in which he may be in
any way interested, before any of the Departments of the United
States Government.- Opinion of the Attorney General of April
18, 1907 (26 Ops Atty. Gen., 236); Home Mining Co. (42 L. D,
526) '

‘For the reasons stated the decision appealed from is aﬂirmed

COYLE v. DRAKE.
' Decided Ma'y 1“/,, 1919.

(JONTEST——ABANDONMENT—LEAVE OF ABSENCE

Absence under leave improvidently granted by the local oﬁicers ‘on.an insuffi-
cient showing spparent upon. the records of the Land Department, but with-
-~ out fraud or-misrepresentation on the part of the entryman, can-not be. .
held to constltute abandonment nor afford a basis for contest.

VOGDLSANG, First Assistant Secretary :

“May 29, 1916, Howard ‘M. Drake made second homestead entry
034705 for the S 3, N. § 8. 4, Sec. 18, T. 12 N, R 30 E., M. M.,
within the’ Lew1stown, Montana, land district.

.‘Decemniber 7, 1916, the entryman applied for and later secured leave
" of absence from December 26; 1916, to December 26, 1917, on the
grounds that it was necessary for hlS wife to go east and-take care
of her sick mother, and that since they had no income whatever, it
- was necessary for’ hlm to wor k and supp01t hlmself and wife and her
mother . :
"On April 1, 1918 Edward J Coyle ﬁled a contest agamst sald?
entry,. al]eglng T .

That the Teave of absence obtained by the sald Howard Mitchell Drake and
now. running was procured by fraud, and that the statements contained therein
T as to being unable to reside on the land on account of sickness of either entry-

man or his wife are untrue and were not true-at the time such application
was made; that the said leave of absence was fraudulently obtained for the
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sole purpose of evading residence upon the said claim, and the said entryman
has wholly abandoned the said land for more than six months last past; that -
said entryman’s absence from the land is not due to his service in the army
. or.navy of the United States or any branch thereof that he has wholly failed
Ato cultivate the said land as requlred by law.

The entryman failed to appear on the date set for the hearmg,‘
although duly served with notice. The contestee offered evidence in
support of his contest affidavit, and the register and receiver recom-
mended that the entry be canceled.. The entryman applied for a
rehearing, alleging that he had employed an attorney to represent
him who failed to appear, and that he desired another opportunity
to present the facts: The Commissioner directed that he present
a verified statement as to the employment of an attorney and the
defense he desired to make, but he failed to do so. Upon a review
of the record of the hearing, the Commissioner decided on January
4, 1919, that the contest-should be dismissed, sa.ylng

The contest should not have been allowed,, as it plainly appears that- this
entryman in applying for the leave of absence, never suggested nor represented
that he did so because of the Ill ‘health of either himself or his wife; the
. showing' actually made and upon. which the leave was allowed remaining un-
challenged either by the allegations of the contestant, or the relevant testimony
adduced on the hearing; no charge being made that the entryman had failed
to establish his residence on the homestead.

The leave of absence, therefore, remaining intact, the charge of abandon-
ment for six months preceding the contest is of no consequence whatever; and
assuredly the statement alleged to have been made by the wife, as to her
unwillingness to malke the land her home, affords no ground for disturbance of
the entry at this time. ~

- That was the only possible decision under the circumstances. It
" was evidently assumed, in the contest affidavit, that the entryman
had applied for leave of absence on the grounds of the sickness of
himself or wife, which was not the case. Hence the hearing was en
a point that in no way affected the validity of the entry. There was
no evidence to show that the leave of absence had been fraudulently
secured, although the facts alleged in support thereof did not war-
_rant its allowance. This objection was, however, apparent upon the
records of the Land Department, and could not be made the subject
of a private contest. See Rule of Practice 1. Moreover, absence
under leave improvidently granted by the local officers, but without '
fraud or misrepresentation on the part of the entryman, can not be
held to constitute abandonment. ,

" The decision of the Commissioner is affirmed.
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 INSTRUCTIONS. -
- May 20, 1979,

810o0KR-RA1SING HOMESTEAD LANDS—PREFERENCE RIGHTS.

The preference right accorded to one who files petitioh for the designation
of land under the stock-raising homestead act of December 20, 1916, is not
defeated by the preferénce right of additional entry of adjoining land ac-
corded under the provisions of section 8 of said act, to one who thereafter’
makes an original homestead entry under section 2289 Revised Statutes;

“in the former case the right is initiated by the filing of a proper applica-
tion for designation, and in the latter by the allowance of the original
entry.

Voeersane, First Assistant Secretary:

Informally you [Commissioner of the General Land Office] request
advice upon a question arising under the act of December 29, 1916
(89. Stat., 862), relating to stock-raising homesteads, whlch may be.
stated as follows

Has a qualified person who has duly made entry of 1a11d under.
section 2289, Revised Statutes, a preference right of additiona] entry
~of adjoining land by virtue of section 8 of said act of December 29,
1916, as against one who, prior to such entry, had filed an application
to enter the same land, accompanied by fees and commissions and' a
petition for its de51gnat10n under that act? :
Section 2 of said act authorizes the Secretary of the Interior to
designate stock-raising lands and provides that upon application to
enter any such lands, by a qualified person, accompanied by the regular
fees and commissions, and a showing that the land applied for is of
the character contemplated by said act, the application ‘shall be sus-
pended until it shall have been determlned that the land is subject -
to designation ; that during such suspension the land described in the
application shall not be disposed of, and that “if the said land shall
be designated under this act then such application shall be allowed.”
Section 8 of said act provides, among other things—
. That any homestead entrymeén or patentees who shall be entitled to additienal
entry under this act shall have, for ninety days after the designation of lands
subject to entry under the provisions of this act and contiguous to those entered
or owned and occupied by him, the preferential right to make additional entry

" as provided in this act: * * ";

The question as formulated above presupposes ‘that both- the appli-
cant for designation of the land and the applicant for additional
entry under section 8, are qualified to enter it and that either of the
applications would be allowed in the absence of the other. Hence,
the question is: which one of the @pphcants has . the better right
under conﬂlctlncr claims?
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- Construing this question in the Circular of Instructions of January -
27, 1917, paragraph 18 (a) (45 L. D., 625, 633), it was said:

* * * This right [the preferential right under section 8]‘is superior to fhe :
right of entry accorded a person who had filed application for entry of the land
‘under this act accompanied by petition for its designatiom, * * *

Obv1ously, this statement of the law is inconclusive and mlslead-
_ing. It may be read to mean that an entry made under section 2289 .
Revised Statutes gives to the entryman a- preference right of addi-
tional entry whether such original entry was made either before or
after the date of an application for designation of the same land.
Upon mature consideration, T am convinced that it was not the pur-
pose of Congress to permit the right accorded to a petitioner for the
designation of land to be defeated by one who thereafter makes an
original homestead entry of adjoining land. To so hold, would be to
invite entries in advance of designation, over large areas for the pur-
pose of securing preference rights of additional entry, resulting in a
defeat of the claim under the application for designation. In in-
stances where there is no application for designation, the statute
plainly gives the entryman a preference right, but this is because no
_other right exists of prior initiation. An application for designation
conforming to the statute creates a right of entry upon designation of
the land and this is a preferential right in the same sense as the right
given by section 8. In the one case, when the designation is made the
right relates in point of time to- date. of the application for designa-
tion; in the other, to the date of the original entry. Under familiar -
' rules of construction the first in time is first in right. ' ’
You will give this letter due publication.

MILITARY SERVICE—ACTS OF JULY 28, 1917, AND FEBRUARY
- 25, 1919,

INSTRUCTIONS.
' [Circular No. 646.]

DEPARTMENT OF THE INTERIOR,

‘ GENERAL Laxp OFFICE, ,
_ Washington, D. C., June 4, 1919.
Recisters AND Recervers, UNitep StaTEs LAND OFI‘ICDS

In applying credit for mlhtary or naval service in connection W1th »
. final proofs on homestead entries you will make no distinction be-
_ tween the Act of July 28, 1917 (40 Stat., 248) and the Act of Feb-

. ruary 25, 1919 (40, Stat., 1161); i. e., if the claimant has had two

years military service, he will only be required to comply with the
law as to residence for one year and cultivate a sufficient area to

-
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_demonstrate his good faith’; if he has- only one year’s military: serwce, -
" hie must eomply with the hw as to residence ior two years.and_ eulti-
vate at léast one-sixteenth of the area the s¢cond year. - If, however,
the soldier delays the submission of proof beyond the penod of resi-
dence required, the cultivation necessary for the ye‘u‘s ehpsmg

before the submission of proof must be shown. .
Crsy Taruman, S

o : Commissioner,
. Approved: : :
ALEL\NDDI’ T. VoGrrsang, ~

Fzrst Assistont Secrcz‘ary. .

SEWELL ‘A. Kl\IAPI’.1
Decide:d.J'uhe'Z 1918, .

STATE SELECTION——ACT oF JUNE 16 1880—J URISDICTION. .
As the granting act of. June 16, 1880, expressly p10v1des that se]ectlons'
thereunder shall be duly certified to-the State: by the Commissioner of the |
General Land Office and “gpproved by the Secretaly of the Interior,” such - ’
. approval operates to pass the fee title to the State; thereafter the juris-
" diction of the Government is at an ‘end, and so.long as that certification
and approval are outstanding it is without power to allow any application |
for or entry of the ]and mvolved
‘V OGELSANG, First Assistant Sem’etmﬂy :
- Sewell'A. Knapp has appealed from the Commlssmners decision
’of September 15, 1917, affirming the action of the local officers in

their rejection of hig- mmeral apphcatlon 010030, for the. Belleville -

placer mining claim. '
The Belleville placer claim covering 100 acres was, accordlng to the
record, Iocated August 11, 1904, by said Knapp and sevenothers. -

The location embraced the SwW. & SE. } SE. 1, SE. } SW. 1 SE. &,

Sec. 3, NW. } NE.  NE. {, NW. 1'NE. }, NW. ?;SE ;}VE %, and

N. lSW 3 NE. 1, Sec. 10, T. 4 N., R 34 E., M. D. M,, Carson City, . -

Nevada, land district. By various conveyances the 'Lpparent owner-

ship of the claim passed into the hands of said Knapp, who, on April

9, 1917, filed mineral appliczitidn therefor through F. R. Porter, his .

attorney in fact. “On the same-day. the Tocal officers rejected the ap-

plication “for the reason tlnt the portion of land applied for in

Section 10 (90 acres) was approved to the State of Nevada * #  #7,

The applicant promptly- appealed to the Commissioner, urolng that
~the said certification to-the State was a nullity because of the mineral
-character of the land. Objection to favorable action on the appeal
.was presented by those claiming under the patent 1ssued by the State o

in 1904, for the NE. % of said Sec. 10 R

R 1See decision on petition pawe 168.
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~T he Comrmssmner found that said NE. 1 Sec: 10, had been selected
. by the State of Nevada on September 30, 1890, pursuant to the act of -
~June 16, 1880 (21 Stat., 287), in partial satisfaction of the grant
there made, which is sometlmes designated as the 2,000,000 acre

. grant, and that such selection was approved under date of April 12,

1901, in list' No. 33, and was certified to the State of Nevada ‘on
April 28, 1901.° The Commissioner concluded that the legal title to
- the ground was outstanding, and consequently that the Land Depart-
ment had no authority to entertain. the mineral application as to the .
- land in said NE. %, Seec. 10. The re]ectlon of the application as to
that-area was affirmed.

‘Appellant, relying upon section 2449, Revised Statuﬁes, contends
that the certification to the State was null and: void. on account of the
mineral character of the land and that the State’s patent conveyed no
title to its grantee. He asserts that the legal title is still in the -
" United States and that his mineral application should be recognized
"and allowed. Counsel representing the Argentum Mining Company »

of Nevada and the -Belleville Tailings Association, claiming in
privity with the State’s title, opposed the contentlons and arguments
put- forward by the appellant. .

The record, consisting of the apphcatlon papers, the various briefs -
and ex parte affidavits and exhibits filed, has been ‘examined with
care. Therefrom it appears that the ground contains a deposit of
tailings from two mills located thereon. These mills were operated -
, contlnuously from about. the year 1876 to 1898. The tailings still
remaining are upon the same quarter section where they were origi-
nally deposited. On behalf of the applicant for patent it is not
“affirmatively or satisfactorily made to appear that the mill operators
and their successors have ever abandoned or ceased to assert claim to
and ownershlp of these tailings. On the contrary, there is much in
the record tending to show that the former owners of the ores and

‘mills, and their successors in interest, have continuously asserted =

claim and control of said tailings dep051t_s ‘and have protected them
from trespass and depletion. Natural conditions existing on the land

in connection with a railway embankment have served to confine and -

impound, it is estimated, over 100 OOO 3 Of,ta,iling‘s- upon the area
- sought. A
~ Tn connection Wlth this point the. Nev a case of Ritter v. Lynch
et al. (128 Fed., 930, 935), which involved a deposit of tailings at
Virginia City, Nevada, is applicable. .
Judge Hawley, in the course of his opinion rendered in that case.f

used the following language:

Abandonment is a question of intent, to be determined by the special facts in.
any given ease.. In order to constitute abandonment of the right of possession
which the defendant had acquired,: there. would have to be shown a clear angd.
unequivocal act or acts of the parties, showing a determination on their part to

-
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surrender their right to the property.  There must be the concurrence of the
" Intention to abandon and the actual relinquishment of the property, and of their
right, dominion, and control over it.. The record clearly shows—independent -of
_ the testimony of Mrs. Lynch that she had never in any manner, shape, or form

intended to abandon or release her claim to the tailings—that the property was )

never abandoned by the defendants. The facts disclosed by the record are, in~

my opinion, sufficient to show that the defendants have preserved their owner-
ship of the tailings and possession of the land upon which they were im-
pounded, and that plaintiff did not, by his acts, acquu‘e any right or title thereto
as against the defendants.

Thus at the very threshold of this proceeding the applicant is met
with a question as to the placer mineralization of the ground and as
to its availability in any event in connection with his asserted placer
mining location. Not until these matters are determined in his
favor can the application as presented be allowed and passed to pub-

lication.,

The two tribunals below have held that the tracts in said Sec. 10
are nonpublic lands, not subject to application and patent. The act
of J une 16, 1880 (21 Stat., 287, 288), in part reads as follows:

Seca2! The lands hérein granted shall be selected by the State authomtles of
said State from any unappropriated, non-mineral, public land in said State, in
quantities .not less than the smallest legal subdivision; and when selected in
‘conformity with the terms of this act the same shall be duly certified to said
State by the Commissioner of the General Land Office and approved by the Sec-
retary of the Intemor\(ltahcs supplied.) .

Sec. 3. The lands herein granted shall be disposed of under such laws, rules,
and regulations as may be prescribed by the legislature of the State of Nevada:
Provided, That the proceeds of the sale thereof shall be dedicated to the same
purposes as beretofere provided in the grant of the sixteenth ‘and thirty-sixth
sections made to said State. :

Section 2449, Revised Statutes, in substance prov1des that where
lands had been granted to any State by a law of: Congress, and where
such law does not convey fee simple title or require patent, the list
which is certified by the Commissioner of the General Land Office
shall be regarded as conveying the fee simple of the lands that are of
the character contemplated by the act and intended to be granted,—

x = dput _where lands embraced in such lists are not of the character
embraced by sueh acts of Congress, and are not intended to be granted thereby,
\ the lists, so far as these lands are concerned, shall be perfectly null and void,

- and no right, title, claim, or interest shall be conveyed thereby. g7 X
In his opinion of November 19, 1915, the Attorney General had
occasion to consider and discuss therquestlon of certification under
that section in connection with the school land-grant to the State
of Colorado. In the course of that op1n1on thie Attorney General-

said: v
Inasmuch as the granting acts under consideration did not convey the title
- of Indemnity school lands and did not require patents to be issued therefor,
the Commissioner’s certificate in this case was authorized and its ‘effect 1
governed by this section of the Revised Statutes. But the list under considera-
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~tion also-bears the approval of the Secretary3of the Interior: That fact leads

~

-

me to observe that this statute does not say that certificaion by the Commis-
sioner .shall be the exclusive method of passing title, but only says that his
certification” shall have that effect, where title Is not conveyed. or patents
required by the grant. It is therefore pertinent to inquire whether there is
any law authorizing the transfer of title in such cases by approval ef the Secre-
tary. If the grant in this case had authorized the seleétlori of indemnity school
lands subject to-approval by the Secretary of the Interior,” as in a similar
grant to California (act of March 38,1853, sec. 7; 10 Stat., 247), or “ with the
approval of the Secretary of the Interlor ” as in the grant to the Dakotas,
Montana and Washington (act of February 22, 1889, sec. 10; 25-Stat., 679),
I shvould be constrained to.hold that the_approval of the Secretary passed the
title without regard to the Commissioner’s certificate -and unaffected by section
2449 of the Revised Statutes. (Mullen v. United States, 118 U. 8., 271, 273, 278;
Johanson v. Washington, 190 U. §., 179, 184.)

- It will be noted that the granting act of June 16, 1880, supm;

~expressly requires the approval of the Secretary. Accordmg to the

Attorney General’s opinion such approval pursuant to the grantmg

act operates to pass the fee title to the State. Therefore, in the .

case at bar the legal title to the land in said Sec, 10 has passed out
of the Government and thus it no longer has any jurisdiction or
authority over the same,‘and so long as that certification and ap-
proval are cutstanding is without power to allow any apphcatlon
or entry for the land.

The appellant has cited certain demsmns and authomtles tending
to~ support his views and has also called attention to the Nevada
Statutes which provide for a reservation of minerals from patents
issued by the State.. However, in view of the above, it is-obvious -
that such decisions and local laws can not have the effect of rein-
vesting the United States with legal title to lands already conveyed,
in the absence of proper legislation by Congress authorizing revest-

- ing of title.

The record suggests two other objections to this mlneral applica-
tion. In the power of attorney from Knapp to Porter executed and.
acknowledged November 6, 1916, and recorded November 20, 1916
(four months prior to the filing of application), the former con-
veyed and granted to the latter an undivided seven-eighths -interest
in and to the placer mining locations situate in said SE. %, Sec. 3,

and NE. %, Sec. 10, which description includes the land covered by

the application. Porter is not a patent applicant, and Knapp upon
the record at the date of filing possessed only an undivided one-

. eighth interest in the claim.

There. is also found with the papers certified copies of findings of‘
fact, conclusions of law and-a default judgment, all dated December

- 5, 1912, in the case of the Rhodes Mining Company ». The Belleville

Placer Mining Company, from the District Court of the 1st Judi-
cial District of the State of Nevada, in and for the County of
Ormsby.. The last-hamed corporation was the successor to and sub-
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stituted for S. A Knapp.et al., the original defendant in the action,
- who claimed and asserted an adverse interest in said NE. 4, Sec. 10;

. The court adJudged the plaintiff to be the fee simple owner and -

entitled to possession ‘of the premises and all the tailings thereon,
-and it was decreed that the defendant and its predecessors had no
right or title therein and that the defendant be perpetually enjoined
from claiming or asserting any right, title or interest in and to the
~ land and the tailings. The plaintiﬁ' in the action set up title under -
the patent from the 'State of Nevada. On March 19, 1917, in the"
District Court of the 7th Judicial District .in and for the County
“of Mineral said Knapp obtained against the Belleville Placer Min-

ing Company, sole defendant, a decres-adjudging that the convey- - -

ances made by him and his associates of the Belleville placer claim

to one Lynch and the conveyance by Lynch to said company be can-

celed and held for naught. It will be observed that this decree was

entered upon a default.long after the Rhiodes Mining Company ob-

tained judgment and that such company was not a party to the -
action. Knapp’s claim of title and his showing with respect to

ownership of the asserted Bellevﬂle placer clalm are, therefore, in
a most unsatlsfactory state.

The Department finds that turther discussion of the record is un-
necessary. The judgment of the Commissioner affirming the re]ec-
tion of the mineral application as to the area within said NE. 1, Sec.
10, T. 4 N,, R. 3¢ E,, M D M . 18 clearly correct and is hereby

aﬂilmed
SEWELL A. KNAPP (ON PETITION).
" Decided June 24, 1919,

STATD SErECTION—ACT JUNE 16, 1880

As approval by the Secretary of the Interior, upon due CEItlﬁCatiOI] of a se-

~ lection made by the State of Nevada pursuant to the act of June 16, 1880,
operates to pass the fee title, the land involved is not thereafter within the
jurisdiction of the United States.

STATE SELECTION—MINING CLAIM—REVESTING TYTLE.

An act of the State of Nevada, permlttmg ‘mineral prospecting and location of-
mining claims upon lands dily certified to the State, can not have the effect
of reinvesting the United States with legal title to lands already conveyed,
in the absence of proper legislation by Congress authorizing the revesting of .
title, . - d . ’

DECISIONS DISTINGUISHED,

. Cases of Heydenfeldt ». Daney Gold and Sllver Mining Company-(93 U. 8,,
684) ; Noyes v. Mantle (127 U. 8., 348) ; Burke v: Southern Pacific Railroad
Company (234 U. 8., *669), and Stanley 'R Mmeral Union et al (63 Pac,
59), distinguished.

VoGELSANG, First Assistant Secretary
. A motion for rehearmg has been filed by Frank R. Porter, claim-

ing to act as attorney in fact in'the mattér of mineral application
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,NNo 010030, filed Aptil 9, 1917 at Carson City, Nevada, by Sewe]l ,

A. Knapp, and meludmg, among other lands, certain tracts in the -

NE. 1, Sec. 10, T. 4 N., R. 34 E., M. D. M., which was ordered rejected
as to the land in Sec. 10 by the Department in its decision of June 1,
1918 (47 L. D., 152). A motion for rehearing filed by the applicant
‘was denied February 7, 1919 [not reported], and the application was
rejected to that extent by the Commissioner February 19, 1919. The
matter will accordingly be considered as if presented on a petition
for the exercise of the Department’s supervisory authority.

- The application.was based upon the Belleville placer location made

o August 11, 1904, The NE. } of the above Sec. 10 was selected Sep-

tember 30, 1890, by the State of Nevada under the act of June 16,

1880 (21 Stat 287) The selection was approved April 12, 1901~ '

~and the land certiﬁed to the State April 23, 1901. A protest against

‘the allowance of the application was filed by the ‘Argentumi Mining

Company and the Belleville Tailings Association, who claimed title
under the State through certain mesne conveyances. The Depart-
ment; in-brief in its prior decisions took the position that the ap-

¥

proval and certification of the land to the State passed the title .

thereof out of the United States, and that the land was no longel
within its jurisdiction.

The. present petition asserts certain alleged defects in the title
of the protestants Even if such defects exist, they are 1mmater1al
if the prior view of the Department is correct. g

In support of the contention that this Department has jurisdic--

tion to allow the mineral application and grant patent therefor, the
cases of Heydenfeldt ». Daney Gold and Silver Mining Company
(93 U. 8.,634) ; Noyes ». Mantle (127 U. 8., 348) ; Burke ». Southern

Pacific Raﬂroad Company (234 U. S. 669), and Stanley v, Mlnera].‘

Union et al. (68 Pac., 59) are cited.
The case of Heydenfeldt v, Daney Gold and Silver Mlmng Com-

pany, supra, involved a patent by the State of Nevada issued July

14, 1868, for lands granted to it in place under the act.of March 21,
1864 (18 Stat., 32), in support of common schools. Prior to the

survey of the SChOOl section there involved, certain parties had gone -

into possessmn of part thereof, chscovered minerals, and claimed it
under the mining laws. The United States issued a patent for the
mining claim March 2, 1874, and. in a eoritroversy between the owner
of the State title and-the. claimant-under the mineral patent, -the
Supreme Court sustained the latter.. The court in brief held that
minerals were excluded from the grant in place to the State, and-
_since the land was claimed gnd known to be mineral prior to the

survey, title to this particular school section did not pass to the State.

- This is in harmony with the long—estabhshed rule of this Depart-
ment that lands known to be mmeral in chal wcter p11o1 to suUrvey
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~and claimed under the mining laws do not pass under the grant of
.section 16 or 36 to a State in support of common schools.

Noyes ». Mantle, supra, involved the case of a lode known to exist -
at the time of the filing of an application for a placer claim within,
whose boundaries the lode was situated. Under such circumstances
the title to the appropriate area including the lode -does not pass
under the placer patent by virtue of section 2333 Revised Statutes. In -
Burke ». Southern Pacific Company, supra, the Supreme Court held .
that while mineral land was excepted from the grant to the Southern
Pacific Railroad Company, the issuance of patent by the Land De-
partment was a determination that the land was of the. proper char-
acter and that such patent could not be collaterally attacked by a
stranger who had no interest in the land at the time the patent was
issued. The court pointed out that the appropriate remedy was, if
the Land Department had been induced by false proofs to issue such
a patent for mineral lands, either a bill’in equity on the part of the
Government to cancel the title, or by a prior mineral claimant in
order to have the patentee declared a trustee for him. This decision
does not support the contention of the petitioner, but in fact refntes

~ it, since evidently the court was of the opinion that all jurisdiction
over the land had been lost by the'Land Department by the issuance
of patent, or as in this case, by the approval and certification.
Stanley ». Mineral Union e al., supra, is likewise inapplicable to
the present case. It was decided under an act of the Legislature of
Nevada approved March 5, 1887, permitting mineral prospecting and
the location of mining claims upon-lands certified to the State under
the act of June 16, 1880, supra. As to this feature, it is clear that the -
local law of Nevada can not have the effect of reinvesting the United
States with legal title to lands already conveyed, in the absence of -
approved legislation by Congress authorizing the revesting of the
title, as was pointed out by the Department in its decision of June
1, 1918. The entire record considered, no reason is found for dis-
turblng the. prior- rulings of the Department The petition is ac-

cordingly demed

ALBERT w. C. SMITH
Apri 2, 1919.

INSTRUCTIONS

RigHT OoF WAY—-RECLAMATION———AGT oF AUGUST 30, 1890.

The act of August 30, 1890, reserves. perpetually to. the United States an
easement and right of way through and over all lands west of the one
hundredth meridian thereafter patented under any of the public-land laws;
and thereunder, in the necessary construction, maintenance, and operation
of any ditchies, canals, or.laterals for the purpose of irrigation and recla-
mation of arid lands, the Government is not Hable for damages resulting
to the land; nor can they be included in the computation of the actual
value of improvements thereon for which compensation may be made.
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HALLOWELL, Asszst(mt to the Secretary: g o o ,

I am in receipt of your [Director of the Reclamation Service]
letter of April 8, 1919, requesting instructions as to a claim for dam-
ages presented by Albert W. C. Smith. '

‘Smith upon July 80, 1907, made homestead ently No. 01972 at

tBllhngs, Montana, for farm unit K, or the SW.  SW. 1, Sec. 33,

T. 3 N, R. 29 E., M. M., Huntley Project, returned as containing 40

- irrigable acres. At and prior to the entry the tract was traversed

by a waste-water ditch running approximately through its center

-in a north and south direction; a county road ran along its western

and seuthern sides and a lateral ditch along its eastern side, but no
reduction in the irrigable area of the tract was made by reason there-
of. (See Williston Land Co., 39 L. D., 2.) Final proof was made

~ April 20, 1915, the final certificate is dated July 27, 1915, but patent

has not yet 1ssued The entry is subject to the followmg prov1s1on

“contained in the act of August 30, 1890 (26 Stat., 891) :

That in all patents for lands hereafter taken up under any of the land laws
of the United States or on entries or claims validated by this act west of the
one hundredth meridian it shall be expressed that there is reserved from the

‘lands in said patent described a right of way thereon for ditches or canals

constructed by the aitthority .of the United States.

After the entry was made another lateral was constructed, crossmg

“the tract east to west, on account of which the irrigable area of
‘the entry was upon October 9, 1918, reduced by 2.8 acres. Upon

July 8, 1918, the acting chief of construction reported that the value
of the improvements on the right of way for this lateral was from
$200 to $250. He further stated:

The new lateral, aside from the fact that it, together with waste-water ditch,
divides the farm into quarters, is objectionable for additional reasons. The
slope of the land is from.south to north, and before the lateral was con-
structed the entryman was able to irrigate beth the east and west half of his
entry without serious dlﬂicu]ty It is now necessary, however, for him to
irrigate each quarter separately. It has been necessary for him to construct
an additional head ditch along the north side of the newly constructed lateral.
Since-the new laleral has a light grade it was necessary that the head ditch
have a light grade also, or that it diverge from the lateral, which would result
in additional loss of land. * * # ‘

It will be obvmus to anyone havmg a knowledge of land values that the
farm has been damaged a great- deal more. than the mere value of the land
taken and the value of the improvements on the land taken.. It is my opinion
that, aside from the value of the right of way taken, the value of the farm

_has been reduced probably as much as $1, 200

The question presented is as to Whether ‘such resultant damages
to the tract may be allowed in view of the act of August, 30, 1890,
SUPTE. ‘ '
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. By that act 1t was the evident mtentlon 6f Congress to reserve
\pe1 petually to the Government an easement and right of way through
-and over any and all lands west of the one hundredth meridian, that
the Government might grant to settlers and purchasers subsequent
to the passage of the act, and to thereby reserve the easement .and
right of way for the construction, maintenance, and operation of any

ditches and. canals the Government may construct at any time in -
the future for the irrigation and reclamation of arid lands. = (Green

v. Wilhite e¢ al, 93 Pac., 971.) The requirement -made by the
_act as to the future disposition of public lands was known to all,

- and all entrymen theleafter acted in the light of that knowledge so
charged to them.  (United States ». Van Horn e¢ al., 197 Fed.,
611, 615.) In a large sense the Secretary of the Interior m bulldmg '
and operating these canals acts as the trustee for the settlers, upon
whom primarily rests the burden of their cost, and into whose hands
their control will ultimately pass. (United States ». Minidoka and
8. W. R. Co., 176 Fed., 762, 771.) T
. The rights of the owner of an easement are paramount to the

extent of the grant or reservation to those of the owner of the soil."
An easement gives to the owner thereof all such rights as are incident
or necessary to the reasonable and proper enjoyment of the easement.
‘Where the easement is not specifically defined, the rule is that it need- ,
be only such as is reasonably necessary and convenient for the pur-
pose for which it was created. A grant or reservation of an easement
in general terms is limited to a use such as is reasonably necessary

and convenient, and ag little burdensome to the servient estate as.

possible for the use contemplated In other words, an unlimited con-
veyance of an easement is in law a grant of unllmlted reasonable use.’
(9 R. C. L., pp. 784, 785, 786, 787)

Under the above pr 1nc1ples it is elear that the Umted States, under
the reservation of the right of way contained in the act of August 30,
1890, has the right to use such portion of the tract entered as is neces-
sary for the construction, operation, and maintenance of the lateral.
- The United States isnot liable for damages resulting to land “because
it did that which it had a right to do.” (Jackson . United States,
230 U. S., 1, 22.) This is also in harmony with Secretary Fisher’s .
1nstruct10ns of November 9, 1912, as to certain homestead entrymen
in the Grand Valley Pro]ect in Whlch he said:

* %% T am of the opinion that I would not be justified in authorlzmg the
expenditure of any public money for land damages to these entrymen resultlr_xg'
from the construction of such a canal, But it does not seem to be the intent
of the statute to confiscate the actual value of improvements on Tands subject
to such a reserved right of way. In determining the value of the improvements-
consideration should be given to their actual cost and to the cost of replacing

them with others of equal value, but no element of land damages should be
included in the computation.
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You are accordingly advised that Mr. Smith may be compensated
for the actual value of his improvements, but that no a]lowance can
be made. for the 1esu1tant damages to the land. ‘

EDWARD €. MOYS.
Decided May 1, 1919.

NORTHERN PACIFIC ADJUSTMENT—ACT oF JULY 1, 1898

The purpose of the det of July 1, 1898, was to settle disputes arising out oi‘
conflicting claims of settlers and the Northern Pacific Railway Company to
lands within the limit of the latter’s grant, and one who long pfipr-_to the
passage of the act had recognized the company’s claim by proeuring con-
veyance of the disputed ‘tract therefrom for a valuable consmeration doés
not come within the purv1ew of the sald act.

NOBTHERN PACIFIC ADJUSTMENT—ACT OF J oLY 1, 1898.

One who abandons seftlement on a tract in conflict with the Northeru
Pacific Railroad- Company cunder its grant; and thereafter exhausts his

. homestead right by perfecting an entry under the general ‘provisions of -thé
homestead laws, is hot entitled fo.any adJustment under-the prov1s1ons of
the act of July 1, 1898. - :

VoorLsane, First Assistant. ;S’ec'retawy

This is an appeal by Edwdrd: C. Moys from the dec151on of the
Commissioner of the General Land Office of December 7, 1918, re-
jecting his petition for the adjustment under the provisions of the
act of July 1, 1898 (30 Stat. 597), of his alleged claim to the canceled
portion of his Walla Walla liomestead entry No. 5959.

The tracts with respect to which the adjustment is sought are the
N. } SE. } and NE. } SW. §, Sec. 5, T. 14'N,, R. 43 E., W. M. From
the recitals contained in the dec1smn appealed from 1t appears that
these tracts together with the SE. } SE.} of the same seétion were
included in a preemption filing made by Moys in November, 1883,
‘based on a settlement alleged to have been made September 15, 1877.
The area is within the indemnity limits of the grant by the act of -
July 2, 1864 (18 Stat. 865), and the joint resolution of May.31, 1870
(16 Stat. 378), to the Northern Pacific Railroad now Railway Com-
pany.. May 20, 1884; it was selected by the company as indemnity,
as per list No. 8. The local officers rejected Moys’s filing for the
stated reason that the land wags a part of an odd-numbered section
- within the limits of the withdrawal of February 21, 1872, for the
" benefit of the company. On appeal from such rejection the Com-
missioner; by decision of January 17, 1889, reversed the action of the
local officers on the ground that the withdrawal did not affect the
status. of lands. within the indemnity limits of the company’s grant.
He held that Moys having made the. filing pI'lOI‘ to-the date: of the

115094 —vor. 471911
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company’ 5 selection, had a superlor right to the land as against the
company.. On appeal by the company that decision was affirmed by
the Department August 6, 1894. By letter of December 8, 1894, the
Commissioner declared the decision of the Department to have be-
come final and pursuant to the Commissioner’s instructions Moys was
notified that he would be allowed thirty days within Whlch to make
" -application for the land. ’

In the meantime and on November 28, 1892 Moys made homestead
entry of certain lands in the Coeur d’Alene 1and district, Idaho, but
on October 29, 1894, he relinquished the same and on May 9, 1895,
filed in the Walla Walla local office his preemption declaratory state-
ment for the above-described tracts in section 5. Thereupon and by
the Commissioner’s decision of June 6, 1895, the company’s selection
- of the tracts was canceled. October 19, 1897 Moys changed his: pre-
emption filing to said homestead entry No. 5659 and on October 7,
1899, submitted final proof thereon showing continuous residence on
the land from the fall of 1877, except for the years 1891 and 1892,
when ‘he swears he was “off and on” the land. Final certificate
issued on the entry October 12, 1899.

The matter thus stood until J une 2, 1900, when by letter of that
date the Commissioner instructed the local officers to notify Moys
that his claim to the land was within the purview of the said act of
July 1, 1898, and the regulations of February 14, 1899 (28 L. D. 103),
issued thereunder, and that he would be allowed sixty days within
which to proceed in the manner prescribed by the regulations. Moys,
within the time allowed, filed his election to retain the lands, where-
upon demand was made upon the company as per Washington List
No. 17, to relinquish its claim to-the land as required by the act.. In
response to said demand the company filed its relinquishment of the
SE. 1 SE. 1 of said Sec. 5, but declared its inability to relinquish the
N. { SE. % and NE. 1 SW 1 of the section because it had sold said
tracts to Moys

It filed evidence showing that on June 80, 1887, Moys purchased
from it for a consideration of $416, the said N. } SE ¥ and that a
deed therefor was- delivered to Moys at the time of the purchase;
that on the same date Moys also purchased the said NE. 1 SW. } for
a consideration of $720, the-deed to which was executed and deliv-.
‘ered to Moys December 16, 1891.

- Upon receipt of this showing by the company, the Commissioner,
by decision of April 12, 1901, held Moys’s final entry as to the said
N. } SE } and NE, Jg SW %; for cancellation for the stated reason -

that:

- It is thus shown that during all of the time of his contest with the company,
Moys was claiming under his preemption right, and it was not until after the
" final decislon in his favor that he applied to transmute his preemption-to a -
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- homestead; but at:no time- during the controversy did he disclose to this office

that he had purchased the N. } SE: é and NE. } SW. } of his claim from the

company,; which fact is now for the ﬁrst time made known to it. This purchase
mnade afterthe assertion of his claim, and while his right was sub judice, was
an abandonment of the claim, and a settlement of the controversy with the
company to.the extent of those tracts, and I must rule that to that extent hm
“homestead claim should be. eanceled

Respectmg the SE. 1 SE. 1, Sec. 5, it was held that Moys havmg

' apparently maintained his right and claim thereto, was entitled to

relief under the provisions of the said act of 1898. * No appeal hav--
-ing been filed from this action, the Commissioner by decision of May
10, 1902, canceled the final certificate and entry as to the said N. §
- SE } and NE. 1 SW. £, Sec. 5, and on the same day reinstated the
company’s said Llst No. 3 and these tracts were patented to the com-
pany November 14,1902, The entry as to the SE. 1 SE. Sec. 5 was

_ patented to-Moys’ August 29, 1902,

- March 27, 1914, Moys under the provisions of section 6 of the act
~of March 2, 1889 (25 Stat., 854), made additional homestead entry
08205 for theN 3 SE. 1 and NE FSW. 1, Sec.32,T.14 S, R. 42 E., W.
M., Vale, Oregon, land district, which he subsequently amended S0
as to describe the N. 1 SW. } and NW. 1 SE. 1. In connection with
his application to make such entry he filed an affidavit executed by
him November 24, 1908, wherein he recited the making and com-
pletion of his Walla- Walla homestead entry 5959 for the SE. + SE.}

of said Sec. 5 and also averred that he settled upon the land included

- in his Coeur d’Alene homestead entry within six months from No-

vember 28, 1892, the date of the entry, erected on the land a dwelling
“house 14 by 16 feet and resided there for a period of about four
months.

The application for adjustment of the clalm to the area first. here-
inabove described was filed on or about June 6, 1918, and is based on
the stated ground that there was a pending conflict between Moys’s
homestead entry and the railroad selection on January 1, 1898,
which, it was argued, is the only requisite for adjustment- plescrlbed

Dby the act of 1898; that the claim being within the purview of the

act, the entryman was entitled either to receive a patent to the land -
under his homestead entry or to relinquish it and select other land;

and that the Commissioner erroneously held in his decision of Apul '

- 12,-1901, that the entryman’s right with respect to the land under the.

- act of 1898, was affected by the fact that he had purchased it- from ;

the railroad company.

The grounds assigned by. the Commlssmner for the re]ectlon of
the petition for adjustment were (1) that in view of Moys’s purchase
from the*company of the 120 acres in question long prior to the
pflssage of the act of 1898, there was dt the date of the act no con-
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flict between Moys and the company for ad]ustment and that the-act
~can have no application to a controversy that had been settled long
before its passage; (2) that Moys having acquiesced for more than
sixteen years in the decision of the Commissioner canceling his
entry as to said 120 acres, can not now be heard to question its cor-.
rectness; and (8) that having availed himself of the privilege of
" making and completing an additional entry under section 6 of the
said act of March 2, 1889, thus evidencing an abandonment of what-
ever settlement claim he may have previously had to said 120 acres,
he is now in any event precluded from claiming the benefits of the
act of 1898, for the reason that he was not entitled to exercise a right
of additional entiy under the act of 1889, and at the same time main-
tain a right to transfer his alleged clalm to the 120 deres to other.
lands under the act of 1898.

In the brief filed in support, of the appeal, it is-urged that if the
petitioner waived anything by virtue of his purchase fromn thé rail-
road company, it was only such.right as he had at the time of the-
waiver; that six years thereafter he made homestead entry of the
land and that that entry was of record January 1, 1898, and con-
stituted a claim to the land at that date; that Whlle the company’s
selection had then been canceled, there was nevertheless a possibility
that it would be reinstated or that the company would. resort to the
courts, and that this possibility gave rise to such a conflict of claims

“between the petltloner and the. company as would bring the case
vv1th1n the purview of the act of 1898.

In Humbird ¢t.al. v. Avery et al. (110 Fed., 465) the court at page

468, after setting forth the provisions of the act of 1898, said:

lThe obhous purpose of this act was to provide a cer tain, speedy, and e(iul-
table Way in which all controversies between the railroad’ grantee or its suc-
cessors® and purchasers or settlers upon odd-numbered sections within the
place or indemnity limits of the land grant, who claimed by color of any law of

. the United States or any ruling of the Land Department, should be settled and
adjusted without contest or litigation e1ther in the Land Department or in the

COUI‘tS
And in Humblrd », Avery (195 U. S., 480) the court at page 499,
said:

Obviously, the first inquiry should be as to the object and scope of the act
of 1898. Upon that point we do not think any doubt can be entertained, if
the words of the act be interpreted in the light of the situation, as it actually
was at.the date of its passage. Here were vast bodies of land, the right and
title to which was in dispute between a railroad company holding a grant of

" public lands, and occupants and purchasers—both sides claiming under the
United States. The disputes had arisen: out of conflicting orders or rulings of
the Land Department, and it became the duty of the Government to remove the
difficulties Wh_ich' had come upon the parties in comsequence of such orders.
The settlement of those disputes was, therefore, as the Circuit Court said, »n-
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‘matter of pubhc concern. If the dlsputes were not accommodated, the htigatlon
in relation to the lands would become vexatious, extending over many years
and causing great embarrassment. In the light of that situdtion Congress
passed the act of 1898, which opened up a way for an adjustment upon princt-
ples’ that ‘it deémed just and consistent with .the rights of all concelned—the
Government, the railroad grantee, and individual claimants. '

Clearly therefore, there must not only have been a conflict between
claims of the classes named in the act, but a controversy or dispute
between the company and a settler or purchaser claiming under color
of title or claim of right under a law of the United States or a ruling -
of the Interior Department to bring the case within the scope of the
act. There was no controversy or dispute whatsoever on January 1,
1898, or at the date of the act between the petitioner and the com-
- pany. The petitioner had long prior thereto recognized the claim

of the company to the land by purchasing it from the company for a
substantial consideration and taking deeds therefor. - Furthermore,
“after such purchase the petitioner abandoned whatever settlement
claim he had previously asserted to the land and according to his own
admission, established his residence -on the land embraced in his
Coeur d’Alene homestead entry made in 1892, thus electing ‘for the
time being at least to rely wholly upon whatever title to the land he
had acquired from the railroad company. It is true that without a .
knowledge of all the facts, the Land Department canceled the com-
- pany’s selection of the land and permitted the petitioner to make
" homestead entry thereof and that that entry was intact at the date of
the act thus giving rise to a technical conflict between the homestead
" claim of the petitioner and the claim of the company. Both of said .
claims, however, were then merged in the petitioner and upon the
cancellation of his entry he continued to assert tltle to- the land
under his deeds from the company.

But even if the petitioner’s claim to the land had been one that on
the date of the act was subject to adjustment under the act in the
manner now sought, his right to such adjustment was forfeited when
he made, in 1914, the Vale, Oregon, additional homestead entry for
120 acres under the prov131ons of the act of 1889, and completed the
- same. The last proviso to the act of 1898 reads as follows:

All qualified settlers, their heiis or assigns, v vho prior to January ﬁlst
eighteen hundred and ninety-eight, purchased or settled upon or claimed in good
faith, under color of title or claim of: right under any law of the United States
or any ruling of the Interior Department, any part of an odd numbered section
in either the granted or indemnity limits of the land grant to the Northern Pa-.
cific Railroad Company to which the right of such grantee or its lawful suc-
cessor is claimed to have attached lzy definite location or selection, may in leun
thereof transfer their claims to an equal quantity of public lands surveyed or
unsurveyed, * * * -and make proof therefor as in other cases pl‘ovided and

-1n making such-proof, credit shall be given for the perlod ‘of their bona ﬁde resi-
dence and amount -of their improvements upon their Lespectlve claims in the
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. sald granted or mdemnity limits of the land grant to the said Northern Pactfie
Railroad Company the same as if made upon the tract to which the transfef
is made. * * =
Under said proviso a homestead settler or entryman upon or for
land within the railroad limits to be entitled to transfer his claim to
“other lands and complete the same must be'a person who was quali-
fied to assert and maintain such a claim not only at the date of the
act but at the time the transfer is sought to be made for the act per-
.mits proof to be made on claims so transferred only “as in other
eases provided.” By .section 2298 of the Revised Statutes which is a
part of the chapter relating to homesteads it is provided that “no
person shall be permitted to acquire title to more than one quarter-
section under the provisions of this chapter.” .
By section 6 of the act of March 2, 1889 (25 Stat.; 854), pursuant '
to which the additional entry at Vale, Oregon, was made, it is pro-
vided that every person entitled under the provisions of the home-
stead laws, to enter a homestead, who had theretofore complied or
“who should thereafter comply with the conditions of said laws and
who should have made final proof thereunder for a quantity of land
less than 160 acres and received the receiver’s final receipt therefor,
shall be entitled under said laws to enter as a personal right so much
additional land as added to the quantity previously so entered by him-
should not exceed 160 acres, but that in no case ‘should patent issue
for the land covered by such additional entry until the person making
the same should have actually, in conformity with the homestead-
laws, resided upon and cultivated the lands so additionally entered
- and otherwise fully complied with such laws. In making the addi-
* tional entry and completing the same to patent, the petitioner ex-
hausted all of his rights under the general provisions of the home-
stead laws. Being thus dlsquahﬁed from acquiring title to any miore -
" land under said general provisions he is for the same reason dis-
qualified from transferring to -other Jand and completing, under the
provisions of the act of 1898, any settlement claim under the home-
stead law that he may have once asserted to the land here in quesfi(jn
For the reasons stated it must be held that the petitioner is not
entitled to any adjustment under the provisions of the act of 1898,
with respect to the land included in the canceled portion of h1s
Walla Walla homestéad entry. :
The decision of the Commissioner is accordmgly affirmed.

EDWARD C.- MOYS

- Motion for reheamng of departmental demsmn of May 1, 1919
47 L. D., 161, denied by Assistant Secretary Hopkins, July 21, 1919

e
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PAYMENT OF WATER-RIGHT CHARGES BY ENTRYMEN IN MILI-
; TARY SERVICE—ACT OF MARCH 8 1918,

INSTRUOTIONS

DEpARTMENT OF THE INTERIOR,
Unrrep StaTES RECLAMATION SERVICE,
Washington, D. C., May 16, 1919.

To arr. Frerp Orricers oF THE RECLAMATION SERVICE:

'1. Section 501 Act of March 8, 1918 (40 Stat 440, 448), prov1des
as follows:

That no right to any publie lands initiated or acqulred prior to entering
milifary service by any person under the - homestead - laws, - the desert-land
laws; the mining land laws, or ‘any other laws of the United States, - shall be
forfeited or prejudiced by reason of his absence from such land; or of his
failure to perform any work or make any improvements thereon,. or to do any
other act required by any such law during the period of such sevice. ' Nothing
. in this section contained shall be construed to deprive a person in military
service or his- heirs or devisees of -any benefits to which he or they may be
entitled under the Act entitled “An Act for the relief of homestead, entrymen
or settlers who enter the military or naval service of the United States in
" time of war,” approved July twenty-eighth, nineteen hundred and seventeen,
the Act entitled “An Act for the protection of desert- land -entrymen who enter
the military or naval service of the United States. in time of war,” approved
- August seventh, nineteen hundred and seventeen; the Act entitled “An: Act to
provide further for the national security and defense by stimulating agmcul-
" ture and facilitating the distribution of agricultural products,” approved
August tenth, nineteen hundred and seventeen; the joint resolution “To relieve
the owners of mining claims who have been mustered into the - military or
naval service of the United States as officers ‘or enlisted men from perforining. .
assessment work during the term of such service,” -approved July seventeenth,
nineteen hundred and seventeen; or any other Act or resolution of Congress:
- Provided, Thal nothing in this section ‘contained shall be construed to limit or
affect the right of a person in_the military service to take any action during
his term of service that may be authorized by law, of the regulations of the
Interior Department thereunder, for the perfection, defense, o further asser-
ticn of rights initiated prior to the date of entering military service, and it shall
be lawful for any person while -in military service to make any affidavit or ‘7

: submit any proof that my be required by law, or the practice of the General

Land Office in connectioni with the entry, perfection, defense, or further asser-
tion of any rights initiated pricr to entering military service, before the officer
. ip immediate command and holding a commission in the branch of the-service
in which the party is engaged, which affidavit shall be as binding in law and
with like penalties as if taken before the Register of the United States Land
Office. : :

2. Under the act of July 28 1917 (40 Stat., 248), each entryman
is- protected from any contest on-the ground of -abandonment by
reason of his entering the military service. (See also General Land
Office Circular 564, August 22,1917, 46 L. D., 174). Under section
501, Act of March 8, 1918, quoted above, a homestead entryman’s
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-right is not to be * forfeited or prejudiced ” by reason of his-failure
to do any act required by any law during the period of the military
service. Under this provision he is excused from the payment of
charges accruing during the period of such service if he so desires,
his hablhty therefor being suspended in the meantime. (In this
~ connection see Opinion, Attorney General, October 18, 1910, 39 L. D.,
322, and also 89 L. D., 827-334.) Otherwise the water user after the
completion of his military service, would be confronted with not only
the then culrent charges but also all charges accruing during his
military service, placing a heavy immediate burden upon him which
might greatly prejudice his ability to perfect his entry and water-
right application. While the owners of -private land covered by a
‘water-right application are not expressly within said section 501,
" since the private lands are presumably irrigated as an incident to
the 1rr1gat1on and ensuing disposition of the pubhc land the same
rule is applicable to them.

8. Congress has not-extended any relief to such water users- as to
defaults in the payment of construction and operation and main-
tenance charges ‘together with the penalties 1mposed by ‘sections 8
and 6 of the reclamation extension act of August 13, 1914 (38 Stat.,
686), accruing prior to their induction into the mllltaly service.
Such water-right applications are subject to forfeiture or cancella-
tion if there is a default under the law at the begmmng of the m111—

“lary service. - The Department, however; will not exercise its power
of forfeiture or cancellation during the military service, and will
defer action tow*wd”such io'rfelture and cdnce]lation or tlhe institu-

penalties until the explratlon of the mlhtary service.. Under sec- . .

tion 501, supra; the penalties arising urider said sections 3 and 6 of
the reclamatlon exterision act upon such ‘prior- defaulted construe-
tion or operation and maintenance charcres will not run during the
period of the military service. =

4. The homestead entryman under the said section 501 is rehe\'ed :
from paying the construction charge accruing durlng the period of
his military service, and this same rule applies in the case of an
owner of private land.. As to these the duration of the military
service will be excluded from the period fixed for the annual pay-
ments of such charges in sections 1 and 2 of the reclamation exten-
sion act of August 18, 1914, as the case may be. The operation and
maintenance charge is an annual charge for each year, and simi-
larly may be paid by the water user after his discharge from the
military service, the time for the payment thereof being heleby ex-
tended by a period equal to his military serviee. :

- 5, The usual bills should be sent under- the pr ovisions of the vari-
ous public notices and regulations to all holders of_p_r_Q],gct lands
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who have enlisted in the mllltary service. These bills should b ;
accompamed by a statement that the same are subject to the pro-
_visions of-the Soldiers’ and Sailors’ Civil Rights Act of March 8,

1918 (40 Stat., 440, 448), and by a copy of this circular letter. If :
payment is made, no further action is necessary. If payment is not
made, however, the project managers should write a special letter
to each holder of pI‘O]eCt land i in the ml]lt"l. y'servi(’:e advising him
that:

-(a) The construction charges accruing durmg the period of his
mlhtary service will be put over until the expiration of the twenty-
year period for making such payments and,

-(0) The time for payment of the -operation and maintenance
charges due at the time he entered the military service and also those
charges which accrued during his military service, will be extended
‘from the date of his discharge for a period equal to his military
service.

6. Section 500 of the Soldiers’ and Sailors’ Civil Relief Act, cited
in circular letter No. 762, is not applicable and these instructions
supersede said circular letter No. 762, which is hereby vacated.

Morris Bien,
: . Acting Director.
Approved: :
_Joax W. HALLOWELL, . . .
- Assistant to t]w Secretm-y

INDEPENDENT LEAD AND COPPER COMPANY v., LEVELLE (ON
REHEARING).

.Decided May 16, 1919.

MiniNgG LocATION—CHARACTER OF LAND—JURISDICTION,

The mere fact that a tract of the public domain is covered by a minmg
location does not deprive the Land Department of its jurisdiction and
authority, until issuance of patent, to investigate and adjudicate the facts
establishing the character of the land, or the status of any claim asserted
thereto under the public-land laws.

MINING LOCATION—CHARACI‘ER OF LAND—JURISDICTION.

It is the peculiar functlon and duty of the Land Depaltmeut to investi-
gate and determine controversies involving the character of land arising

- between mineral locators and agricultural claimants preliminary to the
issuance of patent, and in such cases.the intervention of a loeal court is
useless, except to preserve the siafus guo or-to protect the property.

Voorrsane, First Assistant Secretary:

The Independent Lead and Copper Company has filed a motion
for rehearing in- this matter, in \Vhlch the Depzutment by der'lslon
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of March 13, 1919 [not reported], decided that the comp'any’Js alleged
_ prior lode locations-and an approved mineral classification under the
act of February 26, 1895 (28 Stat., 683), did not withdraw or reserve

the land from homestead entry by Thomas Levelle, and that a hear- -

- ing should be ordered upon the protest of the company, which,
although technically defective, was sufficient to charge that the tr aets
involved were mineral in character

On September 5, 1911, Thomas Levelle made homestead entry
06136, which was amended ‘on June 7, 1913, so as to embrace the
E. % VV. %, Sec. 88, and on April 30, .1915, made additional enlarged
homestead entry 011607 for the NE. %, said Sec. 83, T. 11 N, R. 4

- W., M. M., Helena, Montana, land district. - Final proof upon both

* entries was made August 6, 1918, and held suspended in the local
office to await the dlSp081t10n of the company’s protest. :
The original protest filed August 6, 1918, averred that the land
was mineral in character, that it was embraced in lode mining loca-
tions owned by the company, antedating the homestead entries, and
that a suit in ejectment had been instituted against Levelle to deter-
mine possessory right to the land.. This protest was rejected by the
local officers. On August 27, 1918, an amended protest was filed,
in which it was asserted that the land wag included in an approved
- mineral classification under the act of February 26, 1895, suprae, and
by reason thereof was withdrawn from homestead appropriation and
reserved and set apart for disposition under the mineral land laws.
The questions of law suggested have been herein determined ad-
versely to the protestant company. The present motion sets forth
that the Department erred in ordering a hearing, as that is an er-
roneous method for determining the character of this land and will
be a useless proceeding for the reason that any adjudication affect-

" ing title will be absolutely void and “in excess of jurisdiction ”; and

further that it was error not to recognize a“distinction between ap-
propriated and unappropriated land. In the brief it is contended -
that an approved mineral classification under the act mentioned by
the terms of the law itself, and under the decision of the Supreme
Court of Montana in the case of Thomas ». Horst (54 Mont. 260;
189 Pac., 731), is final and-conclusive and binding upon the ofﬁcers
of the Land Department and further that the mining locations con-
stitute a grant (Silver Bow Mining and Milling'Company ». Clarke,
' 5 Mont., 378; 5 Pac., 570), withdrawing the land from the public
domain and from the jurisdiction of the Department and preclude
the recognition of any subsequent agricultural appropriation. The

o protestant maintains that the only action. for the Land Department

to take is to ascertain the priority of the mlnlng claims and there—
' upon cancel the homestead entrles.
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From the passage of the act of February 26, 1895, supra, until the
present time, the Department has never given a mineral classification
thereunder the force and effect contended for by the company.
Such a classification has been considered as of the same effect as a -
mineral Teturn by a Government surveyor. See instructions (25

- L. D., 446), Inthe case of AdnahM Klmpton (45 L. D, 110, 112)

the Dep artment said:

The supposed mmeral classiﬁcation was only for the purpose of facilitating
administration of the Northern Pacific Rallway Company’s grant and no wise
affected the real character of the land, nor barred question by anyone else ‘
than the railway company. The proofs to be submittéd by one seeking to
enter the land are simply those which a homestead apphcant would have to

submit, and differ in no respect therefrom.:

Numerous prior decisions rendered by the Department of smular
import-are there 01ted

The Ninth Cireuit Court of Appeals in the case of Liynch . United
* States (138 Fed., 535, 543), involving a timber trespass, was called
upon to con51der tlus matter, and that court used the following
language:

It is assigned as error that the court refused to instruet the jury that the
government was bound by the classification made by the mineral land eom-
mission, and could not be heard to impeach such determination by asserting
that the land was not mineral. The Secretary of the Interior construed the
“act of February 26, 1895, very soon after it was passed, as intended to facilitate -
the adjustment of the grant of land to the Northern Pacific Railroad Company, -
- by enabling the Secretary of the Interior to ascertain without delay what
lands within the limits of ‘the grant to said company in the states of Montana
and Idaho were mineral in character, and excepted from the operation of the
grant. The Secretary also determined that the classification of land as mineral )
under the act did not prevent the Land Department from making such disposi-
tion of the:land as.would be proper upon a subsequent showing that the land
was not in fact mineral. 25 Land Decisions, 446, 447; 26 Land Decisions, 423,
424, This construction of the statute has been the law of that Department
" upon -this subject for nearly eight ‘years, and as far as we are advised, it has
not before been questioned. The contemporaneous. construction of a statute
by those charged with its exéeition, especially when it has long prevailed, is
entitled to great weight, and should not be disregarded or overturned except
for cogent reasons, and unless it be clear that such construction is “erroneous.
United States v. Johnston, 124 U. 8., 286, 2538, 8 Sup. Ct. 446, 81 L. Ed. 389. .
We find no reason advanced in the defense to this action for holding that the
construction placed upon the statute by the Secretary of the Interior is errone-
ous. i . .

The case of Thomas v. Horst, supra, relied upon by counsel, was
one in which the plaintiff having located certain lode claims upon
‘an’ odd-numbered section, sought to have the holders of the legal
title under the subsequently issued railway patent declared trustees
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for him. In the course of the oplmon the court said (169 Pac 731,
733)

The classification having been eempleted, the officers of the Land‘Department
- were not authorized or permitted thereafter to examine into’the character of .

jand for which patent was applied, but by reference to their records they deter-
mined from the classification made. whether the. particular land was mineral or
nonmineial in character.

The language used while of a general nature must be conmdered in
the light of the facts and conditions presented by that case. The re-
sult reached by the court was to sustain the action of the Land De-
partment in issuing patent to the railway company for the land. The.
case is'not necessarily applicable to the particular facts and circum- . -
stances presented by the case at bar. : ’

The mere-fact that a tract of the public domain is covered by a.
mmlng location does not deprive the Land Dep‘mrtment of .its juris-
diction ‘and authorlty to investigate and adjudicate the facts estab-
lishing the character of the land or the status of any claim asserted
thereto under the public land laws. - Such jurisdiction exists until
patent has issued. In the case of Clipper Mining Company ».-Eli
Mining and Land Company (194 U. S., 220, 223, 234), which was'a
suit involving an adverse claim, the Supreme Court of the United
States said in part: :

- Undoubtedly when the Department rejected the application for a patent it
could have gone further and set aside the placer location, and.it can now, by
direct proceedings upon notice, set it aside. and restore the land to the public
domain. But it has not done so, and therefore it is useless to consider what

. rights other parties might then have. * * *

The Land Office may yet decide against the validity of the lode locations and
deny all claims of the locators.thereto.. - -So also it may decide agamst the
placer location,-and-set. it aside and in that event all rights resting upon such
location will fall with it.

“See also the cases of J. B. NlChO].S and Cy Smlth (46 L. D.,20) and
‘H. H. Yard et al. (38 L. D., 59).

It is the peculiar functlon and duty of the Land Department to in-
‘ vestlgate and determine controversies involving the character-of land
* arising between mineral locators and agricultural claimants prelimi-
nary to the issuance of patent. In- such cases the intervention of a
local court is useless, except in.order to preserve the stafus quo or to-
protect the property. “The Land Department is a special tribunal
,created by law for the purpose of determining the conflicting clalms
arising over the public land.” Thomas ». Horst, supra.
- The Department finds no reason to modlfy or disturb the conclu- -
sions reachéd in the decision 1enderd upon appeal and the motion
for rehearmg is hereby demed
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-ESROM -TIBBETTS.
Deczded May 22, 1919

NATIONAL FORES‘I‘ HOMESTEAD——OCCUPANCY UNDER SPECIAT UseE PrrMIT—ACT
oF JUNE 6, 1912. :

Prior lawful occupancy of land- within. a national forest under a -special
use permit, by one who, subsequent-to enactment of the statute of June
6, 1912, procures the listing and homestead entry thereof under the act of
June 11, 1906, is not. settiement or residence within the purview of the
act of March 4, 1918; and such entry can only be perfected under the
provisions of sald act-of June 6, 1912,

" VocrrsaNe, First Assistant Secreta'ry

By decision of June 22, 1918, the Comm1ssmner of the General
Land Office rejected the three -year final proof submitted December
27; 1917, by Esrom Tibbetts on his homestead entry, made December
80, 1912, under the act of June 11, 1906 (34 Stat., 233), for the
SE 1, Sec 24, T, 82 N:,; R.:34 W. Kahspell Montana, land districty
on the ground that the cultlvatlon shown was insufficient to warrant
final proof and patent. Entryman has appealed to the Department.

The land is within the limits of the Kootenai National Forest,
created August 13, 1906, and the plat of survey of the land was
filed in 1906. Upon the application of Tibbetts the land was listed
under the act of June 11, 1906, but prior to date of listing a special
use permit was issued to him, March 15, 1910, and since October
_ 8, 1906, he has resided continuously upon the land The homestead
' 11nprovements are valued at $1,500. Three acres of land were culti-
vated during the years 1918 and 1914; 6 acres during the years 1915
and 1916, and 8% acres-during the year 1917. The act of June 6, 1912
(37 Stat., 123), applicable to the case, requires the cultivation of one-
smteenth of the land during the second year of the entry, and not
less than one-eighth beginning with the third year of the entry, and

- until final proof, but provides that the Secretary of the Interior may,

“upon a satisfactory showing, under rules'and regulatlons prescmbed
by him, reduce the required area of cultivation.”

TFavorable reports upon the claim have been made by a special
agent of the General Land Office and by the District Forester, the
latter, however, suggestmg that claimant. be requ1red to submit final

 five-year proof instead of three-year proof.

“The entryman applied for reduction of the area of cultlvatlon
- under the act of 1912, supra. Upon consideration of his application,
a special agent of the General Land Office reported that the principal
obstacle to cultivation was the timber upon the:claim, consisting
largely of lodge pole pine; with a limited amount of other pine,
larch, and cedar, but that if cleared about 60 per cent of the land

would be tillable. Thereupon, and under the regulations then in
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force, the bommlssmner -of the General Land Ofﬁoe re]ected the
" application for reduction of the area of cultivation.

The suggestion of the forest officer that applicant be allowed to
malke proof and obtain patent under the so-called five-year homestead
 law, i. e., the law in force prior to June 6, 1912, which requires no

specific area of cultivation annually, is based, upon the theory that
the entryman has. resided upon the land-since 1908, and that conse-
quently he would be entitled to make the suggested proof. However,
his homestead entry was not made until subsequent to the enactment
of the statute of June 6, 1912, supra. Five-year proof could only be
permitted in such a case under the act of Congress of March 4, 1913
(37 Stat., 912, 925), which permitted persons— :

who may have established residence upon unsurveyed lands ‘(whieh aredsubject 7
to - homestead entry) prior to the passage and approval of the act of June sixth,
nineteen hundred and twelve, * * * '

to perfect their claims under the law ex1st1ng at the time of the
establishment of residence.

The lands here involved can not be said to have been “sub]ect to -
homestead entry” at the time Mr. Tibbetts established his residence
thereupon under the special use permit. They were a part of the
national forest and not subject to entry, and while his occupation

~was regular and lawful under the special use permit, and as between
the United States and the entryman he might be accorded credit for
residence under the circumstances and prior to the actual entry of the
land, he can not be held to have been a settler or resident upon Tands
subj ect to homestead entry within the purview of the act of March 4,
1913, supra. Consequently, he can not be permitted to make ﬁnal
five-year proof; but must perfect his claim, if at all, under the pro-
visions of the act of June 6, 1912, supra.

Since the denial of his apphcatlon for reduction of the area of

- cultivation, and since the decision of the Commissioner of the General -

Land Office, holding his entry for cancellation, the Department has
modified paragraph 5 of the regulations of November 1, 1913 (42
L. D., 514), so that the holding that the area of cultlvatmn will not.
‘be reduced because of expense or difficulty of removing standing
timber shall not apply to lands with a growth of “stumps, brush,
lodge pole pine, or other valueless or nonmerchantable timber” Whlch
will prevent the clearing and cultivation of the prescribed area.
Instructions of December 24, 1918. (46 L. D.,.509).

The character of this land and of the t1mber thereon, as set forth
in the entryman’s proofs and in the report of the special agent of the
General Land Office, is such as to bring it within the purview of

" the amended regulations just cited and to warrant and justify this
Department, particularly in view of the entryman’s good faithas to
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residence and improvement, in- reducing the area of- cultivation.
. Accordingly, under the authority of the act of June 6, 1912, and of
the regulations cited, the amount of cultivation required of this
~ entryman is reducted to 3 acres during the years 1913 and 1914;
6.acres during the years 1915 and 1916, and 8} acres during the year
1917, the decision of the Commlssmner reversed and the case re-
manded in order that patent may issue, if otherw1se regular.
Departmental decision.of April 21, 1919 [not reported], in this
* case, which-reversed the decision of the ‘Commissioner upon different
grounds, but also reached the conclusion that the final proof should
- be accepted, is hereby set as1de, recalled, and vacated '

REGULATIONS FOR THE SALE OF UNSOLD AND UNRESERVED
LOTS AND TRACTS IN PABLO, TABOR, AND I’ASTE TOWNSITES
~ IN THE FORMER FLATHEAD INDIAN RESERVATION, MONTANA,

INSTRUCTIONS.

DEPARTMENT OF THE INTERIOR
- Washington, D. 0., May 24, 1919.

THr COMMISSIONER oF THE GENERAL. OFFICE: :

- Under the provisions of the act of June 21, 1906 (34 Stat., 854),
you are directed to cause the unsold and unreserved lots and tracts in
" “the Towns of Pablo, Tabor, and D’Aste townsites in the former Flat-
‘head Indian Reservation, Montana, to be offered for sale at public
outcry under the supervision of the Superintendent of Opening and
Sale of Indian Lands, at not less than their appraised value on the
dates, at the places, i in the manner and, under the terms hereinafter
preseribed.

Time and Place of Sale —At the places and begmmng with the
dates mentioned and continuing thereafter from day to day, Sundays
and holidays excepted, the lots and tracts in the several towns will be -
offered for sals as follows: Pablo, June 23, at Pablo; Tabor, June 24,
at Tabor; and D’Aste, June 25, at D’Aste.

M anner—Bids may be made either in person or by agent, but not
by mail nor at any time or place other than the time and place when
~ the lots and tracts are offered for sale hereunder, and ‘any ‘person
- may purchase any number of lots and tracts for which he is the high-
est bidder. Bidders will not be required to show any qualifications as
“to age, citizenship, or otherwise.  If any successful bidder fails to
make the payment required on the date of the sale, the lot or tract

awarded to him shall be reoffered for sale on the following day.

7
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Torms~Payments will be required as foZZows No.lot or tract
will be dlsposec] of for less than $10,-and any lot or tract sold for $10
must be paid for on the day it is sold; the minimum of $10 and at:
least 25 per centum of the bid price of each lot or tract sold for more
than $10 must be paid on the date of the sale, and the remainder, if .
the price bid is $50 or less, within one year from the date of the sale;
if the price bid be over $50 and less than $100, 75 per centum of the
cost may be divided into two equal payments due, respectively, one
and two years from the date of the sale; if the price bid be $100 or
more, the 75 per centum remaining unpald may be divided into three
equal payments, due, respectively, one, two, and three years from the
date of sale. No entry will be allowed until payment has been made
~in full for the Iot, but in case of partial payment the register will -

issue a nontransferable memorandum duplicate certificate showing
the amount cf the bid and the terms of the sale, and reciting the right
of the purchaser to make entry upon completing the payments; the
receéiver in such case will issue a memorandum receipt for the money
paid. Nothing herein- will prevent the transfer of the interests se-
cured by the purchase and the partial payment of the lot or tract
by deed, but- the assignee will acquire no greater right than that of
. the original purchaser, and the final entry and patent will issue to
the original purchaser when all payments are.made. - B

Forfeiture—If any person who has made partial payment on the
lot or tract purchased by him fails to make any succeeding payment
required under these regulations at the date such payment beconies
due, the money deposited by such person for such lot or tract will
be forfeited and the lot or tract, after forfeiture is declared, will be
subject to disposition.. Lots or tracts remaining unsold at the close
of sale or thereafter declared forfeited for non-payment of any part
of the purchase price under the terms of the sale will be subject to
" private entry for cash at their appraised value. :

- Al] persons are warned against forming any combination or agree-’

. ment which will prevent any lot or tract from selling advantageously
or which will in any way hinder or embarrass the sale, and all pet-
sons so offending’will be prosecuted under section 59 of the Crlmmal
Code'of the Umted States, which reads as follows: ’
"% Whoever, before or at the time of the public sale of any of the lands of the
United States, shall bargain, contract or agree or attempt to bargain, cont1 act,

or agree with any other person, that the’ last-named person shall not bid
upon or purchase the land so offered for sale, or -any parcel thereof; or who-

ever by intimidation, combination, or unfair management, shall hinder or pre-.

-vent: or‘ attempt to hinder or prevent, any person from bidding upon or pur-
chasing any tract of land.so offered for sale, shall be fined not more than one
thousand dollars, or imprisoned not more than two years, or both.” ,

The Superintendent of the Opening and Sale of Indian Lands
will be, and he is hereby, authorized to appraise any unappraised lot
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or tract or to cause-any lot or tract to be reappraised which in his
judgment is not appraised at the proper amount, and he may reject
any and all bids for any lot or tract and at any time suspend, ad-
journ, or postpone the sale of any lot or lots, tract or tracts, to such
time and place and. he may deem proper.
: Arexanper T. VOGELSANG,
First Assistant Secretary.

REGULATIONS FOR THE SALE OF CERTAIN I.OTS IN MINNEOTA
TOWNSITE IN THE FORMER ROSEBUD INDIAN RESERVATION
TRIPP GOUNTY SOUTH DAKOTA.

INSTRUCTIONB.‘

DEPARTMENT OF THE INTERIOR, Lo
Washington, D. C., May 24, 1919,
Tas CoMMISSIONER OF THE (tENERAL LAND OFFICE:

Under the provisions of the act of March 2, 1907 (34 Stat.,‘1230),
you are directed to cause the lots designated from “A” to “S™ in-
clusivé in the townsite of Minneota “within- the formeér Rosebud
Indian Reservation, Tripp County, South Dakota, to be offered for = -
sale at public outcry under the supervision of the Superintendent-
of Opening and Sale of Indian Lands at-not less than their appraised
- value on June 14, 1919, apd continuing thereafter from day to day,
Sundays and hohdays excepted at the town of Minneota in the man-
ner and under the terms hereinafter prescrlbed

Manner—Bids may be made either in person or by agent, but
not by mail nor at any time or place other than the time and place
when the lots are offered for sale hereunder, and any person may

- purchase any number of lots for which he is the highest bidder.

Bidders will not be required to show any qualifications as to age,
citizenship, or otherwise. If any successful bidder fails to make the
payment required on the date of the sale, the lot awarded to him
shall be reoffered for sale on the following day.

Terms—Payments will he vequired as follows: No 1ot will be
disposed of, for less than $10, and any lot sold for $10 must be paid
- for on the day it is sold;. the minimum of $10 and at least 25 per
centurr of the bid price of each lot sold for more than $10 must be
paid on the date of the sale, and the remainder, if the price bid is
$50 or less, within one year from the date of the sale; if the price
bid be over $50 and less than $100, 75 per centum of the cost may be
divided into two equal payments due, respectively, one and tw_ years

115594°—vor. 47—19—12
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from the date of the sale; if the prlce bid be $100 or-more, the 75
per centum remaining unpald may be divided into three equal pay-
ments, due, respectively, one, two, and three years from the date of

sale. No entry will be allowed untll payment has been made in full
for the lot, but in case of partial payment the register will issue a

nontransferab]e memorandum duplicate certificate showing the °
amount of the bid and the terms of the sale, and reciting the right-
of the purchaser to make entry upon completing the payments; the
receiver in such case will issue a memorandum receipt for the money
paid. Nothing herein will prevent the transfer of the interests se-
cured by the purchase and the partial payment of the lot, by deed,
but the assignee will acquire no greater right than that of the original
: purchaser, and the final entry and patent will issue to the orlglnal_
purchaser when all payments are made: ~
Forfeiture—If any person who has made partial payment on the
16t purchased by him-fails to'make any succeeding payment required
under these regulations at the date such payment becomes due, the
money deposited by such person for such lot will be forfeited and
the lot, after forfeiture is declared, will be subject to disposition.
Lots remaining unsold at the close of sale.or thereafter .declared for-

"~ feited for nonpayment of any part of the purchase price under the

terms of the sale will be sub]ect to pmvate entry for cash at their ap-
-praised value. :

All persons are warned agamst formmg any combination or agree-
ment which will prevent any lot from selling advantageously or -
which will in any way hinder or embarrass the sale, and all persons
‘so offending will be: prosecuted under section 59 of the Criminal
Code'of the United States, which reads as follows:

“ Whoever, before or at.the time of the pubhc sale of any of the lands of

V . the United States, shall bargain, econtract, or agree or attempt to bargain, con-

tract, or agree with any other person, that the last-named person shall not bid

upon or purchase the land so offéred for sale, or any parcel thereof; or whoever
- by intimidation, combination, or unfair management, shall hinder or prevent

or attempt to hinder or prevent, any person from bidding upon or purchasing
© any tract of land so offered for sale, shall be fined not more than one thousand
dollars, or 1mprlsoned not more than two years, or both.”

- The Superlntendent of the Opening and Sale of Ind1an Lands will

“be, and he is hereby, authorized to appralse any unappraised lot or

to causé any lot to be reappraised which in his judgment is not ap-.

, praused at the proper amount, and he may reject any and all bids for

. any lot and at any time suspend adj ourn, or postpone the sale of any
- lot or lots to such time and place as he may deem proper. . -
ALEXANDER T. VoeELSANG,

First Agszstcmt_ Secretary.
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REGULATIONS FOR THE SALE OF LOTS IN THE TOWNSITES OF
OMAK, NESPELEM, ASTOR, AND INCHELIUM, IN THE FORMER
COLVILLE INDIAN RESERVATION, AND KLAXTA, IN THE
FORMER SPOKANE INDIAN RESERVATION, WASHINGTON.

InsTRUCTIONS.

DEpARTMENT OF THE INTERTOR, -
: Washington, D. C., M ay 24, 1919.
Tue CoMMISSIONER OF THE GeNERAL OFFICE:

Under the provisions of the act of March 22, 1906 (34 Stat., 82), '
" you are directed to cause the unsold and unreserved lots in the town-
sites of Omak, Nespelem, Astor, and Inchelium within the former
Colville Indian Reservation, Washington, and under the provisions
of the act of May 29, 1908 (85 Stat., 459), to cause the unsold and
unreserved lots in townsite of Klaxta, in the former Spokane Indian
Reservation, Washington, to be offered for sale at public outery .
tinder the supervision of the Superintendent of Opening and Sale of
~ Indian Lands, at not less than their appraised value, on the dates,
at the places, in the manner, and under the terms hereinafter ple-
seribed.

Time and place of sale—Omak at Omak J uly 5; Nespelem at’ Nes-
pelem July 10; Astor at Astor July 14; and Inchehum and Klaxta
“at Spokane, Washln()‘ton, July 17, 1919, begmnmg on the dates men-
tioned and continuing thereafter from day to day, Sundays and
holidays excepted, as long as may be necessary.

Manner.—Bids may be made either in person or by agent, but not

B by mail nor at any time or place other than the time and place when "

the lots and tracts are offered for sale hereunder, and any person
may purchase any number of lots and tracts for which he is the high-

*. est bidder. Bidders will not be required to show any qualifications

as to age, citizenship, or otherwise. If any successful bidder fails -
- ‘to make the payment required on the date of the sale, the lot or tract
awarded to him shall be reoffered for sale on the following day. =~
Terms—Payments will be required as follows: No lot or tract
will'be disposed of for less than $10, and any 1ot or tract sold for $10
must be paid for on the day it is sold; the minimum of $10 and at
least 25 per centum of the bid price of each lot or tract sold for more
than $10-must be paid on the date of the sale, and the remainder, if
the price bid is $50 or less, within one year from the date of the sale;
if the price bid be over $50 and less than $100, 75 per centum ot the
- cost may be divided into two equal payments due, respectively, one
and two years from the date of the sale; 1f the price bid be $100 or
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. more, the 75 per centum remaining unpaid may be divided into three

© "equal payments, due, respectively, one, two, and three years from

the date of sale. No entry will be allowed until payment has been
“made in full for the lot, but in case of partial payment the register
will issue a nontransferable memorandum duplicate.certificate show-
ing the amount of the bid and the terms of the sale, and reciting the
- right of the purchaser to make entry upon completing the payments;-

the receiver in-such case will issue a memorandum receipt for the- . °

money paid. Nothing herein will prevent the transfer of the in-
terests secured by the purchase and the partial payment of the lot
or tract, by deed, but the assignee will acquire no greater right than
that of the original purchaser, and the final entry and patent will
ssue to the original purchaser when all payments are made. .

Forfeiture—If any person who has made partial payment on the
Iot or tract purchased by him fails to make any succeeding payrment
required under these regulations at the date such payment becomes -
" due, the money deposited by such person for such lot or tract will-be
forfeited and the lot or tract, after forfeiture is declared, will be
- subject to disposition. Lots or tracts remaining unsold at the close
of sale or thereafter declared forfeited for nonpayment of any part
~of the purchase price under the terms of the sale will be subject to
private entry for cash at their appraised value.

All persons are warned against forming any combination or agree—
ment which will prevent any lot or tract from selling advantageously
or which will in any way hinder or embarrass the sale, and all per-

-sons so offending will be prosecuted under section 59 of the Criminal
Code of the United States, which reads as fo]lows

“Whoever, before or at the tlme of the pubhc sale of any of the lands of the
United States, shall bargain, contract or agree or attempt to bargain, contract,
or agree with ‘ahy other person, that the last-named person. shall not bid upon
or purchase the land so offered for sale, or any parcel thereof; or whoever by
mtnmdatlon, combination, or unfair management, shall hinder or prevent -or
attempt to hinder or prevent, any person from bidding upon or purchasmg any
tract of land so ‘offered for sale, shall be fined not more than one thousand dol-
lars, or imprisoned not more than two years, or both.” )

The Superintendent of the Opening and Sale of Indian Lands will
be, and he is hereby, authorized to appraise any unappraised lot or.
“tract or to cause any lot or tract to be reappraised which in his judg-
ment is not appralsed at the proper amount, and he may-reject any
and all bids for any lot or tract and at any time suspend, adjourn,
or postpone the sale of any lot or lots, tract or tracts, to such time
and place as he may deem proper.

’ ' Arexanper T. VoeELsang,
First Assistant Secretary.
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CHARLES A. GBANE‘.~ :
Decided May 24, 1919.

RESERVATION—EXCEPTING CLAUSE IN PATENT.

Neither the act of March 4, 1913, nor the ifstructions of January 13, 1916,
authorize the withdrawal or reservation of public land, or insertion of an
‘excepting clause in a patent for said land, over which may pass a trail or
right of way for a prospective road.

Voerrsang, First Assistant Secretary:

On May 20, 1915, Charles A Crane established and has since 'then
continuously mamtamed his residence on and fenced a tract of public
lands which adjoins the Shoshone National Forest and is embraced
- inthe NW.1NE. 1, E.; NE. }, E. § SE. £, SW. 1 SE. 1, SE. : SW. 2

- and lot 4, Sec. 18, T. 47 N., R. 102 W., 6th P. M., for which, on No-
. vember 20, 1915, he filed his homestead application, Lander 07756,
which was: rejected by the local office for the reason that the town-
ship mentioned was then suspended for a resurvey. -

Crane’s appeal from the rejection of that application was pending
before the General Land Office at time the lands again became sub-
ject to entry, and he then withdrew his appeal and filed a new appli-
cation to enter the land which' was allowed, as Lander 010180, on -
- February 8, 1918, under which a final certlﬁcate was later 1ssued to
him on final proof filed April 27, 1918.

Five days after Crane’s entry was allowed, or on February 18,

, 1918 the Acting Forester filed in the.General Land Ofﬁce— ‘

®oxE duphcate copies of tracings and ﬁeld notes of a traverse survey de-
fining the location of a roadway (known as Dick-Creek Road) crossing the :
public domain in Township 47 North, Range 102 West, 6th P. M., (1nclud1ng
public lands and also a part of the land embraced in Crane’s entry) which was
constructed (italies supplied) by the Forest Service under the ‘act of March 4,
1913 (37 Stdt., 828), and is used in connection with the administration of the
Shoshone National Forest.”

Ac‘compan\ying these papers was a letter from the Acting Forester,
addressed to the Commissioner of the General Land Office, and dated
February 12, 1918, which contained a request— o

* % * that a right of way for the maintenance of this line be reserved, -
and noted upou the records of your Department, and that there be excepted
from the subsequent conveyance of the land by patent said right of way, and
appurtenances - thereto, in accordance with the opinion (1nstr11ct10ns) of the
First Assistant Sec1etary of the: Interior, dated January 13 1916, (44 L D,
513.)

¢

On February 25, 1918, the General Land Oﬂice, acting on the as-
sumption justified by the Acting Forester’s statement, that the road -
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had already been constructed, posted the ¢ tmcmgs and fleld notes”
on its tract books, and forwarded copies of them to the local officers
with directions that they make proper notations thereof on thelr
records and file them ¢ for future reference should occasion arise.”

It will be noted that the Commissioner did not attempt to comply
with the Acting Forester’s request “that a right of way for the
maintenance of this line be reserved,” and he did not reserve any - '
part of the lands embraced in Crane’s entry,.or any of the pubhc
lands covered by the field notes.

On July 24, 1918, Crane filed with the General Land Office a pro-
test “against estabhshmg through his homestead a right of way for .
forest reserve use of the Dick Creek Road” in which he stated that .
prior to June 18, 1918, he had no knowledge of the fact that such
a road was contemplated, and that its establishment and mainte-
nance over his land would greatly injure him. k »

This protest was forwarded by the General Land Office to the
Forest Service for its consideration, and in his letter of October
24, 1918, the Actmg Forester said in response to it: '

Mr. Crane alleges that the withdrawal of the right of way should not be

made because the road has not béen constructed, and asks that the survey be
-modified 80 a8 to keep it entirely within the boundaries of the National Forest.

- It is true that no road has been constructed, although it is proposed that at

some time a road shall be built-along the right of way as surveyed. There
is, however, a trail constructed by the Forest Service at some time prior to
1911, which has been well marked and well used since that year. During the

-fiscal years 1915 and 1916, the sum $512.76 from improvement funds and

$183.67 from the allotments-for statutory and ge’neral_ expense salaries was .
spent in the maintenance and upkeep of the trail. The route on which the
withdrawal was requested in my letter of February 12, 1918, and upon which the
trail has been constructed, is the only practicable one in that vicinity, and is
of considerable importance for the accommodation of travel across Section
18 from one portion of the Forest to another. The right of way connects with
and forms a part of a stock driveway extending west through the S. 3 8. %, -
Sec. 9, and SW. } SW. 1, Sec. 10, T. 47 N., R. 103 W., which was withdrawn by
executive-order on May 9, 1912, and is necessary to allow full and proper use
of that withdrawal. It is impracticable to confine the routé entirely .to the
National Forest, since a high ridge and rough rim rocks would prevent the
establishment of a trail entirely within the boundary. -

Although it is possible to go from the Woods River to the Greybull District
by another route than that su_ggested the "distance is thereby increased. one-
half, and the roundabout route does not serve the desired purpose. Besides
being continnally used by Forest officers and the public in general, three or
four bands-of sheep are driven to and from the summer range each year over
this trail. It is, therefore, felt that the suggested route is the only practicable
one, and should not be amended. .

Upon receipt of these statements the Commissioner of the G;eneral »
Land Office dismissed the protest without further investigation or -
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showing, and the case is now before thls Department for consid-

eration on Crane’s appeal from that action in which he complains:

"~ (1) That' the protest should not have been dismissed “on the mere
report of the Acting Forester”; (2) that it was error not to have
referred “the Whole matter for careful investigation and report by
someé impartial officer not connected with the Forest Service”; and
(3) that he should “be deprived of his land, and oppressed by hav-
ing thousands of sheep forced through his cattle ranch without ade-.
quate and ample compensation being awarded to him.”

There is no statute or regulation which in terms authorizes the
reservation of lands for the specific purposes indicated. The act
of March 4, 1913 (87 Stat., 828, 843), under which the Acting
Forester said this road “ was constructed ” is silent as to the reserva-

_ tion of lands for any of the purposes mentioned in it. It is merely a
part of an appropriation act making provision for the general ex- .
penses of the Forest Service and reads as follows: “For the con-
struction -and maintenance of roads, trails, bridges, fire lanes, tele-

phone lines, cabins, fences and other 1mprovements necessary for the -

proper and .economical administration, protection and development
of the national forests, $400,000.” This provision has been recur-

- . rently repeated in a number of appropriation acts, one of which

was referred to in the instructions of A.ugust 31, 1915 (44 LD,
359).
The instructions of January 13, 1916 (44 L. D. 513), relatmg to

" roads, and the kindred. 1nstruct10ns of August 31, 1915, supra, rela-
tive to telephone lines have to do with lands Within nation_al forests -
which have been or will be listed for homestead entry and over which
roads or lines were constructed before the lands were entered. They
. did not discuss the possibility of rights of way over unreserved public-
lands, or over entered lands located either within or outside of na-
_tional forests; and neither of these instructions gave direction for -
the actual reservation of any lands. They did no more than to
‘ safeguard and preserve the interests of the Government by direct-
ing the insertion of the following clause in final certificates and
~ patents embracing lands over which telephone lines and roads had
already been constructed:

Excepting, however, from this conveyance thaot certain telephone line. (or
road) and all appurtenances thereto, constructed by the United States, over,
- through or uron the land herein described, and the right of the United States,
its officers, agents or employees to maintain, operate, repair or imbrove the
same so lo .g a8 needed or used for or by the United States.

- From this it will be seen that no attempt has been made to pres-
ently reserve any of the lands in Crane’s entry, and that none of
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- them has beén reserved, even if entered land could be lawfully placed
in reservation for the purposes indicated. He is, however, under the
pfeSent state of the record embarrassed by the fact that the except-
ing clause quoted above will be inserted in his- patent if no relief is
glven him under his protest.

It is not necessary to here consider the effect of the action already N
taken on Crane’s rights under his entry, because, even if it be ad-
mitted that the establishment and use of the trail, or the making and
filing of the survey did create a right paramount to his, neither of
those facts would justify either an express withdrawal and reserva-
‘tion of the land, or the insertion of the excepting clause in the patent.
The regulations of January 13, 1916, on which the Actlng Forester
relied, can not be invoked for that purpose because they do no more
than to provide for the insertion of the excepting clause in patents
to land over which roads were actually established before they were
entered, and do not relate to prospective roads, or authorize the
withdrawal or reservation of lands of any kind for such roads; and
even if it be admitted that the construction and maintenance of the
trail over the lands for forest administration purposes would im-
press the lands with an easement under section 2477, Revised Statutes,
or otherwise, that fact, which .can not be here admltted ~would not |
warrant the insertion of the excepting clause in the patent because
there is no statute requiring such -a limitation in the patent, and its
insertion would not add to the quality of any easement that might
possibly have already been conferred.

This Department has heretofore refused to insert such an except-
ing clause in patents to lands over which rights of way have been
acquired under either section 2477, Revised Statutes, or the act of
March 3, 1891 (26 Stat., 1095) ; Douglas County, Washington (26
L. D. 446) West Elk Land and Live Stock Co. ». Telck (45 L. D,
460), and for the reasons there given such a clause should not be
inserted in the patent to Crane. : '

The decision appealed from is, therefore, reversed, and it is
directed that the notations heretofore made on the records of the.
General Land Office and the local office be eliminated and that a -
patent be issued in this case without the insertion therein of the
eliminating clause, if there are no. other reasons why such a patent
should not-be issued. :

| . . . ’
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PARIS GIBSON ET AL“
- Decided May 29, 1019,

PRACTICE—GOVERNMENT PROCEEDINGS—BUBDEN OF PROOF
Where an entry has been regularly allowed upon a sufficient préma fecie show-
ing, or final or other proof submitted exhibiting compliance with the law
under which the entry was made, the burden is upon the Government to
- sustain charges preferred against such entry or proof by a field officer. "~

DEPARTMENTAL DECISION EXPLAINED.
Sarah Frazier (41 L. D 513)," explained -
VoceLsane, First Assistant Secretcwg/

Upon. the suggestion of the Commissioner of the General Land
Office the Department has reconsidered the above-entitled case, in
which by decision of April 1, 1919 [not reported], it affirmed his
decision dated November 12, 1918, dismissing proceedings instittited-
'by the Forest Service against mlneral entry 037318, made March 1,
1917, at Lewistown, Montana, by - Paris Gibson, Theodore Glbson,
Donald Gibson and Mary Gibson for the Boiler placer claim, survey
No. 9947, embracing 39.486 acres, in the unsurveyed W.; NW.%, Sec.
7, T.14 N.,R. 11 E., M. M., and within the Jefferson Natlonal Forest

The charges preferred Were as follows:

1. That a valid discovery.of mmeral has not been made upon the Boiler
placer claim.

2, That the ‘Boiler placer claim is not chleﬂy valuable for building stone

8. That as much as $500 has not been expended upon, or for the beneﬁt of,
the Boiler placer claim.

4. That title to the-land covered by the Boiler placer claim is being sought for
speculative burposes. :

No reason is found for dlsturbmg the prior finding of the Depart-

. ment that the ev1dence does not sustain the charges. _

In its brief upon appeal the Forest Service, however, contended .
that the burden of proof was upon the claimants to refute the charges,
citing Sarah Frazier (41 L. D., 513). In that case Frazier made
homestead entry February 23, 1904 -Final proof was submitted
June 2, 1909, upon which action was suspended by the register and
receiver and the proof referred to the chief of field division for
investigation because the showing as to residence was not satisfac-
tory. November 1, 1910, adverse proceedings were directed upon the
report of a field officer-upon the charge that “entrywoman did not
establish and maintain a residence on the land.” After a hearing .
the register and receiver recommended rejection of the proof and
cancellation of the entry. The Commissioner reversed their action
but the Department sustamed it, stating, under the above circum-
stances: : : ’ '

The decision of the Commlsswner goes upon the principle that the burden
of proof is upon the Government, whose officer in this case made a charge of

4
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- npuresidence, to show that the entrywoman has not comphed Wlth the Iaw, the
statement being made therein that— -~ -
“there is some ground for suspicion that residence was not maintained
upon the entry to the exelusiqn “of a home elsewhere. The westimony, .
however, is conflicting and it is not believed that the doubt engendered amounts
to proof of noncompliance with the law.” \
.~ This case, however, is one where the entrywoman has made final proof, and,
. in such case, the Department as custodian -of the ‘public lands, must see to it .
that.no title to any part of such land passes out of the Government until the .~
law has been complied with, and the fact of such compliance must be affirma-_
" ‘'tively established by the one claiming to be so entitled.

- Subsequently, and tipon July 8, 1913 [not reported], First Assist--
ant Secretary Jones advised the Commlssmner that it was not in--
tended by the Frazier decision—
to inaugurate a new rule with respect to the burden of proof, nor to modify
. the circular of instructions approved by the Department, governing proceed-

ings on reports of special agénts. * * * The rule as-it existed prior to’
the Frazier decision will not be disturbed. : ’

That rule may be stated as follows: Where an entry has been

regularly allowed upon a suflicient prima facie showing, or final or
other proof submitted exhibiting compliance with the law under
-which the entry was made, the burden is upon the Government to
sustain charges preferred against such entry or proof by a field
officer. (See Franklin L. Bush et al., 2 L. D., 788; George T. Burns,
41L.D., 62; John W. Hoffman, 5 L. D 1; Henry (J Putnam, 5 L. D.,
C 22 Umted States ». Barbour, 6. L. D., 432 Perry Bickford, 7 L. D.,
374 John A. McKay, 8 L. D., 526; AlbertH Cornwell, 9 L. D., 340
and the regulations of November 4, 1895, 21 L. D., 367; July 186, 1898
27 L. D., 289; August 18, 1899, 29 L. D 141; February 14, 1906 34
L. D, 439 June 26, 1907, '35 L. D., 632; September 30, 1907, 86 L. D.,
112.) Where an entry has been regularly allowed the ordinary rule
that one who challenges its validity must sustain the burden of proof
applies.  (See Gonzales ». Stewart, 46 L. D., 85, 88, and also Central
Pacific Railway Company, 46 L. D., 435.)

When an entryman-has submltted final or other proof and the
entry is also the subject of an adverse report by a field officer. the
proof should first be examined by the Commissioner. If upon its

face the proof discloses noncompliance with law it should be held

for re]ectlon and the entry held for- cancellation or allowed to re-

main intact subject to future compliance with law, as the case may

be, thus making. proceedings upon the adverse report unnecessary.

" Should the proof, however, prima facie show compliance with' law
and the adverse report suﬁiclently challenges its correctness or verity, -
or disputes the validity of the entry, proceedings upon the adverse. .

- yeport will be instituted. If such proceedings result in a hearing
the burden of proof to sustain the f*harges preferred will be upon
the Government in accordance with the views above expressed
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 The action of the Commissioner in this case is affirmed and he-

- will hereafter' be governed by the within instructions as to adverse
proceedings upon the report of field officers. The Solicitor for the
Department of Agriculture will be allowed the usual time to file a
motion for rehearing of this decision if he so desires.

CHARLEY ANDERSON.
Decided ane 6, 1919.

INDIAN ALLOTMENT———A.CT oF FEBRUARY 8, 1887.
While the Indian’s assertion of .claim to land embraced in an allotment
application under section 4 of the act of February-8, 1887, must be based
- upon the. reasonable use or- occupancy thereof consistent with his mode of:
life, yet in examining the acts of settlement and 'determining the intention
and good faith of the applicant, due and reasonable consideration should
be given to the habits, customs, and nomadic instincts of the race, as Well

as the character 'of the land and climate.

INDIAN - ALLOTMENT—CHARACTER OF LAND.
The mere fact that a tract of vacant public land has growing upon it some
valuable timber is not of itself sufficient to prevent its being taken as an
Indian allotment under the fourth section of the act of Febrliary 8, 1887.

InpIaN ALLOTMENT—PERIOD oF TIME AFTER A.PPROVAL
Where a long period of time elapses after approval of an Indlan allotment
under the fourth section of the act of February & 1887, it will be assumed
that the Department had before it ample evidence, both as to the Indian’s
settlemtnt and chardcter of the land involved, to warrant such approval

VOGELSANG, First Asszstomt Secretary:

December 10, 1896, the local land officers at Seattle, Washmgton,
allowed an allotment application filed by Charley Anderson, a Skagit -
" River Indian, under the fourth section of the act of February 8, 1887-

(24 Stat., 388), or unsurveyed land described as the NW. 1, Sec 2,-
- T. 84 N., R. 10 E. . Anderson alleged in his appllcatlon that he had
made settlement on the land and that it was only valuable for graz-
‘ing purposes. The application was approved by the Department
January 26, 1909, but no trust patent issued for the reason that the -
land was at the time unsurveyed.. ;
August 26,1918, the Commissioner of the General Land Ofﬁce Te-.
plied to a request of the Commissioner of Indian Affairs under date
of August 7, 1913, to be advised as to the status of a number of ap-
proved fourth section allotments in the Seattle land district, includ-
ing that of Charley Anderson. The Commissioner of Indian Affairs
had asked whether there was any objection to the issuance of trust
- patents on these allotments. In his reply the Commissioner of the.
" General Land Office stated that on March 7, 1908, the Forester of the
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Forestry Service had addressed a number of letters to his office con-
‘taining reports adverse to a number of Indian allotments including
that of Charley Anderson; that these reports -were practically the
same in every case, namely, that the lands covered by these allotments

~ were more valuable for their timber than for agricultural purposes -
and that no settlement or improvements had ever been made by the

allottees. The Commissioner of the General Land Office concluded as
follows: ' ‘ ‘ :

This office has advised the Forestry Service on July 24, 1918, that it was as- ‘

sumed that when the Secretary of the Interior gave his approval to these allot-
ments there was then before him, the correspondence had between this ofﬁce
and your office, relative to same, with the adverse reports of the Forestry

Service ‘and other correspondence as -was pertinent to the cases and that such

approval in effect, constituted a determination that the allotments were not to
be denied on the ground and-for the reasons suggested in the Forester’s letter
of March 7, 1908, and that this office would, therefore, consider the matter
closed and the allottees entitled to patents for the lands approved to them by
the: Secretary of the Interlor in due course of office procedure, after the in-

vestigation in the field recommended by -the Geologlcal Survey, and the survey-

ing of the lands involved, unless it was deésired by them to invoke the attentlon/
of the Secretary -of the Interior to the facts once again and should so advise

this office of such desire and intention.
No further report has been received from the Forestry Service.

October 19, 1916, a mineral inspector of the General Land Office

submitted report based on an examination made in 1914, of the land -
embraced in Anderson’s allotment He found the land to be rough, -

well timbered, and that it had no agricultural value except for
grazing; that thele were no improvements on the land and no evi-
dence to show that any were ever made. -The inspector interviewed
Anderson on April 26, 1916, at which time the Iatter stated that
his allotment was made by the Indian agent who did not consult

the Indians as to the land they desired to have allotted ‘to them;

that the Indian agent did not examine the lands which he allotted
to the Indians in that locality but “took a piece of common paper
and blocked out the allotments in a bunch.”. This was either in the
year 1895 or 1896; that the Indian agent told the Indians the allot-
ments were all right and would make good places for them to live;

that the Indians supposed the allotments were ‘on one side of Illabot
Creek, probably on the northeast side -and down near the Skagit’

River where the land'is better but they subsequently discovered
that their allotments were situated on the mountain on the south-
west side of Illabot Creek. From the inspector’s report the fact
appears to be that Illabet Creek flows diagonally through the land
embraced in Anderson’s allotment in a northwesterly direction into
_.the Skagit River.

The inspector stated in his report that Anderson built a shack on

what he thought was his place about two years after the allotment

\
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- was made and then found after seelng a map, that he was wrong; /
that after that “he did not build a cabin or make any improve-
ments on his allotment but did build a cabin on the SW.%, Sec. 2,
on:the allotment of Julia Sious, his mother; that Anderson told h1m
bhe: had never lived on his allotment nor had he cut any shmgle

* bolts therefrom. The inspector further stated : ¢ the theory that this,-
and adjoining allotments were made in a fraudulent attempt to get
- title to valuable timber lands is not borne out by the facts, for at

that time. those lands had little or no .value for the timber and it

was agricultural, and not timber, lands, that the Indians wanted.
- If any fraud was perpetrated, it was on the Indians.” .

December 26, 1917, the Commissioner of the General Land Of-
fice, “in view of the fact that no settlement was ever made on-the
land embraced in this application, and that the same is shown not to
be desirable for allotment purposes,” recommended that the- ap- °
proval of Anderson’s allotment by the Department on January 26,
1909, be revoked.” The Department approved this recommendation .
January 5, 1918, and ‘the local officers were advised of the decision °

" on January 26, 1918, and directed to notify Anderson that his
_allotment was held for rejection subject to his right of appeal to the
_ Department within thirty days from date of receipt of notice. The °
local officers on July 18, 1918, transmitted evidence of service on
the Indian agent by .registered letter delivered February 9, 1918,
and-an unclaimed registered letter addressed to Anderson, report-
ing no action taken.

August 1, 1918, the Commlssmner of the General Land Oﬂice
finally re]ected Anderson’s allotment and closed the case.

March 17, 1919, the local officers transmitted an appllcatlon by
Anderson for reinstatement of his allotment and the Commissioner

-of the General Land Office forwarded the same to the Department
as an appeal from its rejection. With the application is an affidavit
" by Anderson in which he states that he is an Indian of the full
blood belonging to the Skagit River. tribe of Indians; that he was
born on the Skagit River in Skagit Lounty, Washington, and has
. lived in said county all his life, being the son of Charley Sious and
Julia Sious; that he made settlement upon the land embraced in
his allotment prior to filing application therefor; that he built a
small house and established residence on the land and while he -
has not made continued residence upon the land since the date of
his apphcatlon he had lived up and down the river as Indians usually
do, since that date and still resides there; that he was informed -
many years ago that his allotment had been approved and that
he believed his patent to said land would issue in due course of time
after survey in the feld, which. survey -he is informed has been
.made within the Jast _three or four years. He further states that. a
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portion of the land is agricﬁltural in character and that the whole
of it, or nearly all of it, is good pasture land and is valuable for
pasture and agricultural purposes when the timber - is removed
‘that be had no knowledge of any proceedings pendmg against his
allotment until February 19, 1919, when he was in the local land

office in connection with his deceased father’s allotment and for the -

first time discovered that his own allotment had been canceled with=
out notice having been served upon him by the Indian agent or any -
other- person. :

The Commissioner of the General Land Office on J anuary 26 1918
in denying an application to contest one of the approved fourth '
section allotments referred to herein, that to Charley Sious, on the
ground of failure to make settlement and that the land was timber
in character, stated in reference to the allotment application: ¥ inas-
much as this application was filed more than twenty years ago and
as the party alleged compliance with the Jaw at that time and as the
showing made by the Indian was satisfactory to the Department, and
the allotment was approved April 28, 1908, it-is not thought that an ~
affidavit of contest in which the said showing is controverted should
be made the basis of a contest at this time.” .

The allotment application of Anderson was filed in 1896 allegmg
prior settleihent, and approved by .the local officers. It was approved
by the Department in 1909. Tt must be assumed as stated by the
Commissioner of the General Land Office in his letter of July 24,
1918, to the Forestry Service and as intimated by him in the Charley
Sious case that the Department had before it ample evidence both as
to the Indian’s settlement and as to the character of the land em-
braced in his allotment to justify its allowance. The law contains no
requirement of “actual residence ” on the part of an applicant under -
the fourth section and in instructions promulgated as early as 1903
(32 L. D., 17), it was held that the mere fact that a tract of land has
growing upon it some valuable timber is not of itself sufficient to-
prevent its being taken under that section. In the regulations of
April 15,1918 (46 L. D., 345), it was stated that in examining the acts
of settlement and determining the intention and good faith of an
Indian applicant under the fourth section, due and reasonable con-
- sideration should be given to the habits, customs and nomadic in-
stincts of the race as well as to the character of the land taken in
allotment; and that the Indian’s assertion of claim to the land must
- be based upon the reasonable use or occupancy thereof consistent -
- with his mode of life and the character of the land and climate.

The only basis for the action of the Commissioner of the General
Land Office and the Department in canceling Anderson’s allotment

is the report of the mineral mspec’ror as to the charscter of the land

“and as to what was told him in regard to Anderson s settlement, there
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i)eing no legal evidence.furnished as to the latter to snpp_ort the in-
spector’s declarations, deductions and recommendations. It is the
opinion of the Department in view of Anderson’s present affidavit

that no sufficient reason appears to justify a rejection of his allot- -

ment in face of its prior approval, which as stated, must.be assumed .
to have been made on a showing of settlement and as to the character
of the land deemed satisfactory at the time; and especially in view of -
the long period that has elapsed renderlng it well-nigh impossible
to ascertain the true 31tuat10n as to the Indian’s connection with the
land. .

The Department’s approval under date of January 5, 1918, is here-
* by revoked, the Commissioner’s action of August 1, 1918, is reversed,
* Anderson’s allotment will be reinstated and in the absence of other
ob]ectlon patent will issue on sa,ld allotment

~ INSTALLMENT PAYMENTS REQUIRED IN .CONNECTION WITH
HOMESTEAD AND OTHER ENTRIES AFTER PERIOD OF MILI-
TARY OR NAVAL SERVICE. -

I,NSTRUCTIONS.

[Circular No. 647.] -

DerpArTMENT OF THE INTERIOR,
GexEraL Lawp OFFICE,
, - Washington, D, C.,June 9, 1919.
REGISTERS AND RECEIVERS,
Uxtrep Srates Lanp OFFrces:

Payments required in connection with entries of ceded Indian lands
and other entries by those in the m111tary or naval service were sus-
pended during the period of such service by section 501, of the act h
of March 8, 1918 (40 Stat., 440, 448). .

‘No direction was given in Clrcular No. 600 (46 L. D., 383), issued
under the said section 501, as to when the said suspended payments

must be paid, other than the direction that—

* % % po entnes wi]l be canceled upon the ground indicated (nonpayment Lo

of sums due) until the expiration of six ‘months after the end of the war and’
after the dlscharge of the ‘entryman from the service unless $uch discharge
shall have occurred at an earlier date, in which case said six- months permd
will beg‘m to run from the time of his discharge.

The period of the military or naval service should not be con-

sidered a part of the aggregate period of time originally allowed for

the completion of installment payments, and the time for making
such payments should be appropriately extended. Where the dura- .
- tion of the military or naval service is one year or less, the time of
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payment of each installment maturing - durlng or after the term of
the military or naval service, under the law under which the entry
was made, will be extended for one year; where the military or
nayal service is between-one and two years, the extension will be.for
* two years; and similar extensions will be granted for longer terms
of military or naval service. The payments so extended will be due
upon the same day of the year as now fixed, and no-interest will-
be charged durmg the period of the suspension of any payment. -
As to entries in reclamation projects, see Circular, dated May 16,
1919, 1ssued by the United States Reclamation Service (47 L. D., 167).
: Cray TALLMAN,
Commissioner. .
Approved ’
ALEXANDER T. VOGELSANG, o
First Assistant Secretary.

WELLS AND EEMMERLE (ON REHEARING).
Decided June 14, 1919,

PRACTICE—APPEAL FroM AcTION OF LOCAL OFFICERS

- The Rules of Practice prescribed for the orderly transaction of ‘the business
of the Land Department, and for the protection of private rights, do not
recognize letters to the Commissioner of the General Land Office as appeals
from the action of the local officers ; such appeals must.be duly served and
filed in the locel land office within the period of time allowed therefor.

VooresaNe, First Assistant Secretary:

John W. Wells has filed an informal motion for a rehearing under
the decision rendered by this Department on April 1, 1919 [not re-
ported], which rejected his original and supplemental apphcatlons,
Glenwood Springs 0115855, to enter the N. NW 3 and SE. 2 NW. £,
Sec..25, and S. 4 NE. 1 SE. £, and S. _l‘N 1 SE. 3, Sec. 26,
T. 3 N., R. 86 W., 6th P. M., as additional to his.original homestead
entry, Glenwood Springs 03020, embracing the SW. 1 NW. } and
N.3 N.; NW. + SW. 4, Sec. 25, and the 8. § S.  NW. £ NE. £, S
NE. 1, NW. 1 NW. 1 SE: %andN # N. 1 NE. { SE. %, Sec. 26, in
the same township; under which he made final proof on June 24,
1916, and received final certificate dated July 15, following.

These applications were held by this Department to be subject
to .the homestead entry, Glenwood Springs 012438, made by Mrs.
May Hemmerle for the N. § NW. 1, SE. £ NW. 4, Sec. 25, and the
NE.  NE. £, Sec. 26, Whlch was sustained by the decision complained
“of.
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- Wells’s additlenal homestead applicetidn was executed on Novem-

ber ‘18, 1916, before a United States commissioner and filed in the -

local land office on Décember 1 following. It was rejected by the -
register and receiver on December 11, 1916, for the reason that it-
failed to include the S. § N.'§ NE. 1 SE. %, mentioned above, thus
leaving the S. 3 NE. 1 SE. 1, Sec. 26, incontiguous to the lands em--
braced in the orlgmal entry, and it did not adjoin the other tracts
embraced in the application.

Notice of the rejection of this apphcatmn and the repayment of
the moneys hé paid under it were received by Wells through regis- .
tered mail on February 12, 1917, and that notice told him that he

: would have thirty days within which to appeal from that rejection.’
He did not appeal, but on February 13, 1917, addressed a letter to

the Commissioner of the General Land Olﬁce in which he called at- .

tention to rejection of his application and asked the Commissioner
" to advise him what to do in the matter, but the Commissioner did not
advise him what action he should take, the record in the case not
being before him. No notice was given by Wells to the register and
‘receiver that he had written that letter, and no mention was made of
it on their records. Not having been informed that the matter had
been taken up with the General Land Office in that informal
manner, the local officers considered that the lands became subject to
entry at the expiration of the time given Wells for appeal and on
March 15, 1917; allowed the entry of Mrs. Hemmerle mentioned
above.

On Apml 16, 1917, Wells ﬁled another, or supplemental appllcatlon
. to enter, in Wh1ch the land: was correctly described. This application
was suspended by the local office to await action on his petition for
the designation of the lands under the enlarged homestead law which
was filed with his original application. =

By its decision of November 13, 1917, the General Land Office
suspended Mrs. Hemmerle’s entry and announced that if the lands
were finally designated under Wells’s petition the entry would be
canceled and his application allowed, otherwise the entry was to be

relieved from suspension and be permitted to remain intact subject -

" to compliance with the law.

- The decision of this Department of April 1, 1919, on Mrs. Hem-
'melles appeal from that action, reversed the decision below and
rejected Wells’s applications on the ground that his failure to appeal
left the land subject to her apphcatmn to enter; and a very careful

‘reexamination of the record, and a serious consuleratlon of the ques- .

tions involved, not only shows that that decision was correct. but
~ discloses other reasons.not mentioned in it Why “Wells’s or1g1nal‘
115594° —vor. 47—19——13
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application was fatally defectlve, and could not have been properly
allowed in the form in which it was presented.

It can not be correctly said that Wells’s letter to the Commissioner
was tantamount to an appeal and saved to him any rights he may
~ possibly have had under his application as against a subsequent
- applicant.

"The Rules of Practlce prescribed for the orderly transaction of the
business of the Land Department, and for the protection of private
rights do not recognize such letters as appeals. Rule 47 of those Rules
(44 L. D., 404) declares that: -

No appeal from the action of the register and receiver will be considered
unless notice thereof is served and filed with the local oﬁicers in the manuner .
and within the time prescribed by these rules; -

and Rule 65, which relates partlcularly to appeals from the re] ectmn \
of apphcatlons to enter, prov1des that: :

The party aggr;eved will be. allowed thirty days from the receipt of notice
in which to file notice of appeal in the local land office. The notice of appeal, -
when filed, will be forwarded ¢o the General Land Office with full report upon
the case, which should recite all the facts and proceedings had, * * *

The wisdom of these rules requiring appeals to be filed and made
of record in the local land office is fully demonstrated in the present
case, which shows that the recognition of any other form of appeal,
such as a personal letter to the Commlssmner, is likely to cause con-
fusion in administration, and also to work irreparable injury to subse-
quent applicants, who are permitted to make entry by the local
‘officers when they have no notice or knowledge that such appeals
lLiave been taken. In this case, before she made her application, Mrs.
Hammerle caused inquiry and a search of the records of the Glen-
wood Springs land office to be made, and she was informed that no
one was adversely claiming the land ; and so it was that she presented
her application and her entry was allowed. Very soon after the
allowance of her entry, and before Wells filed his supplemental appli-
cation, Mrs. Hemmerle established and thereafter maintained her
residence on the land until within about a month before her entry
was suspended. During that time she, a widow with a small daughter
dependent upon her, made what was to her a considerable expenditure
" in the sum of $445 in the erection of a dwelling house, the fencing
of 60 acres and the plowing and seeding of 4 acres of the land. Wells
has never in any way improved the land. '»

But if Wells’s letter be considered as-an appeal, or even if he
had regularly appealed, that fact would not call for the cancellation
" of Mrs. Hemmerle’s entry and the allowance of his apphcatlon, be-
cause such an appeal would not have given him rights superior to
hers. The law under which his application was presented (section
8, act of February 19, 1909, 85 Stat., 689, as amended by the act of
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" March 3, 1915, 38 St’at 956), forbids the allowance of an applica-

tion to enter Wthh embraces a tract, as in this case, that is not
contiguous to either the lands coveled in the original entry, or the
other  lands embraced in the application; and neither the General

~‘Land Office nor the Department could have sustained the appeal
~ and directed the register and receiver to allow the application in

the form in which it was presented, and must have affirmed their -
action in rejecting it. The most that Wells could have accomplished
by an appeal under any cucumstances would have been to have
secured an order remanding the case with directions to the local
office that he be permitted to so amend his application as to make
it-conform to the statute: ‘That action could have been taken, and

‘ probably would have been taken by this Department through the
exercise of its supervisory power, in the absénce of an intervening

adverse right; but it would not have been taken if a right such as
Mrs. Hemmerle’s had intervened and attached before Wells filed his -
supplemental application.

The most that an appellant in such a case as this can demand as
a matter of right is that he receive the judgment of the appellate
tribunal as to the correctness of the action of the local office in re-

jecting his application on the ground on 'which it was rejected

(Spalding ». Hake, 34 L. D., 541) ; because an appeal from an action
properly rejecting an application' would not have reserved the land
from entry by others, and make it subject solely to such amended
application as the appell‘mt may later present (McInturf ». Glad-

" stone Townsite, 20 L. D., 93.)

But aside from these conmderatlons, the record discloses the fact
that the orlgmal application should have been rejected- for the
further reason that it was not filed until more than ten days after

‘the date on which it was executed, and could not, therefore, have

been properly allowed, under the rule laid down in Race ». Larson

. (43 L. D, 318), and the directions given by this Department i in its
regulatlons of September 8, 1914 (48 L. D., 378).

There is still another reason why nelther the or1g1na1 nor the sup-
plemental application could have been allowed in the form in wh1ch

‘ they were presented, and should have been rejected.

- The law under which these applications were presented declared
that persons, such as Wells was, who had already made final proof

- under their ‘original entries could not make an additional entry

under that act if they did not at the date of their applications for
the . additional - entry still own and occupy the lands covered by
their orlglnal entries; and in the regulations issued under that act
on April 17,1915 (44 L. D, 66), this Department said that “a

statement showing contmued ownership and occupancy must be
inserted in Form 4-004 in case of applications under this act.” The
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form the1e mentioned, 4-004, was the form used by Wells in making
these applications; but he falled to insert that statement in either
of them, and did not in any other manner attempt to show that he -
at that time owned and occupied the entered land, a showing that
was absolutely necessary to the allowance of his entry, and without
which it could not have been properly allowed.
~ From all this it abundantly appears that the decision complamed

of was sustained by both the law and the equities of the case, and
" must be adhered to. To hold othérwise, and cancel Mrs. Hemmerle’s
entry, would be to do her an unwarranted and unconscionable wrong,
because she made her entry at a time when Wells had wholly failed-
to pldce any evidence either on the local land office records or on the
land itself by way of improvements that he continued to assert an
interest in or claim to it after he was notified of the rejection of his
application. The motion for a rehearing is accordingly denied,
“and action will be taken in accordance with the views here ex-
pressed.

It is noted, however, that there are thirty acres of the land applled.

for by Wells, the S.3 N4 NE.# SE.1 and S.4 NE.2 SE.Z, Sec. 26
‘that is not embraced in Mrs. Hemmerle’s entry, and he may be per-
mitted to make an additional entry for these or other tracts upon
the presentation of a proper application therefor, or unider a proper
- amendment of his supplemental application already filed, if there
are no controlhng reasons to the contrary. ,

HEIRS OF ELLA 7. CAMPBELL.
Decided June 16, 1919. ‘
TIMBER AND STONE ACT—DEATH OF APPLICANT—RIGHTS oF HEIRS.
Where timber and stone application has been duly filed, notice of proof given,
and the purchase money actually paid, the applicant has shown more
‘ than a mere intent to purchase—in fact is in practieal effect a purchaser;
and upon her death under such conditions, proof by the heirs that the
‘law has been complied w1th should be accepted and patent issued thereon.
DEPARTMENTAL DEoISION DISTINGUISHED
Case of Burns ». Bergh’s Heirs (37 L. D., 161) distinguished.

.VocELsana, Férst Asszstrmt Secretary:

July 14, 1916, Ella J. Campbell filed timber and stone statement
014588 for the S 3 NE. £, Sec. 4, T. 13 N, R. 2 E., M. P. M., within
the Helena, Montana, land dlstrlct The land was appralsed at $200;
the purchase.price was paid by the entrywoman on September 5, 1917,
and final proof was set to be taken on November 28, 1917. At that
time Mrs. Campbell was suffering from an illness which resulted in
her death on January 7, 1918.

February 6, 1918, Fred C. Campbell, husband of the deceased entry-

woman, made apphcatlon to make proof on said entry for the heirs,
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and proof was submitted by hlm April 19, 1918 final certlﬁcate issu-
ing on said date. .

February 20, 1919, the Commlssmner of the General Land Office
rejected said proof and issued an order to show cause why said entry
should not be canceled. From said decision an appeal is now pending
before the Department In the opmlon rejecting said proof the Com-
missioner said:

In the case of Burns o. Bergh’é Heirs (87 L. D., 161) the Department held
- that no rights.are acquired by the mere filing of a timber and stone sworn state-

ment as will upon the death of the applicant prior to notice, proof and pay--
ment, succeed to the heirs. -

The syllabus in the case referred to reads:
~ No such rights are aequired by the mere filing of a timber and stone sworn
statement as will upon the death of the -applicant prior to -notice, proof and
payment, descend to his heirs. -

The case now pending is to be distingunished from that case-in this, -

_that in this case notice had been issued, payment for the land made,
and everything done by the applicant except the making of formal
proof, whereas in the former case merely an application had been

-made accompanied by the filing fee. When an application to purchase
is° made, notice of proof given and the money actually.paid,. the-
applicant has shown more than a mere intent to purchase, she is‘in
practical effect a purchaser.

Under such conditions proof by the heirs that the law had been
complied with should be accepted and patent should be issued to
them.
~ The decision appealed from is reversed and the case is remanded
for fiurther action consistent herewith.

* ESCHERICH v. SCOFIELD.

Décided June 16, 1919.

ENLARGED HOMESTEAD———MARRIE‘D WOMAN—ACT OF APRIL 6, 1914 AND SECTION 7
Acr oF JuLy 38, 1916,

The provision of section 7 of the act of July 3, 1916, authorizing the allow-
ance of an incontiguous additional homestead entry with credit for resi-
dence maintained upon the original enfry when the distance between the

~two does not exceed 20 miles, does not permit of an additional entry by a | -

married woman while residing upon the land embraced in her husband’s
entry; nor is such an entry authorized under the act of April 6, 1914,
i relatmg to the rights of homesteaders who intermarry.

VOGELSANG, First Assistant Sem“etary

October 21, 1909, Carrie Stekelenberg, now -Carrie Scoﬁeld made
homestead entry 04;319, .Whlch she commuted November_ 16, 1911, and
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patent issued therefor. November 4, 1909; Charles E. Scofield made
homestead entry 04315 on which patent issued November 4, 1916.
Said parties intermarried July 8, 1913, and established their joint
residence upon the homestead of the husband in August of that year,
where it- was maintained until May 15, 1917, when they removed
to the homestead of the wife. :

July 8, 1916, each of these parties made incontiguous additional
homestead entries; that of the wife being 014110 for the SE. £, Sec.
10, T. 17 N., R. 8 E., B. H. M., within the Bellefourche, South
Dakota, land district. ‘ ’ ,

May 3, 1917, George W. Eschemch filed a contest afﬁdavﬂ; against
said entry, alleging:

That more than six months have elapsed since the said contestee, Carrie
Scofield, made her additional homestead entry for said above described lands
.and she has not established residence thereon nor erected any buildings what-
ever thereon. : - : BEERE : o -

That said contestee, Carrie Scoﬁeld (nee Carrie Shlelds) is.a marrled woman
“residing with her husband, Charles E. Scofield, who also; filed on an additiongl
homestead entry on the 9th. day of October 1916. ) ‘

That thé said Carrie Scofield’s said additional homestead entry .is not con--
. tignous to her original homestead entry on which she commuted.

June 8 1917 said contestee filed an answer to said contest aﬂidawt
demurring to the suﬁimency of the charge, saying: T

That she demurs to the sufficiency. ‘of the charge, in that it Wholly falls to
show that she has not completed all residence requirements for both entries,
Affiant further says that her additional entry-is within 20 miles of her original
_ entry, and she is not required to establish residence thereon; further that
affiant i§ entitled to the protection of the intermarriage of homesteaders law per-
mitting residence by husband and wife on either one’s entry, to count as resi-
dence on both entries. )
Affiant further says that she has cultivated a portion of the additional entry,
and hasat all times, improved and extensively cultivated her original entry.
The matter thereafter came on for hearing and a stipulation of
facts was filed by the parties that practically admltted the charges
made by Escherich. :
The register and receiver decided in favor of the contestee, but the
Commissioner of the General Land Office reversed said ruling on
August 28, 1918, and appeal is now pending before the Department.
Section 7 of the act of July 3, 1916 (39 Stat., 344), under which

said entry was made, reads:

That any person who has made or shall make homestead entry of less than
three hundred and twenty acres of lands of the character herein described, and
who shall have submitted final proof thereon, shall have the right to enter
pubhc lands subject to the provisions of this Act, not contiguous to his first
entry, which shall not with the original entry exceed three hundred and twenty

acres: Provided, That the land originally entered and that covered by the
additional entry shall first have been designated -as subject to this Act as pro-
vided by section oné thereof: Provided further, That in no case shall patent

'
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issue for the land covered by such additional entry until the person making
same shall have actually and in conformity with the homestead laws resider -
upon and cultivated the lands so additibna]]y entered, and otherwise complied
with such laws, except that where the land embraced in the additional entry
is located not exceeding twenty miles from the land embraced-in the original
entry no residence shall be required on such additional entry if the entryman is
residing on his former entry.

That law requires that the entryman shall actually and in con-
~ formity with the homestead laws reside upon and cultivate the lands
‘so additionally entered, except when the homesteader is residing
upon his or her former entry. There is no condition in the law in
favor of a married woman, permitting her to make such an entry
while residing with her husband on his -homestead, and no liberal
‘construction of the law would- justify adding such a provision to its
express terms. Nor does the act of April 6, 1914 (38 Stat., 312),
which provides where-residence on a homestead may be malnt'uned
by persons who marry after making homestead entry, relate to resi-
dence on an additional homestead entry made by a married woman.

- There appears to be no law therefore that permits a married’
woman to make and perfect an incontiguous additional homestead
‘entry while residing upon her husband’s original homestead, and the
residence established upon the original homestead of the apphcant
after the contest affidavit was filed does'not cure the defect. -

The decision appealed from is affirmed.

FENTRESS v. BOETCHER.
Decided June 19, 1919.

' SETTIEMENT—ENTARGED HOMESTEAD-—ACT OF AUGUST 9, 1912 )

The requirement of the act of August 9, 1912, that one seeking to initiate a

claim by settlement on‘land designated under the enlarged homestead law,

muit plainly mark the exterior boundaries of the land claimed, is so simi-

lar to the-provision authorizing the initiation of a location on mineral land

as to justify like interpretation, and application of the rule adopted under

the mineral statute, that the marking is absolutely essential to the acqul-
sition of a preferred right of entry. :

VoceLsane, First Assistani Sem"etcwy.

Theé appeal in this case presents the questlon as to whether the
exterior boundaries of the tract in dispute, NW.  NE. %, Sec. 10, T.
10 N., R. 18 E,, M. M., Lewistown, Montana, I‘Lnd district, were .
vsufﬁmently marked to give the contestee a preferred right of entry.
" That tract is inferior to the lands lying east and west of it, belng,
‘ genera,lly speaking, rough and fit mamly for grazing purposes.- The
northern and southern portions of it and the part which lies: -along
its east line are covered with timber and are exceedingly lough. A
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steep ridge or hill crasses the southern. portlon south of which there
are a few acres which, with lands in the SW. + NE. £, form a cultl—
vable behch.

., The lands in this township at that tlme unsu1veved were de51g—
nated, with other lands, for entry under the enlarged homestead laws
on July 16, 1914, and the plat of the survey of the township was
filed in the local office en December 12, 1917.

This tract is adjoined on the west, in part, by the E. -} NW
that section, which was settled upon by Fentress in 1913, and it l1es
west and north of lands covered by Boetcher’s settlement made April

9, 1914, for the E. 3 NE. 1, SW. } NE. 1, and NW. } SE. £, Sec. 10.

The land not having been designated for entry under the enlarged
homestead law at the time these settlements were made, Fentress and
Boetcher proceeded on the theory that they were not entitled to.
initiate a claim by settlement to more than 160 acres -each, and in-
asmuch as the tract now in dispute was less desirable than the lands
adjoining it, neither of them embraced it in his original. settlement.
Tt appears that they talked together about that tract at or about the
time they made their settlements, and they both say that it was then
in their mlnds that by entering the lands covered by their settlements

“they would be enabled later to have the tract in dispute offered for -
sale‘as an isolated tract when one or the other of them could buy it,
but neither of them was Wlllmg to encumber his prospectlve “ 160-
acre entry ” with it. ‘

They fail, however, to agree in their testimony as to the object and
purpose for which the tract was to be purchased at an isolated-tract
sale. Fentress said it was understood and agreed between them that
“they would isolate it and buy it together,” while Boetcher denied
that there was such an agreement, and said that he told Fentress that
“whoever could produce the money would get it.”

From this it very clearly appears that neither of these parties in-'
tended to acquire title to this tract under the homestead laws at the
time he made his original settlement, and can not now claim any in-
‘terest in it by virtue of that settlement. It further appears, however,
that soon after the land had been designated and it became possible
that the tract might be later entered with the lands covered by his
settlement, -Boetcher abandoned the idea of isolating -it, and on
"August 14, 1914, posted a single notice on a stake about 1} or 2 feet

" high at a point on or near the north line and a short distance east

of the northwest corner of the tract, then unsurveyed in which he

- claimed it as “ additional ” to the land covered by his original settle-
ment.. This was his only effort to mark the exterior lines of the

‘tract prior to the time when Fentress bu11t the fences hereinafter
mentloned
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It does not appear that Fentress abandoned the 1dea of isolating
the tract or concluded to initiate a settlement claim to it until about
or shortly before May 7, 1915, and he said that he had no knowledge
of Boetcher’s having asserted a settlement claim to it until he heard
a rumor to that effect about that time. He testified that on the
morning of that day he went to Boetcher and asked him “ what he
thought ‘about that 40” and Boetcher said, “I have located it—
#o% % Tf you want part of it, T will gell it to you.” After this
talk and on the same day Fentress built a fence on the north and east
lines of the tract, beginning west of the northwest corner of the tract
- “up back of my house there,” which is located near the northeast
corner of the land covered by his (Fentress’s) original settlement,

“in order to make a pasture there sufficient to hold stock.” Fentress
says he saw Boetcher’s notice for the first time on that day. Fentress
did not place a fence on the south line of the land at that tire, or at
any time later, for the reason, as he says, “ there is quite a steep hill
and-timbered ridge at the top,” which served to keep his cows and -
" horse in’ the pasture. It does not appear that Fentress placed a

“fence or other markings on the west line of the tract, but it is infer-
_ able that the fence:and the hill inclosed the tract with the lands
covered by his orlgmal settlemént, a considerable portion of which
was under cultlvatlon and must have been fenced to keep out the
.range stock. 7 ¢
After Fentress had fenced and- used the tract. for about a year
and a half'as a pasture; Boetcher began building a fence aloiig the
~ west side of it at a time when Fentress was away from home. - After
he had built the fence for a short distance along that line, Fentress’s
wife went to him and protested and he stopped. Later he went to
the line to continue building the fence and was stopped by Fentress
“himself. After Fentress had left his home temporarily in the fall
of 1917, Boetcher extended his fence along the west™line of the tract
- for some distance, but dld not complete it to the southwest corner
of the tract. :

At the hearing Boetcher further based his’ clalm on the fact that -

during the fall of 1914 he plowed a small portion of the land on

~ the south end of the tract in connection with another very consider-
able portion of the bench, situated in the SW. 1 NE. 1 adjoining: =

The area of plowed land on the tract in dispute is variously estimated
- by the witnesses at. from one-eighth of an acre to 2 acres.  Boetcher
planted grain on the land thus plowed and the adjacent land in 1915
and 1916, and:sometime after Fentress had fenced the north and
-east lines of ‘the:tract Boetcher built a fence around the plowed
»Jand for the purpose of protecting his crops. A portion of that
fence was.located north of.and near the south line of. the tract. in
dispute. This fence was not built and the plowing was not done by
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Boeétcher for the purpose of marking the boundary of the tract and
_“supporting his-settlement claim, but for the evident purpose of pro-
tecting his crops, and it is more than probable that he did not know
at the time he built the fence and plowed the ground that it em- -
braced a part of the NW. 1 NE: £, and did not ascertain that fact
until after Fentress had fenced the north and west lines. ‘
On the day on which the plat of survey was filed, December 12,
1917, Boetcher filed his application to enter the tract in dispute and
the E. 1 NE. {, SW.  NE. £, and NW. 1 SE. 4, covered by his origi-
nal settlement. An affidavit was filed in support of this application,
in which Boetcher based his claim to the tract in dispute on the .
allegation that he “ posted notices” on it “ notifying the public that
I (he) claim said land as an additional filing to my original ”-but
_he made no specific reference to either the plowing or the fence, as
supporting his settlement.
-On J anuary 11, 1918, Fentress ﬁled an application to contest
.Boe_tchel s entry, in Whlch_he alleged that Boetcher’s affidavit was
false and fraudulent as to the NW. 3 NE. %, in that he had “never per-
formed any act whatever in connection with said land which would
- give him any right whatever in and to the same,” and that he (Fen-
tress) had “plainly marked the boundaries by a fence which com-
pletely inclosed said subdivision with my (his) elaim.”
~ Boetcher filed an answer, containing a general denial of these
. charges, and the case went to hearing on the issue thus joined, and
later, after hearing had been held, at which the above facts were de-
. veloped, the local office found that Boetcher had not marked the ex-
- terior boundaries of the tract, as was required by the act 6of August
_9, 1912. (87 Stat., 267), and for that reason, sustained the contest.
The General Land Office reversed that action by its decision of Feb-
ruary 21, 1919, and the case is'now before this Department for con-
sideration on Fentress’s appeal.
The privilege of initiating a claim to public lands through settle-
ment under the homestead laws was first given by section 8 of the
. act of May 14, 1880 (21 Stat., 140), which reads as follows:

That any settler who has settled, or shall hereafter settle, on any public lands ‘

"of the United States, whether surveyed or unsurveyed, with the intention of -

clamnng the same under the homestead laws, shall be allowed

" a specified time within which to make his entry, to the exclusion of all
other-later apphcants That statute did not specify what acts should
constitute a “settlement” or make the claimant a “settler,” butinits
administration this Department has accepted the word “settlement ”
as meaning the doing of any act on the land by a qualified person .
that indicates to others his desire and intention to acquire title to it
‘under the homestead laws and it has recognized as a settler the per-
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- ~son-who performs such-acts. United States et'al. v. Atterbury et al.
" (8 L. D., 178) ; Bowman ». Davis (12 L. D.; 415} ; Bowles ». Fralzer
(22 L. D., 810).

By the act of August 9, 1912 (37 Stat.;267), a person’ seekmg to
initiate a claim under the enlarged homestead law was required to do
all of the things required under the former act and to do something
more than that. That act provided “that any settler upon lands
designated (for enlarged homestead entry) * * * ghall be
entitled to the preference right of entry accorded by that section
_(section 3, act May 14, 1880), provided he shall have plainly marked
the exterior boundarles of the lands claimed as his homestead.”

From this it will be seen that the claimant to a prefelence rlght
must first be a settler; that is, he must have gone upon the land in
person with the mtentwn of acquiring title to it, and in futherance
of that intention done some act that would 1ndlcate that lie intended
to acquire it under the homestead law, and in addition to that he must
‘plainly mark the exterior boundariés of the land “by a furrow or
by sufficient notices posted on the various corners and at other points
or in such manner as to make it easily understood, by one inspecting
the land, to what extent it was claimed by the settler,” as was said
by this Department in its unpublished decision. of June 10, 1918, in
the case of Dougherty v. Carder (D-85856). It is by the doing of
the acts of settlement formerly required and also the marking of the
boundaries that this right is obtained, and it will not be conferred
by the doing of one of these things only They must cooperate to
. give that right. _

The -acts requned by the act of 1912 are practlcally identical - -
‘with those required in the initiation of a location on mineral land.
A mineral claimant must make a discovery of minerals on the land
~ he elaims and in addition the land “must be definitely -marked on
‘the ground so that its boundaries can be readily traced.” (Section
2324, Revised Statutes.) These statutes are so similar in their re-
quirements that the boundaries be marked as to justify the con-
struction of the act of 1912 by the rules of interpretation applied
to the mining statute, and under these rules the marking is abso-
lutely essential to the acquisition of the preferred right of entry,
‘and “the requirement is an 1mperat1ve and 1nd1spensable condltlon
precedent to a location, and it is not to be ‘frittered away’ by
construction.” . (2 Lindley on Mmes, 8723 Ledoux ». Forester ez al.
94 Fed., 600, 602.)

A 1ocat1on is not made by taking possession alone, but by working the
ground, recording and doing whatever else . is required for that purpose by

* the acts of Congress and the local laws and regulations, (Belk v. Meagher,
104 U. 8., 279, 284.) h
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. As to what constltutes a sufficient markmg of the boundarles,
udge Hanford said in Ledoux ». Forester et al., supra: -
" "Where the country is broken and the view" from one corner to another is

. v;gbstrueted by intervening gulches and timber and brush, -it is necessaty to -

fB‘liaze the trees along the lines, or cut away the brush, or set more stakes at

‘such distances that they may be seen from one to another, or dig the ground.

ina way to indicate the lines so that the boundaries may be readily traced.

An instruction to a jury containing.that language was sustained -

by the Circuit Court of Appeals in Carlton et of. ». Kelly (156 Fed.,

© 433, 435).
' Applymg these rules under the act of 1912, it must be held that
the notice posted by Boetcher did not amount to such a marking

- of the boundaries as gave him a preferred right of entry under that -

‘statute, and his entry as to the tract in dispute must for that reason
-be held sub]ect to such rights as Fentress gained by fencmg the
land.

- The question arises as to whether F entresss fence.s on two sides
of the land gave him a preferred right of entry. That fence
definitely fixed three corners of the tract and located two side lines.
This, taken into consideration with the fact that the tract formed
a part of the bedy of land on which Fentress had made settlement

and was then re31d1ng, appears to be sufficient to give him a pre-

,ferred right of entry. .

. In Warnock ». De Witt (40 Pac., 205) it was held that a clalm
marked by a discovery. monument on which was placed a notice of
location, and by a stake at each of three corners of the claim, and
"a. monument at the center of each end line, leaving one corner un-
marked, was a sufficient marking under section 2324, Reviséd

‘Statutes

Tt is believed. from this that Fentress has gamed a preference

right to enter this tract, but it is shown by the records of the Gen-

eral Land Office that he made proof and received patent in 1917

to the lands covered by his original settlement, and it will therefore

- be necessary for him to make an additional entry of this land. Be-
fore heé can do this, it will be necessary for him to show that he

still owns and occupies the lands patented to him. Upon this show--

ing, and a showing as to his further qualifications to make the ad-
ditional entry, Boetcher’s entry will be canceled as to the tract in

dispute, and he will be permitted to make an additional entry..
Otherwise his contest will be dismissed -and Boetcher’s entry will -

remain intact subject to future comphance with the law.
~ The decision’ appealed from 1s, for the reasons given, heleby

reversed.
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APPROXIMATION ABOLISHED AS APPLIED TO SOLDIERS’ AD-
DITIONAL HOMESTEAD ENTRIES. '

INSTRUCTIONS.

[Circular No, 648.1°
 DeparTMENT OF THE INTERIOK, .
 GexeraL Laxp Orrice,
" Washington, D. C., June 24, 1919,
REGISTERS AND REOEIV’ERS, ' :
- Unrrep Srates Laxp OFricss:

" On June 13, 1919, the Secretary of the Interior made the follow-

ing ruling in regard to the rule of apprommatwn as applied to sol-

-diers’ addltlonal homestead entries:

The Depaltment ‘has COD$1d81€d the present practice-of 'permitting the rule’
of approximation to be applied to soldiers’ additional homestead entries.
Approximation was permitted as to soldiers’ additional homestead entries

~in the instructions of the Commissioner of the General Land Office, dated Sep-

tember 27, 1875 (see Miles Schooleraft, 2 Copps Land Owner, 99), and in the °
case of Richard Dotson decided September 12, 1891 (13 L. D., 275). At that
time, however, this Department held that the right of additional entry was per-

sonal to the soldier and could not be assigned. After the decision of the Su-
‘preme Court in Webster v. Luther (163 U. 8., 331), the $ame practice still

obtained. 'The result is that these rights are being located practically entirely
by assignees of the parties entitled to the right. Such assignees purchase
them from .dealers in this so-éalled soldiers’ serip.. By means of dividing the °
rights into various parts and by the application of the ruale of approximation,
areas of public land larger than necessary to satisfy the rights are being -
acquired by means of excess payments at $1.25 per acre to the advantage of
the dealer in the scrip but without material benefit to the soldier or his repre-
sentatives -and in violation of the spirit of the act of March 2, 1889 (25 Stat.,

854), prohibiting private entry except in the State of Missouri.

In his opinion February 25, 1899 (28 L. D., 149), Assistant Attorney Gen-
éral Van Devanter, held that ‘there was no reason for applying the rule of
approximation to soldiers’ additional homestead entries in Alaska since at that
time the regular pubiie land surveys had not been extended to the Territory

_ and- the lands were entered under special surveys. The area embraced in the

.

surveys, therefore, could be made equal to the area of the right. Since assign-
ments of soldiers’ additional homestead rights may be made in amounts dif-
fering from the quantity ‘of land in legal subdivisions according to the public
surveys (William C. Carrington, 32 L. D., 203), and since two or more rights
or portions thereof may be located upon the same tract of-land (Ole B. Olsen,
33 1. D., 225), there is no practical reason necessitating the allowance of ap-
prox1mat10n, and as remarkeG.in George E. Lemmon (86 L. D., 543), approxi-
mation is a purely administrative equitable rule not founded upon any law"
and can not be insisted-upon as an absolute right, and where the privilege is
abused to accomplish an evasion of the law, the Land Départment has-full
bower to change the rule to prevent such abuse. )
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~ Accordingly, the rule of approximation will no longer be permitted in the ~

location of soldiers’ additional homestead rights “whether in their entirety,
partly or in combination with other tights or parts thereof. These instruc-
tions will become effective September 1, 1919, and- locations of such rights made
on and after that date will be governed hereby. You will prepare the necessary
instructions to the local land offices.

You are, accordingly, directed to require applicants for loca-
tion of rights under sections 2306 and 2307 of the Revised Statutes
(commonly known as soldiers’ additional homestead entries) on and
after September 1, 1919, to tender rights of suflicient area to equal

* the area of the land sought to be located.
Cray TALLMAN,

- o - Commissioner.

DATE FOR ABOLISHING APPROXIMATION CHANGED——CIRCULAR
' "NO. 648, MODIFIED

[Circular ,No.' 655.]

DEPART‘\{[ENT OF THE INTERIOR,
- GeNeraL Laxp OFFICE,
- Washington, D. 0., August 22, 1919.

REGISTERS AND RECEIVERS,
Unrrep States Lanp Orrrons:
Attention is directed to the following departmental letter of Au-

gust 19, 1919:

Referring to my ruling of June 13, 1919, embodied in General Land Ofﬁce
Circular No. 648, June 24, 1919 in regard to rule of approximation, as applied
to soldiers’ addltmnal homestead entries, it' was directed that the new rule
should become effective September 1, 1919 For good reasons shown the De--
partment is convinced that the time limit is too short, and same is hereby ex-
tended to December 1, 1919. You will give this modification the same publicity

~.given the original instructions. ‘
o ALEXANDER T. VOGELSANG,

First Assistant Secretary.

Accordingly, on and after December 1, 1919, you will require appli-
cants for location of rights under sections 2306 and 2307 of the -
Revised Statutes (commonly known as soldiers’ additional homestead
entries) to tender rights of sufficient area to equal the area of the

land sought to be located.
C. M. Brucs, -

Acting Commissioner.

1377
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STATE OF CALIFORNIA:

Decided June 25, 1919.

" SwAMP-LAND GraNT—CEDED. LANDS.

The grant of swamp and overflowed lands to the State of California by the
act of September 28, 1850, has no application to lands ceded by the State
to the Government for the purpose of aiding in the operations of irrigation
and reclamation conducted by the Reclamation Service,

VoGELSANG, First Assistont Secretary:

Lower Klamath Lake is situated partly in the State of California
and partly in the State of Oregon, draining into the Klamath River.
A portion of the lake is marked by precipitous banks, and contains
water during the twelve months of the year. Surrounding the lake is
an area nearly level, extending from the banks just mentioned to the
higher lands in the foothills of the vicinity, this area being covered
during nine or ten months of each year to a depth of from a few
inches to several feet by the waters of the lake. Usually, due to reces-
sion of the waters, it is uncovered, or practically so, during the
months of September and October. This portion of the area described
supports a growth of tules, but is not susceptible of cultivation with-
out drainage. '

On February 3, 1905 (California Stats., 1905, pawe 4}, the Legls-
- lature of Cahforma passed the. following act -

Section 1. That for ‘the purpose of aiding in the operations of irrigation and
reclamation conducted by the Reclamation Service of the United States, estab- -
lished by the act of Congress approved June seventeenth, nineteen hundred and
two (thirty-second Statutes, page three hundred and eighty-eight), known as
the retlamation act, the United States is hereby authorized to lower the water
levels of any or all of the following lakes: Lower or Little Klamath Lake, Tule
or Rhett Lake, Goose Lake, and Clear Lake, situated in’ Siskiyou and Modoc
Counties, as shown by the map of the United States Geological Survey, and to
© uSe any part or all of the beds of said lakes for the storage of water in connec-
tion with such operations. : ~

Sec. 2. And there is hereby ceded to the United States all the right, tltle, in-
terest, or claim of this State to any lands uncovered by the lowering of the water
levels of any or all of said lakes not already disposed of by this State; and the
lands hereby ceded may be-disposed of by the United States free of any claim
on the.part of this State in any manner that may be deemed advisable by the
authorized agencies of the Umted States in pursuance of the provisions of said
reclamation act: Provided, That this act shall not be in effect as to lakes herein
named which lie partly in the State of Oregon until a s1m11ar cession has been
made by that State. :

Similar leglslatlon was enacted by the Legislature of the State of
'Oregon (see Oregon General Laws, 1905, page 63).

- 1 See decision on'motion for rehearing, page 212,
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F ebruary 9, 1905, the Congress of the Umted States passed the fol-
lowmg act (33 Stat 714):
. That the Secretary of the Interior is hereby authorized in carrying out any
irrigation project that may be undertaken by him under the terms and con-
ditions of the mnational reclamation Act and which may involve the changing
of the levels of Lower or Little Klamath Lake, Tule or Rhett Lake, and .
Goose Lake, or any river or other body of water connected therewith, in the
States of Oregon and California, to raise or lower the level of said lakes.
s may be necessary and to dispose of any lands which may come into the
possession of the United States as a result thereof by cession of any State:
or otherwise under the terms and conditions of the national reclamation Act,

The Department is now in receipt, through the General Land
Office, of the application of the State of California for a survey,
with a view to the subsequent issuance of patent to the State under -
the swamp-land act of September 28,1850 (9 Stat., 519), of alleged
swamp and overflowed lands in T. 47 N., Rs. 2 and 8 E., and T,
48N, Rs. 1,2,and 3 E., M. D. M,, Cahforma The lands for which
survey and patent are asked are areas lying between the precipitous
banks in the lower portion of the Lower Klamath Lake area and-
the high ground. In other words, they are the lands covered with.
water during the major portion of the year, and containing the
growth of tules heretofore mentioned.

This application is prosécuted upon the theory that the State of
California did not cede the lands embraced in the State’s present
application to the United States by the act of February 3, 1905,
supra, but that that cession related to and passed only the area of -
Lower Klamath Lake, which is covered by water during the entire
year, viz, the inner or lower basin marked by banks from 3 to 7

_ feet in height. . If this contention were -correct, it would be the
duty of this Department to take preliminary steps for determining

whether or not the lands ‘passed to the State of California under
the swamp-land grant, and to. this end the survey applied for would
be a preliminary step. If, however, the area for which survey is-
asked was ceded by the State of California to the United States, it
is not essential at the present time to discuss the swamp-land grant
of 1850, or whether the lands here involved are swamp lands within
the meaning of that act, or form the bed of a permanent lake,
except for the purpose of detelmmlng the intent of the partles and
the effect of the act of céssion.

Tt appears from reports and documents in the record that the Cali-
fornia and Oregon delegations to the National Irrigation Congress
held at El Paso, Texas, on November 18, 1904, adopted- a resolution
urging the undertaking and construction of the Klamath project
as an interstate enterprise, and requested Congressional and State
leglslatlve bodies to lend their aid and assistance to the Reclamation
Serv1ce in providing such legislation as might be required. The
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acts of the Legislatures of the States of California and Oregon, and’

‘the act.of Congress of February. 9, 1905, supra, followed. - 'The
Klamath prOJect was undertaken under the provisions.of the recla-
mation act and is now under construction.

Tt-is dsserted that between $200,000 and $300,000 have been ex-
pended from the reclamation fund in investigations and works con-
nected, or which was thought would in future be utilized, with the.
reclamation of lands in Lower Klamath Lake. At the request of the.

 Department an experiment station was established and maintained -

by the Department of Agriculture for several years upon the area
. adjacent to the lake for the purpose of ascertaining the constituents
: of_ the soil and its adaptation to agricultural productions.
' By contract with a railroad company whose line crosses the outlet.
_of the lake, the crossing was so constructed as to exclude the backing’
‘or overflow of waters from the Klamath River into the laké basin,-
stes being provided at the center of the outlet. :
- - In the case of Churchill Company v. Kingsbury (174 Pac., 329),ﬁ
. involving lands within the area for which survey was sought by the
State, the Supreme Court of California held that the lands are not-
such as inure to the State under its swamp grant but are a part of
the lake bed, stating on page 331 .

The agreed facts. in this case show that the land in controversy is a part of
the bed of Little Klamath Lake, a navigable body of water. Durmg the greater
part. of the year, in ordinary seasons, the land is covered *y the waters of the:
lake. It is uncovered only at times of low water. The extent of land:covered-
by any navigable water must necessarily vary with the tide, or the rise or fall
of the stream or lake. There will always_be some land that is covered or un-
covered as the water is high or low. Such land isno less a part-of the bed be-
cause it is extensive in area,. The record does not sustain the respondent’s
. claim that the waters covering the lands in question are flood waters. The
. stipilation refers only to:the high and low water stages reached in ordinary.

seasons. The lake consists of the body of water contained within the banks ag
they- exist at the stage of ordinary high water.

Neither of the matters adverted to in the foregomg paragraphs are
- controlling in the matter at issue, for if the State ceded the area to-
the General Government it is immaterial whether it forms a part of
the bed of the lake or is swamp land of the character contemplated'
in the act of 1850.

“The act of February. 3, 1905 supra, ¢ ceded to the United States all
the right, title, interest, or claim of this State to any lands uncov-
~ ered by the lowering of the water levels of any or all of sald la,kes‘
- not already disposed of by this State.”

It is. admitted by all parties in interest that water covers: thef N
eiitire area involved during the greater part of the year, and tha*t'{., o
the drainage of the lake bed or-the- exclusmn of any .considerable;: -

- part-of the waters ‘Which normally found:their way into it would -
115594°—voL. 47—19——14
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uncover a portlon of the area 1nv01ved ‘in fact that it Would ulti-

mately uncover all of the lands except the small -area surrounded by

-the: precipitous barks herembefore described and” which ‘constitute
the sump or deeper portion of Lower Klamath Lake. - These lands,

therefore, come within the wording of ‘the statute ceding to: the ; -

- United ‘States all right, title, interest, or claim of the State “to any

laxids uncovered by the lowermg of the waterlevels.” The latter por- -
tion of the clause above quoted-is also, to my mind, significant; that

is to-say, that the State ceded its title to any lands_?‘not already dis-
posed of by this State”” Within the area here in question the State

had, prior to 1905, acqu1red from the United States title to several.

pieces of land and had, in turn, patented deeded, and disposed. of
these areas to private 1nd1v1dualsrand corporatlons If the cession
were not deemed to include the so-called tules area surrounding the
center of Lower Klamath Lake, why was it.deemed necessary and
advisable to include the excepting clause in th act of cession?. The

- ‘Attorney General for the State of California, in supplemental argu- .-
ment, questions this statement, statmg that at the time of the passage:

.of the act of 1905 the State. had in addition to patenting and selling

the lands in the tules area, pending in the office of the. State surveyor -

general eleven applications to purchase strips of land along the
margin of Goose Lake, ten of which were subsequently passed to

patent; sixty-six applications to buy lands underlying Tule Lake, all
of which ‘were subsequently-rejected, and eighteen applications to-
purchase lands underlying thé waters of Lower Klamath Tiake, all of

which were subsequently rejected. These applications-to purchase

referred to by the surveyor general could not have been regarded by

the legislature as a disposal, because none of them had been allowed.
- Therefore; no lands within the inner area of Lower Klamath Lake or
any of the other lakes had, at dite of the act of cession, been  already

disposed of” by the State. It follows, therefore, I think, from the
feservation so made by the State Legislature, that they 1ntended to

dé"and did cede all of the lands within Lower: Klamath Lake,

portion of the year, excepting fromythe cession, however, lands w1th1n
the tule area’theretofore disposed ‘of.

It-seéms to me that the 41st Leglslature of-the: State of Cahforma
recogmzed the fact ‘that the State had, by the act of F ebruary3;
" 1905, ceded the area here in dlspute, for in'its joint resolution No: 12,
Cahforma Statutes, 1916, page 1872, it requested: the Senators: and

“Little Klamath 1dke” for’ the “storage of- water connectéd
with the operations of the reclamation service of the United States, and also ced:

‘whether eevered by water during the entire year or during only a

"resent" 1ves of the State in Congress to endeavor to have legis- -

tate of Gahforma the right to use all or any part of the
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ing back to the, state all the:rights; t1t1e, interest or-claim of the Umted States, -
in or to any of the lands surrounding or connected with said lake in Siskiyou.
.- county, ceded to it by the above mentloned act-of the legislature of Calitornia,
to the end that such lake, water and’lands shall be returned ‘to ‘said state, as
‘they. were prior to the approval of said act of the legislature’ approved February
8,-1905,- and -be. governed by the general-laws by which they were governed

- “prior- thereto, reserving,.- however, to the United, States, the right tolower

the water level in said lake, as provided in sald act approved February 3 1905.

_The State of Oregon has also, through its Leglslature, memorlal-.
1zed Congress to- the same-effect.
. If-we dre to resort-to out51de matters:i 111 construlng the intent: and
- effect of t_he act of cession, reference may be had to the fact that
- from February 3, 1905, to July 30, 1917, the State asserted no right,

~ title, claim, or interest in or to the lands involved, but allowed the:

~ Reclamation Service, Department of the Interior, to proceed with:
the Klamath- Reclamation Project, upon the theory that the entire -
-area in question had been ceded to the United States. Large sums
have been spent. upon the project, which would not have been ex-
pended had it not been contemplated to. reclaim these lands; experi-
_ments as to the nature and character of the soil in the area were.
carried on for a number of years by the Government; arrangements.
- made to satisfy certain vested water rights in Lower Klamath Lakes -
contract entered into with the railroad company securing structures:
which control.the ingress and egress of waters from the lake area,.
all of which thmgs were known to the general public and presum-
ably to the authorities of the State of California; but without any
assertion on the part of the State that the lands had not-passed by
cession,. until the filing of the apphca,tlon for this survey, on July;
80,1917, ’
I think, however, it is not, necessary to resort to. these and other‘— .
- outside matters, because of the language of the legislative enactments -
of the State of California herein quoted. In my opinion, these con-.
stitute. a cession of the entire area involved, © ‘not already. dlsposed,‘
of,” by the State on February 3; 1905, and the lands having been. so.
- ceded are now held subject to. d1sp051t10n only under. the general
reclamation laws,.and this Department, is without authority. to recog- -
. nizé or entertain any claim on the part of the State therefor. under’«,,
the swamp-land act or under any other existing laws. e

In my judgment, the title of the United States to these 1ands can
be divested only by act of Congress.

The application of the State for a survey, with a view. to the
tion of and the patenting to the State of the lands under the sw
land act, is. accordmgly hereby denied. . \
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STATE OF CALIFORNIA (ON REHEARING)
" Decided August 13, 1919. L

VOGELSANG Fzrst Asszsmnt Seoretarg/
The State of Cahforma, by its attorney general has filed i in this

office a motion for rehearing of departmental decision” of June 25,

" 1919 (47 L. D., 207), wherein was denied the petition of the State of

California for the survey of alleged swamp and overflowed lands in
the basin of Little Klamath Lake in northern California. :

~ The ground for rehearlng stated is that the departmental decision

is contrary to law, and in support thereof the State urges that the

decision complalned of failed to take into consideration representa-
- tions made by the Reclamation Service to the Grovernor and Legisla-
ture of the State of California prior to the passage of the act of
February 8, 1905 (Cahforma Statutes, 1905, page 4), the limitation
. of granted area “shown by the map of the United States Geological
Survey,” the prior listing and patenting to the States of Oregon and
California under the swamp-land act of lands adjacent to and of

similar character of those here mvolved and the decision of the

/ i

Secretary of the Interior in State of Cahforma et al. ». United States -

(24 L. D., 68), directing a survey of some of the land embraced in the .

present apphcatlon It is also pointed out that under the present
condition of the record, there is no evidence before the Interior De-
partment upon which to base a ﬁndmg as to the physical charac-
teristics of the land.

In construing the act of the Legislature of the State pf Cahforma, ‘

the Department would not be warranted in varying the terms of a
plain statute and placing thereupon a construction inconsistent with
its language, because of representations made by individual agents of
the Department pr1or to the law’ s enactment if such representatlons
“were made.
It may be stated, however, that the Reclamation Serv1ce does not
“admit having made any represcntatlons inconsistent with the con-
clusmn reached by the Department in the decision complamed of.
‘The reférence to the map of the Geological Survey in the act in
question was merely one of geographlcal location or designation of
~ the several lakes named in the act, and is not construed as a defini-
tion of the boundaries of the lands ceded.

The remammg contentions deal with the alleged character of the

land as swamp and overflowed, a question which was several times

stated in the departmental decision to be 1mmater1a1 because whether
the lands were swamp and overflowed or covered by a body of water,

and therefore a part of the lake, if they were ceded by the State of
California to the United States by the act cited, they are not now
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~ subject to survey and disposition under the swamp-land act, and

their character, and the decision of the Secretary of the Interlor,
.rendered in 1897, many years prior to the passage of the act of
cession, would have no bearing whatever upon the question at issue.
Nor would the fact that the United States had theretofore patented
'some of these lands under- the swamp-land act have any bearing, if
the undlsposed of lands ‘were subsequently ceded by the Sta.te to the
"United. States. =~

. While the departmental decision discusses the entire sub]ect a
paragraph upon page 11 of the demsmn sta,tes the grounds con01sely

as follows: " : : : -
S | think, however, it is not necessary to resort to these and other outs1de
matters, because of the language of the leglslatlve enactments of the State of
California. herein quoted. In my opinion, these -constitute a cession of -the
entire area involved “not already disposed of” by ‘thé State ‘on February 3,

1905, and the lands having beéen so ceded are now held subject to disposition.
only under the. general reclamation laws, and this: Department is without au-

thority to recognize or entertain any claim on the part of the State therefor_‘ =

-under the swamp—land act or under any other ex1stmg laws

- The motion for rehearmg states no. pomt not given. careful con-
sideration i in the original decision, and a reexamination of the record
discloses no reason for departure from .the conclusmn heretofore
reached. The motion is denied. : ~

| REGULATIONS FOR THE SALE OF LOTS IN BROWNING TOWNSITE
- WITHIN BLACKFEET INDIAN RESERVATION 'TETON COUNTY
MONTANA,

" INsTRUCTIONS.

DEPARTMENT OF THE. INTERIOR,
: - Washington, D. 0. June 30, 1919
The COMMISSIONER OF THE GENERAL LAND OFFICE :

Under the provisions.of the act of March 1, 1907- (34 Stat 1015
1039), you are directed to cause the unreserved Iots and the lots Whlch
are not entered by those having a preference rlght by virtue of resi-
dence and substantial improvements prior to the date of sale, in the
Townsite of Browning, within the Blackfeet Indian Reservation, .
Teton County, Montana, to be offered for sale at public outery under
the supervision of the Superlntendent of the Opening and Sale of
Indian Lands, at not less: than their appralsed value, on August 4,
1919, and continuing thereafter from day to day, Sundays and hoh— N
days excepted, at the town of Browmng, in the manner and unde1
the terms heremafter prescrlbed
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Manner. ——Blds may be made either in person or by agent, but not
vby mail nor at any time or place other than the time and place when . -
the lots are.offered for sale hereunder, and any person may purchase

_any number of - lots for Whleh he 'is the highest | bldder Bidders will
ot be required to show any qualifications as to age, 01tlzensh1p or
‘otherwise. - If any successful bidder fails to make the payment -
requlred on the ‘date of the sale, the lot awarded to him shall ‘be
reoffered for sale on the followmg day.

Terms—Payments will be required as follows: No lot will be d1s-
posed of for less than $10, and any ot sold for $10 must be paid
for on the day it is sold; the minimum of $10 and at least 25 per

- centum of the bid price of each lot sold for more than $10 must be
" paid on'the date of the sale, and the remalnder, if the price bid is

* $50 or Tess, W1thm one year from the date of the sale; if the price -

.bid be -over $50 and less:than $100, 75 per centum of the cost may
‘be divided into two -equal payments: due, respectively, one.and ‘two
‘years from the date of the sale; if the price bid be $100 or more; the
75 per centum rtemaining unpald ‘may be divided ‘into three ‘equal
payments, due, respectlvely, one, two and three years-from-the date -
of sale. .No entry will be allowed until payment has been made in
full for the lot, but in case of partial ‘payment the register will issue
'a nontransferable memorandum duplicate ‘certificate “showing ‘the
" amount of the bid and the terms of the sale, and reciting the right
of the purchaser to make entry upon completing the payments; the
receiver in such case will issue a memorandum receipt for the money
‘pald Nothing herein will prevent the transfer of ‘the ‘interests se- -

-cured by the purchase and the partial payment of the lot, by deed, - 7

-but the assignee will acquire no greater right than that of the original
purchaser, and the final entry and patent w1ll issue to the original
purchaser when all payments are made. -

Forfeiture—If any person who has mode partiol payment on the

"ot purchased by him fails to make any succeeding payment required -
under these regulations at the date such payment becomes due, the
money deposited by such person for such lot will be forfeited a,nd the
‘lot, ‘after forfeiture is declared, will be subject to dlSpOSltlon “Lots
remaining unsold at the close. of sale or thereafter declared ‘forfeitéd

“for nonpaymerit of any part of the purchase price under the terms

of the sale will be sub] ect to prlvate entry for cash at thelr appra1sed B .

: value
. All persons are Warned agamst formmg any combmatlon or agree-
‘ment which will prevent any lot from selling advantageously or

which will in any way hinder or embarrass the sale, and all persons .

:so offending will be prosecuted under section 59 of the Crlmlnal B
Jode of the Umted States, which reads as follows: :

“ Whoever before or at the time of the pubhc sale of any of the lands of the
United States shall bargain, .contract or agree or attempt to bargam, contxact,
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or'agree with any other person, that the last-named person shall not bid upon
.or . purchase the land so offered for- sale, .or: any parcel- thereof; or whoever
by 1nt1m1dat10n, combination; or unfair management, ‘shall hmder or prevent
or attempt to hinder or prevent, any person from bidding upon”or purchasmg‘
-aniy tract of land so offered for sale, shall be firiéd not more than one thousand
dollars, or imprigoned not more ‘than two years; or both o

- 'The Superintendent of the Opening and Saleof Indian Lands will
‘be, and he is hereby, authorized to’ apprmse any unappralsed lot or ‘to
cause any lot to be reappraised which in his ]udgment is not ap-
_praised at the proper amount, and he may: reject any and all bids for
-any lot and at any time suspend ad] ourn, or postpone the sale of any
lot or lots to such tlme and place as he may deem proper.

-'S. G. HopgiNs,
' Asszstant Seoretary

REGULATIONS ‘FOR THE SALE OF LOTS-IN. TI-IE TOWTTSITES’ OF, ‘
. - DESMET,. WORLEY, AND PLUMMER IN THE FORMER COEUR -
D’ALENE INDIAN RESERVATION o » ‘

INSTRUCTIONS

DEPARTMENT OF THE: INTERIOR,
‘GENERAL LAND: OFFICE, . .
; : Waskmgton, D. 0 J uly 1,.1918.
_THE HONORABLE x
o THR SECRETARY OF THE INTERIOR‘ o

" There appears to be'a demand for the public sale of the forfelted
‘unreserved, and unsold lots and tracts in the ‘townsites of Desmet, .
“Worley, and Plummer, in’the former Coeur d’Alene Indlan Reser-
vation, Idaho. : ‘ :

1, therefore, recommend that under the prov1510ns of the act of
June 21, 1906 (34. Stat., 337), the forfeited unreserved ‘and unsold -
lots in the townsites of Des:met arid Worley; and under said sct, and
‘the act of August 4, 1916 (89 ‘Stat., 485), the forfeited unreserved'
"unsold lots and acre tracts in Plummer towns1te, ‘be offered “for sale
at public outcry, under the supervision’ of ‘the- Supermtendent of .
Opemng and Sale of Indian Reservatlons, at hot less ‘than their
“appraised value on the dates, at the’ places, 0 the manner and
under the terms hereinafter preseribed. = * b

Timé and Place of -Sale—Desmet ' at Desmet’ July 24 Wor’ley at
Worley July 955 and Plummer at' PluiiierJ uly 26; 1919 begmmng
‘on. the dates mentloned and’ contmmng thereafter- from day to day,
Sundays and- hohdays excepted, as long as may be necessary, - * °

Manner—Bids may be made either‘in person or by agent, but 1ot
by mail nor at any-time or place other than ‘the time and- place when
“the lots and tracts ‘are-offered *for sale hereunder, andany ‘person
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may purchase any number of lots and tracts for. which he is the
highest bidder. Bidders will not be required to show any: qualifica-
tions as to age, citizenship, or otherwise. If any successful bidder
fails to make the payment required on the date of the sale, the lot
" or tract awarded to him shall be reoffered for sale on the following
. day .
Tewns—Payments will be. required as. follo'ws No lot or tract
will be.disposed of for less than $10, and any lot or tract sold for
'$10 must be paid for on the day it is sold the minimum of $10. and
at least 25 per centum of the bid price- of each lot or tract sold for -~
more than $10 must be pald on the date of the sale, and the re-
" mainder, if the price bid is $50 or less, witliin one year from the
date of the sale; if the price bid be over $50 and less than $100, 75
per centum of the cost may be divided into two equal payments due,
,respectlvely, one and two years from the date of the salej if the
‘price bid be $100 or more, the 75 per centum remaining unpald may
be divided into three equal payments; due, respectively, one, two
and three years from the date of sale. No entry will be allowed
until payment has been made in full for the lot, but in case of
partial payment the register will issue a nontransferable memo-

" randum duplicate certificate showing the amount of the bid and the

terms of the sale, and reciting the right of the purchaser to make
entry upon completing the payments; the receiver in such case will
issue a memorandum receipt for the money paid.. Nothing herein
will prevent the fransfer of the interests secured by the purchase
-and the partlal payment of the lot or tract, by deed, but the assignee
will acquire no greater right than that of the original purchaser,
and the final entry and patent will issue to the original purchaser
when all payments are made. .
Forfeiture—If any person who has made partial payment on the
lot or tract purchased by him fails to make any succeeding payment
required under these regulations at the date such payment becomes
-due, the money deposited by such person for such lot or tract will be

forfelted and the lot or tract, after forfeiture is declared, will be sub-

ject to dlSpOSltlon Lots or tracts remaining unsold at the close of
sale or thereafter declared forfeited for nonpayment of any part of
‘the purchase price under the terms of the sale. will be subject to
private entry for cash at their appraised value.

All persons are warned against forming any combination or agree-
. ment which will prevent any lot or tract from selling advantageously -
“or which will in any way hinder or embarrass the sale, and all per-
sons so offending will be prosecuted under section 59 of the Criminal
Code of the United States, which reads as follows:

e Whoever before or at the time of the public sale of any of the lands of the :
Umted States, shall. bargam, ‘contract or agree or attempt to bargain, contract
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‘or' agree with any other pérsox’:, that the. laét named person: shall not bid wpon = - - ’

or purchase the land so, offered for.sale, or any parcel thereof; or whoever
by 1nt1m1dat1on combmatlon, or unfalr ‘management, shall hmder or prevent
or attempt to hinder or prevent, any ‘person. from bidding upon ‘or purchasing
any tract of land so offered for sale, shall be fined not more than one thousand
dollars, or imprisoned not more:than two-years, or both.” .- ]
The Supermtendent of the Opening and Sale of Indian Lands will
“be, and he is hereby, authorlzed to appraise any unappmlsed lot or
tract, or to cause any lot or tract to be reappraised which in his.
]udgment is not appraised.at the proper amount, and he may reject
any and all bids for any lot or tract and at any time suspend, ad-
~ journ, or postpone the sale of any lot or Iots, tract or:tracts, to such
,tlme and place as he may deem’ proper.
CLAY TALLMAN,
Oommzsszoner.f
. Approved:
* 8. G. Hopgixs,
Assz’s tant ;S’ eéretary. :

LEAVES OF ABSENCE Ol\T ACCOUNT OF DROUGHT CONDITIONS :
Act of July 24, 1919,
INSTRUCTIONS. IR
[Glrcular No. 652:] | . ‘

DEPARTMENT- OF THE INTERIOR,
-GEnEraL Laxp Orrice, - .
' Wa;s'kingtdn,' D. O.; July 29, 1919.
RecisTers aND Recrrvess, ’ L R Yt
UniTep States Laxp OFFIGES'

A clause in the ‘Agricultural Approprlatlon Act of July 24, 1919
(Pubhc No. 22), provides as follows: '

- % That- any homestead settler, or entryman who, during the - calendar year
1919, finds it necessary to leave his homestead to seek employment in order to
obtain food and other necessaries of life for himself, family, and work stock,
because of great and serious drought conditions, causing total or partial failures
of crops; may, upon filing with the- register and receiver proof of -such condi-
" tions in the form of a corroborated affidavit, be excused ‘from residence upon .
his homestead during all or part