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1906, June 11 ,(34'Stat.; 233), forest .
homesteads ... 43,121, 283, 285, 510
1906, June 20 (34’ Stat., 586), see--
- tion 4, fmal natuxahzatmn pa~
pers 297, 321
1906, June 30 (34 Stat., 697 763),
section 6, salaries . _______L__._
1907, March.2 (34 Stat.; 1245), un-
earnedfeesandunofﬁcla]moueys_ 550, 552
1508, March: 26 (35 Stat 48), sec-
- tion 1, repayment_.__.________ . 760,
116, 117, 231, 434, 441
1908; March 28 (85 Stat., 52) desert

centry 202
Section 1, unsurveyed lands.... = 318
1908, May 20 (35- Stat 169}, drain- )
age 419,438, 442
1908, May- 29 (35 Stat., 460), Stand-
- ing Rock'lands 376
1908, May 30 (35 Stat_., 558),‘ Fort
Peck lands____._.__ 75, 76,118, 282,.380
1909, February 19 (35 Stat., 639)._ 510
< Section: 1, enlarged homesteads_ 321
Section 8, additional home-
steads ... ____ 28, 84,111, 431, 432
1909, March 3 (35 Stat., 844), sur-
face rlgh’m 145, 151
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1(‘09 March 3 (35 Stat 845),: re-
survey 289 505
~1909, "March 4 (35 Stat., 1067, ’
'1107), section 109, officers -of
TUnited States 207
1910, March 15 (86 Stat., 237), Carey
Act . withdrawals-_ _._._-_____ 121
1910, March - 23 (86 Stat, 241),
bonds.. 152,155
1910, June 17 (36.8Stat, 531), en- .
larged homestead-__-____._-_. 181,510
1910, June 17 (36 Stat., 538), Chey-
. enne;and-Arapahoe lands._______ = 66
1910, June 20 (86 Stat., 557, 565), :
New Mexico__._______.__ 219,321, 397
1910, June 22 (36 Btat., 583), agri- ;
cultural entries; coal lands-__-_ 145,

152, 153,:263, 283, 286
1510, June 28 (36 Stat:; 592), recla- )

mation entmes_, 63,65, 228, 229, 370, 387

1910, June-25 (36 Stat 847), with-

drawals, 5,17,
. 19, 84, 35, 49, 183, 147, 221, 377 469
1910 June 25 (36 Stat., 855), section

.« §,--conveyances by Indlans_;___;_

‘Section 9, lands, in-severalty. to
Indians 361
Section. 17, allotments_-_.-___ 286,
345, '862, 427

Section 31, allotments in Na-
“tional Forests______._.____ 284,

.- 286, 287, 352, 863

71910 June 25 (86 Stat.,-884), re: . -
. survey — 289, 505
1911, February 16 (36 Stat., 913),
Red Lake lands. o
1911, February 18 (36 Stat, 917),
~reclamation entries________= .. 115,122

442

1911, March 4-(86 Stat, 1855), :
false ‘accounts o ___.____ ___ 575
1911, - August: 22 (37 Stat.,  33),

Cheyenne and Arapahoe lands___ .. 66
1912, ‘April 23 (87 -Stat, 90), Ala-.

bama ¢oal-lands____...___._.____ 147
1912, April 30 (87 Stat 105),
isolated coal tracts- - __.___. - 147
1912, April 80.(87 Stat., 106), desert-
land. proof 202, 203
1912, June 6 (87 Stat., 123), three- '
286,

"year homestead-___._..__________
. . 321, 368, 416, 509, 5§0
-1912, June 6 (37 Stat, 125), classi-

fication unallotted Indian lands.. - 376
"1912; August 9 (37 Stat., 265), rec-
lamation entries—» . ______: 63, 228
1912, August 9 (37 Stat., 267), set- .
tlers on enlarged homesteads____- 483
1912, August 10" (87 -Stat., 287), -
forest homesteads..——-__—_____ © 286
1912, August 24 (37 Stat.; 417, 487),
section 8, oaths to expense ac-
. counts S 574
1912, August 24 (37 Stat, 497), )
withdrawals_.—._____ b, 35, 134, 469

1912, August 24 (37 S_tat.,' 518, 530),
Cheyenne and Arapahoe lands—..— . 66
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1913, February 11 (37 Stat. -665), .
Umatilla lands.... - - 89
1918, February 11 (37 Stat., 666), . .
enlarged homestead____._._______ 111

1918,- March 4 (37 Stat., 1007),
Indian occupants.______._.____ 44,427

1913, ‘September 30 (38 Stat., 113), .
restoration o __ . ______ 121

1913 December 19 (38 Stat., 242),

San Francisco right of way.___.._ 92, 377
1914, April 6 (38 Stat., 312), inter-
. omarriage___ ... ____ 167, 282,482, 484

1914, April 6 (38 Stat., 318), sub-

sistence in District of Columbla__
1914, July 17 (38 Stat., 509), phos-

phate, ‘etc., lands__ 5, 6,19, 20, 35, 46, 49
1914, .August 1 (38 Stat.,.582), sec-

569

tion 9, Fort Peck .allotments_____ . -381
1914, August 3 (38 Stat., 681), Fort.’
. Berthold lands 147
1914, August 13 (38 Stat., 686),'
reclamation___._______.______ 114,188
Section .9, additional charges__. 400

Section 13, farm units, ete__ 228, 417
1914, September 5 (38 Stat., 712), :
second . homestead and ~ desert.
entries - ; —~—-. 105,225
1915, March 8 (28 Stat., 855), deposi- -

tions 583
1915, March -3 (38 Stat 956), en-

larged homestead-_—.___ 28, 84, 111, 244
1915, March 4 (38 Stat,, 1188, 1161),

section 5, desert’ entrles _________ 40,

41, 48,71, 82, 205, 206 388, 415
1915 March- 4 (38 Stat., 1215),

reclamation entries: 386
1916, April 11 (39 Stat., 48), Indian-
occupants : 44
1916, May 8 (39 Stat., 65), assign- .
ment of reclamation entries_____ 63
1916, June 9 (39 Stat., 218), Oregon
& California R. R. lands_.______ o 447
Section. 5, preference right.___ 426
1916, July 3 (39 Stat 341), leave
of absence_. . 177
1916, July 3 (39 Stat., 344), en-
larged. homestead_._____ 50,51, 84, 168
1916, . August- 11 (39 Stat., 506), .
. State irrigation d_lstrlcts ______ 807, 517
1916, September 7 .(39 Stat., 742),
mediecal, et¢;, services, Government
-employees —— _. B74
1916, December. 29 (39 Stat., 862),
stock-raising homesteads____;___ 148,

154, 156, 252, 367 440, 510

‘Section 2, designation_.-_____ 503

Section. 3, area~l__ . ___ 472 485

Section 8, preferential rights___ . 445
(39 Btat., 923),

Umatilla lands. .. 59
1917, February 20 (39 Stat., 925),

additional enlarged homesteads__ 57 431
1917, February 20 (39 Stat., 926),

a3

second’ homestead—____._____ 70,459
1917, February 23 (39 Stat, ,937), ;
Cheyenne and Arapahoe lands-_._ "~ 66
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. 213,214 soldiers under 21 years of age_._ - 451
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i DECISIONS
- RELATING TO

THE PTIBLIO LA‘\TDS

NORTHERN PACIFIC RY GO

Drecided Dccember 31 1915

QELECTIONS UNDER Ac'r OF MARCH 2 1899

To entltle -the Northern ‘Pacifie Raﬂway Company to make selectlon under,
the ‘act of March 2, 1899 (80 Stat.; 993), it must not ‘only appear. that.the
i land is not of Xnown mmeral character at’ the ‘dateof the selectlon but-it
*-moust ‘have been returned as nonmmeral at. the date of actual government
survey ; and ‘a return: by the surveyor that ¢ mining operatmns are now-
bemg carried on to.a great extent; mineral 1nd1cat10ns are found in nearly
- all parts of the ‘township,”; does. not constitute a  nonmineral return and '
: ‘Iand s0 returned is not subJect to selectlon unde1 fhat act.

. J ONES; Fzrst Assistant Secretary

“The Northern Pamﬁc Railway Company has appealed from the de-
cision of the General Land Office, rendered J anuary 12, 1914, holdlng’;

for- re]ectlon its selection list,- Coeur d’Alene 07892, for unsurveyed .-

lands which were, when ad]usted after later: survey, the SW. 1 NW. i,'
W. 3 SE. ¥, Sec: 4, lots 1, 5, 7 and 8, and SE. } NE. landElSE
“Sec 5, lots 1; 2,3 and 8, and NE: i-, and SE. £ SW. 1, NE. § SE
Sec: 6, NW. lNE &,Sec 9, T. 50N R.4E., B M.
‘This selection was made: under the aet of March 2 1899 (30 Stat

. 993); ‘which. authorized that company: to rehnqlnsh to the Umted" :

States its title to. Tands owned byiit Wlthln the Mount Ranuer N a-i .
tional Park and select in’ lieu'thereof— = = , o
s An equal quantity, of non- mlnelal pubhc lands, so class1ﬁed as nonmlneral at‘
_the tlme of actual government survey R :
"The: surveyor “who surveyed the townshlp here 1nv01ved 1n hIS
returns, sald that " _ SR . o
Mlnmg operatmns are-now bemg carrled on: to a gleat extent Mmeral 1nd1- ‘
i catlons are found in nearly all parts of the township; - : :
The dec1s1on appealed ‘from is. based on the- ground that that rve-
turn does not amount to such a, classification of. the land as is requlred S
by the statute.to support the selection. ' R
. The-act. of 1899 confers upon’ this: Department the power to pass ,
" title under-it-when, and: only when, the land invélved is. both non--
mineral in:fact- and also shown to be nonmmeral by the sulveyor ‘s
Creturn. oo . BT -
4587 —17——v0L 46————-1
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- “Two elements are separately enumerated [in the aet] The 1and
selected must (1) not have been known to be mineral in fact at the
date of selection, and (2) it must have been returned as nonmineral
at the time of actual Government survey.” State of Idaho et al. ».
‘Northern Pacific Ry. Co. (87 L. D., 185, 139).  “The lands author-
~ ized by Congress to be taken by the rallway company . . . must not

only (1) have been classified by the Government surveyor as non- . -

mineral, but (2) must (also) be nonmineral in fact.” Northern
Pacific Ry. Co. ¢t al. ». United States (176 Fed., 706). “In other
words, the lands authorized by Congress to be taken by the railway
company must not only (1) be in fact nonmineral but (2) must also

have been so classified as such by. the Government surveyor. Con- L

gress has thus established a rule of ev1dence by which the Department
_must be. controlled,” and it has ne power to approve selections in
“cages Whele either of these requ1rements 18 lackmg Northern Pamﬁc
- Ry:.-Co: (40 L. D., 64, 67). :

In support of the appeal n thls case it is urged that the return

amounts to no return whatever as to the mineral character of the -

land and, that, therefore, it must be construed and accepted as a non-
mineral return and considered as sufficient. to support the selection
under the rule announced and followed by this: Department in ‘the
- eases of Bedal v. St. Paul, M. and M. Ry. Co. (29 L. D., 254) ; Daven-
port ». N. P. Ry. Co. (32 1d , 28) ; St. Paul, M. and M. Ry Co.. (34 id.y
211), and State of Idaho 2. N P. Ry Co.. (37 id., 70" and 135). - o
In all of these cases except Davenport’ ». N. P. Ry Co. there wasan
- entire failure on the part of all the surveyors to even. attempt in any -
manner whatever, to actually return any of the lands in any. of the
townships there involved as bemg ‘either mineral or nonmineral in.
character; and in Davenport v. N. P. ‘Ry. Co. the surveyor specifically :
»ment1oned certain partlcular parts of the townshxp there involved
" as containing mineral, but was s11ent -as to other’ parts which 1n-7
cluded the selected lands involved in that case. v
~ In those cases this Department held that the fallure of the sur- -
veyors to make any return whateves: as to the mineral or nonmineral
-character of the selected land was tantamount to a nommneral return,
and justified the presumptlon that the lands were nonmineral. This
_ rule can not be applied in the present case, because here there wasa
return, and, while this return did not make specific reference to par-
ticular: tracts, and. is possibly equlvocal and uncertain, it can not be
. said that it, either through omission, or by dlrect reference class1ﬁed ’
the selected tracts as nonmineral.: P
_ It is.contended on appeal that any return which does not pomtwely
“classify the lands as being actually mineral.in character must be ac-
cepted as a nonmineral classification under the act of 1899. This
~ contention lacks support of even the most liberal construction which
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can possibly be given the words of the act: The statute does not'in -
words declare that a selection of the kind here involved must be re-- -
jected when, and only when, the lands are returned as mineral. It g
says that such selections. can be approved. when, and only when, the -
lands are refurned as nonmineral. - Under the most liberal construe-
tion all that.can be poss1bly said is that this Department is authorized

- to-approve such selections in-cases and only in cases where it is ap-’

parent either from the surveyor s s11ence or from the language of:his .
return that he sntended to retum the land ‘as nonmineral. “If he ;

did not so intend. there was no return, and there can be no selectlon,l'
even if the lands be actually nonmineral: '

. This: Department is, therefore, of opinion:that under the return by
the surveyor in this case it is neither. ]ustlﬁed 111 approvmg the selec- )

tion nor even empowered: to‘do ‘so:
Butaside from. these considerations this Department ought not to"

~ “approve this selection upon the record now before it,‘even'if the sur=
, Veyors return standing alone permitted that action, because there .

-1z -evidence -of record in' the General Land Office other ‘than -the ‘

surveyor’s return, which tends to show that the 1ands in sectlons 5
~and-9 are minéral.. - w

"All of the odd—numbered sections in sa,1d T 50 N “R. 4 E were, :
without protest from the company and with departmental approval g
classified as mineral lands under the. act of February 26, 1895 (98
Stat., 688); before the selection here involved was: made, and the "
company itself declared them to be mineral in charactér when it, even':
- before -that ‘classification,.assigned them as mineral bases f01 the
selection of other lands under the indemnity provisions of ‘the’ or1g1- :
nal grant to the Northern Pacific Railroad Company. o

While a classification under the act of 1895 might not of 1tse1f 80
overcome a surveyor’s nonmineral return as to defeat a selection un-
der-the act of 1899, that fact is Worthy of consideration if it is not’
controlling where, as here, the surveyor’s return is at best equivocal:
See State of Idaho ez al:-v. Northern Pacific Ry. Co. (37 L. D:, 185,
7139). Where there is' doubt ds to the meaning of the surveyor s Te-
turn, the previous assertion by the company that the lands are min- .
reral -and their olass1ﬁcat10n as such by the land department are
probatlve facts upon the main.issue. :

The de01s1on appealed from was correct and is aﬂirmed and the\”
selectlon hst is hereby re]ected

' NORTHERN PACIFIC RY. CO.

Motion for rehearing of the Depa'rtmeht’s de01s1on of December
- 81,1915, 46: L. D 1 den1ed by Flrst A551stant Secretary J ones,
F ebrua,ry 16 1916 :
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NORTHERN PACIFIC RY GO
Demded January 26, 1916.

SELECTIONS UNDEB ACT or M&RCH 2, 1899.

. Selectlons by the Northern Pacific’ Rarlway Company under the act of :
o March 2,.1899 (30 Stat., 993), are limited to * nonmineral lands S0 classr-
©. fied ‘as nonmineral’ at’ the ‘time ‘of the ‘actual: vovernment survey;” and -
~- where the surveyor- reported that.“ there are many indications of the pres-
H‘,_'ence of ‘mineral,” gold,. copper, .and silver, though no, veins -have been -
- located;” » the land, not_being of the class named, is not subJect to selectlon
- under that act, even though it'be 1n fact nonmmeral

‘ JONES, First Assistant Secretary - G
I return herew1th unapproved, clear llst No 81 submltted w1th
your [Comnussmner of the General: Land. Office] letter of Novem-
*_ber 16, 1915, involving lands in T. 10 S, R. 4 E. Oregon, act of-
: March 2, 1899 (30 Stat., 993), for the reason- that in my opinion,
' there is no-authority for the approval of the selection. - The statute .
in- question limits the company to the selection of ¢ ‘ nonmineral lands

“so classified aénonminera’l at the time of the actual Government sur-- -

- vey.”  This land was not elassified as nonmineral at the time of Gov-
érnment survey, but, on the contrary, the surveyor reported. that
“there are many 1nd1cat10ns of the presence of mlneral gold copper,
‘and silver, though ne veins have been located.” =
:*.Under:the law, therefore, the land was not. subject to selectmn by -
~the’company, nor is this Department warranted in approvmg the"
- list, presented; for even if it be in"fact nonmineral land, it is not
“-land of the class and character sub]ect to selectlon under the a,ct of :
March2 1899, supra. - =t '
J'AMES RANKINE
Deczded June 28, 1916,

FINAL Proor—~FEEs  AND COMMISSIONS-——WITHDRAWAL , : »
‘ No ‘vested right -i§.acquired by submlsswn of final proof upon 8 homestead

= entry before a: United States commlssmner, and - ‘deposit, ‘of the: requisite .~

- fees and commlsswns with h1m, -prior to: recelpt thereof by the local oﬂicers -
PBACTICE—-—FEES AND COMMISSIONS——UNITED S‘I‘ATES COMMISSIONER, -
CA Umted States commlssmner is w1thout statutory authorlty to receive

- moneys on account of fees and commissions; and where these are deposned'

;. with him in connection with: the: making of final’ proof for: transm1ssmn -
to the local officers he acts merely as. agent for the entryman, who: can not-.
be held to have done all that the law requires to entitle him to patent and-
a vested right to the land unt11 sueh fees- and commlsswns “have been paldf
to the local oﬂicers

- Jownms, First Assistant Secretm'y
. This is-an'appeal by James Rankine from the dec1s1on of the Com-»
missioner of the General Land Office, of Octobe_r 12, 1915, requiring -
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" him to apply for clas;51ﬁoat10n as nonmmeral of the N 3 SE 3 and
N. 1 SW. 4, Sec. 27, T. 46 N., R. 98 W., 6th P. M., Lander, Wyommg,'
’embraced in’his homestead entry 03140 ‘and declarmg that in default,
“patent therefor, if isstied, would contain a reservation to the United -
States of all petroleum or gas deposrts contained in the land.
The-entry was allowed April 20, 1908, and final proof was sub—
mltted thereon Aprﬂ 30, 1914, before a Umted States commissioner

at Meeteetse, Wyommg At the time of submlttmg pr oof the claim- -

ant also- depos1ted with ‘the official named an amount to cover the
local land office fees’ and commissions. - The final proof record was,
by the United States comnussmner, transmitted to the local office,
together with the fees and commissions, where it was. recelved May 9
1914, on which date final certificate of entry was issued. -
Subsequent to the submission of final proof but pr1or to the re- -
celpt of the final proof record, ‘together with'the money in. payment' »
-of fees and" ‘commissions, at the local office, the land was, _by Execu- :
tive order of May 6, 1914, ‘and pursuant to the prov131ons of the act

)

‘of June 25, 1910 (36 Stat '847), as amended by the act of August

24, 1912 (37 Stat., 497), 1ncluded in petroleum reserve No. 32.
Upon con51der1ng the entry,-the Commissioner, by decision of"
J uly 27, 1915, adhered to by decision of October 12, 1915 found the :
proof to be satlsfactory, but held that—

The land- having been 1ncluded in. a pet1oleum reserve subsequent to entry,
you.are directed to advise the' -party in. accordance with paragraph 10-b of
) erculal No.- 893, 0of March 20, 1915 containing 1nstruct10ns, under the act of
o July 17, 1914 (38 Stat,, 509) that patent, if issued; will contam a 1eservat10n

of the petroleum and-gas deposms to the United States in accordance with the Co

said-act of: July 17,-1914, unless; within- thirty days there-is filed in your office -
- an apphcatlon for 'a classification of the:land. as :nonmineral;: together with 'a
.,showmg, preferably the sworn statement of .experts or plactxcal miners,. of: the

- i'acts upon which is founded the knowledge or behef that the land apphed for

s not valuable for petroleum or gas SRR

Appellant concedes that the final proof record and the fees and
commissions may not have been actually received. at: the local office
~until after the date of the order of W1thdrawa1 but challenges the
correctness of the ‘Commissioner’s decision on the ground - that by
submlttmg satlsfactory final proof on his entry six days before the
date of the-order, before an officer authorlzed to take it, and depOSIt-
ing with that officer, to be transmltted to the local office with the rec-

. Jord, ‘an amount: sufﬁc1ent to cover ‘the land ofﬁce fees and’ commis- T
sions, he had, hlmself at the date of the order, fully complied with .

every requ1rement and condition of the homestead law to entitle him

to a patent, and thus secured, at that time, a vested right to the land =~ :

that could not be defeated or otherwise impaired by the order of
- withdrawal subsequently made. He cites Depertmental circular-.of o
March 24, 1905 (88 L.-D-, 480), which requires final proof taken out-
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-gide of the land oi'ﬁce to be transmltted to the land office by the.official -
- taking it, and prohibits its transmission in any case by the claimant;
~and urges that if there was any: delay in the receipt-of the proof and )

‘accompanying fees and commissions at the local office, it was due to

the tardiness of the official before whom ‘the proof Was executed and
: not to any act or negligence on his own part.

In further support of this’ pos1t10n, he cites the unreported de— '
cision of the Department of July 27, 1915, in the case of Edgar H.
Fourt, assignee of Charles C. Garrett; Departmental regulatlons of
'March 20, 1915 (44 L. D., 32) ; and Departmental regulatmns of :
Juneéc 1914: (43 L. D. §22) '

Tt is sufficient answer to these contentions to say that, regardless of
what may be the rule as to final proof taken outside a local oﬁiee, the

~ claimant himself is required to see that the final fees and commis-
sions on hlS entry are paid at the local office. A United States com-
missioner, although-authorized to take final proofs, has no authorlty
under the statute to receive moneys on account ‘of fees and comnns—
sions; even for transmission to the local office. In _receiving such

. money, therefore, he acts merely as the agent of the entryman, and
at the latter’s risk. (Bledsoe v. Harrls, 15 L. D., 64; W. J. Potts,

21 L.D,88)

“The local officers report and it is not denled that at. the date of
the withdrawal order claimant had failed to make payment at the
“local office of the necessary fees and comiissions on his entry. e
had not, therefore, at that time, complied with all the ‘essential re-
‘quirements of the homestead law to entitle him t6 a patent; and, for

that reason, had not then obtained a vested right to the. 1and

. Appellant d1rect‘s attention to-the facts- that the entry long ante-
. dated the order of withdrawal ; that it was seasonably completed and -
perfected -and that the Wlthdrawal ‘act, in eXpress “terms; excepts

from the force and effect of any withdrawal made thereunder, all

lanids which; on the date of the order, are embraced in any lawful
homestead entry theretofore made, which is at that time being main-
tained and perfected pursuant to law, ‘and ‘with respect to which the
entryman shall continue to comply with the law. He therefore urges .
that the land was wholly unaffected by the order and, hence, that -
in any. event, he is entitled to an unrestricted. patent on his’ entry,
unless the land shall be positively shown, as the result of ‘a hearing,
to-have been known to be valuable for" nnnelal at the date of final
proof and payment. A sufficient answer to this contention is found
in ' Departmental circular of March 20, 1915 (44 L. D., 82), wherein
it is declared that a withdrawal will be deemed prima ;"a:cze evidence. .
" of thé character of the land ¢overed thereby, for the purposes of the
act of July 17, 1914 (38 Stat., 509), making . prov1smn for agricul-
tural entry of lands Wlthdrawn, or reported, as containing oil and
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certain .other minerals; and that where any nonmineral application
-to select, locate, enter or;purchase has preceded the withdrawal, and
is mcomplete and unperfected at such date, the claimant, not then
. having secured a vested right in the land, must take patent with a
Treservation, or sustain the burden of showmg at a hearing, if one be "
ordered, that the land is, in fact, nonmineral in character, and there-
- fore not - of the - character intended - to be included within the
*withdrawal..

No reason is seen, therefore, to disturb the Commlssmner s dec1s1on
Tt is, aceordmgly, aﬂirmed '

J AMES RAI\IKINE

Motlon for rehearmg of :the Department’s demsmn 'of. June 28 v
1916. (46 L. D., 4), denied by First Assistant Secretary Jones,
- July 22, 1916; prior decisions modified by First Assistant Secretary -
Vogelsang, on reconmderatlon, March 12, 1917: See 46 L. D., 46.

STATE OF MINNESOTA v IMMIGRATION I.AND GO
Deczded June 29, 1916.

. RAIL‘ROAD LAND——RIGHT oF PURCHASE———ACT oF MarcH 8, 1887

La 1d erbraced Wlthm a rallroad mdemmty selection presented in accordance :

: w1th Departmental regulatlons and - accepted and. recognized by the local :

officers was not “undisposed. land of the United States” within the meamng

of the act of August 3,-1892, and did not fall within the grant to-the State

of Minnesota made by that act; and upon subsequent, cancellation of such

‘ indemmty selection the grant did not attach thereto, but the land became
pubhc domaln subject to disposition under approprlate laws.

Jones; First Assistant Secretary: S

The State of Minnesota has appealed from the de01s10n of the
Commissioner of the General Land Office, dated January 26, 1915,
dlsmlssmg its protest agamst cash purchase, ‘made February 10 1910

;by the:Immigration Land Company, for lands aggregating 2368.95 ’
' acres, and: descrlbed as follows (Crookston, Mlnnesota 05008):

. SU‘BDIVISIONS X SEc T N. R W
© W.3NE 3 N 3NW. 3, DiNW I,SE %sw LEW. 3
T BEL 3 SESE SB 3l : : "2'21” 143«‘36‘
. Lots 1,2,8, B, 3 SW. 4, SW. } ; SE. 3o : 23 148 .86
CN.3NW. 3, SW. 3 NW, &,E esn 4, SW.3SE. $_._ 25 143 36
SE. +NE. 3, NW. %, SW. 4, N3 SE. 4, SE. $ SB. } ____ - 27 143 - .36
©W.3NE. N3 NW. ;},sn 3 NW. L. 729 143 . 36
‘ :Lots123NW%\Tnz,sgNma,Danz,ng e i
©OSW. 3, NE-} SE. do : 8L 143 86
Lot 1 : : .83 148 . 36
N. } NE. %, N. 3 NW, &, SW. 1 NW. 4 NE. -;{sw oo
NE. + SE. 1 : 35 148 36

Lots 1,'2, SE. § NE. 4 , i - 1. 140 36
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'The protest was initiated March 5y 1912 and related to the- follow-.
mg described lands, aggregating . 1616 49 acres, sﬂ:uated W1th1n the .
hmlts of what is- known as the Itasca State Park: Eog

SuBDIVISIONS. . . ‘ ”SEc.' T, NR w.
- N%NWé,SEéNWi,W&NEi,W%SE&,SE% R
S SHL 3, SE. 3SW. 3 : S 21 143 36 -
S Tots1,2, 8, B3 SW. 4, SW. 3 SE. 3ol il 23 143 36
N. 3 NW. %, SW..1 NW. 4, SW. 1 SE. §, B. gsma _______ 25143 86
NW..3, SW. ?;,SE 3 SE. a,len 4 SE. 3 NE. 3. . .27 143 - 36
Lot 1 83 143 36

' N. 3 NE. 4, N. 3 NW. 4, SW. 1 NW. 4 NE. J;SW 3,
NE. } SE. }- e i .85 143 36

" The lands in controversy are within "“the second indemnity limits
_ of the grant to the Northern Pacific Railroad(now Railway) Com-
. pany, under the act of July 2, 1864 ‘(13- Stat., 365), as amended by
*the joint resolution of ‘May 31 1870 (16 Stat 878). They were
* selected by the Northern Pamﬁc Railway Company per list No.-12,

filed October 15, 1883, at Crookston, Minnesota. The bases given in

support of the selectlon were lands claimed to have been excepted
from the company’s grant of July 2, 1864 by reason: of the with-
drawal subsisting at the date thereof on account of the grant to
aid in the construction of the Lake Superior and Mississippi Railroad

o made by the act of May 5, 1864 (13 Stat., 64). - They were conveyed

* by the Northern Pacific Raﬂway Company, by Warranty deed, dated
- J anuary 14, 1891, to Frederick Weyerhaeuser ef al.;. whose tltle, by
mesne conveyances, passed to the Immigration Land Company The'
consideration: paid to the Northern Pacific Railway Company ap-
pears to have been $1.50 per acre, it being asserted that there was also
a further consideration paid-for the white pine timber standing upon
the lands; makmg the total - cons1derat10n approxnnately $4 00 per' :
acre o
- 'The act -of August 3, 1892 (27 Stat 347 ) granted certam lands to:

the State. of Mlnnesota for park purposes.  April 19, 1893, the-rail- -
~way company filed its rearranged list No. 12, setting forth the selected
land and the base land, tract for tract. The list was held for cancel-

: latlon, as to the lands here involved, by the Commlssmner of the
- "Geéneral Land Office, March 20, 1907, upon the authority of the
Northern Lumber Company . O’Brlen (204 U."S.; 190), decided
January 14,1907, The application to purchase, being under section 5
of the.act of March. 3, 1887 (24 Stat., 556), was filed by the Tmmi-
gration - Land - Company, February. 9 1907. - The Commissioner’s
order. of cancellation, however, was’ suspended by an order of the -
" Secretary of the Interior, dated Aprll L 1907 but became ﬁnally

effectlve October 30 1909

i
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The State of anesota clalms under the act of August 3, 1892
'-supra, while ‘the Tmmigration Land Company clalms under’ sectlon
5 of the act of March 3; 1887, supra. -

The act of August 8y 1892 prov1deS'

- That all” und1sposed lands of the Umted States s1tuated m the followmg
subd1v1s1ons, accordlng to the pubhc surveys thereof to wit : Sectlon six of
township one hundred and :forty-two ; sections. six, seven eighteen,. mneteen :
thirty, and thirty-one. of townghip one ‘hundred- and’ forty-three, all in ‘range
thlrty—flve sections - one, two, three,; and” four of . townshlp one:-hundred :and.
forty-two, and sections one, two, three, four nme, ten, eleven, twelve thirteen,
‘fourteen, fifteen, s1xteen, twenty-one, twerty-two, twenty-three twenty-four
twentv-ﬁve. twenty-s1x, twenty -seven, twenty-elght thlrty—three th1rtv—four
‘thirty- five, and thirty-six, of township one hubdred and forty three all in range
thirty-six;, situate in the district of lands- sub]ect to sale ‘at- Samt Cloud and
~ Crookston, Minnesota,. is. hereby forever granted to-the State of Minnesota; to -

be perpetually used by said State as “ands for .4 public' State park: Promded- )

That'the land hereby granted shall revert to the Unlted States, together w1th
all improvements thereon; if at any time it shall cease to be exclusrvely used for
. -a- public State park;-or if the State shall not pass a law or 1aws to protect
the timber thereon. . :

Skc, 2. That this act shall not in. any manner whatsoever 1nterfe1e with,
supersede, suspend, modify, or annul the vested rlghts of any pefson, company,

~ or- corporation. in respect to any of gaid lands ex1st1ng at ‘the date of the

passage of this act. - . <
Sectlon 5 of the act.of March 3 1887 ; prowdes-

“That . where any sa1d company shall ‘have “sold to c1t1zens of- the Umted
States, or to persons ‘who have. declared their intention to become such cltrzens :
as ‘a part of its grant ‘lands not conveyed-to or for. the: use of such company,
said lands bemg the numbered  sections; prescrxbed “in: the’ grant and, bemg
cotermlnous w1th the'constructed parts of said road, and where the lands so sold
are for any reason’ excepted fromthe operatlon of the. grant to- sa1d company,
it shall ‘be lawfil’ for:the bona’ ﬁde purchager’ theleof from’ said.company’ to
‘ make payment to the Umted States for said lands @t'the: ordlnary government :
prlce for like lands, and ther eupon patents shall 1ssue ‘therefor to the said bona:
fide purchaser, his™ heirs or ‘assigns 3 Promded That’ all*'lands bé' excepted

from the’ provisions ‘of -this-section . which at” the® ‘date ‘of such sales ‘'were'in ) ‘

the: bona fide occupation® of adverse claimants under the preemptlon or homem
stead - laws ‘of -the United States, and whose- elalms and.-occupation have ‘not
since ‘been’ voluntarily ' abandoned; ‘as” to which excepted lands the said pre- .
'emptlon and ‘homestead ‘claimants’ shill e’ permltted ‘to” perfect their proofs -
“and- entrles and receive patents therefor.: ‘Provided further, That ‘this sectlon‘ :
~shall not apply to: lands settled upon subsequent to-the firgt day of December -

1882, by’ persons cla1m1ng to enter the same under the settlement laws of the" . ]

Unlted States, as to wh1ch lands the partles clalmlng the same as aforesald
‘shall be entltled to prove up and enter as in other hke cases )

The State contends that the tracts were ¢ undlsposed land of the' :
United States ”” at the date of its grant, and that the 11ght ‘of purchase
accorded by section 5 of ‘the act of March 3, 1887, is not such a

“ vested right’ " as’ is protected by sectlon 2 of the act of August 3,
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1892 .The Immlgratlon Land Company contends that the lands Were
not “ undisposed land of the United States” at the date of the grant
‘to the State, and that its right to purchase under section 5 of the
act of March 3, 1887, was such a vested right. " as ig Wlthm the _pur-
view of seetlon 2 of the State’s grantlng act, relying largely upon the
‘cases of Andrew J. Blllan (86 L D 334), and Clogston ». Palmer
(382 L.D.,77). - ..
_ The State insists that the orlgmal list. filed by the rallway com-
pany ‘was not in conformity with the regulatlons of the Department,
“had no segregatlve eﬁ"ect and, therefore, ‘was in no sense & d1sp031t10n

of the land.”

The original list No. 12 embraced a total area of 24,264. 95 acres, in
lieu of which lands as base were set forth to the extent of 24,268.49
acres.: The selected land and the base therefor- were not set forth
tract by tract; but in bulk. ~The. hst bears the followmg certificate

~exeeuted by the reglster. ‘
: UNITED STATES LaAND OFFIcE,
C . C’rookston an,
. : . P O oct. 15th, 1883.
We hereby certlfy that We have carefully and crmcally examined .the fore-
going list of lands claimed by the Northern: Pacific Rallroad Company, under the
grant to the said Company, by ‘Act of Congress approved July 2, 1864, and joint
resolution approved May 381, 1870, and selected by said Northern Pac1ﬁc Rail-
“road Company, by Chas. B. Lamborn"the duly authorized agent, and we have
tested the accuracy of said list by the plats and’ records of this, office, ‘and. that
we ﬁnd the same to-be correct; and we further certify that the ﬁhng ‘of ‘said list
is-allowed and approved and that the whole of said lands are surveyed public
- lands of the United St‘ltes, and.within the Jlimit of Forty: miles on-each side’;
“and that the same are not nor is any part thereof, returned and denommated
as mineral land or. lands, por claimed as swamp lands nor is there any: home- =~
stead pre-emptlon, Stdte, or any other valid clalm to any portxon of said lands
on file or record in this office, ; :
We further certify that the foregomg hst shows an assessment of the fees
payable to us, allowed by .the Act of Congress approved . July -1, 1864; and: con-
: templated by the circular, of . mst1uct10ns dated anuary 24, 1867,. addressed
by the Comm1ss1oner of the General Land Office to ‘Registers and Receivers of.
the Umted States Land Ofﬁces .andthat ‘the ‘said ;Company have paid to the
unde1s1gned the Receiver, the full: sum. of Three hundred and three and 30/100.
Dollars, m full ‘payment and dlscharge of :said fees: [T Dt

~The rearranged list: contams the following. recital

Whereas the Northern "Pacific Rallroad Oompany has heretofore, to wit, on
the 15th day of October 1883 (1uly selected under the. dll‘eCthDS of the Secretary -
of the Inteérior, those certain tracts and parcels of land paltlcularly set forth -
and described in- Crookston Llst No, 12 filed in the. Umted States District Tand
Office at Crookston, anesota, on the 15th day of October 1883, as mdemmty
for .certain tracts and parcels of odd. numbered. sections:of land: within the
place limits of the grant to said Railroad Company, which said tlacts were re--
served, sold, granted, or otherwise _appropriated, or not. free from pre-emption
or other claims or rights, at the time the line of its road was deﬁmtely located,
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in accordance W1th the . provisions of the Act of Congress, approved July 2d

1864; and of. the Joint Resolution of Congress, approved May 81st; 1870; which
lands so ‘Selected . are on and within forty mlles of the line of the sald road S0::
deﬁmtely located. :

*And, whereas, the Secretary of the Intenor has sinee the ﬁlmg of said above
described list, further directed that said list shall be rearranged so it shall” in-
dicate the specific loss in lien ‘of which each specific selection has been made

‘Now, Therefore, to comply with the further reqmrements of the Interlor De-
paltment but not waiving or abandomng any rights or claims heretofme ac-
qu1red by virtue of its selections heretofore made under the d1rect10ns of the
Secretary  of the Interior, the said Northern Pdcific Rallroad Company has
herein des1gnated the 1ands heretofore selected as mdemmty in said Crookston
List No. 12 and no other lands, and has herem set opposite each gpecific de-
scr1pt1on of 1and so selected the description’ of the land lost from’ 1ts grant in -

; place, and in lieu of ‘which such indemnity land is selected.

The regulatmns of November 7, 187 9 (6.Copp’s Land Owner, 141),
concerning railroad selections, required the claimant to-file a list of
" its selections, which list must be carefully examined by the register
and receiver and its accuracy tested by the plats and records of their
office.” Tf found correct, they were required, upon payment of the
requisite fee, to execlte the form of certificate above set forth. The
instructions to the. reglsters and receivers further provided:

It is required that clear lists of approvals shall in every case be made out by -
you, or required of ‘the: selecting agents, affer your examination of the tracts
which you are prepared to certify, showing clearly and WlthOllt erasure the
-description of the jands and ‘the area of each tract; also the aggrega’ce area,
properly footed in-the columns, and set forth ‘in the certificate. v --

As to indemnity selections the instructions stated

’

In the adjustment of all. grants it~ consequently becomes necessary to know
“for what lands lost in place the indemnity selectmns are made, and with the
-view-to the. end you will require the compames to des1gnate the spec1ﬁc tracts
for which the lands selected are cla1med -

The unpublished circular of May - 28 1883, apparently permitted
a- grantee railroad company to make 1ndemn1ty select1ons ‘without
specifying any base therefor. This prac’mce, however, was changed
by the instructions to registers and receivers dated August 4, 1885 .
(4 L: D., 90), which prov1ded

Before admitting- rallroad indemnity selectmns in any case you w1ll requu'e :
preliminary lists to be filed specifying the partlcular deficiences. for' which
indemnity is. claimed. You will then carefully examine your records, .tract by
'tract to ascertain whether the loss to the grant actually exists as alleged You
“will admit no 1ndemn1ty selection without a proper basis therefor. - If:you are in
doubt-whether the company is entitled to indemnity: for losses claimed; you ‘will
transmit the preliminary lists to this office for instruections, and will not place
‘the selections upon record until directed so'to do. -

Where indemnity selections have heretofore been made without: spec1ﬁcat1on
of losses, you will require the companies to designate the deficiencies for whlch
such mdemmty is to be apphed before further selections are al-lowed
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Indemmty withdrawals prevmusly made for the benefit of certain
railroad and wagon road companies havmg been revoked and the
Tands restored to settlement, the Department directed. the .following
form of procedure by the cxrcular of September 6 1887 (6 L D,
131):

As'to lands covered by unapproved selectlons, apphcatlons to make ﬁhngs and
entries thereon may be recelved noted and held subject to the claim of the
company, of which clalm the apphcant must be d1st1nct1y 1nformed and memo— :
randa thereof entered upon his papers.

Whenever ‘such- apphcatxon to_file -or enter 1s presented allegmg upon suﬁi-
cient pmma facie showmg that the land is not from any canse sub,]ect to the
companys r1ght of selectlon notice thereof w1ll be g1ven to- the proper. repre—
. sentatrve of the company, “which will e allowed thlrty days. after service of said

- notice within which to present objections to the allowance of said ﬁhng or entry..

- Should the: company £ail to .respond or show ‘ecause before the district land
‘officérs why: the:application should ot be* allowed, sald apphcatlon for filing ‘or
entry will be admitted, and the selection held for cancellation; but should the
". company- appear and. show cause, .an 1nvest1gat10n will be: ordered under. the :

rules of practlce to determlne .whether said land is subJect to the right of the
“company to make seléction of the same Wthh w111 be determmed by the register :
~and receiver, subject to the right of ‘appeal in either party. :

When appeals are taken from the decision of the:régister and rece1ver to this
Office in.the class-of cases above provided: for, they will be disposed ‘of without
delay, and:if the decision should be in favor of the company, and no appeal be
taken; the land w1ll be certified to-the Secretary of the Interior for approval for
patent w1thout requiring further action on the:part of the company except the -
payment. of the required fees. . If the-decision should be adverse to the com-
pany; and no appeal be taken, the selection will, be canceled and the ﬁllng or

- entry allowed subJect to comphance with law.” :

- “In the case of Northern Pacific Rallroad Company et al v. J ohn 0.
Mlller, de01ded July 1, 1890 (11 L D. 1), the Department sa1d at—
- page 2

The loss to! its grant in’ the manner prescmbed of a tract or-tracts of land .

':correspondlng to ‘those .which it clalms as: 1ndemn1ty is, under the stated: pro- - s

visions of its ‘grant, an essentlal to the right of the. company 10 50 select,

_ That such Iosses should first ' be shown to the satlsfactlon of the land depart—
‘ment, . is obvious, for - otherwise thé’ indemnity’ claimed’ therefor ‘cotld not
properly be selected under the “ direction of the’Secretary of the Interlor ? orin
other Words, in accordance with-the act of 1864, supra. :

v ‘In the same- case upon review- (11 L D , 428), dec1ded November 13,
‘ '1890 it was said, at page 429: : k ‘
Wh1le as hetween the. government and the company, the practlcal effect would ‘
be.the same, Where indemnity. was allowed in bulk for.an equivalent quantlty
of land lost.in: place, as. where indemnity: was allowed tract for tract, yet the
individual rights of the settler can only be: ascertamed and- protected by the"
" latter mode.. - : e EEE L
"The ruling in the Mlller case wag the ﬁrst spec1ﬁc requlrement that
the selected and base lands should be set forth tract for tract. ‘
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, In Northern Pacific Rallroad Company v. Wolfe (28 L D., 298)
1t was held that an application to make entry of land embraced'
“within a prima facie valid railroad indemnity selection’ was properlv
rejected, and that the applicant gained nothing by an ‘appeal from
- such rejection.. In Falje ». Moe (28 L. D., 871), it was held that an

“ " -application: to enter lands included Wlthm a pending railroad in- -

_ demnity selectton made in accordance - with -departmental rulings
‘then in force conferred no rights upon the applicant under the circu- - -
--lar of September 6, 1887, supra, where he did not attack the validity

of such selection, and that no rights were gained by an appeal from - '

a re]ectlon of an apphcatlon so presented.: 3 o
. From the above résumé of the Department’s regulatlons and ad-

B ]udlcatlons concerning railroad, indemnity selections it can not be

questioned that the original. mdemmty selection in this case ‘was in
‘conformity with the existing departmental -regulations, and segre-_
. gated the land. The circular of September. 6, 1887, was enacted:in

- view of the situation creeted by the practice of makmg unauthorized - -
o W1thdra,wals of land within indemnity limits. =TIt simply permitted

~ an application to enter lands covered by a pendmg indemnity - selec-
tion ‘to-be filed. where accompanied by a challengé to-the validity of”
the selection, the. 1ndemn1ty selectlon st111 oﬂermg a bar to all other '
. forms of application. ,

A railroad indemnity- selection, presented in. accordance Wlth de- -
pa1tmental regulations and accepted and recogmzed by the local
- officers, segregates the land covered thereby, during its pendency,
~ from other application or: entry. ' (See Santa Fe Pacific Railroad.
Company, 33 L. D., 161; Holt ». Murphy, 207 U. 8., 407; Weyer- ‘
-~ haeuser . ‘Hoyt, 219 U. S 380.). The tracts here 1nvolved ‘there-
fore, were.not undlsposed land of the United States” within the
meaning of the act of August 8, 1892, supra, and did not fall within:
‘the grant to the State of Mlnnesota made by that act. The fact that,
the selection was Tater canceled did not cause the grant to attach, but:.
" the land became . pubhc -domain, sub]ect to dlsposmon under the.

proper:law: (Andrew J. Blllen, supra). EER

This ¢onclusion ‘is- also in: harmony with the leglslatlve hlstory
‘of L. R. 222, 52d Congress, which became the act of August 8, 1892.
“The House Commlttee on Pubhc Lands reported (House Report 694,
‘52d Congress, 1st. Sessmn) ’ RO : _ L

The. followmg are’ the facts upon” Wthh “the commlttee bases 1ts recomj
mendation: :

(1) This- park in questlon was authorlzed by an act of the 1eg1$1ature of :
: the State of anesota passed and approved A, D, 1891.

(2)-.The Oreneral purpose ‘of said act would ‘seem’ to be to preserve agfar .
-a§ possible the:forest area-at the head-waters of the MlSSISSlppl Rlver from L

o destructlon and- create @ forest: park L remi v ST
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(8) The area wuthorized comprises about 20,000 acres; about 3,000 belonging
to railroad companies; about 1,500 to the Siate; about 10,000 to prwate in- -
dividuals, and about 4,000 belonging to the United Stafes.. :
*The lands are situated around: and embrace Lake Itasca and a number of :
small - lakes and streams constituting the sources of the Mississippi: River in
"~ the State of Minnesota. The only land of. any real” value has already been
taken by private individuals, and that remaining; the title of which s n the
United States, is of wery little value.” o

‘The State has already: acqmred title :fo the londs owned by the railroads
Jor a merely nominal St and 18 ramdly acqmrmy the title to that. owned by’

private Andividuals. .
Your committee aré of. oplmon that the purpose of the legislature of Mm-n
nesota was a laudable one and should be. encouraged We would therefore

recommend that the bill pass.

“The report clearly indicates that the purpose of the law was to
grant to the State of Minnesota merely the 4,000 acres of unappro-
priated public lands, and to except from the grant lands alreadyf
“taken” by private individuals or railroad companies.: -

The action of tlhie Commissioner in dismissing the State’s’ protest
was correct, and-the Immigration Land Company’s purchase should
~ be approved, in the absence of other ob]ectlon ‘
‘ The de(31s10n of the Comm1ss1oner 1s accordmgly aiﬁrmed

STATE OF MINNESOTA v. IMMIGRATION I.AND CO

Motron for rehearlng of the Department’s de01s1on of June 29, '
1916,. 46-L.. D.,-7, -denied . by First Ass1stant Secretary Vogelsang, N
.September 30 1916 -

FRIEDRIGH v. DUCEPT AR i
. LRt Decided»ﬁFebrua/ry» 38, 1917, '

) TURTLE ‘MoOUNTAIN INDIANS———ALLOTMENT SELECTION—SEGREGATIVE: EFFECT.
The ﬁhng of a Turtle’ Mountain Indian selection, accompamed by the 1equ1red :
- certificate of the Indian agent or-Indian Office as to ‘the qualifications of
- the applicant (see Department instructions of August 2, 1915 -in 44 L D
229), segregates the land .from: other. disposition. ; ;
CERTIFICATE oF INDIAN AGENT—-PRESUMPTION. WHEN NoT FOUND e
When the contrary is'not-shown, it will be assumed that there has been com-
pliance with the requirement. that-the Indian agent or the Indran Office’™
. shall furnish a certificate that the Turile Mountain - .applicant . is entltled
to allotment. ' . ;
DEPARTMENT,. INSTRUCTIONS OF AUeUsT 2, 1915,
Under Department instructions -of August-2, 1915 (44 L. D 229) hke segre-'.:
. gative effect is given to-allotment selections on the public doma;n ander
..the fourth section of the General Allotment act of February 8, 1887 (24
- Stat 888), as is given under the Turtle Mountain Indian Act of April-21,.

1904 (32 Stat., 189 194),

e
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HOMDSTEAD APPLICATION IN CONFLICT WITH INDIAN ALLOTMENT SELEGTION-—--—
. B¥FECT: oF CANCELLATION OF  SELECTION. : :
A homestead apphcatmn for land segregated by an Indian allotment selec-
tlon, and. rejected. for that. reason, has no further.vitality, and a later
.. determination” that the Ind1an was: not qualified to take the allotment will
' not rehabilitate the homestead apphcatlon, although the land becomes
“again- subject'to entry. ; :

VOGELSANG, First Asswmfnt Secretm'y

Minnie Friedrich appealed from Comrmssmners dec1s1on of May -

9, 1916, re]ectlng her homestead application for the NE. 1, Sec. 28,
T 35 N R. 56 E., M. M. Glasgow, Montana, because of conflict w1th‘
Indian allotment selectmn made under the Turtle Mountam act of
April 21, 1904 (33 Stat 189 194), in the name of W1lllam Francis
Ducept.

February 25, 1910 Henry Ducept ﬁled allotment appllcatlon 08241
for his. minor ch1ld the said William Francis Ducept, which was
suspended for nonnnneral affidavit. - Nothing further is shown upon
~ the records of the local land .office as to said application, and the
same, with eccompanymg papers, appears’to have been Tost. .

September 21, 1915, Minnie Friedrich filed homestead appllcatmn
for the land in questlon, ‘which- was suspended by the local land
officers the day it was filed because of conflict with Indian allotment
- application 08241, and was rejected by said oﬂicers December 8, 1915,
Appeal was taken by the homestead apphcant to the General Land
Office from this re]ectlon December 8, 1915. :

Nothmg further appears ‘to have been done 1n respect to . the
Ind1an allotment application until ‘November 3, 19185, When, in
response to inqguiry :of October 15, 1915, the General Land Office
.advised the local land officers that no such application had been
received in that office. -Upon request for instructions by such oﬂicers,..u ‘
- the General Land Oﬂice required the filing of a certificate from the. .
v .Turtle ‘Mountain superlntendent showing the, quallﬁcatlons of the.:

’m1nor ch11d William Franms Ducept, to take an ‘allotment under .

the act of April: 21, 1904, and nonmineral aﬁidawt covering the NE.
-} of Section 28, T. 35 N., R. 56 E., and a new. allotment application
S on behalf of said child in lieu of the one lost. This requirement
was fulfilled, and the supermtendent’s certificate and the nonmineral
affidavit were both filed December 3, 1915. The cert1ﬁcate is dated. -

- December 1, 1915, and the affidavit August 3, 1910, showing as to-

the. latter that some - ‘attempt. must have been made to.comply with

the rule laid upon Henry . Ducept as to the ﬁlmg of such: affidavit. .

The new allotment application in-lieu of the original one that- was .

lost was filed February 14, 1916, ‘and was executed by:. Vlrglma,.: :

Ducept as héad of famﬂy on behalf of her ‘minor-child, W1ll1am o
Francis Ducept. .= = -
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May 3, 1916 the General Land Olﬁce (1t appearmg that said

minor chlld was born in 1907) held. the allotment application in his' R
behalf for re]ectlon, in view of" Departmental decision of January - -

15, 1916, in the case of Voigt v. Bruce (44 L. D., 524), that a child -
' born after October 8, 1904, the, ‘date the Turtle Mountain act of
~ April 21, 1904, was rat1ﬁed by the Indums, is not entitled to allot- :
-ment thereunder on the public domain, - _
May 9, 1916, the’ ‘General Land Office rendered decision on Mmme

. F r1edr1ch’s appeal sustammg the ‘action of the local officers in re-

jecting her homestead application for conflict with the Indlan allot-
ment. selection.” That office found that:- with the selectmn was filed
the certificate’ of the Indian- superlntendent that-the allottee. was -
qualified to make an allotment on the public domain under the ‘act
of April o1, 1904; that under Departmental 1nstruct10ns of August
2, 1915 (44 L D., 229), said. selection segregated the land; and that =
A sa1d land was therefore ‘not_subject to entry at the tnne Minnie -
‘. Friedvich filed her. applloatmn Her appeal from said decision = -
of the General Land Office - brings the case before the Department _’
It must be assumed, the contrary. not appearing, that the allot-f
ment application filed by Henry Ducept, February 25, 1910, for his
. 1hinor child, ‘William ‘Francis Ducept was accompanled by a cer-
: t1ﬁcate from the Indlan agent ‘that the said child was an Indian
* entitled to an allotment under the act of April 21, 1904, as it was
the uniform pract1ce to requ1re such certificate W1th all Thurtle -
Mountain apphcatmns The only - purpose of requiring a new appli-
cation ‘to be filed was to replace the one lost, which did not affect

the ‘segregative eﬂ?ect of the original apphcatmn 48 shown upon .

‘the records 6f the local land office. The filing of & Turtle Mountam;
- »selectlon, _accompamed by the required certificate of the Indian

) agent or Indian Office as to the quahﬁeatmns of the a,pphcant has - :

:always been regarded as seoregatmg the land from other d1spos1—_

tion. Departmental instructions of August 92,1915 (44 L. D. , 229,

- but make’ appllcable the same- prln(:lple to allotments on the: publle.: v
“domain “under the - fourth section of the general allotment act of -

' ’February 8, 1887. 'The fact that the Indlan allotment apphcatlon
herein- must be ‘canceled under a changed construction of the Turtle -

,Mountam act of April 21, 1904, by decision in the case of Vo1gt R
~ Btuce, can make 1o dnTerence Regardless of the fact that the
Indian allotment appllcatlon must now be’ canceled, such applica-
tion or select1on, béing at the time complete, except as to a minor
curable’ omission, under the rule in force at the time as well as since.
the Vo1gt . Briuice-decision, had the effect of segregating the land.

That decision “was' rendered long after the ﬁhng of Minnie Fried- L

v _rlch’s homestead apphcatlon Hence the action -of the loeal:land'f :
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ofﬁcers and  the General Land Oﬁ‘ice in rejecting said homestead
apphcatlon for conflict: was: proper and is hereby affirmed.

. There would seem to be no reason why, pon the cancellation of the
Indian allotment application and in-the absence of adverse claim or
other: valid objection; Minnie:Friedrich should not be:permitted to
file new homestead application for the land involved or refile her
- 0r1g1na1 application as of the date the Indian allotment apphcatlon

is canceled upon the records of the local ofﬁce :

HENRY HILDRETH (On Rehearing).
‘ DecidédFébruwy 5, 1917,

WITHDRAWAL—PETROLEUM RESERVE—LANDS EXCEPTED. :

Nonmineral lands embraced within a lawful desert- land entry. duly malntained
and subsequently included, within the houndaries of a petroleum reserve are’
excepted from the operatlon of the. Wlthdrawal by -the act of June 25 1910
(86 Stat 847).

PROOF As TO CHARAOTEB OF LANDS—UNRESTRICTED PATENT.
‘Where there is no evidence of allegation that af the date of ﬁnal proof and
- payment- the land: was mineral in character, and where there . is nothmg
-, before the Department warranting further investigation-as to the character
_-of the land, unrestricted:patent will issue notwithstanding the fact that the
~..-land is Wlthm the exterior hmlts of a withdrawal made after desert entry.

YPRIOR DEcisToN VACATED )
Henry Hildreth, 45 L. D 464 vacated

. VOGELSANG, Fzrst Asszstant Sem’emry
This is a motion for rehearing, by Henry Hlldreth in the matter of
Departmental decision of August 31,1916 sustalnlng the action of the
Commissioner: of the General Land Ofﬁce, dated February 29, 1916,
denymg his application for classification as nonmineral the land em-
braced in his desert land entry 01995, for the NW. %, Sec. 18, T. 27 S.,
R. 23 E., M. D. M., Visalia land dlstrlct Ca,hfornla
The - desert land entry in this case was made November 3 1909
The lands were thereafter withdrawn, under the act of June 25 1910~
(36, Stat. 847), and by Executive order of September 14, 1911, were -
included in petroleum reserve No. 23. On May 6,1913, Hlldreth sub-
mitted final proof, which was accepted as showmg suﬂi(uent compli-
ance with the desert Iand law. ‘On Séptember 16, 1915, the entryman
apphed to have the lands. clasmﬁed as nonoil and nongas-beaung
This application was denied by the Commlssmner, February 29,1916,
and the entryman was allowed to apply for a hearing, at Wthh the '
burden of proof was to be placed upon him to show that.the land is
.- not oil and gas-bearing in character. Upon a_ppeal thls action was-
- affirmed by the Department August 31, 1916..

4587° —17———v0L 46-——2
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. The entryman has now filed a motmn for rehearmg, Wlth an appli-
* cation for the issuance of an unrestricted patent, in which reference
is. made to the case of Fritz Hilmer, involving Lander; Wyommg, :
‘homestead entry 0571, decided by the Department July 26, 1916, in
which it was found that the land was not mineral in: character and
" that the entryman was entitled to an unrestricted patent.:

 In his application for reclassification the- entryman in this case -
alleged in support of his contention that: the.land is nonmineral in
character, that a well bored by the Union Oil Company four miles
west of the land to a-depth of 4,000 feet had been abandoned without
finding oil; that a well 1} miles north of the land was bored to the
depth of 1 OOO feet and that no mineral was discovered; that a well,
bored in sectlon 6 of the same township, to a depth of 1,800 feet,
‘failed to disclose any valuable mineral; that other wells bored m'
‘sections 9 and 16 of said township had failed to develop mineral.
There was also submitted with" this apphcatlon an ‘affidavit of
Paul M. Paine, an engineer in oil- mlnmg operations, of wide expe-
~ rience, to the effect that wells drilled in the vicinity of the lands
_had been carefully watched by him.. and that such wells had not
* disclosed - the presence of oil or gas, and that from. surrounding -
" developments he was satisfied that the land involved contains no oil,
‘gas or- other valuable minerals. This" showmg was referred to
the Geological Survey, which reported. to the Commissioner that

- the same was not stufficient to prove the nonoil character of the land.

On August 81, 1914, F. Oskar Martin, a mineral inspector of the
 (eneral - Land Oﬂ"lce, submitted a report to" the effect  that the
claimant had comphed with the desert land:law and that the land
was nonmineral in character. This report was based upon what
appears to have been a very careful field investigation and is pred-
icated upon a detailed statement as to the geological conditions
existing within the area. The report also contains the fo]lowmg
statement: : ] B L ’ o

When the first oil development started in the Lost Hills Dlstmct in the
early part of 1911, T concluded after a field examination that petroleum might
- be found within an: economic depth and beyond the-then existing petroleum
“reserve, and I therefore recommended, on July 27, 1911, that-additional lands
to the southeast of the existing reserve be withdrawn, This recommendation
was approved but the U. 8. Geological Survey- enlarged and added more lands,
among - them this entry in question, to the 1eserve as recommended by “me,
- and the so enlarged reserve was promulgated by Executwe order of September )
14, 1911, : : : o

This report was referred to the D1rector of the Geologlcal Survey,
‘ Who, on August 23, 1915, rephed as follows:

The information at. hand, inéluding’ that submltted by Voul oﬁ‘ice, has been
considered but is not conclusive that the land which is . included in. an out-
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standing petroleum 'withdraWal is nonmineral in-.character.. There is nothing
in the Survey records to indicate that at date of entry the entryman should. "
“have known of the possmle mineral character of the land, and at: date of final
proof the outstanding withdrawal séems to have constltuted the only notlce'
to: the entryman of possible mmeral character. -

“The lands here involved were Wlthdrawn under act of June 25
1910 (86 Stat. 847), Whlch prov1des k

‘That there shall be excepted“from the force and effect of any Wlthdrawal
made under- the.provisions: of this act all lands which are, on the date of such
withdrawal, embraced in any lawful ‘homestead or desert land entry theretofore
made; or-upon which any ‘valid settlement has been made and. is at said- date
being mamtalned and perfected pursuant to law.

The act of July 17,1914 (38 Stat. 509), permits agricultural entry
of lands: W1thdrawn, classified, or reported as- contammg 011 and
- certain other mlnerals, and provides:

. That nothmg herem contained shall be held to deny or abridge the rlght to
present and have prompt consideration of applications to locate, select, enter,
or purchase, under the land laws of the United States, lands which have been
withdrawn. or: classified as phosphate, nitrate, potash, oil, ‘gas, ‘or asphaltic
mineral lands, with. a.view of disproving such classification and securing patent
without reservation, nor shall persons who have located, selected, “entered,. or
purchased lands subsequently Wlthdrawn, or -classified . as Valuable for said
mineral dep051ts, be debarred from the pnvﬂege of showing, at any time before
“final entry, purchase, or approval of selectmn or location, that the lands entered
selected, or located are in fact nonmineral ‘in’ chalacter

Paragraph 11 of the regulatlons under this act (44 L D 82)
prowdes o _ , »

A Wlthdrawal or class1ﬁcat10n W111 be: deemed pmma facie ev1denee of the
character 'of the land covered thereby for the purposes of this act. ‘Where any
nonmineral application to select, locate, enter, or-purchase has preceded the
withdrawal or classification and is ‘incpmplete and :unperfected ‘at 'such ‘date,
the claimant,'not then having obtained a. vested right in the land, must take
patent with a reservation or sustain the burden of showing at a _hearing,_:‘ if one
be- ordered, that the land is-in fact nonmineral in.character and therefore
erroneously classified or not of the character intended to be included in the’
s withdrawal. .

" Therefore where 1a,nd has been w1thdrawn or class1ﬁed upon: data,
mdlcatmg that it is mineral in character and the Government con-
tinues to assert that it does'in fact contain valuablé mineral deposits;
an applicant who seeks to have such land declared to be nonmineral
" must sustain the burden of proof at s hearing had for the determina-
tion of that question. The case under consideration does not, how-
ever, occupy such a status.  The entry was made long prior to the
‘petroleum withdrawal. The act of June 25, 1910, supre, under which
the withdrawal was made, expressly excepted from the operation of
the withdrawal lands embraced in any lawful desert-land entry there- -
tofore made, Where entryman should: contmue to comply with the



20 . . DECISIONS RELATING TO THE PUBLIC LANDS. ‘[voL.

law. It appears from the record that Hildreth did continue to ‘com:
ply with the law;.that he has made the nécessary expenditures, sub-.
mitted proof thereof reclaimed the area prescribed. by the desert-
land 1aws, and otherwise fully complied with those statutes. . There-
fore, the withdrawal has, under the express terms of the act, failed
to attach to the land embraced in. his said entry, if the lands be of
the character subject to acquisition under the desert-land laws.

If prior to final proof-and payment a. dlscovery of valuable mineral
had been made upon the land, entryman would, irrespective of the
withdrawal, and of the act of June 25, 1910, supra, upon. proof of
the fact, have suffered the cancellation of his entry, unless he came
within and accepted the remedial provxslons of the act of July 17,
1914 (38 Stat., 509). Such is not the fact in this case. As herein-
before related, not only is there no discovery or allegation of dis-
covery of mlneral ‘upon this land, but the Geological Survey reports
that at time of final proof there was no evidence of its mineral char-
acter, unless the mere withdrawal constituted notice of that fact. = A
special agent of the General Land Office reports that the land is non-
mineral in character. - Both of these reports were made subsequent to
the withdrawal and the submission of final proof. The case therefore
does not fall within the rule and practice governmg the discovery of
mineral upon, lands prior to final proof nor is it analogous to entries
made upon withdrawn lands. It is an entry upon nonmineral lands
and excepted from the withdrawal by the express terms of the. said
act of June 25, 1910. Therefore, in view of the foregoing, and basing
the decision wholly upon the facts and circumstances of this case, it
is held that the entryman is entltled to an unrestrlcted pa,tent for the
land entered. . -

. The motion for rehearmg is granted, pI’lOI‘ Departmental de01s10n
vacated and.the case returned to the Genera,l La,nd OﬂEice for appro-
prlate actmn _ ,
J' B. NICHOLS AND CY SMITH (On Reheanng')

Demded February 6, 1917.

MINING T.OCATIONS "IN NATIONAL FORESTS——JURISDICTION o7 LAND DEPARTMENT.

The land department has full autliority to inquire’ into-and determine the

_validity of mining locations in - National TForests, ' notwithstanding the
_locators have not apphed for patent - .

DECISION REAFFIEMED.
~“Rule announced in case of H: H. Yard et aZ 38 L D 59, reaﬂ‘irmed

VOGELSANG, First Asszstomt Secretcwy :
The Solicitor for the Department of Agmculture tlmely served and
filed a motion for rehearing in this case, involying the Meadow Nos.

N
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1 and 2 placer mining claims, covering 820 acres within the Wallowa,
National Forest ‘in. Townships:5- and 6 S R 43 E W. M La
Grande land district, Oregon.

In unreported Departmental decision of October 24, 1913 [E'm parte
J. B. Nichols and Cy Smith]; it - was held, that, as between the Gov- -

ernment and the claimants; the courts and not the:land department o

‘had exclusive jurisdiction to inquire into and deterinine the validity
of a mere mining location.  The decision in the case of H. . Yard:
(38 L. D., 59), and all others of like import were expressly ‘O’Verruled.
The Government ‘proceeding herein was ordered dismissed.

~ Because of the gravity of the matter and ‘the pendency in the_k* L
Federal courts of ecertain, cases touchmg the, ]urlsdletlonal question, - -
it has not been deemed advisable heretofore to act upon the pending -

motion.. The Department.of Agmculture has lately pointed out that .
in two cases the Federal courts have declined to interfere with pro-
ceedings pending before the land department aﬂ’ectmg mmmg loca-
tions, and has urged that public interest would. seem.to requ1re that
action be taken. The. suggestion made is persuasive. . :
The Department has had its attention sharply directed to the im-
portance of the question presentéd. Tt ‘has again reviewed the
fundamental basis for support of:its jurisdiction. By specific statu-
tory provisions: contained in Sections 441, 453 and 2478; Revised
Statutes, the Secretary of the Interior ‘and the Comnussmner of ‘the
General Land Office are vested with power and authority to execute
and enforce all of the public land laws, including. those relatlng to
mines.  When the administration of the national forests was trans-
ferred to the Department of Agriculture by ‘the act of February 1, _
1905 (83 Stat., 628), Congress’ provided that the Secretary of that
Department should execute or cause to be executed all iaws affecting
the public.lands within the natlonal forests, “ excepting such laws as:
- affect the surveying, prospectmg, locating, appropriating; entering,
'~ relinquishing, reconveying; certifying, or patentmg of any of such
lands.” This was an explicit Congressional announcement that all -
those laws covering prospecting,. locating and appropriating areas
- within the forests should contmue to be executed as theretofore by
the Interior Department.- '
In the case of Low et al. v. Katalla Company (4:0 L. D. 534), where
the question was presented as to whether an issue as to the character
of land was for the courts in Alaska or for the land department to
determine, it was held (Syllabus) o
The’ Jurlsdlctwn of the land department in all matters 1nv01v1ng the dlsposmonf.
of the publie domain: is plenary and exclusive exeept Where spec1ﬁc legislation’

has made the adJudlcatlon oflocal tribunals: auxiliary to.the proceedmgs before
the land department connected with the acquisition.of title. - :
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‘This principle with respect to Alaska has been sustained by ‘the’
courts in the cases of Nelson ». Brownell (193 Fed., 641) and Lass]ey
».‘Brownell (199 Fed., 772). :

" The United States Supreme Court has on numerous occasions
commented upon the peculiar functions of- the land department
The following excerpts from its opinions are app0s1te' ; s

“The Constitution of the United States declares. that Congress shall have power
to.dispose of and make all needful rules and regulations respecting the territory-
and. other property belonging to .the United : States. Under : this provisidn the
sale of the public lands was placed by statute under the.control of the Sec1etary.'
of ‘the Interlor To aid h1m in the performance of th1s duty, a bureau was
created at the head of Which is-the Commissioner-of the General Land Office,
with* ‘many subordinates. 'I‘o them, as a special. tr1buna1 Gongress confided the’
executlon of the:laws which regulate the surveymg, the selhng, and the general' g
eare’ of these lands: .

Congress has also enacted a system of . laws by Whlch rlghts to these 1ands
may be. acqulred and the title of the, .government conveyed to the.citizen. This

court has ‘with a strong hand upheld the doctrlne that, S0 long as the legal tltle C

to these lands remained in the United States, and the proceedings for acqulrmg :
(it were as yet in fierd, the courts would not ‘interfere 'to ‘control the: exerc1se of‘
" the : power: thi1s -vested in.that: tribunal..- To that doctrine’ We - stilk adhere ;

[United States . Schurz, 102:U. 8., 378,.395.1" ; . ;

The public' domain: is held by the Government as: part of its trust The Gov-:
" ernment is charged with the duty and clothed with the: power to protect ‘it from
trespass and unlawful approprratlon, and under certain . c1rcumstances to.

invest the 1nd1v1dua1 c1tlzen with the sole possession of. the. title Wthh “had. till- -

then been common, to:all the ‘people as the beneficiaries of the trust [Unlted
States v. Beebe, 127 U. 8, 338 342] ; v o ‘

There can be as We thlnk no doubt that the general admlmstratlon of the.
forest reserve act; and also the determmatlon of the various gquestions which'
may arige thereunder before the issuing of any patent for.the selected lands,“
are vested in the Land Department. The statute of 1897 does not m terms
refer any- question that might arise under. it.to that department, but thé sub-
Ject matter of that act.relates. to the: rehnqulshment of land’ in the. various:
. forest reservatmns ‘to the United States, and to the selection of lands, in, lieu.
- thereof, from. the public lands of the United St_at_es and 'the administration of
the act’is to be governed by the general system adopted by the: United .States
for’ the administration ‘of the laws Tegarding its public'lands, Unless taken
away by some affirmative. provision of law, the Land Department has juiis-
diction over the subject. Catholic Bishop ». Gibbons, 158 U.: 8.-155, 166, 167;
f'here. is no;such law.. [Cosmos Co. v. Gray Eagle Co., 190.T. 8. 301, 308,]

‘As'is said in Knight v.-United States Land Association, 142 U. 8.-161% "

“The Secretary is the guardian of the people of the United States over the
pubhc lands. - The obligations of his oath -of office oblige.him to see:that the law :
is carried out, and that none of the pubhc domain is wasted or is drsposed of
to a party not entitled to it. He represents the Government which' is a party
in‘interest in every case 1nvolv1ng the surveymg and dlsposal of the pubhc :
lands.””’ :

Congress has constltuted thé Land Department under ‘the supe1v1sron and
control of the Secretary of the Interior, a special tribunal with judicial func-
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. tions, to which'is confided the execition of the laws which regulate the purchase, ;
" selling and care and disposition of the publlc lands: [Rlve1s1de 011 Co. v. Hitch-
cock,, 190 U 8. 3186, 824.] :

-But What we do afirm and reitérate is that power’is vested in ‘the Depart-
ments-to; determine: all questions of equitable right or title; upon proper :notice
to the parties interested, and that the courts. must, as a.general rule, be resorted
to only when the legal title has passed from ‘the Government. When it ‘has g0
passed the litigation will proceed, as it venerally ought to proceed, in the loecality
whére the: property is situate,iand not here; where the administrative functions
of the Government arecarried;on, [Brown [N I—I1tchcock 173 U. 8. 473 478]

In nght 'u Umted States Land Assoc1at10n, 142 U. S 161 the superv1sory‘ :

'power of the, Secretary of the Intermr over, all matters relatlng to the sale and.
dlspos1t1on of the pubhc lands, the surveying of private land claims.and the:
1ssu1ng of. patents thereon, and the administration of the trusts devolvmg upon
the government by reason of the laws of: Congless or under treaty stipulations,
respeotmg the ‘public, domam was fully cons1dered and numerous authorities
eited. It Was declared by Mr Justice Lamar, speakmg for the court, that the.
Secretary was elothed w1th plenary authority as the supervising agent ‘of the.
government to do. Justlce to. all clalmants, .and to preserve the rights of-the

‘people of the Umted States ‘and that he could exercise such supervision: by
direct orders or by review on. appeal and in the absence of statutory direction,
prescrlbe -the mode in wh1ch it could be exerc1sed by such rules and regulatlons
as-he’ nnght adopt [McDa1d . Oklahoma ex 'rel Smlth 150 U S 209, 215]

It has undoubtedly heen aﬁirmed over and over agam that in the admlmstra-
tion of the public land system of:the’ United: States questions of fact are for. the’
cons1delat10n and: judgment. of; the Land Department and that its Judgment
thereon. is ﬁnal ‘Whether, for: 1nstance, -a.certain-tract is swamp land or not,:
saline. land .or :not, mineral-land’or not, presents a question of fact ot resting-
on: record :dependent:on. cral testlmony, and it.cannot be doubted that the.de-:
c1s1on of the Land -Department; one:way: or the other, in reference to these ques-:
tions is. conclusive' and :not_open to relitigation-in ‘the courts, except in: those -
cases of fraud, ete., which permit. any: determination to be reesamined: - [Bur-.i
fenmng . Ch1cavo, St Paul &e. Ry, 163 U. S 321 323.1 :

"The above author1t1es, whﬂe announcmg the general ]ur1sd1ct1on of
the land department do'not, go to the premse question of its author--
ity over a mere mining location. This point is referred to in the case
of Chpper Mining Company v: Ely Mining and Land Co, 194 1. 8.,
9920:" That case-involved an‘adverse suit by prior placer clalmants, ‘
whose apphcatmn for patent had been rejected, agalnst junior lode
applicants, and the court; in the course of its oplmon, used the fol-
lowing language, pages 223—234 ‘

Undoubtedly, when ‘the Department reJected the apphcatlon for a patent -it
could have gone further and-set aside the placer location and-it can now, by -

direct:proceedings upon Il()tlce ‘set it aside and restore the land to the publie -
demain,: But ithas not" doneiso;. and  therefore it is useless to cons1der What’
mghts other partles mlght then have ; :

The land office’ may - yet decide’ agalnst the validity of the lode ‘locations
and deay all ¢laims’ of -the locators thereto. So also it ‘may - decide agamst .

L
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the placer 1ocat1on and set 1t aside and.in that event all r1ghts restmg upon
such locanon W1ll fall with it.- : : L

The case of Cameron v. Weedin et al., 226 Fed., 44, ‘was one in’
which a bill for 1n]unct1on to restrain the local officers from :proceed-
ing-against certain: rnmlng ‘claims- was filed by Cameron. : District:

- Judge Sawtelle, in his opinion, rendered’ September 4, 1915 makes the
followmg statements* o

The first question, therefore, to be cons1de1ed, is: whether th1s court has
Jjurisdiction-of the cause. . It seems to me that this question must be answered
-in_the negative.  In the recent case of Plested: v. Abbey, 228 U. S, 42, 33 Sup.
Ct. “503, 57 L. Bd. 724; which Was a suit agdinst the Tegister ‘and 1ece1ver of
the loeal land office of the Umted States at- Pueblo, Colo ‘and in Wthh plam-
tiffs sought mJunctwe relief’ against said land officers, restramlng them” from:
carrying out the orders of the’ Secretary of the Intérior and . the Comnnssmner
..of the 'General Land Oﬁice, as§ in the case at: bar, it was' strenuously lHSlSted
that: the register and recewer ‘were acting beyond and’ contrary to.‘thé- law,
and that being outside of ‘the pale ‘of* the law, they were not: entltled to its

- protection, even though the rule exists that they should not be 1nterfered w1th
by: the’ courts when exercising their official functions within the law. In’ that
case ‘the ercu1t Oourt entered a decree sustammg a demurrer to the b111 and”
d1sm1Sa1ng the cause for want of Jurlsdlctmn ’

The court then proceeds to quote. from the declslon of the C1rcu1t
Court and the opinion of the United States Supreme Court in the
case 01ted and continues:: L L

It is c1a1med by: plaintiff that ‘the ease’ Just quoted involved the rlght under
the laws of the United States to-purchase coal lands belonging- to  the Untted
States, and that ‘therefore the “decision in: that' case’ shiould ‘not ‘be -followed
in ‘cases. wheére rlghts are initiated and possession. héld under and- by" virtue -
of the ‘laws of the Umted States relating’to the location and possession:-of -
unpatented mining:claims, I am of ‘opinion that no such dxstmctmn éan fairly
be drawn; and that the principle announced in ‘that case is equally controlling
in cases arising under the mining laws. The-language of the court is‘clear and -
positive, and is: in terms which- admit of no exceptions or quahﬁcations, and it
would seem a waste of timie and labor to review or collate the dec1smns in whlch
the questxons hére ‘involved have been discussed; especxally in’ view‘of the fact
that they have .been so.carefully selected by: the :Chief Justice and. are: ‘to be
found in ‘the opinion of the Supreme Court in the Plested Case; supra: :

Counsel. for plaintiff have called my: attentmn to the. case .of Ex parte: -
NlChOlS and Smith, recently de<31ded by the Asswtant Secretary of the Intermr, .
now pending on rehearing. In that case the prevmus decxslon in the Yard
Case, 38 Land Dec, ‘Dept. Int. 59, was ovenuled and it was ‘there held that the
Land Department was without jurisdiction in‘inguiries of theé. character now':
under consideration by the local officers, and that the courts: have the-exclusive
Jjurisdiction to determine:the.right of possession to an unpatented mining._claim.~ ;
Eutertaining, as I:do, the opinion that this court has no. jurisdiction.to award-

. the relief prayed, I deem it unnecessary in this opinion to enter into a.discussion:
of that case, or to express any opinion with reference thereto..- :

The motion to dlsmlss lS hereby sustalned and: the clerk 1s dlrected to enter

mlssmg the bill for want of Jurlsdlctmn
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In the recent case of Lane v. Cameron, decided: by the: Court of
Appeals of the District of Columbia- on November 14, 1916 (44 Wash.:
Law Rep., 743), this. questlon of jurisdiction was the main. issue pre-
sented.. The court’s opinion-in that.case concludes as follows:

Tt is apparent therefore, that unless the’ Land Depaltment of the Govern—'
ment; to which and to which alone has been entrusted the authonty and duty -
of representing and’ protecting the’ pubhc mterests 1n ‘these matters, is author-
- ized fo-inquire into the good falth of these clalms the pubhc mterest may suffer.

The “jurisdiction of the Departmcnt to make such an -inquiry” should' this
appellee ask for.a patent 1s S not denled The questlon of Juusdlctlon, there-
fore; is dependent upon his will,. If-he conceives it to be to his interest to obtain
a - patent; jurisdiction ‘will' be” conferred upon the Department. to determine
the character of the land embraced within: these entr1es but, if he elects not
to. apply . for a patent the: Department even if: convmced that the character
of the land is ‘nonmineral, must pérmit him to occupy it to the exclusion. of
. the -publie. This is a startling contention to press in & court of ‘equity, and’
its fallacy is-clearly apparent when we ' come to-consider: thit the ‘administra-
" tion of ‘the public land system: was entrusted’ exclusively ‘to the Land Depart-.
ment that the public interest might. be protected . at all times, :

"But, says the appellee, it is open.to the Tand Department to mstltute a
court proceedmv to have determined. his .rights: The Department very natu-
rally answers. this contention by pointing out that under such a xproceedlng the .
court would.be without jurisdiction to pass ‘upon.the ‘fundamental question:
1nvolved namely; that of.the character:of the land. That guestion, as we have
seen, has.been held for the exclusive. determination: of the ‘Department, and
should the Department 1nst1tute a court proceeding Wlthout first. baving. deter-
mined- it, there Would ‘be nothmg upon Wh1ch to pass 4 Judgment We are
clearly of opinion that th1s contention of appellee is unsound.

Hardin o. Jordan, 140 U: S. 871, and Noble . Union’ River Loggmg Co., 147'
U.:8:.165, are not in. conflict: with our conclusion: that .the Department has'.
jurisdiction. to inquire into the character of theland here involved, for:in those
. cases there had been final action by the Department and,-hence," attempts to
resume - a jurisdiction - wholly lost Were abortive. In the present case, the -
legal tltle to the land embraced ‘within these entries ‘still is " in the United

States, and the questlon asto the character of that land still is undetermined;

This, therefore, is -an-attempt not to prevent the« Department from resuming -
a lost jurisdiction; but from exerc1s1ng an ex1st1ng JuI‘lSdlCtlon and performlng,
‘a statutory -duty. : .

This attempt of appellee to mterfere ‘with the Department in the performance

of its duty as the guardian of the public interest, must fail.. ‘If the ‘character

_of this land really is mineral ‘and; the locations regular, such undoubtedly will
be the finding of the: Depaltment and’ appellee will-be:injured- in no way. If,-
on: the other hand the character of this-land is nonmineral and these locations
irregular, these facts should be determined and appropriate action taken by the
Department. to: restore the. land:to the:public domain.:: The province of courts
is. to uphold, rather thanstay, the hands:of officials Who, in good falth, are-
seeking to perform duties imposed by law.

1t follows that the decree must be reversed, w1th costs, and the cause '
remanded W1th directlons to d.lSDJlSS the: bill,

In passing it may be’ stated that at lesst three years prior to the
rendltlon of the decision in the Yard case; Supra,’ this Department in

;
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‘a letter addressed to the Department of Agrlculture, expressed 1ts
opinion, upon this matter as follows: - - ,

There Would ‘seem’ to be no good reason, however why the character of
‘ lands in forest reserves, located and claimed under the mining laws, may ‘1ot
be determined by the land department in.the ahsence of entry or application -
for minetal patent, where such. determination app(aled to be necessary to the
due and proper administration by your department of .the laws providing. for
“the protectlon and mamtenance of such reseryes.. The lanu department ungues--’
tionably has Jurlsdlctlon over any and all lands emb1 aced .within such locations
for the purpose of determunng whether they are of the charactex subject to.'
occupatlon and purchase under the mmmg laws. {38 L D., 62. ]

‘In line with the view.so expressed the regulatlons of May 3, 1907 ‘
(35 L. D., 547), circulars of June 26, 1907 (35 L. D, 632) e,nd June
23, 1908 (36 L. D , 535), and the mstructlons of May 15, 1907 (35:
L. D.; 565), were dlafted -

So, far as. this matter of ]urlsdlctmn is concerned the status of a
settlement claim on-unsurveyed land is quite analogous to that of a
mining location. In the case: of Susan A. Leonard (40 L D 429)'

it was held (Syllabus): k o ; _

_The land department has. full authonty and jurisdiction, e1ther on’ its: own

' motion or at.the instance of others, to inquire into the bona jides of a claimed
settlement ‘upon public land, notwithstanding the land is yet unsurveyed and "
-no entry-based upon such settlement claim’ has been. allowed. :

‘So far as the Department is now adv1sed this holdlng has never -
been questioned by the courts or. overriled in later decisions. It is
the doctrine which now obtains.. No substantial grounds are per-
ceived for attempting any- distinction between a settler’s possessory
right on unsurveyed land and a mining’ claimant’s location rlghts -
with' respect to the Jurlsdlctlon of the land’ department

In the decision under review the statement is made that one. of

- the fundamental tests. of ]urlsdlctlon is the power of the trlbunal to-
enforce its judgment, a lack of such power negativing the possession. -
“of jurisdiction in the premises. An essentially similar contention -
was made before the Supreme Court in the case of South Dakota 2.

rNorth Carohna, 192'U. 8., 286. The court there. sand o

But we are: confronted w1th the contention’ that there is.no power in: thls
court to enforce such a judgment and such lack: of power:is conclusive evidence’
that, notwithstanding the general language of the Constltutlon, there is-an im-
plied exception of actlons brought .to recover- money RERA

Notwithstanding the ‘embarrassments. which surround the questlon 1t is- @i- -
rectly presented and may have to -be determined before the caseis finally
concluded, ‘but for the present it is suIﬁc1ent to state the questxon Wlth its
difficulties. .

There is in this case a mortgage of property, and the sale of that prope1ty
under a foreclosure may ‘satisfy the plaintifi’s claim, If that should be the
result there Would be no necess1ty for a personal Judgment agamst the State
That the State is a heécessary party to the foreclosure of ‘the- mortgage was -
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settled by Chrlstlan A Atlantlc & North Carohna Railroad. Company, 133 U S )

- 288, - Bquity is satisfied by 4 decree for a foreclosure and sale of the: mortgaged - o

property, leavmg the question of a Judgment over for any-deficiency, to be de-
‘ termmed when, if ever, if arises. - .
The difficulties there suggested dld not prevent the court from en-.
tering its-decree in that case for a money recovery, and in the case of
Virginia v, West Vlrgmla, 238 U. S., 202, a like decree was entered.
In the latter case a petition for executlon was filed and denied (241
- U. 8., 531) without prejudice to a renewal of the same, in order to:
. give opportumty for the legislature of West Vlrgmla to: meet and
provide for the. payment of the judgment.- _
It can with propriety be said that a proper test of ]urlsdlctlon 1§
the power of the tribunal to render-a judgment efficient according to:
_'the nature of the proceeding: - In:cases like. this .thexo'litstanding{
issues of fact are as to discovery and the character of the land. No
one.contends that where patent is sought the:land. department has
" not exclusive jurisdiction to determine these issues. - Its determina-
~ tion so made is conclusive in the absence of fraud. It is the duly
" authorized tribunal, organized and -equipped to that end. After
notice and opportunity for full hedring, it determines the status. of-
lands and of claims asserted thereto. It allows or disallows claims,
rejects applications, and cancels entries pursuant to its findings. ' By
it the rights of claimants are ad]udlcated In no case does.it under-
take to put any claimant in possession of an awarded tract. = Neither
“does it attempt to dispossess any occupant under a re]ected claim.
- So here, any judgment to be rendered will be efficient and appro-
priate to the end sought. The question of- discovery will be investi-
gated and determined and-the legal standing of the claim thereupon
" adjudged. From the findings so made -certain lega,l consequenees'
 will naturally flow. "
Upon a. careful review of this ‘question; and after mature consid-"
eration, the Department is convinced that under the law and authori-
_ties it possesses. jurisdiction and authority over the subject” matter
of the present case. .The doctrine enunciated in the Yard case, supra,
is'correct. The practice obtaining prior to the rendition of the de-
~cision on appeal herein will be reestablished and hereafter followed.:
‘With respect to the issues involved in the case at. bar it is found-
that the charges preferred against the two locations ‘were as follows: ’
‘1. That there had been no' discoveries of’ mmeral upon the 1ands
embraced in said claims, or either of them; L
2. That said lands are not held in good faith for mmmg purposes,
but for the purpose “of speculatlon and the rental of lands to parties.
for grazing purposes. = .
Claimants filed answer denylng the truth of the charges and asked -
for a hearing, Whlch after due notlce, Was had. Upon the evidence
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adduced the local oﬁice1s were of the opinion that the showing made
_in support. of the claims did not meet the requirements of the statute;
citing Castle ». Womble (19 L. D., 455). “They held ‘that the first
* charge had been fully ‘established and recommended “the cancella-

tion of these claims.” Upon :appeal, the:Commissioner affirmed ‘the
findings and ‘co’nclusions:of the local officers; sustained the Govern-
ment’s protest, and held ‘the two claims to be null and void.  The
record has been examined. ' The Department-finds:that there has
been no discovery of any valuable mineral depoésit within either of
the two locations.. The placer claims are, therefore, ‘without legal

. basis. The Meadow No. 1 and the Meadow No: 2 placer locations

are accordingly adjudged to be & nullity; and the lands covered
thereby will be administered. as. a’ part of the pubhc domam sub]ect .
" to.the reservation for: a national forest. :

_~ The Department decision herein: of: October 24 1913, is recalled
- and vacated.: The motlon for. rehearmg 18 granted s :

BALENTE LUNA.
Decided February 10, 1917,

HNLARGED HOMESTEAD——ADDITIONAL ENTRY——PART ONLY OoF ORIGINAL HOMESTEAD
RETAINED. - -

It is not essential to allowance of an, addmonal entry under the Enlarged‘
Homestead act of February 19, 1909 as amended by. the act of: March 3, :
1915, ‘that “the apphcant shall have retamed m 1ts entlrety his or1g1nal:
homestead. . . ,

VOGELSANG, Fwst Asszstant Secreto;ry

* December 2, 1915, Balente Luna filed. homestead apphcatlon under
the enlarged homestead act of February 19,.1909 (35 Stat., -639); for
the NW. %, Sec: 11, T.-6. N R.24 E., N.. M M., as addltlonal to his .
original entry for the NE % of sald section, on which: final proof
was submitted and which was patented August 7, 1911. ,

Section 8 of the said - act of February 19, 1909, was amended by
the act of March 3, 1915 (38 Stat., 956), to. read as follows: :

That' any person who has made, or- who shall make, homestead: entry of‘
“lands - of the character herein:. descmbed .and . who . has not. submitted " final

proof thereon, or who havmg subm1tted final proof stlll owns and occupies
the land thus entered,” shall have the r1ght to enter pubhc lands, subject to
the provisions .of this: Act, contlguous to “his ﬁrst entry, “which " ‘shall" not,
together with the: original entry; ‘exceed three hundred and twenty acres:
Provided, That the land originally entered and.that covered by: the additional
. “entry shall have ﬁrst been des:gnated as. subJect to th1s Act, as p10v1ded by. -

section one thereof. .

By decision of June 20 1916 the Comm1ss1oner of the General
Land Office rejected the apphcatlon for additional entry for the:
assigned reason that the applicant stated in his application for ad-
ditional entry that he had sold the S.  NE. 1 of said Sec. 11, the =
tract embraced in- hlS original entry, but that he still owned and
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occupied the N. §*NE. } of said section. ‘This actlon was based upon
the language used in the said act of March 8, 1915, providing the
condition that the entryman “still' owns and occupies the land” in
the original ‘entry. - The view expressed by the Commissioner was
that inasmuchas the applicant does not own all of the land em-
braced in the original entry he'is not qualified to make additional
entry under: thé-act of March -3, 1915." The applicant has appealed:
from the ‘action of the Co‘mmissioner.‘ e ,

The act under consideration is in:its nature remedial. It was
designed to’ benefit ‘entrymen who had submitted final proof upon
their original entries,  made under+theé old law, for an-area less in
extent than permitted by the enlarged act, but of the same character
of lands enterable under the enlarged act. The main object of the
law was_to afford opportunity to entrymen of inferior lands to
enlarge their holdings by entering and cultivating lands of like
character. An important condition prescribed was that the appli-
cant should ‘still own and occupy the land embraced in the original
entry. - But this provision should be-given a liberal and reasonable
construction to effect the‘purpcse of the law, rather than a technical
interpretation, o as to destroy its remedial intent.

The portion of the original entry which the applicant in this case
owns and occupies is contiguous to the land applied for as an addi-
tional entry. ' Therefore, the claim thus composed will be available
for use for agricultural purposes as a compact body. It is not be-
lieved that the allowanice of this entry will contravene the terms
of the act, and certamly the purposes of the law W1ll be thereby
subserved. '

In the absence of other sufficient 0b3ect1on, the entry will be
allowed. Accordmgly, the dec1s1oq appealed from is reversed.

w. E MOSES (On Rehearmg’)

Demded February 13 191’7

SIOUX HALF—BREED SCRIP—RELOCATION. OF - EXCESS.

Where an. apphcatlon for the location’ of Sioux Half- Breed serip recited that
such scrlp was located on the Tand described * in satisfaction of the attached
certificate or scrip,” and ‘the patent isSued Teécited that the certificate was

“surrendered *in full satisfaction ” for the land described, the locator has

- waived hig right, if ‘any’existed, to any ‘execess representing  the: difference

in quantity between the land recelved and that called for by the scrip.
SAME. e .
Ne1the1 the law nor, the pr actlce of. the Depaltment authonzes the relocation
of Sioux half- ln eed SCrip to the extent of the excess of land represented by
such scrip over that received under a location thereof. -

VoeELsaNe, First Assistant Secretary:
This is a motion for rehearing, filed by W. E: Moses attorney in
fact, in the above entitled case, involving a number of apphcatmns
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for certified copies of Sioux Half-Breed certificates, with request for

L mdorsement thereon showing: former locatlons, as ev1dence ofa rlght

. to make further locations of the excess. -
- By Department decision of January -3, 1917, the declsmn of the

Commlssmner of the General Land Ofﬁce, da,ted September 28, 1915,

denying the applications, was affirmed.

- Request is made for opportumty to submit oral argument in sup-
_port of the motion, buf the case is sufficiently stated in the written .
‘brief, and:the Department has given the matter mature consideration.

" It .does not appear that oral argument could throw additional light -
upon the guestion at issue. Therefore, the request is denied. o
These alleged rights consist in most cases of very small areas re-

sultlng from former locations.on tracts of slightly less acreage than .

the piece of scrip or certificate surrendered.. There are twelve such

" certificates involved in the applications.

The act of July 17, 1854 (10 Stat., 304), ,authorlzed issuance of

. certificates.or scrip to. the half-breeds. or mixed. bloods of the Sioux
Indians according to the area each would be entitled to take if the

lands-of their reservation had been equally divided among them. All

" of their interest in'the lands of the reservation was to be relinquished

in exchange for the scrip. The pieces of scrip, or certificates, issued
under the act, were in denominations of 40, 80 and 160 acres.

" The instructions for the location of the scrip did not state whether
the surrender of a plece of such scrip in exchange for a subdivision
‘or subdivisions of land of less area than the area of the scrip. sur-
- rendered, would fully exhaust the scrip so as to prevent subsequent
use of the excess portion. See instructions in 1 Lester, 627; 1 Copp’s
L. L., 721 and 723; 2 Copp’s L. L.; 1855, edition of 1882, '

g No decision or regulatlon of the Department authomzmg the relo-

cation of such excess has been cited and after considerable research
none has been found. Reference has been made to decision in the
case of Frederick W. McReynolds (31 L. D., 259), wherein it was
held that the location of Valentine scrip on an area less than the
scrip certificate, did not effect a waiver of the excess. The case of
“Harvey Spaulding and Sons (35 L. D., 483), was also cited, wherein
' a similar ruling was made as to. Surveyor General scrip. - Likewise
attention was called to a decision by the Commissioner of the General
" Land Ofﬁce, dated May 21, 1914, allowmg the use of the:excess por-
tion of a piece of Wyandotte scrip.

It is contended that the principle apphed in said decisions apphes :
with equal force to Sioux Half-Breed scrip, and that the logical con-
clusion to be drawn therefrom requires allowance of the use of the

“excess in the cases under consideration.. But the denial of the use of -
* similar excess in the case of forest lieu selections (29 L. D., 57 8),
argues forcibly the other way. :
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. Whatever may be said of the two Department decisions above cited
with. reference to. other classes of claims, it has'not been. found: that
‘the said rulings have been extended to-Sioux Half-Breed scnp in:
any Department decision.or regulation, and the Department -is not
‘disposed at this time to so extend them. ~They do not afford clear
authority . for the claim here contended for, and even if they point -
that way the applicants do not appear to have been damnified thereby.
Such rights are made nonassignable by law, and no interest therem
may be granted, by power-of attorney or otherwise.

. The applications for the former locations recited that the SCI‘lp
‘was located: on the land described “in satisfaction of the attached
* certificate or scrip.”” The patents issued thereon. recited that the
certificate described was surrendered “in full satisfaction” for the
land described. - These cases: were, therefore; considered as fully ad-
' ]udlcated and closed for nearly half a century No reason is seen- for :
reopening them.. :

The motlon is accordmgly demed

VICTORIA M. LISY.
Decided Februwry 15, 1917

AI’PLIOATION Forc WITHDRAWN LANDS—RESTORATION PENDING APPEAL

‘Where pubhc lands withdrawn from entry or- other disposition. are applied. -
“for under the terms of any public-land aect, the apphcatlon will be rejected,
unless it comes within the terms of Glrcular 324 of the General Land Ofﬁce
© (43 L. D., 254) : :

VOGELSANG, First Assistant Sem'etary

Victoria M. Lisy has appealed from the declslon of the Commis- °
sioner of the General Land Office of May 28, 1916, denying her appli-
cation,-filed- March 29, 1915, to amend her "homestead entry, made
_ December 2, 1918, for the W. 3, Sec. 1, T. 22 N., R. 10 W., 6th P. M.,

Broken BOW, Nebraska, land dlstrlct to mclude the E 3 of sald‘

section. :

At the time the apphcatlon to amend was filed the E. 3 of said
 section was set aside as an administrative site for the Hyannis ranger
station, and from the Commissioner’s first rejection of the applica-
tion, October 23, 1915, Lisy appealed to the Department. While the
case was pending here on appeal the land was, by Executive order of
December 1, 1915, restored to homestead entry only, in advance of
gettlement:-or other form of ‘disposition, from February 2, 1916, to’
February 29, 1916. The Department, January 18, 1916, remanded
the case to the General Land Office for approprlate a,ctlon, in view
of the restoration of the land, and on the following day Charles
Brezina filed apphcatlon to make homestead entry therefor. ‘
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. The Brezina application was properly filed under Department cir-
cular of May 22,1914 (48 L. D.; 254),-which permits applications to -
~be filed within the period of 20'days prior to the date of the restora-
.tion: of land to entry. The effect of remanding the Lisy application
to the General:Land Office was to revoke the rejection thereof and
permit . the allowance of same at the proper time in the absence of :
an adverse claim. =Tt became immaterial, therefore, that the applica-
tion was actually filed at a time when the same could not have been
allowed. On the date of the Department’s -decision remanding the
-application there' was no adverse clalm, and had immediate action
been taken by the Commissioner, in accordance with said decision,
the application would have been treated as properly filed and allow-
¢ble at the time the land was restored to entry. The failure to take
~immediate action; however, does not affect the status of the applica-
tion, and the same is not defeated by the adverse claim of Brezina,
which was initiated subsequent to the Department’s decision. Tn this
view of the matter, the applications must be regarded as:-having been
- simultaneously ﬁled and will be dlsposed of in accordance with the
‘circular above mentloned The case is remanded accordingly. ‘

It has been the practice of the. Department, where applications are
pending on appeel from the action of the Commissioner of the Gen-
eral Land Office in rejecting the same because the land applied for

‘had been withdrawn, to remand said a,pphcatlons for allowance, in
the absence of an adverse’ claim, where the land is restored pending
such appeal This practlce will no longer be followed, and hereafter -
all such apphcatlons except those which may be received under the
circular of May 22, 1914 supm, w111 be Tej jected.

SOLDIERS’ ADDITIONAL RIGHTS UNDER SECTIONS 2306 Al\TD‘
A : 2307 REVISED STATUTES ' : , :

INSTRUCTIONS
[Circular No. 528.]

+ DEPARTMENT OF THE INTERIOR,
: - GeneraL Lanp OrricE,
Washmgton, D. 0., February 16’ 1917’
REGISTERS AND REOEIVERS,
- Unrrep Stares Lanp OFFICDS .

Under date of February 15,1917, the- Secretary of. the Interlor
made the following administrative. ruhng

‘Sections 2306 and’ 2307 ‘Revised Statutes prov1de as follows

:+“:See. 2306, Every person- entitled, under' the provisions of sectlon twenty-

three hundred and four, to-entera-homestead who may have heretofore entered, -
. : i
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under the hormestead laws, a quantity of land less than one hundred and sixty
acreés, shall be permitted to enter so much land as, when added to the quantity -
prevmusly entered, shall not exceed one hundred and: sixty acres.

. *“SEpcs 2807, In: case of the death of any person who would be- entltled toa

- . homestead under: the provisions of section two- thousand : three hundred. and

four, his widow; if unmarried, or in case of her death.-or marriage, then his
minor orphan children, by a guardian-duly appointed:and officially -accredited
at -the Department of the Interior, shall be entitled to all the benefits enu-
merated in this chapter, subject to all the provisions. as to settlement and:im-
provement . therein contained; but if such person - died ‘during. his term of
enlistinent, the whole -term -of his enlistment shall be deducted from: the time
“heretofore requlred to perfect the title.”

The: soldier’s additional right thus created inures, ﬁrst of all to the soldier,
to.be exercised by him personally by entry of additional land,.or,. ‘on- authority
deduced . .from Webster v. Luther. (163 U. 8.; 331), which involved the exercise
of .the additional right by a soldier’s widow, based on her own original entry, .
by sale and assignment to.another, whereby in that manner. he acquires the per-
sonal benefit intended by Congress.

Section 2307 provides for the devolution of. this right if not exerc1sed by the
soldier in his.lifetime. - It is-a distinct grant. of the right or a. similar, right,
first, to the widow under, certain-conditions, then: to the minor children; acting
through- a. guardian duly appointed and-accredited at the Department of the
* Interior.. The grant-may be properly described as a grant of power, the exer-
cise of which ig-essential to the creation of a tangible property right. . Congress
has expressly. designated the parties who may exercise that power. The grant
contains no words of inheritance, and the. terms of the sections imply that ttie
ordinary law. of descent. and distribution is mapphcable Like the grant of a
right of a pension to a soldier or-to his W1d0W or to his minor chlldren under
sixteen, the privilege is personal and is not descendible.

The Land Department has not, since. the -decision .in. Webster v. Luther,
_given a construction to the law that confines the benefit of these sections to the
parties expressly enumerated. It has‘assumed that upon the failure of all
~of the beneficiaries to appropriate the right, the right passed by descent to
others. It has held that where the ‘widow and the minor orphan childreh
failed to avail themselves of the right left unexercised by the soldier, the right
reverted to the latter’s estate and became an asset thereof. More lately it has
held that this is not so; that the right passes by devolution to the minor 'chil-
dren and stops there; becoming an asset of their estate, subject to administra-
tion and to sale by an administrgtor. - Soldiers’ additional rights. have been
sold-by. administrators expressly appointed for that purpose;-and &t the in-
stance of parties whose businéss it is to speculate ‘in- the rights.- This has
happened even where the soldier, or’the minor- child, left no. heirs, the theory
of the application for administration being that the State had an interest by
escheat, Administrators have sold these rights to the .party active in pro-
curing administration- for relatively trivial sums, no.one but’ the assignee
deriving any substantial benefit. )

The department is convinced that it was never in the mingd of Gongress ‘that -~

these ‘rights should pass beyond the limits indicated in-the sections. ' Out of
gratitude to the soldier, Congress desired to-confer upon him’ perso