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-Hoglund, Svan (42 L. D., 405); vacated,

43 L. D., 538. )

Holden, Thomas A. {16 L. D., 493) ; over-
ruled, 29 L. D., 166.

Holland, G. W." (6 L. D., 20) ; overruled,
6 L. D, 639; 12 L. D., 436.

Hon v. Martinas (41 L. D., 119) ; modified,
43 L. D., 197.°

Hooper, Henry (6 L. D, 624) 3 modified, 9
L. D., 86, 284.

Howard, Thomas (3 L. D, 409) ; see 39
L. D, 182, 225, .

IIoward v. Northern Pacific R. R. Co (23
L. D., 6); overruled, 28 L. D., 126.

Howell, John H, (24 L. D., 35) ; overruled,
28 L. D., 204.

Howell, L. C. (39 L. D, 92); see 89 L. D,,
411,
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Hull ¢ el ». Ingle (24 L. D, 214); over-
ruled, 30 L. D, 258.

Huls, Clara (9 L. D., 401} ; mod1ﬁed 21
L. D, 377.

Hyde, 1’ A, et al‘ (27 L. D., 472); va-
cated, 28 I. D, 284, (See 43 L. D,
381.) ~

Hyde e ol. v. Warren et al. (14 L D,
576) ) see 19 L, D, 64.

Ingram, John D. (87 L. D., 475); see 43
L. D, 544,

Inman 4. Northern Pacific E. R. Co.
L. D., 818) ; overruled, 28 L. D., 95.

Towa Railroad Land Company (23T, D., 795
24 1L, D.; 125y ; vacated, 29 L. D., 79.

(24

Jacks ». Belard e al. (29 L. D., 369); va-
eated, 30 I. D., 345.

Jackson Oil Co. v. Southern Pacific R. R.
Co. (40 L. D., 528) ; overruled, 42 L. D,,
31T. :

Johnson . South Dakota (17 L. D., 411) 3
overruled, 41 I. D, 22, )

Jones, James A. (3 1, D., 178) ; overruled,
8 L. D, 448

Jones v, Kennett (5 L, D., 688) ; overruled,
14 L. D., 429,

Kackmann, Peter (1 L. D., 86) ; overruled,
16 L, D., 464,

Kemper . St. Paul and Pacific R. R. Co.
(2 C. L. L., 805); overruled, 18 L. D,
101. )

King ». Bastern Oregon Land Co. (23 1. D,
579) ; modified, 30 L. I, 16,

Kinsinger . Peck (11 L. D., 202} ;
L. DL, 162, 225,

Kiser ». Keech (7 I. D., 25); overruled,
23 L. D, 119.

Knight, Albert B., et al.
overruled, 31 L, D., 64,

Knight ¢, Heirs of Knight (39 L. D, 382,
491 ; 40 I, D., 481); overruled, 43 L. D,,
249,

see 59

(30 L. D, 227);

Kniskern v, Hastings and Dakota Ry. Co.

(6 C. L. 0., 50) ; overruled,-1 L. D.,, 362.
Kolberg, Peter I, (37 L. D., 453); over-
ruled, 43 L. D, 181,
Krighaum, James T. (12 L. D., 817) ; over-
ruled, 26 L. D., 448.

Lackawanna Piag:er Claim (36 L. D., 86);

overruled, 37 L. D., T15.

Lamb ., Ullery (10 L. D., 528) ; overruled,
32 L. D, 331.

Largent, Edward B., et gl (13 L. D.,
overruled, 42 L. D., 321.

Larson, Syvert (40 L.-D., 89); overruled,
43 L. D., 242,

Tagselle . Missouri, Kansas and Texzas Ry.
Co. (3°C. L. O, 10) s overruled, 14 L. D,,
278.

Las Vegas Grant (18 L. D, 646 15 L. D,
58) ; 1ev0ked 27 L. b, 683

397)

OVERRULED AND MODIFIED CASES.

Lauzhlin, AHen {81 L, D., 258) ; overruled
41 L, D., 361, '

T.aughlin ». Martin (18 L. D., 112); modi-
fled, 21 L. D., 40. '

Lemmons, Lawson H. (19 L. Dy, 87) ; over-
‘ruled; 26 L. D., 389.

Leonard, Sarah (1 L. D., 41); overluled
16 L. D., 464,

Lindberg, Anna C. (8 I. D., 85) ; modlﬁed
4 L. D, 299

Lmdelman », Wait (6 L. D., 683); over-
ruled, 18 L, D., 459.

#Linhart «. Santa Fe Pacific R, R. Co. (36
L. D., 413 overruled, 41 L. D.,, 284.
Bee 43 L. D., 536. :

Little Pet Lode (4 L. D., 17) 3 overruled,
25 L. D., 550.

Lock Lode {6 L. D, 105); overruled, 26
L. D, 123.

Lockwood, Francis A. (20 L. D, 361);
modified, 21 L. D., 200.

Lonergan 1. Shockley (33 L. D, 238);
overruled, 34 L, D., 314; 36 L. D,, 199,
Louisiana, State of (8 L. D., 1286); modi-

fied, @ I.. D, 157.

Louisiana, State of (24 L. D., 231); va-
cated, 26 1. D., 5. )

Lucy B. Ifussey Lode 5 L .,
ruled, 25 I. D. 495.

Luton, James W (34 L. D., 468); over-
ruled; 35 L, D., 102,

Lyman, Mary 0. (24 L. D., 493) ; overruled,
43 L, D., 221.

Liynch, Patriclk (7. L. D, 33), overruled,
18 L. D, 718.

93) : over-

Madigan, Thomas (8 Y. D, 188): over-
ruled, 27 L. D., 448,

Maginnis, Charlos P. (31 L. D, 222) ; aver-
ruled, 35 L. D., 399,

Maginnis, John 8. (32 1. D, 14) modified,
42 L. D., 472.

Maher, John M. (34 L. D, 342):
42 L., D., 472.

Mahoney, Tlmothy (41 L. D,; 129) ; over-
rulad, 42 L. D., 313,

Makemson w». Snider’s Heirs (22 L. D,
511) ; overriled, 32 L. D,, 850.

Malone Land and Water Co. (41 L. D,

~ 138) ; overruled in part, 43 L. D,, 110,

Maple, Frank (37 L. I, 107} ; overruled,

- 43 L. D., 181,

Martin ¢, Patriek (41 L. D., 284}); over-
ruled, 43 L, D., 53§,

Mason v. Cromwell (24 L. D,
cated, 26 L. D, 3539,

Masten, &, C. (22 L. D. 337); overruled,

25 L. D, 111,

modified,

248) ; va-

- Mather, ¢ al. ©. Hackley's Heirs (15 L. D.,

487) ; vacated, 19 L. D., 48.

Maughan, George W. (1 L. D., 2b); over-
raled, 7 L. D., 94.

MeCalla v, Acker (29 L. D, 203) vacated,
30 L. D, 277.

MecCornicly, William 8. (41 L. D, 661,
666) ; vacated, 45 L. D», 426.
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MeCraney ». Heirs of Hayes (33 L. D., 21) ;
overruled, 41 L. D, 119.

MeDonald, Roy, ¢ af. (24 L. D, 21);
ruled, 37 L. D, 285

*McDonogh School Fund (11 L. D., 378);
overruled, 30 L. D, 616. (8ee 35 L. D,,
399.)

McIFadden ef ol. v. Mountain View Mining
and Milling Co. (26 L. D., 530) ; vacated,
27 L. D., 358.

McGee, Edward D. (17 L. D., 285); over-
ruled, 29 L. D., 166.

MeGrann, Owen (5 L, D., 10):; overruled,
24 I, D, 502,

Carl (37 L. D., .693); overruled,
38, 1., D, 148,

McKernpan v, Bailey (16 L. D., 368)
ruled, 17 L. D., 494.

*MeKittrick @il Co. ». Southern Pacific
R. R. Co. (87 L. D, 243} ; overruled, 40
L. D, 528. (See 42 L. D, 317.)

McNamara ef ol. v. State of California (17
L. D., 296} ; overruled, 22 L. D., 666.

McPeek ». Sullivan ef el. ' (25 L. D,, 281)
overruled, 36 L, D,, 26.

Meeboer . Heirs of Schut (35 L. D, 335) ;
overruled, 41 L. D., 119.

Mercer v. Buford Townsite (35 L. D, 119) ;
overruled, 35 L. D., 649. ‘

Meyer, Peter (6 L. D., 639); modified, 12
L. D., 436.

Meyer ». Brown (15 L. D, 307), see 39
1. D, 162, 225.

Miller, Edwm J. (35 L. D, 411) : Overruled
43 L. D., 181,

Miller ». Sebastian (19 L. D, 288); over-
ruled, 26 L, D., 448.

Milner and North 8ide R. R. Co. (36 L. D.,
488) ; overruled, 40 L. D, 187.

Milton ¢t al. v. Lamb (22 L. D.; 339) ; over-
ruled, 25 L. D., 550.

Milwaukee, Lake Shme and Western Ry. Co.
(12 L. D, 79) ; overruled, 29 L. D, 112.

Miner ©. Mariott et al. {2 L. D, T09);
modified, 28 L. D., 224,

*Mitchell . Brown {3 I. D., 68); ovér-
ruled, 41 L. D,, 396. (See 43 L. D,, 520.)

Monitor Lode (18 L. D., 358); overruled,
25 L. D., 495.

Moore, Charles T, (16 L. D., 204); over-
ruled, 27 L. D,, 482.

Morgan . Craig (10 C. L. Q. 234)
ruled, 5 L. D., 303."

Morgan v. Rowland (87 L. D., 90): over-
ruled, 37 L. D.,, 618,

Moritz ». Hinz (36 L. D., 450) ; vacated, 37
L. D., 382,

\Iormson, Charles 8. (36 L. D 126) ; modi-
fied, 36 L. D., 319.

Morrow et al. . State of Oregon et al. (32
L. D., 54) ; modified, 33 L. D., 101,

Moumain Chief Nos. 8 and 9 Lode Claims
{36 L. D, 100); o‘velruled in pari, 36
L. D., 551. .

Mt Whltney Military Reservation -
L. D, 315) ;.see 43 L, D, 33.

over-

over-

(40
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over- -

XVIL

Muller, Esberne K. (39 L. D,, 72) ; modified,
39 L. D, 360.

Mulniz, Pbhilip, Heirs of (33 L. D 331) ;
overruled, 43 L. D., 532.

Nebraska, State of (18 L. D., 124); over-

ruled, 28 L. D, 348.

Nebraska, State of, ». Dorrington (2 C. L.
L., 647); overruled, 26 L. D,, 123. =

Neilsen #. Central Pacific R. R. Co. et al.
(26 L. D., 252) ; modified, 30 L. D., 216.

Newbanks ». Thompson (22 L. D, 490);
overruled, 29 L. D,, 108 .

Newlon, Robert C. (41 L. D. 421); over-
‘ruled, 43 L. D., 364. -

Newton, Walter (22 1. D, 3822):
25 L. D, 188

New York Lode and Millsite (5 L. D, 513) ;
overruled, 27 L. D., 373. |

#Nickel, . John R. (9 L. T, 388); over-
ruled, 41 L. D., 129, (See 42'L. D., 313.)

Northern Pacific R. R. Co. (20 L, D, 191) ;

modified,

modified, 22 L. D., 224; overruled, 29
L. D, 550. :

Northern Pacific R. R, Co. v. Bowman (7
L. D, 238) ; modified, 18 L. D., 224,

Northern Tacifie R. R. Co. ». Burns (6
L. D., 21} ; overruled, 2¢ L. D,, 191.
Northern Pacific R. R. Co. v. Loomis (2Y
L. D., 395) ; overruled, 27 L. D., 464.
Northern Pacific . R. Co. ». Marshall ef al.
(17 L. D, 545) ; overruled, 28 L. D,, 174,
Northern Pacific R. R. Co. v. MiHer (7
L. D., 100) ; overruled, 16 L. D., 229,
Northern Pacific R. R. Co. v. Sherwood (28
L. D., 128) ; overruled, 29 L. D., 550.
Northern Pacific R. R. Co. ¢. Symons (2%
L. D, 686) ; overruled, 28 L. D., 95.
Northern Pacific R. R. Co. ». Urauhart (s
L. D., 365) ; overruled, 28 L. D., 126.
Northern Pacific R. R. Co. v. Yantis (8
L. D., 58) ; overruled, 12 L. D., 127.
‘Nyman ». 8t. Paul, Mianeapolis and-Mani-
toba Ry. Co. (5 L. D., 398): overruled,
6 L. D, 750. -

O0’Donnell, Thomas J. (28 L.
overruled, 35 L. D., 411.
Olson.v. Traver et al. (26 L. D.,.350, 628) ;
overruled, 29 L. 1,480 ; 30 L. D., 382.
Opinion A, A. G. (85 L. D., 277) ; vacated,

36 L. D, 342.

Oregon Central Military Wagon Road Co. v.
Hart (17 L. D., 480} ; overruled, 18
L. D., 548.

Owens et el. v State of California (22

D., 214);

©. L. D., 369); overruled, 38 L. D, 253.

Pacific Slope Lode (12 L. D., 688); over-
ruled, 25 L. D., 518,

Papini #. AldeLson (1 B. I. P, 91} ; modi-
fied, 5 L. D., 256.

Patterson, Challes BE.(3L.D,
" fied, 6 L. D., 284, 624.

Paul Jones Lode 28 L, D 120) ; modified,
31 L. D., 359,

,.,6()) ; modi-
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Paul ». Wiseman (21 L. D.,
ruled, 27 L. D., 522,

Pecos Irrigation and Improvement Co. {15
1. D., 470); overruled, 18 L. D., 168,
268, '

Pennock, Belle L, (42 L D., 315) § vacated,
43 L. D.; 68.

Phelps, W. L. (8 C..L. 0., 139) ; overruled,
2 L. D., 834,

Phillips, Alonzo (2 'L D., 321) ; overruled
i5 L. D., 424:

Phillips v. Breazeale’s He1rs (19 X. D.
578) ; .overruled, 39 L. D., 93.

Pieper, Agnes C.
ruled, 43 L, D., 374,

Pietkiewicz et al. v. Richmond (29 L, D,
195) ; overruled, 87 L. D., 145,

Pike’s Peak Lode (14 L. D, 47; ovelruled
20 L. D., 204, -

Popple, James {12 L. D, 433) ; overruled,
13 L. D., 588,

Powell, D. C. (6 I. D., 302); modlﬁed, 15
L. D., 47T.

Premo, George (9 L. D., 70) ; see 39 L, D,,
162, 225,

Pringle, Wesley (18 L. D., 519} ; overruled,
29 L. D., 599.

Yrovensal, Victor H. (30 L. D., 616} ; over-

: ruled, 85 L. D., 399.

Prue, widow of Emanuel (6 L. D., 436);
vacated, 33 L. D, 409, )
Puyallup Allotments (20 L. D., 157) ; modi-

fied, 29 L. D., 628. ’

12) ; over-

Rancho Alisal (1 L, D., 173) ; overruled, 5
L. D., 320.

Rankin, James D., et i (7 L. D., 411);
overruled, 35 L. D., 32,

Rankin, John M. (2¢ L. D., 272) ; reversed,
21 L.°D., 404,

*Reed .
ruled, 8 L. D., 110.

Regione ». Rosseler (40 L. D., 93);
“eated, 40 L. D, 420. '

Rialto No. 2 Placer Mining Claim (34
L. D., 44) ; overruled, 87 L. D, 250.

Rico Townsite (1 L. D, 558) ; mod1ﬁed 5
L: D., 256.

Roberts v. Oregon Central Military Road
Co. (19 L. D, 591) ; overruled 31 L. D,
174.

Robinson, Stella G, (12 L D 443) ; over-
‘ruled, 13 L. D, 1. -

Rogers, Horace B. (10 X. D., 29); over-
ruled, 14 L. D, 321, . -

Rogers ». Atlantic and Pacific R. R, Co. {6
L. D., 565) ; overruled, 8 L. D., 165. .

*Rogers ¢ Lukens (6 L. D, 111); over-
ruled, 8 I. D, 110. (See 9 L. D., 360.)

Rough Rider and Otber Lode Mining Claims

{See 9 L. D, 860
va-

(41 L. D., 242, 255) ; vacated, 42 L. D,
584. :
Salsberry, Carroll (17 L. D., 170); over-

ruled, 39 L. D., 93. )
Santa Fe Pacific R. B, Co. ». Peterson (39
L. D., 442) ; overruled, 41 L. D., 383,

{35 L. D., 459) ; over-

Buﬂington {7 L. D, 154) ; over-.
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Satigfaction Extension Mill Site (14 L. D.,
173); see Alaska- Copper Co.,, 32. L. D,
128, .

Sayles, Heney P. (2 L. D., 88); modiﬁed,
6 L. D., 797.

Schweitzer . Hillard (19 L. D,
overruled, 26 L. D,, 589.

Serrano v. Southern Pacific R. BR. Co. (8
C. L. 0., 93); overruled, 1 L. D., 380.

Shanley ». Moran (1 L. D, 182): over-
ruled, 15 L. D., 424.

Shineberger, Joseph (8 L. D., 231); over-
ruled, 9§ L. D., 202. ' ’

Simpson, Lawrence W. (35 I. D.,
609} ; modified, 36 L. D,, 205,

Sipchen #. Ross. (1 ‘L. D., 834) ; modified,
4 L, D, 152,

Smead ». Southern Pacific R. R. Co. (21
L. D., 482); vacated, 29 L. D., 135, ‘

Snook, Noah A, et al. (41 L. D, 428);
overruled, 43 L. D, 864, . .

Sorli ». Berg (40 L. D, 2592} ; overruled;
42, L. D., 557.

Southern Pacific R. R. Co. (15 L. D,, 460)
reversed, 18 L. D., 275.

Southern Pacific . R, Co. (28 L. D, 281);
‘recalled, 32 L. D., 51, °

Southern Pacific R, R. Co. (33 L D ‘89) 3
recalled, 33 L. D., 528.

Southern Pacific R. R. Cu, ». Burns 31
L. D, 272) ; Vacated 3T L. D., 243.

Spaulding 2. Northern Pacific R. R. Co, (21
L. D.,, 57); overruled, 31 L. D., 151,

Spencer, James (6 L, D,; 217) ; modified, 6
L. D, T72; 8 L, D.,, 461

State ¢f California (14 L. D, 253); va-
cated, 23 L. D., 230..

State of California (15 L. D, 18); over-

_roled, 23 L. D., 423.

204) §

399,

- 'State of Cahfomla (19 L. D, 583); va-

cated, 28 L..D., 57, :

State of €alifornia (22 I. D 428) ; over-
ruled, 32 L, D, 34.

State of California o. Moecettml (19 L. D,,
359) ; overruled, 31 L. D, '335.

State of California v». Plerce (8 C. L. O.,
118) ; modified, 2 L. D., 854,

State of California wv. Snnth (5 L D
543) ; overruled, 18 L. D., 343.

State of Colorado (7 L. D., 490); over-
ruled, 9 L, D., 408, . )

State of Florida (17 L. D., 855) 7 reversed,
19 L. D, 76.

State of Louisiana (8 L. D, 126) H moch-
fied, 9 L. D., 157.

State- of Louisiana (24 L. D,, 231); va-
cated, 26 L. D., 5.

State of Nebraska (18 L. D., 124) ;. over-
ruled, 28 L. D., 858.

State of-Nébraska ». Dorrington (2 C. L.
L., 647) ; overruled, 26 L. D., 123.

Stewart ef el. v. Re2s et ¢l. (2L L. D,
446) ; overruled, 29 1. D., 401,

#8t. Paul, Minneapolis aml Manitoba Ry.
Co. (8 L. D., 255) ; modified, 13 L D
354, (See 32 1. D, 21.)
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St. Paul, M. & M. Ry. Co. v. Hagen (20
L. D., 249) ; overruled, 25 L. D., 86.

St. Paul; M. & M. Ry. Co. v. Fogelberg (29
L. D., 291) ; vacated, 30 L. D,, 191,

Stricker, Lizzie (15 L. D., 74); overruled,
18 L. D., 283.

Stump, Alfred M., ef «l. (39 L. D., 437);
vacated, 42 L. D., {i66.

Sumner ». Roberts (23 L. D, 201) 3 over-
ruled, 41 L. D., 173,

Sweeney v. Northei'n Pacific R. R. Co. (20
L. D., 394); overruled, 28 L. D,, 174.
*Sweet, Eri P. (2 C. L. 0., 18) ; overruled;

41 L. D., 129. (See 42 L. D., 313.)
Sweeten v. Stevenson (3 L. D., 249) ; over-
ruled, 3 I. D., 248,

Taft v. Chapin (14 L. D,, 593) ; overruled,
17 L. D., 414,

Talkington’s Heirs . Hempfling (2 L. D,
46) ; overruled, 14 L. D., 200.

Tate, Sarah J.- (10 L. D., 469) ; overruled,
21 L. D., 211.

Taylor v. Yeats et al. (8 L. D, 279) s re-
versed, 10 L. D., 242,

#Teller, John C. (26 L. D., 484) ; overruied,
36 L. D., 36. (See 37 L. D, 7T15.)

Traganza, Mertie C. (40 L. D., 300) ; over- |

ruled, 42 L, D,, 612.

Traugh ». Ernst (2 L. D., 212) ; overruled,
3 L. D, 98.

Tripp . Dunphy (28 L D., 14); mod.lﬁed
40 L. D., 128,

Tripp . Stewalt (7 C. L. 0., 89); modi-
fied, 6 L. D., 795.

Tucker v. Florida Ry. & Nay. Co. (19 L. D.,
414) ; overruled, 25 L. D,, 233.

Tupper . Schwarz (2 Ls D 623) ;. over-
ruled, 6 L. D., 624. ’

Turner v. Lang (1 C. L. 0., 51) ; modified,

5 L. D, 256.

Turner ». Cartwright (17 L. D., 414);
modified, 21 L. D., 40.

Tyler, Charles (26 L. D., 699) s overruled,
35 L. D., 411,

Ulin ». Colby (24 1. D, 311) ; overruled, 35
L. D, 549.

Union Pac1ﬁc R. R. Co. (33 L. D., 89) ; re-
called, 33 L. D., 528. )

United - States . Bush (18 L. D,

- overruled, 18 L. D., 441,

529) ;
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TUnited States ». Dana (18 L. D, 161);
modified, 28 L. D., 45.

Yme James (14 L..D., 527); modified, 14

L., D, 622.
Vladenbuws heirs et al. v. Orr et al. (25
L., D.? 328) ; overruled, 38 L. D., 253,

Wahe, John (41 L. D, 127); modified, 41
L. D., 637.

‘Walker . Prosser (17 L. D., 85) ; reversed,
18 L. D, 425,
Walker . Southern Pacific R. R. Co. (24
I.. D., 172) ; overruled, 28 L. D., 174,
Walters David (15 L. D, 136) ; revoked,
24 L, D., 58,

Wasmund v. Northern Pacific R. BR. Co., (23
L. D, 445) ; vacated, 29 L. D., 224,

‘Waterhouse, William W. (9 L. D. 131);
overruled, 18 L. D., 586.

‘Watson, Thomas H. (4 L. D., 169) ; modi-
fied, 6 L. D., T1.

Weber, Peter (7 L. D., 476} ; overruled, 9
L. D., 150. -

Weisenborn, ¥rnest (42 L. D., 538) ; over-
ruled, 43 L. D., 395.

| Werden v. Schlecht (20 L. D, 023) 3 over-

ruled, 24 L. D,, 45.
Western Pacific Ry Co. (40 L. D, 411; 41
L. D., 599) ; overruled, 43 L. D., 410.

‘Wheaton v. Wallace (24 L. D., 100) ; modi-

fled, 84 L. D., 383.

Wickstrom . Calkms (20 1. D, 459),
. modified, 21 L. D.; 553; overruled 22
L. D., 892. .

Widow of Emanuel Prue (6 L. D,, 436)
vacated, 33 L. D., 409,

Wiley, George P. (36 L. D, 305); modi-
fied, 36 L. D., 417.
Wilking, Benjamin C.
modified, 6 L. D., 797.

(2 L. D., 129);

- Willamette Valley and Cascade Mountam

Wagon Road Co. 9. Bruner (22 L. D,
654) ; vacated, 26 L. D., 357. :

Wlllamette Valley and Cascade Mountam
“Wagon Road Co. v. Chapman (13 L. D.,
61) ; overruled, 20 L. D., 259.

'Willingbeck Christian P. (3 L. D, 383);

nodified, 5 L. D,, 409.

Willis, Bliza (22 L. D., 426) ; overruled, 26
L. D., 436. i
Wilson ». Heirs of Smith (87 L. D., 519) ;

overruled, 41 L. D.,, 119, ~
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DECISIONS

RELATING TO

THE PUBLIC LANDS.

SUGGESTIONS TO HOMESTEADERS AND PERSONS DESIRING TO
- MAKE HOMESTEAD ENTRIES.

' CIRCULAR.

- DEpARTMENT OF THE INTERIOR,
GeNERAL LaAND OFFICE,
Washington, D. C., January 2, 1914,

1. Persons desiring to make homestead entries should first fully
inform themselves as to the character and quality of the lands they
desire to enter, and should in no case apply to enter until they have
visited and fully examined each legal subdivision for which they make
application, as satisfactory information asto the character and occu-
pancy of public lands can not be obtained in any other way.

As each applicant is required to swear that he is well acquainted
with the character of the land described in his application, and as all
entries are made subject to the rights of prior settlers, the applicasnt
- can not make the affidavit that he is acquainted with the character
of the land, or be sure that the land is not already approprlated by
a settler, unt11 after he has actually inspected it.

. Information as to whether a particular tract of land is subject to
entry may be obtained from the register or receiver of the land dis-
trict in which the tract is located, either through verbal or written
inquiry, but these officers must not be expected to glve information
as to the character and quality of unentered land or to furnish ex-
tended lists of lands subject to entry, except through plats and dia-
grams which they are authorized to make and sell as follows:

For a township diagram showing entered land only. : $1.00

For a township plat showing form of entries, names of clalmants, and
character of entries 2. 00

For a township plat showing form of entries, names of claimants, char- :
acter of entry, and number 3.00

For a township plat showing form of entries, names of claimants, char-
acter of entry, number, and date of filing or entry, together with
topography, ete 4. 00
35017°—vor 43—14——1
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Purchasers of township diagrams are entitled to definite informa-
tion as to whether each smallest legal subdivision, or lot, is vacant
public land. Registers and receivers are therefore required in case
‘of an application for a township diagram showing vacant lands to
plamly check off with a cross every lot or smallest legal subdivision
in the township which is not vacant, leaving the vacant tracts un-
checked. There is no authority for registers and receivers to charge
and receive a fee of 25 cents for plats and dlagrams of a section or
part of a section of a townshlp

If beeause of the pressure of current business relating to the entry
of lands registers and receivers are unable to make the plats or dia-
grams mentioned above, they may refuse to furnish the same and
return the fee to the applicant, advising him of their reason for not
furnishing the plats requested, that he may make the plats or dia-
grams himself, or have same made by his agent or attorney, and that
'he may have access to the plats and tract books of the local land
office for this purpose, provided such use of the records will not inter-
fere with the orderly dispatch of the public business:

A list showing the general character of all the public lands remain-
ing unentered in the various counties of the public-land States on the
30th day of the preceding June may be obtained at any time by ad-
dressing ¢ The Commissioner of the General Land Office, Washing-
ton, D. C.”

All blank. forms of affidavits and other papers needed in making
apphcamon to enter or in making final proofs can be obtained by
applicants and entrymen from the land office for the district. in which
the land lies,

9. Kind of lond subject to homestead entry—All unapproprlated
surveyed public lands adaptable to any agrlcultuml use are subject

to homestead entry if they are not mineral or saline in character and -

are not occupied for the purposes of trade or business and have not
been embraced within the limits of any withdrawal, reservation, or
incorporated town or city, but homestead entries on lands within
certain areas (such as lands in Alaska, lands withdrawn under the
reclamstion act, certain ceded Indian lands, lands within abandoned
military reservations, agricultural lands within national forests, lands
in western and central Nebraska, and lands withdrawn, classified, or
valuable for coal) are made subject to the particular requirements
of the laws under which such lands are opened to entry. None of
these particular requirements are set out in these suggestions, but
information as to them may be obtained by either verbal or written
inquiries addressed to the register and receiver of the land office of
the district in which such lands are situated. ‘
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HOW CLAIMS UNDER THE I—IOMESTEAﬁ LAW ORIGINATE.

8. Claims under homestead laws may be initiated either by settle-
ment on surveyed or unsurveyed lands of the kind mentioned in the
foregoing paragraph, or by the filing of a soldier’s or sailor’s declara-
tory statement, or by the presentation of an apphcatlon to enter an‘y
surveyed lands of that kind.

4. Settlement is initiated through the personal act of the settler
placing improvements upon the land or establishing residence thereon ;
he thus gains the right to make entry for the land as against other
persons. A settlement on any part of a surveyed quarter section
subject to homestead entry gives the right to enter all of that quarter -
section, but if a settler desires to initiate a claim to surveyed tracts
which form a part of more than one technical quarter he should
define his claim by placing some improvements on each of the smallest
subdivisions claimed. When settlement is made on unsurveyed lands
the settler must plainly mark the boundaries of all lands claimed.
Within a reasonable time after settlement actual residence must
be established on the land and continuously maintained. Entry
should be made within three months after settlement upon surveyed
lands or within that time after the filing in the local land office of
the plat of survey of lands unsurveyed when settlement was made.
_ Otherwise, the preference right of entry may be lost. Under the
~act of August 9, 1912 (37 Stat.,, 267), settlement right on not ex- .
ceeding 320 acres of lands demgnated by the Secretary of the Interior
‘as subject to entry under the enlarged-homestead law may be ob-
tained by plainly marking the exterior boundaries of all lands
claimed, whether surveyed or unsurveyed, followed by the establish-

ment of residence, except as to lands designated under section 6 of -
sald acts, where residence is not: required, but where the settlement
right is required to be initiated by plainly marking the exterior
boundaries of the land claimed and the placing and mamtenance of
_ valuable improvements thereon.

5. Soldiers’ and sailors’ declaratory statements may be filed in the -
land office for the district in which the lands desired are located by
any persons who have been honorably discharged after 90 days’ serv-
ice in the Army or Navy of the United States during the War of

- the Rebellion or during the Spanish-American War or the Philippine
insurrection. Declaratory statements of this character may be filed
either by the soldier or sailor in person or through his agent acting
under a proper power of attorney, but the sold1er or sailor must
make entry of the land in person, and not through his agent, within
six months from the filing of his declaratory statement, or he may
make entry in person without first filing a declaratory statement if
he so chooses. If a declaratory statement is filed by a soldier or
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“sailor in person, it must be executed by him before one of the officers
mentioned in paragraph 18, in the county or land district in which
the land is situated; if filed through an agent, the affidavit of the
agent must be executed before one of the officers above mentioned,
but the soldier’s affidavit may be executed before any officer using a
seal and authorized to administer oaths and not necessarily within
the county or land district in which the land is situated.

BY WHOM HOMESTEAD ENTRIES MAY BE MADE.

6. Homestead entries may be made by any person who does not.
- come within either of the following classes: '
(¢) Married women, except as herelnafter stated ,
- (b) Persons who have already made homestead entry, except as
hereinafter stated.
(¢) Foreign-born persons who have not declared their 1ntent10n to
become citizens of the United States.
(d) Persons who are the owners of more than 160 acres of land in
the United States. '
(e} Persons under the age of 21 years who are not the heads of
families, except minors who malke entry as heirs, as hereinafter men-
tioned, or who have served in the Army or Navy during the existence
of an actual war for at least 14 days.
(f) Persons who have acquired title to or are claiming, under any :
- of the agricultural public-land laws, through settlement or entry
made since August 80, 1890, any other lands which, with the lands
last applied for, would amount in the ag regate to more than 320

acres.
7. A married woman who has all of the other quahﬁcatmns of a

- homesteader may make a- hometead entry under any one of the
following conditions:

(@) Where she has been actually deserted by her busband.

(b) Where her husband is incapacitated by disease or otherwise
from earning a support for his family and the Wlfe is really the head
and main support of the. famﬂy

(¢) Where the husband is confined in a penitentiary and she is
actually the head of the family.

(d) Where the married woman is the heir of a settler or con-
testant who dies before making entry.

(¢) Where a married woman made improvements and resided on
the lands applied for before her marriage, she may enter them after
marriage if her husband is not holding other lands under an unper—'
fected homestead entry at the time of the marriage.

. 8. If an entryman deserts his wife and abandons the land covered
by his entry, his wife then has the exclusive right to contest the
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entry if she has continued to reside on the lIand, and on securing its
cancellation she may enter the land in her own right, or she may

continue her residence and make proof in the name of and as the
" agent for her husband, and patent will issue to him.

9. If an entryman deserts his minor children and abandons his
entry after the death of his wife, the children have the same right
to make proof.on the entry as the wife could have exercised had
she been deserted during her lifetime.

10. The marriage of the entrywoman after making entry will not
defeat her right to acquire title if she continues to reside upon the
land and otherwise comply with the law. A. husband and wife can
not, however, maintain separate residences on homestead entries
' held by each of them, and if, at the time of marriage, they are each
holdmg an unperfected entry on which they must reside in order to-
acquire title, they can not hold both entries. In such case they
may elect whlch entry they will retain and relinquish the other.

11. A widow, if otherwise qualified, may make a homestead entry
notwithstanding the fact that her husband made an entry and not-
withstanding she may be at the time claiming the unperfected entry
of her deceased husband. :

12. A person serving in the Army or Navy of the United States
may make a homestead entry if some member of his family is resid-
. ing on the lands applied for, and the application and accompanying
aflidavits may be executed before the officer commanding the branch
of the service in which he is engaged.

13. Second homestead entries may be made by the following classes
* of persons if they are otherwise qualified to make entry
(2) By a person who commuted a former entry prior to June 5,
- 1900.

(b) By a homestead entryman who, prior to May 17, 1900, paid the
Indian pmce of lands to which he Would have been afterwards en-
titled to receive patent without payment under the * free-homes act.”

(31 Stat., 179.) : .

(¢) By any person whose former entry was made prior to February
3, 1911, which entry has been subsequently lost, forfeited, or aban-
doned for any cause, provided the former entry was not canceled for

~fraud or relinquished or abandoned for a valuable consideration in
excess of the filing fees paid on said former entry. If an entryman
received for rehnqulshlng or- abandonmg his entry an amount in
excess of the fees and commissions paid to the United States at
time of making said entry, or if he sells his improvements for a sum
in excess of such filing fees and relinquishes his entry in connection
therewith, he can not make a second entry.

(&) By persons whose original entries have failed because of the
discovery, subsequent to entry, of obstacles which could not have
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been foreseen and which render it impracticable to cultivate the land,
or because, subsequent to entry, the land becomes useless for agri-
cultural purposes through no fault of the entryman. There is no
specific statute authorizing the making of second entries in these -
classes of cases, and such entries are allowed under the general equita-
ble power of the Land Department to grant relief in cases of accident
and mistake. :

(e) Any person otherwise qualified, who has made ﬁnal proot for
less than 160 acres under- the homestead laws, may make an addi-
tional entry for such an amount of public lands as will, when added
to the amount for which he has already made proof, not exceed in the
aggregate 160 acres. Residence, cultivation, and 1mprovement must,
be performed as in the case of an original entry.

(#) Each application for second or additional entry must give the
date and number of the former entry and the land office at which it
was made, or the section, townshipJ and range in which the land
entered waslocated. Any person coming within paragraphs (), (5),
or (e) must also give date when the former entry was perfected.
Any person coming within paragraph (¢) must show by the aflidavit
of himself and some other person or persons the date when his
former entry was lost, forfeited, or abandoned; that it was not can-
celed for fraud; and the consideratio_li, if any, received for the aban-

donment or relinquishment. Any person coming within paragraph .

(4) must, in addition to the evidence above specified, show in his cor-
roborated affidavit the grounds on which he seeks relief, and that he
used due diligence prior to entry to avoid mistake.

(9) A person who has made, lost, forfeited, or abandoned an entry
of less than 160 acres is not entitled to another entry unless he comes
within paragraph (¢) or (d) above. Such a person can not make
another entry merely because his first entry contained less than 160
acres. .

14. An additional homestead entry may be made by a person for
such an amount of public lands adjoining lands then held and resided
upon by him under his original entry as will, when added to such’
adjoining lands, not exceed in the aggregate 160 acres. An entry of
this kind may be made by any person who has not acquired title to
and is not, at the date of his application, claiming under any of the
agricultural public-land laws, through settlement or entry made since
August 30, 1890, any other lands which, with the land then applied
for, would exceed in the aggregate 320 acres, but the applicant will
not be required to show any of the other qualifications of a homestead -
entryman. See, however, instructions under the enlarged homestead
act (par. 47).

15. An ad]omlncr farm entry may be made for such an amount of
public lands lying contiguous to lands owned and resided upon by the
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apphcant ag will not with the lands so owned and resided upon,

exceed in the abgregate 160 acres; but no person will be entitled to

make entry of this kind who is not quahﬁed to make an original home-

stead entry. A person who has made one homestead entry, although

for a less amount than 160 acres, and perfected title thereto, is.not
" qualified to make an-adjoining farm entry.

HOW HOMESTEAD ENTRIES ARE MADE.

16. A homestead entry may be made by the presentation to the
land office of the district in which the desired lands are situated of-
an application properly prepared on blank forms prescribed for that
purpose and sworn to before either the register or the receiver, or
" before a United States comm1ss10ner, or a judge, or a clerk of a court
of record, in the county or parish in which the land lies, or before any
officer of the classes named who resides in the land district and near-
est or-most accessible to the land, although he may reside outside of
the county in which the land is situated.

17. Each application to enter and the affidavits acconipanying it
must recite all the facts necessary to show that the applicant is
acquainted with the land; that the land is not, to the applicant’s
. knowledge, either saline or mineral in character; that the applicant
possesses all of the qualifications of a homestead entryman; that the
application is honestly and in good faith made for the purpose of
actual settlement and cultivation, and not for the benefit of any
other person, persons, or corporatlon that the applicant will faith-
_fully and honestly endeavor to comply with the requirements of the
law as to settlement, residence, and cultivation necessary to acquire

title to the land apphed for; tha,t the applicant is not actmg as the
agent of any person, persons, corporation, or syndicate in making
such entry, nor in collusion with any person, corporation, or syndi-
cate to give them the benefit of the land entered or any part thereof;
that the application is not made for the purpose of speculation, but
in good faith to obtain a home for the applicant, and that the appli-
cant has not directly or indirectly made, and will not make, any
agreement or contract in any way or manner with any person or
persons, corporation, or syndicate whatsoever by which the title he
may acquire from the Government to the lands applied for shall
inure, in whole or in part, to the benefit of any person except himself.
18. All applications by persons claiming as settlers must, in addi-
tion to the facts required in paragraph 17, state the date and describe
the acts of settlement under which they claim a preferred right of
entry, and applications by the widows, devisees, or heirs of settlers
must state facts showing the death of the settler and their right to
make entry, that the settler was qualified to make entry at the time

°
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of his death, and that the heirs or devisees applying to enter are citi-
zens of the United States or have declared their intentions to become
such citizens, but they are not required to state facts showing any
other qualifications. of a homestead entryman, and the fact that they
have made a former entry will not prevent them from making an
entry as such heirs or devisees, nor will the fact that a person has
made entry as the heir or devisee of the settler prevent him from
“making an entry in his own individual right if he is otherwise quali-
fied to do.so. : : : ~
19. All applications by soldiers, sailors, or their widows, or the
guardians of their minor children should be accompanied by proper
evidence of the soldier’s or sailor’s service and discharge and of the
fact that the soldier or sailor had not, prior to his death, made an
entry in his own right. The application of the widow of the soldier
or sailor must also show that she is unmarried and that the right
has not been. exercised by any other person. Applications for the
children of soldiers or sailors must show that the father died with-
out having made entry, that the mother died or remarried without
making entry, and that the person applying to make éntry for them.
is their legally appointed guardian. ‘ :
20. Applications -for entry must be accompanied by the proper
~ fee and commissions. (See par 41.) A receipt for the money is
at once issued, but this is merely evidence that the money has been -
paid and as to the purpose thereof. If the application is allowed and
the entry placed of record, formal notice of this fact is issued on the
prescribed form; if the application is rejected or suspended, notice
of such action is forwarded to the applicant as soon as practicable.

RIGHTS OF WIDOWS, HEIRS, OR DEVISEES UNDER THE HOMESTEAD LAWS,

- 91. If a homestead settler dies before he makes entry, his widow -
has the exclusive right to enter the lands covered by his settlement.
If there be no widow, the right to enter the lands covered by the
settlement passes to the persons who are named as heirs of the settler
by the laws of the State in which the land lies. If there be no widow
or heirs, the right to enter the lands covered by the settlement passes
to the person to whom the settler has devised his rights by a proper
will; but a devisee of the claim will not be entitled to take when there .
is a widow or an heir of the settler. The persons to whom the set-
tler’s right of entry passes must make entry within the time named
in paragraph 4 or they will forfeit their right to the next qualified
applicant. . They may, however, make entry after that time if no
adverse claim has attached. _

92, Tf a homestead entryman dies before making final proof, his
rights under his entry will pass to his widow ; or if there be no widow,

o
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and the entryman’s children are all minors, the right to a patent
vests in them upon making publication of notice and proof of the
death of the entryman without a surviving widow, that they are the
only minor children and that there are no adult heirs of the entry-
man, or the land may be sold for the benefit of such minor children
in the manner in which other lands’ belongmg to minors are sold
under the laws of the State or Territory in which the minors are
domiciled.

If the children of a deceased entryman are not all minors and
his wife is dead, his rights under the entry pass to the persons who
are his heirs under the laws of the State or Territory in which the
lands are situated. ' If there be no widow or heirs of the entryman,
the rights under the entry pass to the person to whom the entryman
~ has devised his rights by proper will, but a devisee of the entry will
be entitled to take only in the event there is no widow or heir of the:
entryman,

" 28. If a contestant dies after having secured the cancellation of an
entry his right as a successful contestant to make entry passes to-his
heirs; and if the contestant dies before hehas secured the cancellation

of the entry he has contested, his heirs may continue the prosecution
of his contest and make entry if they are successful in the contest.
Tn either case to entitle the heirs to make entry they must show that
the contestant was a qualified entryman at the date of his death; and
in order to earn a patent the heirs must comply with all the require-
ments of the law under which the entry was made, to the same extent
as would have been required of the contestant had he made entry. -

24. The unmarried widow, or, in case of her death or remarriage,
the minor children of soldlers and sailors who were honorably dis-
charged after 90 days’ actual service during the War of the Rebel-
lion, the Spanish-American War, or the Philippine insurrection may

make entry as such widow or minor children if the soldier or sailor
died without making entry, or failed to perfect an entry and was, at

the 4ime of his death, qualified to make another. The minor children
must make a joint entry through their duly appointed guardian.

RESIDENCE AND CULTIVATION REQUIRED UNDER THE HOMESTEAD LAWS.

95. A homestead entryman is required to establish residence upon
the land within six months after date of entry unless an extension
‘of time is allowed, as explained in paragraph 35, and is required
to maintain residence there for a period of three yéars. He may
absent himself, however, for a portion of each year succeeding estab-
lishment of residence, as more fully explained in paragraph- 26.
. Residence and cultivation in the case of an adjoining farm home-
stead or of an additional homestead entry for a tract contiguous to -
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an original homestead entry may be maintained either upon the
original or additional farm. -

26. During each year, beginning with the date of ‘establishment of
actual residence, the entryman may absent himself from the land
for one period of not exceeding five months, but the law does not
authorize a number of shorter absences aggregating this period. In
order to be entitled to this absence the entryman need not file appli-
cation therefor, but must at the time he leaves the land file, by mail or
otherwise, at the proper local land office, notice of time of leaving,.
and upon returning to the land must notify said office of the date of
his return. A second period of absence immediately following the

" first, though in different years of residence, is not permitted by the
law ; there must be some substantial term of actual continuous resi-
dence between the periods of absence.

97, (z) Cultivation of the land for a period of three years is
required, and this must generally consist of actual breaking of the
soil, followed by planting, sowing of seed, and tillage for a crop other
than native grasses. However, tilling of the land, or other appro-
priate treatment, for the purpose of conserving the moisture with a
view of making a profitable crop the succeeding year, will be deemed
cultivation within the terms of the act (without sowing of seed),
where that manner of cultivation is necessary or generally followed
in the locality.

During the second year not less than one-sixteenth of the area
entered must be actually cultivated, and during the third year, and
until final proof, cultivation of not less than one-eighth must be had;
these requirements are applicable to all homesteads, under the gen-
eral law and under the enlarged homestead acts, excepting those
under section 6 of said acts (see paragraphs 48 and 49) ; they do not
apply to entries under the reclamation act or under the so-called
Kinkaid Act, applicable to Nebraska.

() The Secretary of the Interior is authorlzed to reduce the
requlrements as to cultivation. This may be done, if the land
entered is so hilly or rough, the soil so alkaline, compact, sandy, or
swampy, or the precipitation of moisture so light as not to make cul-
tivation of the required amounts practicable, or if the land is gener-
ally valuable only for grazing. An application for reduction upon
the-grounds indicated must be filed at the proper local land office on
the form. prescribed therefor, and should set forth in defail the
special physical conditions of the land on which claimant bases his
right to a reduction.

A reduction may be allowed also if the entryman, after making
entry and establishing residence, has met with misfortune which
renders him reasonably unable to cultivate the prescribed area. "In
this class of cases an application for reduction is not to be filed, but
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notice of the misfortune and of its nature must be submitted to the
register of the local land office, under oath, within 60 days after its
occurrence ; upon satisfactory proof regarding the misfortune at the
time of submitting final proof a reduction in area of cultivation
during the period of disability following the mlsfortune may be
permitted.

*(¢) The homestead entryman must have a habitable house upon
the land entered at the time of submitting proof. Other improve-
ments should be of such character and ‘amount as are sufficient to
show good faith.

(&) By paragraph 16 of the instructions of November 1, 1913 the
~ Secretary of the Interior (under his statutory authority to reduce
the requirements as to cultivation) has prescribed the following rule
to govern action on proofs submitted under the new law, where the
homestead entry was made prior to June 6, 1912:

Respecting cultivation necessary to be shown upon such an entry, in all cases
where, upon considering the whole record, the good faith of the entryman
appears, the proof will be acceptable if it shows cultivation of at least one-
sixteenth for one year and of at least one-eighth for the mext year and each
succeeding year until final proof, without regard to the particular year of the
homestead period in which the cultivation of the one-sixteenth was performed.

(¢) Entries made prior to June 6, 1912, may be perfected either by
showing compliance with the requlrements of the three-year act of
June 6, 1912, or with the prov1s1ons of the old homestead law. The
former law requ1red five years’ residence, there being no specific
provision regarding the extent to which the entryman might absent
himself; it made no requirement of cultivation of a specific proportion
of the area of the entry, but the claimant was obliged to show such
cultivation as was reasonable under the circumstances of the case.

(f) Where a qualified person settled upon a tract of unsurveyed
public land, subject to settlement, prior to the passage of the act
of June 6,1912, but made entry after its enactment or shall hereafter
make entry, he may elect to submit proof under said act or under
the law existing when he established his residence upon the land.

The filing of a formal election is not required, but the designation of
"three-year or five-year proof, in the notice . to- submit same, may
constitute such election.

98. A soldier or sailor of one of the classes mentioned in paragraph
5 who makes entry as such must begin his residence and cultivation
of the Iand entered by him within six months from the date of filing
his declaratory statement, but if he makes entry without filing a
declaratory statement he must begin his residence within six months
after the date of the entry. Thereafter he must continue both resi-
dence and cultivation for such period as will, when added to the time
of his military or naval service (under enlistment or enlistments
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covering war periods), amount to three years; but if he was dis-

" charged on account of wounds or disabilities incurred in the line of
duty, credit for the whole term of his enlistment may be allowed;
however, no patent will issue to such soldier or sailor until there has
been residence and cultivation by him. for at least one year, nor until
a habitable housé has been placed upon the land. If the soldier’s
military service was sufficient in duration to require only one year’s
residence and improvement upon the claim, the entryman must
perform such an amount of ‘cultivation as to evidence his good faith
as a homestead claimant. If his military service was of such limited
duration as to require more than one year’s residence upon the
claim he will be required to perform cultivation to the extent of
one-sixteenth of the area of the entry, beginning with the second
year thereof, and not less than one-eighth, beginning with the third
year of the entry and thereafter until final proof.

No credit can be allowed for military service where commutation
proof is offered.

29. A soldier or sailor making entry during his enlistment in time
of peace is not required to reside personally on the land, but may
receive patent if his family maintain the necessary residence and
cultivation until the entry is 8 years old or until it has been com-
muted ; but a soldier or sailor is not entitled to credit on account of
his military service in time of peace. If such soldier has no family,
there is no way by which he can make entry and acquire title during
his enlistment in time of peace. ‘

30. Widows and minor orphan children of soldiers and sailors who
make entry based on the husband’s or father’s military or naval serv-
ice must conform to the requirements specified for the soldier or
sailor in paragraph 28.

" 31. Persons who make entry as the widow, heirs, or devisee of settlers
are not required to reside upon theland entered by them, but they must
improve and cultivate it for such period as, added to the time-during
which the settler resided on and cultivated the land, will make the re-
quired period of three years,and the cultivation must be to the extent
required by the law under which the proof is offered. Commutation
proof may, however, bemade upon showing 14 months’ actual residence
and cultivation had either by the settler or the heirs, devisee, or widow,
or in part by the settler and in part by the widow, heirs, or devisee.

32. Persons succeeding as widow, heirs, or devisees to the rights of
a homestead entryman are not required to reside upon the land cov-
-ered by the entry, but they must cultivate it as required by law for
such period as will, added to the entryman’s period of compliance
with the law, aggregate the required term of three years. They are
allowed a reasonable time after the entryman’s death within which
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to begin cultivation, proper regard being had to the season of the
year at which said death occurred. If they desire to commute the
entry, they must show a 14 months’ period of such residence and cul-

tivation on the part of themselves or the entryman, or both, as would

have been required of him had he survived.

33. Homestead entrymen who have been elected to Federal, State,
or county offices after making entry and establishing their actual
residence on the land are not required to continue such residence
during their term of office if the administration of their bona fide
official duties necessarily requires them to reside elsewhere than on
the land, but they must continue the improvement and cultivation
of the land for the statutory period. Such officeholder can not com--
mute his entry unless he can show at least 14 months’ actual residence
on the land preceding date of final proof. A person who makes -
entry or establishes residence af#er he has been elected to office is not
excused from maintaining residence, but must comply with the law
in the same manner as though he had not been elected. Persons
holding appointive oflices are not entitled to the foregoing privileges.

84. Neither residence nor cultivation by an insane homestead entry-
man is necessary after he becomes insane, if such entryman made
entry and established residence before he became insane and complied
with the requirements of the law up to the time his insanity began.
Proof-on the entry may be submitted by his duly appointed guardian
or committee after the expiration of three years from its date. If
the entryman is an alien and has not been fully naturalized, evi-
dence of his declaration of intention to become a citizen is suﬂicient.

85. (a) Where, for climatic reasons, or on account of sickness, or
other unavoidable cause, residence can not be established on the
land within six months after the date of the entry, additional time,
not exceeding six months, may be allowed. An application for such
extension must include the affidavits of the entryman and two wit-
nesses acquainted with the facts, which may be executed before any
officer authorized to administer oaths and having a seal of office,
though outside of the county or land district where the entry is
situated. The application should set forth in detail the grounds
upon which it is based, including a statement as to the probable dura-
tion of the hmdemng causes and the date when the claimant may
reasonably expect to establish his residence,

'If the extension is granted, it protects the entry from contest on
the ground of the homesteader’s failure to establish residence within
the first six-months’ period, unless it be shown that the order for
extension was fraudulently obtained. But the failure of the entry-
man to apply for an extension of time does not forfeit his right to
show, in defense of a contest, the existence of conditions which
might have been made the basis for such an application.
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(b) Leave of absence for one year or-less may be granted by the
register and receiver of the local land office to entrymen who have
established actual residence on the lands in cases where total or par-
tial failure or destruction of crops, sickness, or other unavoidable
casualty has prevented the entryman from supporting himself and ’
those dependent on him by cultivation of the land. Applications for
such leave of absence must be sworn to by the applicant and corrobo-
rated by at least one witness in the land district or county within
which the entered lands are located before an officer authorized to
administer oaths and having a seal. Applications must describe the
entry and show the date of establishing residence on the land and the
extent and character of the improvements and cultivation performed
by applicant. It must also set forth fully the facts on which the
claimant bases his right to leave of absence, and where sickness is
given as the reason a certificate signed by a reputable physician
should be furnished if practicable.

COMMUTATION OF TIOMESTEAD ENTRIES.

86. All original, second, and additional homestead, and adjoining
farm entries may be commuted, except such entries as are made under
particular laws which forbid their commutation. ' :

The entryman or his statutory successor submitting such proof
must show substantially continuous residence upon the land, and
cultivation thereof, for a period of at least 14 months immediately
preceding submission of proof or filing of notice of intention to sub-
mit same, and the existence of a habitable house upon the claim.
Where the entry was made after June 6, 1912, the proof must show
cultivation of at least one-sixteenth of its acreage. :

A person submitting commutation proof must, in addition to cer-
tain fees, pay the price of the land; this is ordinarily $1.25 per acre,
‘but is $2.50 per acre for lands within the limits of certain railroad
grants. The price of certain ceded Indian lands varies according to
their location, and inquiry should be made regarding each specific
tract. . i
Where the entry was made after June 6, 1912, the claimant must
show full citizenship, as in case of three-year proof; if the entry was
made before that date, it is sufficient if the claimant has declared his
intention to become a citizen. , ‘

The provisions of law explained in paragraph 27 (f) apply to com- -
mutation proof also. o ‘ o

Commutation proof can not be made on homestead entries allowed
under the act of April 28, 1904 (33 Stat., 547), known as the Kinkaid
Act; entries under the reclamation act of June 17, 1902 (32 Stat.,
388) ; entries under the enlarged homestead acts (post, par. 43 et
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seq.) ; entries allowed on coal lands under the act of June 22, 1910
(36 Stat., 583), so long as the land is withdrawn or classified as coal;
additional entries allowed under the act of April 28, 1904 (33 Stat.,
527) ; second entries allowed under the act of June 5, 1900 (31 Stat., .
267) ; or second entries allowed under the act of May 22, 1902 (32
Stat., 208), when the former entry was commuted.

FINAL PROOFS ON HOMESTEAD ENTRIES.

37. Either final or commutation proof may be made at any time .
when it can be shown that residence and cultivation have been main-
‘tained in good faith for the required length of time and to the re-
quired extent. Proof under the act of June 6, 1912, must be sub-
mitted within five years after the date of the entry, while proof sub-
mitted under the law in force before that date must be made within
seven years after the date of the entry. Failure to submit proof
within the proper period is ground for cancellation of the entry
- unless good reason for the delay appears; satisfactory reasons being
shown, final certificate may be issued, and the case referred to the
board of equitable adjudication for confirmation. See also para-’

graph 27e. - , ,
- 38. (@) Final proof must be made by the entrymen personally or
their widows, heirs, or devisees, and can not be made by agents, at-
torneys in fact, administrators, or executors, except as explained in-
paragraphs 8, 9, 22, and 84. Final proof can be made only by citi-
zens of the United States. . o o

() Where entries are made and proof offered for minor orphan
children of soldiers or sailors the minors may be represented by their
guardian. :

89. How proofs may be made—Final or commutation proofs may
be made before any of-the officers mentioned in paragraph 16 as being
authorized to administer oaths to applicants.

Any person desiring to make homestead proof should first forward
a written notice of his desire to the register and receiver of the land
office, giving his post-office address, the number of his entry, the name
and official title of the officer before whom he desires to make proof,
the place at which the proof is to be made, and the name and post-
office addresses of at least four of his neighbors who can testify from
their own knowledge as to facts which will show that he has in good
faith complied with all the requirements of the law.

40. The register will furnish a notice naming the time and place
for submission of proof to the claimant, who must cause same to be
published at his expense once a week for five consecutive weeks pre-
ceding submission of proof in the newspapers designated by the
register, : '
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The first day of publication must be at least 30 days before the date
set for proof, and a copy of the notice must be posted in a conspicu-
ous place in the office of the register for at least 30 days before said
date.

The homesteader must arrange with the publisher for publication
of the notice of intention to make proof and make payment therefor
directly to him. The register will be responmble for the correct
preparation of the notice.

On the day named in the notice the entryman must appear before
the officer designated to take proof with at least two of the witnesses
named in the notice; but if for any reason the entryman and his wit-
nesses are unable to appear on the date named, the officer should con~
tinue the case from day to day until the expiration of 10 days, and
the proof may be taken on any day within that time when the entry-
man and his witnesses appear, but they should, if it is at all possible
to do so, appear on the day mentioned in the notice. Entrymen are
advised that they should, whenever it is possible to do so, offer their
proofs before the register or receiver, as it may be found necessary to
refer all proofs made before other officers to a special agent for inves-
tigation and report before patent can issue, while, if the proofs are
made before the register or receiver, there is less likelihood of this
being done, and there is less probability of the proofs being incor- -
rectly taken. By making proof before the register or receiver the
entrymen will also save the fees which they are required to pay other
officers, as they will be required under the law to pay the register and
receiver the same amount of fees in each case, regardless of the fact
that the proof may have been taken before some other officer.

Entrymen are cautioned against improvidently and improperly
commuting their entries, and are warned that any false statement
made in either their commutation or final proof may result'in their
indictment and punishment for the crime of perjury.”

FEES ON ENTRIES AND FINAL PROOFS.

41, Fees and commissions—When a homesteader applies to make
entry he must pay in cash to the receiver a fee of $5 if his entry is
for 80 acres or less, or $10 if he enters more than 80 acres. And.in
addition to this fee he must pay, both at the time he makes entry
and final proof, a commission of $1 for each 40-acre tract entered
outside of the limits of a railroad grant and $2 for each 40-acre tract
entered within such limits. Fees under the enlarged-homestead act
are.the same as above, but the commissions are based upon the
area of the land embraced in the entry. (See par. 43.) Where an’
entry is commuted no commissions are payable, except in connection
with certain ceded Indian lands, as to which inquiry must be made
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specifically at the proper local land offices. - On all final proofs made
before - either the-register or receiver, or before any other officer
authorized to take proofs, the register and receiver are entitled to
receive 15 cents for each 100 words reduced to writing, and no proof
can be accepted or approved until all fees have been paid. ’

In all cases where lands are entered under the homestead laws in
Arizona, California, Colorado, Idaho, Montana, Nevada, New
Mexico, Oregon, Utah, Washington, and Wyoming the commissions
~ due to the register and receiver on entries and final proofs, and the
testimony fees under final proofs, are 50 per cent more than those
above specified, but the entry fee of $5 or $10, as- the case may be, is
the same in all the States.

Remittances of moneys to the local land oﬂices must be made in
eash or currency; but certified checks when drawn in favor of the
receiver of public moneys on national and State banks and trust
companies, which can be cashed without cost to the Governiient, can
be used. Likewise, United States post-office orders are acceptable
when they are made payable to the receiver and are drawn on the
post office at the place where the receiver is located. ‘

ALIENATION OF LAND BY HMOMESTEADER. -

42, The alienation of all or any part of the land embraced in a
homestead prior to- making proof, except for the public purposes
mentioned in section 2288, Revised Statutes, will prevent the entry-
man from making satlsfactory proof, since he ‘is required to swear
that he has not alienated any. part of the land except for the pur-
poses mentioned in section 2288, Revised Statutes. : :

A mortgage by the entryman prior to final proof for the purpose
of securing money for improvements, or for any other purpose not
inconsistent with good faith, is not considered such an alienation of
the land as will prevent him from submitting satisfactory proof.
Tn such. a case, however, should the entry be canceled for any reason
‘prior to patent, the mortgagee would have no claim on the land or
against the United States for the money loaned.

Alienation after proof and before patent—The right of a home-
stead entryman to patent is not defeated by the alienation of all or a
part of the land embraced in his entry after the submission of final
proof and prior to patent, provided the proof submitted is satisfac-
tory. Such: an alienation is, however, at the risk of the entryman,
for if the reviewing officers of the Land Department subsequently
find the final proof so unsatisfactory that it must be wholly rejected -
and new proof required, the entryman can not then truthfully make
the nonahenatlon aﬂidawt required by sect1on 2291, Revised Statutes,
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and his entry must in consequence be canceled. The purchaser takes
no better title than the entryman had, and if the entry is canceled
the purchaser’s title must necessarily fail.

ENLARGED HOMESTEADS.

43. The acts of February 19, 1909, June 17, 1910, and June 13, 1912
(87 Stat., 132), extending the first- named act to' North Dakota and
Cahforma, provide for the making of homestead entries for areas
of not exceeding 820 acres of public lands in the States of Arizona,
California, Colorado, Idaho, Montana, Nevada, New Mexico, North
Dakota, Oregon, Utah, Washington, and Wyoming, designated by the
Secretary of the Interior as nonmineral, nontimbered, nonirrigable.
As to Idaho, the act of June 17, 1910, prov1des that the lands must
be “ arid.”

The terms “arid” or “ nomrngable land, as used in these acts,
" are construed to mean land which, as a rule, lacks sufficient rainfall
to produce agricultural crops without the necessity of resorting to
unusual methods of cultivation, such as the system commonly. known

“ dry farming,” and for which there is no known source of water
supply from .which such land may be suocessfully irrigated at a
reasonable cost.

Therefore lands containing merchantable t;mber, mineral lands,
- and lands within a reclamation project, or lands which may be irri-
gated at a reasonable cost from any known source of water supply
may not be entered under these acts. Minor portions of a legal sub-
~ division susceptible of irrigation from natural sources, as, for in-
stance, a spring, will not exclude such subdivision from entry under
these acts, provided, however, that no entry shall embrace in the
“aggregate more than 40 acres of such irrigable land.

44. Designation of lands—TFrom time to time lists designating the
lands which are subject to entry under these acts are sent to the
registers and receivers in the States affected, and they are instructed
immediately upon the receipt of such lists to note the same upon’
their tract books. In the order designating land a date is fixed on
which such designation will become effective. Until such date no
applications to enter can be received and no entries allowed under
these acts, but on or after the date. fixed it is competent for the:
registers and receivers to dispose of applications for land designated
under the provisions of these acts in like manner as other applica-
tions for public lands.

The fact that lands have been designated as subject to entry is not
conclusive as to the character of such lands, and should it afterwards
develop that the land is not of the character contemplated by the
above acts the designation may be canceled; but where an entry is
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made in good faith under the provisions of these acts, such designa-
tion will not thereafter be modified to the injury of anyone who, in
good faith, has acted upon such designation. . Each entryman must
furnish affidavit as required by section 2 of the acts.

45. Compactness—F ees—Lands entered under the enlarged home-
stead acts must be in a reasonably compact form and in no event.
exceed 1% miles in length.

The acts provide that the fees shall be the same as those now re-
quired to be paid under the homestead laws; therefore, while the
fees may not in any one case exceed the maximum fee of $10 required
under the general homestead law, the commissions will be de’oer—
mined by the area of the land embraced in the entry. .

46. Form of application.—Applications to make entry under these
acts must be submitted on forms prescribed by the General Land
Office, and in case of an original entry on Form No. 4-003.

The affidavit of an applicant as to the character of the land must
be corroborated by two witnesses. It is not necessary that such wit-
nesses be acquainted with the applicant, and if they are not so
acquainted- their affidavit should be meodified accordingly.

47. (¢) Under section 3 of the enlarged homestead acts ‘persons
who have entered 160 acres or less of lands of the character de-
scribed in the act and designated by the Secretary of the Interior
thereunder, and who have not made final proof on their original
entries, may enter adjoining designated lands which will not, to-
gether with the tract first entered, exceed 320 acres, and residence
upon and cultivation of the original entry may be accepted as equiv-
alent to residence upon and cultivation of the additional.

(5) Where a person has, prior to June 6, 1912, made entry under
the general provisions of the homestead laws, and subsequently an
additional entry under said section 8, the foIlowmg rules govern the
requirements as to the cultivation and residence to be shown by him,
on submission of proof: :

(¢) He may show compliance with the requirements of the law
applicable to his original entry, and that, after the date of addi-

- tional entry, he cultivate, in addition to such cultivation as was
relied upon and used in perfecting title to the original entry, an
amount equal to one-sixteenth of the area of the additional entry
for one year, not later than the second year of such additional entry,
and one-eighth the following year and each succeedmg year until
proof submltted however, the rules explained in paragraph 27 (d)
are applicable to such cases. The cultivation in support of the addi-
tional entry may be maintained upon either entry.

(d) When proof is submitted on both entries at the same time,
he may show the cultivation of an amount equal to one-sixteenth of

* the combmed area of the two entries for one year, mCreased to one-
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eighth the succeeding year, and that such latter amount of cultiva-
tion has continued until offer of proof. If cultivation in these
‘amounts can be shown, proof may be submitted without regard to
the date of the additional entry, i. e., the required amount of culti-
vition may have been performed in whole or in part on the original
_entry before the additional entry was made, and proof on the addi-
tional need be deferred only until the showing indicated can be made.
Such combined proof may be submitted not later than seven years
from the date of the original entry.

(¢) In instances where proof is first made on the original entry

- meeting the requirement of the homestead law respecting residence,
no further showing in this particular will be exacted in making
proof upon the additional entry; neither will a period of residence
be exacted in proof upon the combined entry in excess of that
required under the original entry. ' ‘

48. Constructive residence on certain lands in Utah.—Thesixth sec-
tion of the act of February 19, 1909 (35 Stat., 639), providesthat not
exceeding 2,000,000 acres of land in the State of Utah, which do not
have upon them sufficient water suitable for domestic purposes as
will render continuous residence upon such lands possible, may be
designated by the Secretary of the Interior as subject to entry under
the provisions of that act; with the exception, however, that entry-
men of such lands will not be required to prove continuous residence
thereon. This act provides in such cases that all entrymen must
reside within such distance of the land entered as will enable them
successfully to farm the same as required by the act; and no attempt
will be made at this time to determine how far from the land an
entryman will be allowed to reside, as it is believed that the proper
determination of that question will depend upon the circumstances
of each case. o : :

Applications to enter under section 6 of this act will not be received

until the date fixed in. the order designating the lands as subject to
entry under this section. Lists of lands designated under this section
will be from time to time furnished to the registers and receivers, who
will be instructed to note same on their tract books immediately
~upon their receipt. These lists will fix a date on which the designa-
tions will become effective. Applications under this section must be
submitted on Form No. 4-003a. '

During the second year of the entry at least one-eighth of the area
must be cultivated, and during the third, fourth, and fifth years, and
until submission of final proof, one-fourth of the area entered must
be cultivated. Proof may be submitted on entries of this class
within seven years after their dates. ' o

Reduction in the requirement of cultivation may be allowed, as
explained in paragraph 27 (2).
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49. The sixth section of the act -of June 17, 1910 (86 Stat., 531),
provides for designation of 320,000 acres of land in the State of
Idaho of the same character contemplated by section 6 of the act
of February 19, 1909. The law as to entries for these lands and
manner of perfectlng title is the same, except in one respect, as that
referring to the Utah lands, and the provisions of the last paragraph
hereof apply to the Idaho act except on: that point. The Idaho
act provides that: ,

The entryman shall reside not more than 20 miles from (the) land, and be
engaged personally in preparing the soil for seed, seeding, cultivating, and

harvesting crops upon the land during the usual seasons for such work, unless
prevented by sickness or other unavoidable cause.

It is further pr0V1ded, however, by the act that:

Leave of abence from a residence established under this section may be
granted upon the same terms and conditions as are required of other homestead
entrymen.

-50.. Officers before whom applications and proofs may be made.—
The acts provide that any person applying to enter land under the
. provisions thereof shall make and subscribe before the proper officer
an affidavit, etc. The term “ proper officer,” as used herein, is held
‘to -mean any officer authorized to take affidavits or proof in home-
stead cases.

Cray -TALLMAN,
Commissioner.
Approved :

Ax~prieus A. JoNgs,
First Assistant Secretary.

ST. FRANCIS RIVZEiR SUNK LANDS, ARKANSAS—STATUS—INFOR-
MATION TO SETTLERS AND ENTRYMEN.

CIRCULAR.

DepArTMENT OF THE INTERIOR,
" GeNErAL Lanp Orrice,
Washington, January 2, 1914.
To SeTTLERS, ENTRYMEN AND OTHERS:

On December 12, 1908, and February 27, 1909, the Department
of the Interior adjudged those lands situated in Ts. 11 to 16 N,
R. 6 E, and Ts. 12 to 17 N,, R. 7 E,, in Poinsett, Craighead and
Greene Counties, Arkansas, which were left unsurveyed at the dates
of the original surveys of those townships and which were meandered
and shown on the township plats as the so-called “ St. Francis River
Sunk Lands,” to be public lands of the United States (Vol. 37 Land
Decisions, pages 845 and 462). . The above referred to decisions were
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made subject to a provision contained in the act of April 29, 1898
(80 Stat., 367), to the effect that the titles of persons who had pur-
“chased certam unconfirmed swamp lands within the aforesaid area,
“namely, the unsurveyed portions of the S. 4, S. 3 NE. 1, and the S. §
NW. £, Sec. 28, and the N. 4 of Sec. 83, T. 12 N R. 6 E., and the
unsurveyed portmns of sectlons 2,8,4,5,8,9, and 10, locally known
as Bagwell’s Lake, T. 17 N, R. 7 D should not be dlsturbed The
information contained herevmth does not apply therefore to said
described lands. Subsequent to the above mentioned dates, the De-
partment of the Interior has likewise adjudged those lands situated -
in Ts. 11 to 16 N., Rs. 9 to 18 E., in Mississippi County, Arkansas,
which were left unsurveyed at the dates of the original surveys of
those townships and which were meandered and shown on the town-
ship plats as Moon, Buford, Clear, Flat, Grassy, Walker, Carson,
Hickory, Tyronza, and Campbell’s Old Field Lakes, to be public
lands of the United States. The original surveys were held to have
been erroneous in that the unsurveyed areas were returned as “ Sunk
Lands” or “Lakes” when in fact they were, in whole or in part,
Jands in place when the surveys were made. Accordingly surveys.
thereof were directed and the plats were ordered to be corrected.

So-called Moon, Buford, Clear, Flat, Grassy, Walker, and Camp-
bell’s Old Field Lakes, have been surveyed and the plats of the
townships within which those lands are situated have been corrected.
The -areas within the first mentioned so-called lake were opened to
homestead entry June 16, 1910, and the areas within the other six
so-called lakes were opened to homestead entry November 16, 1912.
Of the government lands within the so-called sunk land area proper,
those in T. 12 N., R. 7 E., have been surveyed and were opened to
homestead entry July 2, 1913 those in Ts. 11 and 12 N., R. 6 E,,
have been surveyed and apphcatlons to enter were recelved but sus-
pended, on October 13, 1913.

The field work Wlth reference to the surveys of the government
lands within the areas of so-called Carson, Hickory, and Tyronza
Lakes, and also of the so-called sunk lands within Ts. 13 and 14 N.,
Rs. 6 and 7 E., has been practlcally completed and the work of cor—

" recting the plats is progressing as rapidly as possible. The field
work with reference to the surveys of the so-called sunk lands in Ts.
15 and 16 N., R. 6 E., and Ts. 15, 16, and 17 N., R. 7 E., has been
started and the work is now ready for extension The Work will
be completed at the earliest practicable date.

The status of the unsurveyed areas shown upon the original plats
as so-called Big, Brown, Round, Golden, Mill, and Hudgens Lakes,
all of which are situated in northeastern Arkansas, is now under con-
sideration, in order to determine whether or not said areas come
within the same category as the above referred to areas. Due notice
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will be given of the rendering of decisions at the proper time. In-
- vestigations may be made from time to time in order to ascertain the
rightful ownership of lands within other so-called lakes in the State
of Arkansas. This office cannot, however, undertake to say at this
time whether or not any of the above referred to lands with respect
to which decisions have not been rendered, will be claimed by the
government, nor can it say when decisions in the cases now pending
will be rendered. The above information does not apply to any
lands which may be similarly circumstanced and situated in the State
of Missouri. _

It is not to be implied from the foregoing description that the
whole of each of the above enumerated townships was declared to be
government land. . On the contrary, only those portions of the sev-
eral townships which were left unsurveyed at the dates of the orig-
inal surveys thereof were involved in the above mentioned decisions..
Nearly all of the lands which were originally surveyed have been pat-
ented to the State of Arkansas under the provisions of the swamp
Iand grant of September 28, 1850 (9 Stat., 519), and the State has in
turn conveyed her:interests therein, so that the title is now within
private ownership. The areas which were originally left unsurveyed
and which the government now claims are, however, also claimed by
private interests who allege title through purchase from the State or
from the St. Francis Levee Board or from riparian owners. Suits
have, therefore, been instituted by the Department of Justice on be-
half of the United States in the Federal courts to quiet title in the
United States to some of the lands in question. Similaruits may be
instituted hereafter to quiet title in the government to other lands
involved. Suits have also been instituted by individuals claiming
title as or through riparian owners and through the State of Arkan-
sas or the St. Francis Levee District. The United States is not a
party to the last mentioned suits but has appeared merely to suggest
the interest of the United States in the lands involved. A decision
was rendered in one of these suits, Little ». Williams, by the United
States Supreme Court on December 1, 1913.

In view of the pending suits, the Department of the Interior di-
. rected with respect to those lands which the United States:now
claims in Ts. 11 and-12 N., R. 6 E., and which had been advertised
by the register and receiver of the United States land office at Little
Rock, Arkansas, as subject to homestead entry on October 13, 1913,
that homestead applications might be received but should be imme-
diately suspended by the register and receiver pending the conclu-
sion of the-above referred to litigation or until further orders by the
Department; also, that neither settlers nor other claimants should be
permitted to denude the lands of timber or otherwise impair their
value pending final determination as to title.
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- Accordingly, on October 18, 1913, the applications of settlers upon
the government lands in Ts. 11 and 12 N., R. 6 E., were received by
the register and receiver of the United States land office at Little
Rock, Arkansas, and these officers in compliance with instructions
immediately suspended all action thereupon.

The law permits settlers to enter upon the unsurveyed lands of the
United States, requiring them to plainly mark the boundaries of
their claims. When opened to entry bona fide settlers residing upon
and cultivating the lands in good faith, will be given three months’
prior right over all other persons to make applications for their
claims. No entries or filings can be allowed for any of the aforesaid
lands until after the surveys thereof have been completed and ap- -
proved by the Commissioner of the General Land Office and the plats
thereof filed in the United States land office at Little Roclk, Arkansas.
-Full notice of the time when applications to enter may be presented
will be given the public through advertisement and otherwise.

In view of the pending suits hereinbefore mentioned, involving the
question of title to the above referred to lands, all persons who have
settled thereupon or who shall hereafter settle thereupon must assume
the risk of being ousted and also of losing their improvements should
the courts finally decide that the lands do not belong to the TUnited
States. - :

Persons desiring diagrams showing entire portions of all or any
part of the surveyed lands which adjoin unsurveyed areas may obtain
township diagrams by sending postal money order for $1.00 for each
diagram desired to the Receiver, United States Land Office, Little
Rock, Arkansas. Persons desiring photolithographic plats of town-
ships showing the extent to which surveys have been made thereon,
and also meanders which form the boundaries between lands origi-
nally surveyed and those portions of townships which were left
unsurveyed at date of original survey, can obtain the same from the
Commissioner of the General Land Office, Washington, D. C., by
mailing 25 cents for each township plat desired. There are two plats
for each. township, the original survey of which has been extended or
corrected. With reference to these, persons desiring plats should
state whether they desire a copy of the original plat, or of the
amended plat, or both. When the status of any lands is requested a
description thereof by township, range and section number and sec-
tional subdivision should be given. ‘ »

At the present time parties claiming the aforesaid lands under th
homestead laws may be divided into three classes, namely, (a)
those who have already filed entries which have been allowed in the
usual manner, (b) those whose applications to enter have been re-
ceived but upon which action has been suspended, and (¢) those who
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have settled upon the lands, the surveys of which have not yet been

completed. The same rule, however, will be applied to all of the
~ above classes of persons with reference to the cutting of timber, that
is, no person will be permitted to cut and remove timber from the
lands, not even where the cutting and removal is for the purpose of
clearance and cultivation, erection of buildings and other improve-
ments upon the land, fuel, or for any purpose whatever. Settlers
upon the aforesaid lands who are in good faith claiming under the
homestead laws may continue to occupy the lands settled upon and
claimed by them, provided that they do not commit waste upon the
land.

Where persons who have already been-allowed to enter the afore-
said lands and are forced to temporarily leave the same on account
of the departmental instructions referred to above, or where persons
whose applications to enter the aforesaid lands have been received
and action thereupon has been suspended, are unable to continue to
reside upon the lands or are unable to establish residence thereupon
within six months after the date of the receipt of their applications,
_ such. failure on their part will not in itself be a sufficient ground upon
which contest proceedings may be initiated by third parties. - The
period during which the suspension is in force will not count against
an entryman, or prospective entryman, nor will it be counted for him
as residence unless he has actually resided upon the land during the
pendency of the suspension and has cultivated the land to an extent
sufficient to meet the requirements of the homestead laws ag in cases
where there has been no suspension. The acceptarice of residence
upon an entry during the period of suspension is a question which
will be determined upon its merits in each particular case at the
proper time.

If the courts finally determine that the title to the aforesaid lands
is not in the government, and the entries, which have already been
allowed, shall be canceled or applications to enter which have been
or wh1ch may hereafter be received by the register and receiver of
the United States land office at Little Rock, Arkansas, shall be re-
jected for that reason, the rights of said entrymen and of said appli-
cants with respect to making future entries of public lands under
the public land laws will remain the same as if they had not made
entries or filed apphcatlons to enter these lands, and those who have
paid fees and commissions may then file with those officers applica-
tions for repayment of those fees and commissions as provided by
section 2 of the act of June 16, 1880 (21 Stat., 287), in the former
" class of cases, and by section 1 of the act of March 26,1908 (35 Stat.,
48), in the latter class of cases. Repayments will thereupon be made
if the parties appear to be entitled thereto. '
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This office cannot undertake to say when the courts will render
their decisions in the above referred to cases, nor when the above
referred to suspension will be removed, if at all, nor when the plats of
those townships, the surveys of which have not yet been completed,
will be ready for filing. Whenever these points shall have been de-
termined, due notice thereof will be given. :

Very respectfully,
L Cray Taviyan, Commissioner. .
Approved, January 2, 1914:
*" Awprieus A. Jowms,
First Assistant Secretary.

INSTRUCTIONS.
January 2, 1914,

INDIAN LANDS—TAXATION OF LANDS PURCHASED WITH TrUST FUNDS.

Lands purchased by Indians with funds derived from the sale of trust
lands, and not released from government control, are charged with the
trust and not subject to taxation during continuation of the trust period.

Jongs, First Assistant Secretary:

The Department has received your [Commissioner of Indian
Affairs] letter of November 14, 1913, submitting the question whether
lands purchased by Indians with trust funds are subject to taxation.

As suggested in said letter, it frequently appears that in a sale by
ihe wife of an Indian allottee of all or part of her lands, it is her
avowed intentidn to expend the proceeds of such sale in the improve-
ment of lands belonging to her husband. The practice in such cases

is to require the husband, if he has not already done so, to convey a
' portion of his allotment to his wife in consideration of said expendi-
tures. For further protection of the wife, a nonalienation clause is
inserted in the deed from the husband or is indorsed thereon in con- -
nection with its approval, or both, which clause reads substantially
as follows: On condition that the land conveyed shall not be alienated
prior to the expiration of the trust period declared in her original
or allotment patent w1thout the consent and approval of the Secre-
tary of the Interior.

It also sometimes occurs that an Indian is desirous of selling all
or part of his allotment for the purpcse of purchasmtr with the
proceeds of sale unrestricted land or lind not held in trust by the-
Government.  The deed to the land so purchased is likewise made to
contain a clause against alienation because of the purchase being
with individual trust funds.
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Special instructions, approved May 24, 1918, wero issued to super-
intendents and disbursing officers throughout the Indian Service,
directed particularly to the purchase by Indians of unrestricted
lands with the funds arising from sale of their lands held in trust.
The object was to protect the lands so purchased to the same extent
and make them subject to the same restrictions and conditions as the
original allotment. It was, accordingly, directed that the deed con-
veying the land purchased with these funds should contain a recital
showing the trust nature of such funds. In addition an official cer-
tificate of notice was directed to be indorsed on the deed and recorded
as part thereof also showing the trust nature of the funds invested
on behalf of the allottee. As a further protection of the owner of
the trust funds it was directed that the deed of conveyance to such
owner of the land purchased should contain a clause providing
against deed, lease, mortgage, power of attorney, contract to sell,
or other instrument affecting the land purchased or the title thereto,
executed by the owner or his heirs at any time prior to the expiration
of the trust period designated in his original or allotment patent,
without the consent of the Secretary of the Interior or his successors
in office,

The questmn presented is whether lands, either restricted or un-
restricted, purchased by Indians with trust funds become taxable
after the deeds to them, executed as above, are approved by the Sec-
retary of the Interior. .

In the various acts for the 1nd1v1dua1 allotment of lands to In-
dians, prov1s1on is made for the issuance of first or trust patents to
the allottees in which it is declared, among other things, that the
United States does and will hold the lands for specified periods in
trust for the sole use and benefit of said allottees and their heirs.
Under these patents the United States retains the legal title to the

land. That such lands are exempt from taxation durmg the pe-
riod of the trust thus declared is fully settled by the authorities.

19 Op. Atty. Gen., 161; United States ». Rickert, 188 U. S., 432;
Frazee v. Spokane County, 69 Pacific Reporter, 779.

Sales of Indian allotted lands are provided for in numerous acts
prior to the expiration of the trust period and such saleg are, by the
terms of said acts, made discretionary with the Secretary of the
Interior; that is, they are to be made subject to his approval and on
such terms and conditions and under such regulations as he may -

" prescribe. For the purposes of these sales the Indians are in general
deemed to be incompetent and sales by them are permitted only
when such sales are shown to be for their best interests. Upon con-
summation of the sales patents in fee or approved deeds of convey-
ance, as the case may be, are issued to the purchasers and the pro-
ceeds are deposited in bank to credit of the Indian, subject to check
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when approved by the agent in charge or the Commissioner of In-
dian Affairs, under the provision of law which directs that such

proceeds shall be used during the trust period for the benefit of the . -

allottee or his heirs. These proceeds are likewise held in .trust by
the United States for the same purpose as were the lands.

Tt is held in the case of United States ». Thurston County, Neb.,
et al., 143 Federal Reporter, 287:

No change of form of property can dlvest it of a trust. 'The substitution of
one kind of property for another, of goods for promissory notes, of lands for
bonds, or of money for lands, does not destroy it. ‘The substitute takes the
nature of the original and stands charged with the same trust. )

* ] ® ) R ® %

The lands and their proceeds, 50 long as they are held or controlled by the
United States and the term of the trust has not expired, are alike instru- .
mentalities elnployed by it in the lawful exercise of its powers of government
to protect, support, and instruct the Indians, for-whose benefit the complain-
ant holds them, and they are not subject to taxation by any state or county.

As it is within the power of the Secretary of the Interior to.
attach conditions to the sales of Indian allotted lands, such power
having been expressly conferred in the acts authorizing such sales,
it follows that it is also within his power to supervise the disposal
of the proceeds arising from the sales as such proceeds are held in
trust the same as were the lands. This apphes to the case of the
'~ sale of a wife’s allotment, when the condition is attached, that the
husband shall convey a part of his allotment to her in consideration
of the expenditure of the funds arising from the sale of her land
in the improvement of the remaining portion of his land. Tt is ap-
parently immaterial in what light such a transaction is viewed,
whether as a regular sale or otherwise, as the land passing to the
- wife is eonveyed under trust—in fact the property involved of both

parties is under trust. The funds from the sale of her allotment be-
ing held in trust, the power exists to supervise their disposal, which
necessarily includes a determination of the consideration, the man-
ner of expenditure and means for the future protection of any prop-
erty that may pass to her in the transaction. - In the latter is found
the reason for the practice of inserting in the deed of conveyance
from the husband to the wife a nonalienation clause, which is
“merely a continuation over the new land of the trust declared in the
_trust patent for the land embraced in her original allotment.

Tt is unnecessary to cite authorities in support of the doctrine that
it is competent to insert in a deed or other conveyance a clause with-
bolding for a time the power to sell or otherwise dispose of the
property without repugnance to the granting of fee simple title.

Where it is desired to use the trust funds held to the credit of an
Indian in purchasing unrestricted lands or lands not held in trust

by the Government, sanction is given to the transaction in proper



DECISIONS RELATING TO THE PUBLIC LANDS, 29

"cases and the deed is made to contain a nonalienation clause, just as
in the case of the purchase of lands held in trust. The question is
whether, in the purchase of unrestricted lands, involving as it does,
lands that are taxable, such lands become impressed with the trust
nature of the purchase money and are, thereafter, exempt from taxa-
tion so long as the trust period continues. The fact that the prop- -
erty was once taxable would séem to constitute no valid distinction.
Under the decisions of the courts, funds derived from the sale of
trust lands take the character of the lands and stand charged with
the same trust. It is not seen why lands purchased with trust funds
do not equally take the character of the funds and also stand charged
with the same trust. It was said in the case of National Bank of
Commerce ». Anderson, 147 Federal Rep., 87:

The statute provides that the lands may be $0ld ‘with the consent of the
Secretary: - It thus permits a change in form of the trust property from land
to money. This change may be effected only with the consent of the trustee
represented in-the person of the Secretary of the Interior. No citation of au-
thority is needed to sustain the general doctrine that into whatever form trust
property be converted, it continues to be impressed with the trust.

& % B Ed Ed ) £ Ed

The property being held in trust by the United States for a period which
had not yet expired and which period was subject to further extension by the
President, the intention to terminate the trust must be found to be clearly
expressed in order to warrant us in holding that the trust does not follow the
propelty in its changed form. 7

There is no question under the author1t1es that the power of the
Government over trust property continues until the expiration of
the trust period regardless of the form of such property, unless an
intention has been expressed to relinquish such power.

The same reasons exist against the alienation of unrestricted land
purchased with trust funds without the consent and approval of the
Secretary: of the Interior as existed in respect to the original allot-
ment, from the sale of which such funds are derived. The land so
purchased with trust funds becomes none the less an instrumentality
employed by the Government for the benefit of the Indian than -
where land Aeld in frust is purchased and, hence for the like reason,
‘should be exempt from taxation. The Indlan continues in the in-
competent class and is entitled to the same protection and super- .
vision. All these conditions are imposed on the theory that they
are for the best interests of the Indian wards of the Governmert,
among other things to protect them from the improvident dlSpOSl—\
tion of the lands and funds.

In a decision rendered by the Assistant Attorney General Sep-
tember 9, 1897 (13 Op. A. A. G., 109), relative to the approval of
deeds from Shawnee Indians, it was held:

It frequently happens that one of these Indian patentees sells his land to
another Shawnee Indian. That sale must receive the approval of this Depart-
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ment to make the conveyance valid. The question now arises as to whether
a conveyance by the Indian grantee in such a transaction must also be approved.

The Secretary may couple his consent with such conditions as he may see
fit to make where the grantee is a Shawnee Indian and the grantee who
accepts the conveyanece subject to such conditions would then take the title
encumbered therewith. '

Tn my opinion the proper practice in the future would be in those cases
_where it seems proper to the protection of a Shawnee Indian grantee to insert
in the approval of these conveyances such conditions or restrictions as to
further conveyances as may be necessary. By this course notice would be
giver to all that this Department still retains control of the land as to future

-conveyances. -
Tt was said in the case of Jackson ». Thompson, 80 Pacific Re-
porter, 454:

The government, from the necessities of the case, in consideration of the
inexperience of the Indians, was compelled.to insert these provisions in deeds
which it issued to them, to prevent them from becoming the prey of sharpers
and - speculators, who would, for an insufficient consideration, obtain their
lands, the ultimate result being that the Indians would become. pensioners upon
the government; and the mutual interests of the Indians and the government
demanded some such regulations. It was certainly within the power of the
government to place any restrictions upon the deeds which it issued to the
Indians that it saw fit. :

See also case of Beck v. Flournoy Live-Stock and Real-Estate Co.,
65 Federal Reporter, 30.

Tt was also held in the case of Page v. Pierce County, 64 Pacific
Reporter, 801: - : A

It does not necessarily follow that lands are subject to state taxation merely
by reason of the fact that they have been conveyed by the government, or
with its-consent, to a purchaser. That this is true is shown, we think, in the
case of The New York Indians, 5 Wall, 761. . . .

Applying the doctrine announced in the decisions of the supreme court of
the United States to the case at bar, it would seem reasonably clear that the
lands in question can not be taxed by the state so lobg as the government has
an interest in them “either legal or equitable,” or is even charged with the
~ performance of some obligation or duty respecting them.

It happens, in many instances, that the United States, in carrying
out its laws, purposes and policies in respect to the Indians, pur-
chases personal property consisting of cattle, horses, and other prop-
erty of like character which is issued to the Indians for use on their
allotmenits. Notwithstanding the property was, prior to such pur-
chase, subject to taxation, it is not thereafter subject to assessment
and taxation, because such action would necessarily have the effect
of defeating the purposes of the Government. United States o.
Rickert, 188 U. S., 482; United States . Gray, 201 Federal Rep.,
9291 ; United States v. Fitzgerald, 201 Federal Rep., 295. :

Tt is evident that it would be impossible to realize or collect taxes
without the power of sale or forfeiture. If in the transaction of
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sale by Indians of their trust lands and the purchase of other lands
with their trust funds, the property should thereupon become subject
to taxation regardless of protective methods exercised by the Gov-
ernment in such transaction, then the instrumentalities for the exe-
cution of its duties and obligations with respect to its Indian wards
‘would be destroyed

It was held in the case of Van Brocklin ». State of Tennessee, 117
U. 8., 151:

The power to tax involves the power to destroy; the power to destroy may
defeat and render useless the power to create; and there is a plain repugnance
in conferring on one government a power to control the constitutional meas-
ures of another, which other, with respect to those very measures, is declared
to be supreme over that which exerfs the control. The States have no power,
by taxation, or otherwise, to retard, impede, burden, or in any manner control,
the operations of the constitutional laws enacted by Congress to carry mto
execution the powers vested in the general government.

See also case of United States v. Nashville, etc., Railway Co., 118
U. 8., 120.

Congress has conferred upon the Secretary of the Interior a,uthor-
-ity to prescribe regulations and conditions to govern the sale of In-
dian allotted lands as well as the expenditure of the proceeds which
implies an exclusion of all other authority. The lands and proceeds are
held by the Government for a specified period in trust for the Indians,
such trust being an agency for the exercise of a Federal power and
therefore outside the province of State authority. It follows that
trust land conveyed by a husband to his wife, or other trust land
purchased with trust funds, as well as unrestricted lands purchased
with trust funds, after deeds therefor containing restrictions agamst
alienation have been approved, are not subject to taxa,tlon

—_—

INSTRUGTION S.
January 2, 1914,

" RESTORATION OF LANDS—-—ACT SEPTEMBER 30, 1913—PREFERENOE RicHT OF STATE.
Under the act of September 30, 1913, lands excluded from national forests or
released from other withdrawals and restored to the pubhe domain-may be
opened to settlement only for a definite period, not exceeding ninety days,
and at the end of that time may be made subject generally to disposition
under all the public land laws applicable; and where so opened, the prefer-
ence right of selection conferred upon certain States by the act of March
3, 1898, operates for sixty days from and after the time the lands have been
so.declared to be subject to disposition generally under the public land'laws.
RESTORATION OF NATIONAL FoREST LANDS—ACT OF SEPTEMBER 30, 1913.

The act of September 30, 1913, authorizes certain limitations and conditions
to be imposed upon lands thereafter excluded from national forests, but
confers no authority upon the land department to impose such limitations
and conditions upbn lands theretofore authorized by proclamation to be
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excluded and restored to the public domain, which Jands shoyld be opened
to disposition in accordance with the terms of the proclamation and the
practice prevailing at the date the proclamation issued. )

Jowss, First Asswmnt Secretary .

T am in receipt of your [Commissioner of the General Land Office]
letter of December 8, 1913, transmitting drafts of orders proposed
to be issued in eonnection with the restoration of certain lands ex-
cluded from the Sioux National Forest in Montana and South Da-
kota and withdrawn for classification under the act of J une 25, 1910
(86 Stat., 847).

In your said letter you refer to the act’ of March 8, 1893 (27 Stat.,

592), according to the States of North and South Dakota, and Mon-
tana a preference right over any person or corporation—

to select lands subject to entry by said States ... for a priéd of sixty
days after lands have been surveyed and duly declared to be subject to selection
and entry under the general land.laws of the United States: And promded
further, That such preference right shall not accrue against bone fide home-
stead or preemption settlers on any of said lands at the date of filing of the plat
of survey of any township in any local land office, of said States.

You also refer to departmental instructions of April 24, 1918, pro-
" viding that in the matter of restoration of lands from the Custer
National Forest the State shall have preference right of selection for
sixty days from and after the date of restoration where the town-
ship has been previously surveyed or in the event of unsurveyed
lands a preference right during sixty days unmedmbely following the
filing of the township plat of survey..

You suggest that this practice-is not Warranted by the law, par-
ticularly in view of the act of Congress of September 30, 1913 (Pub-
* lie, No. 15), which provides a method whereby lands restored from
national forests may be made subject to homestead entry by -actual
settlers only, etc., for a period not exceeding ninety days, the un-
entered lands to be thereafter subject to disposition under applicable
public-land laws. In brief, your view is that under existing law the
lands may first be restored to settlement for a definite period and at
the end of that time made subject to disposition under all public-land
laws applicable, and that the preference right conferred on the States
named operates for sixty days from and after the lands have been
« declared to be subject to selection and entry under the general land
laws of the United States.” :

I agree with this view, for the act of September 80, 1913, supra,
clearly vests the Presulent when excluding lands from natlonale
_ forests or releasing them from other Wlthdrawa]s, to provide . for
the opening of the lands by settlement in advance of entry, for a
limited period; the lands, after the expiration of such period as may
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be fixed, not exceeding ninety days, to be subject to disposition under
‘all of the land laws which may be applicable to that particular area.
This is not inconsistent with the act of March 8, 1898, supra, accord-
_ing a preference right to the States named. thereln, because that pref-
erence does not attach until the “selection and entry under the

“general land laws.”  Your recommendation for an amended form
of order governing the restoration of lands in States to which the
acts of March 3, 1893, and September 30, 1913, apply, is, therefore,
approved. -

I have not, however, approved the proposed orders for the restora-
tion of land from the Sioux National Forest. The proclamations

"authorizing the exclusion of these lands from the forest were signed
bv the President June 80, 1911, and provide that the lands should

“when compatible with public mterest be restored to settlement and

entry under the laws applicable thereto on such dates as shall be fixed
by the Secretary of the Interior and after such notice as he may deem
advisable.”
- The proclamations did not specifically "authorize or direct the
opening of the land by settlement in advance of entry, nor had the
act authorizing the President to so provide in orders of restoration
beeri enacted at that time.

As noted, the act of September 30, 1913 confers upon the Presi-
dent of the United States the authority to limit or previde specific
methods of opening to settlement and chsposmon the lands excluded
from national forests, and, therefore, in my opinion, this Department

. is without authority to prescribe limitations or conditions.  The
proclamations of June 30, 1911, imposed no such limitations or con-
ditions and I am, therefore, of the opinion that I am without author-
'ity so to do and that the lands described in the proposed orders
forwarded by you should be opened to disposition in accordance with
the practice prevailing at date of issuance of the proclamations or
that new proclamations should be submitted to the President for
consideration amending or modifying those previously issued and
providing the method and manner of restoration under the authority

- vested in him by said act of September 30, 1918. ‘

'INSTRUCTIONS.

January 2, 1914.

ABANDONED MILITARY RESERVATION—NATIONAL ForEst—Act JUNE 11, 1906.
Lands in an abandoned military reservation included within a national for-
est are subject to 11stmg and entry under the act of June 11, 1906, without
regard to the act of J uly 5, 1884, providing for the appraisal and sale of
lands in abandoned military reservations.

35017°—voL 48—17——38
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: CONFLICTING INSTRUCTIONS AND DrcisioNs OVERRULED. :
Departmental instructions of November 29, 1910, not reported, and all de-
cisions inconsistent herewith, overruled.

Jongs, First Assistant Secretary.

The Mt. Whitney Military Reservation, California;-was established
'by Executive order of September 20, 1883, and was turned over to
this- Department for disposal under the act of July 5, 1884 (23 Stat.,
103), by Executive order of February 2, 1904.

A portion of said reservation was 1ncluded within the Sierra For-
est Reserve by proclamation of the President July 25, 1905.. An-
other portion thereof was included in the forest by Executive order
of April 20, 1908. The linds are now a part of the Kern National
" Forest as described in Executive order dated January 30, 1911."

In opinion dated March 81, 1908 (36 L. D., 342), the Secretary
of the Interior reached the conclusion that the fact that lands within
a former military reservation had been abandoned and turned over
to the Department of the Interior for disposition under the act of
July 5, 1884, supra, does not prevent their reservation for a national
forest under section 24 of the act of Maxch 3, 1891 (26 Stat., 1095).
This opinion was supported by citation of decision of the United
States Circuit Court of Appeals, Ninth Circuit, in the case of United
States ». Blendaur (128 Fed., 910). Thelands Wlthm the abandoned
Mount Whitney Military Reservatlon included in the national for-
est by the proclamations hereinbefore mentioned, have, accordingly,
since that time been regarded and admmlstered as a part of the
national forest. ‘

In 1910 you [Commlssmner of the General Land Office] advised
that the Department of Agriculture had listed for homestead entry,
under the act of June 11, 1906 (34 Stat., 233), certain lands within
the common limits of the said abandoned military reservation and
the national forest and asked for instructions as to whether the
lands could be opened to entry, stating that same had not been ap-
praised under the act of July 5, 1884, supra. You also requested
instructions as to ‘whether or not paymenb should be requlred in the
event the lands were opened to entry.

- Under date of November 29, 1910 [not reported], you were ad- -
. vised that while the right of the President to include the lands .
within the national forest had already been determined, such inclu-
sion could not operate to defeat the application of the law governing
the method of disposal of lands within abandoned military reserva-
tions “if and when the forest reservation might be discontinued.”
You were further advised that in the opinion of the Department the
lIands so listed should be appraised and the parties entering the same
under the forest homestead law of June 11, 1906, required to pay
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' the appraised price. Appraisal was made and was approved by the
Department December 8, 1911, and you were instructed to advise
each homestead entryman and applicant as to the price fixed. .

The act of August 23, 1894 (28 Stat., 491), authorizing the dispo-
sition under the homestead law of lands within certam abandoned
military reservations theretofore turned over to this Department,
has no application to this reservation, Whlch was not abandoned
until February 2, 1904,

Upon suggestion of this Department there was introduced into
Congress a bill (S. 2815) which proposed to authorize the comple-
tion of all homestead entries heretofore made within the limits of
the abandoned Mt. Whitney Military Reservatlon, without appraise-
ment of the lands or payment of any purchase price therefor.

November 6, 1918, considering certain lists submitted by the Sec-
retary of Agriculture, under the act of June 11, 1906, the Depart-
ment expressed the opinion that lands within the abandoned Mt.
Whitney Military Reservation, and others of like status also within
national forests, are not subject to disposition under the act of June
11,1906, supra, but can be disposed of only under the provisions of
the act of July 5, 1884, supra.

I am now in recelpt of proposed letter to the Secretary of Agri-
culture, wherein certain other lists are discussed and the suggestion

 made that all lands described therein which lie within the limits
of the abandoned military reservation and the Kern National For-
est, will not be restored under the act of 1906 but should be, through
amendment eliminated from the lists.

It is true that the act of July 5, 1884, provides a specific method -
for the disposal of lands within the limits of abandoned military

“reservations, which method includes appraisal and sale, at not-less
than the appraised value, a method inconsistent with disposition -
under the so-called free homestead law. It is also true, as already
stated, that the act of August 23, 1894, modifying the act first men-
tloned as to certain military reservations theretofore opened, has no
application to the lands here involved. However, under section 24
of the act of March 8, 1891 (26 Stat., 1095), the President is au- -
thorized to “set apart and reserve, in any State or Territory hav-
ing pubhc lands bearing forests, in any part.of the public lands
wholly or in part covered with tlmber or undergrowth, whether of
commercial value or not, as public reservations,” and this Depart-

. ment and the courts have held that under this authority he may with-

- draw lands in the public domain whether they be disposable under

the general land laws or under some special and limited method.

The case of United States ». Blendaur, hereinbefore cited, involved

lands which. it was contended were not “ public lands ” but had been

previously set apart for a special purpose, but the court held that

~
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the land was a part of the public domain and was public land of the
United States within the intent and meaning of those words as used
in the act of March 3, 1891, and when included in a national forest .
became a part thereof subject to administration and use as such.
That this is correct would appear to require no extended argument.

The reservation of lands for national forest uses is a public pur-
pose,-and it is clear that the United States may devote to that purpose
any of its lands whether previously subject to disposition under the
land laws, or not. Accepting this as settled doctrine, and such has
been the consistent holding since March 31, 1908, the lands in the
former Mt. Whitney Abandoned Military Reservation became from
and after their inclusion within the national forest an integral part
thereof; to be held and administered in the same manner and under
the same laws, rules, and regulations as were other lands within said
forest, irrespective of what their status may have been prior to inclu-
sion in the forest. S

June 11, 1906, with the intent and purpose of making agricultural
lands within the limits of national forests available for homestead
entry, if this could be done without injury to the reserve, Congress
passed the act commonly known as the forest homestead law (84
Stat., 233), which authorized the Secretary of Agriculture to list
lands within permanent or temporary forest reserves “ which, in his
opinion, may be occupied for agricultural purposes without injury to
the forest reserves, and which are not needed for public purposes
... and file the lists and descriptions with the Secretary of the
Interior with the request that the said lands be opened to entry in
accordance with the provisions of the homestead laws and this act.”
" The act, as will be noted, is not one generally applicable to all public

lands and reservations but is specifically applicable only to * perma-
- nent or temporary forest reserves.” It does not undertake to limit,
define, or describe the lands within the forests which are to be subject
to its operation, other than that they shall be chiefly valuable for
agriculture and that they may be occupied for agricultural purposes
without injury to the forest reserves.

As already intimated, lands included within the boundaries of
national forests may have, prior to such inclusion, occupied an en-
tirely different status. Some were vacant public lands of the United
States, subject to disposition under the general land laws according
to their character; others were, through special enactment, disposable
only under one of the public-land laws; others had been disposed of
by the United States but were reconveyed to it under the act of June

4, 1897 (30-Stat., 11), and still others have been exchanged by States
for indemnity lands outside of the reserves. Congress was aware of
this condition, but, nevertheless, made no difference with respect to
* the prior status of the lands when it enacted the law of June 11,1906,
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the clear and evident purpose of the latter statute being to open to
occupation and use agricultural lands within the national forests,

It is not necessary at this time to consider what status lands within
abandoned military reservations or lands which prior to their inclu-
sion in the forest were disposable only under one or more spécific land
laws, would occupy if the lands were eliminated from. the national
forest. The lands here involved have not been so eliminated, but, as
stated, form a component part of the Kern National Forest. As such
they are national forest lands, not only subject to use and administra-
tion under laws applicable to the forests but are clearly subject to the
prov1s1ons of the act of June 11, 1906. They are, therefore, in the
opinion of this Department, properly subject to listing thereunder
and to homestead entry. They are, consequently, relieved from the
conditions as to appraisement and disposition laid down in the act of
July 5, 1884, and may be listed, entered, and patented under the
' homestead 1aws and the act of Juno 11, 1906 without appraisement
and without payment of any appraised price heretofore fixed. )

Departmental decision of November 29, 1910, and other decisions
inconsistent herewith, are hereby overruled and you will be governed
by the rule herein laid down with respect to the listing and dispo-
sition of these and lands similarly situated. The Secretary of Agri-
culture has been furnished with a copy of this decision.

—_—

REGULATIONS UNDER TiMBER AND STONE’ LAW,
CircUTAR.

DEPARTMENT OF THE INTERIOR,
GexNerar, Lanp OI‘FICE,

Washmgton, D. 0., November 30, 1908.

[Revised and reapproved Jomuam 2,191}.]
REGISTERS AND RECEIVERS,

United States Land Offices.
Strs: The regulations under the act of June 8, 1878 (20 Stat., 89),

and amendatory acts, commonly known as-the tlmber and stone law,
are hereby revised, modified, and reissued. as follows:

PROVISIOI\T FOR APPRAISEMENT.

Any land subject to sale under the foregoing acts may, under the
direction of the Commissioner of the General Land Office, upon ap-
plication or otherwise, be appraised by smallest legal subdivisions, at
their reasonable value, but at not less than $2.50 per acre; and here-
after no sales shall be made under said acts except as prov1ded in
these regulations.
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' CHARACTER OF LANDS SUBJECT TO ENTRY.

* All unreserved, unappropriated, nonmineral, surveyed public lands
within the public-land States, which are valuable chiefly for the
timber or stone thereon and unfit for cultivation at the date of sale,
may be sold under this act at their appraised value, but in no case at
less than $2.50 per acre, in contiguous legal subdivisions upon which
there is no existing mining claim or the improvements of any bona
“fide settler claiming under the public-land laws. The terms used in
this statement may be defined substantially as follows for the purpose

- of construing and applying this law: * :

9. Urireserved ond unappropriated lands are lands which are not

included within any military, Indian, or other reservation, or in a
national forest, or in a withdrawal by the Government for reclama-
tion or other purposes, or which are not covered or embraced in any
éntry, location, selection, or filing which withdraws them from the
public domain. S : .
8. Unoccupied londs are lands belonging to the United States upon
which there are no improvements belonging to any person who has
initiated and is properly maintaining a valid mining or other claim
to such lands under the public-land laws.. Abandoned and unused
mines, shafts, tunnels, or buildings occupied by mere trespassers
not seeking title under any law of the United States, do not prevent
timber and stone entries if the land is otherwise capable of being so
entered. v

4. Nonmineral lands are such lands as are not known to-contain
any substance recognized and classed by ‘standard authorities as
mineral, in such quantities and of such qualities as would, with rea-
sonable prospects of success in developing a paying mine thereon,
induce a person of ordinary prudence to expend the time and money
necessary to such development. ‘ .

5. Timber is defined as trees of such kind and quantity, regardless
of size, as may be used in constructing buildings, irrigation works,
railroads, telegraph and telephone lines, tramways, canals, or fences,
or in timbering shafts and tunnels or in manufacturing, but does not
include trees suitable for fuel only. ' A

6. Lands voluable chiefly for timber, but unfit for cultivation, are
lands which are more valuable for timber than they are for cultiva-
tion in the condition in which they exist at the date of the application
to purchase, and therefore include lands which could be made more .
valuable for cultivation by cutting and clearing them of timber.
The relative values for timber or cultivation must be determined
from conditions of the land existing at the date of the application to
purchase. : ’

7. Lands may be entered under the timber and stone acts, except
as denied by special laws, in all of the public-land States; but such

" entries may not be made in Alaska.
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BY WHOM ENTRIES MAY BE MADE.

8. One timber and stone entry may be made for not more than 160
acres (@) by any person who is a citizen of the United States, or who
has declared his intention to become such citizen, if he is not under
21 years of age, and has not already exhausted his right by reason of
a former application for an entry of that kind, or has not already
acquired title fo or is not claiming under the homestead or desert-
land laws through settlement or entry made since August 80, 1890,
any other lands which, with the land he applies for, would aggregate
more than 320 acres; or (&) by an association of such persons; or
(¢) by a corporation, each of whose stockholders is so qualified, L

9. A married woman may make entry if the laws of the State in
“which she applies permit married women to purchase and hold for
themselves real estate, but she must make the entry for her own ben-
efit, and not in the interest of her husband or any other person.

METHOD OF OBTAINING TITLE.

10. Any qualified person may obtain title under the timber and
stone law by performing the following acts: (). Personally examining
the land desired; () presenting an application and sworn statement,
accompanied by a filing fee of $10; (¢) depositing with the receiver
the appraised price of the land; () publishing notice of his applica-
tion and proof; (¢) making ﬁnal proof.

11, Examination of the lond must be made by the applicant in
person not more than 30 days before the date of his application, in
order that he may knowingly swear to its character and condition.

APPLICATION AND SWORN STATEMENT: DEPOSIT,

»

12. The application and sworn statement must contain the appli-
cant’s estimate of the timber, based on examination, and his valua-
tion of the land and the timber thereon, by separate items. (See
Form A, Appendix.) It must be executed in duplicate, after having
been read to or by the applicant, in the presence of the officer admin-
istering the oath, and sworn to by him before such officer, who may be
either the register or the receiver of the land district in which the
land is located, a United States commissioner, a judge or a clerk of a
court of record in the county or parish in which the land is situated,
or one of these officers outside of that county or parish, if he is
nearer and more accessible to the land than any other qualified officer
and has his office -or place of business within the land district in
. which the Jand is Jocated. Each applicant must, at the time he pre-

sents his application and sworn statement, deposﬂ: Wlth the receiver
a filing fee of $10.

~
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13. Applications by associations or corporations must, in addition
to the facts recited in the foregoing statement, show that each person
forming the association or holding stock in the corporation is quali-
fied to make entry in his own right and that he is not a member of
any other association or a stockholder in any other corporation which
has filed an application or sworn statement for other lands under
the timber and stone laws. ‘

- DISPOSITION OF APPLICATION.

14. After application and deposit have been filed in proper form, as
required by these regulations, the pegister and receiver will at once
forward one copy of the application to the chief of field division
having jurisdiction of the land described, who, if he finds legal
objection to the allowance of the application, will return it to them
with report thereon. -The register and receiver will, if they concur in
an adverse recommendation of the chief of field division, dismiss or
deny the application, subject to the applicant’s right of appeal; but
if they disagree with his recommendation they will forward the
record to the Commissioner of the General Land Office, with their
report and opinion thereon, for such action as he may deem advisable.

1 the chief of field division finds no such legal objection to the
application, he shall cause the lands applied for to be appraised by
an officer or employee of the Government. (Designation of Ap-
praiser, Form B, Appendix.) -

APPRAISEMENT: METHOD.

<

15. The officer or employee designated to make the appraisement
must personally visit the lands to be appraised and thoroughly exam-
ine every legal subdivision thereof, and the timber thereon, and
appraise separately the several kinds of timber at their stumpage
value, and the land independent of the timber at its value at the
time of appraisement, but the total appraisement of both land and
timber must not be less than $2.50 per acre. - He must, in making his
report, consider the quantity, quality, accessibility, and any other
elements of the value of the land and the timber thereon. The
appraisement must be made by smallest legal subdivisions, or. the
report must show that the valuation of the land and the estimate of
the timbér apply to each and every subdivision appraised. (See
Form C, Appendix.) :

APPRAISEMENT: MANNER OF RETURN: APPROVAL.

16. The completed appraisement must be mailed or delivered per-
sonally to the chief of field division under whose supervision it was -
made, and not to the applicant. Each appraisement upon which an
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entry is to be allowed must be approved, respectively or conjointly,
as provided in these regulations, by the chief of fleld division under
.whose supervision it was made, by the register and receiver who
allow the entry, or by the Commissioner of the General Land Office.

APPRAISEMENT DISAGREEMENT BETWEEN APPRAISING AND
APPROVING OFFICERS: HOW DETERMINED.,

17. The chief of field division will return to the appraiser, with his
objections, an appraisement which he deems materially low or high,
and the appraiser shall within 20 ‘days from the receipt thereof, .
resubmit the papers, with such modifications or explanations as he
may deem advisable or proper, upon receipt of which the chief of
field division will either approve the schedule as then submitted, or
forward the papers to the register and receiver, with his memorandum
of objection. The register and receiver will thereupon consider the
case. If they approve the appraisement, they will sign the certificate
appended thereto, and advise the chief of field division thereof. If
the register and receiver approve the objection of the chief of field
division, they will so indicate, and if the appraising officer is an
employee of the Interior Department, under the supervision of the
chief of field division, they will return the papers to the chief of field
division, who will thereupon order a new appraisement by a different
officer. If, however, the register and receiver approve the objection
of the chief of field division, when the appraiserisan officer of another
bureau of this department, or of another department, they will for-
ward the record of the case to the Commissioner of the General Land
Office, who will then determine the controversy.

APPRAISEMENT: NOTATION AND EFFECT THEREOF..

18. When the appraisement is completed, the register and receiver
will note the price on their records, and thereafter the land will be
sold at such price only, under the provisions of the timber and stone
acts, unless the land shall hawe been reappraised in the manner pro-
vided herein.

FAILURE TO AFPRAISE: RIGHTS OF APPLICANT: HOW TERMI— ‘
NATED.

19. Unless the land department, as hereinbefore provided, or other-
wise, as directed by the Secretary of the Interior, shall appraise any
lands applied for under these regulations Wlthm nine months from
the date of such application, the applicant may, without notice,
within 30 days thereafter, deposit the amount, not less than $2.50
per acre, specified in his application as the reasonable value of the
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land and the timber thereon, with the receiver, if appraisement has
not been filed prior to such deposit, and thereupon will be allowed to
proceed with his application to purchase as though the appraisement
had been regularly made. The failure of the applicant to-make the
required deposit within 80 days after the expiration of the mnine
months’ appralsement perlod will terminate his - rights without
notice. :

NOTICE OF APPRAISEMENT: PAYMENT OR PROTEST.

20. If the appraisement shows the land, orany subdivision thereof,

to be subject to entry, the register and receiver will note its appraised
price on their records, and will immediately inform the applicant
that he must, within 80 days from service of notice, deposit with the:
receiver, either in lawful money, in post—oﬂice ‘money orders payable
to the receiver, in certified checks drawn in favor of the receiver
which can be cashed without cost to the Government, or as provided
" in paragraph 36 hereof, the appraised price of the land or of said part,
* and the timber thereon, or within said time file his protest against
the appraisement, dep031t1ng with the receiver a sum sufficient to de-
fray the expenses of a reappraisement (which sum, not less than $100,
must be fixed by the register and receiver and specified in the notice
to the applicant), together with his application for reappraisement at
his own expense. (See Form D, Appendix.)

If the register and receiver re]ect the application as to part or all
of the land, upon the ground that the appraisement shows it not to
be subject to entry, applicant may within said 80 days file his affi-
davit, corroborated by two witnesses, setting forth facts which tend
to disprove the appraisement, and thereupon a hearing shall be
ordered to determine the facts, notice thereof belng given to the
chief of field division.

Notice must be given by registered letter and the envelope ‘should
be marked for return if not delivered within 80 days. If notice
be returned after being held in the post office for 30 days, such pro-
ceedings will constitute constructive notice for 30 days.

After 30 days’ notice has been had, if no deposit of the price has
been made, or protest against the appraisement has been filed as to
lands found subject to éntry, and no application for hearing, or -
appeal, has been filed as to lands found not subject to entry, the
register and receiver shall close the case on their records, all rights
under the application being terminated without notice.

OBJECTION TO APPRAISEMENT: APPLICATION FOR REAPPRAISE-
MENT, '

21. Any applicant ﬁl‘ing his protest against an appraisement, and
his application for reappraisement, must support it by his aflidavit,
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corroborated by two competent, credible, and disinterested persons,
in which he must set forth specifically his objections to the appraise-
ment. He must indicate his consent that the amount deposited by
him for the reappraisement, or such part thereof as is necessary; may
be expended therefor, without any claim on his part for a refund or
return of the money thus expended.

REAPPRAISEMENT.

22. Upon the receipt of o protest against appraisement and applica-
- tion for reappraisement conforming to the regulations herein, the
“register and receiver will transmit such protest and application to the
chief of field division, who will cause the reappraisement to be made
by some officer other than the one making the original appraisement.
The procedure provided herein for appraisement will be followed for
reappraisement, except the latter, if differing from the former, must,
to give it effect, be approved both by the chief of field division_a,nd
the register and receiver, or, in case of disagreement between
them, by the commissioner of the General Land Office. (Form E,
Appendix.) ' : :
‘ NOTICE OF APPRAISEMENT.

23. When a reappraisement is finally effected, the register and
receiver will note the reappraised price on their records, and at once
notify the applicant that he must, within 80 days from the date of
notice, deposit with the receiver the amount fixed by such reap-
praisement for the sale of the land, or thereafter, and without notice,
forfeit all rights under his application. (Form F, Appendix.)

COST OF MAKING REAFPRAISEMENT.

24. The officer or employee of the United States making the
reappraisement shall be paid from the amount deposited with the
receiver by the applicant therefor, the salary, per diem, and other
expenses to which he would have been entitled from the Govern-
ment, in the case of an original appraisement, for his services for the
time he was engaged in making and returning the reappraisement.
The receiver will, out of the money deposited by the applicant, pay
such compensation including reasonable expenses for subsistence,
transportation, and necessary assistants; and the officer will deduct
from his expense account with the Government the amount which
he has received from the receiver for such services. The receiver
will return to the applicant the amount, if any, remaining on deposit
with him after paying the expenses of said reappraisement.

FINAL PROOF.

95, After the appraisement or reappraisement and deposit of
purchase money and fee have been made the register will fix a time
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and place for the offering of final proof, and name the officer before
whom it shall be offered and post a notice thereof in the land office
‘and deliver a copy of the notice to the applicant, to be by him and at
his expense published in the newspaper of accredited standing and
general circulation published nearest the land applied for. This
notice must be continuously published in the paper for 60 days
prior to the date named therein as the day upon which final proot
must be offered. (Form G, Appendix.)

TIME, PLACE, AND METHOD OF MAKING FINAL PROOEF.

96. Final proof should be made at the time and place mentioned in
the notice; and, as a part thereof, evidence of publication, as required
by the previous paragraph, should also be filed. If final proof is not
made on that day or within 10 days thereafter, the applicant may
lose his right to complete entry of the land. Upon satisfactory show-
ing, however, explaining the cause of his failure to make the proof as
above required, and in the absence of adverse claim, the Commis-
sioner of the General Land Office may authorize him, to readvertise
and complete entry under his previous application. (See Form H,
Appendix.) ‘

' - FINAL ENTRY.

27. zAfter an appraisement or reappraisement has been approved;
the payments made, and satisfactory proof submitted in any case as
required by these regulations, the register and receiver will, if no"’
protest or contest is pending, allow a final entry. : C

' GENERAL PROVISIONS.

CONTESTS AND PROTESTS.

28. Protest may be filed at any time before an entry is allowed,
and contest may be filed at any time before patent issues, by any per-
son who will furnish the register and receiver with a corroborated
affidavit alleging facts sufficient to cause the cancellation of the entry,
and will pay the cost of contest.

&

FALSE SWEARING——FORFEITURE.

. 29. If an applicant swear falsely in his application or sworn state-
ment, he will be liable to indictment and punishment for perjury;
and if he be guilty of false swearing or attempted fraud in connection
with his efforts to obtain title, his application and entry will be dis-
allowed and all moneys paid by him will be forfeited to the Govern-
ment, and his rights under the timber and stone acts will be ex-
hausted
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EFFECT OF APPLICATION TO PURCHASE.

80. After an application has been presented hereunder no other
person will be permitted to file on the land embraced therein under
any public-land law until such application shall have been ﬁnally
disposed of adverse to the applicant.

81. Lands appraised or reappraised. hereunder, but not sold, may,.
upon the final disallowance of the application, be entered by any
qualified person, under the provisions of the timber and stone 1aws,
at its appraised or reappraised value, if subject thereto.

82. Lands applied for but not appraised and not entered under
these regulations may, when the rights of the applicant are finally
terminated, be disposed of as though such application had not been
filed.

33. Any lands which hawve not been reappraised may be reappraised
upon the request of an applicant therefor under these regulations
who complies with the requirements of section 21 hereof.

34, An applicant securing o reappraisement under these regula-
tions shall acquire thereby no right or privilege except that of pur-
chasing the lands at their reappraised value, if he is qualified, and
if the lands are subject to sale under his application; and he must
otherwise comply with these regulations, but shall not, in any event,
be entitled to the return of any money deposited by him and expended
in such reappraisement. »

35. The Commissioner of the General Lond Office may at any time
direct the reappraisement of any tract or tracts of public lands, when,
in his opinion, the conditions warrant such action.

86, Unsatisfied military bounty land warrents under any act of -

Congress and unsatisfled indemnity certificates of location under
the act of Congress approved June 2, 1858, properly assigned to the
applicant, shall be receivablé as cash in payment or part payment
for lands purchased hereunder at the rate of $1.25 per acre. .

37. These regulations shall be effective on and after December 1,
1908, but all applications to purchase legally pending on November
30, 1908, may be completed by compliance with the regulations in
force at the time such applications were filed.

38. The forms mentioned herein and included in the appendlx
hereto shall be a- part of these regulations.

ENTRY OF STONE LANDS.

39. The foregoing regulations apply to entries of lands chiefly

valuable for stone, and the forims herein prescribed can be modified

_ in such manner as may be necessary to the making of entries of stone
lands. —



46 DECISIONS RELATING TO THE PUBLIC LANDS.

FORMER REGULATIONS REVOKED.

40, All former regulations, decisions, and practices in conflict with
these regnlations are hereby revoked.

Revised January 2, 1914
Very respectfully, Cray Tavuman, Comanissioner.

~ Revision approved January 2, 1914:
Awprizus A. JoNEs,
First Assistant Secretary.

APPENDIX.

Acts relating to Timber and Stone Entries.

AN ACT For the sale of timber lands in the States of California, Oregon, Nevada, and
in Washington Territory.

Be it enacted by the Senaie and House of Representatives of the United
States of Americe in Congress assembled, That surveyed public lands of the
United States within the States of California, Oregon, and Nevada, and in

“Washington Territory, not included within military, Indian, or other reserva- -

tions of the United States, valuable chiefly for timber, but unfit for cultivation,
and which have not been offered at public sale, according to law, may be sold
to citizens of the United States, or persons who have declared their intention

to become such, in quantities hot exceeding one hundred and sixty acres fo any.

one person or association of persons, at the minimum price of fwo dollars and
fifty cents per acre; and lands valuable chiefly for stone may be sold on the
‘same terms as timber lands: Promded That nothing herein contained shall
defeat or impair any bona fide claim under any law of the United States, or
authorize the sale of any mining claim, or the improvements of any bona fide
gettler, or lands containing gold, silver, cinnabar, copper, or coal, or lands selected
by the said States under any law of the United States donating lands for in-
ternal 1mp10vements, education, or other purposes: And provided further, That
none of the rights conferred by the act approved July twenty-sixth, eighteen
hundred and sixty-six, entitled “An act granting the right of way to ditch and
canal owners over the public lands, and for other purposes,” shall be abrogated

by this act; and all patents granted shall be subject to any vested and accrued

water rights; or rights to ditches and reservoirs used in connection with such
water rights, as may have been acquired under and by the provisions of said
act; and such rights shall be expressly reserved in any patent issued under
this act.

SEC. 2. That any person desumg to avail himself of the provisions of this act
shall file with the register of the proper district a written statement in dupli-
cate, one of which is to be transmitted to the General Land Office, designating
by legal subdivisions the particular tract of land he desires to purchase, setting
forth that the same is unfit for cultivation, and valuable chiefly for its timber
or stone; that it is uninhabited; contains no mining or other improvements,
except for ditch or canal purposes, where any such do exist, save such as were
made by or belonged to the applicant, nor, as deponent verily believes, any
valuable deposit of gold, silver, cinnabar, copper, or coal; that deponent has
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made no other application under this act; that he does not apply to purchase
the same on speculation, but in good faith to appropriate it to his own exclusive
use and benefit, and that he has not, directly or indirectly, made any agreement
or contract, in any way or manner, with any person or persons whatsoever, -
by which the title which he might acquire from the Government of the United
States should inure, in whole or in part, to the benefit of any person except him-
self ; which statement must be verified by the oath of the applicant before the
register or the receiver of the land office. within the district where the land is
situated ; and if any person taking such cath shall swear falsely in the premises,
he shall be subject to all the pains and penalties of perjury, and shall forfeit
the money which he may have paid for said lands, and all right and title to
the same; and any grant or conveyance which he may have made, except in the
hands of bona fide purchasers, shall be null and void. .

Skc. 8. That upon the filing of said statement, as provided in the second sec-
tion of this act, the register of the land office shall post a notice of such appli-
- cation, embracing a description of the land by legal subdivisions, in his. office, .
for a period of sixty days, and shall furnish the applicant a copy of the same
for publication, at the expense of such applicant, in a newspaper published
" ‘nearest the location of the premises, for a like period of time; and after- the
expiration of said sixty days, if no adverse claim shall have been filed, the pEI-
son desiring to purchase ghall fuinish to the register of the land office satis-
factory evidence, first, that said notice of the application prepared by the regis-
ter ds aforesaid was duly published in a newspaper as herein required; sec-
ondly, that the land is of the character contemplated in this act, unoccupied
‘and without improvements, other than those .excepted, either mining or agri-
cultural, and that it apparently contains no valuable deposity of gold, silver,
cinnabar, copper, or coal; and upon payment to the proper officer of the pur-
-chase money of sdid land, together with the fees of the register and the receiver,
as provided for in case of mining claims in the twelfth section of the act ap- -
proved May tenth, eighteen hundred and seventy-two, the applicant may be per-
mitted to enter said tract, and, on the transmission to the General Land Office
of the papers and festimony in the case, a patent shall issue thereon: Provided,
That any person having a valid claim to any portion of the land may object, in
writing, to the issuance of a patent to land so held by him, stating the nature of
his claim thereto; and evidence shall be taken and the merits of said objection
‘shall be determined by the officers of the land office, subject to appeal, as in other
land cases. Effect shall be given to the- foregoing provisions of this act by
regulations to be prescribed by the Commissioner of the General Land Office.

Uk ® S " * * %

Sec. 6. That all acts and parts of acts inconsistent with the prov1s10ns of this
.. act are hereby repedled.
Approved, June 3, 1878. (20 Stat., 89.)

AN ACT To authorize the entry of lands chiefly valuable for building stone under the
placer mining laws.

Be it enacted by the Senate and House of Representatives of the United States
of America-in Congress assembled, That any person authorized to -enter lands
under the mining laws of the United States may enter lands that are chiefly
valuable for building stone under the provisions of the law in relation to placer
mineral claims: Provided, That. lands reserved for the benefit of the public
schools or donated to any State shall not be subject to entry under this act.
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SEc. 2. That an act entitled “An act for the sale of timber lands in the States
of California, Oregon, Nevada, and Washington Territory,” approved June
third, eighteen hundred and seventy-eight, be, and the same is hereby, amended -
by striking out-the words “ States of California, Oregon, Nevada, and Washing-
ton Territory,” where the same oceur in the second and third lines of said-act,
and insert in lieu thereof the words * public-land States,” the purpose of this act
being to make said act of June third, eighteen hundred and seventy-eight, -
applicable to all the public-land. States,

8Ec. 8. That nothing in this act shall be construed to repeal section twenty-
four of the act entitled “An act to repeal timber-culfure laws, and for other
purposes,” approved March third, eighteen hundred and ninety-one,

Approved, August 4, 1892. (27 Stat., 348.) .

o

AN ACT To provide for the location and satisfaction of outstanding military bounty
land warrants and certifieates of Iocation under section three of the act approved
June second, elghteen hundred and fifty-eight.

Be it enacted by the Senate and House of Representatives of the United
-Btates of America in Congress ussembled, That in addition to the benefits now
‘given thereto by law, all unsatisfied military bounty land warrants under any
act of Congress, and .unsatisfied indemnity certificates of location under the
act of Congress approved June second, eighteen hundred and fifty-eight, whether
heretofore or hereafter issued, shall be receivable at the rate of $1.25 per acre
in payment or part payment for any lands entered under the desert- land law
of March third, eighteen hundred and eighty- [seventy-1 seven, entitled “An
act to provide for the gale of desert lands in certain States and Territories,”
and the amendments thereto, the timber-culture law of March third, eighteen
hundred and seventy-three, entitled “An act to encourage the growth of timber
on the Western prairies,” and the amendments thereto; the timber and stone
law of June third, eighteen- hundred and seventy-eight, entitled “An act for
the sale of timber lands in the States of California, Oregon, Nebraska,: and
‘Washington Territory,” and the amendments thereto, or for lands which may
be sold at public-auction, except such lands as shall have been purchased
from any Indian fribe within ten years last past. -

Approved, December 13, 1894, (28 Stat., 594.).

AN ACT To abohsh the distinction between offered and unoffered lands, and for other
PUTPOSES,

Be it enacted by the Senate and House of Representatives of the Uniled
States of America in Congress wssembled, That in cases arising from and after
the passage of this act the distinction now obtaining in the statutes between
offered and vmoffered lands shall no longer be made in passing upon subsisting

- preemption claims, in disposing of the public lands under the homestead laws,
and under the tirber and stone law of Jume third, eighteen hundred and sev-
enty-eight, as extended by the act of August fourth, eighteen hundred and
ninety-two, but in all such cases hereafter arising the land in guestion ghall be
treated as unoffered, without regard to whether it may have actually been af
some time offered or not. N . 7

ES . E -k & . * # #*

Approved, May 18, 1898. (30 Stat., 418.) -

v
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AN ACT To amend the act of Congress of March eleventh, nineteen hundred and two,
relating to homesteads

Be it enacted by the Senate and House of Representatives of the Umted
States of Americe in. Congress assembled, That an act entitled “An act to
amend séction twenty-two hundred and ninety-four of the Revised Statutes
of ‘the United States,” -approved March eleventh, nineteen hundred and two,
be, and the.same is hereby, amended to read as follows:

“That section twenty-two hundred and ninety-four of the Revised Statutes
of the United States be, and the same is hereby, amended so as to read as
follows:

“¢Src, 2204, That hereafter all proofs, aﬁidawts, and oaths of any kind
whatsoever required to be made by applicants and.entrymen under the home-
stead, preemption, timber-culture, desert-land, and timber and stone acts, may,
in addition to those now authorized to. take such affidavits, proofs, and oaths,
be made before any United States commissioner or ‘commissioner of the court
exercising Federal jurisdiction in the Territory, or before the judge or clerk
of any court of record in the county, parish, or land district in which the lands
are situated: Provided, That in case the affidavits, proofs, and oaths herein-
before mentioned be taken out of the county in which the land is located the
applicant must show by affidavit, satisfactory to the Commissioner of the Gen-

_eral Land Office, that it was taken before the nearest or most accessible officer
- qualified to take said affidavits, proofs, and oaths in the land districts in which
the lands applied for are located; but such showing by affidavit need not be
made in making final proof if the proof be takeén in the town or city where the
newspaper is published in which the final proof-notice is printed. The proof,
affidavit, and oath, when so made and duly subscribed, or which may have
heretofore been so made and duly subscribed, shall have the same force and

" .effect as if made before the register and receiver; when transmitted to them

with the fees and commissions allowed and required by law. That if any
witness making such proof, or any applicant making such affidavit or oath, -
shall knowingly, willfully, or corruptly swear falsely to any material matter
contained in said proofs, affidavits, or oaths he shall be deemed guilty of perjury,
and shall be liable to the same pains and penalties as if he had sworn falsely
before the register. That the fees for entries and for final proofs, when made
before any other officer than the register -and receiver, shall be as follows:

“ ¢ Tor each affidavit, 25 cents. ‘

“¢Tor each deposition of claimant or witness, when not prepared by the
officer, 25 cents.

“‘For each dep0s1t10n of clalmant or witness, prepared by the oﬁ‘icer $1

“‘Any officer demanding or receiving a greater sum for such service shall
be guilty of a misdemeanor, and upon conviction shall be punished for each
offense by a fine not exceeding $100.’”

Approved, March 4, 1904. (33 Stat., 59.) -

AN ACTWMaking appropriations for sundry civil expenses of the Government for the
. fiscal year ending June -thirtieth, eighteen hundred and ninety-one, and other
" purposes, : - . .

Be it enacted by the Senate and House of Repr esenmtwes of the United
States of America in Congress assembled
L Ed % % * EO %
No person who shall, after the passage of this act, enter upon any of the
public lands with a view to -occupation, entry, or settlement under any of the .
35017°—voL 43—14——4
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land laws shall be permitted to acquire title to more than three hundred and
twenty acres in the aggregate, under all of said laws, but this limitation shall
not operate to curtail the right of any person who has heretofore made entry
or ‘settlement on the public lands, or whose occupation, entry, or settlement is
validated by this act: Provided, That in -all patents for lands hereafter takeén
up under any of the land laws of the United States or on entrles or -claims
validated by this act, west of the one hundredth meridian, it shall be -ex-
pressed that there is reserved from. the lands in said patent described a nght
of way thereon for ditches or canals constructed by the authority of the
United States. :
Approved, August 80, 1890. (26 Stat., 391.)

AN ACT To repeal the timber-culture Ia.ws, ‘md for other purposes,

Be it enacted by the Senaie and House of Representatives of the United
States of Amemca, in Congress assembled,
s % & 2 :i: % #®

Sgc. 17. That reservoir sites located or selected and to be located and se-.
lected under the provisions of “An act making appropriations for sundry civil
expenses of the Government for the fiscal year ending June thirtieth, cighteen
hundred and eighty-nine, and for other purposes,” and amendments thereto,
shall be restricted to and shall contain only so much land as is actually nec-
essary for the construction and maintenance of reservoirs, excluding so far as
practicable lands occupied by actual settlers at the date of the lecation of said,
reservoirs; and that the provisions of “An act making appropriations for sun-
dry civil expenses of the Government for the fiscal year ending June thir-
- tieth, eighteen hundred and ninety-one, and for other purposes,” which reads
as follows, viz: “No person who shall after the passage of this act enter upon
any of the public lands with a view to occupation, entry, or settlement under
any of the land laws shall be permitted to acquire title to more than three
hundred and twenty acres in the aggregate under all said laws;” shall be con- '
strued to include in the maximum amount of lands the title to which is per-
mitted to be acquired by one person only agricultural lands, and not include
lands entered or sought to be entered under mineral-land laws.

Approved, March 8, 1801, (28 Stat., 1095.)

The 320-acre limitation providéd by the above acts of August 30,
1890 (26 Stat., 391), and March 3, 1891 (26 Stat., 1095), applies to
timber and stone entries. (383 L. D., 539, 605.) ’

[Form A.]
Application and Sworn Statement.

[To BE MADE IN DUPLICATE.]
Act JUNE 8, 1878, AND ACTS AMENDATORY.
DEPARTMENTAL REGULATIONS APPROVED NOVEMBER 30, 1908.

UniTED STATES LAND OFFICE,
— 19—,

1, - , hereby make application to purchase the- quarter
of section , in township and range ———, in the State of - y
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and the timber thereon, at such value as may be fixed by appraisement, made
under the authority of the Secretary of the Interior; under the act of June
3, 1878, commonly known as the “Timber and stone law,” and acts amend-
atory thereof, and in support of this application I solemnly swear: That I
am a native (or naturahzed) citizen of the United States (or have declared
~my intention to become a citizen) ; that T am years of age, and by
occupation ; that I did on —, 19—, examine said land, and
from my personal knowledge state that said land is unfit for cultivation and
is-valuable chiefly for its timber, and that to my best knowledge and belief,
based upon said examination, the land is worth dollars, and, the timber
thereon, which I estimate to be feet, board measure, is worth
dollars, making a total value for the land and timber of dollars and
no more; that the land is uninhabited; that. it containg no mining or other’
improvements, nor, as I verily beheve, any valuable deposit of gold, silver,
cinnabar, copper or coal, or othier minerals, salt springs or deposits of salt;
that I have made no other application under said acts: that I do not apply
to purchase the land above described on speculatlon, but in good faith to
appropriate it to my own exclusive use and benefit; that I have not, “directly
or indirectly, made any agreement or contract, in any way or manner, with
any person or persons whomsoever, by which the title I may acquire from
the Government of the United States mdy intre in whole or in part to the
benefit of any person except myself; that sinte August 30, 1890, I have not
entered and acquired title to, nor am I now claiming, under an entry made
under any of the nonmineral public land laws, an amount of land which,
together with the land now applied for, will exceed in the aggregate 320 acres;
that I am not a member of any association, or a stockholder in. any corpora-
tion which has filed an application and sworn statement under said act; and
that my post-office address is , at which place any notice affecting my
rights under this application may be sent. I request that notice be furnished
me for publication in the newspaper, published at

(Sign here, with full Christian naine.)

I hereby certify that the fbregoing affidavit was read to or by affiant in my
presence before affiant affixed signature thereto; that affiant is to me personally
known, or has been satisfactorily identified before me by
(give full name and post-office address); that I verily believe atﬁant to. be a
qualified applicant and the identical person hereinbefore described, and that
said affidavit was duly subscribed and sworn to before me, at my office in
(town), - (county and State), within the - land distriet,
this y 19—,

day of -

(Official designétion of officer.)

In case the applicant has been naturalized or has declared his intention to
become a citizen, a certified copy of his certificate of naturalization or declara-
tion of intention, as the case may be, must be furnished.

“If the residence is in a city, the street and number must be given.

The newspaper designated must be one of general circulation, published
nearest the land.
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' [Form B.]
Designation of Appraiser.

DEPARTMENTAYL REGULATIONS APPROVED NOVEMBER 30, 1908,

—_— 19—

S1R: You are designated to appraise the quarter of section — y
township —, and range , which embraces a total of
aeres. This land has been applied for by , of 3 3
under the timber and stone law. If you accept this designation, it will be your
duty to personally visit and carefully examine each and every legal subdivision
of the land, and: the timber thereon, and to make a return through this office of
the approximate quantity, quality, and the stumpage cash value of the various
kinds of timber, the cash value of the land, and the total value of the land
and timber. The total appraisement ‘of the land and timber, however, must
not amount to less than two dollars and fifty cents per acre for each acre
_appraised. Each legal subdivision must be separately appraised, or your re-
turn must show specifically that the appraisement applies to each legal sub-
division. . s : '
~ Please inform me as soon as possible, and not later than —, 19—,

whether you will be able to do the work, and also advise me the approximate
date the appraisal will be completed. .
Very respectfully,

Ohief of Field Division, General Land Ofice.

[Form. C.]
Appraisal, Timber and Stone Lands. ’

Acr oF MARCH 3, 1878, anp Acrs AMENDATORY.

DEPARTMENTAL REGULATIONS APPROVED NOVEMBER 30, 1908,

: . ) Value of |Total value| Value of
Lot or quarter-| Kind of | Quality | Bgetd | SUUTIDAZ® Ionaracter | land ex- folland and ) land and
quarter. timber. |oftimber. pertragt or M ofsoil. |clusive of| timber per | timber per
: .| per. timber. acre. tract.
Logging : :
© Timber must be logged by (wagon haul, flume, river driving, or
railroad). .

Distance logs or lumber are to be transported to market, miles. Ap-
proximate cost per M for transportation of logs or lumber to market, -
dollars. Accessible? (yes or no). Manufacturing possible on the
ground? (yes or no). Will there be improvement in logging facilities
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in the vicinity? (yes or no). Will the demand for timber products be
likely to increase in the neighborhood in the near future? (yes or no).
Nearest available quotations on stumpage for the species estimated

7 - . ) — 19—,

e

i : STATEMENT BY APPRAISER.

I have carefully examined each and every legal subdivision of the
-quarter of section , township — , range , and the timber
thereon, and the estimates included in the above table and the foregoing
statement were based on personal examination, I did not find any indication
that the land or any part thereof contains any valuable mineral or coal deposits,
and found no improvements or other evidence that imy claim is Deing asserted
under any of the publicland laws. I recommend that the application to pur-
chase receive favorable action.

N

? .
Appraiser.
ACTION ON APPEAISEMENT,
-+ I have carefully examined the within appraisement and find no reason to

believe that it is improperly made.
It is therefore, accordingly, APPROVED.

3 .
Chief of Field Division.

Nore—The approval of the appraisal by the chief of field division is final,
and no action is required thereon by the register and receiver, except to note
the appraised price on their records and to issue the necessary notices. The
register and receiver will, in the event of a disagreement between the appraiser
and the chief of field division, and their concurrence :with the' appraiser, sign
the followmg certificate: . .
UNITED STATES LAND OFFICE,

—_——
-

We have carefully considered the within appraisement and the objections
thereto urged by the chief of field division, and, believing that the appraisal is
not materially high or low, the same is hereby approved.. .

‘—————, Register.
, Receiver.

«

Note~—~If the register and receiver concur in the adverse objections of fhe
chief of field division, they will proceed in accordance with paragraph 17 of the
" regulations approved November 30, 1908, -

SUGGESTIONS TO APPRAISER.

The appraiser should fill in each blank carefully and legibly. Under the head
of kinds of timber he should state the species, such as “yellow pine,” “ white
pine,” “Douglas fir,” “ spruce,” etc. If there are more than four leadmg
species, all others should be under the head of “ Miscellaneous,” in the fifth
space. ‘The quality of the timber should be judged as far as possible at loeal
sawmniills, and should be indicated by such descriptive words as * excellent,”
"“'good,” * fair,” and “ poor.” ,

- In the first column to the left the description of the land should be given.
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[Form D. ]
Notice to Applicant:of Appraisement.,
DEPARTMENTAL REGULATIONS APPROVED NOVEMBER 30, 1908.

Unitep STATES LAND OFFICE,

y

>

Sir: You are informed that the land, and the timber thereon, embraced in
your timber and stone application No. , filed , 19—, have been
appraised in the total sum of dollars,

You are therefore notified that your application for said lands will be dis-
missed without further notice, if you do not, within thirty days from service
«of this notice, deposit the appraised price of the land with the receiver of this
office, or file your written protest against such appraisement, setting forth
clearly and specifically. your objection thereto, which protest must be sworn to,
by you, and corroborated by two competent, cfedible’, and disinterested persons.
The protest, if filed, must be accompanied by your application requesting that
the land be reappraised at your expense, and you must deposit with the re-
_ceiver the sum of dollars, to be expended therefor, and you must indicate
your consent that the amount so deposited may be expended for the reappraise-
ment, without any claim on your part that any portion thereof, so expended
shall be returned or refunded to you.

Ifa reappra1sement is made under your apphcatlon you will secure no right
or privilege, except that of purchasing the lands at their reappraised value,
if they are subject to sale and you are properly qualified. ' ‘

Very respectfully,

—_— %, Register,
———— ——, Receiver.

[Form. E.]
. Reappraisement.

Torm C may be modified so as to show that the action taken is a reappraise-
- ment instead of an original appraisement, ‘The return of the appraising officer-
and. indorsements by the chief of field division and the register and receiver
must show that the action taken is a reappraisement, and it must be approved -
. conjointly by the chief of field division and the register and receiver.

[Form: F.] :
: Notice of Reappraisement.

DEPARTMENTAL REGULATIONS APPROVED NOVEMBER 30, 1908,

Unrrep STATES LAND OFFICE,

y

Sie: You are advised that, pursuant to your application, the
of section , township , and range ——, and the timber thereon, embraced
in your timber and stone sworn statement, No. —, have been reappraised, and

quarter .
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the pmce fixed at —— dollars, which amount you must deposit with the re.
- cerver of this office within thirty days from service of notice hereof,.or your
- application will be finally disallowed without further notice,
'/ Very respectfully,

, Register.
, Receiver.

[Form G.]
Notice of Application to Purchase Under Timber and Stone Laws.

DEPARTMENTAL REGULATIONS APPROVED NOVEMBER 30, 1908.

UNITILD STATES LAND OFFICE,

—, 19—,

Notice is hereby given that ——— , - whose post-office address is y
did on the — day of , 19—, file in this office his sworn statement and
application No. - to purchase the quarter of section , township
, range S M., and the timber thereon, under the provisions

of the act of June 3, 1878, and acts amendatory, known as the “ Timber and
stone law,” at such value as might be fixed by appraisement, and that, pur-
suant to. such application, the land and timber thereon have been appraised,
the timber estimted board feet, at $§ per M, and the land $- y
or combined value of the land and timber at $ -; that said applicant will
offer final proof in support of his application and sworn statement on the :
day of 19—, before , at . Any person is at liberty
to protest this purchase before entry, or initiate a contest at any time before
patent issues, by filing a corroborated affidavit in- this office; alleging facts
which Would defeflt the entry.

chwtel

Where notice is issped under section 19, the register will modlfy the blank
so as to show the valuation placed on the land and the timber thereon was
that made by the applicant when he filed his sworn statement, mstead of being
fixed by appraisement.

[Form. H.] ) ,
. fl‘imber or Stone Entry.

| (4—870a.)

(Departmentzil regulations approved by the Se'cre_tary of the Interior, November 30, 1908.)"

U. 8. Lawp OFFICE, —— —, —— No. ——,
- Receipt No, ——.
FINAL PROOF. :
I hereby solemnly swear that I am the identical , who presented
sworn statement and application, No. , for — , section — :
township , range , meridian; that the Iand is valuable

chiefly for its timber, and is, in its present condltlon, unfit’ for cultivation;

that it is unoccupied and without improvements of any character, except for

ditch or canal purposes, and that it apparently contains no valuable deposits
- of gold, silver, cinnabar, copper, coal, salines, or salt springs.

—
(Sign here, with full Christian name,)

"(Post-oﬂice address.)
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I hereby certify that the foregoing affidavit was read to or by affiant in my
- presence before affiant affixed signature thereto; that affiant is to me personally
known, or has been satisfactorily identified before me by ; that
(Give full name and post-office address,)
I verily believe affiant to be a qualified applicant and the identical person here-
inbefore described, and that said aﬁidav1t was duly subscribed and sworn to
before meé, at my office, in y , within the land district,
('Town.) (County and State.)
y 19—,

this

day of )

9

»

(Official designation of officer,)

This form of proof -can be accepted only where the land-embraced in the ap-
pliczition to purchase has been appraised or reappraised pursuant to the pro-
visions of the Timber and Stone Regulatwns approved November 30, 1908, by.
the Secretary of the Interior.

. Proof supporting applications to purchase under section 19 of the said regu-
lations or under applications pending November 80, 1908, must be made by the
applicant and two witnesses, as required by the regulations in force prior . to
.December 1, 1908. - (See Forms 4—370 and 4—371 ) :

—_—

'WILLI_AM DUFFIELD.
Instructions, Jenuary 9, 1914.

INSANE ENTRYMAN—ACT OF JUNE 8, 1880--DgsERT LAND ENTRY.

The act of June 8, 1880, providing for completion of the claims of settlers and

entrymen who become insane, has no application to desert land entries.
. INSANE DESERT LAND ENTRYMAN—RELINQUISHMENT.

The_relinquishment of a desert land entry executed by the guardian of the
insane entryman under direction of a court of competent jurisdiction may
be accepted and. the entry thereupon canceled.

COMPLETION OF CrAiM oF INSANE ENTRYMAN—RELINQUISHMENT. )

In the absence of charges against the homestead entry of one who becomes
insane, the entry should as a rule be perfected’ and title faken under the
act of June 8, 1880; but if it appear to a court of competent jurisdiction
that the'entryman has a doubtful right which should be sold-rather than
attempt proof to obtain patent, the judgment of the court in that respect
‘should ordinarily be followed and relinquishment of the claim permitted.

- CONFLICTING DEPARTMENTAL DEC1SION MODIFIED.

Departmental decision in Dyche ». Beleele, 24 L. D., 494, so modified that if
there be a pending charge against the entry and reasonable doubt of the
validity of the entry or of entryman’s compliance with law to the time
‘he became insane, relinquishment may be permitted, upon judgment of a
court of ecompetent jurisdiction, in order that the estate may realize the
most possible out of the doubtful claim; but if no question exist in that
1espect the entry should be perfected and patent issued to the entryman
under the act of June 8, 1880.

' JONEs First Assistant Secretm"y
' The Department is in. receipt of your letter of October 22, 1913,
respectmg homestead entry of William Duffield, made June 6, 1908
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for lots 2, 8, 4 and 'SW. lNE 1, Sec. 4, T. 138 N., R. 99 W., 5th P. M.,
'D1ck1nson North Dakota.

You state that Duffield made entry June 6, 1908, and October 95,
1911, proceedings were directed against the entry by your office under
- circular of January 19, 1911 (39 L D., 458), charging:

1. That claimant was not qualified to make homestead entry, in that at date
of filing he was hopelessly insane.

2. That entry was not made for the use and benefit of the claimant, but for -
the use and benefit of Gus Anderson and his wife Ellen L. Anderson.

August 7, 1912, relinquishment was filed, executed by Anton An-
derson, guardian of William Duffield, entryman, with certified copy
of letters of guardianship, dated October 31, 1911, of Anderson,
guardian of Duffield, insane, but no authority by the court for the
guardian to make relinquishment. Notw1thstandmg lack of such
action of the court, cancellation of the entry was noted on your office
records August 81, 1912. April 8, 1913, you called upon the local
office for report upon claim of A1V1n E. Haslxlnq that he filed home-
stead application for the land, and August 9, 1918, the local office
reported—
that on August 7, 1912, Anton Anderson, guardian of William Duffield, insane, '
filed a relinquishment of said entry, and on the same day, Alvin E. Haskins
filed homestead application 018497 for the same land:. That at said date ad-
verse chalges by - the United States were then pending against said entry.
Accordingly, the application of Haskins was suspended and the relinquishment

transmitted to your office without action. The application remams suspended
pending the acceptance of the relinquishment by your office.

You refer to decision in Dyche v. Belegle (24 L. D. 494) holding
that a relinquishment executed by the guardmn of an insane entry-
man under directions of a probate court is unauthorized by law and

invalid, which, if followed, will necessitate rejection of the relinquish-
ment and proceedings agalnst the entry on charges preferred by the
special agent, but in view of the recent departmental adjudication in
Bruington, administrator of the estate of Marion A. Young, dated
" October 1, 1912, unreported; it was held that where a court of com-
petent jurisdiction has passed on right of the administrator to sell
the entryman’s interést in the property involved and has directed
that the right of decedent be sold for benefit of creditors and. heirs,
there is no reason why the Department should go behind the judg-
ment of the court or why the relinquishment should not be accepted.
Based on this decision you state that you believe the Department does
not now entertain the view of the law expressed in Dyche ». Beleele,
Supra, as the reasons which justify acceptance of the relinquishment.
- in the Bruington case apply equally as well in case of Duffield’s entry
You, therefore, request instructions whether or not the decision in
case of Dyche ». Beleele shall be followed in this and similar cases.’
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The act of June 8, 1880 (21 Stat., 166), prov1des that:

In all cases in which parties who regularly injtiated claims to public lands
as seftlers thereon, according to the provisions of the preemption or homestead
laws, have become insane or shall hereafter become insane before the expi-
ration of the time during which their residence, cultivation or improvement of
the land claimed by them is required by law to be continued in order to en-
title them to make the proper proof and perfect their claims, it shall be law-
ful for the required proof and payment to be made for their benefit by any
person who may be legally authorized to act for them during their disability,
and thereupon their claims shall be coriﬁrmed and patented, provided it shall
be shown by proof satisfactory to the Commissioner of the General Land
Office that the parties complied in good faith with the legal requirements up
to the time of their becoming insane, and the requirements 1n homestead
entries of an affidavit of allegiance by the applicant in certain cases as a pre-
requisite to the issuing of the patents shall be dnspensed with so far as re-
gards such insane parties.

This statute applies only to preemption and homestead entries.
It does not apply to desert-land entries which was the form of entry
involved in Bruington’s case, cited by the Commissioner of the Gen-
eral Land Office. At initiation of a desert-land entry the entryman
pays 25 cents per acre to the Government and thereby acquires in-
choate title. Such right to acquire title is property. The form of
entry, however, requires proof of annual expenditures, and before it
can be consummated requires proof of water right and actual or po-
tential reclamation of the land. It might well be that an insane en-

~tryman would not have means from which to make annual expendi-

 ture, or to acquire water right so as to effect reclamation. Respecting
such a property, the decision of October 1, 1912, in Bruington case
was a proper one. The statute referred to had no reference to such
a case, for reasons stated, and the interest of the entryman being a
property right, capable of being perfected, might properly be sold
under direction of the proper court having jurisdiction of estates of
insane persons.

Coming now to the act of June 8, 1880, supra, it refers only to
preemptlon and homestead entries. The constructlon proper to be
given thereto is that it provides a concurrent remedy or relief for
an insane entryman and not an exclusive one. If there is no charge
against the entry and it be valid, the act of 1880, supra, provides that
legal title may issue to him, without further proof of compliance with
the law. Obviousty this is more valuable to the entryman than a
mere claim of inchoate right. Therefore, in ordinary -cases, the
remedy given by the act of June 8, 1880, should be pursued as most

~advantageous to the unfortunate entr’ym:a,n

If, however, there be question, as in this case, whether the entry-
man was qualified to make an entry or whether it was not attended
by a fraudulent agreement, in such cases, obviously & relinquishment
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should be allowed, for something may thereby be saved to the estate
of the insane. Therefore, if it appear to the court having proper.
jurisdiction of the estates of irsane persons that the .doubtful right
of an entryman should be sold rather than attempt proof to obtain
a patent, in ordinary cases the judgment of the court in that respect
will be followed and a relinquishment permitted.

The decision of Dyche v. Beleele, supra, is, therefore, so far modi-
fied that, if there be a pending charge, reasonable doubt of the
validity of the entry or of the entryman’s compliance with the law
to time he became insane, relinquishment will be allowed, in order
that the estate may realize the most possible out of the doubtful
claim. If no question exists in that respect, title by patent will be
granted to the entryman, rather than permit relinquishment, as full
title will be more valuable than an inchoate claim.

RECLAMATION'—OKANOGAN PROJECT—PAYMENT.

PusLic Nortice.

DeparTMENT OF THE INTERIOR,
Washington, January 16, 191}.

‘Whereas, under the acts of Congress approved June 17, 1902 (32
Stat., 388), and February 13, 1911 (36 Stat., 902), a stay of proceed-
ings looking to the cancellation of . entries or water-right applica-
tions for failure to make payments when due, was, on April 29, 1912
[41 L. D., 616], offered to landholders under the Okanogan pI‘O]eCt
WashmO'ton, and such stay of proceedings was in general accepted,
and the conditions thereof complied with by such landholders; and

‘Whereas, it is the desire of many such landholders to secure patents
or water- right certificates under the act' of Congress approved -
August 9, 1912 (37 Stat., 265), which contains the provision that
“no such patent or certificate shall issue until all sums due the
United States on account of such land or water right at the time of
issuance of patent or ¢ertificate shall have been paid ”; ”.

Now, therefore, it is hereby ordered that for all lands under the
said prOJect the entrymen or owners of which shall have validly
accepted the stay of proceedings offered by the $aid order of April
29, 1912, in the manner and form therein prescribed, and shall be
and remain in good standing thereunder by having made the pay-
ments required thereby, the charges for building, operation and
maintenance which may have accrued or which would hereafter
accrue against their lands under the provisions of public notices and - -
orders theretofore .issued shall be, and they are hereby postponed
until further announcement by public notice or otherwise.
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Nothing herein shall be construed as a waiver or release of any
payment of charges for water or water rentals prescrlbed by the said
order of April 29, 1912,

Axprieus A. Jones,
Fwst Assistant Secretory of Interior.

—_—

NORTHERN PACIFIC RY. CO. v. MORTON.
Decided January 17, 191}

SETTLEMENT—U NSURVEYED LAND—ENLARGED HOMESTEAD.

The right acquired by settlement upon public lands under the act of May 14,
1880, is coextensive with the right of entry conferred by the homestead
laws; and a settler upon unsurveyed land subsequently des1gnated under
the enlarged homestead act is, upon the filing of the township plat of sur-
vey, entitled to make entry of the land embraced in his settlement claim
to the full area of 320 acres permitted by the enlarged homestead act.

CoONFLICTING DECISION OVERRULED.
Cate »., Northern Pacific Ry. Co 41 L. D., 316, overruled in so far as in

conflict.

‘JoxEs, First Asszstam‘ Secretary:

Motion for rehearing has been filed on behalf of the Northern Pa-
cific Railway Company of departmental decision of March 22, 1913,
affirming a decision of the Commissioner of the General Land Oﬂice,
dated February‘ 5, 1912, canceling its indemnity selection for the
N. 1 NW. 1, SE. l SW. 1, SE. 4, Sec. 3, T. 4 N,, R. 50 E.,, M. M.,

Mlles City, Montana, land dlstrlct
© © The land is within the indemnity limits of the grant -to the North-
ern Pacific Railroad, now Railway, Company. May 1, 1909, the town-
ship was designated under the enlarged homestead act of February 19,
1909 (35 Stat., 639). March 8, 1910, the plat of survey was filed in
. the Iocal office, and the railway company filed its list for these tracts.
" March 16, 1910, Dale Morton filed application to make homestead

entry under the act of February. 19, 1909, supra, for these tracts, to-
gether with the NW. 1 SW. {, Sec. 2, and on March 21, 1910, filed his
duly corroborated aflidavit, alleging settlement in April, 1907; that he
resided thereon each summer thereafter; that he has improved the
land by constructing a fence around 200 acres, plowed and cultivated
35 acres to crop in section 3. October 3, 1911, hearing was had be-
tween the railway company and claimant, at which both parties ap-
peared represented by counsel, and submltted testimony.
It appears from - the evidence disclosed that Morton’s original
_settlement was on what on survey proved to be the SE. 1 SW. %, Sec.
3. In 1907 he dug a well thirty-three feet deep,-pla,nted some fruit
- trees and made hay upon the tracts. " Not finding water thereon, he
later put his buildings on what is now the NW. 1 SW. 1, Sec. 2. In
the motion for rehearing, it is insisted that the settlement rights of
claimant could not attach to more than 160 acres, and that he should
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be requlred to elect Whlch 160 acres he will retain, and that the
balance should be subject to the selection of the railway company.
As authority for said holding the company - cites the case of Cate v.
Northern Pacific Railway Company (41 L. D., 316). The right of
claimant to enter 820 acres upon his settlement initiated in 1907 and
prior to the passage of the enlarged homeéstead act of February 19,
1909, nieed not be considered. Tt appears, however, that at the time
this' land was designated claimant was a bona fide settler thereon,
and that for nearly a year prior to survey he maintained such settle-
" ment claim to the entire tract. The rights of the railway company

to said land did not attach until the date of the filing of their selec- .

tion, and prior to this time claimant had designated the entire 320
acres as the land to which he claimed the right, and his settlement
right attached and was co-extensive with his right to make entry.
" Prior to the decision in the case of Cate v. Northern Pacific Rail-
way Company, supre, it was uniformly held by the Land Department
that the right acquired by settlement upon public lands under the act
of May 14, 1880 (21 Stat., 140), was coextensive with the right of
entry conferred by the homestead laws; a conclusion carried into the
instructions of April 16,1912 (40 L. D., 578). The act of August 9,
1912 (87 Stat., 267), was the recognition of a right already in ex-
istence under the plain terms of the act of May 14, 1880, supra, mak-
ing certain requirements of the settler and providing for a forfeiture
of the claim for failure to improve and cultivate the land. These
requirements and the provision for forfeiture constitute the new
legislation in the act and clearly modify a pre-existing right.

No good reason appears for denying claimant’s right to make entry

of 320 acres, under the facts disclosed in this record. Upon mature '

consideration of the question here presented, the Department is con-
vinced that the rule laid down in the Cate decisionis erroneous, and
in so far as it conflicts with the doctrine herein announced, the same
is overruled. The motion for rehearing is accordingly denied.

———

FREDERICK v. SNAWISE.
Decided Januwary 28, 1914.

S1rErz INDIAN LANDS—REINSTATEMENT—ACT OF MARrcH 4, 1911,

A homestead entry of record at the date of the filing of an application for
reinstatement under the act of March 4, 1911, providing for the relief of
homestead entrymen of Siletz Indian lands, is a bar to such reinstatement ;
and a pending application to make homestead entry, based upon settlement,
suspended to await determination of a conflicting entry of record, is in

_ like manner a bar to remstatement under that act. :

-

Jonzs, First Asséstont Secretary : .,
April 10, 1901, Birt Frederick made homestead entry 0590, Port-
land, Oregon, series, for the SW. 1, Sec. 27, T.88,R.11W. formerly

embraced in the Siletz Indian Reservatlo{l
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After hearing had upon- adverse report and charges -of a special
agent of the General Land Office, the entry was canceled March 1,
1910, upon the ground that entryman had failed to establish and
maintain residence upon the land as required by law. March 16,
1910, Clarence Higley made homestead entry 02486 for the same land
but did not allege settlement thereon. April 5, 1910, Henry Snawise
presented his homestead application 02529 for the land, allegirg
settlement thereupon October 26, 1908, and continuous resulence
upon the land thereafter to date of homestead application. . April
26, 1910, the General Land Office directed the register and receiver to
withhold disposition of the land and to advise as to the status
thereof. -The reason for this action' was the introduction in the

United States Senate of bill No. 7857 which proposed to require the
issuance of patent to Birt Frederick upon his said claim. This bill
dld not become a law.

- March 4, 1911 (86 Stat., 1356), Congress passed an act author-

. 1zing the remstatement of canceled homestead entries within the
former Siletz reservation, one of the conditions expréssed in the law
being that reinstatement may be made only “ where at the date of
the filing of such.application for reinstatement no other entry is of
record covering such land.” Under the act last mentioned Frederick,
March 25, 1911, filed application for reinstatement of the entry.
This application was denied by the Commissioner of the General
Land Office, which action was aflirmed by this Department October
17, 1912, on the ground-that there was an intervening entry of
record barring reinstatement, and, further, that the evidence sub-
mitted by Frederick did not show such cultivation of the land as.
was contemplated and required by the applicable laws. Motion for
rehearing of the latter decision was denied January 25, 1913,

July 19, 1913 [42 L. D., 244], the Secretary of the Interior con-
sidered and construed the so-called reinstatement act of March 4,
1911, and issued instructions thereunder to the Commissioner of the
General Land Office. Subsequently thereto Frederick again pre-
sented his case to the Department under a motion for the exercise
of supervisory authority, alleging that in the instructions of July
19, 1918, supra, the Department completely reversed the rulings of
the Department in this and like cases and that Frederick is entitled
either to a review of the original action in his case or to a reinstate-
ment and patenting of his entry under the act of March 4, 1911.

Upon careful reconsideration of the record the Department is of
the opinion that the cancellation of the entry was regular and was
justified, under the laws then applicable, by the evidence submitted.

The instructions of July 19, 1913, referred to, dealt with and con- -
strued a later act, namely, the remedial or reinstatement act of March

~4, 1911, which act materially modified the requirements of the exist-
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" ing law as to occupancy and cultivation required of entrymen upon
these lands: Therefore, there is nothing in the record or in said act
of 1911 which Warrants this Department in vacating its previous

- order ‘of cancellation. : :

- Considering the case in connection ‘with the reinstatement act of
March 4, 1911, and' departmental instructions of July 19, 1913, the
Department is confronted by the fact that after the cancellation of
Frederick’s entry and before the order of suspension of April 26,
1910, or any other withdrawal or order of suspension, Clarence Hig-
ley made homestead entry 02486, Portland, and Henry Snawise pre-
sented his homestead application, alleging settlement and residence
thereupon. Therefore, at the time of the enactment of the statute -
of March 4, 1911, and at the time of the presentation of Frederick’s
application for reinstatement there was of record a homestead entry,
regularly allowed, and a homestead application, regularly presented
but suspended: because of prior entry of Higley pending determina-
tion between the latter and Snawise of the alleged prior rights
obtained by Snawise by settlement and residence upon the land.

As already stated, the act of March 4, 1911, precluded reinstate-
ment where there is an “ entry of record” covering the land. Con-
sidering the conflicting claims of Higley and Snawise to the land,
the Commlssmner of the General Land Office allowed Higley to show
cause why his entry should not be canceled because of conflict with
the prior settlement claim of Snawise, and, upon default, after due’
service of notice, November 7, 1918, canceled Higley’s entry deferring
action on the pénding homestead application of Snawise until final
action should be taken by the Department upon the motmn ‘of Fred-
erick for reinstatement.

Under the language of the act of March 4, 1911 the entry of Hig-
ley, regularly allowed so far as Frederick was concerned and of
record at the date of the filing of Frederick’s application for rein-
statement, constituted a statutory bar to the requested reinstatement.
Its cancellatmn, which subsequently occurred, as related, was because
of the prior rights and claims of Snawise, a matter in which Fred-
erick was not involved. Aside from this bar to reinstatement, how-

_ever, in the opinion of the Department the homestead application of

* Henry Snawise filed April 5, 1910, and suspended to await determi-

_ nation of the conflicting rights of Higley and Snawise, also consti-

tuted, under the act of March 4, 1911, a bar to the desired reinstate- -

ment.

According to the record Snawise was a settler and resident upon
the land at and after the cancellatlon of Frederick’s entry and regu-
larly presented his application to enter same under the homestead
laws prior to Frederick’s application for reinstatement. The sus-
pension of his application could not affect his rights. - He had done
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~ all that was required of him to record his entry for the land, and, if
allowed, his entry will have relation as of the time of filing his appli--
cation he being at that time a prior settler upon the land. '

This Department has in many cases held that a proper applica-
tion, duly filed, for land subject to entry, is, so far as the rights of
the applicant against other claimants is concerned, the equivalent of
an entry. See departmental decision of September 18, 1913, in case
of Wagner ». Sampson, and decisions therein cited. This is particu-
larly applicable as between Snawise and the applicant for reinstate-
ment, Frederick, and in the opinion of this Department thée said
homestead application constitutes a mandatory statutory prohibition
against the allowance of Frederick’s application for reinstatement.

The motion is denied, and, in the absence of other objection than
that disclosed in the record now before the Department, the home-
stead application of Henry Snawise may proceed. to entry.

COURTNEY v, HOSTETLER.
Decided J anuary 28, 191}.

«1LETZ INDIAN LANDS—REINSTATEMENT—ACT oF MARCH 4, 1911
The instructions of July 19, 1913, concerning the reinstatement of Lomestead .
entries of Siletz Indian lands under the act of March 4, 1911, established
a more liberal rule respecting occupation and cultivation, but did not con-
template any further action, in the absence of specific instructions from the
Secretary, in cases closed under the rules, where reinstatement under that

_ act was denied because of a valid intervening entry of record.

Jongs, First Assistant Secretary:

A petition has been filed by counsel for Benjamin P. Courtney
and certain other parties requesting that an order be issued vacating,
recalling, and setting aside all orders, findings, or decisions issued
since the issuance of the instructions of July 19, 1913 [42 L. D., 2447,
referring to entries sought to be reinstated under the act of March
4, 1911 (36 Stat., 1356), pertaining to lands within the former Siletz
Indian reservation .= : :

By decision of December 10, 1912, the Department affirmed the
decision of the Commissioner of the General Land Office of Decem-
ber 11, 1911, denying the petition of Benjamin P. Courtney for the
reinstatement of his homestead entry because of the intervening valid
homestead entry of Henry A. Hostetler, and motion for rehearing filed
by Courtney was denied March 8,1913. Hostetler had, upon November
21, 1911, made commutation proof, and March 17, 1913, the Commis-
sioner found his proof to be satisfactory and directed issuance of

- final certificate. Execution of the order of March 17, 1913, however,
was suspended because of a petition filed on behalf of Courtney and
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certain other Siletz homestead entrymen, the consideration of which
resulted in the instructions of July 19, 1913. S : A
Technically, the petition in the present case does not require any
action, since no further order, finding, or decision has been made
therein. At the oral argument before the Assistant Attorney Gen-
eral of this Department, however, counsel for Courtney contended

that the prior rulings of this Department, to the effect that Hostet-

ler’s entry was a bar to the reinstatement of that of Courtney, were
incorrect, and that the Instructions of J- uly 19 1918, contemplated‘
a read]udlcatmn as to that question.

The instructions of July 19, 1918, considered those departmental

-decisions, particularly that in the case of Conrad Boeschen (41 L. D.,

809), which denied applications for reinstatement upon the ground
that the entryman had not entered into actual occupation of the
lands or cultivated them. The instructions pointed out that the
act of March 4, 1911, did not permit of reinstatement where there
was another entry of record covering such land, ‘which provisions,
it was stated, meant a valid pending entry. The conclusmn of the
instructions of July 19, 1918, was as follows: :

:I, therefore, conclude that those applications for relnstatement descmbed in
the petition, and other applications for reinstatement presented under the act
of ‘March 4, 1911, supre, where otherwise not barred by intervening contests
or entries specified in the act, should not be denied because of the short or in-
termittent character of occupation or because of the limited area which the
entryman may have cultivated. Departmental decision in the -Boeschen case,
supm, and other decisions, so far ag inconsistent herewith, are revoked or modi-
fied, and all cases involving applications for reinstatement under the act of
1911, whether pending in this Department, before the General Land Office, or
the local land office, will be adjudicated in accordance with the views herein

. expressed. Where an intervening entry has been finally adjudicated to be
valid and a bar to remstatement of a former canceled entry, such adjudication
will not be dlsturbed except upon specific instructions from me.

TFrom the above quotation it is apparent that the instructions of
July 19, 1913, meant simply to lay down a more liberal rule as to
the requirement of occupation and cultivation. Where an interven-
1ng entry had been held valid and a bar to reinstatement by de-
cisions of the Department, which had become final under the rules
of practice, the instructions of July 19,:1918, contemplate no further
action, unless the Commissioner should.be in receipt of specific in-
structions from the Secretary of the Interior. ’

Hostetler’s entry has been twice held to be a valid 1nterven1ng
entry and a bar to the reinstatement of that of Courtney.  No error
is found in that finding and the present petition on behalf of Court-
ney is accordingly denled The Commissioner will proceed to issue
final certificate and patent upon the entry of Hostet]er, in the absence
of other ob]ectlon, not here apparent,

35017 —VOoL 43—14——15
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ROSCOE L. »WYKOFF.
Dgcicle,d January 28, 1914.

FINAL PROOF—SUBSEQUENT COMPLIANCE—SUPPLEMENTAL PROOF.

Where final proof is rejected because of insufficient showing as to compli-
ance with law, supplemental showing by ex parie afidavits may be accepted,
without requiring new publication of notice, where the defect has since been
cured and the government is satisfied of the entryman’s good faith.

DEPARTMENTAL INSTRUCTIONS RECATLED AND VACATED,

Departmental instructions of Aungust 9, 1913, in Belle L. Pennoek, 42 L. D.,

'815, recalled and vacated.

JoxEs, First Assistant Secretary : '
Roscoe L. Wykoff appealed from decision of January 29, 1913, by

the Commissioner of the General Land Office rejecting the final proof

stubmitted by him on his homestead entry, made November 18, 1908,
for the NE. %, Sec. 27, T.' 26 S., R. 10 W., N. M. M., Las Cruces, New
Mexico, land district. The proof was submitted September 18, 1912,
and final certificate issued. / R
It appeared that the entryman lived continuously upon the land -
from March 18, 1909, to the time of the submission of proof. He

~planted no crop in 1909. In 1910t and 1911 he planted about 75 of
an acre. In 1912 he had 20 acres under cultivation. The Com-

missioner held that the showing with reference to cultivation was not

" sufficient to meet the requirements of the act of June 6, 1912 (37 Stat.,

198). That act requires cultivation of not less than 5 of the area
of the entry, beginning with the second year of the entry, and not
less than % beginning with the third year of the entry, and until final
proof. Under departmental instructions of July 15, 1912, issued
under said act, it was held that proof would be acceptable if cultiva--
tion of 7 of the land for one year, and § for the next year, and each
succeeding year until. final proof was shown, without regard to the
part of the homestead period in which the cultivation of the 7 was
performed. This rule had reference to entries made prior to the said

. act of June 6, 1912, as was the one under present consideration.

Upon consideration of the present case, the Department, under
date of October 20, 1918, addressed a letter to the claimant affording
him opportunity to show the facts with reference to further residence

_and cultivation since the submission of final proof. He has now, in

" response to that invitation, submitted a duly corroborated affidavit

showing that he has cultivated 20 acres of the land, that is,  of the
drea of the entry, during the present year, 1913. He further states
that since the submission of his final proof he has contiriued to live
upon the land, with the exception of a leave of absence from Pecem-
ber 28, 1912, to May 15, 1913, " ’



DECISIONS RELATING TO THE PUBLIC LANDS. .67

In the case of Belle L. Pennock (42 L. D., 815), the Department
under date of August 9, 1913, instructed the Commissioner of the
General Land Oflice as follows:

" Where final proof ‘submiltted under the act of June 6, 1912, upon a‘ home-
stead entry made p1101' to that act, is rejected because of insufficient show-
ing as to cultlvatlon, ex parte affidavits as to subsequent cultivation will not be

" accepted ; but in such case new final plOOf should be submitted.
The invitation to the claimant, above referred to, permitting him -
to make a supplemental showlng, clearly contemplated action on the
case, without requiring new publication of notice and in contra-
- vention of instructions above cited.. It is observed that many cases,_ -
are coming before the Department wherein the defect with refer-
ence to cultivation or residence is slight, and which has been cured
since the offering of the proof under the published notice. It seems
an undue ha,rdshlp and expense to delay action and requne new
publication and new proot.in such cases. No good reason is seen
why such requirement should be made. The Department. is there-
fore disposed to accept additional or supplemental affidavits to cure
such proofs, without requiring néw publication. In such cases the
purpose of publication has beén substantially met by publication
~ as required by law, and the submission of proof thereunder in the - -
formal way required, and where only some additional explanation
or supplemental showing with reference to acts already performed
or as to.further residence or cultivation after submission of the -
formal proof is needed, such showing may be made by supplemental
affidavit without new pubhcatlon However, this privilege will be
extended only in cases where the Government is fully satisfied of"
entryman’s good faith, and the right is reserved to require new
proof.in any such case where there is doubt. Accordingly, the in-
structions of August 9, 1913, supra, are hereby recalled and vacated.

As the record now shows sufficient residence and cultivation to
meet the requirements of the act of June 6, 1912, and the instrue-
tions thereunder, the Commissioner’s decision is vacated and the’
proof will be accepted in the absence of other objection.

Y

EDWARD H. RIFE.
Decided Jonuary 28, 1914

SOLDIERS’ ADDITIONAL—ASSIGNMENT—POWER OF ATTORNEY.

Where a soldier entitled to an additional right under section 2306 of the
Revised Statutes executed in blank a power of attorney to locate the right
and to sell the land so located, with intent, in accordance with the practice
then in vogue, to effect’ a transfer thereof, a subsequent attempted assign-
ment by him.of the same right to another is no bar to allowance of an appli-
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cation to locate the right under the original power; but where the laud
department, without notice of a prior transfer, has satisfled the right by
issuance of patent under a subseguent assignment by the soldier, the puor
sale can not be recognized.

Jongs, First Assistant Secretcwy:

July 10, 1913 [42 L. D., 2197, the Department on motion for re-
hearing recognized the alleged assignment of William Temple, a
soldier, as an equitable assignment, consideréd as a claim between the
applicant and the soldier. The case arose upon the dgpplication of
Edward H. Rife upon alleged assignments of William Temple for
40 acres, Samuel E. Harper for 40 acres, and certain other assign--
ments, to enter under section 2306, Revised Statutes, the N. § 5. 4,
Sec. 7, T. 13 N, R. 101 W., Evanston, Wyoming, land district. The
claim under the Harper mght was denied because of prior location
-and patent. Rife claimed the Temple right through F. 'W. McRey-
nolds, and McReynolds claimed through N. P. Chipman, who pro-
cured powers of attorney from Temple in 1875, authorizing him to
Tocate the additional right of the soldier for 40 acres, and to sell the
Iand to be located. The description of the land upon which the
powers were to act is now contained in the powers, but it is shown
satisfactorily by affidavits that the power was blank at the time of
its execution as to the lands with reference to which action was to
“be taken thereunder, and that the description was subsequently
inserted.

Tt was held in the case of H. B. Phllhps (40 L. D, , 448), and de-
partmental decision of October 12, 1912, in this case, thd,f, such powers
did not constitute evidence of assignmenb of the additional right.
The later decision of July 10, 1913, which modified the former de-
cision in this case, was based upon the supposition that the matter
* was one solely between the applicant and the soldier, and it was held
that the soldier under the circumstances should be estopped from -
claiming further benefit from the additional right, especially in view
of the additional ‘evidence to the effect that the powers were blank
as to the land, and were intended as a transfer of the right.
© Tt now appears, however, that there is an adverse claim, based upon

assignment from the soldier to Peter S. Keller, August 5, 1907, and
from Keller to Walter L. Nettelhorst, Angust 20, 1907, and \Tettel-
horst has filed application to enter 40 acres of land based upon sald
assignments. That apphcat]on was filed prior to the application of
Rife, and was pending in the files of the Department at the time the
former action herein was taken, but was not considered, because the
papers in the two cases were separated and the. claim of Nettelhorst
was not observed.

It now becomes necessary to recons1der the case, in view of the
adverse claim of Nettethorst. The right has never been satisfied,
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and the claim is still before the Department for adjudication. There- -
fore, it is proper to consider any evidence which may show the nature
of the transaction of 1875, when the powers referred to were given,
in so far as the intention of the parties, thus shown, may not be in-
consistent with the written instrument. Parol ev1dence is admissible
~in explanation of a written contract to show the situation of the
parties, the object in view, and the consideration. Beach on the
Modern Law of Contracts, Par. 741 ; Kelly #. Carter (17-S. W., 706). -

William L. Taylor was a witness to the execution of the powers

- given by William Temple and his wife under date of August 2, 1875.

The said Taylor, under date of June 13,1913, executed an affidavit to
the effect that he had been well acquainted with the said Temple .
“for forty-three years, and well remembered the sale by said soldier
of his additional right in August, 1875; that Temple at that time
executed the customary papers then used to transfer such a right and. -
carry such a sale into effect, including a power of attorney, in blank,
authorizing the sale of the land to be entered as his soldiers’ addi-
tional homestead ; that at that time such powers to sell were the means
of transfer and the evidence of sale and purchase of such additional
rights, direct assignments thereof being forbidden by the Interior
Department; that affiant was fully acquainted with the terms and
conditions of said sale by Temple of his additional right, and that
said sale was absolute and unqualified and made in good faith for
a valuable consideration ; that the reason affiant knows all about said
sale by said Temple is not simply because he witnessed said power to
sell, but also because he, in his capacity as attorney, bought said addi-
tlonal right from said Temple for the firm of Chipman, Hosmer &

Company, of Washington, D. C.

N. P.. Chipman also swears that the addltlonal right of Temple -
was purchased by his firm in 1875, through the powers of attorney
above mentioned; that said transactlon was a bona fide and absolute

" sale of the .additional right; that no description of the land to be
located was contained in the paper at the time of its execution, but
was later filled in by affiant or by his direction; that the money paid
the soldier for the right has never been returned. He swears that
this was the customary method of securing transfers 6f soldiers’ addi-
tional rights at that time. Numerous other affidavits have been sub-
mitted also purporting to show that this was the practice which
obtained at that time in the purcliase of soldiers’ additional rights,
because this Department did not then recognize the right of transfer.

The evidence is now sufficient to show that Temple transferred his
additional right to Chipman and. that Rife has by mesne conveyances

' become the holder of that right. Therefore, at the time Temple
undertook to transfer the additional right to Keller, under which
Nettelhorst claims; the said soldier had no right to convey, and this-
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attempted assignment offers no bar to the allowance of the applica-
tion of Rife. : ‘ ‘

Counsel for Rife is also still urging his claim under the Harper -

_ right, which was rejected because the Department had issued patent

'to another assignee of Harper’s additional right for the full area

of the right. This latter feature of the case will also be considered.

Harper’s original entry was for 40 acres, made August 17, 1869.

. On April 28, 1875, he executed powers of attorney authorizing

Charles D. Gilmore to locate his additional right of entry under the

laws embodied in section 2306, Revised Statutes, and to sell the land

to be located, with release of all claim to the proceeds of such.sale.

The powers specified $100 as the consideration therefor, allowed the

right of substitution, and were made irrevocable. A description of

~ the lands to be so located and sold now appears in the powers, but it
- is shown by affidavits of recent date that this description was in-
serted after execution of the powers. « -

The said Charles D. Gilmore was a member of the firm of Chip-
man, Hosmer & Company. N. P. Chipman, a member of this firm,
went to the State of California in 1875, and located a number of
soldiers’ additional claims which the firm had acquired the right to
Tocate and sell, and upon dissolution of the firm Chipman succeeded
to all of the rights under such claims. On May 10, 1875, Chipman
made entry in the name of Harper for the lands in California, ac-
cording to the description which appears in the Harper powers.

' This entry was canceled March 23, 1885, because the original entry
had not been perfected. This action was in accord with depart-
~ mental rulings then in force, = ’ '

June 11, 1898, Harper assigned his additional right under section
2306, Revised Statutes, to E. M. Robords, of Springfield, Missouri,
and made affidavit that he had not theretofore in any manner dis- .
posed of such right. Robords assigned the right to Oscar Stephens
who located it on 120 acres of land in Montana on September 2, 1898, -
and entry was made therefor and patent was issued thereon April
26, 1900. , o . ,

Except some inquiry by the Sierra Lumber Company as to the

" gtatus of the California lands which had been embraced in the entry

- of Harper, nothing more was done with reference to the old Cali-
fornia location after the cancellation of the entry and closing of the
case, until on March 13, 1900, when a firm of Washington attorneys,
acting in behalf of the Sierra Lumber Company, transmitted to the
General Land Office an application for reinstatement of the Cali-
fornia entry, but as the records failed to disclose any interest of the
company in the land, the attorneys were, on October 29, 1900, advised
that the case could not be further considered without such showing.
Under date of November 9, 1900, said attorneys transmitted to the
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Commissioner an affidavit by the president of the company showing
that the claim of the company was based upon the powers of attorney
given by Harper to Gilmore on April 28, 1875, above mentioned, and
mesne conveyances of the land to the company. The apphcatlon for
reinstatement was rejected by the Comrmssmner s letter of April 13,
~ 1901, in the following language: : -

It thus appears that the alleged transferee allowed fifteen years to elapse
since the cancellation  of said entry No. 762, before taking any steps to bring
to the notice of this office its claim of interest as a transferee of said Harper
and that in the meantime the soldier has assigned his right of entry to an-
other and that the assignment and evidence accompanying the same have been
examined and the entry allowed and passed to patent.

Inasmuch as the right of additional entry of Samuel E. Harper has already
" been exhausted by the issue of patent for 120 acres of public land as addi-
tional to his original entry No. 6812 at Boonville,” Missouri, the same having
been allowed without any notice of the alleged interest of said company, as:
the assignee of said Harper, having been brought to the attention of this office,
the application of the Sierra Lumber Company must be denied. :

Tt is still 1ns1stent1y urged by counsel that the’ Department had
sufficient notice to put it upon inquiry, which; if pursued, would
have disclosed the alleged transfer of Harper’s right by virtue of
said- powers executed by him in favor of Gilmore. This contention
cannot be conceded. So far as disclosed by careful examination of
the records, the first information given to the Department of the
claim of assignment of the right of Harper, involved in the Cali-
fornia location, was the communication of November 9, 1900, above
referred to. Prior to that time the Department had satisfied the
right by issuance of patent upon the Montana entry above described,
upon an assignment appearing in all respects proper and legal. Fur-
thermore, the said powers do not, of themselves, sufﬁmently evidence
a transfer of the additional r1ght and the subsequent evidence fur-
nished to show that said transaction was in fact a transfer cannot
now be considered for the purpose of charging the Government with
notice of something not disclosed by the papers themselves.” On
their face these papers are special. They purport to authorize the '
attorney in faét to locate the right upon a particular tract of land
therein described. United States ex rel. Walcott ». Ballinger (35
Appeal Cases, D. of C., 392); H. B. Phillips, supre. It may be
added that such powers not only utterly fail as notice of transfer of
the additional right, but the very precise terms in which they are
drawn make them affirmative notice that no claim of transfer of the
right, as such, is made thereunder. The language used by the De-
partment in the case of Henry Walker (25 L. D., 119), apphes
forcibly here:

The Department cannot, in any case where it appears that additional entry -
has already been allowed for lands to which the soldier was entitled, thereafter .
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recognize any claim by a purchaser from the soldier of his additional right, '
who purchased prior to the allowance of the entry, but of which purchase the '
Land Departinent had no notice when the entry was made. In all such cases
it must be held that the entry once allowed, in the name of the soldier, his
widow, or guardlan for his minor children, in the absence of notice of a prior
sale or purchase exhausts the right. This is but simple JUSthe and it is the
only way the government can be protected.

See also Lorenzo D. Chandler (25 L. D, 205).

Accordingly, the claim under the Harper right is denied.

The following pmnmples of law seem applicable, with- reference.
to the claim of Rife, to show the distinction between his rights un-
der the Harper claim and under the Temple claim, respectively, and
to sum up in a few words the entire case, to wit: Notice of prior as-
agnment is essential to hold a debtor liable for payment made to the
assignor or his subsequent assignee, and, if, without such notice, pay-
ment be made to the assignor or his subsequent assignee, the debtor
is discharged from the debt; but, if before payment, the debtor be
notified of the prior ass1gnment and the debt arrested or attached in
his hands, payment to the assignor or his subsequent assignee claim-
ing adversely, will not discharge the debt. '

Applying these principles to the facts in this case, Rife’s claim
under the Harper right must fail, while his claim under the Temple
right must be recognized. "

The conclusion reached in the demsmn of July 10, 1913 in this

case is reaffirmed.

HERBERT W. COFFIN,

Decided J(muary 29, 1914,

REPAYMENT—FEES AND CoMMISSIONS ON SoLDIERS’ ADDITIONAL ENTRIES
- The fees and commissions prescribed by law for homestead entries are prop-
erly chargeable upon soldiers’ additional entries under sections 2306 and
2307 of the Revised Statutes; and entrymen under those sections are not
entitled to repayment of the: fees and commissions paid by them on the
grdund that such fees and commissions are not required by laW. ‘

Jonzs, First Assistant Secretary::

Herbert W. Coffin has appealed from the decision of the Commls- ;
sioner of the General Land Office, dated May 5, 1911, denying his
application for the repayment of the fees and comm1ss1ons upon his
soldiers’ additional homestead entry for the NE. 1 SE. 1, Sec. 26,
T. 58 N., R. 7 W., Duluth, Minnesota, land dlstrlct

The questlon presented by this appeal is: Are the fees and com-
missions prescribed by law for homestead entries applicable to en-
tries made under sections 2306 and 2307 Revised Statutes? Because
~of the importance of the inquiry and the insistence of counsel, in
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oral argument and in their briefs, the matter has received careful
reconsideration notwithstanding the fact that such fees and com-
missions have been uniformly held to be collectible i in connection with
soldiers’ additional entries. :

Section 2306, Revised Statutes, was taken from section 2 of the
act of June 8, 1872 (17 Stat., 333), which reads as follows:

That any person entitled, under the provisions of the foregoing section, to

' enter a homestead who may have heretofore entered, under the homestead law,

2 quantity of land, less than one hundred and sixty acres, shall be permitted
to enter, under the provisions of this act, so much land contiguous to the tract .
embraced in the first entry as, when added to the quantity previously entered,
shall not exceed one hundred and s1xty ‘acres. N
The orlgmal homestead law of May 20, 1862 (12 Stat 892), pro-

vided for the entry of one quarter sectlon or a less’ quantﬂ:y of un--
appropriated public lands, or 80 acres or less of-double minimum

lands, and the right was exhausted by the making of an entry,

whatever the area embracéd therein.

The first section of the act of June 8, 1872, supra, ’now section
2304, Revised Statutes, extended to soldiers and sailors of the Civil
War the right to enter upon and receive patents for not more than
160 acres or one quarter section of public land, irrespective of the
price of such land. '

It will be seen, therefore, that the purpose of the act of June 8,
1872, both in the first and second sections thereof, was to create a
special privilege and benefit under the homestead law on behalf of
soldiers and sailors who had. served for ninety days in the Union

-Army or Navy. As carried into the Revised Statutes, section 2
~ omitted the requirement that the land should be “ contiguous to
the tract embraced in the first entry,” that condition having been

removed by the act of March 8, 1873 (17 Stat., 605). »
The histery of what is now section 23086, therefore, clearly estab- .

lishes its right to be incorporated among the homestead laws as com- -

piled in the Revised Statutes. ,
Entries made under sections 2306 and 9307 have been umformly
held by the Department to be homestead entries, and the forms pro-

-vided by the regulations for homestead entries have been employed

with respect to entries made under those sections. It is true that, in
certain decisions relied upon by the appellant and hereinafter re-
ferred to, soldiers’ additional entries have been held not to .be such
homestead entries as were contemplated under the special 1aws con-
sidered in those decisions. '

Not only are soldiers’ additional entries made under the prov1810n%
of a statute orlgmally enacted as part of a.homestead law and codi-
fied as such in the Revised Statutes, not only has section 2306, Re-
vised Statutes, been, as before stated construed by the Department
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to be a homestead law, but Congress has recognized it as such, in
subsequent legislation. For example, in the act of April 23, 1904
(38 Stat.,254), providing for the opening to entry of lands in the Rose-
bud Reservation, and the numerous other acts of like character with
reference to the opening of Indian lands, Congress provided that
they should be subject to homestead entry by actual settlers only.
At the time of the passage‘of said acts, the only homestead entries
that could have been made for these Indian lands, except by actual
settlers, were entries under sections 2306 and 2307 It can not be
. doubted that the leglshtlve pranch of the Government had in mind
the fact that the opening of the reservations to unrestricted entry
- under the homestead law would result in a large number of soldiers’ -
additional entries and that the several acts were purposely S0 Worded

. as to prevent such a- result.

‘Section 1 of the act of June 16, 1880 (21 Stat., 287, prov1ded
for the repayment of “fees and commissions and excess payments,”

collected from entrymen under section 2306 of the Revised Statutes, . =

. whose entries were. subsequently canceled because fraudulent and .
void. While this act did not in terms authorize the collection of
fees and commissions on soldiers’ additional entries, it clearly recog-

“nized the fact that fees and commissions and excess payments were
exacted on the making of such entries, and, in providing for repay-
ment only in another contingency, Congress must have determined
that repayment of such fees and commissions should not otherwise
be made.

In the acts of May 14, 1898 (30 Stat., 409), and March 3, 1903.

(82 Stat., 1028), the homestead laws were extended to Alaska. The'
- act of 1898 provided :

That the homestead land laws of the United States and the rlghts 1nc1deut )
thereto, including the right to enter surveyed or umsurveyed lands under
provisions of law relating to the acquisition of title through soldiers’ addi-
tional homestead rights, are hereby extended to the District of Alaska.

In the act of 1903 is a provision— '

that not more than one hundred and sixty acres shall be entered in any single
“body by such scrip, lieu selection or soldiers’ additional homestead rights.

Tt is argued, on behalf of the appellant, first, that, if the right
under section 2306 .is a homestead right, it was only necessary to
-provide that “the homestead land laws of the United States and the
rights incident thereto ” should be extended to Alaska, and, second,
that the classification of soldiers’ additional rights with serip and
lien selectlons, in the act of 1903, shows that soldjers’ additional
rights are not homestead rights. The first contention of counsel is
undoubtedly correct. The language of the act of 1898, however, can
bear no other possible construction than that Congress therein ex-
pressly held that the rlght to acqulre title to land under section 2306
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was  a right incident to the homestead land laws of the United
' States.. It 'is reasonable to suppose that Congress was advised of
the fact that title might be acquirell under the homestead law by
two methods, to wit, by residence, cultivation, and improvement,
and by virtue of the rights created. under sections 2306 and 2307,
without residence, cultivation, or improvement. The language used
in the statute, therefore, was by way of assurance, to remove any
- doubt that it was the purpose of the law to extend all general home-
- stead laws to Alaska. The argument made by counsel, with refer-
ence to the language quoted from the act of 1908, is entirely met
+ by the fact that the law stamps the right under consideration as a
soldiers’ additional homestead right. '

- In support of their contention that fees and commissions collected
upon soldiers’ additional entries should be repaid under the act of
March 26, 1908 (35 Stat., 48), for the reason that such fees and
commissions are not reqmred by law, counsel call attention to many

" . departmental decisions, wherein it was broadly stated that soldiers’

additional entries are not, in fact, homestead entries. Among these
- cases,. are Cornelius J. McNamara (33 L. D., 520), William M.
“Wooldridge (33 L. D.; 525), Thomas A. Cummins (39 L. D., 93),
and Jacob Jenne (40 L. D:, 408). The language used in these cases
-must be construed in connection with the issue presented for depart-
mental consideration. While unfortunately capable of a wider in-
terpretation than the facts of the cases warranted, the decisions
alluded to must be limited, in their application, to the propositions
that soldiers’ additional entries can not. be made for lands subject
to appropriation by actual settlers only, and that, when it shall
clearly appear that such was the purpose of Congress, the term
“homestead entry” will be interpreted to mean an entry accom—
panied . by residence, cultlvatlon, and improvement.. :

The question presented in- this case was undoubtedly born of the
unnecessarily broad language employed by the Department in the
line of cases above referred to, but for which, it is believed, it would
have never occurred to any one to doubt that a soldiers’ additional
homestead entry was a homestead entry.

The decision appealed from is affirmed.

—

BERTRAM C. NOBLE.
Decided January 29, 191)..

HoMESTEAD ENTRY—RESIDENCE—DEATH OF ENTRYMAN—CULTIVATION BY HEIRS.
In view of the long-continued and uniform practice of the land department
allowing a homestead entryman six months from date of entry within
which to establish residence, and the fact that such practice had many
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times received legislative recognition, and had become a rule .of property,
the departmental decision in Fisher v. Heirs of Rule, 42 L. D., 62, 64, .
departing from such long-established practice, and also departing from the
well-established and uniform ruling that upon the death of a homestead
entryman his heirs are not required to reside upon the land, but may com-
plete title by cultivation for a sufficient time to make up the five-year
- period, is overruled. '

Joxzs, First Assistant Secretary :
Bertram C. Noble has appealed from decision of J anuary 25, 1913,

" by the Commissioner of the General Land Office, holding for cancel— '
lation homestead entry made by him July 24,1912, for the N. £ SW. 4,
SW. £ NW. 4, NW. % SE. 1, Sec. 10, T. 50. N, R. 65 W., 6th P. M.,
Sundance, Wyommg, land dlstrlct November 25, 1908 Sarah E
Mitchell made homestead entry for the W. 4 NE. 1, NE 1+ NE..
Sec. 15, SW. 1 SE. 4, Sec. 10, in the townsh1p above_referred to..
She died less than two weeks from date of entry, and, so far as shown,
she never established residence on the land. It appears that Noble
is the son and only heir of the said Mitchell, and that he cultivated .
the land after the death of the entrywoman, and, about September 1; -
1912, established residence thereon and began the construcdtion of a-
house which he has since completed, and has continued to reside on
the land with his family. His entry was made under section 3 of
the act of February 19, 1909 (35 Stat., 639), known as.the enlarged
homestead act, and was made as additional to the entry theretofore
made by his mother. "He relies upon the decision of the Department
in the case of the Heirs of Susan A. Dav1s (40 L. D., 573), Whereln it
was held:

Upon the death of a homestead entrywoman prior to completion of her entry
her heirs are entitled to make additional entry of contiguous land under section
3 of the enlarged homestead act of February 19 1909, provided they res1de upon
and cultivate the original entry. .

The Commissioner held that as it was not shown that Noble was a
settler on the land embraced in the original entry, he did not come
within the purview of said decision, and was not entitled to make the
" additional entry based upon the original entry. Noble has since filed
a showing to the effect that he has placed valuable improvements
upon the original entry and that he established residence, as above
stated, about September 1, 1912, which has since been maintained.
This showing would qualify hlm to maintain the additional entry
under the decision above cited, but there is a- further question requir-
ing consideration. :

It was held in the case of Fisher ». Heirs of Rule (42 L. D.,62,64) :

The homestead law contemplates that its benefits shall be confined to actual
settlers ‘and their statutory. successors; and where an entryman -diesg without
having established residence, the entry thereupon terminates and his heirs suc-
ceed to no rights under the entry. .
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" If this be the correct rule, then Noble cannot be allowed to per-

fect said original entry nor to maintain the additional entry, without
residence thereon. - He would be compelled to reside upon the addi-
tional entry, or elsé amend same to include land embraced in the

-original entry and perfect title not as heir of the former entry-

woman, but in his own right. However, the Department is con-
vinced that the rule announced in the Fisher case was unwarranted.
It overruled the well- estabhshed practme of this Department Whlch
had prevailed for decades. .

Section 2291, Revised Statutes, prov1ded that in case of the death
of a homestead entryman his widow, or, if there be no widow, his
heirs may complete title by showing the necessary residence or culti-

vation. It has been uniformly held that upon death of the entry-.

man the heirs are not required to reside upon the land, but may com-
plete title by cultivation for the time sufficient to make up’ the five
years period. Stewart ». Jacobs (1 L. D., 636) ; Swanson ». Wisely’s

Heirs (9 L. D., 81) ; Brown ». Naylor ('14 L. D., 141) ; General Cir-

cular, January 25, 1904, page 15.

It has also been a well-established and uniform rule that a home-
stead- entryman is allowed six months from date of entry within
which. to establish residence. McLeoud v. Weade (2 L. D., 145);
Campbell v. Moore (3 L. D., 462) ; Brown ». Naylor (14 L. D , 141) 5
Paxton ». Owen (18 L. D 540} ;. Allen Clark (35 L..D., 317);

" Vening ». Colwell (35 L. D 356) ; General Clrcular, J. anuarv 25, -

1904, page 14.
It is to be observed also that these decisions cover not only a long

lperiod of time, but were rendered both before and after the decision

of the Supreme Court in Moss ». Dowman (176 U. 8., 413), which
was referred to and relied upon in the decision of July 19, 1913, de-
nying motion for rehearing in Fisher v. Heirs of Rule. So that,
without regard -to whether the ruling of the court in Moss v. Dow-

" man was or was not correctly applied in the Fisher case, it is mani-

fest that for many years it had been differently construed and

‘applied by ‘this Department and such dejpartmental construction has

in effect become a rule of property.

And, furthermore, there have been a number of lealslatlve pro-
visions enacted by Congress since the date of the Moss-Dowman
decision pointedly recognizing this departmental rule, and extendmg.
the time still further for the establishment of residence in certain
areas and at certain seasons.” In these enactments the six months’

“period was referred to as ¢ the period in which they are required by

law to establish residence.” Joint resolution February 2, 1907 (34
Stat., 1421) ; Act January 28, 1910 (36 Stat., 189) ; Act February 13,
1911 (36 Stat., 903). ‘
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The law of June 6, 1912 (87 Stat., 123), specifically grants six
months to homestead entrymen in all cases for the establishment of
residence, and this provision was enacted at the suggestion of this
Department because it desired some clear legislative authority for
what it deemed a wise and needful rule. So that we now have clear
statutory authority for the rule which had for years rested upon
regulations and practice of the Department in accordance with its
view of the intent and purpose of the homestead laws.

Although still inclined to the opinion that the establishment of the
rule was the result of, to say the least, a very doubtful construction
of the homestead law, yet, in view of the long existence of this rule,
recognized by Congress, and which remained undisturbed until the
Department of its own volition revoked it, I am convinced that the
propriety of the rule should not have been considered upon “its
. merits as an original proposition, but should have been recognized
as an established practice of general recognition, and as having force
in the nature of a rule of property. This is especially true con-
.sidering that the act of June 6, 1912, supra, provided such.a rule,
and any change by the Department of its prior rule could only have
retroactive application and affect entries theretofore allowed. - After
full consideration of all of these matters, I am of opinion that the
revocation of the rule was ill-advised, especially as applied retro-
actively to'the dlsadvantage of persons acting thereunder.

The decision in the Fisher case, supra, is hereby overruled, and
. any decisions not in harmony with the views above expressed will
no longer be followed.

For the reasons herein stated, the entry under con31derat10n will
" be allowed to stand, and the decision a,ppealed from is accordingly
reversed ‘

_—

SOUTHERN OREGON RY. CO.
Deéidgd January 29, 1914.

RigHT OF WAY—RAILROADS—PROFILE MaPS. i )
The requirement in the regulations of May 21, 1909, under the act of March
8, 1875, that the map required by that act, showing the profile of the road,
shall be accompanied by a certificate that the survey represented thereon
has been adopted by the company as the definite location of its road, bas
- no application where the route of the road is wholly, over unsurveyed lands;
the filing of profiles showing rights of way over unsurveyed lands, for general
information, being governed by paragraph 14 of said regulatlons, which -
does not require such certificate.
RicaT oF WAY OVER UNSURVEYED LANDS—PROFILE lV.[APS
Profiles of rights of way over unsurveyed lands should conform as nearly as’
' practicable with the reqmrements governing profiles of routes over sulveyed
lands.
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JONES, First Assistant Secretary:

The Southern Oregon Railway Company has appealed from the
decision of the Commissioner of the General Land Office, dated May
29, 1911, refusing to accept for filing a proﬁle of its line of road over |
the Siskiyou National Forest. :

As grounds for his action, the Commissioner held

The regulations require that a certificate attaclied to a map filed under the
above act (March 3, 1875) shall state that the survey represented thereon has
been adopted by the company filing it as a definite location of its road, and it
is on the approval of such a map that the company acquires right of way in
advance of construction. As the map in question does not comply with the
requirements of the regulations in this respect, it is now re;lected

The regulations referred to by the Commissioner relate to the
profile required by section 4 of the act of March 8, 1875, to be filed

~when the route of the road is over surveyed land. The land affected
by the profile under consideration is unsurveyed and the regulations
quoted do not, therefore, apply. _

Pardgraph 14 of the regulations of May 21, 1909 (87 1. D., 787
791), permit the filing of maps of lines of route or plats Of-statmn-
grounds lying wholly on unsurveyed lands, for general information.
The profile under consideration was tendered for filing under said
paragraph 14, and should have been accepted.

The filing of profiles showing rights of way of ra11roads actually
constructed or to be constructed over unsurveyed lands, while not
required by law, is obviously a wise and proper act from the stand-
point of good administration. The value of such a profile will de-
pend upon its accuracy and the applicant for the right of way should -
therefore endeavor to conform the profile as nearly as may be with
the requirements with reference to profiles of routes over surveyed
public lands. o _

The decision appealed from is reversed and the profile will be filed
for such information as it may convey.

—_—

EAST TINTIC CONSOLIDATED MINING CO.

¢ Decided Jonuary 29, 1914.

‘LoDE MiNiNg CLAIM—DISCOVERY. :

A discovery of ore in commercial quantltles is not necessary to a valid lode
location; but it is sufficient if a vein be found bearing mineral in such
quantity and of such quality as would Justify a person of ordinary prudénce
in making further expenditures of money and labor with a reasonable

.~ prospect of success in developing a valuable mine.

EXPENDITURES AS BASIS FOE PATENT—DRILL HoLES,

Expenditures for drill holes for the purpose of prospecting and securing data

~ upon which further development of a group of lode mining elaims held in
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common may be based are available toward meeting the statutory provisien
requiring an expenditure of $500 as a basis for patent as to all of the
claims of the group situated in close proximity to such common improve- -
ment. '

PRIOR DEPARTMENTAL DECISION VACATED. -

Departmental decision herein of September 5, 1912, 41 L. D., 255, vacated.
J ONES, First Assistant Secretary :

* This is a petltlon, filed by the East Tintic Consohdated thng
Company, praying the exercise of the supervisory authority of ‘the
~ Secretary in the matter of its mineral entry (now canceled), 08220,
for the Great Bastern No. 1 and thirteen other lode mining claims,
surveys 5740 and 5883, situate in the Utah (unorganized) mining
district, Salt- Lake City land district, Utah.

This entry was allowed, June 17, 1910, and embraced the Great
Eastern Nos. 1, 2, 8, 4, 5, 6 and 7, the Sunbeam Nos. 1, 2, and 3,
Great Irish Change, Snow Bird, September and September Fracti.on ,
claims. Upon considering the record, the Commissioner, by decision
of March 20, 1911, held that.two Keystone drill holes, situated upon
the Great Fastern No. 6, an undivided one-seventh of whose total
cost, given as $3,527, was sought to be accredited, in satisfaction of
the statutory expendlture of $500, to that and the September, Sep-

tember Fraction, Great Irish Change and -Great Eastern Nos.'1, 2,
and 7 claims, were not available as common improvements for thelr
benefit, and directed that the claimant be notified that it would be
required to show other and sufficient expenditures upon or for the .
benefit of the September, September Fraction, and Great Eastern
Nos. 1, 2, and 7 claims, the other two of said seven claims having
available individual improvements sufficient in value to satisfy the
requirements of the law. The Commissioner also found that the
showing as to discovery upon each of the claims embraced in the
entry was insufficient to satisfy the requirements of paragraph 41
of the mining regulations and ruled the claimant to make a further
and satisfactory showing in this regard. \

From the action of the Commissioner holding the drill holes to
be unacceptable as a common improvement for the benefit of the
claims to which their value was sought to be accredited, the claimant
appealed. It also filed an affidavit, by the mineral surveyor who
surveyed the claims, with a view to showing a discovery upon each
of the claims, as required by said paragraph 41 of the mining regu-
lations. Upon considering the case, the Department, by decision of
September 11, 1911 (40 L. D., 271), found and held that the record
failed to show a sufficient discovery upon any of the claims embraced
in the entry and, for that reason and without regard to the objections
raised as to the availability of the drill holes as common improve-
ments, directed that the entry in its entirety be canceled. ’
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A motion for rehearing was filed by ‘the claimant and therewith
was submitted a somewhat elaborate showing, consisting of affidavit
~ by J. Fewson Smith, a mining engineer, and Benjamin F. Tibby, a
mineral surveyor, who surveyed the claims, said affidavits having
been executed, respectively, November 4 and November 10, 1911.
~Upon further consideration of the case, the Department, by decision
of September 5, 1912 (41 L. D., 255), found and held that the later
showing, considered in connection with the previous decision, failed
to establish the existence npon any of the claims of such a discovery
as could be accepted as fulfilling the requirements of the law. The
previous decision of the Department was, accordingly, adhered to
~and the motion denied. The entry was canceled September 30, 1919,

Upon further consideration after elaborate reargument of all the
questions involved, in connection with the petition for the exercise of
supervisory authority of the Secretary, of the showing filed by the
claimant in support of its motion for rehearing, the Department is
convinced that such showing sufficiently and satisfactorily establishes
. the existence upon each of the claims embraced in the entry of a dis-
covery of a lode or vein of mineral-bearing rock in place, and that
the same should have been and may now be held to afford a proper

basis for a mining location. Tt is true that such veins at the point '

of discovery do not contain mineral in commercial quantities, but

the Department did not, in its decision of September 11, 1911, supra,

hold or intend to hold that ore in commercial quantities must be d]S—
covered before a valid location could be made.

In Castle ». Womble (19 L. D., 455), decided nearly twenty years_'

ago, the following general rule was Iald down:

A mineral discovery, sufficient to warrant the location of a mining claim,
may be regarded as proven, where mineral is found, and the ‘evidence shows
that a person of ordinary prudence would be justified in the further expendi-
ture of his labor and means, with a reasonable prospect of sucecess in develop-
ing a valuable mine,

In the later case of Henderson et al v. Fulton (35 L. D., 652),
decided January 29, 1907, there is an exhaustive review of the his-

tory of the mining laws and the decisions thereunder, departmental, -

State, and Federal, and the followmg propositions held to be fairly
_ deducﬂole therefrom

" (1) That to determine whether lands contalnmg a glven mineral dep0s1t
_ are of "the class subject to location and patent under the law applicable to
vein or lode claims, resort is to be had to the language of the statute, rather
than to definitions of the terms “vein,” « lode,” and “ledge” given by geologists
from a scientific viewpoint.

(2) That the statute is to be construed in the light of the prevailing and -

commonly known use of the terms “ vein,” and lode,” as defined by miners—
the result of practical experience in. mining, so as to av01d any ]1m1tat10n in

85017°—vor 43—14——86
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the application of the law which a scientific definition of the terms might
impose, and as well in the light of the general purpose and policy which Con-
A ’gx_'es,s had in view, namely, the protection of bona fide locators of the mineral
lands of the United States; and the development of the mineral resources of
the country. The definitions by the courts are not the definitions of geologists;
and the terms are to be considered as used in the signification which they
convey to. the practical miner, and not in the sénse generally used by the
scientific man. .

Tn Jefferson-Montana Copper Mines Company (41 L. D., 320),
decided September 5, 1912, after quoting the above given passages
from Castle ». Womble and Henderson et af. ». Fulton, together
_ with -excerpts of similar tenor from Judge Hawley’s decision in

Book v, Justice Mining Company (58 Fed., 106), and the Ninth Cir-
cuit Court of Appeals in Shoshone Mining Company v. Rutter (87
Fed., 801), it was said: o ' :

After a careful .consideration of the statute and the' decisions thereunder, it
is apparent that the following elements are necessary to constitute a valid
discovery upon a lode mining claim: -

1. There must be wvein or lode of quartz or other rock in place; :
2. The quartz or other rock in place must carry gold or some other valuable

‘mineral deposit; ) )
8. The two preceding elements, when taken together, must be such as to
warrant a prudent man in the expenditure of his time and money in the effort

to develop a valuable mine.

Tt is clear that many factors enter into the third element: The gize of the
vein, as far as disclosed, the quality and quantity of mineral it carries; its
proximity to working -mines and location in an established mining district, the
geological conditions, the fact that similar veins in the particular locality have
been explored with success, and other like facts, would all be considered by a
prudent man in determining whether the vein or lode he has discovered war-
rants a further expenditure or not.
~ Tested by this rule and accepting as true the showing made by
the claimant, there can be no question as to the sufficiency of the
discovery upon each of the claims. The decision of the Department
of September 5, 1912, on rehearing, is accordingly vacated. . :

This presents: for consideration the Commissioner’s objection as
" to the availability and acceptability of the drill holes situated on
"the Great Eastern No. 6 location as a common improvement for the -
benefit of that and the six other locations to which the value thereof
is sought to be accredited. . o

Tt is contended by the claimant that the expenditures for these
drill holes, which are twenty feet apart and driven in solid rock
to a depth of 180 and 285 feet at a cost of $1,530 and $1,997 (total
 $3,527), respectively, are good and sufficient patent expenditures and

available for the common benefit of said seven claims, the good faith
of the claimant and the advisability and reasonableness.of the de-
velopment plan, of which the drill holes are alleged to be a part,

~



DECISIONS RELATING TO THE PUBLIC LANDS. - 83

~having been shown. The question as to the availability of drill
_ holes as patent expenditures, with respect to placer locations, has been
considered by the Department in the unreported decisions of April
11,1905, in Vance . Dennis, and April 11, 1907, in Vance ». Calaveras
Grold Dredgmg Company, and, in both demsmns, held to be properly
accreditable to such claims. In the case of C. K. McCornick e al.

(40 L. D., 498), it was held, after a somewhat elaborate review of
the decisions of the courts and the Department, that the expenditures
made upon a drill hole, if placed upon a lode mining claim in good
faith with a view to prospecting such claim . or in order to secure
data upon which further development work mlght be pertormed

are available toward meeting the statutory provision requiring an
expenditure of $500 as a basis for patent to such claim.

- In this case, numerous affidavits were presented by the claimant
with a view to showing the purpose of the drill holes sunk on the

land and their efficiency as a means of prospecting and developmg_
- the ground. Among said affidavits is one by J. C. Jensen, a mining
superintendent and manager of mines, who had charge of the devel-
opment-of the claims here involved. Among other things, he avers:

The work was done in good faith, to the best of our ability and knowledge,
according to the circumstances, in fairness to our stockholders and the mining
industry. These drill holes were made for the purpose of and do tend to the
prospecting and developmént of the seven claims to which they have been
applied. -The information gained from them and other work that has been done
and may be done in the future, will assist us and is absolutely necessary in the.
determination- and location of our permanent workings in the future, whether
shafts or tunnels. . ... The expenditure of the $3,520 in driving the two drill
holes as placed, has given more 1nf01mat10n and tended. to the greater develop-
ment of the claims to which they are sought to be applied than would the
expenditure of $500; required by the statute, on each of the seven’ claims indi-
vidually, whether in shaft, drill, or drift work. ... One of the chief reasons
for driving these drill holes was to supplement our knowledge of the geology
of these claims, and to enable us to more intelligently and more Judiciously
locate our permanent workings for these seven clalms—a matter of first impor-

-tance in successtul m1mng

In his return of 1mprovements, the United States Mmeral Sur-
veyor.reports as follows concerning these drill holes:

These improvements, in the nature of vertical drill holes made with a Key-
stone drill, have been sunk for the purpose of prospecting the earth for valuable
minerals. The economic ore bearing members of the district in which these
claims lie are of limestone which at certain points, principally in the vicihity
of the producing mines but also a short distance to the east of these claims,
outcrop at the surface.  The limesfone is, within the area embraced by these
claims, covered by a surface flow of rhyolite of undetermined depth and at no
place so far as known does the limestone appear at the surface. The ore bodies:
are irregular in their mode of occurrence, being found as replacement deposits
in the limestone and even where the limestone is exposed there is very often
no surface indication as to the position of the.ore hiodies. The prospecting of
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these claims by drill holes is a conservative and recognized method of pros-
pecting as is shown by the policy followed in the great low grade copper
deposits of the United States as well as in the lead and zine districts of Mis-
_souri and elsewhere. The penetration of the rhyolite capping in order to deter- -
mine the position and depth of the limestone below the surface and the possi-
bility of tapping ore bodies represents a sane and economical method of mining
development within this area. The seven claims- which are in the immediate .’
vicinity of these drill holes are prospected and 1mp10ved by reason of this'
development. .

It appears that these holes, which were twenty feet apart, were
sunk at points not exceeding 500 feet from any of the claims to which
their value is sought to be applied. The Department is of opinion,
upon the showing made, that the reasons stated in the decision in
C. K. McCornick et al., supra, permitting drill holes to be accredited
to a mining claim as 1nd1v1dua1 improvements, applies equally to a
case such as this where credit is sought for improvements of that
character as common to claims situated in close proximity to such
improvements as are those here in question. The Commissioner’s
decision of March 20, 1911, declining to accept said drill holes as
common. improvements for the benefit of the seven claims to which -
their value is sought to be applied is, accordingly, reversed and the
value thereof held to be properly accreditable to said claims in satis-
faction of the statutory requirements as to expenchtures for their-.
beneﬁt

A motion to reinstate the entry accompanies the petition. In view
- of the foregoing, the entry will be reinstated, in the absence of valid
and subsisting adverse claims to the area embraced therein initiated
since the cancellation of the entry and, if the proceedings be found
to be in other respects regular, passed to patent. :

f
/

CARRIE RADCLIFFE RENZE.
Decided January 29, 1914,

INDIAN ALLOTMENT—TRUST PATENT—ACT OF APRIL- 23, 1904.

In instances where the Secretary of the Interior may, in the mterest of an
Indian allottee, permit him “to take another allotment,” under authority
of the act of April 28, 1904, he may cancel the trust patent issued upon the
first allotment, without specific authority of Congress, notwithstanding
such allotment may not have been erroneously made and notwithstanding
there may have been no mistake in the descmptwn of the land inserted
in the patent. .

RELINQUISHMENT OF ALLOTMENT—SECOND ALIOTMENT.

‘Where the land embraced in an allotment to an Indian minor under section
4 of the act of February 8, 1887, upon selection- made for the benefit of
the minor, and for which trust patent has issued, is so rough, rocky, and
hilly as to be practically worthless for dany purpose, the Secretary of -the
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Interior, under authority of the act of April 23, 1904, may, upon the
allottee becoming of age, aceept a relinguishment of the allotment, cancel

. the trust patent, and permlt the allottee to. take another allotment for

other land. . :
Jongs, First Assistant Secretary

The Department has received your- [Commlssmner of General
Land Office] letter of January 7, 1914, transmitting a relinquish-
ment by Mrs. Carrie Radcliffe Renze fcnmerly Carrie Radcliffe, of
her allotment. No. 135, together with her apphcatlon for a new allot--
“ment to cover another tract. :

October 21, 1891, Sarah Radecliffe apphed to have allotted to her
minor dauﬂhter, Calme Radecliffe, a member of the Wintu Tribe
or Band of Indians, the SW. £ of Sec 22,T. 35 N,, R. 4 W., Redding
series, under the provisions of the fourth section of the act of Feb-
ruary 8, 1887 (24 Stat., 388), as amended by the act of February
28, 1891 (26 Stat., 794) Trust patent was issued to the daughter
upon. said tract August 7,1898.

. The reasons assigned by Mrs. Renze for wishing a new allotment
are that the land embraced i in her present allotment is so very rough,

rocky and hilly that she can make no use of it; that it is not even .
suitable for grazing purposes; that she was only two years. of age
when the land ‘was selected for her by her mother and that since
growing up, having examined the same, she con51ders it 1s absolutelv
worthless.

Your office recommends that the trust patent covering th® tract
above described; issued in the name of Carrie Radcliffe, be canceled
that her apphc'ltlon for the NW. 1 of Sec. 10, T. 8¢ N., R. 4 W.,
Sacramento series, be approved and that your office be authorlzed
" to issue new trust patent in the name of Carrie Radcliffe Renze for |
said land under the prov1s1ons of the act of April 23, 1904 (38
~ Stat., 297).

In section 2 of the act of October 19, 1888 (25 Stat., 612), the
-Secretary of the Interior is authorized, in his dlscretlon, whenever
“he shall consider it to be for the best interests of an Indian to per- .
mit him to relinquish his patent for cancellation and take other land
in lieu of that covered by the rehnqulshed patent.

It is also provided in the act of March 8, 1909 (85 Stat., 781 784},
that if any Indian has received an allotment embracing lands unsuit- |
able for allotment purposes, such allotment may be canceled and ,

~other lands allotted to him upon the same terms and conditions
and With the same restrictions as the original allotment.

But these acts refer to the surrender of allotments made on reser-
© vation lands and do not cover allotments made to Indians on the
public domain under the fourth section of the act of 11887.
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The act of January 26, 1895 (28 Stat., 641), authorizes the Secre-
tary of the Interior, among other things, to. cancel conditional or
“{rust patent issued to an Indian by mistake or where it erroneously
_described the lands intended to be conveyed, “ whenever in his opin-
“jon the same ought to be canceled for error in the issue thereof or for
the best interests of the Indian.” : _

The act of April 23, 1904 (83 Stat., 297), amends and. supersedes
said act of January-26, 1895, It is comprehensive legislation and
provides in the body of the act that the Secretary of the Interior may
rectify and correct mistakes in cases where “a double allotment of
land” had been made to an Indian or where there has been an erro-
neous description of the land inserted in the patent, and may cancel
any patent which may have been so erroneously -and wrongfully
issued to an Indian allottee “ whenever in his opinion the same cught
to be canceled for error in the issue thereof.” That act contains the
following proviso: ' o

That no conditional patent that shall have heretofore or that may hereafter

- pe executed in favor of any Indian allottee, excepting in -cases hereinbefore

authorized, and excepting in cases where the cqnditional patent is relinguished
by tl}e}patentee or his heirs to toke another ollotment, shall be subject to
cancellation without authority of Congress. :
Tt will be observed from the foregoing the body of this act speci-
~ fies two classes of cases only where the Secretary of the Interior may
correct a mistake in the issuance of and cancel a patent upon an
- Indian allotment, (1) where the allotment was wrongfully or erro-
neously made, and (2) where a mistake has been made in the descrip-
tion of the land inserted in the patent. The language of the proviso
above quoted would seem to establish a still further class of cases in
which the Secretary of the Interior is authorized to act—namely,
where the patent is relinquished by the patentee or his heirs to take
another allotment. While the office of a proviso is ordinarily to
limit something which has gone before and which appears in the.
body-of the statute, the letter of the proviso here in question seems to .
~ authorize the conclusion that it refers not only to the two kinds of
cases mentioned in the body of the statute but that it establishes an-
other and additional kind of case wherein the jurisdiction of the Sec-
retary of the Interior may be invoked. Many matters of affirmative
legislation regarding Indians have from time to time been embodied -
in provisos. There would seem as much reason for allowing such .
cancellation where the allotment was taken on the public domain as
where taken in a reservation if for the best interests of the Indian.
Thus construed the last above-cited act warrants the conclusion that -
in instances where the Secretary may in the interest of the Indian
allottee permit him to relinquish “to take another allotment,” he
may cancel the patent without specific authority of Congress not-
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withstanding such allotment may not have been erréneously made
and notwithstanding there may have been no mistake in the descrip-

tion of the land inserted in the patent.

As it appears that the relinquishment in question was made for the:
purpose of taking another allotment, and it being for the best inter-
ests of this Indian to accept the relinquishment, the recommendations
of your office herein are affirmed. The relinquishment of Mrs. Carrie

" Radcliffe Renze of her original allotment should be attached to the

trust patent issued to her. thereon and appropnate record made
thereof in ! your office.

SALE OF KIOWA, COMANCHE, APACHE, AND WICHITA. LANDS.
' IwsTRUCTIONS.

DepArRTMENT OF THE INTERIOR,
Waslzmgton, January 31,191 4

The CoMMISSIONER OF THE GENERAL LanD QFFICE.

Sir: The Department has considered your letter ‘of January 20,
1914, in which it is recommended that paragraph 8 of departmental
regulations of November 3, 1913 [42 L. D., 604], under the act of
June 30, 1913 (38 Stat., 77, 92), be revoked. You express the opinion
that, under said paragraph, it would be possible for either a.
preference-right claimant or a purchaser at the sale to make default
and thereafter buy the land at $1.25 per acre.

-Paragraph 38 refers only to lands offered for sale and nob sold; and
as you report that all of the lands scheduled for sale under said
departmental regulations were sold, the paragraph has no application
whatever.

Under the authority vested in the Department by said act of June

© 80, 1913, the following additional regulation is adopted to meet the

contmgency to which you have directed my attention:

Tn case of default by a preference-right claimant in the payment
of the appraised price or by a purchaser of the purchase price of any
tract of the Kiowa, Comanche, Apache, or Wichita lands scheduled
for sale under the regulations of November 8, 1913, such tract shall
thereafter be subject, to purchase at private sale for a sum equal to
the highest bid therefor at the public sale.

Respectfully, : ,
A. A. Jongs,
First Assistant Secretary.
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ALLOTMENTS TO INDIANS AND ESKIMOS IN ALASKA—ACT OF
MAY 17, 1906, . , _

CIRCULAR.

DepartMENT OF THE INTERIOR,
Generan Lanp Orricr,

, Washington, D. C., January 31, 1914

RecrsTers, RecrErvers, AND UNITED STATES SURVEYOR (JENERAL,

Public Land Service, Alaska.

(This circular supersedes that of April 29, 1909, 37 L. D., 615.)
_ Strs: The act of May 17, 1906 (84 Stat., 197 ), prowdes

‘That the Secretary of the Interior is hereby authorized and empowered, in his
discretion and under such rules as he may prescribe, to allot not to exceed one
"hundred and sixty acres of nonmineral land in the District of Alaska to any In-
dian or Eskimo of full or mixed blood who resides in and is a native of said
~district, and who is the head of a family or is twenty-one years of age; and the
land so allotted shall be déeemed the homestead of the allottee and his heirs in
perpetuity and shall be inalienable and nontaxable until otherwise provided by
- Congress. Any person qualified for an allotment as -aforesaid shall have the -
preference right to secure by allotment the nonmineral land occupied by him, not
exceeding one hundred and sixty acres.

1. This proceedmg will be initiated by a written apphcatlon to the
register and receiver, signed by the applicant and deseribing the
approximate location- and extent of the tract applied for. If the -
signature is by mark, the same must be witnessed by two persons.

2. The applicant must alsop file his or her aflidavit of his qualifica-
tion under the statute, and if claiming under the preference-rlo*ht
clause, the date of the beginning of his ocecupancy must be given and
its contmuous nature stated.

3. This must be corrcborated by an afﬁdaVlt of two Wltnesses, who
may be Indians or Eskimos. A nonmineral affidavit must also be
filed by the applicant, sworn to only on personal knowledge and not
on information and belief.

4. The affidavits may be sworn to before any officer authorized to
administer oaths and having a seal. If the application is made by a
woman, she must state in her affidavit whether she is single or.married,
and if married must show what constitutes her the head of a family,
as it is only in exceptional cases that a married woman is entitled to
an allotment under this act. :

5. The register and receiver will number apphcatlons for allot-
ments made under this act, in accordance with the circular of June
10,1908 (37 L. D., 46), and retain them in their files. - All such appli-
cations should be noted on the schedules forwarded at the end of the

- month, as required by said circular, noting in the “ Remarks ” col-
umn the date of transmittal. : :
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6. You will assist the applicants in any feasible manner, and as
the act makes no provision for any fees for filing you will make no
charge in any of these cases.

7. In order to administer the prov1s1ons of said act and of prev:tous .
regulations thereunder with due regard to efficiency and precision of

land boundaries, and with a view to the more complete observance of

the rights guaranteed to Alaskan natives by the same, it is now

further required that allotments taken by natives shall be subject to

the same requirements as to methods of survey, cardinal courses, and
permanent markmg of boundaries as tracts surveyed under other

United States laws in Alaska,

8. The filing of an allotment claim, with the papers prescribed in
sections 2 and 8 above, confers a right of settlement and occupation,
subject to correction of boundary found necessary by reason of
incomplete or erroneous original description allowed under section 1.
This refers to claims already initiated, as well as those filed under
this circular. But allotments can not be secured on tracts found to
be reserved by the United States as shore tracts, under act of March -
3, 1903 (32 Stat., 1028). As the act seems to intend that allotments
may be taken for unsurveyed lands, as accurate a description, as
possible by metes and bounds and natural objects of the land apphed '
for will be required in the application.

9. The act of May 17, 1906, authorized and empowered the Secre-
tary of the Interior ¥ to'allot not to exceed 160 acres, under such
rules as he may prescribe.” An indispensable feature of every
allotment is the definite boundary and record thereof. In the United
States, allotments to Indians have been surveyed at the cost of the
Government; and those authorized for Alaska appear subject to the
same condltlon

10. The reglster and receiver shall forward to the surveyor genel al
a ¢opy of the original application and affidavit of the allcttee, certified
as such, which shall be deemed also an application for survey of the
claim, and shall receive his consideration and action; and if found by
him to justify such action he will notify the supervisor of surveys
for his district of the necessity for a survey thereof.

11. Such surveys may be made by authorized surveyors under
salary, designated by the surveyor general or supervisor. The errors .
of a preliminary survey or description will be corrected in the final
one, and before executing the latter the surveyor shall satisfy himself
as to the good faith and qualifications of the allottee at that time, -
to. hold the same, and shall report thereon in his returns; and 1f
the native be found no longer entitled under said law, the surveyor
general will notify the register and receiver, who will then require the
allottee to show cause within 60 days why the allotment should not
be canceled by the department.
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12. The returns of allotment surveys will be transmitted to. the
‘General Land Office for consideration before final approval, together
with a copy of the original application for allotment.

13. The applications, when found correct in form, without valid
adverse claims, and completed by proper survey, will be listed on a
schedule which. will be submitted to the department for approval;
and thereafter, as no provision is made for issuing patents, the same
will be kept on file in this office; and a certificate of the approval of
the allotment will be issued by this office and transmitted to the
register and receiver for immediate delivery to the allottee.

14. Hereafter the register and receiver will require each person -
applying to enter or in any manner acquire title to any lands in your
district, under any law of the United States, and each person who
applies for the right to cut timber, to file a corroborated affidavit to
“the fact that none of the lands covered by his application are
embraced in any pending application for an allotment under this act,
~ or in any pending allotment, and that no part of such lands is in the
bona-fide legal possession of or is occupied by any Indian or native
except the applicant.

Appropriate forms for the use of the applicants under said act
have been prepared and are herewith transmitted. :
Very respectfully,
: o Cray Taviaaxw,
. " Comanissioner.
Approved, January 31, 1914.
AxprEUus A. Jonzs,
First Assistant Secretary.

HARRY LIPPMAN.
Instmctions, January 31, 1914,

ABANDONED MILITARY RESERVATION—PUBLIC SALE—ALIEN.
Persons who have declared their intention to become citizens of the United
States may purchase public lands offered at public sale in all cases where
thre right of purchase is not hmlted by statute to native-born or naturahzed

citizens,

Jonms, First Assistant Secretary

I herewith return, without my approval, the letter prepared in your
[Commlssmner of General Land Office] bureau, directed to the reg-
ister and receiver at Los Angeles, California, waiving the require-
. ment of a showing of naturalization in the matter of the application
of Harry Lippman, 019856, for lot 8, Sec. 19, T. 10 N., R. 4 E,,
S. B. M. It appears that Lippman, an alien who has declared his
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" intention to become a citizen, was the highest bidder for said tract
at the public sale thereof, on August 15, 1913, under the provisions
of the act of July 5, 1884 (28 Stat., 103).

No reason is suggested for the action proposed that would not
apply, with equal force, to the purchaser at any public sale. The
requirement that a purchaser, under the act of July 5, 1884, supra,
be a native born or naturalized citizen is in harmony w1th the regu-
lations of December 18, 1912 (41 L. D., 443), governing the sale of
isolated tracts. L

In the case of Andrew Rafshol (38 L. D., 84), the Department
~ after calling attention to the fact that one Who has declared his in-
tention to become a citizen may purchase public land under the
" mining, timber and stone, and homestead laws, held that public policy
did not require a greater restriction. with reference to the sale of
isolated tracts. Pursuant to the directions of the Rafshol decision,
the regulations governing the sales of isolated tracts were amended
(38 L. D., 255, 256) and the amendment was carried into the regu-
lations of June 6 and 7,1910 (39 L. D., 10, 18), and of January 19,
1912 (40 L. D., 863, 869) ; but the regulations of December 18, 1912
(41 L. D. 443) permitted the purchase of an isolated tract. only by
citizens of the United States.

The Department is of the opinion that the rule announced in the -
- Rafshol case was a proper one and that it should be applied to all
purchases at public sale where the right to purchase is not limited by
the statute to native born or naturalized citizens. You are, there-
fore, directed to prepare and submit, for departmental approval,
regulatlons in harmony with this view, and to so adjudicate all pend-
ing cases.

ABSALOM A. LUSK.

Deczded J(mu(wy 1: 1914,

KINKAID HOMESTDAD—SECOND OR ADDITIONAL ENTRY—ACT OF A.'UGUST 24, 1912.°
Where one who had made entry under the Kinkaid Act and received patent
thereon wa$§ permitted, prior to August 24, 1912, to make another entry.
under that act for an amount of land which added to the area embraced
in his first entry aggregated 640 acres, such second or additional entry,
although not authorized by law at the time made, was validated by the

~act of August 24, 1912.

JonEs, First Assistant Secmtary
Absalom A. Tusk has appealed from de01s1on of March 12, 1913,
by the Commissioner of the General Land Office, holding for cancel-
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lation his homestéad entry made August 28,1911, for the W. § SE. £,.
SW.1, W.1NE. 4, E. § NW. £, Sec. 32, T. 18 N., R. 33 W., 6th P. M.,
North Platte, Nebraska, land district, aggregating: 400 acres. ,
Said entry was made under the act of April 28, 1904 (33 Stat.,
_547), commonly known as the Kinkaid Act. Lusk had made pr101
entry under that act for the E. § NE. 1, and the SE. 1, Sec. 26, T. 12
N., R. 31 W., containing 240 acres, which was patented April 5; 1911,

‘ It. appears that after making the additional entry first above
described the entryman wrote a letter to the Commiss(ioner of the
General Land Office, asking whether his first entry was a bar to the
making of the additional entry, and he was advised by Commis-
sioner’s letter of November 25, 1911, that the said prior entry did
not disqualify him from Inakmg entry under section 3 of the Klll- ‘

~, kaid Act.

In the decision appealed from the Commlssmner held that the
advice thus given the entryman was erroneous, and that, inasmuch
as Lusk had made one entry under the Kinkaid Act, the additional
entry under section 3 of the same act was erroneously allowed. The
Commissioner’s view is correct as to the law which he considered,
but under date of August 24, 1912 (37 Stat., 499), the followmg

y legislation was enacted :

That the qualifications of a former homestead entryman who has heretofore
been permitted to make an additional or another entry under the act entitled
_“An act to amend the homestead laws as to certain unappropriated and un-
‘reserved public lands in Nebraska,” approved April twenty-eighth, nineteen
hundred and four, shall be determined by the qualifications, except as to citi-
zenship, possessed on the date of his first entry in all cases where the rights
of third persons ghall not have intervened and the add1t1ona1 or second entry
hag not been canceled.

This legislation was not adverted to by the Commissioner in his
decision, and it is. therefore assumed that it was not considered.
~ Said act was passed: at the suggestion of this Department with the
object of validating homestead entries which had been allowed by
the land officials through erroneous construction of the Kinkaid Act
-with teference to the qualifications of entrymen. This case appears .
to be within the letter of the curative act, but even if, through refined
-reasoning, it were difficult to construe the law so as to validate this .
entry, it would still appear that inasmuch as said act is remedial in
character and should, therefore, be liberally construed, such liberal
interpretation would ]ustlfy the application of thislaw in the present
case, so as to validate the entry. The decision appealed from is
accordingly reversed. .
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. 0SCAR A. OLSON.
Decidc_ad February 7, 1914.

REPAYMENT—COMMUTATION PROOF REJECTED-—RELINQUISHMENT.

Where commutation proof is rejected for insufficient showing of residence
and cultivation, and the entry held intact subject to future"compliance
with law, and the entryman thereupon relinguishes the eéntry and applies
for réepayment, repayment may be allowed under the act of March - 26, )
1908, in the absence of fraud or attempted fraud in connection with the
LeJected proof. .

Jones, First Assistant Secrezia,ry

Oscar A. Olson has appealed from decision of January 6, 1913, by
the Commissioner of the General Land Office, rejecting h1s apphca-
" tion for repayment of purchase mo_ney paid in commutation of his
homestead entry for the SW. 1 SE. 1, SE. 1 SW. }, Sec. 6, and NE.
I NW. L, lot 1, Sec. 7, T. 161 N R. 101 Ww., W1111st0n, \Torth Dakota,
Iand district.

The entry was made Aprll 23, 1908, and commutation proof was.
submitted November 11, 1909, a,nd cash certificate issued thereon.
- Adverse report was made‘ on the entry by a special agent and a
hearing was directed, upon the charges that entryman did not reside
upon the land continuously for the time required to make commuta-
" tion proof and that he had not made permanent lmprovements on
the land nor cultivated the same.

Hearing was accordingly had and the local officers held that it had
~ been shown that the claimant had not resided upon the land 14
months continuously prior to proof and had not cultivated the land
as required by law, and they recommended , that the commutation
proof be rejected and the final certificate canceled, but owing to the
fact that no fraud had been charged or proven, they recommended
thiat the original entry be left intact, subject to future, compliance
with law. The entryman thereupon filed relinquishment of his
entry, together with application for repayment. .He states, in sup-
port of his appeal, that, although he had been given opportunity to
return to the land and make new proof he found it 1mposs1ble to do
0, owing to sickness and bad luck. ‘

The Commissioner held that inasmuch as entry had not been can-
celed for conflict, or erroneously allowed, the application for repay-
ment did not come within the provisions of section 2 of the act of
June 16, 1880. (21 StaL 287), and he accordingly rejected the appli-
“cation.

‘The act of March 26, 1908 (35 Stat., 48), provides for repayment
where the applicant has not been gullty of any fraud or attempted
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fraud. In the case of Margaxet E. Scully (38 L. D. 564), it 1 was
‘held (syllabus) :

‘Where the proof submitted on a timber and stone claim is challenged by the
land department and the claimant notified that unless he applies for a hearing
his claim will be rejected, and to avoid the expense of a hearing he relinquishes
the claim and applies for return of the purchase money, repayment may be
- allowed under section 1 of the act of March 26, 1908, in the absence of fraud

or bad faith, the action of the T1and department amounting to a rejection of.

the proof within the meaning of that section.

It is observed that the special agent in reporting on this case stated
that, from investigation, he had found that while the improvements,
cultivation and residence ‘were insuflicient for the proof submitted,
yet no bad faith or intention to defraud appeared and that in his
opinion the claimant should be allowed . further time in which to
make compliance with the law, subject to new proof.

The testimony taken at the hearing shows that claimant was absent

to some extent from his land, but it is believed that the evidence
justified the finding of the local officers, and the report of the spécial
agent, to the effect that there was no fraud or attempted fraud in
connection with the proof. Upon this record it is a close question
whether claimant had not earned title to the land, and it is believed
that there was in the proof insufficient departure from the facts upon
which to predicate a charge of fraud. In fact, no fraud was charged.
In the case of Otto Westfall (39 1. D., 152), it was held (syllabus) :

Where the cash certificate issued upon commutation proof is canceled and.
“the proof rejected, on the ground that the entryman had not sufficiently com- .

plied with law to entitle him to commute, and the entry is permitted to remain

intact subject to future compliance with law, the entryman is not entitled to

repayment of the commutation purchase money paid upon his entry and the

only relief to which he is lawfully entitled is that, upon subsequently showing

proper compliance with law, he may have the money paid in connection with

hig first application to commute credited upon a second such application.
That decision was based upon the case of August Polzin (8 L. D.,
84), which held:

' Repayment, with the right to thereafter submit the ordinary homestead proof,
cannot be accorded to a homesteader who has made commutation propf, which
is found insufficient; but he may submit new commutation proof within T,he
life of the original entry. -

In the latter case, the proof was rejected by the Commissioner after

"it had been accepted by the local officers. The rejection was based
upon the fact that the proof was not made on the day advertised for
the making of proof. Under that view, the proof and final cash
certificate, in that case, were erroneously accepted and allowed, and

repayment should have been allowed under the act of June 16, 1880

(21 Stat., 287). So that even under the law then in force the de-
cigion in Polzin’s case was error. The later decision in the case of
Westfall erred in applying and following the decision in the Polzin
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case and also in not applying the later act of March 26, 1908, supra,
which authorizes repayment where proof has been rej ected and where
no fraud or attempted fraud appears in connection with the making
of such rejected proof. The instructions issued under said act by
~ the Commissioner and approved by the Department April 29, 1908
. (86 L. D., 388, 3890), advised the local officers, in part, as follows:

In cases. where the commutation homestead proof upon which you have
issued certificate and receipt has been rejected by this office, the certificate
. canceled, and the original entry allowed to stand subject to future compliance
with the law, you will not, when second commutation p].OOf is accepted, require
a second Ppayment of purchase money, unless the prior payment has been repaid.

The decisions in the cases of Polzin.and Westfall are liereby over-

ruled.
: Repayment of the purchase money in this case will be allowed.
The decision appealed from is accordingly reversed.

GREGORIE FRAZEE.
 Decided February 7, 191},

INDIAN HOMESTEAD—RESTRICTED TRUST PATENT. i

The act of July 4, 1884, extended the period of limitation on alienation under
a trust patent issued upon an Indian homestead from five years, as fixed
by the act of March 8, 1875, to twenty-five years; and an entryman under
the act of 1875 who had. not fully complied with all the requirements essen-
tial to perfecting his title under that act prior to the passage of the act of
1884, may complete his entry and receive patent under the provisions of
the later act. )

Jonzs, Pirst Asszst(mt Secretary : '

You [Commissioner of Indian Affairs] -have 1equested an opinion
in the case of Gregorie Frazee, involving his homestead entry for the
SW. 1 NE. £, SE. { NW. 1, NE. # SW. { and lot 8, Sec. 18, T. 26 N.,
R. 44 E. W M in Washmgton \

Your request 1s based npon.a letter of May 5, 1913, from the Super—
intendent of the Coeur d’Alene Indian School transmitting abstract
of title showing that by warranty. deeds, dated December 14, 1911,
the land described was conveyed to one J. B. Vallee, who, in turn,
by deed of same date conveyed the land to one Henry W. Collins.
The Superintendent claims that these deeds are in violation of Seec.
5 of the act of June 25, 1910 (86 Stat., 855).

The application of Frazee for the land described was filed Mareh
6, 1883, under the act of March 3, 1875 (18 Stat., 402, 420), which
e*{tends the benefits of the homestead law of May 20 1862 (12 Stat., -
392), to every Indian born in the United States Who is the head of
a family or who has arrived at the age of twenty-one years and who
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has abandoned or may theleafter abandon his trlbal relatlons, with
the proviso: S

That the title to lands acqulred by any. Indian by virtue hereof shall not be
subject to ‘alienation or incimbrance, either by voluntary conveyance or the
judgment, decree, or order of any court, and shall be and remain inalienable
for a period of five years from the date of the patent issued therefor.

Final proof was made by Frazee May 81, 1890. The final receipt
was indorsed “Act of July 4, 1884. Indian homestead. No fees or
commissions,” indicating that although entry was originally made
under the act of March 3, 1875, proof was submitted under the act
of July 4, 1884 (23 Stat., 76, 96), passed in the meantime and which

~ provided- that Indians then or thereafter located on public lands

might avail themselves of the provisions of the homestead laws as
fully and to the same extent as might be done by citizens of  the
United States and no fees or commissions were to be chargeable on
account of éntries or proofs thereunder. It was further provided:

ATl patents therefor shall be of‘ the'legal effect, and declare that the United

States doés and will hold the land thus entered for the period of twenty-five
years, in trust for the sole use and benefit of the Indian by whom such entry

" ghall have been made, or, in case of his decease, of his widow and heirs accord- .

ing to the laws of the State or Territory where such land is located, and that
at the expiration of said period, the TUnited States will convey.the same by
patent to said Indian or his widow and heirs aforesaid,-in fee, discharged of
said trust and free of all charge or mcumbranee whatsoever.

- On December 11, 1891, patent was issued to Frazee, not in accord-
ance- with the foregomg provision of the act of 1884, but under the
act of January 18, 1881 (21 Stat., 315), relating to the W'mnebago
Indiansin Wisconsin. The patent contalned the following provision:

This pai:ent ig issued upon the express condition that the title hereby con-
veyed shall not be subject to alienation or incumbrance, either by voluntary
conveyance, or by judgment, decree or order of any court, or subject to taxa-
tion of any character, but, shall remain inalienable and not subject to taxation,
for the period of twenty years from. the date hereof as provided by aet of
Congress approved January 18, 1881.

This clause in the patent issued to Frazee, a Cosur d’Alene Indian,
embodying as it does a provision of the special act of January 18,
1881, which applied only to the Winnebago Indians in Wisconsin,
was void. (United States v. Saunders, 96 Fed. Rep., 268.)

It was - held in 1888 by the Attorney- General (19 Op. Atty Gen.,
161) —

that the act of 1884 was intended to be supplemental to and somewhat in modi-
fication of the act of 1875, and that its provisions apply to all entries made

 under the act of 1875 for which patents had not issued at the time the act of

1884 went into effect

The cdse of Frazee o. Spokane County (69 Pac. Rep., 779), in-
volved an action by Gregorie Frazee and wife against the County of
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Spokane to remove a cloud against his homestead created by a levy
_of taxes and 1ssu_ance of certificates . of delmquency thereon. The
court held: :

The complaint alleges that the respondents -entered the land in 1883, which
was prior to the passage of the law of 1884. The act of March 3, 1875 (18
Stat., 420), extended the privileges of the homestead laws to Indians who had

~abandoned their tribal relations, and placed a five- -year limitation upon aliena-
tion thereunder. It is insisted. that respondents title is subject to the pro-
visions of that law, and that the limifation upon alienation has, in any event,
expired since the patent was issued in 1891. The statute of 1884 was & con-
tinuation. of the homestead .privilege with an enlargement of the time  of
restriction upon alienation from five to twenty-five years. Respondents had
no title when the law of 1884 wids passed. They were simply occupants of the
land. We see no réason why they might not-avail themselves of the provisions
of the law of 1884, if they chose to do so; and the complaint alleges that that
is what they did, which the demurrer must be held to admit. It is alleged
-that their proof was made in 1890, and. their residence upon the land after the
act of 1884, therefore, covered the necessary time for their title to r1pen under
the homestead law.

The court. accordingly expressed the opinion that the complaint of
Frazee and wife “shows them to hold these lands under the law of
1884 and that théy are subject to the twenty—ﬁve -year restrlctlon
against alienation.

The plaintiffs in the case of F razee v. Piper (98 Pac. Rep., 7 60),
on appeal of Piper, are the same parties who were plaintiffs in
Frazee v. Spokane County and the same land was involved. The
action in the later case was brought to recover possession of the land
embraced in Frazee’s homestead: The court said:

-Upon the merits, the controlling questions presented by the appellant’s fur-
ther- assignments of error are: (1) Under what act should the patént have
been issued, and what conditions should it -have contained? ... .. By the
pleadings both appellants and respondents contend that the patent actually
issued was improperly issued, as it contained conditions provided for in the.
act.of 1881 pertaining to the Winnebago Indians of Wisconsin. This court,
- in Frazee w. Spokane County, supra, held that the patent should have been-

issued under the act of July 4, 1884, and we now adhere to that holding, which

sustains respondents’ present contention. The appellant, however, now insists
that the final proof was made under the act of 1875, that the patent should
have only contained a restriction of five years on the right of alienation, and
that, said period having expired prior to the execution of the written contract
of sale under which he claims, such countract should be specifically enforced in
this ‘action. When Gregorie Frazce filed upon the land in 1883, the act of

1875 was in effect; but, before he made or was entitled to make final proof,

the act of July 4, 1884, became a law, and the question now before us is whether :

bis patent should have been issued under the terms of the former act of 1875

or the later act of 1884. We think the trial court, following Frazee v. Spokane

County, correctly held that the latter act applied: Had Gregorie Frazee's

right to the homestead been perfected under the act of 1875, and had he been
- entitled to make final proof undér that act before the act of 1884 was passed,

85017°—voL 43—14——7
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a different condition would be presented, and the five years’ restriction on his
right of alienation for which the act of 1875 provided “would not have been
extended by the act of 1884. His right of homestead, however, was not_per-
fected, nor was he entitled to make final proof for several years after the act
of 1884 took effect. This being true, we conclude that his patent when issued
ghould have contained the restriction on alienation for 25 years, as provided
in the later act of 1884, that he actually took the land subject to such restric-

tion.

The case of United States ». Hemmer, 195 Fed. Rep.; 790, involved
the homestead entry of Henry Taylor, a Sioux Indian, made October
7, 1878, iinder the act of March 3, 1875. Ile submitted final proof
December 11, 1884, and patent issued to him June 6, 1890, under the
provisions of the act of January 18, 1881, which related exclusively
to the Winnebago Indians in Wisconsin. Another patent was issued
to Taylor June 10, 1909, in lieu of that issued in 1890, under the act
of July 4, 1884, fixing the period of nonalienation at twenty-five
years as therein provided. Suit was brought in said case for the
purpose of removing clouds on Taylor’s title to the land arising from
an agreement or contract for the sale thereof entered into in 1908 by
Taylor and his wife and also from the issnance of a deed by the
county treasurer. The defendant contended that Taylor, having per-
fected his five years’ residence upon his homestead, was entitled to
his patent in June, 1884; that the act of 1884 was not passed until
in July following and, therefore, that his patent, although proof
was not made until December, 1884, should have been issued under
the provisions of the act of 1875 with a five-year limitation on aliena-
tion, because his right to make final proof had accrued before the
passage of the act of 1884, and that the act of 1884 should not be
construed as amending the act of 1875. The court held, referring to
the acts of 1875 and 1884: ‘ :

i

_These two statutes must be construed together, and -the language therein
employed must be given its ordinary meaning, in the light of the then existing
conditions prompting the legislation. It is my judgment.that- the law of July
4, 1884, amended section 15 of the law of March 8, 1875, extending the period
of limitation of alienation from five years to-twenty-five years. :

TUnder the facts as they are disclosed in this record, it is my judgment that
Taylor had not fully compiied with all the requirements essential to the per-
fecting of this title. He had not made his final proof in accordance with the
laws, rules and regulations made pursuant to statute and had not received
his receipt -and final certificate. At the time of the passage of the act of July
4, 1884, he was a resident upon this public land of the United States, having

“filed under the provisions of the act of 1875, was within the class of Indians

referred to in the act of 1884, and by the plain provisions of that act was pro-
tected in the use and occupancy of the land, without the power of alienating
it for twenty-five years, pursuant to the plan that was being developed by the
Government of the United States for the protection of these dependent people.

% * * % L] * ®
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‘While not necessarily controlling upon this court, it is evident upon the face
of this record that the officers of the United States whose duty it was to admin-
ister these laws of the United States by the issuance of the patent of June 10,
1909, admitted the error in the provisions of the patent issued to Taylor June
6, 1890, and by the issuance of the last patent construed the act of 1884 as an

. amendment to the act of 1875 affecting the rights and interest of this Indian,
Henry Taylor, and that, under the facts and circumstances presented to them
and presented here mnow, it was and is the duty of the United States to hold
the title to the premises in question for this Indian, Taylor, and his heirs
under the provisions of the law of 1884 for twenty-five years from the-date of
the issuance of said patent.

An appeal was taken in Taylor’s case and some doubt ex1sts on
the part of your office as to the correctness of the court decisions in
the Gregorie Frazee case by reason of the fact that the decree of
the court in Taylor’s case (United States . Hemmer, 195 Fed. Rep.,
790), was reversed on appeal in Hemmer ». United States (204 Fed.
Rep., 898). It was held in the latter case that the act of 1884 did
not repeal, amend or modify any of the provisions of the act of 1875.
In discussing the matter, the court stated among other things:

Did the act of July 4, 1884, which was not passed until after Taylor had
completely earned the title to his homestead, subject te the restriction of only
five years upon its alienation imposed by the act of 1875, so amend that act as
to extend that restriction to twenty-fivé years?

“The United States offered this land to Taylor by the act of 1875, free from
all restrictions npon alienation after five years from the date of his patent, on
the sole condition that he would reside upon and cultivate it and endure the
toils and privations of frontier life for five years. That . offer he accepted. in
the only way in which it could be accepted, by five ‘years of actual residence,
occupation and cultivation of the land. He proved his compliance with the
offer to the satisfaction of the Government, paid the preseribed fees for his
final entry, and obtained his final receipt therefor under the act of 1875 and
the purchasers from him have bought his land and paid for it in reliance upon
this act of Congress and these facts. These purchasers, the grantees under
Taylor, stand in his shoes. They have every legal right and every equitable
right and title which he held. : o ' :

Referring to the case of Frazee v. Spokane County and Frazee v.
‘Piper, supra, the court said:

He (Frazee) had first entered and occupied it in 1883 and had 1es1ded upon
and cultivated it from that time until May 31, 1890, when he made his final
proof under the act of 1884, and he subsequently took his title under that act.
The court held that inasmuch as he had resided upon and cultivated his land
for five yeais after the passage of the act of 1884 before he made his final
proof, and as he had taken his. title under that act, his land was subject to
the restriction for twenty-five years specified therein, but that ‘‘had Gregorie.
Frazee's right to the homestead been perfected under the act of 1875, and had
ke been entitled to make final proof under that act before the act of 1884 was
passed ”. (as Taylor was), “a different condition would be presented and the
five years’ restriction on his right of alienation for which the act of 1875 pro-
vided, would not have been extended by the act of 1884.”
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In United States v. Saunders (96 Fed., 268, 270), cited by the court below, a
nontribal Indian entered in 1878, occupied and cultivated his homestead for
the full five years under the act of 1875, and made his final proof -before the
act of 1884 was passed, and the court held that the act of 1884 imposed no
further restriction upon hig power of alienation. There is nothing in- these
cases favorable to an affirmative answer to the question at issue, and the deci-
sion in United States ». Saunders is a clear adjudication that it should be
answered in the negative, for when Taylor had completely earned his land and
liad secured his final receipt for it under the act of 1875, his equitable title to it
was perfected and could not be subgequently modified by any action of .the

officers .of the Land Department.
* # *

1t may be conceded that ... if the homesteaders under the act of 1875 had
availed themselves of the act of 1884, the restrictions upon their homesteads
would have been extended to twenty-five years. But Taylor never availed him-
gelf of the provisions of the act of 1884. He made his final proof, paid for his
land, and took his final receipt under the act of 1875.

#* %k £ %

Tt will be observed that there is no declaration in Hemmer .
United States that the conclusion of the court in the two cases of
Gregorie Frazee were wrong. On the contrary, regardless of the
court’s ruling that the act of 1884 did not amend or repeal the act of
1875, the statements made by the court in Hemmer v. United States
leave the reasonable implication that if the facts of Taylor’s case, as
found by it, had been the same as those in Frazee’s case, a conclusion
similar to that in the latter case would have been reached. It is
deduced from such statements that the decisions of the court turn -
primarily upon the difference in the finding of facts by it and the
lower court; that the court below was wrong in finding that Taylor
had not fully complied with all the requirements essential to the per-
fecting of his title under the act of 1875 prior to the passage of the
act of 1884, But no such deductions are warranted from the state-
ments of the court with.respect to the decisions in Frazee’s case.

Your office states: 7 4

Should the Department hold that the entry in qﬁestion is to be construed as
one under the act of 1884, which calls for a twenty-five year restricted trust

-patent, appropriate recommendations will be submitted with a view to setting

~ aside the conveyance to Henry W. Collins and the issuance of a proper patent
to said Indian under the act of 1884, the trust period not expiring until 1916.

You are advised that the Department finds nothing in the case of
Hemmer ». United States, 204 Fed. Rep., 898, that should be re-
garded as necessarily impugning the correctness of the conclusion
reached by the courts in Frazee v. Spokane County, 69 Pac. Rep., 779,
and Frazee v. Piper, 98 Pac. Rep., 760.
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IM- OW-TAN 1C.
Decided February T, 1914,
IND‘IAN ALLOTMENT—TRnST PATENT—SURRENDER AND REISSUANCI;}.

There is no provigion of law authorizing the Secretary of the Interior to
accept the surrender for cancellation of an Indian trust patent issued

under the, act of March 8, 1885, and to issue in lieu thereof two trust :

patents, one to the allottee for part of the land and the other to his wife
for the remainder.

Jones, First Assistont Sem‘etmﬂg/ '

June 26, 1913, Im-ow-tan-ic, Walla Walla allottee No 152, relin-
quished h1s allotment for lots 9, 10, 15 and 16, Sec. 13, T. 8 N., R.
35 K., W. M., Umatilla, Reservati_on, Oregon, with request that a por—
tion thereof be allotted to his former wife, Sheilya or Talleshaspum.

November 3, 1913, your [Commissioner of Indian Affairs] office
recommended that allottee’s trust patent be canceled and that trust
patents of like form and legal effect be issued as follows:

No. 152, Im-ow-tan-i¢, lots 9 and 10, See. 13, T. 3 N,, R. 35 B, Oregon,
containing 83.66 acres.

No. 152-a,; Sheilya (Talleshaspum) lots 15 and 16, Sec. 13 T.8 N, R. 35 B,

Oregon, containing 83.48 acres.

November 28, 1913, the Department_approved the foregomg Tec-
. ommendation and referred the matter to the General Land Office for
appropriate action.

December 10, 1913, the Comm1ssmner of the General Land Office
returned the case to the Department, stating that no provision for
issuing trust patent to the wife is contained in the act under which
Im-ow-tan-ic was allotted, and asking for further instructions. The
attention of the Department was at the same time called to a similar
case where the Department directed issuance of trust patent to the
wife. Such action in that case, however, was in addition to ap-
proval of a formal deed of conveyance from the husband to the wife.
~ No deed has been executed by Im ow-tan-ic in favor of his former
wife,

The case was referred back to your office for further considera-
tion. It has now been returned to the Department with your letter
- of January 21, 1914, in which, after citing cases regarded as prece-
dents, some of whlch are dlstmgulshable from this one, the former
recommendatlon of your office is adhered to. -

The allotment of Im-ow-tan-ic'was made under the provisions of
the act of March 3, 1885 (23 Stat., 340). The persons entitled to
allotment under said act are heads of families, single persons over
the age of eighteen years, orphan children under eighteen years of
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age, and children under eighteen years of age not otherwise pro-
vided for. The name of Sheilya, former wife of Im-ow-tan-ic, ap-
pears on a schedule of allotments to Indians of the Walla Walla
tribe on the Umatilla Reservation, but she was not allotted for the
reason that said act of March 3, 1885, only provides for allotments, in
case of married persons, to heads of families. There are several
acts which authorize the Secretary of the Interior to, cancel trust
patents issted to Indians, but his power under said acts is limited
to certain classes specifically named therein. The case of an Indian
who surrenders his trust patent for cancellation for the purpose of
having a portion of the land covered thereby allotted to his wife,
does not come within any of the classes enumerated in said acts.
- Likewise the power to issue trust patents is limited to those Indians
who by law are entitled to receive allotments and have been given
specific tracts of land. There is no general authority for.allotting
lands to individual Indians or for the issuance of patents to them.
The act under which Im-ow-tan-ic was allotted and received his trust
patent provides: ‘ :

The President shall cause patents to issue to all persons to whom allotments
of lands shall bg made under the provisions of this act, which shall be of f;he )
legal effect, and declare that the United States does and will hold the land thus
allotted for the period of twenty-@ve years, in trust for the sole use and benefit
of the Indian to whom such allotment shall have been made, or in case of his
decease, of hig heirs according to the laws of the State of Oregon, and that at
the expiration of said period the United States will convey the same by patent
to said Indian, or his heirs as aforesaid, in fee, discharged of said trust and
free of all charge or incuambrance whatsoever.

Under the terms -of the trust patent issued to Im-ow-tan-ic, the
land embraced in his allotment was to be held in trust for his sole
use and benefit. There is no law which specifically authorizes him to
relinquish any portion of his lands in order that it may be allotted to
his wife. The only provision authorizing an Indian to relinquish
his allotment for the purpose of having all or any part thereof
allotted to othér persons and trust patents issued to them, is found
in Sec. 8 of the act of June 25, 1910 (36 Stat., 855), but the benefits '
of that section extend only to the allottee’s children who have re-
ceived no lands in allotment.

The practice heretofore of issuing trust patents to the wife in such
cases as the present one will no longer be followed and departmental
approval on November 28, 1913, of the application of Im-ow-tan-ic
herein will be recalled and vacated. ‘ o

Tt may be stated in this connection that existing laws authorize an
Indian under certain conditions, prior to the expiration of the trust
period declared in his patent, to sell or convey all or part of his land.
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The usual provision in said laws is that the Secretary of the Interior
shall cause to be issued to the purchaser a patent in fee for the land.
In some of these laws, however, notably what is known as the “ Non-
competent Act” of March 1, 1907 (34 Stat., 1018), the Secretary is
~authorized to approve a deed of conveyance executed by the allottee.
As it is provided by these acts that sales thereunder are to be made
on such terms and conditions and under such rules and regulations
as the Secretary may prescribe, the practice has become in cases
where the purchaser is an Indian and it is desired to protect him
against improvident acts or the influence of unscrupulous persons to’
have inserted in the deed of conveyance a clause against alienation
or incumbrance of the land during the remainder of the trust period
declared in the patent issued to the original allottee.
It is suggested that the object of Im-ow-tan-ic might be accom-
plished in the foregoing way; that is, for him to execute a deed in
- favor of his wife which shall set forth a nominal consideration and
also contain a nonalienation clause or some provision' expressed in -
approprlate language to show a continuation in said deed of the trust
declared in the trust patent issued to him.

[

NELLIE CAMPBELL,
Decided February 10, 1914.

WITHDRAWAL OF PLAT OF SURVEY FOR CORRECTION-—AUTHORITY T0 PrRMIT ENTRY.

Local officers are without power to permit entry of public lands where no-

approved plat of survey thereof is on file in their office; and where after

filing of a plat of survey it is withdrawn for the correction of error thérein,

the lands are not subject to disposal under the public land laws until the
survey is corrected and the approved plat refiled.

Jongs, First Assistant Secretory :

Nellie Campbell appealed from decision of the Commissioner of
the General Land Office April 3, 1913, rejecting his application for
homestead entry for the SW..1 SE. %, Sec. 24, N. } NE. 1 and SE. }
NE. 1, Sec. 25, T. 2 N., R. 46 E., W. M., La Grande, Oregon.

- December 23, 1912, Campbell filed application which the local office
rejected because the land had been withdrawn from entry by the
. Commissioner on account of alleged overlap in survey The Com-
missioner affirmed that action. .

The record shows that sections 24 and 25 with other tracts of land
were. withdrawn by the Commissioner October 4, 1902, because of
erroneous plats. The land had not at date of Commissioner’s de-
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cision been relieved from such suspension and is, therefore, not sub-
ject to entry. The Commissioner having found érror in the plats,
withdrew them for correction. There was, therefore, no record of
survey existing in the local office on which an entry could be allowed.
It was held by the Department in Anderson ». State of Minnesota
(87 L: D., 390), that public lands are not surveyed until an ap-
proved plat of survey is officially filed in the local office. It is true
there has been a survey and supposed plat filed, but finding error
therein, the Commissioner withdrew it for correctlon of such errors.
It was held in Barnard’s Heirs ». Ashley’s Heirs (18 Howard,
43, 46) that entries can only be made “ when the township survey
was sanctioned and became a record in the district land-office.” .
The survey of public lands and plat thereof is the basis of all titles
granted by the land department, and where no approved plat of
survey remains in the local office, there is no power to dispose of
public land. :
The decision is affirmed.

DORATHY DITMAR.
Decided February 12, 1914,

REPAYMENT——RELINQUISHMENT——“ REJECTED.”

. “Wherever an application, entry or proof fails or is defeated for any cause
short of voluntary abandonment or relinquishment by the applicant or
entryman, it is “rejected” within the meaning of the repayment act of
March 26, 1908; and W_heré an application or entry. is relinquished in
the face. of charges by the government, such relinquishment will not

- necessarily be regarded as voluntary; but in such case the applicant for

_ repayment will be required to make a positive showing of the facts relied
upon by lum, including evidence that the relinquishment was not voluntarily -
made.

Joxngs, First Assistant Secretary:

Dorathy Ditmar has appealed from the decision of the Comm1s-
sioner of the General Land Office dated April 2, 1913, denying her
application for repayment in connection with her homestead entry
made on March 7, 1906, for NE. 1, Seec. 83, T. 119 N., R.-78 W., Pierre,
South Dakota; land d1str1ct upon which she submltted commutatlon
proof and final certificate issued on July 11, 1908.

It appears from the record that on February 14 1910, the Com-
missioner of the General Land Office directed proceedmgs against .
this entry upon the charge that the claimant had not established and
maintained residence upon nor cultivated and improved the land.
The claimant, a widow with two children, rather than face the ex-
pense and uncertainty of a contest, relinquished the entry on Novem-
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ber 1, 1910, and applied for the return of the purchase money paid
in connectlon therewith. .

In the decision from which this appeal is prosecuted, the Commis-

sioner of the General Land Office, referring to the act of March 26,
.1908 (85 Stat., 48), held, in substance, that neither the entry under
consideration nor the proof oﬂ'ered thereon, had been rejected within
the meaning of said act.

The Department is unable to concur in the p051t1on assumed by
the General Land Office with reference to the meaning of the word
“rejected ” as employed in the act of March 26, 1908. It is common
knowledge that a very large proportion of entrymen are practically
without means and little able to wage controversies with the United
States. Assuming, as it must be assumed, until the contrary is es-.
tablished, that the entryman has acted in good faith, it is not be-
lieved that he forfeits his claim to a return of purchase money by
relinquishing the entry rather than face an expensive controversy
with the Government. - The action of the local officers in accepting
commutation proof and issuing certificate thereon is not binding
upon the Commissioner of the General Land Office, who, when the
matter is submitted to him, may either reject the proof outright or
direct a hearing to determine its truth. Undoubtedly, if the Com- -
missioner rejected the proof or if he accepted the same and it was

_in turn rejected by the Department, it would be re]ected within the
meaning of said act.

For purposes of administration of this repayment law, it is held
that wherever an application, entry or proof fails or is defeated for’
any cause short of the voluntary abandonment or relinquishment of
the applicant or entryman, it is rejected within the meaning of the

-gtatute; and where the application or entry is relinquished, as under
the circumstances disclosed by this record, such relinquishment will
not be regarded, necessarily, as voluntary. The Commissioner of
the General Land Office should, in all cases involving repayment,
require a pos1t1ve showing of the facts relied upon by the applicant,
and where, as in. this. case, the entry has been relinquished, such -
showing must include evidence that the relinquishment was not vol-
untarily made. The claimant’s affidavit that she relinquished her
entry solely to avoid the expense and uncertainty of a contest with ',
the Government is, prima facie, sufficient upon that issue.

In accordance with the foregoing, the decision appealed from is
reversed; and the case is remanded to the General Land Office for
recon51derat1on Investigation to determine the claimant’s good faith
- may be made, if any facts of record warrant such action.
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JOHN W, HENDERSON.

Instructions, February 16, 1914,

\

TIMBER TRESPASS——MEASURE OF DAMAGES. .-

In cases of innocent trespass, where timber is cut from lands of the United
States, the stumpage value, and not the value affer severance, is the proper
measure of damages.

CONTRARY INSTRUCTIIONS RECALTED AND VACATED.
Instructions of April 1, 1912, in John W. Henderson 40 L D., 518, recalled

and vacated.

Jonms, First Assistant-Secretary:

By decision of April 1, 1912, this Department in the case of John
W. Henderson (40 L. D. 518), laid down the following rule in cases
of innocent timber trespass: I

In all cases of innocent trespass, where timber has been cut from lands of
the United States, whether the timber so cut has been converted by the tres-
passer or the innocent .vendee of suchtrespasser, or whether it has been. al-
lowed to remain on the land where cut, the measure of damages should be the
value of the timber after it has been severed from the soil and not its stumpage
or standing vdlue.

The above rule reversed the practlce obtaining in this Department
ever since the promulgation of the instructions of March 1, 1883

(1 L. D., 695), which provided:

Where the trespasser is an unintentional or mistaken one, or an innocent pur-
chaser from such a trespasser, the value of the timber at the time when first
taken by the trespasser, or if it has been converted into other material, its
then value, less what the labor and expense of the trespasser and his vender

have added to its value, isethe proper rule of damages.
* : i % % * - ® *

Tn cases where settlement with an innocent purchaser of timber cut unin-
tentionally through inadvertence or mistake is contemplated, you are instructed
to report as nearly as possible the damage to the government as measured by
the value of the timber before cutting.

I have recently had occasion to consider the case of John W Hen-
derson, supra, in connection with certain proposed suits sought to be
instituted. :

The question presented is: What is the correct measure of dam-
‘ages to be recovered of an innocent trespasser upon the lands of .the
United States? In Wooden-ware Co. v. United States (106 U. S,
432), the second rule for the settlement of damages against a de-
fendant in an action for tlmber cut and carried away from its

lands is:
Where he (the defendant) is an unintentional or mistaken trespasser, or an

innocent vendee from such trespasser, the value ai the #ime of conversion, less
the amount which he and his vendor have added to its value.
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The doubt arises as’ to the exact perlod indicated by the phrase
“time of conversion.” :

In Pine River Loggmg Co. v. Umted States: (186 T. S., 279), the
court states at page 293 that in Wooden-ware Co. 2. Umted States,
Supre:

It was held that where the trespass is the result of inadvertence or mistake,
and the wrong was not intentional, the value of the property when first taken
must govern; or, if the conversion sued for was after-value had been added to
it by the work of the defendant, he should be credited with this addition.

In United States ». St. Anthony R. R. Co. (192 U. 8., 524), after -
finding that the trespass was an innocent one, the court said at page
541: ’

The further question is as to the time When the value of the timber is to be
- ascertained.

The parties agreed that-the amount of the timber growing on the lands is
correctly stated: in the answer, and the value thereof at the place wheresthe
timber was cut was $1.50 per thousand feet and the value upon dehvery to
the defendant was $12.35 per thousand feet.

At page 542 the following rule is apparently laid down:

‘We think that then the measure of damages should be the value of the txmber
after it was cut at the place where it was cut.

Tt should be noted, however, that the judgment was “at the rate
of $1.50 per thousand féet,” which, as appears in the report of the
case below (114 Fed. Rep., 722), was the stumpage value, -

The question of the correct measure of the damages in the case
of an innocent trespasser was exhaustively considered by Judge
Lowell (Trustees of Dartmouth College v. International Paper Co.,
182 Fed. Rep., 92) who held that even in an action of trover the
measure of recovery is the stumpage value of the trees at.the time
they were cut. After citing Wooden-ware Co.. ». United States,
Pine River Logging Co. ». United States, and Unlted States ». St.
Anthony R. R. Co., he said at page 106:

‘While the language thus used by the Supreme Court, upon the whole, ap-
proves as measure of damages the value of the logs immediately after their
separation from the freehold, it is plain that the difference between this value -
and stumpage has never been expressly considered by that court. On technical
grounds it is possible to argue with some force that the plaintiff should be
given the value immediately after severance, but the stumpage value better
aceords with the principles upon which the allowance for improvements. is
made. Neither measure is strictly accurate, as has been pointed out already,
" but, if the defendant is to be allowed for any improvements, then to deprive )
him of the value of the improvement first in time and most necessary, viz,
that arising from severance from the realty, is to make the technical difference
between real property in the shape of a standing tree and personal property
in the shape of a felled tree the cause of a great difference in substantial
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rights. The weight of authority outside the Supreme Court, on. the whole,
supports the allowance of stumpage only, and with some doubt I have dec1ded
to allow only that in this case.

The same measure was adopted in United States». Van Winkle (113
Fed. Rep., 908) and Gentry ». United States (101 Fed. Rep., 51).
In United States . Homestake Mining Co. (117 Fed. Rep., 481), the
Circuit Court of Appeals of the Eighth Circuit held that the limit
‘of Hability for damages of one who takes ore or timber from the
land of another through inadvertence or mistake, or in the honest
belief that he is acting within his legal rights, is the value of the
ore in the mine or the value of the timber in the trees. "The same
holding was made in Resurrection Gold Mining Co. ». Fortune Gold
Mining Co. (129 Fed. Rep., 668). It is thus apparent that in the
Federal courts the great weight of authority is to the effect that the
stumpage value, and not the value after severance, is the proper
measure. of damages in the case of an innocent trespasser. This is
further strengthened by the observations of the Supreme Court in
Wooden-ware Co. ». United States, at page 433, concerning English
- decisions in similar trespasses of coal. Justice Miller there said:

In the Bnglish courts the decisions have in the main grown out of coal taken
from i1he mine, and in such cases the prineiple seems to be established in those
courts, that when suit is brought for the value of the coal so taken, and it has
been the result of an honest mistake as to the true ownership of the mine, and
the taking was not a wilful trespass, the rule of damages is the value of the
coal as it was in the mine before it was disturbed, and not its value when dug
out and delivered at the mouth of the mine— )

and upon page 434 he quotes the following language of Lord Hath-
erley:

But “ when once we arrive at the fact that an inadvértence has been the cause
of the misfortune, then the simple course is to malke every just allowance for -
outlay on-the part of the person who has. so acquired the property, and to give
back to the owner, so far as is possible under the ciréumstances of the case, the
full value of that which cannot be restored to him #n specie.”

Peacock ¢t al. v. Feaster decided by the Supreme Court of Florida,
January 30, 1906 (40 Southiern Reporter, 74), is cited as authority
for demanding the value of the timber after it has been felled. A
reference to the report discloses that the decision, so far as the meas-
ure of. damages is concerned, is based wholly upon an earlier decision
of that court in Wright & Co. ». Skinner: (34 Fla., 453). That was
an action in #rover and the court held that in such an action brought
against an-innocent trespasser the value of the property af the time
and place of its conversion must govern that when the property con-
verted consisted of logs, the conversion did not become complete until
they were actually removed from the owner’s land and that an inno-
cent trespasser’ was not entitled to any deduction for any additional
value placed by him upon the property anterior to the time that the .
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conversion became complete. To the same effect are Winchester .
Craig (88 Mich., 205) ; White ». Yawkey (108 Ala., 270) ; Ivy Coal
and Coke Co. v. Alabama Coal and Coke Co. (185 Ala., 579) ; Beede
v. Lamprey (64 N. H., 510) ; also Franklin Coal Co. ». McMillan
(49 Md., 549), and Blaen Avon Coal Co. ». McCulloch ef af. (59
Md., 408). _— _ ‘

In all except the last two, the actions were the common law action
of trover, which could be maintained only as to personal property.
In other words, the argument is, that the timber does not become per-
sonal property until severed from the realty and that, therefore, the
correct measure of damages is the value of the timber as personal
property at the time of its conversion. _

-The Supreme Court of Pennsylvania, however, repudiated this
doctrine even in a technical action of trover. Forsyth v. Wells (41
Pennsylvania State, 291). The nature of the action is sufficiently
indicated by the syllabus: o

1. Trover lies for coal mined upon, and carried away from another’s land °
by mistake. Ny ‘

2. The measure of damages is the fair value of the coal in place, and such
injury to the Jand as the mining may Have caused. ’

The court said: -

The plaintiff %nsists that, because the action is allowed for the coal as per-
sonal property, that is, after it had been mined or sévered from the realty, there-
fore, by necessary logical sequence, she is entitled to the value of the coal as it
lay in the pit after it had been mined, and so it was decided below. It is ap-
parent that this view would transfer to the plaintiff all the defendant’s Iabor in
mining the coal, and thus give her more than compensation for the inj ury. done.

Yet we admit the accuracy of this conclusion, if we may properly base our
reasoning on the form, rather than on the principle or purpese of ‘the remedy.
But this we may not do, and especially we may not sacrifice the principle to the
very form by which we are endeavoring to enforee it. ‘

The American and English Encyclopedia of Law, 2nd Edition,
Volume 28, page 724, so summarizes the varying rules: o

‘Where, however, the defendant acted in good faith, the owner of the land has
been allowed to recover qnly the value of the standing trees, or the stumpage
value, or the value of the logs deducting the cost of felling the timber, thereby
giving to him the benefit of his labor, or the value of the trees immediately after
they had been severed from the ‘land S0 as to become chattels and the subject
of conversion, . L

As to the last proposition, it cites White . Yawkey, Wright ».
Skinner, and Beede v. Lamprey, supra. o

_ From the above summary, it is apparent that the great weight of
authority supports the rule of allowing but the stumpage value in
the case of an innocent trespass. The cases allowing the additional
value caused by the labor of the innocent trespasser in severing the
timber from the soil are almost wholly.actions which were the techni-
cal common law actions of trover which compel, in the view of those
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courts, a recovery of the value of the timber after it had become per-
sonal property and was-converted to the defendant’s use.

As in most of the states the distinction between the different forms
of actions has been abolished and as the great weight of authority
supports the prior uniform practice of the Department in demanding
merely the stumpage value in the case of an innocent trespass; I am
of the opinion that the stumpage value alone should be demanded in
innocent trespasses. - v

The case of John W. Henderson (40 L. D., 518) is accordingly re-
called and vacated and hereafter you will adjust cases of innocent
_ trespass in accordance with the measure of damages herein adopted.

—_—

FRASER SOURCES IRRIGATION ‘AND POWER CO.
Decided- February 16, 1914,

RIGHTS OF WAY—CONDUITS—PURPOSES. ‘

The purpose for which a right of way is sought and for which conduits are
to be constructed and utilized will control in.the determination as to which
of existing laws is applicable to the granting of the right. ’

AcT oF MarcH 3, 1891—P1PE LINES. :

Rights of way for pipe lines may be allowed under the provisions of the act
of March 38, 1801, as amended by the act of May 11, 1898, granting rights
of way for reservoirs, canals, and laterals, where the rights sought are to
be ‘utilized for the main purpose of irrigation. -

CONFLICTING DEPARTMENTAL DECISION OVEBBULED.

Deparimental decision in Malone Land and Water Co., 41 L. D, 138, in so

- far as it denies rights of way for pipe lines for irrigation purposes under
the act of March 8, 1891, is overruled. .

Jowgs, First Assistant Secretary: _
Upon consideration of the application of the Fraser Sources Irri-
gation and Power Company for right of way under the act of March
3, 1891 (26 Stat., 1095), as amended by the act of May 11, 1898 (30 .
Stat., 404), for the Fraser Sources Ditch, Fraser Sources Tunnel,
South Boulder Ditch and Pipe Line, Mammoth Gulch Reservoir and
Pipe Lines, Pactolus Reservoir, supply ditch and pipe lines, in Ts.
1 and 2 S., Rs. 70 to 76 W., Denver, Colorado, land district, the Com-
missioner of the General Land Office in decision dated August 23,
1913, held that the application could not be allowed in so far as the
same seeks a right of way for pipe lines, but that separate applica-
tions for rights of way for the pipe lines must be prepared and pre-
sented under the provisions of the act of February 15, 1901 (31 Stat.,
790). This action was based upon departmental decision of June 27,
1912, as modified October 25, 1912, in the case of the Malone Land '
and Water Company (41 L. D:, 188), wherein it was held that the
grants contained in the acts of 1891 and 1898 are limited to “ ditches,
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canals, or reservoirs,” and should not be extended to include a con-
duit wherein water flows under pressure, as in a pipe line, unless it
is a mere incidental connecting link, such as a culvert or inverted
siphon, to carry an irrigating ditch past a stream.

. The act of February 15, 1901, supra, referred to in the Commls-
sioner’s decision, authorizes the issuance of a license or revocable
permit to use rights of way through public lands for electrical plants
and lines for telephone and telegraph purposes, for canals, ditches,
pipes and pipe lines, ﬂumes, tunnels, or other conduits, and for water
plants, dams, and reservoirs used to promote irrigation or mining.
or quarrying, or the manufacturing or cutting of timber or lumber,
or the supplying of water for domestic, public, or other beneficial
uses.

The act of 1891, supra, however, grants a right of Way or easement
to any canal or dltch company “formed for the purpose of irriga-
tion” to the extent of the ground occupied by the water of the reser-
voir and of the canals and laterals and 50 feet on each side of the
marginal limits thereof.

The. act of 1898, supra, extended the scope of the act so as to per-
mit the use of r1ght of way secured thereunder for purposes of a
public nature, for water transportation, for domestic purposes, for
the development of power, as subsidiary to the main purpose of irri-
gation. The sole purpose of the act of 1891, therefore, was to grant
the use of public lands in connection Wlth 1rr1gat10n plants, and
under the later act of 1898 the purpose still remains the primary or
dominant one, the other uses named and permitted in the later act
being subordinate or subsidiary to that of irrigation.

Worcester’s Dictionary defines canal as “an artificial passage for °
water ; a watercourse made by art.” Webster’s Dictionary defines it
as “an artificial channel filled with water and designed for naviga-.
tion or for irrigating land.” The Century Dictionary defines canal
as “an artificial” waterway for irrigation or navigation,” citing the
Latin canalis, meaning “a channel, trench, pipe, canal.”

The publication “ Words and Phrases Judicially Defined,” citing
Wetmore ». Fiske (15 Rhode Island, 854), states that the words
% ditch” and “trench” have no technical or exact meaning; “they
both mean a hollow space in the ground, natural or artificial, where
water is collected or passes offt.”

From the foregoing authorities it appears that the words “canal ”
or “ditch ” are used to designate any artificial waterway for irriga-
tion. In actual practice in the arid or semiarid regions, the methods
used for conveying water from the intake or source of supply to the
lands to be irrigated vary according to the topography of the country,
character of the soil, climate, permanency of the works, etc. Ordi-
narily, such conduits are adopted and constructed as Will attain the
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desired results at the least expense consistent with- cost of mainte-
nance, economy of water, or other elements of importance to the
water company or irrigator. For instance, an open and unlined
canal or ditch through a loose or sandy soil may involve so great a
loss of water as to require or justify the lining of the canal with
cement, or conducting the water through iren or cement pipes upon
the surface or beneath the surface of the ground. In excessively hot
regions the loss by evaporation where water is conveyed in open.con-
duits may as a measure of economy induce the employment of iron
or cement pipes buried in the earth for conveyance of the water to
the place of use. In crossing streams or depressions it may be
necessary to convey water across such depressions in flumes, or fo
carry the same beneath the surface of streams through inverted
siphons. *Consequently, an irrigating system or canal may in its
- course through the country to the point where water is delivered
necessitate and include the use of several different forms of conduits,
yet be generally spoken of as the canal or ditch, as the case may be.
The purpose for which the conduit is constructed and the water con-
veyed will largely control the descriptive term used and is very
material in cases arising before this Department in connection with
applications for rights of way under the several laws governing the
granting of such easements or licenses. ‘

The act of 1891, supre, making the grant only where the water is
to be used for the main purpose of irrigation, should be construed
as authorizing the utilization of the rights of way granted in such a
way as will accomplish the intent and purpose of the grant. That

_purpose is irrigation and the fact that the words “reservoir, canal,
"and lateral” are used in the act does not warrant the assumption
that it refers to and only authorizes the use of the rights of way
granted for open canals or laterals. On the contrary, it is the evi-
dent purpose of Congress to grant the necessary rights of way
through public lands for any and all structures essential or neces-
sary to the accomplishment of the purpose of irrigation. As already
pointed out, there are cases where this purpose can be best and most
economically accomplished by the use of pipe lines, and no good
reason appears, either in the law itself or in the administration
thereof, or in the common practice of irrigators, to restrict the use '
of such rights of way to open canals or conduits. If the right of
way is sought for the generation of hydroelectric power or for other
main purposes than irrigation, the acts of 1891 and 1898 do not apply,
and the application; if granted at all, must be under some other
applicable law of Congress.

In the case at bar, the company’s application, the stipulation exe-
cuted May 22, 1913, and the appeal now before the Department, dis-
claim any present intention to develop or utilize electrical power
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from this right of way for ordinary commercial uses, and state that
the rights of way: sought are to be used for the main purpose of
irrigation.

The Director of the Geological Survey in report dated June 26,
1912, states:

It is my opinion that the principal value at present and for years to come of
the collecting. canals and tunnels through the divide, as proposed by this com-
pany, will be for irrigation.

The Director, however, adheres to a former recommendation that

“right of way for the so-called South Boulder Pipe Line, the South

Boulder Ditch, and the pressure pipe line be not granted under the
act of March 3, 1891. :

As already set out, the Department is of opinion that the method
of transmission is not material or controlling, but the right to grant
or to utilize the grant is dependent upon the use to be made thereof.
Accordingly, in so far as the right sought is for the purpose of irri-
gation, whether the water be conveyed through open canals or pipes, -
the decision of the Commissioner is reversed, and departmental deci-
sion in the Malone Land and Water Company case, supra, overruled.
The record is herewith returned to the General Land Office for fur-
ther consideration and appropriate action.

The foregoing action is intended to dispose only of the question
“presented to the Department in the appeal and has no relation to
the various questions now pending before the Department invdlving
the general subject of diverting water from the basin of Grand River
 to the east of the Continental Divide, nor is it intended to authorize
the granting of any rights of way to this company under the present
application, where such rights of way are not to be used for the main
purpose of irrigation. :

—_—

- ISAAC T. WHEELER.
Decided February 16, 1914.

SURVEY—AREA OF LEGAL SUBDIVISION—SURVEYOR GENERAL'S RETURN,

" Tha official return of the surveyor general as to the area of a legal subdivision
is, so long as the survey stands, conclusive of the area acquired through
entry of that subdivision; but the land department may, upon allegation
Of defect in the official survey, direct a resurvey to determine the true’
area of the legal subdivision in question, with a view to ascertaining
whether ‘the entryman is disqualified;, by reason of the area embraced in
his entry, from making an additional entry.

JG‘NJ:s First Assistant Secretory: - Co
Isaac T. Wheeler has appealed from decision of May 1, 1913 by
the Commissioner of the Greneral Land Office, affirming the actlon

25017°—voL 43148
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of the local officers rejecting his application to make homestead
entry for the NW. 1 SW. %, Sec. 9, T. 19 N, R. 5 E., M. M., Great
Falls, Montana, land district, for the reason that he had already
acquired title to 160 acres under the homestead law.

The applicant urges in support of his present application that
he is entitled to make additional entry for the land applied for, con-
taining 40 acres, under section 6 of the act of March 2, 1889 (25
Stat., 854). He made a former entry for the N. § SW. £, 8. §
NW. %, Sec. 3, T. 19 N,, R. 5 E., for which he received patent. The
official survey of the lands embraced in that entry shows that it
contained 160 acres. It appears that the applicant had his former
homestead entry surveyed by a private surveyor under date of May
15, 1907, and according to that survey the entry contained only
119 37 acres. ‘

The officers below held that the return of the official Government
survey was conclusive as to the area to which the applicant acqulred
title under his former entry.

Under section 2396, Revised Statutes, each section or subd1v151on
thereof, the contents whereof have been returned by the Surveyor
General, “gshall be held and considered as containing the exact
quantity expressed in such return.” The appellant has cited de-
partmental decisions in the cases of Mason ». Cromwell (26 L. D.,
369), and Marshall ». Murrison (28 L. D., 187), in support of his
contention that the provisions of section 2396, Revised Statutes,
apply to public lands, not to private lands, and that the return of
the Government surveyor is considered conclusive only for the pur-
poses of the disposition of the lands so surveyed as public lands,
and that the rule no longer applies when the lands have passed mto :

.private ownership.

The cases cited involve the question as to the area of lands owned,
not as to the area which had been acquired from the Government
It was held that the return of the Surveyor General was not con-
clusive in passing upon the question of area of lands owned at the
time of application to make entry. We have a different question
in this case, and that is to determine the area acquired under the
former entry. For the purposes of the former entry, the return
was conclusive to determine the area embraced therein. The present
application is based upon the former entry, and the rights of the
applicant are to be determined by the area acqulred under that
entry. For that purpose the Government survey is conclusive, and
a private survey can not be accepted in lieu thereof. Noyes ». Beebe
(16 L. D., 313) ; State of Florida ef af. ». Watson (17 L. D., 88)*

Of course, in saying that the return of the Government survey is
conclusive as to the area shown, for the purpose of disposing of a
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tract embraced in such return or of another tract, wherein it becomes
necessary to know the area acquired by patent under prior entry, it
. 18 not meant that such survey is forever conclusive and inviolable,
but it is only meant that the Government survey is controlling while
it stands as an official survey. Such surveys are often set aside by
the Government and resurvey made, which resurvey then becomes
the controlling survey. But manifestly the Government -cannot
undertake in every case to resurvey tracts simply because of dis-
crepancies between its survey and that of a private survey. While
surveying may be theoretically an exact science, yet it would prob-
ably in actual practice be impossible for any two surveyors to reach
exactly the same conclusion as to the area of a particular tract. In
view of this, it is very necessary that there be a controlling authority
which must govern. If the Government were obliged to open up,
for readjudication, the question as to the area of a former entry,
whenever objection to the Government survey is raised on applica-
tion for an additional entry, it would involve untold controversies
and result in unsettled and chaotic conditions. Under such condi-
tions, every one who has heretofore made entry would be encouraged
to have the land resurveyed in the hope of basing a claim upon the
allegation that the Government survey returned too large an area.
This would be especially vicious in the case of soldiers’ additional
entries, where any small fraction is deemed of sufficient value to
become the subject of barter and sale in the public markets.

But these considerations do not preclude resurvey by the Govern-
ment in a proper case. In the present instance, the Government
survey shows that the former entry contained 160 acres, while by
the private survey of 1907, the area is given as 119.37 acres. And
-also, by another private survey, dated 1909, the area is given as 119.2
acres. It is thus seen that if the private surveys are approximately
correct the Government survey is grossly incorrect, and in view of
the gross error thus alleged, and the further fact that the surround-
ing area may be likewise affected, if the Government survey is so
defective as alleged in this instance, the Department deems it appro-
priate to direct an examination by a United States surveyor and
full report respecting the character of the Government survey of the
township involved with especial reference to the former entry re-
ferred to. '

The case is accordingly remanded for that purpose. After such
report, the Commissioner will resubmit the case to the Depdrtment
with his recommendation for further consideration.
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MARY LOW BROWN.

Decided Februqry 16, 1914.

HoMESTEAD ENTEY—CITIZENSHIP—DECLARATION OF INTENTION. )
One who was a minor at the date of the declaration of intention of his
father to become a citizen of the United States acquired by virtue of
such declaration the status of one who has declared his intention, and is
qualified in that respect to make a homestead entry.

Joxms, First Assistant Secretary:.

~ Appeal is filed by Mary Low Brown from decision of March 13,
11913, of the Commissioner of the General Land Office, modifying the
action of the local officers in rejecting her homestead application
filed November 19, 1912, for entry of lot 4 and SE.3z SW.1, Sec. 30,
and lot 1 and NE.32 NW.Z, Sec. 31, T. 7 8., R. 40 E., B. M., Blackfoot,
Idaho, land district, for the stated lack of proper evidence of her
citizenship, she being alien born, and requiring her, within thirty
days from receipt of notice, to- furnish showing as to citizenship of
her deceased husband. - . ’ S
" In her application, she alleged she was “naturalized by the natu-
ralization of my father, William W. Low, who was naturalized while
I was yet a minor, and I resided in the United States while I was a
minor.” Her affidavit filed subsequently shows she was born in
Scotland February 26, 1854; that she emigrated to this country in
1868; that her father on February 8, 1869, before the District Court
of the United States in Utah declared his intention to become a citi-
zen of the United States, and on February 21, 1876, was admitted as
such before the United States Court in that territory, as shown by
~ certified copy of such decree; that she had resided in the State of
Idaho for 20 years past, and during that period had considered her- .
self g citizen of the United States by reason of her father’s prelimi-
nary and final papers, and by virtue thereof has in fact exercised
citizenship rights by taking the elector’s oath and voting for many
-years past at numerous general elections; and that she has at all
times since coming to America regarded same as her home and
country. , :

It is held in the decision appealed from, that as applicant was
past 21 years of age when her father became a citizen of the United
States, she derived no benefit from his citizenship; and in transmit-
ting the appeal, the Commissioner states, referring to the case of
- Boyd »: Thayer (143 U. 8., 135), relied upon by applicant in support
of her contention that her father’s naturalization and her acts under
it effected her own, that the facts alleged do mnot bring this case
~ within the ruling of the court in that case for the reason “she became

a resident of the State of Idaho . .. after the admission of said
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State into the Union; ... and left the Terntory of Utah .
‘before Utah was admitted as a State.” ~

This applicant being past twenty-one years of age When her
father attained his final citizenship, she did not acquire the status
of a citizen also when he acquired that status. Upon the prlnmple
stated and followed in the decision of the Supreme Court in the
case cited, however, she acquired by his declaration of intention to
become a citizen, made while she was yet a minor, the status also of
such declarant which she might complete by securing final citizen-.
ship based thereon. The court state:

) Clearly minors acquire an inchoate status by the declaration of intention on

the part of their parents. If they attain their majority before the parent
_eompletes his naturalization, then they have an election to repudiate the
status  which they find impressed upon them, and determine that they will
accept allegiance to some foreigh potentate or power rather than hold fast
to the citizenship which the act of the parent has initiated for them.

The court stated further that ordinarily the election referred to is
determined by application for full citizenship on the child’s own
behalf, but that accepfance of an actual equivalent in lieu of a
technical compliance is not necessarily precluded, and that one who,
like Boyd in that case, had indisputably evidenced his repudiation
of allegiance to any foreign potentate or power by 1ong‘ exercise in
good faith of the elective franchise, believing himself in law a citi-
zen of the United States by virtue of his father’s stated citizenship
while such one was yet a minor, and by long holding office under.
oath as a citizen of the United States—
was within the intent and meaning, effect and operatlon of the acts of Con-
gress in relation to the citizens of the Territory (of Nebraska), and was made
a citizen of the United States and of the State of Nebraska unde1 the organie
and enabling acts and the act of admission—
it appearing that by said acts referred to those residents were citi-
zens of the Territory of Nebraska not only who were already citizens
of the United States but who had declared their intention to become
citizens of the United States and who, as held, became citizens
thereof when that Territory became a State, as well as their children
who had, like Boyd, thus in fact repudiated foreign allegiance and
in fact asserted allegiance to the United States prior to that State’s -
admission.

This applicant is entitled, under the decision in that case, by virtue
of her father’s declaration, made while she was a minor, of intention
to become a citizen of the United States, to the status also of such .
declarant, and qualified accordingly for making homestead entry.
The circumstances of her case do not bring her within the operation
of the admission acts either of the State of Utah where she formerly
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lived or of the State of Idaho where she now resides, as she was not
a resident of either State at the time of its admission; and wheéther
or not she has in any other manner acqulred the status of a fully
naturalized citizen of the Unlted States it is unnecessary to determine.
on this appeal.

The application is entltled therefore to go to record as an entry,
notwithstanding the Wlthdrawal made J anuary 15, 1913, of all unap-
propriated public lands within this township from entry, settlement
or appropriation except selection by the State of Idaho.

The decision appealed from is reversed.

—_—

INSTRUCTIONS.
February 19, 1914,

ForEST LIED SELECTION—WITHDRAWAT—CANCELLATION IN PART,

The fact that part of the land embraced in a forest lieu selection is within a
power site or other withdrawal does not necessitate cancellation of the
selection in its entirety, but it may be divided and permitted to stand as to
the land subject thereto, upoﬁ designation by the selector of- proper bases
for such portion.

Joxss, First Assistant Secretary:

The Department has considered your [Commissioner of the Gen-
eral Land Office] request for instructions with reference to lieu selec-
tion 04633, Vancouver, Washington, series, pending before the De-
partment upon appeal from your action holding the selection for
cancellation because part of the selected land is included in Power
Site Reserve 272.

Tt appears that the attorneys for the selector request that the land
not involved in the power-site withdrawal be allowed to proceed to
patent, in the absence of other objection, and you suggest that the
selection may be divided, provided the selector “ designates the base
that is to be used in makmg such division and gives substantial rea-
sons for the action desired.” :

No reason of law or administration is known which. would require
that a lieu selectlon, valid in other respects, should wholly fail because
a part of the land is embraced in a power site or other withdrawal,
and the Department is of the oplmon that the selector should be al-
lowed to divide the selection and assign proper bases therefor. The
reason assigned for the contemplated action in this case, and appar-
ent of record, would appear to fulfill the requirement of a substantial
reason for the action desired. v
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INSTRUCTIONS.
February 19, 191/;.

CONTEST AGAINST FOREST LIEU. SELECTION—PREFERENCE RIGHT.

The right of contest and resultant preference right of entry accorded by the
act of May 14, 1880, do not extend to forest lieu selections under the act of
June 4, 1897. .

GOVERNMENT PROCEEDINGS—PARTICIPATION BY INDIVIDUALS.

It is within the sound discretion of the Commissioner of the General Land
~ Office to permit individuals to pa1t1c1pate in government proceedings against
 forest lieu selectlons

Joxgs, First Assistant Secretary:

The Department has considered the petition filed by Horace
Stevens, as attorney for numerous applicants for contest against cer-
tain forest lieu selections, asking the exercise of the supervisory
power of the Department in the matter of a construction, as to such
applicants’ rights, of the act of May 14, 1880 (21 Stat., 140), pro-
viding that:

In all cases where any person has contested, paid the land office fees, and
procured the cancellation of any preemption, homestead, or timber culture entry,
he shall be notified by the register of the land office of the district in which
guch land is situated of such cancellation, and shall be allowed thirty days
from date of such notice to enter said lands.

This petition is filed in view of the holding of the Department, in -
~ a number of decisions hereinafter referred to, to the effect that no
statutory right of contest exists and no preference right accrues as
the result of a successful contest against a forest lieu selection, made
under the act of June 4, 1897 (30 Stat., 36), and in view particularly:
of the large number of contests represented by said Stevens in which -
this holding has been applied or is applicable.

It is urged, earnestly and at great length, that the right of contest
~ and resultant preferénce right of entry given by said act of May 14,
1880, relate as well to forest lieu selections as to preemption, home-
stead and timber culture entries specified in that act. '

The Circuit Court .of Appeals, Eighth Circuit, held, however,
“after a deliberate consideration of all the terms of the act of 1880,
in the light of the legislation for disposition of public lands in force
when it was enacted,” that the preferred right of entry given by
sald act to a successful contestant accrues to the contestant of “ a pre- -
emption, homestead, or timber culture entry only,” and pertains to
no other class of entries. Hartman ». Warren e# of. (76 Fed., 157).

That decision was rendered September 14, 1896, and was followed
December 7, 1908, by the Circuit Court for Oregon in the case of
Howell ». Sappmgton (165 Fed., 944). On February 1, 1890, the
Supreme Court of California also held to the same effect Gray v,
Dixzon (83 Cal,, 33)
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The Department likewise has held there is no statutory right of
contest as against a forest lieu selection, and that no preference right
of entry can be acquired upon the cancellation of such selection as
the result of a contest against same. Harrington ef of. v, Clarke (40
L. D., 197); Bergman et al. ». Clarke (Ibid., 231); De Long w.
Clarke (41 L. D., 278); Christy v. Clarke, unpubhshed decided
September 5, 1912, . :

The contentlon in this petition was partlcula,rly urged by Stevens
as attorney in the last case cited, which was presented by him, and
orally argued, and considered by the Department as a test ’case
among a large number then pendmg before the Department wherein
he appeared as attorney.

Upon reconsideration of the questlon, the Department adheres to
‘the construction of said act as held in the departmental decision re-
ferred to. If not strictly binding upon the Department, the decisions
of the federal and state courts in accord with the Department’s hold--
ing are so strongly persuasive of the correctness of such holding that
the Department is disposed to consider this question as no longer,
if it ever was in reality, an open or doubtful question.

Under this view of the law, it is unnecessary to consider the other
questlons raised as to the procedure with reference to a contest filed
against a forest lieu selection, which is a matter within the province
and discretion, in the first instance, of the Commissioner, under
departmental regulations, particularly where adverse proceedings on
the part of the Government may be involved; and the Department
sees no good reason for changing the rule stated in the decision in the
case of Christy », Clarke, supra, that such contest-applicants may
participate in such proceedings then pending or thereafter brought
- in such manner and to such extent as the Commissioner may deter-
mine is congistent with the public interest.

This petition is denied.

FRANCIS CLARNO.
" Decided February 19, 1914

Miniye CLAIMS IN ALASEA. :
The provisions in the acts* of May 14, 1898, and March 8, 1903, extending the -
homestead laws to the Territory of Alaska, that no entry shall be allowed
extending more than 160 rods along the shore of any navigable water,
and that along such shore a space of at least 80 rods shall be reserved
from entry between claims, have no application to mining claims asserted
under the general mining laws as extended to Alaska.
CONFLICTING REGULATIONS MODIFIED,
Directions given that departmental regulations of July 7, 1913, 42 L. D., 213,
be modified to-conform to the views herein éxpressed.

Jones, First Assistant Secretary: ~
Francis Clarno has appealed from the decision of the Comnus—
sioner of the General Land Office, dated October 11, 1913, wherein
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his mineral entry 01487 made January 21, 1913, for the South Arm
placer mining claims Nos. 1 to 8, inclusive, survey No. 946, and his
entry 01488 for the South Arm placer claims Nos. 9 to 12 inclusive,
survey No. 947, Juneau land district, Alaska, were held for can-
cellation.

After citing certain of the statutes hereinafter mentioned and the
departmental regulations thereunder and having found that the
- two groups of claims formed one continuous body of locations ex-
tending along the shores of navigable waters for a distance of ap-
proximately one and one-half miles, the Commissioner’s decision con-
" cluded as follows:

In view of said acts and regulations thereunder, it will be necessary for
claimant to elect which portion of his claim he will retain. Since the claim
is d1v1ded into two entries, no reason. is apparent why claimant cannot re-
_celve 160 rods along the shore of each entry, if he so desu'es by leaving a
Space of at least 80 rods between them.

You will allow claimant thirty days from notice within which to comply
with the above requirements; in default of which and of appeal, the entries
will be canceled without further notice from this office.

In the brief filed on behalf of the claimant in connection with
his appeal, it is earnestly contended that the acts relied upon, which

_are construed to limit the extent of his locations, pertain only to
homesteads and kindred nonmineral claims in Alaska and are not
applicable to mining claims asserted under the general mining laws
as extended to Alaska by the specific acts passed by Congress.
Owing to the importance of the question involved and the hardships
that will result from a rigorous enforcement of the regulations, the
Department has been induced to re-examine the matter with a view
to .ascertaining whether a correct conclusion has been announced
heretofore. :

The mining laws were first extended to Alaska by the 8th section
of the act of May 17, 1884 (23 Stat., 24). The language used is as
follows:

The laws of the United States relating to mining claimg, and the rights
ineident thereto shall, from and after the passage of this act, be in full force
and effect in said district, under the administration thereof herein provided

for, subjecj: to such regulations as may be made by the Secretary of ‘the Inte-
rior, approved by the President,

On May 14, 1898 (30 Stat., 409), was passed an act, entitled: “An
- Act extending the homestead laws and providing for right of way
for railroads in the District of Alaska, and for other purposes.”

Section 1 of said act is as follows: '

That the homestead land laws of the United States and the rights incident
thereto, including the right to enter surveyed or unsurveyed lands under pro- .
visions of law relating to the__aequisition‘of title through soldiers’ additional
homestead rights, are hereby extended to the district of Alaska, subject to such
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regulations as may be made by the Secretary of the Interior ; and no indémnify;
deficiency, or lieu lands pertaining to any land grant whatsoever originating
outside of said district of Alaska shall be located within or taken from lands
in said district: Provided, That no entry shall be allowed extending more than
eighty rods along the shore of any navigable water, and along such shore a
space .of at least eighty rods shall be reserved from entry between all such
claims, and that nothing herein contained shall be so construed as to authorize
entries to he made, or title to be acquired, to the shore of any navigable waters
within said district: And it is further provided, That no homestead shall exceed
eighty acres in extent.

Section 2 relates to railroad rights of way and provides:

That nothing herein contained shall be so construed as to give to such rail-
road company, its lessees, grantees, or assigns the ownership or use of minerals,
including coal, within the limits of its rights of way, or of the lands hereby

- granted: Provided 'fm"ther, That all mining operations prosecuted or. under-
taken within the limits of such right of way or of the lands hereby granted
shall, under rules and regulations to be prescribed by the Secretary of the In-
terior, be so conductéd as not to injure or interfere with the property or opera-
tions of the road over its said lands or right of way. )

By section 10 of that act provision was made for the appropria-
tion of tracts not exceeding 80 acres occupied for purposes of trade,
manufacture, or other productlve industry. Among others the fol-
lowing limitations were made in that section:
such tract of land ot to include mineral or.coal lands, and 1ngress and egress
shall be reserved to the public on the waters of all streams, whether navigable
or otherwise: Provided, That no entry shall be allowed under this act on lands
abutting on navigable water of more than eighty rods: Provided further, That
there ghall be reserved by the United States.a space of elghty rods in width
between tracts sold or entered under the provisions of this act on lands abutting
on any navigable stream, inlet, gulf, bay, or seashore, and that the Secretary of
the Interior may grant the use of such reserved lands abutting on the water
front to any citizen or ‘association of .citizens, or to any corporation incorpo-
rated. under the laws of the United States or under the laws of any State or
Territory, for landings, and wharves, with the provision that the public shall
have access to and proper use of such wharves, and landings, at reasonable
rates of toll to be prescribed by said Secretary, and a roadway sixty feet in
width, parallel to the shore line as near as may be prachcable shall be re-
served-for the use of the public as a highway.

Section 13 of said act provided for reciprocal rights with respect
to native born citizens of the Dominion of Canada. :
By section 26 of the act of June 6, 1900 (31 Stat., 321, 330), the
mineral land laws were again extended to Alaska in the following

terms:

The laws of the United States relating to mining claims, mineral locations,
and rights incident thereto are hereby extended to the district of Alaska.
That same section provides that the reservation of a roadway 60
feet wide under the 10th section of the above act of May 14, 1898 '

% shall not apply to mineral lands or townsites.”
“The act of March 3, 1903 (32 Stat., 1028), entitled, “An Act to
amend section one of the act of Congress approved May 14, 1898, en-
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titled, ‘An Act extending the homestead laws and prov1dmg for a
right of way for rallroads in the district of Alaska,’” reads in part
as follows:

and no indemnity, deficiency, or lieu-land selections pertaining to any land
grant outside of the district of Alaska shall be made, and no land scrip or
land warrant of any kind whatsoever shall be located within or exercised
upon any lands in said district except as now provided by law: And provided
further, That no more than one hundred and sixty acres shall be entered in
any single body by such scrip, lieu selection, or soldier’s additional homestead
right: And provided further, That no location of serip, selection, or right along
any navigable or other waters shall be made within the distance of eighty rods
of any lands, along such waters, theretofore located'by means of any such
serip or otherwise: And provided further, That no commutation privileges shall
be allowed in excess of one hundred and sixty acres included in any home-
stead entry under the provisions hereof: Provided, That no entry- shall be
allowed extending more than one hundred and sixty rods along the shore of
any navigable water, and along such shore a space of at least eighty rods shall
be reserved from entry between all such claims; and that nothing herein -con-
tained shall be so construed as to authorize entries to be made or title to be
acquired to the shore of any navigable waters within said district; and no
patent shall issue hereunder until all the requirements of sections twenty-two
hundred and ninety-one, twenty-two hundred and ninety-two, and twenty-
three hundred and five of the Revised Statutes of the United States have been
fully complied with as to residetnice, improvements, cultivation, and proof except
as to commuted lands as herein provided.

In departmental regulations of January 13, 1904 (32 L D., 424,
427), issued pursuant to said acts of 1903 and 1898, is contamed the
following paragraph
) No _entry» of any kind in the district of Alaska can however be allowed for

land extending more than one hundred and sixty rods along the shore of any
navigable water, which is twice the extent originally permitted by the act of

1898, and along such shore a space of at least eighty rods is reserved between
all claims, being the same as originally provided in the act of 1898.

In departmental instructions of July 7, 1918 (42 L. D., 218), after
a reference to the departmental instructions of 1904 and the two acts
involved, gave the following directions:

In administering said acts in accordance with such regulations and the in-
structions herein contained, no survey will be approved and no application,
selection, filing, or location will be allowed under any law for such reserved
areas other than for landings or wharves as provided in sechon ten of the
aforesaid act of May 14, 1898. :

The' reservation between claims along navigable waters is absolute, except
as to landings and wharves, and precludes all forms of appropriation under
any law, but the inhibition in the reservation between claims along * other
waters ” applies only to scrip, land warrants, and soldiers’ additional claims.

Upon examination of the two homestead acts, it is observed that
‘there is no express: direction to the effect that the limitations as to
area of claims, the 160-rod shore frontage and 80-rod reserve blocks,

. shall apply to mineral lands or mining claims. In an endeavor to
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construe the several acts applicable to Alaska and give proper opera-
tion to the terms, conditions and limitations prescribed in the laws
affecting lands of different character and different classes of claims,
the Department is persuaded that its regulations of July 7, 1913, go
beyond the requirements laid down by Congress. The, opinion is
now entertained that the two homestead acts mentioned do not in

any manner control, modify or limit the general application and

operation in the Territory of Alaska of the mining laws as the same
have been extended and made applicable thereto. The conclusion
is reached that mining locations and applications and entries there-
for, and surveys thereof, in that Territory are not properly to be
con31dered within the purview or scope of the condltlons and limita-

tions found in said acts of 1898 and 1903. ‘
In this connection, the Department is not unmindful that in the

case of Shirley S. Philbrick (39 L. D., 513), the following language
was used
It is urged in argument by claimants counsel that the effect of such a ruling

as stated above will be to deny the right to make mineral locations within the

reserved areas; that is, if an agricultural claim of this character may not be
located within eighty rods of a mineral claim along the shore, neither can a
mineral claim be located within eighty rods:. of such agricultural claim. It is
not believed that the result suggested will follow as a necessary consequence,
but the question is not now here for determination.

In that case it was held that a soldiérs’ additional clzum could not
be located within elghty rods of a prior coal claim.

As the Department is at present advised, its regulations of Janu-
ary 13, 1904, were never construed, prior to July last, as applicable
to mining claims, either by this office or the Commissioner’s office.
On the contrary, the practice in the office of the Commissioner has
been to allow mineral entries without reference to said instructions
and to approve the same for patent ‘While the Department has not
in any reported case had occasion to comment upon such a practice,
yet no decision is found in which it is even intimated that such regu-
lations and the limitations prescribed by the homestead act, were ap-
plicable to mining claims. It is noted that at no time since the pas-

_sage of the homestead acts referred to have the mining regulations
contained any reference thereto nor, prior to July 7, 1913, have the
¢ conditions and limitations of such acts been construed to apply to
mineral land entries.

Tn view of the foregoing, the Department is of opinion that said
regulations of July 7, 1913, should be reformed and amended so as
to conform with the views herem set forth, and to that end proper
instructions will be issued. = | ;

The Commissioner’s decision herein i accordingly reversed and in

the absence of other ob]ectlons the entries involved will be passed to

- patent.
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INSTRUCTIONS.
Februery 19, 191).

ALLOTMENTS—INDIAN WoOMAN MARRIED To WHITE MAN, :

An Indian woman married to a white man, a citizen of the United States
and the children born of such marriage, if recognized as members of -an
Indian tribe or entitled to be so recognized, are entitled to allotments on
the public domain. under section 4 of the act of February 8, 1887, as
amended by the act of February 28, 1891, 1f otherwise within the terms.
and. conditions of that section.

Joxws, First Assistant Secretary : o

The Department has received your [Commissioner of Indian
Aflairs] request for an opinion as to the right of an Indian woman,
married to a white man, a citizen of the United States, and of the
children of such a marriage to allotments on the public domain
under the fourth section of the act of February 8, 1887 .(24 Stat.,
888), as amended by the act of February 28, 1891 _(26 Stat., 794).
Said section provides; in part, as follows:

That where an Indian not residing upon a reservation, or for whose tribe
no reservation has been provided by treaty, act of Congress, or Executive order,
shall make settlement upon any surveyed or unsurveyed lands of the United
States not otherwise appropriated, he or she shall be entitled, upon application
to the local land office for the district in which the lands are located, to have
the same allotted to him or her, and to his or her children, in quantities and
manner as provided in this act for Indians residing upon reservations.

The amended section differs from the original only in the first
part theréof, which provides “ That where any Indian entitled to
allotment under existing laws shall make settiement,” etc. =

Other legislation bearing on the fourth section is found in section
17 of the act of June 25, 1910 (36 Stat., 855), but it does not mate-
rially affect the question involved herein.

In circular of September 17, 1887, rules and regulations were pre-
scribed under the fourth section of the act of February 8, 1887, for
making allotments to Indians on the public domain, among which
was the following: o

Indian women, married to white men, or to other persons not entitled to .the
benefits of this act, will be regarded as heads of families. “The husbands of
such Indian women are not-entitled to allotments, but their children: are.

Here is a recognition, amounting to a construction of the law, that
an Indian woman married to a white man, a citizen of the United
States, and the children born of such a marriage, are entitled to
‘allotments under the fourth section, regardless of the fact that the
woman is so married and although such recognition may not be in
harmony with the general rule that among free people the children
of married parents follow the status or condition of the father in
the matter of citizenship. - : : :
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In the case of Black Tomahawk v. Waldron (13 L. D., 683), which
4nvolved an application for allotment on tribal or reservation lands
under a special act, and not on the public domain, it was held:

The common law rule that the offspring of free persons follows the condi-
tion of the father prevails in determining the status of children- born of a
white man, a citizen of the United States, and an Indian woman his wife.
Children of such parents are, therefore, by birth not Indians, but citizens of
the United States, and consequently not entitled to allotments under the act
‘of March 2, 1889. i ) i

But in a subsequent decision of the same case (19 L. D., 811), it
was held: ‘

A claim of membership in an Indian tribe may be established by the laws
and usages thereof, although such recognition may not be in harmony with
the general rule that among free people the child of married parents follows
the condition of the father. .

The rule prescribed in the circular of September 17, 1887, ap-
pears to have been followed in making allotments on the public
domain under the fourth section, regardless of the above decisions
in Black Tomahawk ». Waldron, until decision was rendered in the
case of Ulin ». Colby (24 L. D., 811), wherein it was held:.

Children born of & white man, a citizen of the United States, and an Indian
woman, his wife, follow the status of the father in the matter of citizenship,
and are therefore not entitled to allotments under section 4, act of February
8, 1887, as amended by the act of February 28, 1891. :

"The case of Ulin ». Colby involved an application for allotment’
under the fourth section of the act of February 8, 1887, and,
although referring to the above rule prescribed in the circular of
September 17,1887, and toboth of the above decisionsin Black Toma-
hawk ». Waldron, and also quoting from the second decision thereof,
the ruling as laid down in the first of said decisions Was neverthe-

" less followed. ' : o
The question now presented by your office is in view of depart-
mental instructions of May 8, 1907 (85 L. D., 549), which overruled
Ulin ». Colby. These instructions were issued in view of a letter
from your office from which it was inferred that since the decision
. in the case of Ulin ». Colby, the rule had been to deny others than
full-blood Indians allotments under the fourth section. In said
instructions, after pointing out *That there is such a discrepancy
between the syllabus of Ulin ». Colby ... . . and the principle
clearly expressed in Black Tomahawk v. Waldron (19 L. D, 311},
" that Ulin ». Colby will be disregarded hereafter in deciding ques-
tions of allotments,” it was further stated: .
If the practice has been to refuse allotment to those having white blood, it

was a mistake. The quantum of Indian blood or of white blood possessed by
the appliecant does not control and should not, of itself, influence the decision
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as to his right to an allotmenf. One who. is recognized by the laws and usages
of an Indian tribe as a member thereof, or who is entitled to be so recognized;
must be held qualified to take an allotment out of the public lands under the
fourth section of the act of February 8, 1887, as amended by the act of Febru-
ary 28, 1891.

In regard to this ruling, your office states:

It would seem from the foregoing that children of Indian blood born to an
Indian woman, married to a white man, a citizen of the United States, are
entitled to allotments on the public domain regardless of the common law rule
that offspring of free persons follow the status of the father thus making such
children citizens of the United States. . . . . Further, that the principle
. laid@ down therein is broad enough to include and should be extended.to in-

clude Indian women married - to white men, -citizens of the . United
States. ., . .

Ag said in departmental decision of May 3, 1907, the degree of Indian bhlood
or of white blood possessed by an applicant does not and should not. control
in the decision as to his right to have allotment. ~Neither should the question
of the citizenship of the father be injected into an application in order to deny
the right of his minor children born of an Indian mother to allotments on the
public domain, The same may be said with regard to the Indian mother. If
she is an Indian and entitled to an allotment under existing law, she should
be accorded that right regardless of whether her hushand is or is not a citizen
of the United States.

The effect of the instructions in 85 L D., 549, overrullng Uhn o,
Colby, was & return or an adherence to the above rule as prescribed
in circular of September 17, 1887. Said rule, providing, as it does,
that Indian women married to white men will be regarded as heads
of families, carries a recognition that a claim of membership in an
Indian tribe may be established, contrary to the general rule, by the
laws and usages of the tribe. This principle was announced in Black
‘Tomahawk ». Waldron (19 L. D.; 811), but that case involved an
allotment of tribal lands. That the same rule, however, is equally
applicable under the fourth section involving allotments on the pub-
lic domain, is confirmed by the instructions in 85 L. D., 549. That
such is the proper rule as regards allotment under the fourth section
was also indicated in 8 L. D., 647, when the act of 1887 was before
the Department for constructmn soon after its passage. It was then
held: ‘ ,

Viewing the act in all its parts, thus gathering all its purposes and its whole
scope, it would seem that it must have been the purpose of Congress to a_.llot
to . Indians, not living on a reservation, or for whom no reservation has been
provided, and to the minor children of such'Indians, lands to the same extent,
in the same manner, under the same restrictiqns and limitations, mufatis
mutandis, as were enacted in the case of Indians living upon reservations; with
the additional requirement, however, of actual settlement on the tract apphed
for by the non-reservation adult Indians.

The fourth section provides that an applicant for allotment there-
under shall make settlement upon the land he desires to have allotted
to him. The circular of September 17, 1887, requires, among other
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things, that such Indian applicant shall make -oath to that effect.
The fourth section also authorizes an Indian, upon application, to
have allotments made to his minor children. This authority, how-
ever, extends only to those cases where the parent has made settle-
ment upon the public domain under said section (40 L. D., 148):
The law, as construed, only permits one entitled himself under the
fourth section to take allotments thereunder on behalf of his minor
children or of those to whom he stands in loco parentis (41 L. D.,
626). The above qualifications must, therefore, appear in add1t10n
. to the showing that an applicant under the fourth section is a recog-
nized member of an Indian tribe or is entitled to be so recognized.
Your are, accordingly, advised that the right of an Indian woman
married to a white man, a citizen of the United States, and of the
children born of such a marriage, to allotments under the fourth sec-
tion is to be determined not with reference to the citizenship of the
husband or the guantum of Indian blood possessed by the children,
but with reference to whether they are recognized members of an
Indian tribe, or are entitled to be so recognized, and are otherwise
within the terms and conditions of said section as to settlement on

the public domain.

TACOMA AND ROCHE HARBOR LIME 0.

Decided February 21, 191},

MINING OrLATM—WXPENDITURE AS BASIS FOR PATENT—WacoN RoAD OR TRATL.
A wagon road or trail constructed in good faith and for the manifest pur-
pose of aiding in the conduct of mining operations on the particular claim
to which it is sought to be accredited, is available toward meeting the
) statutory requirement concerning expenditure as a basis for patent.
CONFLICTING DEPARTMENTAL DECISIONS MODIFIED,
Departmental decision in Douglas and Other TLodes, 34 1. D, 556, and
Fargo No. 2 Lode Claims, 37 L. D., 404; modified.

J oxEs, First Asswtcmt Secretary

Thls is an appeal by the Tacoma and Roche Harbor Lime Com-
pany from the decision of the Commissioner of the General Land
Office of November 26, 1912, holding for cancellation its mineral
entry, No. 02426, made February 18, 1912, at Seattle, Washington,
for the Marble Q,uarry, Marble Grulch Marble Mount, Marble Dale,
Marble Wonder Marble Cliff, and Marble Beauty placer claims,

o survey No. 948, as to the ﬁrst~ment10ned claim. -

These clalms were embraced in mineral entry No. 01665, made
November 11, 1909, and March 8, 1910, by the same entryman. Min-
_eral survey 948 was made December 10 to December 24, 1908, the
mineral surveyor returning- certain cuts and excavatmns upon all
" the clamls, of a total va,lue of $3, 591 as unprovements common to
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all, and accredited a one-seventh interest, or $518, to each. On the
Marble Quarry he reported a discovery cut,; valued at $50. May 28,

-1910, the Commissioner refused to accept these excavations as com-

mon improvements, and held the entry for cancellation as to the
Marble Gulch, Marble Quarry, Marble Wonder, and Marble Beauty
claims.

The entryman appealed to the Department. During the pendency
of that appeal, there was filed a veport, dated December 27, 1910,
based upon a survey made July 2 to August 19, 1910, by another

_ mineral surveyor. 'This report sought to accrecht portions of a

trail, stated to have been constructed for the benefit of a group ot
twelve placer claims, consisting of the above seven claims, and the
Carbonate and Calmte survey No. 909, and the Marble Gem Marble
King; and Marble J ack claims, survey No. 977, as a common im-'
provement This report as to the Marble Quarry claim, returred,

in respect to this trail a one-half interest in one portion, valued at
$18.33, and the following undivided interests in different portions
in connectmn with others of the group of twelve claims, to wit, a
one-fifth interest, valued at $90.50; a one-sixth, at $10.33, a. one-
fourth, at $5; a one-third, at $12; a one-half, at $6, and in ancther
portlon a full interest, valued at $3, or a total value of the various
trail items of $145.16. This report also returned a cut, with a 15 to

97 foot face, and from 5 to 40 feet wide, valued at $400' and a one-
" gixth 1nterest in a-cabin situated upon the Marble Jack claim, used

as a tool house and for living quarters, and asserted to be an improve-

_ ment common to the Marble Quarry, Marble Beauty, Marble Wonder,

Marble King, Marble Jack, and Marble Gem claims. The cabin was
valued at $210, the value of an undivided one-sixth interest being $35.

By decision of J anuary 28, 1911, the Department affirmed the Com-
mission’s action of May 28, 1910, holding mineral entry No. 01665
for cancellation, as above stated. As to the trail and cabin em-
braced in the supplemental mlneral surveyor’s return, the Depart-
ment said:

Since the appeal the showing has been supplemented, under a certificate by'
& mineral surveyor, based upon an examination and survey of improvements-
by him extending from July to October, 1910, all of which was several monthg
subsequent to the mineral entry. The principal items thereunder are what
appear to be other or enlarged cuts upon the claims affected by the Commis-
sioner’s order and the trail or trails which are set forth-in detail. ‘

Suffice it to say that even if the cabin and-trails were held to be acceptable
common improvements in such a case under the statute, their value is insuffi-
ment to afford the requisite credits except in connectlon with the open cuts
upon which appellant also relies, . . . .

On the other hand, it does not appear whether the improvements covered by
the supplemental showing were made before the expiration of the period of
publication of the notice of the patent apphcatlon, and in any event the further

85017—voL 43—14———-9
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showing properly should first be passed upon by the Commissioner, as was
the design and purpose of his order. The latter particular is also true-as to the
other matters included in the order.

The case is therefore remanded with the direction that the appellant be
afforded a further opportunity to amplify its supplemental showing in behalf
of the entry, as far as the facts will permit to be followed by the appropriate
judgmeént on the merits; and except as thus modified the order. of the Comi-
missioner is affirmed.

Thereafter, the entryman relinquished mineral entry No. 01665,
and August 25, 1911, filed the application upon which the present
entry is based, pubhcatlon of notice being had from August 81, 1911,
-to November 2, 1911. ) .
" An affidavit by Arthur E. Burr and Julius Hauan executed De-
cember 16, 1911, was filed, which asserted the followmg improve-
ments upon the Marble Quarry placer:

1. An’ open cut, N. 82 deg. 16’ W. 420 ft. from Cor, No. 8, 27 x 40 x 14 ft.

Value $400.00.
' 2. Portion of Trails fo be cred1ted to this claim $35.00.

3. A log cabin 755 ft. §. 40 deg. 32’ W. from Cor. No. 2, 21 x 14 ft, used in
common as tool house with 5 other placers owned by ‘this applicant. Value of

1/6 interest $35.00.
4. An open cut near S, W. corner, 16 x 28 x 24 ft, all in solid hmestone,

value $470.00.

5. Interest in trails to be credited this claim, $144 33.

August 7, 1912, the Commissioner as to this affidavit pointed out
that it was not certlﬁed by the surveyor-general and required the
claimant to submit a showing of improvements certified by the
United States surveyor-general. A third mineral surveyor reported,
‘September 24, 1912, and based upon that report and the preceding
surveys, the surveyor-general certified that there were the following
improvements upon the Marble Quarry placer :

1. An open cut, $50.

2. An open cut, $400.

"8, One-sixth interest in cabin, $35

4, Trail, $147.

Total value, $632.

By decision of October 15, 1912, the Commissioner held that work
done on a cabin or trail is not available toward meeting the require-
ments of the statute respecting expenditures prerequisite to patent,
and required the entryman to show other and sufficient improve-
ments made on or for the benefit of the Marble Quarry claim subse-
quent to location and prior to the expiration of the period of pubh-
cation.

In response to this the entryman made a showing to the effect that
- these claims lie upon the side of Palmer Mountain, which rises very
steeply, the sides being for many thousand feet so precipitous that
they can not be scaled, making the construction of the trail neces-
sary. It was contended that the construction of the trail was in-
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dispensable before any work on the claims could be done, so as to
enable the claimant to reach the property with the necessary tools
and implements, to place machinery and structures suitable for
removing the mineral deposits, and to afford access for workmen
and employees, for the carrying in of supplies and carrying out the
product of the mines. This showing was held insufficient by the
Commissioner in the decision now under review. The trail lies partly
within and partly without the boundaries of the group of twelve
claims, a branch of it extending into the Marble Quarry.

The appellant contends that work upon a road or trail may prop-

" erly be accredited as annual assessment or the development work re-

quired as a prerequisite to the issuance of patent. In support of this

. contention he refers to a statute of the State of Washington, section

7371, Remington & Ballinger’s Annotated Codes and Statutes of
‘Washington, 1910, which provides in part:

Any mining district shall have the power to make road building to mining
claims within such district applicable as assessment work, or improvement upon
such claims: Provided, That rules pertaining to such road building shall. be
made only at a public meeting of the miners of such district regularly called
by the mining recorder of such district: . . . such meeting to designate -
where, when, and how such road work shall be done, and shall designate
some one of their number who shall superintend such road building or construe-
tion, and who shall receipt for such labor to the .performer thereof, such receipts
to be filed with the county auditor of the .county in which such work is per¥
formed by the holder or holders of such receipts, and shall be received as prime
Jacie evidence of labor performed as annual assessment work upon such claim
or claims, as may be designated by an affidavit or oath of labor. -

Section 2324, Revised Statutes, provides:

The miners of each mining distriet may make regulations not in conflict
with the laws of the United States, or with the laws of the State or Territory
in which the district is situated, governing. ... the amount of work neces-

~sary to hold possession of a mining claim, subject to the following require-

ments: . . . On each claim located after the tenth day of May, eighteen hun-
dred and seventy-two, and until a patent has been issued therefor, not less
than one hundred dollars’ worth of labor shall be performed or improvements
made during each year. .

Section 2325, Revised Statutes, requires a certificate by the surveyor-
general that “ five hundred dollars’ worth of labor has been expended
or improvements made upon the claim,” by the mineral entryman or
hig grantors. : o o

Assuming, without deciding, that the legislature of the State of
‘Washington has the power under the above sections of the Revised
Statutes to establish rules as to what shall constitute labor or im-
provements upon -a mining claim and to delegate that power to a
mining district, it should be ‘pointed out that the record in this case
fails to disclose that the land lies within any organized mining dis-
trict, or, if so, that such district has complied with the requirements

~ of the State statute. '
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" The appellant contends, however, that even outside of the State
statute work upon a road or trail affording access to a mining claim
- can properly be accredited as assessment or development work, citing
the cases of Doherty et al. ». Morris (28 Pac., 85) and Sexton et al.

v. Washington Mining and Milling Company (104 Pac., 614). The

apparent conflict hetween these decisions and certain holdmos of this
Department has caused me to consider the question 1nvolved anew.

In Doherty ». Morris the Supreme Court of Colorado held that a

road constructed to afford access to two adjoining lode claims, held

" in separate ownership, but built in conjunction, could properly, to
the extent of the expenditure by each owner, be accredited as annual
assessment work to each claim. The court said at page 86:

- The parties substantially agree that no ordinary development work was actu-
ally done within the surface boundaries of the eclaim. It is, however, strenu-
ously contended that the law in this particular Was.eomplied with by the con-
struction of a wagon road up Cottonwood gulch to the Great Republican and
Little Mattis, adjoining claims. 'We do not hesitate to assert -that labor per-
formed by the owner of-a mine in constructing a wagon road thereto for the
purpose of better developing and operating the same may be treated as a com- .
pliance with the law relating to annual assessment work thereon.

In Sexton-e¢f al. ». Washington Mining and Milling Company,
supra, the Supreme Court of Washington held that, independent of
the State statute above quoted; the payment of $400 in the construc-|
tion of a road by the owners of four contiguous claims was available
as assessment work. The road there crossed one of the claims ini
controversy’ and the expense of the construction within the bounda-
ries of such claim exceeded the sum of $4:00 The court stated the

" question before it at page 615:

- -Can. the construction of a road, without the boundaries of a mining claim, be
credited as assessment work upon such clalm such road providing access t0 |
such claim and others contiguous thereto, and being built for the henefit of
mines and mining claims in the district?

. The court answered this question at page 616:-

the building and counstruction of roads which can and are 1ntended to be used
“in the general development of the mining property 1s a doing of -assessment and
improvement work Wlthln the meaning of the law.

“In Emily Lode (6 L. D. 220) the improvements 1ncluded a trail
three-quarters of a mile in length and a wagon road one mile long.
The trail-and road were built to carry the ores from the Emily Lode
to its owner’s smelter situate upon a mill site. The report states that
only a small portion of the road or trail lay within the. surface
boundaries of the Emily Lode but that it was nsed for development .
of that claim: The Department stated the questmn raised at page
221‘; :

" The sole question presented by the appeal is, can the improveinents made
outside of the surface boundaries of the claim as shown by said certificate,
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be considered as a part of the five hundred dollars required to- be oxpended
upon the claim?— :

and held that the trail and road having been built to carry the ores
from the claim to the company’s smelter were properly accredltable
‘as a mining improvement.

In Alice Edith Lode (6 L. D., 711), the entire cost of a road built
for the improvement of two groups of claims was sought to be
accredited to one claim. This the Department declined to permit,
saying at page 713: '

Such being the fact, it must be held that, even if 1t were to be-conceded that
‘the making of a road outside the exterior boundaries of a claim but leading
to it could be treated as a part of the improvement and devvelop);'nen't of the
claim (which is not done herein), nevertheless the expenditure on the road in
question .could not be credited to the one claim here under consideration, '
since to do so would be to credit this claim with work done and expenditure
made in part for other claims or lodes.

In White Cloud Copper Mining Company (22 L. D, 252) the
_Commissioner stated the facts as follows:

TPive hundred and twenty-five feet of a road one mile in length, no part of ~
which is upon the cldim is also reported as having been built for the benefit
of the claim and is valued at $700.00. A road is not necessarily a mining
improvenien_t. The construction of a portion of a road not upon Jthe claim
cannot be accepted as a compliance with the law relative to expenditure upon
mining  claims.

The Department held at page 253:

In the case at bar five hundred and twenty feet of a road a mﬂe long are,
sought to be credited as an improvement o the claim. Other five hundred
and twenty feet of the same road are eeltlﬁed to as the improvements to be -
applied to another claim. .

The work done ‘on different p01t10ns of the company’s road cannot in this
manner be credited to its different claims. Your office correctly held that the
claimant is not entitled to a patent on the improvements shown. '

In Douglas and Othgr Lodes (34 L. D., 556) it was held (syllabus) :

The cost of construction of such portions of wagon roads, used in the trans-
portation of supplies to and ore from a mining claim or claims, as extend beyond
the boundaries of the latter can not be accepted in satisfaction of the statutory
requirement with respect to the expenditure in labor or improvements for
patent purposes, the connection between the outlying portions of the roads
and active mining operations or development being too remote to justify their
acceptance,

TIn Fargo No. 2 Lode Clalms (37 L. D., 404) the Department held
(syllabus) :

No part of a wagon road, lying partly within and partly without the Timits
of a group of mining claims, constructed and used for the purpose of trans-

portmg machinery and supplies to, and ore: from the group, is available toward
meeting the requirement of the statute respectmg expendltures prerequisite to
patent.
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At page 407 it was said: : )

Respecting the availability, as a mining improvement, of a wagon road, lying
partly within and partly without the. limits of a group of mining claims, con-
structed and used for the purpose of transporting machinery and supplies to,
and ore from, the group, the Department, in the case of Douglas and Other
Lode Claims (84 L. D., 556), held that the outlying portion of such a voad is
too remotely connected with active mining operations on a group of mining
claims to justify its acceptance as'a credit towards meeting the requirements of
the law in the matter of expenditures therefor. If the outlying portion of such

‘a road is, for the reason. stated in that decision, unavailable in patent pro-

ceedings as a mining improvement, a portion of such a road lying within a
claim would seem to be equally unavailable; for it is manifest that the latter
portion, if used only for ‘the purpose of transporting ‘supplies to, and ore
from, a claim, is no more intimately connected with active mining operations.
thereon than would be a portion .of the same road, similarly used, 1y1ng out-
side the limits of the claim. The transportation of supplies to, and ore from,

the claims here in question Is the. only purpose for which the wagon road,

whose value is sought to be accredited to said claims, is alleged to have been
constructed or used. The Department is therefore of opinion, that under the
circumstances’ disclosed in this case none of the claims here in question is en-
titled to be accredited with the value or cost of any portion of saild wagon
road, whether situated without or within the limits of the group, and so holds.

In Gird ». California Oil Company (60 Fed. Rep., 531) a road
was attempted to be accredited as annual assessment work to a large
number of scattered noncont1guous claims in accordance with the
rules of the local mining district. This the court refused to permit,
saying at page 542:

But the local rules, in so far as they conflict with the act of Congress are,
of course, of no avail, and that, as has been repeatedly stated, requires an an-
nual expenditure of $100 in work or improvements on each claim, provided that,
where the claims are held in common, such expenditure may be made. upon
any one claim. But, to come within this latter provision, the claims so held
in common must, as said by the Supreme Court in Chambers v. Harrington,
supre (111 T. 8, 350), be contiguous, and the labor and improvements relied
on must, a8 held in Smelting Company ». Kemp, 104 U. §., at page 655, be

"~ made for the development of the claim to which it is sought to apply them;

that is, in the language of the Supreme Court, “to facilitate the ettlactlon of
the minerals it'may contain.”

Lindley on Mines, Second Edltlon, Secs. 629 and 631, lays down
the rule as follows:

Roadways are necessities, and where such have been eonstructed on the
claim for the manifest purpose of assisting in the development of the mine,
such as transporting machinery and materials to and ore from the mine, it is
a legitimate expenditure. But manifestly such a roadway constructed for the
purpose of reaching other properties would not satisfy the law.

% * * * * * i

As we have heretofore -observed, roadways are. necessary, and where con-
structed in good faith and for the manifest purpose of aiding in the conduct
of mining operations on the particular claims sought to be represented by this
character of work, the cost of their construetion in connection with active min-
ing operations may be entitled to consideration; but this rule is to be applied.
cautiously and on the lines of obvious comsmon sense. In a general way, all
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roads within a mining district are convenient and necessary; but to say that
work done upon the general highways within a mining district may be done by
mining locators and applied in lien of assessment work on their respective
claims would be absurd. A road is not mecessarily a mining improvement.
The construction of a road, no portion of which is on the claim, and which is
not intended to be used in connection with such -claim, cannot be accepted as
a compliance with the law relative to annual expenditure.

I am of the opinion that the proper rule is as above laid down by
Mr. Lindley, that the decision of this Department in Douglas and
Other Lodes and Fargo No. 2 Lode Claims, supra, went too far and
should be modified to the extent indicated. ' .

In the case now under consideration the Commissioner held that
.a road or trail could in no event be accredited as an improvement to.
‘2 mining claim. While-this holding is apparently in harmony with
the decisions in Douglas and Other Lodes and; Fargo No. 2 Lode
Claims, supra, it is, as applied to the facts of this pa,rtlcular case,
which clearly establish that the trail is a proper mining improve-
ment, erroneous. This statement, however, is made with no inten-
tion of adjudicating the question of whether the portion of the trail
sought to be accredited to-the Marble Quarry Claim is properly
accredltable to it in the manner sought as part of an 1mprovement
common to the twelve claims. The questions involved in determin-
ing the applicability of the trail as a common improvement have not
been pasbed upon by the Commissioner and should be passed upon
by him in the first instance. ‘

The matter is accordingly remanded for further proceedings in
harmony herewith. This renders it unnecessary to pass upon thé
question of whether the cabin upon the Marble Jack Claim can be

accepted as a mining lmprovement or as-an improvement common to
the sm clalms : .

—

FO-RT PECK LANDS—DESERT ENTRIES—EXAMINATION OF LAND.
' SuppLEMENTAL REGULATIONS. v

DrparrMENT OF THE INTERIOR, .
Generar Lanp Orrice,
Washington, February 25,191},
The HONORABLE SECRETARY OF THE INTERTOR.

Str: Your attention is called to paragraph 16 of the regulatmns
opening lands within the Fort Peck Indian reservation, in Montana,
which reads as follows (42L D., 267, 270) :

Applicants will not be required to swear that they have seen or examined
the land, before making.application te enter, and the usual nonmineral and
nonsaline affidavits will not be required with dpplication to enter made prior
to June 30, 1914, but evidence of the nonmineral and nonsaline character of the

-1ands entered before that date must be furnished by the entrymen before thelr
final proofs are accepted.
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In the opinion of this office, desert land entries for said lands
‘should not be allowed to persons who have not familiarized them-
selves with the character of the land and the possibility of obtain-
mg water for the irrigation' thereof, and, under said regulation,
prior to June 30, 1914, neither homestead entrymen nor desert land
. entrymen need swear, When they present their applications to enter,
that they have personally examined the land.

Persons who wish to make desert land entries of these lands,
under numbers assigned to them, may present their applications to
enter at any time within ten days from the dates of their selections,
and may examine the lands either before making their selections or
before the expiration of such ten days. In the opinion of this office -
they should be required to do so and to make the same showing in
their applications to enter, as to a previous examination of the lands,
its nonmineral and nonsaline .character, and otherwise, which is
requlred in other cases where desert land applications are presented.

It is therefore recommended that said paragraph be amended to .
xead as follows:

Persons applying to. make homesfead entries of these lands prior to June 30,
1914, will not be required to swear that they have seen or examined the land
before making applications to enter and will not be required to furnish the
usual nonmineral' and nonsaline affidavits with their applications, but must
‘furnish evidence of the nonmineral and nonsaline character of the lands be-
fore their proofs are accepted. Persons applying to make desert land entries
of these lands must personally examine the lands either before or after nfn_aking
their selections and before presenting their applications to enter. Such persons
will be required to make the same showing in their applications to enter, as
to a previous examination of the lands, its nonmineral and nonsaline char-
seter, and otherwise, which is required in other cases where desert land appli-

cations are presented.

Very respectfully, ‘
Cray TarLmaw, Commissioner,

Approved, February 98, 1914:
A, A, Joxes, ,
Iirst Assistant Secretary.

CERTIFIED COPIES OF RECORDS.
CIROULAR,

DepParRTMENT oF THE INTERIOR,
GENERAL Laxo OrFice,
Washington, February 26, 1914,
Recisters ANp RECEIVERS, : :
United Sta,tes Land 0778068.

Sms: The Comptroller of the Treasury, in a decision dated J anu-
ary 19, 1914, holds that the act of August 24, 1912 (37 Stat., 497),
was not intended to apply to registers and receivers.
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Under the 1nterp1 etation placed upon said act by the Depaltmen’c
circular No. 180 was issued October 17, 1912 (41 L. D., 333), which

should henceforth be disregarded by you. The use of the seal fur-

nished you should be discontinued, and the disposition of all moneys
received for copies of your records will be governed by the apphcable

laws without regard to the provisions of sald act.
Very respectfully, v .
' : Cray Taurman, Commissioner.

Approved, February 26, 1914: ‘

A, A, Joxzs,
F irst Asszstcmt Seoremry

WILLIAM A, HARE,
Deéided February 28, 1914.

ApyorNiNe FarM ENTRY—ARL‘A oF ORIGINAL FarM.

Section 2289, Revised Statutes, does not limit the area of the original farm
that may serve.as the basis for an adjoining farm-entry under that section,
except to provide that the original and adjoining farms shall not together
exceed 160 acres; so that any farm holding, no matter how small the area,
may be made the basis for an adjoining farm entry

- Joxws, First Assistant Secretory:

William A. Hare appealed from decision of the Commigsioner of -

- the General Land Office of July 1, 1912 canceling his adjoining farm

entry for S. 4 SE. 1 and NE. lSE %, Sec. 28, T 11 N,R. 15 W,
Little Rock, Arkansas, as additional to his orlgmal farm for part of
NE. : NE. ;,Sec 33, NW. 1 NW {, Sec.-34, and SW. + SW. £, Sec. 27,
T.11 N, R. 15 W. )

March 21, 1906, Hare made entry on which he submitted final
proof April 29 1911 but certificate was withheld on protest.

Section 28 was W1thdrawn by executive proclamations of March 6, .
1908, and February 25, 1909, for Ozark National Forest. August 1,
1911, the Commlssmner chrected proceedings against the entry on the
charde preferred by an officer that claimant was not qualified to make-
adjoining farm entry because he did not then own the land claimed as
the original farm; that the land claimed as the original farm em-
braces only four and a half acres; and is insufficient base for adjoin-
ing farm entry: The charge was served and denied, hearing asked
and had December 5, 1911, evidence being taken before a designated
officer at Clinton, Arkansas The local office found for claimant,

' recommendmg dismissal of ‘the proceeding. The Comm1ss1oner
found the first charge not proven, and, as to the second charge, that

less than a Government subdivision can not be made basis of an -
adjoining farm homestead entry: wherefore he reversed the action
of the local office and held the entry for cancellation. The Comm1s-
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sioner cited as anthority for his decision that in case of William F.

Roedde (89 L. D., 365). In Roedde’s case, cited, it will be seen that
the bases for his adjoining farm entry were three town lots, being
lots 1 and 5, block 7, and 1ot 22, block 6, in townsite of Crescent Mills.

The Department held—« : B

that to be avallable as the basis f01 an adjoining farm entry, a tract re11e6.
upon for that purpose should, at the date of the additional entry, occupy such
a status that it might, if vacant on the records of the local. office, have been
- included in the entry, the area originally owned being regarded, for adminis-
trative purposes, as constituting a part of the entered area. It is on this
theory only that a continuance of the entryman’s residence on, and cultivation
of, the area originally owned can be accepted as fulfilling the requirements of
the homestead law with respect to the additional areas. )

Tt is well settled that land that has been appropriated to urban uses is not sub-

ject to homestead settlement and entry. (Norman Townsite . Blakeney, 13

L. D., 399; Walker v. Lexington Townsite, 13 L. D.; 404; Guthrie Townsite ».
Paine et ol., 18 T. D., 662; North Perry Townsite ¢. Linn, 26 L. D., 893; Need-
ham ». Northern Pacific B. R. Co., 26 L. D., 444; Turnbull ». Roosevelt Town-
site, 34 L. D., 94; Aztec Land & Cattle Co. v. Tomlinson, 35 L. D., 161.)

It is evident, from the description the present applicant gives of the land
sought to be used as the basis of an adjoining farm entry, that it has been
appropriated to urban uses, in other words, is a town lot; and the Department
is of opinion that ownership of and residence on & town lot bordering on public
land subject to entry can not be made the basis for entry of the latter under
the provisions of section 2289, Revised Statutes, above quoted. The application,
therefore, even if perfected so as to meet the requirements of the decision of
the Commissioner, could not be allowed, and, accordingly, will be rejeected. -

The reason for this decision is stated that the land sought to be

used as a basis of the adjoining farm entry had been appropriated to

urban uses. It was not an agricultural holding. . This was the con-
trolling fact in the case, and is wholly wanting in the present one.
The adjoining farm homestead act does not prescribe the form or the
area of the original farm. Provided only it is a farm holding,
the area is of no consequence, and there is no requirement that the
original farm holding shall consist of a Government subd1v1s1on, or
of any area or part of one. »

The decision ig therefore reversed,; and if no ob3ect10n appear final
proof will be accepted, and case passed to patent.

SOLDIERS’ AND SAILORS’. HOMESTEAD RIGHTS,.
CIRCULAR.

DePARTMENT OF THE INTERIOR,
GENERAL LaNp OrFICE,
‘ Washington, D. O., February 28, 191}.
1. Any officer, soldier, seaman, or marine, who served for not less
than ninety days in the Army or Navy of the United States during

5
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the civil war and who was honorably discharged and has remained
loyal to the Government, and who makes a homestead entry, is entitled
under section 2805 of the Revised Statutes and the act of June 6,
1912 (87 Stat., 123), to have the term of his service in the Army or
Navy, not exceedmg two years, deducted from the three years’ resi-
dence required under the homestead laws.

Similar provisions are made in the acts of June 16, 1898 (30 Stat.,
478), and March 1, 1901 (31 Stat., 847), for the beneﬁt of like persons
who served in the late war with Spam, or during the suppressmn of
the insurtection in the Philippines.

2. A soldier or sailor of the classes above mentioned who malkes
entry as such must begin his residence and cultivation of the land
~ entered by him within six months from the date of filing his declara-
tory statement, but if he makes entry without filing a declaratory
statement he must begin his residence within six months after the -
date of the entry. Thereafter he must continue both residence and
cultivation for such period as will, when added to the time of his
military or naval service (under enlistment or enlistments covering
war periods), amount to three years; but if he was discharged on
account of wounds or disabilities incurred in the line of duty, credit
for the whole term of his enlistment may be allowed; however, no
patent will issue to such soldier or sailor until there has been resi-
dence and cultivation by him for at least one year, nor until a habit-
able house has been placed upon the land. If the soldier’s military
service was sufficient in duration to require only one year’s residence
arid improvement upon the claim, the entryman must perform such
an amount of cultivation as to evidence his good faith as a homestead
claimant. If his military service was of such limited duration as to
require more than one year’s residence upon the claim, he will be
required to perform cultivation to the extent of one-sixteenth of the
area of the entry, beginning with the second year thereof, and if proof
is not submitted before the third year he must also cultlvate at least
one-eighth of the entry beginning Wlth the third year and contmumg
to date of proof.

3. No credit for military service can be allowed where commuta-
tion proof is submitted.

4. A party claiming the benefit of his military service must file ‘
with the register and receiver a certified copy of his certificate of
discharge, showing when he enlisted, when he was discharged, and
the organization in which he served, or the affidavit of two respectable,
disinterested witnesses, corroboratlve of the allegations contained
in his affidavit on these points, or 1f neither can be procured, hle'
own affidavit to that eﬂ’ect
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PERIODS OF SERVICE FOR WHICH CREDIT MAY BE GIVEN IN LIEU OF
RESIDENCE. ' '

5. In determining the rights of parties under sections 23042309
of the Revised Statutes the civil war is held to have lasted from
Aprll 15, 1861, to August 20, 1866 ; the Spanish war and Philip-
pine 1nsurrect10n from April 21 1898 to J uly 15, 1903.

No -credit for military service can be given unless a soldier or
sailor served for at least ninety days between the dates above men-
tioned. .

In computing the period of service of a soldier “who has served
‘in the Army of the United States,” within the meaning of that phrase
as used in section 2804 of the Revised Statutes, the entrance of the
soldier into the army will be considered as dating from his muster

- into the service and not from his enlistment, if he was a volunteer;
credit for military service in the regular army is counted from
date of enlistment.

An entryman having enlisted and served ninety days during any -
one of the wars above mentioned is entitled under section 2305 of the
Revised Statutes to credit for the full term of his service under that
enlistment, although such term did not explre until after the war
ceased. :

6. A person who served for less than mnety days in the Army or
Navy of the United States during said wars is not entitled to have
credit for military service on the required period of residence upon
his homestead, although he may have been discharged for dlsabﬂlty
incurred in line of duty

7. A person serving in the Army or Navy of the United States
may make a homestead entry if some member of his family is re-
siding upon the land applied for, and the application and accom-
panying affidavits may be executed before the officer commanding
the branch of the service in which he is engaged. Such soldier or
‘sailor is not required to reside personally upon the land, but may
receive patent if his family maintain the necessary residence and
cultivation until the entry is three years old or until it hag been
commuted. The soldier’s family in this connection is restricted to his
wife and minor children.

8. A soldier is entitled to the same credit for miljtary service in
connection with homestead entries under. the enlarged homestead
act of February 19, 1909 (85 Stat., 639), as amended by the acts of
June 13, 1912 (37 Stat.,_132), and February 11, 1918 (87 Stat., 666) ;
‘and under the act of June 17, 1910 (36 Stat., 581), which was also
amended by said act of February 11, 1913, as is allowed in connection
with ordinary homestead entries. ~

9. The special privileges accorded soldiers or sailors, as indicated
in thls circular, are not subject to sale or transfer, and can only be
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exercised by the soldier or sailor himself, his widow, if unmarried,
- or hig minor orphan children. The adult child of a soldier has no
special privileges in connection with the homestead laws on -account
of ‘his father’s military service.

HOMESTEAD RIGHTS OF WIDOWS AND MINOR ORPHAN CHILDREN OF
DECEASED SOLDIERS AND SAILORS.

10, (a) If a soldier or sailor makes an entry or files a declaratory
statement, and dies before perfecting the same, the right to perfect
the claim, including the right to claim credit for the soldier’s mili-
tary service, passes to the persons named in section 2291, Revised
Statutes; that is, to his widow, or, if there be no widow, to his heirs.
or dev1sees

(b) In case of the death of any person who Would be entltled to a.
homestead under the provisions of section 2304 of the Revised Stat-
utes, but who died prior to the initiation of a claim thereunder, his.
widow, or in case of her death or remarriage, his minor orphan chil-
dren by a guardian, duly appointed and officially accredited at the
Department of the Interior, may make the filing and entry in the
same manner that the soldier or sailor might have done, subject to all
the provisions of the homestead laws in respect to settlement and
improvements; and the whole term of service, or in case of death
during the term of enlistment, the entire period of enlistment in the
military or naval service will be deducted from the time otherwise
required to perfect the title to the same extent as might have been
allowed the soldier. (Sec. 2807, Rev. Stat.)

Where a homestead entry is made under section 2307, Rev1sed
Statutes, by the widow or minor orphan children -of a deceased
soldier or sailor, compliance with law both as to residence and im-
provement is required to be shown to the same extent as would have
been required of the soldier or sailor ih making entry under section
2304, Revised Statutes, except that credit will be given upon the
three -year period for the entire term of the enhstment not exceeding
two years, where the soldier or sailor died during the term of his
enlistment, provided he served at least ninety days.

(¢) In case of widows, the prescribed evidence of m]lltauy service
of the husband must be furmshed with affidavit of Wldowhood giv-
ing the date of her husband’s death

In case of minor orphan children, in addition to the prescribed
evidence of military service of the father, proof of death or remar-
riage of the mother must be furnished. Evidence of death may be
the testimony of two witnesses or a physician’s certificate, duly
attested. ~ Evidence of marriage may be certified.copy of marriage
certificate, or of record of same, or testimony of two witnesses to the
marriage ceremony.,
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Minor orphan children must make a joint entry through their-duly
appointed guardian, who must file certified copies of the powers of
guardianship, which must be transmitted to the General Land Office
by the registers and receivers,

11, A1l homestead applicants who are not native born citizens of
the United States must have declared their intention to become citi-
zens of this country, and before submitting proof, must be fully
naturalized, An honorable discharge from the U. 8. Army, or an
honorable discharge from the U. S. Navy, or Marine Corps, after five
years’ consecutive service in the Navy, or one enlistment in the U. S.
Marine Corps, is equivalent to a declaration of intention on the part
of such soldier, sailor or marine, and he may, therefore, make a home-
stead entry without formally declaring his intention to become a
citizen, but must, of course, perfect final naturalization before sub-
mitting proof,

_ SOLDIERS’ DECLARATORY STATEMENTS,

12. (a) Soldiers’ and sailors® declaratory statements may he filed
in the land office for the district in which the lands desired are located .
by any person entitled to the benefits of sections 2304 and 2307, Re-
“vised Statutes, as explained above. Declaratory statements of this
character may be filed either in person or through an agent acting
under power of attorney, but the entry must be made in person, and
not through an agent, within six months from the filing of the de-
claratory statement, and resmlenoe must also be estabhshed within
that time,
The party entitled to file a declaratory statement may make entry
in person without filing a declaratory statement if he so desires.
~ The soldiers’ declaratory statement, if filed in person, must be ac-
companied by the prescribed evidence of military service and the oath
of the person filing the same, stating his residence and post-office
address, and setting forth that the claim is made for his exclusive
use and benefit for the purpose of actual settlement and cultivation,
and not, either directly or indirectly, for the use or benefit of any
other person; that he has not heretofore made a homestead entry, or
filed a declaratory statement under the homestead law (or if he has
done so, he must show his qualifications to make a second or addi-
tional homestead entry) ; that he is not the proprietor of more than
160 acres of land in any State or Territory; and that since August
80, 1890, he has not entered or acquired title under the agricultural
land laws of the United States, nor is he now claiming under said
laws a quantity of land, which with the tracts applied for would
make more than 320 acres, or, in the case of a claim under the en-
larged homestead laws, 480 acres.
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(b) In case of filing a soldier’s declaratory statement by agent, the
oath must further declare the name and authority of the agent and .
the date of the power of attorney or other instrument creating the
agency, adding that the name of the agent was inserted therein be-

. fore its execution. Tt should also state in terms that the agent has -
no right or interest, direct or 1nd1rect in the filing of such declaratory
statement. .

The agent must file (in addition to his power of attorney) his own’
oath to the effect that he has no interest, either present or prospective,
direct or indirect, in the claim; that the same is filed for the sole
‘benefit of the solcher, and that no arrangement has been made whereby
said agent has been empowered at any future time to sell or relin-
quish such claim, either as agent or by filing an original rehnqulsh-

- ment of the claimant. _

* (¢) Where a soldier’s declaratory statement is filed in person the
affidavit of the soldier or sailor must be sworn to before either the
register or the receiver, or before a United States commissioner, or a

- judge, or clerk of a court of record in the county or land district in
which the land sought is situated. Where a declaratory statement is
filed by an agent, the agent’s affidavit must be executed before cne of
the officers above mentioned, but the soldier’s affidavit may be exe-
cuted before any officer havmg a seal and authorized to administer
oaths genemlly, and not necessarily within the land district in which
the land is situated.

The fee to be paid to the reglster and receiver of the land office
where the declara.tory statement is filed is $2, except in the Pacific -
States, where it is $83.

(d) A homestead entry under a declaratory statement can not
be made through an agent, and the entry must be made and settle-
ment on the land commenced within six months after the filing of
the declaratory statement. Residence, cultivation, and improve-
ments, must be. shown to the same extent as though no declaratory
statement had been filed.

18. The filing of a declaratory statement will not be held to bar.
the admission of filings and entries by others, but any person
making entry or claim during the period allowed by law for the
entry of the soldier will do so subject to his right; and the soldier’s
application, when offered within such time, will be allowed as a
matter of right, and the intervening clalmant will be notified and
afforded an opportunity to be heard. )

14. As implied by the requirements of the oath a, soldier will be
held to have exhausted his homestead right by the filing of his

" declaratory statement, it bemg manifest that the right to file is a
prlvﬂege granted to soldiers in addition to the ordinary privilege
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only in the matter of giving them power to hold their claims for six -
months after selection before entry, but is not a license to abandon
“such selection with the right thereafter to make a regular home-
stead entry independently of such filing. This is clear from the
statutory language. Section 2304 provides: “A settler shall be
allowed six months after locating his homestead and filing his
declaratory statement in which to make entry and commence his
settlement and improvement;” and section 2309 requires him “in
_ person” to “make his actual entry, commence settlement andim-
provement on the same, and thereafter fulfill all the requirements
“of the law.” These must be done on the same lands selected and
located by the filing. o

15. Soldiers. and sailors are cautioned . against deahng with the
so-called soldiers’ claim agencies, or persons or companies who rep-
resent themselves as authorized by the Government to make entries
or filings for soldiers. The Government does not employ nor au-
thorize particular individuals to locate soldiers or sailors, or to
file declaratory statements for them, except under the conditions -
above set forth. - ‘

b _ . Cray Tarumaw, Commissioner.
Approved, February 28, 1814.

Axprmeus A. Jowss,

First dssistant Secretary.

ALFRED A. XNEPPER.
‘Decided F@brﬂ(w'y 28,‘ 1914,

LEAVE OF ABSENCE—FINAL PROOF.

Where the absence of a homestead entryman from hlS claim was due to a
cause which would have entitled him to a leave of absence under the act
of March 2, 1889, had he filed application therefor, his failure to apply for
such leave should not prejudice consideration of final proof submitted upon
his entry: but, in the absence of adverse claim or interest, the submission
of proof may be treated as in effect an application for leave for the period
of his absence and leave therefor granted under the provisions of that aet.

LEAVE OF ABSENCE—ACT OF JUNE 6, 1912,

The provision in the act of June 6, 1912, that an entryman shall reside upon
‘his entry for practically seven months each year after the establishment of
residence, does not prevent the allowance of leave of absence for a greater
period, for proper cause, under the act of March 2, 1889,

Joxes, First Assistant Secretary:

Appeal has been filed by Alfred A. Knepper, from de(:lsmn of May
99, 1913, of the Commissioner of the General Land Office affirming
the action of the local officers in rejecting the final proof submitted
- by said Knepper, November 27, 1912, under the act of June 6, 1912



DECISIONS RELATING TO THE PUBLIC LANDS ) 145

- (87 Stat., 123), on his orlcrmal homestead entry made I‘ebruary 14
1908, for the NE. { and hIS additional entry made July 24, 1909, for
the NW 1, Sec. 19, T. 20 N, R. 34 E., N M. P. M, Clayton, NeW
Mexico, land dlstrlct ‘
These lands were designated May 1, 1909 as subject to the prov1— '
sions of the enlarged homestead act of February 19, 1909 (35 Stat.,
639).
~The proof shows that the entryman has on these lands a. good :
class of improvements, including house, coal house, cellar, stable, -
~well, and nearly 900 rods of fence, all valued at $450. He has had
one hundred acres in cultivation since the first year of his entry, cul-.
tivating the same to corn, millet, sorghum, oats, maize; potatoes, etc.
Entryman established residence on this land March 6, 1908, with’
his family, and was on the land thereafter, except for two months
and nineteen days, during the first year from the date of establishing .
© residence, two months and fifteen days during the second year, this
being, however, part of a continuous period of ten months and ten
days, extending to November 1, 1910, the extent of which was ‘due to
his wife’s invalidism, as shown by physician’s certificate. From.: that.
" date until the submission of proof he was absent for two short pe-
riods, from January 1 to Ma,y 8, 1911, and from December 1, 1911,
to May 4, 1912. It is held in the de01s1on appealed from that the
residence reqmred by said act of. June 6, 1912, is not shown, but that
“bearing in mind the two leaves of absence acts of February 18, 1911
(36 Stat., 903), and August 19, 1911 (37 Stat. 23),” the proof is ac-
‘ceptable as commutation proof as to the orlgmal entry, and that the
entryman might perfect that entry accordingly.
~ This entryman’s good faith with reference to his entry and the
submission of proof thereon, is manifest. -His residence from No-
" vember 1, 1910, was practically continuous, eliminating the perlods‘

covered by the leave of absence acts referred to, and he was continu- .

ously -on the land prior to that date for more than fourteen months
preceding his prolonged absence on account’ of his wife’s illness.
" This absence was clearly such as would have entitled the entryman
“had he filed application to leave under the provisions' of the act of
March 2, 1889 (25 Stat., 854). His failure to apply for such leave
~ should not now pre]udlce consideration of his final proof, the submis- .
" sion-of which is in effect an application for such leave, and, in the
absence of any adverse claim or interest appearing, leave therefor
should be granted. The provision of said act of June 6, 1912; that
an entryman shall reside upon his entry for practically seven months
each year after the establishment of residence, does not prevent the
allowance of leave of absence for a greater perlod because of pro- .
longed sickness, or other cause, as prowded in sald act of March 2,

B a5017—VOL 43——14-——10
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1889. Where a meritorious ground for such leave exists, the con-
tinuity of residence is not thereby broken, when the question of such
leave comes up for consideration for the first time on final proof, as .
in this case, and this entryman is entitled on such proof to considera-
tion of his holding residence since the date of its establishment, upon
_ the same principle stated in the case of Sherman Shouse (39 L. D.,

' 360). It is apparent, therefore, that this entryman has resided upon
said- lands for much more than three years, and has fully complied
. with the homestead law in the matters of re51clence, 1mprovements, :
and cultivation. _

_ This proof should be considered as to both entries ‘combined, under
~ -the provisions of the act of February 11, 1913 (37 Stat., 666), and

= approved as to both entries, and certlﬁcate issue accordmgly
The decision appealed from is reversed. :

FRED A. KRIBS.:
Decided January 29, 1914

‘ForesT - TIED SELECTION—AMENDMEI\ T—WITHDRAWAL,
‘Where -an application to make forest lieu selection faﬂs because of de-
fective base, amendment thereof by the substitution of new base can not
be ‘ﬂlowed in the face of an, mtervemno- withdrawal for forestry purposes ’

Jones, First Asszstant Sec'/etary :

July 12, 1901, F. A. Kribs filed in the local office at Sacramento, '
g Cahfornl_a,, an apphcatlon__ to make lieu selection under the act of
- June 4, 1897 (30 Stat., 38), for the S. § NE. 4, SE. 1 SE. %, Sec. 31, -
SW. 1 SE. 1, Sec. 82, T 13N, R. 14 E. M D. M., 1nheuoftheNE :},
Sec. 16, T. 21 S,R.1E,W. M in the Cascade Forest Reserve, and
on July 28, 1901, he ﬁled‘ under the same act, application to select the _
SW. 4, Sec. 14, T. 13 N, R. 14 E,, M. D. M., in lieu of the NW, }, -
- said section 16. The NE. £ of section 16, T. 21 S., R. 1 E., assigned as
base, was embraced. in the homestead entry of James A. Robinson,
- and the NW. {, of said section 16, was embraced in the homestead

entry of George A. M'Jller Patent had issued upon both of these
“entries. :
~ Suit was brought by the Umted States in the Umted States Cir-
- cuit Court for Oree‘on, on March 22, 1907, against these entries,
which- resulted in a decree ca,ncehng the pa,tents, which left the
selections herein without base. September 28, 1911, claimant here-
in filed application to ‘withdraw his selectlon and tendered there-
with an application to re-select the land upon new base.

It appears that ov October 3, 1905, a part of the lands selected
was ‘included in the Tahoe Forest Reserve and on March 2, 1909,
the entlre township was placed within the said. Tahoe Forest Re-
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serve, the name of which was changed to Eldora,do Natlonal For-

~ . est by Proclamation of July 28, 1910

From a decision of the Commissioner of the General Land Oﬁice,
dated ‘June 21, 1912, canceling the selections first offered, for in-
valid base, and rejecting the subsequent amendment, upon the ground
that the land having been placed in the forest reserve was not sub-
ject to selection, appeal has been prosecuted to the Department.

The Department has held that a defective base may be cured by -

amendment but that the rights acquired thereby take effect only
from the date when the defect was cured. (6 L. D., 699; 27 L. D., ~
644.) Tt has also been held that indemmity selections defective for
“want of proper base cannot be amended_ so as to defeat an inter-
‘vening claim (15 L. D., 549). -

In State of Cahforma et al. (40 L. D. 301), it was held, syllabus‘

An - application to amend a’ defective school indemnity seléction is defeated
by an infervening' withdrawal of the land from agricultural entry, with a
view to classification by the Geological Survey, under which. the lands were
subsequently classified as oil and placed in a petloleum reserve. ’

The same rule applies with reference to w1thdrawals for forestry
purposes, as such withdrawal excepts the land from .agricultural
- entry, and as the lands involved were embraced in a forest with-
- drawal prior to the filing of the new base herein, such selection was
-properly rejected. In view of this conclusion it is unnecessary to
pass upon the validity of the base assigned. The Judgment appealed
'from is afﬁrmed

FRED A. KRIBS.

Motion. for rehearing of departmental decision of J anuary 29,
1914, 48 L. D., 146, denied by Flrst Assistant Secretary Jones, April
20, 1914

EDWARD A. MORGAN.
Decided Febmary 12, 1914.

REPAYMENT—VOLUNTARY RELINQUISHMENT

. .- Where by mistake homestead entry was made for the wrong land, and the

entryman, after applying for amendment but without waiting for final
action upon his application, voluntarily relinquished the eniry and made

second ‘entry for the land desired, he is not entitled to repayment of the )

fees, commlssmns and excess purchase money pald in “connection -with the
first ‘entry.

,.J ONES, First Assistant Secretary: :
Edward A. Morgan has appealed from decision of the Comrms—
sioner of the General Land Office, rendered November 26, 1912, deny-
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- ing repaymen\t' of the fee, commissions and excess purchase money -

paid in connection with homestead entry No. 014000, made by him

. July 16 1910, for lots 3, 4, 5, 6, and 7, and SE. 3} NW. 4, and E. §

NW, 1, Sec. 6 T. 25 N R. 6 E Great Falls, Montana, land dls-

trict, contalmng 831.43 acres, under the enlarged homestead act. of

February 19, 1909 (35 Stat. , 639).

Said entry was canceled upon relinquishment, filed August 19, 1912,

. and on the same date entryman tendered application for repayment
alleging that the lands covered by said entry did not embrace the
tracts examined and actually intended to have been entered.

It appears that appellant upon discovering that error had ‘been
made in describing the lands sought to be entered, filed an applica-’

_tion to amend his entry so as to embrace the lands he desired, but

 before said. application had been finally disposed of by the Commls-

sioner of the General Land Office, he relinquished the entry upon
which he seeks repayment and made second homestead entry, Great

Falls 028742, covering the tracts applied for by amendment, Whleh'

entry was allowed August 20, 1912.

Repayment can only be allowed upon spec1ﬁc statutory authority. -
The instances in which repayment is authorized by the act of June
16, 1880 .(21 Stat., 287), are where entries have been canceled for
conflict or have been erroneously allowed and cannot be confirmed,
neither of which conditions is found in this case. The act of March
26, 1908 (85 Stat., 48), provides that purchase moneys ‘and commis-
's1ons paid under any pulollc—land law shall be repaid in all cases
where the entry, application or proof “has been or shall hereafter be-
. rejected, and neither such applicant nor his legal representatwes

shall have been guilty of any fraud or attempted fraud in connec-

" tion with such application.”

In the present case, while the element of fraud or attempted fraud

- may be entirely absent, yet the application or entry was not- re]eeted
by the Government, but, on the other hand, the ‘application was
‘accepted and the entry allowed thereon was canceled upon volun-
tary relmqmshment It is clear that a mistake was made in this
case, but it is one for which the applicant is solely responsible. The
words “eérroneously allowed” employed in the repayment act of
June 16, 1880, above cited, have been uniformly construed to refer
to an error on the part of the Government., Marie Steinberg (37
L. D., 234), and Palagia K. Gallas (41 L. D., 63)..
- Ttis clear that the case is not one wherein: repayment is authorized
under authority of the acts referred to, and it therefore follows that
* the Department is without power to afford relief. The decision
appealed from is accordingly affirmed,
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ELLEN BOURASSA ET AL.
Decided February 19, 1914

ArrorMeNTs UNDER SECTION 4, ACT oF FEBRUARY 8, 1887.

An Indian settler upon the public domain entitled to take an allotment under
section 4 of the act of February 8, 1887, as amended February 28, 1891,
is authorized under that section to take allotment on behalf of his minor
chlldren, stepclildren, or other children to whom he stands in loco par entis.

ALLOTMENTS LiMITED. TO MEMBERS OF TRIBE.

Section 4 of the sct of February 8, 1887, authorizes allotment of public lands

. only to persons recognized by the laws and usages of an Indian trlbe as
members thereof or entitled to be so recognized. -

. QUANTUM, OF WHITE OR INDIAN BLOOD. -

The guentum of Indian blood or of white blood possessed by an applicant for
allotment under said section 4 does not control and should not be considered

_in determining the right to allotment. :

MARRTAGE OF INDIAN WOMAN 10 WHITE MAN.

An Indian woman who by reason of her marriage to a white man is pre-

. vented from complying with the terms and conditions of the 4th section
of the act of 1887, is mot entitled to an allotment thereunder; and for
-'the same reason her minor children living under her care and plotectlon
are not so entitled. :

MY

J ONES, First Assistont ;S’ecmtary
_ Appeal has been. filed from dECISIOIl of the Commlssmner of the
"General Land Office, holding for rejection Indian allotment applica-
.- tions filed on behalf of Ellen Bourassa and her minor children under

the fourth section of the act of February 8, 1887 (24 Stat., 388), as
amended by the act of February 28, 1891 (26 Stat., 794), which -
provides in part: _ '

That where any Indian not res1d1ng upon a reservation; or for Whose tribe
no reservation has been provided by treaty, act of Congress, or Executive Order,

_ shall make settlement upon any surveyed or unsurveyed lands of the United

States not otherwise appropriated, he or she shall be entitled, upon apphca— '
tion to-the local land office for the district in which the lands are located,
to have the same allotted to him or her, and to his or her chlldren, in quqntltles
and manner as provided in this act for Indians. residing upon reservations.

. This section, as amended by the act of February 28, 1891, differs .
- from the’ original section only in the first part thereof, which pro-
vides that “where any Indian entitled. to allotment under ex1st1ng
‘ laws shall make settlément, etc.”

The allotment - apphcatlons were filed by Abdalah Bourassa, a
white man, who has since died. He was the second husband of Mrs.
Ellen Bourassa, the name of her first husband being La Chapelle.
Ore, at least, of the children for whom allotment applications. were
filed was by the first husband. Both of the husbands were naturalized
citizens, they having emlgrated from Canada. Mrs. Bourassa lived
‘with them in the vicinity of St. John, North Dakota, unt11 they died,
and-it was there that these chlldren were born. It appears that
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Abdalah Bourassa had a homestead in that vicinity, and it was there
the family always lived. Papers in the record show that they never in
any way afflilated with any tribe of Indians:

The action of the Commissioner of the Genéral Land Ofﬁce, in
denying these applications, was for the reason that there is ,no pro-
vision in the fourth section for the allotment of land to “step-
children ” and that applications made for them by their step-parents
are. not ‘acceptable; furthermore, as it ‘has Dbeen held by the De-

- partment— '
that tlie wives and minor children of Indians who have settled upon public
land and made homestead entry thereof under the regular homestead laws have
"become. citizens of the United States by virtue of the citizenship acquired‘ by
the head of the family and so can not take allotments on the public lands . ...
It is thought that the Indian wives and children of white men, who are citi-
zens of the United States, are also citizens and are not entitled to allotments.

The fact that the applications of some of these children were filed

by a stepfather does not in itself render them invalid. It was held in
- the case of Kin-nip-pah e? al. (41 L. D., 626) :

The argument seems to be that becaiise the act makes no provision for selec-
tion of allotments by “ step-parents ” for their “ step-children,” such applications
‘are not’ permissible. This is giving the law an altogether too restricted con-
struction. - The purpose of that law is to give to Indians who have settled
“on the public domain and to their immediate families allotments. of land and to
place them in the same position they would have occupied had they been living
upon an Indian reservation. To carry gut this purpose, the law should be con-
strued to permit applications by one entitled himself to take allotment in behalf
of all those to whom he stands in loco parentis

. The benefits conferred by the act of February 8, 1887, as amended,
are upon Indians, and those provided for therem are Indlans Who
make settlement upon public lands. This law i is, in its essential ele-
ments, a settlement law and to make the same eifectlve “to accomplish
the purpose in view, it was doubtless intended it should be adminis-

 tered, so far as practlcable like any other law based upon settlement.”
(8 L. D., 647.) : '

"The sectlon also authorizes an Indian, upon application, to have
allotments made to his minor children. This authorization only ex-
tends to those cases where the parent has settled upon the. pub11c~
lands. (Cynthia Martha Sweeney, 40 L. D., 148.) -

The law, as construed, permits one entv,tled himself to take allot-
ment in behalf of his minor children or of those to whom heé stands -
én loco parentis. (Kin-nip-pah, 41 L. D., 626.) = :

~ In the present case, Abdalah Bourassa was not an Indian, was not
himself entitled to an allotment under the fourth section and never

- made settlement under said section. Therefore, he was not qualified -
to make a,pphca,tlon for allotment on behalf- of the members of this -
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family. This is equally true of Mrs. Ellen Bourassa, the mother,
far as settlement on public lands under said section is concerned.
 In addition to the other qualifications required to entitle one to

allotment under the fourth section, it raust be shown that he is a
recognized member of an Indian tribe or is entitled to be so-recog-
nized.. Such qualifications may be shown by the laws and usages of
the tribe. (35 L. D., 549.)

- The record in thls case shows that Mrs. Ellen Bourassa at one time
" made application for the enrollment of herself and minor children as
members of the Turtle Mountain Band of Chippewa Indians. The
council of the tribe unanimously refused to sanction her enrollment or
that of her children. This action was subsequently sustained by the
Indian Office and the Department; hence, not being recognized mem-
‘bers of an Indian tribe or having been found entitled to be so recog-
- ‘nized, the members of this family are for that reason alone not en-
titled to allotments under.the fourth section of the general allotment
act, even though they might otherwise be qualified under said sectlon
wlnch as hereinbefore set forth, they are not.

In thus reachlng the conclusmn that neither Mrs. Ellen Bourassa
nor her minor children are entitled to allotments under the fourth .
section, no consideration has been given to the question as to her
status by reason of marriage to a white man, a citizen of the United

States, or as to that of her children born of such marriage, because
it is not deemed necessary to the proper d1spos1t10n of the applica-

* tions in this case; but it may be stated generally in this connection,
as was held in 35 L. D, 549, that “the quantum of Indian blood or
of white blood possessed by the applicant does not control and should

“not, of itself, influence the decision as to h1s right to an allotment”
under the fourth section. .

_ The abandonment of her tribe by an Indian woman, for the pur-.
pose. of assuming marriage relations with a citizen of the United’
States, brings her within the sixth section of the act of February 8,
1887, which’ declares every Indian who has taken up his residence
separate and apart from his tribe and adopted the habits of civilized
life a citizen of the United States; but this provision does not con-
flict with the fourth section of sald act, because separation or living
apart from his tribe for the purpose of settlement upon public lands,

_ is an essential part of the procedure under said section for the acquire-

" ment of such lands by an Indian. The fact of marriage by an Indian

woman to a white man, -a citizen of the United States, may not of

itself necessarily deprive.herof -the right to allotment under the.
fourth section, but by assuming such relation she is thereby rendered -

- incapable of complying with the terms and conditions of said section, .

as shown from the facts of the case now under consideration. For

- the same reason her minor children, born. of s_uch a marriage, are
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deprlved of the benefits of said section, and not necessarily because
of the infusion of white blood or the citizenship of the father, but
because the Indian mother, regarded as head of the family, is not -
able, by reason of her marriage relation and the new conditions sur-
rounding her, to comply with the provisions of the fourth section in
respect to her minor children. Even in the case of tribal property,
the right to share therein may be lost by change of status of an
applicant who might otherwise be entitled. The fourth section, as
shown herein, is held to be, in its essential elements; a settlement law
Under that law a white woman, who, as a single person, would be
entitled to make homestead entry, forfeits such right by marriage.

The decision of the Commissioner of the General Land Office, deny-
ing' the apphcatlons hereln, filed on behalf of Mrs, Ellen Bourassa. -
and her minor children, is hereby affirmed. '

The attention of the Commissioner is invited to the numerous
protests i in the record filed against said appllcatlons

[N

C. A. SHELDON ET AL.
Decided February 21, 1914,

MINING CLAIM—IMPROVEMENTS—CERTIFICATE OF SURVEYOR-GENERAL,

The - certificate of the surveyor-general as to improvements ‘upon .a mining .
claim, required by section 2325, Revised Statutes, is not conclusive upon
the land department, which may, in the- presence’ of anything tending to
impeach the correctness thereof, wholly disregard the certificate and require
further showing as to improvements,

- PATENT DXPDNDITURL‘E-—-IMPROVEMENTS BY PrIOR LOCATOR. .

No part of the value of permanent and immovable 1mprovements on a mining
claim, made long prior to the location thereof, by claimant under a previous
location embracing the same ground, solely to improve and develop- the
prior claim, no privity being shown between former and present claimant,

can be accredited to the later claim toward meetifig the requirement of the - -

statute as to patent éxpenchtures

TONES, Iipst Assistant Seoretary : ~ '

C. A Sheldon and F. W, Mettler have: appealed from the Commis-
sioner’s decision of November 26, 1912, in the matter of their appli-
cation, 04832, for patent to the Duffy, Criss Cross, and B & B lode
rmnlng claims, survey 9093, situate in the McClellam (unorgamzed) ,,
mining district, Helena land district, Montana.

The application for patent, Whlch included, besides the three
claims above named; the St. Lawrence, was filed October 10, 1910.
' Notice of the application was issued October 13, 1910, and publica-
tion was commenced October 20, following. By Ietter of August 17,
1911, the Commissioner directed the local officers to proceed against
‘the apphcatlon on the charge preferred by a forest officer (the land
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“being sn:uated in the Helena Natlonal Forest) to the effect that $500
had not been expended upon or for the benefit of the Criss Cross,

B & B, and Duffy claims. After due notice, hearing was had on the
charge, December 28, 1911; On the evidence adduced, the local offi-
cers found and held that there had been performed within the limits
of the Criss Cross, and B & B claims work which, if available as pat-
ent expenditures with respect to the group; was more than sufficient
in value to satisfy the requirements of the law as to these and the
‘Dufly claims; that a portion of this work was performed by Sheldon
~ and some of his associates, prior to the dates of the location of the
claims in question and with reference to earlier claims, but that it
is not possible to determine from the present record. ]ust what work
had been so performed; and that—-

inasmuch as the government has charged that the necessary e:ipenditure of $500.

has not been made upon the claims, it-was incumbent upon it to establish said

charge, as a fact, and not as a theory, and in order to do so, it was the duty

of the government to show when the work in gquestion was actually done, for
in the abseunce of such a showing we- are without facts from which to draw a
' concluswn, and are left to conjecture as to just what the facts are.

_ They accordingly recommended that the charge be dismissed.
Upon review of the record, the Commissioner, in the decision here

appealed from, reversed the action of the local officers, saying:
. The record and testimony have been given careful examination, in connection

) with your decision. Thig office, however, can not agree with your construction
of the law by which you hold that, in an application for mineral patent the

barden of proof is upon the Government, to establish the. insufficiency of the -

e\pendwum of $500, upon each location, in satisfaction of the statutory require-
ment, On the contrary, it iz a most essential requisite, under the statute and
the regulations, that :the applicant shall, himself, furnish full satisfactory
proof of 1mp1ovements The certificate of the surveyor- general is, by no means,
.concluswe upon this office, “ but further and other evidence may be 1equued 111
any case,” Paragraph 49; U. 8. Mining Regulations.

He found that much of the work sought to be credlted to'the three

claims in question was performed upon and for the benefit of dif-
ferent and earlier. locations, made by two men named Burns and
Burton, and, in effect, that such work was not available as patent
expenditures for the beneﬁt of the present locations. The applica-

tion, however, was not, for this reason, reJected but claimants were-

afforded opportunity to show the existence upon the claims of other
and sufficient improvements, made subsequently to the locations here
relied upon and prior to the expiration of the period of publication

i

of the notice of the application, and claimants were notified that, in .

default of such showing or of appeal, the application Would be
rejected without further notice. :

It appears, from the abstract of title filed in connection w1th the
application for- patent that the B and B location was made’ April
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30, 1907 by P L. Duffy, J ohn Warren, C. Warren and C A, Sheldon,
and that by deeds dated February 25 and March 1 and 2, 1909, the
entire t1tle thereto became vested in Sheldon and Mettler, the present
applicants. The Duffy location was made, June 1, 1907, by C. A.
Sheldon and P. L. Dufly, the latter of whom, by deed d‘ated"March
1, 1909, conveyed his interest in the claim to F. W. Mettler. The
Criss Cross claim was located November 7, 1908, by the said C. A.
Sheldon and F. W. Mettler. Amended locations of these three
claims were made by Sheldon and Mettler, May 2, 1910.
 The claims were surveyed, May 22 to May 25, 1910, and in the
field notes which were sworn to by the mineral survevor, June 14,
1910, the followmg improvéments were. returned :

ONTHEB&B

Dlscovery cut 9 feet wide, 50 foet long, value $60; shaft (partrally
caved) 5 x 375 x35 feet, with drift 4 x 6 x 30 feet from bottom, value
$550; shaft 4 x 5 x 10 feet, value $100; shaft 6 x 6 x 10 feet, value
$110; shaft 4 x 5 x 15 feet, value $150; shaft 4 x 5 x 8 feet, value $60;
total value of 1mprovements $1,080.

Ox Tar Crrss CRoss

D1scovery cut, 2 feet wide, 50 feet long, value $60 ; shaft (Partmlly
“caved) 6 x 6 x 65 feet from which were run two cuts, respectlvely,
8 x 8 x 75 feet and 8 x 3 x 15 feet, value $790; total value of improve-

ments, $850.
Oxn tue Durry.

Discovery shaft 8 x 6 x 22 feet, value $350; shaft 4 x 4 x 12 feet,
~value $120; shaft 4 x 5x8 feet, value $70; total value of i improve-
ments $540.
- Reference is also made to a log cabin 12 x 16 feet, s1tuated on the
B & B claim, but the same is not valued. ’
The surveyor general certlﬁed that——
five hundred -dollars worth" of labor has been expended or 1mpr0vements made
upon: or for the benefit of each of the locations of said mmmg claim by
claimants or their grantors, and that'said improvements- consist of two disec.
shafts, two dise. cuts, five cuts; nine shafts, and dvift valued at $2,855, and
that no portlon of said labor or improvements has been mcluded in the estlmate’
of expenditures upon any other claim,

The improvements returned by the mmeral surveyor and certified

to by the Surveyor General would seem, from the face of the return
and the certificate, to show full compliance by the applicants and

. their grantors with the statutory requirements as to patent expendl- :

tures upon the B & B, Duffy, and Criss Cross claims. It is urged in
the appeal that, so long as the certificate of the Surveyor General is .
‘outstanding, it must be accepted by the land department as at least
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PG fome ev1dence of the matters stated therein and held to be -
conclusive vpon the land department unless overcome by. positive -
proof to the contrary. Tt-is further contended that the evidence
presented at the hearing had herein fails to show that the statutory
expenditures have not been made upon or for the benefit of each of
the claims in question and hence that, on the showing made, the -
- Commissioner should have accepted the improvements returned by
the mineral surveyor and certified to by the Surveyor General -as
sufficient to- fulfill the requirements.. As supporting these conten-
tions, the applicants cite United States v. Iron Silver Mining Com-
pany (128 U. S., 673).
In the case cited, the court, at page 685, said:

The sufﬁmency of the work performed and 1mprovements made upon each of
the claims patented was shown by the eertificate of the surveyor general of the-
United States-for the State in which the claims are situated. . The statute
makes his ‘certificate evidence of that fact. Rev. Stat, 8. 2325 "It declares,
where publication is made of the application for a _pateht, that *the claim-
ants .at.the time of filing this application, or at any -time-thereafter, within
the sixty ‘days of publication, shall file with the register a certificate of the
TUnited States. Surveyor General that five hundred dollars’ worth of labor has
been expended or improvements made upon the claim by himself or grantors.”
He was fully informed of the character and value of the labor performed and
improvements made through his deputy, who had personally .examined them
and estimated their cost, and also secured affidavits of others on that subject..
Their sufficiency, both as to amount and character, were matters to be deter-
mined by him from his own observation, or from the testimony of parties hav-
ing_knowledge of the subject; and in such cases, where there are no fraudu-
lent representations to. him respecting them by the patentee, his determina- .
_tion, unless corrected by the Land Department before patent, must be taken as
- donclusive. His estimate here in both particulars was subject to be examined
by the Department before the patents were issued; and any 1lleged error in -
At cannot afterwards be made ground for 1mpeach1ng their validity.

While this decision holds that the statements _contained in. the
certificate of the Surveyor General as to 1mprovements upon a mining
claim, required by section 2325, Revised Statutes, are, in the absence
of fraudulent representations to such official and unless corrected by

“the land department before patent, conclusive upon the courts and
_can not, after patent, be impeached, it nevertheless holds, in effect,
that such. certificates are, before patent, subject to examination and
correction by the land department and hence not conclusive upon. it.

It does not, therefore, sustain-the contentions of the applicants. In e

the. present mining regulations, which were approved Mareh 28, 1908,
it is, in paragraph 49, said:

The SUrveyor- general may derive his 1nf01mat1on upon which to base his cer-
tificate as to the value of labor expended or improvements made from the -
mineral surveyor who makes the actual survey and examination upon the
premises, and such mineral surveyor should specify with particularity and full
detail the character and extent of such 1mprovements but further or other )
evidence may be reqmred i any case.
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It must be held, therefore, that, in the presence of anything tending
" to impeach the correctness of the Surveyor General’s certificate as to
improvements, the Department is entitled to wholly disregard such
certificate and require furnher showmg as to 1mprovements by a
" mineral applicant. :
The evidence adduced at the hearing had in this case shows that
the principal improvements returned by the mineral surveyor and
certified to by the Surveyor General were made in connection with
and for the benefit of locations which long antedated the locations
relied upon as a basis for the present application. It appears from
the testimony of Sheldon, one of the applicants, that the returned
B. & B. improvements, described as a 85-foot shaft and 30- foot drift
therefrom, valued at $550, were made in 1899 and 1900, with respect
~ to an earlier location of the same ground made in 1898 or 1899, by
. two men named Burns and Burton, with whom Sheldon was asso-
ciated. The so-called 65-foot shaft on the Criss Cross, which is
almost exclusively relied upon as patent expenditures for the benefit
of that clalm, is shown by the evidence to have been sunk prior to
1901, and in that year to have been badly caved. This work, like the
shafts and drifts on the B. & B., appears to have been performed for
the benefit of a. location of the same ground made by Burns and’
Burton, in 1898 or 1899. As to the cut, 3 x 8 x 75 feet, returned by
- the mineral surveyor for the benefit of that claim, it is testified by
Sheldon that he does not know wher or by whom this work was done.
He also testifies that he does not know who dug the cut described as '
being 8 x 8 x 15 feet on that claim. ~As-to the Duffy, it was testified
on behalf of the Government, and not denied, that in 1900 and 1901
_there were two holes thereon which at that time were so-badly caved
that one “ could hardly see what the work amounted to; ” that shortly
before the hearing one of these holes had been cleaned out and that
at that time there was also on the claim another hole about 6 feet
deep. The work on the two larger opemngs on the Dufly “would
seem to have been performed prior to 1901,in connection with a prior
location made by Burns and Burton. Sheldon testifies that a great
deal of the work upon these three claims was performed from eight
. to ten years prior to the hearing and hence Iong before the claims .
" here relied upon were located. The mineral surveyor who was 2
witness on behalf of the claimant, testified that he first saw the
ground in 1909, and hence could have had no personal knowledge as
to anything save the ex1stence of said improvements and thelr then
condition.
' No part of the value of permanent and immovable nnprovements
on a mining clalm, made long prior to the location thereof, by claim-
. ants under a previous location embracing the same ground solely to
1mprove and develop the pnor clalm, can be accredited to the later.
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claim toward meeting the requirement of the statutes as to patent
expenditures. -Yankee Lode Claim (80 L. D., 289) ; Russell ¢# al. ».
Wilson Creelk ‘Consolidated Mlmng and M1111ng Company (30 L. D.,
822). TUnder these rulings it is obvious that on the present record v
the claimants were not entitled to have accredited to the three claims
“in question the value of any of the improvements made for the bénefit
of the earlier locations covering the same ground and exclusive of
such credits the improvements returned by the mineral surveyor
and certified to by the Surveyor General are insufficient in value
to satisfy the statutory requirements as to expenditures upon or
for the benefit of any of said claims. While the claimants contend
and the local officers found that the Government failed to sustain
its charge that the available improvements made upon and for
‘the exclusive benefit of these particular locations did not fulfill,
as to value, the requirements of the statute, the evidence, never- -
theless, so thoroughly impeached and discredited the Surveyor Gen-
eral’s’ certlﬁcate as to deprive it of any prima facie probative force
“or value. This being true, the Commissioner properly required fur-
ther showmg under - the above quoted provisions of paragraph 49
of the mining regulations.

Accompanying the appeal is an afﬁdavﬂ; by C. A. Sheldon one of
the apphcants wherein he avers that:

ever smce the year 1899 he has been in possession of the premises embraced in
M. A. 04832, and known as the B & B, Criss Cross and Duffy Lodes, either as
part owner or as sole owner of the same, and that the improvements returned
by the Deputy Mineral Surveyor as being on said premises were placed on said
premises either by this affiant or his co-owners since said year 1899, or during
said year 1899; that affiant acquired the interests of Burns and Burton who
were originally interested with him in said mining ground in 1899, by a settle-
" ment made with them at some time after said year 1899, and prior to the re-.
location or amended locations of said claims in 1907 and.1908, as shown by the
abstract .of title; that the locations of said claims made in 1907 and 1908 as
- shown by the abstract of title were in reality amended locations of said claims,
" and made partly for the purpose of “locating in” other partners, and not for
the purpose of initiating a new right to said premises;, or any part thereof: that
at the tirhe said locations were made affiant was the owner, locator and claimant
-of said premises, and that he had been so since said year 1899; that no other
person than affiant claimed the said premises or ‘any part thereof, at the time
they were so re-located, or at the time said amended locations were filed in 1907
and 1908, and that no other person than affiant and his co-owner, F. 'W. Mettler,
" now claim any interests in said claims or any part thereof; that by the filing of
said notice of location in 1907 and 1908 as shown by said abstract of title,
affiant did not intend to abandon or waive his right to said mining claims, or to
the improvements theretofore placed upon the same by affiant and his co- owners,
but merely to amend the original location of said claims and also to locate in
new partners in said claims; that affiant has no way of determining what part
of the improvements now upon said claims was placed thereon subsequent to
19807 or 1908 as the case may be, and what part was placed thereon prior théreto,
smce there was no change in the possession of sald clalms, -and the work was
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_ simply continued the same after said amended locations were made, as pefore, -
by this affiant and his co-owners. C i

Wherefore, affiant asks that he and his co-owner F. W. Mettler, be adjudged -

to be the owners of said claims and of the improvements thereon, by adverse
possession, since in equity they are entitled to said ground and to the improve-
ments thereon, regardless of whether they were so placed thereon before or after:
the amendments of the locations thereof; and also asks that applicants be per-
mitted to supplement their proof of title by furnishing the customary proof of the
statute of limitations and of the fact that there are no actions pending involv-
. ing the said premises. ) :

The Department would not be disposed to question the sufficiency
of the improvements here relied upon should notices of the original
“locations be filed and a privity of title between the original and pres-
~ ent claimants to the ground be satisfactorily established. The appli- -
cants, therefore, will be afforded a reasonable time, to be fixed by the
~Commissioner, within which to make such showing and, if it be
satisfactory, the application may, in the absence of other objection,
be passed to entry and patent; otherwise, and in the absence of a -
- showing as to sufficient expenditures made between the dates of the
present location and the date of the expiration of the publication of
notice, the application will be rejected. : ' o
" As thus modified, the decision appealed from is affirmed.

GEORGE U. MILLER.
Decided February 21, 191}

HoMESTEAD ENTRY—INDIAN LANDS—RIGHT EXHAUSTED. . )
The making and perfecting of title to a homestead entry under the act of
June 5, 1906, providing for the disposal of ceded Indian lands under the
provisions of the homestead laws to.the highest bidder under sealed bids,
exhausts the homestead right, notwithstanding the entryman was required
to pay for the land the amount bid: ' ‘ B

* Joxzs, First Assistant Secretary: . :
George C. Miller has appealed from decision of March 31, 1913,
by the Commissioner of the General Land Oflice, holding for cancel-
lation his homestead entry, made January 25, 1913, under the en-
larged homestead act of February 19; 1909 (35 Stat., 639), for the.
E. 4, Sec. 34, T. 4 S., R. 22 E., Fort Sumner, New Mexico, land dis-
trict, for the reason that the entryman had exhausted his homestead
right by perfecting title under a former homestead entry. .
- Tt appears that on April 5, 1907, Miller made homestead entry °
under the act of June 5, 1906 (34 Stat., 213), at Lawton, Oklahoma, .
" for the NE. %, Sec. 14, T. 1 8., R. 13 W., which was patented April
91, 1910, upon commutation proof. Said tract was awarded to Miller

under his bid of $1,626.11. . . .~ . -
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Sald land was a portlon of a ceded Indian Reservation, and was
disposed of to the highest bidder under sealed bids. Notwithstand-
ing the price which entrymen.were required to pay, the act referred
to provided that the lands were to be disposed of under the’ provi-
sions of the homestead laws. Therefore, an entry under that act
-exhausted the homestead right.
~ Onappéal it is urged that inasmuch as Mlller has not had a free
- homestead entry he is entltled to make entry This contention can-
not be concurred in. - -

Section 2 of the act of May 22, 1902- (82 Stat 203), provided that
any person who prior to the act of May 17, 1900 (31 Stat., 179), made
2 homestead entry for lands in a ceded Indian Reservatlon affected
by said act of 1900, and perfected the same and acquired title to the
land by final entry under section 2291, Revised Statutes, or by com-
mutation under section 2301, Rev1sed Statutes, or any amendment
thereto, by having paid the price provided under the law opemng
the land to settlement, may make another homestead entry, but is
not allowed the right of cemmutation of the second entry, if the ﬁrst_
entry was commuted.

It is clear that the act referred to has no application in this case,

inasmuch as the land embraced in the first entry was not affected by

the said act of May 17,1900, and the entry was not made _prior to
that act. The enlarged homestead act does not authorize the allow-
ance of entry thereunder unless the applicant be qualified to make a_
" homestead entry. It is clear that the action below was correct. and
accordingly the decision appealed from is aﬂimned

SAWYER v. SOUTHERN PACIFIC R R GO
Decided February 28, 1914.

RAILROAD GBANT-—INDEMNITY SELECTION—CONFLICTING LiMiTs.

‘Lands within the conflicting primary limits of the Southem Pacific Raﬂroad
Company’s branch line grant maide by the act of March 8, 1871, the primary
limits of the forfe’i‘ted portion of the grant to the Atlantic and Pacific Rail-
road Company made by the act of July 27, 1866, and also within the indem-

“nity limits of the main line grant to the Southern Pacific Railroad Com:

. bany made by the act of July 27, 1866, is subject to indemnity selection by .
the Southern Pacific company for losses within its main line grant; and. a
pending mdemmty selection of such lands by said company-is a bar to the .
allowance of: entry therefor.

JONES First Assistant Secretdry: ‘

Harvey E. Sawyer appealed from de01s1on of the Commissioner of
the General Land Office of November 17, 1911, rejecting his applica-
tion for desert-land entry for N. %, Sec. 7 T.5 N , B 10W,, S, B. M.,
Los Angeles, California. - o
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June 922, 1911, Sawyer filed application, which the local office
rejected because the land was included in Southern Pacific Railroad
Company’s indemnity list 83, yet pending. The Commissioner
affirmed that action. . o SR

The land. is within primary limits of grant to the Southern Pacific
Railroad Company, branch line, by act of March 3, 1871 (16 Stat.,
573), and within primary limits of the forfeited portion of grant to -
Atlantic and Pacific Railroad Company by act of July 27, 1866 (14
Stat., 292). It is also within indemnity limits of grant to Southern
Pacific Railroad' Company, main line, by act of July 27, 1866 (14
Stat., 292), as adjusted to the mav of constructed line from Mojave
to the Needles. - B : .

The tract was listed January 16, 1885, by the Southern Pacific
‘Railroad Company in its branch line list No. 21 as within primary

Timits of its grant by act of 1871, supra, but was canceled April 183,

1898 (26 L. D., 697), in accordance with decision in Southern Pacific
Railroad Company v. United States (168 U. S., 1), and the lands,

with certairfexceptions, were restored to entry. September 6, 1898,
"the day of opening the restored land, this tract was included in
SQouthern Pacific Railroad, main line, indemnity list under its grant

of July 27, 1866, supra. - The local office rejected this list, which the

Commissioner affirmed October 16, 1901, because the tract was within

primary limits of the Atlantic and Pacific grant. The company
. appealed, and May 6, 1909, the papers-were returned by the Depart-

ment, with direction to -suspend action pending final decision of the -
courts upon the company’s right to make indemnity selection within
the limits wherein the tract lies. The indemnity list is yet pending,
and the Commissioner rejected Sawyer’s application. )

The appeal alleges error, insisting the application should have
been allowed under decision in Southern Pacific Railroad Company
». United States (168 U. S., 1), and final judgment of the United .
States Circuit Court, California, Southern District, September 8,
1902, on mandate from the Supreme Court in-said action. - .

‘Right of the Southern Pacific Railroad Company to make indem-
nity selection of these lands under its main line grant was not in
controversy in said action, and later in Southern Pacific Railroad
Company .. United States (183 U. 8., 519, 533), the court held that
the decision in 168 U. 8., 1, supra, was to be taken— - :
cas appiicable only to the facts presented, and can not be construed as announcing
any determination as to matters and questicym’s nbt appearing in the records.

The decision therefore did not determine the question here involved.
Tn United States ». Southern Pacific Railroad Company (223 U. S.,:
565), the question was settled and the court held that the railroad

company was entitled to select indemnity for its main line within
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the primary limits of Atlantic and Pacific railroad grant. . The .
. indemnity list bemg pending, the land is not sub]ect to entry.
The de01s1on is aflirmed. .

- RECLAMATION—TIETON UNIT, YAKIMA PROJECT—PAYMENT.
- Pusric Norice. -

. DEPARTMENT OF THE INTERIOR, ‘
Washington, March 4, 191}

Whereas, under the provisions of the public notices and orders -.
heretofore issued in pursuance of the Reclamation Act of June 17,
1902 (32 Stat., 388), and acts amendatory thereof and supplementary
thereto, known as the Reclamation Law, for ‘the Tieton unit, Yakima
project, Washington, the charges for building, operation and mainte-
nancé have acerued and accumulated against the lands in said unit
to such an extent that a considerable proportion of the lands there- -
under are not bemg reclaimed and cultivated ; and '

Whereas, it is desirable that the said lands shall be settled at the
earliest practicable date by persons who will cultlvate, reclaim and
. improve the same;

Now, therefore, in pursuance of the provisions of the Reclamation
Law, nd_m particular of the act of Congress approved February 13,
1911 (36 Stat., 902), public notice is hereby issued as follows:

1. All entries and water-right applications filed in the year 1914
- for lands under the Tieton unit shall be accompanied by the por-
tions of instalments for operation and maintenance which have ac-
crued against the said lands and the first instalment of the build-
ing charge, $9.80 per irrigable acre, shall be due on April 1, 1914.
The subsequent instalments of the charges for building, and the ap-
propriate charge for operation and maintenance shall be due on
April 1 of each succeeding year until fully paid. The building
_charges shall be graduated as provided for in public notice hereto-
fore issued for the said unit under date of March 21, 1913 [42 L. D.,
18], provided, however, that no person shall be entitled to make
payments in accordance with such schedule of graduated payments
until he shall have reclaimed and cultivated at least 50 per centum of
the total irrigable area covered by his application.

2. For entrymen and landowners who have heretofore made entries
or filed water-right applications which are still intact no instalment
. of the building charge shall become due in 1914, but the instalment
> which under the prov1smns of the public notices and orders hereto-
85017°—vor, 43——14——11 ' -



162 DECISIONS EELATING TO THE PUBLIC LANDS,

fore issued Would have become due on April 1 1914, shall be d1v1ded
into two parts and added to the 9th and 10th instalments, respec—
tively.

8. Nothing herein contamed shall prevent the acceptance by any -
water user under the Tieton unit of the benefits of any legislation
now pending before Congress and which may be hereafter enacted
into law, affecting payments to be made on account of the water-
right charges
FRANKLIN K. Laxg, .

Secretary of the Interior.
RECLAMATION—LOWER YELLOWSTONE PROJECT—PAYMENT.

ORDER. '

DEPARTMENT OF THE INTERIOR,
Washington, D. C., March 4, 1914
Whereas, the public notice, issued December 21 1908, opening to
irrigation larids under the Lower Yellowstone pr0]ect Montana-
North Dakota, required payment to be made in ten equal annual
“instalments, and it was later found necessary to grant a stay of pro-
~ ceedings looking to cancellatlon for failure to make the payments
when due; and -

Whereas, on March 1,1912, pubhc notlce was issued, grantmg an
. extension of time for payment of the first instalment, and permitting
repayment of the building charge to be made to the United States .
~ in graduated annual instalments, the total building charge bemg ’

increased from $492.50 to $45 per acre; and: . :

Whereas, notwithstanding the allovvance of such stay of proceed-
ings, extension of time and better terms of payment, a large number
of the water users are delinquent in payments, and their Water-rlght
applications sub]ect to cancellation,

Now, therefore, in pursuance of the provisions of the Reclama-
tion Act of June 17, 1902 (32 Stat., 388), and acts amendatory ‘
thereof and supplementary thereto, it is hereby ordered : _

1. All entrymen and water-right applicants who find themselves
unable to meet the conditions of public noticés heretofore issued,
~and also others having irrigable lands for which pubhc notice has

not yet been issued, may, by acceptance of the provisions of this-
order, obtain a supply of water for the irrigation of their lands in-
the season of 1914, and thereafter, until further notice, on a rental
basis of 50 cents per irrigable acre, for the irrigation season, pay-
ment thereof to become due December 1, after the close of the
irrigation season. Such acceptance will entltle a water user to not
~to exceed 1.5 acre-feet - per acre of 1rr1gable land;; and addltlonal
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water mav, if required for the proper-irrigation of the land be
' obtained at the rate of 50 cents per acre foot; and payment therefor
- shall likewise become due December 1 of the year in which the water
. was furnished. All amounts not paid when due shall bear interest
at the rate of ten per cent per annum until paid. . No water shall be
furnished in any year until full _payment of rental charges and
interest for the preceding year or years have been paid.

2.. All entrymen or water-right applicants who shall on or before ,
May 1, 1914, file with the project manager, Savage, Montana, a -
wrltten acceptance of the termis and conditions of this erder upon
- the form hereto attached, and comply with the cultivation- require- .
ments thereof, shall ther eby secure a stay of proceedings looking to
" the cancellatlon of their entries or water-right applications for

failure to make ‘payments. when due, such stay of proceedings to ‘

* remain in effect until further announcement by public notice or
otherwise,

3. The acceptance of the terms of this order shall be sub]ect to the o

. provisions of such public notices and orders as may be hereafter
issued affecting such lands; but nothmg herein contained shall pre-
vent any water user from securing the benefits of any laws which
may be hereafter enacted aﬂ'ectmg the operations under the Reclama- -
) tlon Law, :
4. All entrymen and Water-rlght apphcants who are now in good
. standing in the matter of payments of water-right charges and all
* those who on or before May 1, 1914, shall make the necessary pay- -
ments thereunder may, if they so desire, continue under present con-
' tracts and public notices and orders theretofore issued. ‘

’ Frawzniy K. LANE, .
Secretm"y of the Interior.

RECLAMATION—MNILK RIVER PROJECT—WITHDRAWN LANDS.
. o .ORrDER. .

DrpaRTMENT OF THE INTERIOR,
Washington, March }, 1914.
In order to prov1de for the relief of those settlers who have made -
- homestead entries for lands withdrawn under the provisions of Sec.
3 of the Reclamation Act of June 17, 1902 (32 Stat., 388), situated
‘in what is known as the Chinook DlVlSlOll, Milk Rlver project, Mon- -
~tana, west of Dodson dam, it is hereby ordered:

(1) For all such lands covered by existing uncompleted homestead.
entries the witlidrawal under the Reclamation Act will be revoked
" as to lands held to be susceptible of irrigation to the end that patent
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may issue upon proper comphance with the general homestead 1aws
provided, that the reclamation withdrawal will not be revoked as to
any such land until the entryman has become a member of the water
users association, and has executed stock subscmptmn and contract
with the association covering the land, which has been recorded; and

provided further, that when water is made available for the 1rr1gat10n ,
* of the land the area for which any one entryman or his successor in
interest may hold a water right under the pr0]ect prior to full pay-
~ ment will be limited to 80 acres of 1rr1gab1e land.
' Fravzuy K. Lang,

Secretary of the Interior.

i

"RECLAMATION—MILK RIVER PROJECT;WITHDRAWN LANDS.
" ORDER.-

DEPARTMENT OF THE INTERIOR,
Washington, March 11, 1914.

In order to provide for the relief of those settlers who have made
homestead entrjes for lands withdrawn under the provisions of sec-
tion 8 of the Reclamation Act of June 17, 1902 (32 Stat. 388),
situated in what are known as the Malta and Glasgow divisions -of
the Milk River project, east of Dodson dam, it is hereby ordered:

(1) For all lands situated east of Dodson dam, for which water
~for irrigation is now or will probably be available within a perlod
of five years, the withdrawal under the Reclamation Act shall remain
intact and. at the proper time such settlers will be requlred to conform
their entries to established farm units. '

(2) For all lands situated east of Dodson dam, covered by existing
uncompleted homestead entries and . for which water for irrigation
will probably not be available within a period of five years, the
withdrawal under the Reclamation Act will be revoked to the end

* - that patent may issue upon proper compliance with the general home-

‘stead laws; provided, that the reclamation withdrawal will not be -
revoked as to such lands until the entrymen have become members

of the water users association and executed stock subscriptions and = .
contracts with the association covering the lands; and provided . °

further that when water is made available for the irrigation of the
land no such settler or landowner will be permitted to acquii'e ‘a
water-right under the project for an area-in excess of 80 acres of -
1rr1gable land. » :

(3) Nothing herein contained shall be construed as in any Way
modlfymg the terms of departmental order of March 12, 1910, re-
~ garding a farm unit of 160 acres for lands in the Dodson South Canal
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unit, entered prior to that date and which are held by the 01‘10‘1na1
homestead entrymen. ,

: " ANDRIEUS A. JONES,
. First Assistant Secretary of the Interior.

PRACTICE—CANCELED ENTRY WITHIN FOREST RESERVE.

\

ORDER.

DEPARTMENT OF THE INTERIOR,
" Washington, March, 4, 191}.

VVhenever, after due procedure under the law and the rulings of
this Department, any entry within an existing forest, reserve has been.
canceled by order of this Department, it will hereafter be held ‘that
such matter is closed, and is not subject to subsequent motion or order
before or by the Department.

Eﬂ"ectlve March 4, 1914, : ; .
. Franruix K. Laxe,

' : Secretary.

: KIOWA COMANCHE, APAGHE AND WICHITA I.ANDS—SETTLERS—
~ PAYMENT., :

SUPPLEMENTAL REGULATIONS.

DrparTMENT OF THE INTERIOR, '
Gexerar Lanp Orrice,
Waslm'mg#on, March 6, 191}4.

The HONORABLE ' ‘

The SECRETARY or THE INTERIOR.
Sir: The rules and regulatlons adopted November 3, 1918 (42 L.

D., 604), for the'sale of lands in the Kiowa, Comanche, Apache, and

W1ch1ta reservation, Oklahoma, under the act of June 30, 1913 (38

Stat., 92, Pamphlet Edition), prov1ded in part as follows:

2. Lands Occupied by Settlers—All of such lands as were occupied in good
faith on January 1, 1913, by settlers still in possession thereof, shall be-sold at
the sale hereby ordered subject to the preferred right conferred upon such
settlers by said act, to purchase .the lands so occupied by them at their ap-
praised value for ninety days from and after notice, and in cases where lands
are known at the time of the public sale to be so occupied, and are sold ‘at the
sale hereby ordered, no payments shall be required of the purchasers thereof
at such sale before the 1st day of April, 1914, and not thereafter if the occu-

pants purchase and pay for said tracts. All such occupaﬁts are hereby required
" te present their applications to purchase under said act, prior.to the 1st day
- of March 1914, accompanied by the proper payments and proof of thexr occu-
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pancy corroborated by the'oaths of two persons, and if "théy fail to do so, they
W_ill not thereafter be permitted-to purchase the lands occupied by them under
said act. ‘ R : o : -
ATl persons claiming a preference right to purchase the land settled upon by
them under the act, and all persons claiming adversely. any of the lands de- -
scribed in the schedule, are required to file their claims, supported by affidavits,
with J. W. Witten, Superintendent of Openi_ngs, Lawton, Oklahoma, on or
before,DeceI.nber 8, 1913, otherwise their rights may be forfeited. ‘
There were applications for preference right filed by fifty-six per- -
sons, and these applications were all considered in one letter, which
was approved by the Department on February 14, 1914, Twelve of
these applications were allowed, and the lands are to be appraised.
Tt will take the appraisers from ten days to two weeks to appraise
the lands, inasmuch as they are quite scattered. -

" In view of the impossibility of completing the appraisement in’
time to permit the purchasers to pay for the lands, after. notice,
within the time provided in the above quoted regulations, I have the
honor to recommend that the regulations be changed so as to permit
the preference right claimants to make payment prior to the lst day.
of May, 1914, and that upon their failure to do so, the successful bid-
ders at the sale of the lands in question be allowed to make payment
_within thirty days after notice. o ' .

Very respectfully, . ‘ : ‘
o “Cray TarLmaN, Commissioner. -
‘Approved, March 6, 1914: : :
A. A. Jonms, ‘
First Assistant Secretary.

'RECLAMATION—NORTH DAKOTA PUMPING PROJECT—PAYMENT.
ORpER. -

DEPARTMENT OF THE TNTERIOR, -
Washington, March 7, 1914.

Whereas, the public notices issued in April, 1908, opening to irriga-
_ tion lands under the Buford-Trenton and Williston projects, North
Dakota, required payment to be made in ten equal annual instalments
and it was later found necessary to grant a stay of proceedings look-
ing to cancellation for failure to make the payments when due; and

Whereas, in March and April, 1911, orders were issued announcing
- the terms under which water would be rented in 1911, 1912 and 1913,
" but it was found that a number of settlers were financially unable to

pay the charges announced, and orders were later issued extending =

‘the time of payment, and -
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 Whereas, notwithstanding the allowance of such stay of proceed-
ings and the furnishing of water on easier terms of payment, a large
numbér of the water users are delinquent in payments and their
“water-right apphcatlons subject to.cancellation. -
 ‘Now, therefore, in pursuance of the provisions of the Reelamatlon, ‘
Act of June 17, 1902 (82 Stat., 388), and .acts amendatory thereof
and supplementary thereto, it is hereby ordered—

1. Water will be furnished in 1914 to all irrigable lands, under
“the Williston Unit, the enfrymen or owners of which shall have ex-
ecuted acceptances and made payments as hereinafter prescribed.
T_he pumping barge for the Buford-Trenton Unit will be launched
in 1914, providing acceptances as hereinafter presefibed are presented

and payments made before April 15, 1914, covermg at least 1,000

acres of irrigable land.

2. The operation of the pumps W111 be planned with a view to an
approxunately uniform rate of pumping the water and for adequate
_ irrigation in the shortest practicable operating period with an appro-
prlate regulation of dehverles for each tract irrigated. The operat-
- ing pemod shall be for an irrigating season of 80 days, beginning not

earlier than June 1 and not later than June 15, and closing not
earlier than August 19 and not later than September 2 of each year.
3. All entrymen and water-right applicants who find themselves
unable . to meet the conditions of public notices heretofore issued,
may, by acceptance of the provisions of this order and subject to its
prov1smns obtain. a supply of water for the irrigation of their lands
in the season of 1914 and théreafter until further notice on a rental
basis of $1 per irrigable acre for the irrigation season, payment of
50 cents per acre on account thereof to be made at the time such
acceptance is filed, and the balance will be due December 1, 1914;

" such acceptance and payment will entitle a water user to not to ex-

ceed one acre-foot per acre of irrigable land, and additional water- .
may, if required for the proper irrigation of the land, be obtained at
~the rate of $1 per acre-foot, due December 1, 1914. The portion of
~ the charge due December 1 shall bear interest at 1% per month from '
‘the due date until paid. :
4. All entrymen or land holders who shall, during the irrigation
season of 1914, file with the Project Manager, Williston, North Da-
kota, a written acceptance of the terms and conditions of this order
upon the form hereto attached and eomply with the payment, culti-
vation, and other requirements hereof, shall thereby secure a stay of
proceedings looking to the cancellation of their.entries or water-
right applications for failure to-make payments when due, such stay -
"of proceedings to remain in eﬁ'ect until further announcement by ‘
pubhc notice or otherW1se ‘ »
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5. The acceptance of the terms of this order shall be subject to the
provisions - of such public notices and orders as may be hereafter
issued affecting such. lands; but nothing herein contained shall pre-
vent any water user from securing the benefits of any laws. which
may be hereafter enacted aﬁectmg the operatlons under the Recla—
mation Law. :

6. All entrymen and Water—rlght apphcants who are now in good
standing in the matter of payments of water-right charges and all
those who on or before May 1, 1914, shall make the necessary pay-
ments thereunder, may, if they so des1re, continue under _present con-

_tracts and the pubhc notices and orders heretofore issued. .
Axprieus A. JoNEs,
First Assistant Secretary of the Intemow.

—_——

THORPE ET AL. v. STATE OF IDAHO.

Dec’lded March 10,°191%. -
EXTENT OF STATE S. RIGHT TO HAVE LANDS WITI—IDR AWN,

The Commissioner. of the General Land Office has authomty to reJect the

application of a State for the survey of additional townships under the act

" of August 18, 1894, ‘where sufficient withdrawals have already been made :
. under that dct to sat1sfy the claims of the State under its grants.
WITHDRAWAL—AFFIRMATIVE ACTION BY COMMISSIONER AFTER NOTICE.

Affirmative actlon by the Commissioner of the General Land Office, after
pubhcatlon of notice of an application for survey under the act of August
18, 1894, is a prerequisite to a withdrawal of the lands. .

UNAUTHORIZED SELECTIONS—RATIFICATION—RETROACTIVE EFFECT.

No rights accrued to the State of Idaho by virtue of the unauthorized selec-
tions of the State Land Board until such selections were ratified and con-
firmed by act of the State legislature of February 8, 1911; but such ratifica-
tion had no retroactlve effect to impair the rights of bona ﬁde settlers whose
claims had attached long prioi thereto.

CONFLICTING DEPARTMENTAL DECISIONS VACATED. .

I‘ormer departmental decisions recalled and vacated in so far as in eonﬂxct

J ONES, First Assistant Secretary:

The Department has had frequent occasion to consider the conflict-
ing claims of the State and many settlers to lands in Ts. 44 N, Rs. 2
-and 8 E., the State asserting a preference right to. select under the -
prov1s1ons of the act of Auvigust 18, 1894 (28 Stat.; 394), predicated
upon a supposed withdrawal for its benefit. As to the lands in
‘T. 44 N, R. 2 E., the State filed school indemnity selections in lieu
of parts of sectlons 16 and 86 then within the Coeur d’Alene Indian
Reservatlon, and as to the lands in T. 44 N., R. 8 E., like selections
in lieu of parts of unsurveyed sections 16 and 36 w1th1n a national

- forest.
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For the purposes of this decision, it is unnecessary to refer spe-
cifically to former. departmental adjudications upon the respective
rights of the State and the settlers, many of which are reported in .
the land decisions. However, in a decision, dated’ March 22, 1913
[42 L. D., 157, the Department practically resolved all material issues
‘in favor of the State and directed the Commissioner of the Genéral
Land Office to take the steps necessary to carry said decision into
effect.

In a decision dated Ma,y 19, 1913, the Commlssmner rej ected certain
of the State’s selections in T. 44 N., R. 2 E, upon the followmg
ground :

At the time the State’s application was filed, the selection by ‘the State of
lands in lieu of school sections in the Indian Reservation was unquestionably
permitted by the act of February 28, 1891 (26 Stat., 796). The status of such
. base lands was changed, however, by the act of Congress approved June 21, 1906

(34 Stat., 385), providing for the opening to entry and disposition of said reser-
vation lands, as sections 16 and 36 thereof were granted by that act to the State
of Idaho for the support of public schools. _
~ The State’s appeal from the Comrmcsmner s -decision again brings
the matter before the Department, o

Former adjudications between the State of Tdaho and settlers upon . -
lands within these two townships have proceeded upen the assump-
_ tion that the State’s application for survey and withdrawal, the pub-
lication of notice thereof, and the withdrawal of the lands, were in
all respects formal and regular and that the Commissioner of the
General Land Office had inadvertently failed or mneglected to have
noted upon the records of his bureau and the local office the fact that
he had actually withdrawn said townships under the provisions of the
- act of -August 18, 1894, supre. It is clear that the failure of the
Commissioner to perfo-rm this ministerial duty would not have oper-
ated to destroy the preference right conferred by law upon the State.

- As a matter of fact, the record discloses that the action of the Com-
missioner in failing to note the withdrawal upon his record was
not due to inadvertence but to his deliberate judgment that the
application for withdrawal should be denied. That application, filed -
by the Governor of Idaho on July 5, 1901, included not only the two
~ townships referred to but sixteen others ‘Notice of the application -

was duly published by the State and, on July 19, 1901, the Com-
_missioner refused to withdraw these townships, upon the ground that .
“the areas embraced in previous withdrawals were sufficient to enable
the State to satisfy its several grants. No appeal having been filed
. from the action of the Commissioner, his. decision became final,
under the Rules of Practice, Ts. 44 N., Rs. 2 and 38 E., were sub-
sequently surveyed under other laws.
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To determine, whether the land department has any discretion,
judicial or administrative, to reject an application of the character.
here under consideration, for the reason assigned by the Commis-
sioner, recourse. must be had to the act of August 18,1894, itself,
which, among other things, provides: .

That it shall be lawful for the governors of the States of Washington, Idaho,
_ Montana, North Dalkota, South Dakota and Wyoming to apply to the Com-
missioner of the General Land Office for the survey of any township or town-
ships of public land then remaining unsurveyed in any of the several surveying
districts, with 4 view to satisfying the public land grants'made by the several
; aqts’ admitting the said States into the Union fo the ewient of the full quantity

of land coelled for thereby. ' ' o

This does not, either in terms or spirit, warrant a ¢onstruction
that the governors of the States named in the act might, as'a matter
of right, demand the withdrawal of all the unsurveyed public lands
in their States until the several grants made to those States had been
satisfied. - On the contrary, the States had the right to apply for
" and have withdrawn lands “to the extent of the full quantity of land:
called for” by the grants made by the several acts admitting them
into the Union.- The Commissioner of the General Land Office was,
therefore, acting within the scope of his authority when he rejected
“the application for the withdrawal of ‘the townships under con-
- sideration for the reason that sufficient withdrawal had already been
made for the satisfaction of the claims of the State under its grant.
If the decision of the Commissioner was erroneous in fact, if there
had not been sufficient withdrawals for the purpose contemplated .

by the act, the remedy of the State was an appeal to the Department.
No such appeal having been taken, it is unnecessary now-to inquire
- if the facts warranted the action of the Commissioner. B
~ In this connection, it should be observed that, following the lan-
ouage hereinbefore quoted, the act of August 18, 1894, supra,
provides that though a withdrawal thereunder, when made, shall
become effective from the date of the application for survey, such
withdrawal is expressly “conditioned upon timely publication of -
notice by the State, with the proviso that the Commissioner of the .
* General Land Office shall immediately notify the local officers of
‘the reservation. Obviously, it was the purpose of Congress that the
" General Land Office should act promptly upon an application for
survey after. the State had complied with the esgential requirement
of publication; and, construing the act as a whole, it must be held -
that affirmative action by the Commissioner; after publication by the
State, was a prerequisite to a ‘withdrawal and that a notice to the
- surveyor general of the filing of the application for survey looked -
merely to the expeditious surveying of the land in a proper case.
Applying these principles to this case, it follows that the applica-
tion made by the Governor of Idaho dated March 15, 1899, for the
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survey and withdrawal of T. 44 N., R. 2 E., and the action of the - -
Comm1ssmner, on March 29, 1899, W1thdra,w1ng said township, no
notice of said application havmg been published, conferred no right
upon the State, as was clearly recognized by the State in the inclu-
sion of this township in-the application for survey and Wlthdrawal
filed on July 5, 1901, hereinbefore referred to. ,

If the State has any claim to the selected land, that claim must .
rest upon its selections and date not earlier than the filing thereof.
This, of itself, would render the selections junior to the claims of
the settlers But the Supreme Court of the State of Idaho, in the
‘case of Balderston ». Brady (107 Pac., 498), held that the State

Board of Land Commissioners- had no power conferred upon it,

either by the constitution or the statutes of the State, to relinquish
‘the State’s right or title to sections 16 and 36, and that any action
taken by the beard or under its authority attempting to relinquish or
waive the State’s right to such lands was void. In the case of Rogers
v. Hawley et al. (115 Pac., 687), the same court held that the legisla-
ture of Idaho had, by an act approved on February 8, 1911, ratified

" and confirmed the unauthorized acts of the State land board, re-

_ferred to in the case of Balderston ». Brady, supra. These two opin-
ions of the court of last resort of the State are precisely pertinent to
the case here under consideration and determine; beyond question,

- that the State’s selections had no validity until their ratification

and confirmation by the act of February 8, 1911.. Prior to that time,

" they were void and of no effect having been made in the face of-the
gonstitution and laws of Idaho. The act of the legislature of Idaho,
ratlfylng and confirming the selections, had no retroactive effect a,nd
in no wise impaired the rights of bona fide settlers upon thé lands
whose claims had attached long before.

The decision appealed from is modified’ in accordance with the

-foregoing and all departmental decisions in conflict herewith- are -

- revoked and vacated. The record is remanded to the (General Land )

Office for action in conformity herewith.

——

RECLAMATION—SUNNYSIDE UNIT, YAKIMA PROJEGT—STOGK
SUBSGRIPTION

ORDER. _

- DEPARTMENT OF THE INTERIOR,
Washington, March 10, 191}.
Ttis hereby ordered that no water shall be delivered to any water
‘user under the Sunnyside Unit' of the Yakima Project pursuant to
any contract Wlth the Umted States wherein the water user has
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- agreed to subscribe to the stock of the Sunnysuie Water Users Asso-
ciation, unless at the time request for such water is made the water
user proves himself by certificate of the secrétary of said assocmtlon
to be a subscriber to the stock of the said association as contem-
‘plated in said contract. ~This order shall not be construed as pro-
hibitig the delivery of water to which any such water user is recog- -

. nized as having a vested right prior to the making of contract with
‘the United States, and applies solely to delivery of water supple-
mentmg such Vested right under contract with the United States.
Axprievs A. JonEs,

" Fiprst Assistant Secretary.

WILLIAM C. McGEHEE.
Decided March 11, 191}.

%LDIERS ADDITIONAL—APPROXIMATION

Approximation will be permitted in the Iocatlon of an entue and undivided
soldiers’ additional right, Whether located singly or in combination with

" other additional rights; but where an additional right has been divided, -
only one application of the rule of approximation will be permitted under.
that right; and no distinction will be made in applying this rule as to
rights located singly or in combination with other rights.

SELECTIONS PrIOR TO SPAETH DECISION.

Soldiers’ additional locations made prior to the decision in the Spaeth case
may be adjudicated under the rule regarding approximation -in force at )
the time of such locatlons, or under the rule herein estabhshed at the
applicant’s election.

-CONFLICTING DECISIONS OVERRULED.
All decisions and rules in conflict herewith overruled. : N

J ONES, First Asszstcmt Secretary:

William C. McGehee has appealed from decision of Mareh 21,
1913, by the Commissioner of the General Land Office, holding for'
rejectlon his application to enter under section 2306, Revised Stat~
‘utes as assignee of Reese P. Kendall, the SW. 3 SW. 1, Sec. 34, T. 6
N,R. 4 E. VVashmgton Meridian, J ackson, Mississippi, land dlstrlct )
contalmng 38.79 acres. :

The claim of additional mght is based upon the military service
of Reese.P. Kendall in the army of the United States during the
Civil War for more than ninety days, with honorable discharge from
such service, and by virtue of homestead entry made by the soldier
November 17 1865, at St. Cloud, Minnesota, for 14048 acres, which-
was cancéled May 12, 1870, for abandonment. The Commissioner.
raised no question as to the additional .right of Kendall for 19.52 -
acres. He rejected the application for the reason that the area of
the right does not equal the area of the land applied for, citing as
authorlty the case of Ernest P. Spaeth (41 L D, 487-9). ’
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‘Oral argument has been heard in support of the appeal, and the
question of allowmg application of the rule of approximation in sol-
diers’ additional cases has been fully considered. The rule of ap-
proximation is a rule of necessity designed by the Department to
meet the conditions caused by irregular surveys. ,

It'is believed that soldiers’ additional rights are as much entlt]ed
to the application of the rule of approximation as other claims under
the public land laws. It appears that thé rule was somewhat abused,
and the Department has not been uniform in the application of the
rule to such claims. After careful consideration of all phases of
the matter, the following rule has been decided upon, viz:

Approximation will be pérmitted in the Tocation of an entlre and undivided

“additiomal right of a soldier, whether such right be located smgly or in com-
bination with other soldiers’ additional rights. “Where the additional right
of a soldier has been divided, only one application of the rule of approximation
will be permitted under the right of such soldier. (Guy A. Eaton, 82 L. D,
644.) No distinction will be made in applymg this rule as to rights located
singly or in combination with other such rights.

It is further dlrected howeéver, that locations made prior to the
date of the Spaeth deelsron, supre, may be adjudicated under the
rule regarding approximation in foree at the time of such Ioeatlons,
or under this rule, at applicant’s election. All decisions and rules in
conflict herewith are hereby vacated.

‘The case under present consideration meets the conditions above
stated for application of the rule of appro‘nmatlon Therefore, the
demsmn appealed from is reversed :

MOORE v. NORTHERN PACIFIC RY. (0. ET AL
Decided March 11, 1914,

SETTLEMENT——ASSERTION oF CLaiM WITHIN THREE MONTHS. )
A settler upon public land who fails to make entry within three months from
the date of settlement, or within three months from the date of the filing
of -the township plat of survey where the settlement is upon unsurveyed
land, forfeits his Fight in favor of a subsequent settler who asserts his
claim in time; but in the absence of an adverse settlement, the settler loses
; no rights by failure to assert his claim within three months.
EQUITABLE CONSIDERATION OF SETTLEMENT CLATMS.

Any question concerning the formality of the. assertion and completion- of
title under settlement claimg is a matter between the United States and the’
settler; and the. land- department is not” deprived of its Jumsdrctlon and
duty to give equitable consideration to asserted settlement. claims by the
tender of -‘a serip application for the land by one having no claim to equi--
table consideration. . .

J ONES, First Asszstant Secretary:
Counsel for Florence A. Coffin, assignee of Abell, has addressed
a communication to the Department under date of February 5, 1914, -
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which has been treated as a second petition for the exercise of super-
visory authority with refererice to Coffin’s claim to the S. 3 NW. 4,
" Sec. 5, T..58 N., R. 11'W., Duluth, Minnesota, land district. -

Said tract was awarded to William Millen, a settler thereon,: by
departmental decision of September 30, 1913. On December 17, 1913,
. a motion for rehearing of said decision was denied and, on January
" 98, 1914, a petition on behalf of Coffin for the exercise of supervisory

authority was also denied. o S
It is now requested that final action in this case be not taken until
one of the counsel for Coffin, now unavoidably absent from the

United States, be afforded an opportunity to be heard in her in- o

térest. The record has again been considered by ‘the Department in
connection with the decisions heretofore rendered, and it is not be--
Tlieved that any useful purpose would be subserved by further delay.
in carrying into effect the award of the land in controversy to Millen.
It is urged, in support of Coffin’s claim to the land under the
soldiers’ additional homestead application, first, that Millen had for-
feited his settlement right in that he had not asserted it by a home-
stead application within three months from the date upon which the
land first became subject to homestead entry, and, second, that Millen
had forfeited his settlement claim through failure to continuously
reside upon the land from the date of his settlement to that upon
which he filed his homestead application. S o
A sufficient answer to both these contentions is found in the fact
that the claim of the Northern Pacific Railway Company to the tract
here under consideration, and others similarly situated, was con-
tinuously asserted, either in this- Department or in the courts, to
within less than ninety days prior to the date of the presentation of
© Millen’s homestead application. It may be granted that there was
& period between the first rejection of the railroad selection and its
‘reinstatement, wherein Millen might have applied for the land. The
- Department is clearly of the opinion that his failure to do so did not
work a forfeiture of the settlement claim and that he should not be
held to have waived such claim through failure to maintain con-
tinuous residence upon the land during the many years in which the
~ asserted right of the railroad thereto was undetermined. :
In this connection, the Department deems it proper to advert to
" the impression, apparently widespread in the minds of public-land
claimants and their counsel, that a homestead settler- upon public
lands forfeits the right thereto acquired by settlement, unless he files
‘homestead application for the land within three months from the
date of settlement, or, where the tract is unsurveyed, within three
‘months from; the date of the filing of a plat of survey in the local
office. “'This is not.the law. The preference right conferred upon a-
settler by section 3 of the act of May 14, 1880 (21 Stat., 140), is an
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extensmn to homestead settlements of the provisions of section 5 of
the act of March 3, 1843 (5 Stat., 620). This right was long ago de-
fined by the Supreme Court of the United States, in the case of
Johnson . Towsley (13 Wall,, 72), as a preference right over sub- -
sequent settlers, which, asto a subsequent settler who asserts his right,
is walved by the ﬁrst settler who has neglected to do so within the
time- specified in the law. The Court said: _

" If no other party has made a settlement or has given notice of such intention,
then no.one has been injured by the delay beyond three months, and if at any
time after the three months, while the paity is still in possession, he makes his-
declaration, and this is done before any one else has initiated a right of pre-
emption by settlement or declaration, we can see no purpose in forbidding: him
to-make his declaration or in making it void when made. And we think that
Congress intended to provide for the protection of the first settler by g1v1ng him
‘three months to make his declaration, and for all other settlers by saying if this
is not done within three months any one else who has settled on it within that
time, or at any time before the ﬁrst settler makes hlS declaratmn, shall have the
better right. . o

While a settler may lose his preference, over other settlers by fail-:
ure to comply with the requirements of the act of May 14, 1880 supra, - -
* his right to the land, acquired by settlement thereon, was not created
by that act but has been recognized by this Department and the courts
from the beginning of the' Government. Our whole public-land sys-
tem is based upon the fundamental consideration that the settler is to
_ be preferred over claimants who seek to assert scrip or other rights

to the public domain. Tands settled upon and claimed under the
homestead law do not fall within; the designation of public lands
open to sale or other disposition under general laws other than those
relating to settlemert. This Department is not robbed of its juris-
. diction and duty to give equ1table consideration to asserted settle-
ment claims by the tender of a scrip application for the land by one
having no claim to equitable consideration. o '

With reference to the objection raised by counsel for Coffin that
* Millen has not maintained residence upon: the land settled upon by

him, it is sufficiént to say, in the language of my predecessor in South -
' Dakota ». Thomas (35 L. D., 171):

Any question governing the folmahty of the asseltmn and completion of title
under such settlement is clearly a matter between the United States and the
settler.  As repeatedly held by the courts, the law deals tenderly with the one
who, in good faith, goes upon the public lands with a view to makmg a home
thereon (Ald v. Brandon, 156 U. S., 537 543) '

The petltlon Is denied.
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F. A. HYDE ET AL
Decided March- 12, 191}

- TIMBER CuTTING—UNAPPROVED FOREST LIEU SELECTION.

The Secretary of the Interior is without power to authorize the cuttmg' of
timber from the lands embraced in an unapproved forest lieu selectlon,
even though the selector should execute bond to 1ndemn1fy the United
States in event the selection should fail.

Jowes, Iirst Assistant Secretary:

This is'an appeal by D. J. Arpin and Wllham Scott, clannmg as

- transferees, from the decision of the Commissioner of the General
Land Ofﬁce of December 15, 1913, rejecting their apphcatmn to be

permitted to cut the’ tlmber from the lands embraced in lieu selec-

tion No. 3180 (0-8171), to-wit: The E. , S. 1 SE. {, the

'NE. } NE. 4, Sec, 33, T. 57 N, R. 10 W., SE lSW , Sec. 6, NW. 2

SW. 4, Sec. 21, T. 58N R:6 W, andNW SW. Sec 32, T. 59 N.,
R. 6 W 4 P M, Duluth Mlnnesota, dlstmct ﬁled September 5,
1900, by F A. Hyde throudh H. W. Coffin, attorney-in-fact, in 11eu
- of the E. 4, Sec. 86, T. 25°S., R. 85 K., M D "\I Sierra Forest Re-
“serve, California.

The selection has not been approved On February 15, 1913, the
 Commissioner of the General Land Office directed proceedlngs upon
the report of the field officer to the effect that the base land had
“peen fraudulently acquired from the State of California. Hearing
upon this charge was held before the register and receiver December

23, 1913, but 1o decision has as yet been rendered. :

The transferees represent. that they own other land in the vicinity
of these tracts, from which they propose to cut the timber in the
nedr future; that it would be desirable to cut the timber from these-
selected tracts at the same time, as otherwise it will become of little
value and deteriorate, They offer to give bond to indemnify the

United States in case of their failure to secure title. The Commis-

sioner of the General Land Office rejected the application in view of e

* the fact that a hearing had been held upon the charges.

The case raises at the threshold the question whether the Secre-
tary of the Interior would have the power to permit cutting of
timber upon these-lands and to accept the bond to 1ndemn1fy the -
United States in case the selection should fail. Tt is apparent from
the above statement of facts that equitable title has not yet vested in
the lieu selector. .

In 18 Op..of the Atty Gen., page 434, Acting Attorney General
Jenks held that the Interior Department had authority to make
seizure through its oﬂ"lcers, or agents, of timber cut on the public
lands, and that such timber could be disposed of by that Department
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either by public or prlvate sale, with or without previous advertise-
ment, at its discretion. - At page 436 he said:

As'to the authorlty of the Commissioner to dispose of such timber by public
or private sale, where the same has been seized by duly-authorized agents of
the Land Department and remains in their custody, I apprehend that this power
exists, subject to the gemeral supervision or direction of the Secretary of the
Interior. There being no statutory provision covering a case of that kind, or
regulating the disposition of the property, it must be regarded as a subject left
to the Land Department to be dealt with in such manner as in the judgment of -

_that department will best .protect the interests of the Government. Ag-the
property is perishable in its nature, and its custody may involve expense, it 1s
not only within the power, but it is the duty of the department, for the av01d-

. ance of loss to the Government, to convert the same into money, and whether

this be done by public or private sale, is a matter entirely discretionary with it.

The above opinion, however, relates to a case in which the timber
had actually been cut in trespass and seized by the United States,
the question being-as to the disposition of tlmber so seized.
~ Section 2461 provides, in part:

if any person shall cut, or cause or procure to be cut, or aid or assist, or be
employed in cutting any live-oak or red-cedar trees, or other timber on, or shall
remove, or cause or procure to be removed, or aid, or assist, or be employed in
removing any live-oak or red-cedar trees or other timber, from any other lands
of the United States, acquired, or hereafter to be acquired, with intent to export,
dispose of, use, or employ the same in any manner whatsoever, other than for -
the use of the Navy of the United States; every such person shall pay a fine

not less than triple the value of the tlees or timber so cut, destroyed, or re-

moved, and-shall be imprisoned not exceeding twelve months.

‘Section 4, of the act of June 3, 1878 (20 Stat., 89), prowdeS'

That after the passage of this act it shall be unlawful to cut, or cause, or

procure to be cut, or wantonly destroy, any timber growing on any lands of the
United States, in said States and Territory, or remove, or cause to be removed,
any timber from said public lands, with intent to export or dispose of the
same, . . .. afid any person violating the provisions of this section shall be
guilty of a misdemeanor, and, on conviction, shall be fined for every such offense
a sum not less than one hundred nor more than one thousand dollars: Provided,
That nothing herein contained shall ‘prevent any miner or agriculturist from
clearing his Jand in the ordinary working of his mining cia}im, or preparing his
farm for tillage, or from taking the timber necessary to support his improve-
ments, or the taking of timber for the use of the United States; and the penal-
ties herein provided shall not take effect until ninety days after the passage of
this act.

The present Criminal Code, Section 49, provides‘

. Whoever shall cut, or cause or procure to be cut, or shall wantonly destroy,
or cause to be wantonly destroyed, any - timber growmg on the public lands of
the United States; or whoever shall remove, or cause to be removed, any timber
from said public lands, with intent to export or to dispose of the same’; or who-
ever, being the owner, master, or consignee of any vessel, or the owner, director, .
or agent of any railroad, shall knowingly transport any tlmber so cut or re-

35017°
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moved from said lands, or lumber manufactured therefrom, shall be fined not
more than one thousand dollars, or imprisoned not more-than one year, or both.
‘Nothing in this- section ghall prevent any miner or agriculturist from clearing
his 1and in the ordinary working of his mining claim, or in the preparation of
his farm for tillage, or from taking the timber necessary to support his Improve-
. 'ments, or the taking of timber for the use of the United States. And nothing
in this section shall interfere with or take away any right or privilege under
any.existing law of .the United States to cut or remove timber from any public
lands. ’ ) : I ) i
Under section 2461 of Revised Statutes the District Court of
Oregon (United States v. Nelson, 5 Sawyer, 68) held that the cutting
and removing of timber from lands embraced in an application for
patent for a mining claim, but in which the payment of the purchase
price to the United. States had not been made, the cutting being
for the purpose of sale, was an offense as defined in that section.
This holding was adhered to in Teller ». United States by the Cir-
cuit Court of Appeals for the 8th Circuit (113 Fed. Rep., 273).
The Court there held that while for the purpose of subsequent entry
the lands covered by such an inchoate claim were segregated, still
the legal and equitable title to them remained in the United States, -
and that they were still “lands? of the TUnited States within the
 meaning of section 2461 R. S. “The lands in the present case there-
fore are still lands of the United States and the cutting.of timber
- thereon for the purpose of sale as proposed by the appellants would
constitute not only a trespass but a crime against the United States,
since no equitable title has as yet vested in them. It is, therefore,
apparent that the Secretary of the Interior is without power to
enter into the proposed arrangement. C ,
This selection, however, has been pending for a long period and
should be promptly adjudicated. The Commissioner will accord-
ingly ‘instruct the register and receiver to render their decision
upon the record made as early as is consistent with the other public
. business, and upon the coming in of the record the Commissioner of
the General Land Office will at once take up the matter for his ad-
‘judication. . » :
With the above modification, the Commissioner’s decision is af-

_ﬁrmed. o



DECISIONS EELATING TO THE PUBLIC LANDS. 119
- LAYTON’S HEIRS v. LEWMAN.
Decided March 12, 1914.

Rarosp LANDS—PURCHASERS—ACT OF MARCH 38, 1887,

. Section'5 of the act of March 8, 1887, according to persons who in vood faith
‘purchased from a railroad company lands subsequently found to be ex-
cepted from its grant the right to purchase such lands from- the United
States, does not require that persons claiming the benefits thereof shall
" be settlers upon the land; and it is not necessary that purchasers from the
Oregon and California Raﬂroad Company applying to purchase under that
section shall be settlers, the provisions in the act of April 10,1869, that
lands granted to said company shall be sold to actual settlers only, being
Wa1ved as to them by the later act.

Jongs, First Assistant Secretary .

Rlchard . Lewman appealed from demsmn of the Commissioner
of the General Land Office of August 26, 1912, canceling his com-
muted homestead entry for NW. 1 SE. 1, Sec 17 T, 38 8., R 4W.,,
W. M. Roseburg, Oregon. = -

The land is within primary limits of grant to Oregon and Cali-
fornia Railroad Company by act of July 25, 1866 (14 Stat., 239),
opposite that part of its line definitely Iocated July 3, 1883, and was
listed by the company May 15, 1890 list 21. The list was canceled
October 31, 1891, as to S. of S, % of NW. % of SE 4 for conflict
~with I‘arrlsh placer claim. ’

~June 6, 1872, the NW. 1 SE. 1, Sec. 17, was 1ncluded in homestead
entry then made by Dawd Blagle, canceled on Blagle’s relinquish-
ment July 27, 1891. The Commissioner held that such homestead
entry existing at time of definite location excepted the forty-acre
tract from operation of the grant. - The company did not appeal.

October 13; 1898, plat was made by the surveyor-general to.show

- areas and lottlngs of mineral claim 37, partly within section 17, and

the N. 4 of NW. £ of SE. 1 and N. § of S. 3 of NW.-1 of SE. %, area

thirty acres, was lotted as lot 1 May 24, 1909, Richard F. Lewman

was allowed to make homestead for said lot L
February 28, 1911, Lola Bailey, for herself and other heirs of T. J.

Layton, deceased, presented an application under section 5, act of -

March 8, 1887 (24 Stat., 556), to purchase lot 1. This the local office

rejected on the ground that the land was settled upon after December

1, 1882, by Lewman. Applicant appealed. ’ .
The apphcatlon alleged that about February 1, 1899, supported by

quitclaim deed of the railroad company dated February 6, 1899, T. J.

Layton for value purchased N. 3 NW. 1 SE. 1 and N. } of S. § of

NW. 1 of SE. 1 from the railroad company believing the grantor

company was owner thereof, and he in his lifetime and since his

death his administrator and heirs had been since such purchase and
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were then in possession of the land, without notice of cancellation
“of the.company’s list, until Lewman’s entry. -
August 2, 1911, the Commissioner instructed the local office that

protection given settlers by section 5, act of March 3, 1887, supra,
is limited to those who settled on the land in good faith, in ignorance
of rights and equities of others purchasing from the railroad com-
pany, after December 1, 1882, and before March 3, 1887.  The Com-
missioner: directed the local office to- allow Layton’s heirs, on due
notice, to submit proof on their application.
~ November 29, 1911, Layton’s heirs and Lewman, each in person

aided by counsel, appeared at the local office and submitted evidence.
October 25, 1911, the local office found that neither Layton nor any
of his heirs settled upon or were in possession of the land, and that
the railway company under act.of April 10, 1869 (16 Stat., 47), was
limited to sale of its lands to actual settlers only. Whereupon the
Tocal office recommended rejection of application of Layton’s heirs
and that Lewman’s entry remain intact.” The Commissioner, on ap-
peal of Layton’s heirs, reviewing the evidence, reversed the action of
the local office, held Lewman’s entry for cancellation, and allowed
application of Layton’s heirs, conditioned on -their filing a proper
nonmineral affidavit. ~ ' N » o ,

The evidence clearly shows that John T. Layton, February 6, 1899,
purchased the land from the railroad company for the purpose of a
dump for tailings from his placer claim. The conveyance was by
quitclaim deed for $2.50 per acre upon payment of $75.

Section 5, act of March 3, 1887, supra, provides: -
' -That where any said company shall have sold to citizens o_f the TUnited
~States, or to persons who have declared their intention to become such citizens, '
“as a part of its grant, lands not conveyed to or for the use of such company,
said lands being the numbered sections prescribed in the grant, and being co-
terminous with the constructed parts of said road, and where the lands so
gold- are for any reason excepted from the operation of the grant to said com-
pany, it shall be lawful for the bone fide purchaser ’thereof from said company
to make payment to the United States for said lands at the ordinary Govern-
ment price for like lands, and thereupon patents shall issue therefor to the said
bona fide purchaser, his heirs or assigns. ) R -

This act does not require that the persons claiming its benefit shall -

be settlers, but any citizen of the United States, bona fide purchaser
‘from the company, is entitled to its benefits as against any person not
a bona fide settler under the settlement laws prior to December 1,
1889. - Whatever may have been the restriction as to persons to
whom the lands should be sold by the company, imposed by act of
April 10, 1869, supre, it was within power of Congress to waive that
restriction, at least as to persons not claiming the land by settlement
prior to December 1, 1882, and by section 5, act of March 3, 1887,

T e
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supra, it did so by giving the right to purchase to all 01t1zens of -the
United States, actual purchasers.

Not till November, 1909, did Lewman make settlement, and that
was done with full notice of Layton’s purchase. He therefore is not
within benefit of the provisions of the act of March 8, 1887, supm.

The decision is affirmed.

FLOYD W. WARREN.
Decided March 12, 191}.

TSOLATED TRACTS—LAND NOT SUBJECT TO SALE, .

- Congress having by the aet of April 27, 1904, provided a complete system
for the disposition of the ceded portion of the Crow Indian reservition, and
specifically declared that the lands opened to entry under that aect shall
be disposed of under the homestead, townsite, and mining laws, such lands
are not subject to sale :as isolated tracts under section 2455, Revised Stat-
utes, as amended.

CONFLICTING DECISIONS OVERRULED.

Edwin J. Miller, 35 L. D., 411, Frank Maple, 37 L. D, 107 and Peter E‘

Kolberg, 37 L. D., 453, overruled.

Joxzs, First Assistant Secretary:

Floyd W. Warren has appealed from de01s1on of May 17 1918,
by the Commissioner of the General Land Office, rejécting his a,pphJ
cation to have the SE. 1 SE. 1, Sec.. 4, T. 1, N,, R.- 31 E., M. M,,
Billings, Montana, land district, ordered into market and sold as an
isolated tract, under the provisions of section 2455, Revised Statutes,
as amended by the act of March 28, 1912 (87 Stat., 77). The said
tract is within the ceded portion of the Crow Indian Reservation,
opened to entry under the act of April 27, 1904 (33 Stat., 352).
That act provided for certain allotments to Indlans, the Wlthdraw al
for irrigation of tracts susceptlble of irrigation under the reclama-
tion act, and provided that the remaining lands, excepting sections
16 and- 36, “shall be disposed of under the homestead, townsite, and
mineral-land laws of the United States.” The opening was to be
‘declared by proclamation of the President describing the manner in
‘which the lands could be settled upon and entered. The price of the -
Iands was fixed at $4 per acre, when entered under the homestead
laws, and lands entered under the townsite and mineraldand laws
were to be paid for as provided by said laws, but in no event at less
price than that fixed for lands entered under the homestead laws.
The act - further provided: - R

That when, in the judgment -of the Pi'esident, no more of the land herein

" ceded can be disposed of at said price he may by proclamation, to be repeated
at his discretion, sell from time to time the remaining land subject to the
provisions of the homestead law or othérwise as he may deem most advanta-
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geous, at such price or prices, in such manner, upon such conditions, with such
restrictions, and upon such terms as he may deem hest for all the interests
concerned.
~ Under authority of the latter provision the President, under date -
of September 9, 1910 (36 Stat., 2742), issued a proclamatlon for the
disposal of the unsold lands, Whlch proclamation provided :
. That all of the unentered n_onmmela], unregerved lands affected by said act ‘
which havg not been withdrawn under the Reclamation Act, and which are not
embraced in any valid existing right initiated under the public land laws, be
offered for sale at public auction. . . . .
All lands. offered but not sold at the sale herem dlrected shall thereafter be
subject to purchase at private sale in the areas under the terms, conditions
and limitations mentioned in this proclamation at two dollars per acre.

The Commissioner held in the decision appealed from that the
dlsposal of the tract here involved is governed by the terms of said
‘proclamation, and therefore that the tract is subject to private sale
at $2 per acre, but not subject to sale under the isolated-tract law.
It appears that this tract was formerly embraced in a homéstead
. entry, made September 13, 1909, which was canceled on relinguish-
" ment under date of November 4, 1910.. It was therefore at the
‘date of said proclamation embraced in said entry, and according
‘to the terms of the proclamation was wholly unaffected by it. Clara.
F. Moran (39 L. D., 434)." It will, therefore, be seen that the reason
assigned by the Commissioner for rejection of this application was
insufficient. The application was properly rejected, however, inas-
‘much as the area including this tract was opened-under a special or
tocal law specifically providing the manner for the disposal of -such
lands. A ecomplete system was provided for the offering of the lands
to entry in the first instance, and then for the disposal of the unsold
lands through proclamation of the President, to be repeated at his
discretion. It is therefore believed that the general isolated-tract
law may not properly be applied in contravention of the said special
- or local law governing the disposal of this area. See Frost ». Wenie
" (157 U. 8.,46,58) ; and United States v. Healey (160 U. S., 136, 147).

The Department hag not been uniform in its decisions Wlth refer-
ence to the applicability of the isolated-tract law in cases where the
“lands were opened under local or special law, which did not in terms
provide for the.sale of isolated tracts within the area affected by
such special law. In the following three cases it was held that the
isolated-tract law.could not be applied, viz: H. R. Saunders (27 L. D.,

. 45) ; W. D. Harrigan (29 L. D., 153), James M. McComas (33 L. D
447). Tt was also held in the case of William C. Quinlan (30 L. D.,
268) that where a certain area in Oklahoma was opened to actual
settlers under the homestead laws only, the act of June 4, 1897 (30
Stat., 11, 86), providing for the exchange of lands, could not be
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, apphed in said area, although the latter act provided for the selec-
© tion of any tract of vacant land opened to settlement.
 In the following three cases it was held that the isolated-tract

law could properly be applied, viz: Edwin J. Miller (85 L. D., 411) ;.

Frank Maple (37 L. D., 107), Peter F. Kolberg (37 L. D., 453).
These three cases next- above referred to might; with some semblance
of reason, be distinguished from the case under present considera-
_tion, especially in view of the complete provision made by the special
law under consideration for the disposal of these lands, but as.the
interpretations of the statutes involved in the several cases are deemed
unsound, the three said cases are hereby overruled, so that they

may not longer be followed in cases involving lands Wlthm the areas -

- affected thereby. : -
© Tt will be observed that while the law under conmdera’mon au-

thorizes the President to provide a way for the disposal of the unsold -

lands, yet no way, except as prescrlbed by the original law, has
been prov1ded for the sale of lands in said area, which have become
vacant since the date of the former proclamation, and the isolated-
tract law has not been made applicable thereto. It may be advisable
~“to request issuance of a new proclamation for disposal of the tracts,

. which have since become. vacant, and also for extending the isolated- -

tract law to said area. The Pre51dent undoubtedly ‘has sufficient
authority under the law to do this, if it be deemed advisable to do so.

This matter is called. to -the attenmon of the Commissioner of the

- General Land Office for appropriate initial action.
The rejection of the present application is affirmed.

CUMBERLAND MINING AND SMELTING co.
Decided March 12, 191} '

REPAYMENT—ACT oF MARCH 26, 1908, . ' o '

The fact that an apphcant for repayment under the act of March 26, 1908, -

hag' previously applied for and heen denied repayment under the act of
June 16,.1880, in o wise affects his 11ght to 1epayment under the act
~of 1908. : :
CONFLICTING DECZ_[SION OVERRULED.
James H. Febes, 37 L, D.; 210, overruled.

dJi ONES First Assistant Secretary:

Thls is an appeal by the Cumberland Mlnmg and Smeltmo Com— ,

pany, a corporation, from the Commissioner’s decision of March 13,

1918, denying its application for the return of the purchase price.

paid by Robert D. McLoud, its remote assignor, in connection with
Leadvﬂle Colorado, coal entry No. 41. : -

<
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The entry was made March 16, 1883, and or1g1na11y embraced the
S. 1 NE. £ and W. § SE. %, Sec. 15, T. 14 8., R. 86 W., but by the
Commlsswner S Ietter of October 3, 1884 was canceled to the extent
‘of the tract last above described for reasons that have no bearing
on the present case. By decision of July 29, 1890, the Commissioner
found that the affidavit required of claimants at the time of purchase
was verified not by the éntryman himself, as prescribed by para-
graph 32 of the coal land regulations of July 81, 1882 (1 L. D., 687),
but by his agent, Scace L. Maultby, and that the evidence of the
entryman’s citizenship was lacking. He accordingly directed that
the claimant be notified that he would be required to complete the
record in these particulars. No such affidavits having been fur--
nished, the Commissioner, by decision of December 8, 1890, for that
reason held the entry for cancellation. It was ﬁnally canceled by
the Commissioner’s letter of October 29, 1891,

- On or about February 25, 1892, the Cumberland Mlnmg and
- Smelting Company, clanmng as transferee of McLoud, applied for-
a return of the purchase price paid for the said 8. 4 NE. 4, but the
application was denied by the Commissioner’s. declslon of March 28,

© 1892, and from this action no appeal was taken.

The present application was filed December 20, 1912, but by the.
decision here complained of was rejected for the following stated
reasons: , E

The second applieation submitted by you contains ho new statement of fact ’
or argument not before this office in the first instance, -or that will permit of a
judgment that would be in violation of the principle laid down by the Depart-
ment in the case of the Anthracite Mesa Coal Mining Company (28 L. D., 551),

syllabus:
“An entry is not ‘erroneously allowed’ within coptemplatlon of the repay-

ment statute where the alleged defect is not of such character as to necessarily
defeat confirmation of the entry, and might have been cured on compliance with
the requirements of the General Land Office.” :

This office has found that the requirements of this ‘office were essential under
paragraphs 82 and 85, circular of July 31, 1882, relative to coal land laws; that
compliance therewith was a reasonable requirement, and that it can not be held
that failure to comply therewith evidenced error in the allowance of the entry. .

While no reference is made in said decision to the repayment act
.of June 16, 1880 (21 Stat., 287), it is evident from the context that the
apphcatlon was rej ected by the. Commissioner. because it was not .
deemed by him'to be within the purview of that act. : ,

It is unnecessary to determine whether this application for repay-
ment is or is not allowable under the provisions of the act of 1880,
for, in the absence of fraud or attempted fraud in connection with the
»entry, it is within the purview of section 1 of the act of March 26, -
1908 (35 Stat., 48), which reads as follows: :

That where purchase moneys and commissions paid . under any public land
law have been or shall hereafter be covered into- the Treasury of the United
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States undér any application to nﬁake any filing, loéation, selection, entry,. or
. proof, such purchase moneys and commissions shall be repaid to the person -
“who made such application, entry, or proof, or to his legal representatives, in
all cases where such application, entry, or proof has been or shall hereafter be
rejected, and neither such‘appliqant nor his—legal‘representatives shall have
be@an guilty of any fraud or attempted fraud in connection with such application.

~ Ttis true that a prior application for repayment filed by the presént
- applicant under the act of 1880, was rejected by the Commissioner in.
1892, and that, in the case of James H. Febes (37 L. D., 210), it was
held that the act of 1908 does not contemplate the reopening of re-
payment cases properly adjudicated under prior laws, nor authorize
repayment in cases where the entry failed of conﬁrmamon solely
because of the fault or laches of the entryman. This decision, how-
ever, was disregarded by the Department in Ernest Weisenborn (42 -
L. D , 533), wherein, after stating that several applications for repay- -
ment (under the act of 1880, it appears) had been made by Weisen-
born prior to the one then under consideration, made under the act of
1908, it was said: _ : - : '

The ev1dent purpose of thls act was to return to disappointed purchasers of
public lands their pufchase money in all cases where they failed to ‘acquire title
and had been guilty .of no fraud or attempted fraud in connection with their
applications to putchase. The obligation to repay is placed on the failure of
consideration and is granted in-all cases not fainted by fraud. The present case
* comes within the benefit of the act. .

The decision in James H. Febes, supra, is out of harmony with the
later decision cited, and, the Department 1s now convinced, is contrary
_to the purpose and 1nte,nt of the act of 1908. Tt is accordmgly over-
ruled.

For the reasons stated, the decision in the case at bar is reversed
. and the matter remanded for adjudication under the act, of March
26, 1908.

In this connection, the attention of the Comrmssloner is invited
to the fact that the entry was allowed March 16, 1883, and that;
‘prior thereto and on August 22, 1882, McLoud had executed a
power of attorney to Scace L. Maultby, Who, acting thereunder on -
" March 19, 1883, executed a deed conveying the land to Gerard ‘B.
Allen, the gra,nfcee of the Cumberland Mining and Smelting Com-
pany. It appears from the decision in Gerard B. Allen (8 L. D., 140),
“that, on January 15; 1883, just two months prior to the allowance '
of McLoucl’s entry, four coal entries were made by an equal number
of men, among them the said Scace L. Maultby, in the interest and
for the benefit of Allen, for 320 acres of land immediately adjoining
the tract embraced-in MecLoud’s entry

These facts, while insufficient in themselves to warrant a ﬁndmg
that the entry of McLoud was fraudulently made for the benefit of
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Allen, nevertheless give rise to the strong suspicion that such was

the case and demand that a definite, specific, and satisfactory show-
ing, as to the good faith of McLoud and Allen in the matter of the
entry, be required of the applicant for repayment, or that the facts
and circumstances surrounding the entry be ascertained and deter-

mined in some other appropriate manner, before final action is

taken on the application.

' ROBERT G. McDOUGALL.
Decided March 14, 1914, -

NATIONAL FOREST HOMESTDAD——RESIDENCD—SETTLDMENT UNDER SPECIAL Usk
PERMIT.

- One who applies to have land within a namonal forest listed for opening

under the act of June 11 1906, and is thereafter. granted a- special use
permit to occupy the land, is entitled, in submitting proof upon his entry
made in pursuance of such listing, to CLedlt for residence since the date of.
the spemal use permlt

. JoNEs, First Assistant Secretary: ' o
Robert . McDougall has appealed from decision of December 16,

1913, of the Commissioner of the General Land Office for rejection of‘
final proof submitted by him November 22, 1918, on his homestead -

entry made January 17, 1911, for certain tracts in Sec. 22, T. 19 N,
R. 6 E., Santa Fe, New Mexico, land district; under the act of June
11, 1906 (84 Stat., 233).

It appears that sa1d lands were first Wlthdmwn for National Forest
- purposes November 6, 1906; that the claimant filed application for
listing under said act and was given a special use permlt to occupy
the tracts under date of December 16, 1908; that since the date of
said permit he has continuously occupied the land has placed valuabie
improvements thereon and cultivated the greater part thereof. The

" Commissioner held that the cultivation was amply sufficient to satisfy

the requirements of the three-year homestead act of June 6, 1912 (37
Stat., 123),-but held that no credit for residence could be allowed
prior to January 17, 1911, when the lands were opened, as above

stated. According to this view, the proof was. slightly premature, -

inasmuch as the three-year period would not be completed until Jan-
~ uary 17, 1914, Supplemental affidavits have been filed showing resi-
dence has ‘been continued since the former proof was submltted thus
completmg the three-year period.
Tt is further believed, however, that credlt for Tesidence may be
accorded from the date of the special use permit, Wthh was given
‘after the claimant had applled for listing.

B
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Sectlon 3 of the act of } M[ay 14, 1880 (21 Stat., 140), provides, that
where any qualified claimant shall settle on any public lands of the
. United States with the intention of claiming the same under the
homestead laws, and thereafter makes entry, his right shall relate
back to the date of settlement, the same as if he settled under the
_ preemption laws.

The act of June 11, 1906, supra, providing for- homestead entries
in National Forests, provides that the person applying for listing
shall, if qualified to make a homestead entry, be accorded preference_
right of entry when the land is opened, unless there be a prior legal
éettler on the land.. Technically, this land was not public land and
was not subject to general settlement claim at the time this entryman
made settlement thereon, but he was not a trespasser, as he had filed .
his application for hstlng with the Forest Service for opening under
the said act of June 11, 1906, and had been given a special use permit
-by that service. He was, therefore, in legal occupation of the land
after the date of the permit, with the understanding that if the tract
be found approprlate for opening under said act, he would have 2
preference right of entry, as provided by that act. He thus had a
restricted or qualified settlement claim. If it had: resulted that his
application for listing could not be allowed, then, of course, his set-
tlement-could not have ripened into a c]alm for title. But the land
" was opened upon his apphcatlon, be was accorded preference right
of entry, and he made entry, all in pursuance of the claim initiated
by his application. No good reason is seen why credit for residence
for the full period after the date of the permit may not be accorded
under such circumstances. - The decision appealéd from i is, therefore,
“vacated and the proof will be accepted, unless other ob]ection be
found. Al decisions and mstruotlons in conflict herew1th are over-

ruled.

INSTRUCTIONS.

March 14, 1914.

RESD)DNCE BY CONTESTANT.

A confestant who_ settles upon the land embraced in the entry under con-
test and maintaing residence thereon, may be credited with the full period
of such residence where the contested entry is afterwards canceled and
the contestant is permitted to make homestead entry.

JoNEs, First Assistant Seoretary:

It was stated in departmental instructions of September 24, 1910
(39 L. D., 230), that credit for residence will not be allowed in final
proof in support of a homestead entry during the time the land is’
‘not subject to entry by the person maintaining the residence. Said
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instructions were modified August 19, 1911 (40 L. D., 236), so as to
allow credit for such residence in cases where a contestant established
residence prior to-September 24, 1910, and has since maintained such
residence and succeeded in procuring cancellation of the entry under
contest and made entry in his own behalf following such cancella- -
tion. :
The question of allowing credlt for res1dence maintained’ prlor
to the time when the land has become subject to entry, has arisen
in a somewhat different form in a case pendmg before the Depart-
ment, and after very careful consideration it is beheved that the
instructions of August 19, 1911, supra, should not have limited credit
for such residence to persons who had established residence prior
to September 24, 1910. The rule is, therefore, redrafted in the form
given below, viz: ,
. A contestant who settles upon the land embraced in the entry.under contest
and maintains residence thereon, may be credited with the full period of such

residence where the contested entry is-afterwards canceled and the contestant
1s permltted to make homestead entry

SMILEY v. JORDAN.
Decided Mairch 14, 1914

OONTEST——A_BANDONMENT—JU‘DICIAL RESTRAINT.

Absence of a homestead entryman from his claim due to judicial restraint
does not break the continuity of his residence and does not render the
entry liable to contest on the ground of abandonment. -

JUDICTIAL RESTRAINT—ONE AT LIBERTY ON BAIL. :

One at liberty on bail which obligates him not to leave the jurisdiction of

the court is under judicial restraint. ’

Joxgs, First Assistant Secretary:

William R. Smiley appealed from decision of the Commissioner
of the General Land Office, of May 28, 1913, dismissing his contest
against Fleet Jordan’s homestead entry for W. 4, Sec. 9, T. 32 N,,
R. 11 E., Havre, Montana.

. May 4 1909, J erdan made entry against Whlch Smiley, March 11,
1912, ﬁled contest affidavit that Jordan had abandoned the land for
more than six months last past and has failed to reside upon and cul- -
tivate it according to law. Notice issued, was served, and defendant
filed denial. The case was regularly tried at the local office, August -
12, 1912, both parties aided by counsel. ' J: anuary 3, 1913, the local
ofﬁce found for contestant, recommending cancellatlon of the entry.
The Commissioner affirmed that action.

The evidence in this case is without controversy and shows that-
entryman has a frame house 14x20 feet, with an addition 12x14
feet, valued at $275; 53 acres of breaking, cropped to flax and oats
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in 1912; 600 fence posts set around the land, with a well and pump,
all improvements being valued at $845. ‘Defendant established resi-
dence on his homestead, with his wife and two children under the
age of five years, May 4, 1911, the date of his entry, résiding there
" continuously from that time to August 1, 1911, during which time
he made improvements, valued by the clalmant at $1,500. On account
of his wife’s ill health, August 1, 1911, he took her to her home in
West Virginia for medical attendance and, while he was there ex-
pecting within a few days to return, he was arrested,- December 6,
following, and confined in jail until December 21, 1911, when he was

released, on bail, having been sentenced to conﬁnement in the county
jail for fourteen months beginning January 24, 1912. Cancellation
of the entry is elaimed on' the ground that he was at hberty, on bail,
and might have gone to his entry. This contention is unsound. His
bail obligated him not to leave the jurisdiction of the court and had he -
left his bond would have been forfeited. He was therefore under
judicial restmmt when bound not to leave the ]urlsdlctlon of the
court.

Judicial restraint does not break the contmulty of residence. Reed-
head v. Hauenstine (15 L. D., 554) ; Kunz ». Jochlm (37 L. D.,
169, 170).

The decision is aiﬁrmed.

" FRED STEININGER.
Decided March 18, 191).

DESERT ENTRY—EXTENSION OF TIME—AGCT OF JUNE 27, 1906.

The act.of June 27,-1906, authorizing an extension of time for compliance.
ynth law on desert entries ‘where the entryman has “been hindered in the
reclamation of the land by reason of a withdrawal under the reclamation
act, has no application where the waters from which it is proposed to sup-
ply the government project were withdrawn from all appropriation prior .
to the date of the entry, notwithstanding the withdrawal embracing the
land was not made until after the entry. '

DEsERT ENTRY—DELAY IN RECLAMATION—EXTENSION OF TiME. .
The construction of an artesian ‘well, with a view to procure water for the

reclamation of a desert entry, is a construction of irrigating works within
contemplation .of section 8 of the act of March 28, 1908, and the acts of
February 28, 1911, and April 30, 1912 and failure, after diligent effoit,
to.obtain water by means of such attempted drtesian. well, without fault
on the part of the entryman, is sufficient ground for extension of time as
provided by said acts. o

Jowms, First Assistant Secretary: : ‘

Fred Steininger has appealed from decision of May 8, 1913, of .

- the Commissioner of the General Land Office, denying his applica-
tion for extension of time within which to make final proof on his
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. desert-land entry for the SE. 1, Sec. 24, T. 13 N R. 19 E., W, M

North Yakima, Washington, land district. v
 The entry was made July 27, 1907, and three annual proofs have
been submitted. At the time. the ently was made the applicant
stated that he expetted to obtain water supply to irrigate said land
from artesian wells or wells and pump on said land. It is shown by
affidavit, duly corroborated, that the entryman has made an earnest
endeavor to procure water for the reclamation of the land by drilling -
~a well for that purpose to a depth of more than 400 feet, at an _
. expense of more than $1,400; and that some water was obtained in
the well but not sufficient in quantity to irrigate the land. It is urged
by the claimant that he has been hindered in the reclamation of the-
land” by reason of a withdrawal by the Government of an area
embracing his claim. He therefore asks that the time during which
such hindrance obtains bs not computed or considered as a part of the
statutory period. It would appear that the claimant contemplated
extension ¢f time under the act of June 27, 1906- (34 .Stat., 520),
which prov1des extension of time where a desert land entryman has
been hindered in the development of his claim by withdrawal of sur-
rounding lands in connection with reclamation projects. Said act
provides that during such hindrance an entryman so hindered is not
required to make improvements upon his claim or to make ﬁnal
proof.

The. supervising engineer in hls report of June 20 1911 stated
that all waters of the Yakima River were withdrawn from all appro-
priation on May 4, 1905, by the State of Washington, at the request -
of the U. 8. Reéclamation Service, in pursuance of the act of the legis-
lature of March 4, 1905. It will, therefore, be observed that the -
waters from which the high line extension of the Yakima Project
would be supplied, should such extension be completed as contem- .
plated, were withdrawn from appropriation- prior to the date of
this entry and it can not properly be said that the withdrawal of the
lands in this township by the Government under date of January 28,
1910, interfered with the plans of this claimant. "It must be held,
therefore, that the claimant is not entitled to extension of time under A
the said act of June 27, 1906. Such was the holding under somewhat .
. gimilay facts in the case of Frank C. Jones (41 L. D., 877). That
decision, however, did not consider the application Wlth reference to.
other acts of Congress prov1d1ng for extension of time under certain
" eircumstances.

Section 8-of the act of March 98, 1908 (35 Stat., 52), prowdes——

That any entryman under the above acts who shall show to the satisfaction
of the Commissioner of the General Land Office that he has in good faith com-
phed with the terms, requirements, and prov isions of said acts, but that because
of some unavoidable delay in the construction of the irrigating works, infended
- to convey water to the said lands, he is, without fault on his part, unable to
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make proof of -the reclamation and cultivation of said land, as required by said
acts, shall, upon filitig his corroborated affidavit with the land office in which
said land is located, setting forth said facts, be allowed an additional period of
not to exceed three years, within the discretion of the Commissioner of the
General Land Office, within which to furnish. proof as required by said acts, of
. the completlon of said work. .

- A similar law of local apphea,tlon for the relief of entrymen in- -
the counties of Benton, Yakima, and Klickitat in the State of Wash-
ington, was enacted February 28, 1911 (36 Stat., 960). The tract
involved in the present case is in Yakima County. Also another
law of general application and of like import was enacted April 30,
1912 (37 Stat;, 106), which provides for a further extensmn not: ex-
ceeding three years, or a total extension not exceeding six years.

In the case of Arthur E. Day (89 L. D., 475), it was held (syl-
labus) : _

"The construction of an artesian well, with ‘a view to procure Water for the
reclamation of a desert.land entry, is a construction of irrigating works within
contemplation .of section 3 of the act of March 28, 1908, and failure, after dili-
gent effort, to obtain water by means of such attempted artesian well, without

- fault ‘on the part of the entryman, is sufficient ground for extension of time as
provided by that section.

The facts in this case seem ) to fa,ll within the purview of the de01-
sion in the Day case and extension of time will accordingly be
granted for the making of final proof in this case. Should more
than three years be necessary, the applicant should file new applica-
tion for further extension which, if filed, w111 receive approprlate
copsideration.

The decision appealed from is accordmgly reversed

1

ADA I. HINDMAN ET AL.
Instructions, March 18, 191}4.

LAND REPORTED AS§ VALUABLE FOR COAL—IUX PARTE AFFIDAVITS, )
- Where at the time of the submission of final proof upon a ndonmineral entry
er purte afidavits are submitted on behalf of the government to the effect
_that the land is coal in character, and the entryman refuses to accept a
’ restricted patent under the -act of March 3, 1909, the character of the land
should not be adjudicated upon such ez parte afiidavits, but the case.
should be remahded for further hearing in accordance with paragraphs 8
to 5 of the regulations of September 7, 1909, and patent should not issue
until the character of the land is finally adjudicated upon the testimony
submitted at the hearing.
FORMER DEPARTMENTAL DECISION RECALLED AND VACATED 50 FAR AS IN CONFLICT.
Departmental decision in Ada I. Hindman, 42° L. D. 327, recalled and
‘vacated in so far as it directs that patent without reservatlon be issued
without hearing first being had.

J ONEs, First Assistant Secretaw
I am in receipt of your [Commlsswner of the General Land Office]
letter of February 4, 1914, which relates to the Department’s deci-
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cion of Ada I. Hindman (42 L. D., 327), in which you request in-
structions in view of the apparently contradictory non-reported
decision of October 18, 1913, in the case of Zoro McCroskey.

The material facts are as follows: The Hindman entry was made
November 9, 1903, final proof being made November 11, 1910. At

‘this final proof a ﬁeld officer of your Bureau appeared and filed his .

ew porte affidavit to the effect that the land was coal in character.
Upon this ex parte showing your office, by decision of May 17, 1912,
adjudicated the land to be coal in character, and required the entry—
man to take a patent with a reservation of the coal deposits to the
United States in accordance with the act of March 3, 1909 (35 Stat.,
'844). This the Department held to be in violation. of parawraphs 3,
4 and- B, of the circular of September 7, 1909 (38 L. D., 183), and
dlrected that the patent issue without such reservation. The patent
was issued December 2, 1918.

* The McCroskey entry was made July 7, 1905, final proof being
made December 6, 1909. - At this proof a snmlar affidavit was filed
by a field’ ofﬁcer, but the entryman thereafter appealed from the.
action of the register and receiver in issuing a final certificate with
the endorsement,  Patent to contain reservations, conditions, and
limitations of act of March 3, 1909,” and requested that a hearing
be ordered with respect to the character of the land. Such hearing
was ordered by you and full hearing held thereunder. In its deci- °

“sion of October 18, 1913, the Department aflirmed the action of your.
~ office in requiring that the entryman take a patent with a reservation
~of the coal deposits of the United States under the act of March 3,
1909.. : ‘

‘Tn the Hindman case: the attempted a,d}udlcatlon was upon en-
tively ex parte testimony and in. violation of the Department’s in-
structions. Tt was thought that under the act of March 8, 1909, it
was incumbent. upon the United States to make the showmd that the
land was chiefly valuable for coal at the time of final proof, and hav-
ing not shown it as required by its own regulations, the éntryman was
entitled to an absolute patent. Possibly it would have been more cor-
rect to have remanded the matter for further hearing in accordance

" . with the regulations. The United States had submitted certain evi-

dence at the time of final proof, but such eviderice was improper in
form and not in compliance with the regulations. The case mlght
have been properly remanded, however; for further hearing in ac-’
cordance with the Department’s regulations. That part of the deci-
sion-in Ada I. Hindman, supre, which directs that a patent without
reservation be issued, is accordingly vacated and recalled. Tt will
not be followed as to other entries in which the same facts may arise,
and as to them, you will follow the holding i in unreported declslon of
October 18 1913, ex pawﬁe Zoro McCroskey '
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GEORGE F. GOODWIN.
Decided March' 19, 191}..

SPECIAL AGENTS’ REPORTS—-—EVIDENCE——PRAGTICE
A ‘special agent’s ‘report upon an entry is not evidence and can not be

given evidential value as against any rights or claims asserted by the
entryman; and where an entryman, after denying the charges based
upon a special agent’s report and applying for a hearing, withdraws such
denial and application for hearing, such action constitutes at most an ad-
mission of the truth-of the charges-contained in the notice served upon
him, but does not constitute a confession that the statements and asser-
tions made in the special agent’s report are true.

Jonzs, Fzrst Assistant Secretary:
George F. Goodwin has appealed from the de01s1on of the Com-

missioner of the General Land Office dated November 15, 1911,
denying his application for repayment of the purchase money in -

- the sum of $95 paid by him December 31, 1908, in connection with

mineral entry 0808 for the Cold Spring lode mining claim, survey:
No. 5751, Salt Lake City land district, Utah. _
Upon consideration of the record in the matter of said entry, the
Commissioner on July 7, 1909, made the following statement:
From the field notes in this case it appears that $515 worth of excavation,

' consisting of a 35-ft. tunnel and 8 shafts ranging from 8 to 9 ff. deep, has

been made on the claim but all -of said excavations are in loose boulders and
the discovery is a mere point.

‘The claimant was accordingly called upon to furmsh additional
showing,  describing the kind and character of mineral discovered,
the characteristics of the vein, the value of ore extracted, and such
other facts as would tend to show the existence of a vein in said
claim, as required by paragraph 41 of the Mining Regulations. In
September, 1909, the claimant responded, filing objections to the
requirements made, and in connection therew1th submitted an_ affi-
davit in part as follows: -

That by reason of the lack of suﬂielent means he has.not developed sald'

mining ‘claim to the extent he has desired; that the vein or lode on said
claiim is iron.and copper, and so far as affiant has been able to determine the

strike of the vein, it énters through the ‘West End line and passes out thiough -
“the South side line near the Hast End line. - Affiant further states, that cop-

per ore in small quantities has been encountered and extracted from said -

~claim- both in the shafts and in the tunnel and that no ore has been shlpped

therefrom.

Affiant further states, that this lode claim adJoms patented mining claims
on the South and West; that within 800 feet to the South the Old. Evergreen
Mining and Tunnel Company has run a. tunnel on the ledge a distance of -
about 1000 feet, and is still actively engaged in developing its property. -That
about 8000 feet to the Southwest the Woodlawn Mmmg Company and the Alta

35017 —V OL 43—14————1a
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Coalition Company have run long tunnels and extracted ore running as high
as 80 per cent copper and-are still continuing- work on their properties. That
across the Big Cottonwood stream to the Northeast, the Giles Mining and
Milling Company has run.a tunnel over- 1000 feet and is still working the
same -and has extracted a good grade of copper ore. And affiant further
states, that in his opinion, based upon the work done, the surface indica-
‘tions and his general knowledge of the mineral character of the surrounding
territory, said Cold: Spring lode containg valuable mineral deposits; that in
all things appertaining to the location, annual labor and application for patent
for said claim he has acted in good faith with the purpose of securmg the
title to said claim for mineral purposes and not otherwise.

A field 1nvest1gat10-n of this claim was made and adverse reports
were filed, as a result of which proceedings against the entry were
directed. The Commissioner on January 27, 1910, instructed the
local office to serve notice on the following charges: ,

1. There has been no discovery of mineral in rock in place on this lode.

2. That the sum of $500 has not been spent in- the improvement and develop-
ment, as required by law, upon and for the benefit of this lode.

The charges were duly served and on March 4, 1910, the entryman
filed his verified denial of the same and applied for a hearing. Sep-
tember 14, 1910, notice issued, setting the case for ‘hearing upon
November 28, 1910.. On October 7, 1910, the claimant filed in the .
local office a petition to withdraw his answer to the charges and his
consent to the cancellation of the entry. In said petltlon, which is
verified, appedr the following averments:

1, That at the time of filing his answer to the complaint herem, he was of the
opinion,. in good faith, that he had fully complied with the laws of the United
States and the rules and practice of the Interior Department thereunder, both
as to discovery of ore or rock in place, and_ as to amount'of improvements on
said claim, . S

2. That. as he is now advised by an expert mining engmeer employed by him
to examine said mining claim, there is sufficient doubt as to the discovery of ore
or rock in place, to warrant your pet1t1one1 in not further contesting the claim
of the Govemment herein, and therefore, upon that ground prays leave to with-
draw his answer herein, and does- he1eby consent to the cancellation of mineral
‘application therefor. : ’

~ In their decision of November 23, 1910, the local officers held that

the claimant, by the withdrawal of his apphcatlon for a hearing, in
which he admitted that there was doubt as to discovery of mlneral :
upon the land, admitted the charges, and therefore that thé entry
should be held for cancellation. April 4, 1911, the Commissioner
found that the conclusion reached by the local officers was correct
and the application. for patent was declared “ finally rejected ” and .
the case was cloged. On August 7, 1911, the claimant filed his appli-
cation for repayment herein. In the Comm1ss1oners decision deny-
ing said apphcatlon appears the following:
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The mlneral 1nspeetors made report among other things, that—
- “The claim is located in and on the gently sloping bottom and hillside along
the Big Cottonwood Canyon, within 4 half mile of Silver Lake, or Brighton,
Salt Lake City’s most fashionable mountain summer resort.  Upon this claim
there has been built a one-room log cabin. Here since 1895, when the claim was
located, and with the possible exception of 8 or 4 years, the claimant has spent
from 2 to 3 weeks each summer. His time has been divided between fishing
and mining, and principally fishing if one is to judge by the character of the
. Mining improveéments which exist upon the land.”
' The report also states that the improvements placed upon the land were done
So merely as a pretext at complying with the m1n1ng laws, and that the Iand
- was being held for its value as a summer resort.

An expert miner of the Forest Service reported; among other things, that—

“This claim is entirely lacking in evidence of good faith. There is no show—
ing whatever of mineral upon it, and no discovery of any lode or vein has been -
made.- The Workmgs upon the claim are entirely in surface material, and do
not even expose rock in place. Notwithstanding the certificate of the U, 8.
Deputy Mineral Surveyor, there has been an' entirely insufficient amount of
work performed to entitfe the claim to patent, and the character of the work
itself is such that it ¢an only be classed as fraudulent and not intended for

- bona fide mining purposes . . .-

“This claim is located about one- half mﬂe below the resort known as
Bnghton, or Silver Lake P. O., where there is a large hotel and a number of
small cottages. -Along the Big Cottonwood Canyon Creek in the vicinity of this
claim there are numerous places which are used as camping points by parties
of people from Salt Lake City. On account of the topography it is my opinion
that this claim is desired as 4 summer residence or for tlie purposes of a resort,”
and from the present showing, it is more valuable for such purposes than for
mining. Although not heavily timbered there is more or: less timber upon -the
claim as already stated.”

The act of June 16, 1880 (21 Stat., 287), controlling repayment in cases . of
this character, authorizes the return of purchase money only in casé an.-entry

is canceled for conflict or was erroneously allowed and can not be confirmed, -

conditions that do not exist in this case. The entry under consideration was
properly allowed by the local officers upon the proofs presented, and confirmation
of the same was only precluded by the ascertzunment through investigation,
that said proofs were false, it being found that the applicant was endeavoring
to acquire title to a valuable tract of land having no value for mmeral ‘under
the mining laws. i
Tt thus appears that the Comnnssmner of the General Land Office
has based his decision upon the statements contained in the specml
agent’s reports. The contents of these reports are confidential in
character, and by specific orders, when adverse, are not open for in-
spection either by the general public or by the claimant. The with-
" drawal by the entryman of his denial of charges and application for
hearing at most can only be held to constitute an admission of the
- truth of the charges contained in the notice served upon him. Such
admission does mot, by any means, carry with it a confession that
the statements and assertions made in the agent’s reports are true.
These reports are not evidence and can not be given evidential weight

as against any rights or clalms asserted by the entryman. In this -
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Lonnectmn, see the case of Rlchard P. Ireland (40 L. D.,484) and the
cases there cited. As to the several specific statements made in the
* reports, which are not required to be under oath, the claimant has
not been notified and has no direct knowledge and he has not had his
day in court in that regard. .

The charges preferred and served, and in legal effect admitted as
true, do not necessarily: include bad falth or fraud on the part of the
claimant. The questions of the discovery of mineral in rock in place
and of $500 expenditures are in many cases matters of judgment upon
which various minds may honestly reach diverse conclusions. The
partlcular charges admitted do not convict the apphcant of bad faith
or fraud in connection with his entry. -This case is not controlled by
the act of June 16, 1880 (21 Stat., 287), but will be adjudicated pur-
suant to the act of March 26, 1908 (35 Stat., 48). See the case of
Alfred D. Hawk (41 L. D. 350) With respect to the good faith of

the claimant, if the Commlssmner from matters called to his atten-.

tion deems any further investigation or a hearing necessary, the same
" may be had.” See case of Dorathy Ditmar (43 L. D., 104).

The case is accordingly remanded to the Comrmssmner for further
consideration and appropmate action. The decision appealed from
is reversed

ALICE 0. REDER.
Decided March 21, 1914.
HoMusTEAD CONTEST—DEFAULT ‘Cusep PRIOR TO CONTEST..

In order to sustain a contest against a homestead entry it must be shown
that the entryman, his widow or heirs, was in default at the time of the

o

initiation of the contest, and not merely that such default had at some time:

theretofore occurred; and the contest must fail if the alleged default is in
‘zood faith cured prior to service ef notice and such action is not induced
by the contest. .

DEATH OF ENTRYMAN—RIGHT OF WIDOW o HEIBS.

In case of the death of a homestead: entryman then in default hls widow or
heirs may complete title by cultivation and improvement of the land for
the required time where the entry was made prior to the act of June 6,
1912; or where the entryman was not in default at the time of his death,
his widow or heirs may in-like manner complete title unde1 the provisions
of the act of June 6, 1912, .

| HoMEsTEAD PrOOF—ACT OF JUNE 6, 1912,

In view of the provisions of the acts of June 6, 1912, and August 24, 1912,
proof submitted upon a homestead entry made prior to the act of June 6,
.1912, may be considered under either the act of June 6, 1912, or the law
as it existed prior thereto, whichever may. be found applicable to the
facts shovyn )

TXTENSION oF TIME FOR RESIDENCE—ACT oF JUNE 6, 1912.. :

Under the provisions of the act of June 6, 1912, in case an entryman is pre-

vented by sickness from estabhshmcr residence Wlthm six months from the
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date of entry, he is entitled, upon making proper apphcatmn therefor, to
further time, not exceedmg six months, within which to begin residence;
but in event of his death in such case within the year, his failure to apply
for such extension will not result in forfeiture of his claim, and his widow
or heirs may show, in case of contest, the existence of conditions which
might have been made the basis for an apphcatlon for extension of time
under said act.
CONFLICTING DEPARTMENTAL DECISION MODIFIED,
Hon v». Martinas, 41 L. D., 119, modlﬁed

JoxNgs, First Assistant Secretary :

April 6, 1908, Charles Reder made homestead entry for a tract
conta,lnlnw 33. 21 acres, described by metes and bounds, in the SE. 1 -
of Sec. 25, T. 4 8., R. 5 E., B. H. M., Rapid City, South Dakota,
land dlstrlct

The entry was madé under the act of June 11, 1906 (34 Stat., 233), :
being within a national forest. '

Under date of June 19, 1912, Alice O. Reder, widow of the entry,—
man, made final proof.on said entry and final certificate issued by the
local officers July 13, 1912. = It appears from the final proof that the
entryman did not res1de upon the land at any time, but that he re-
sided upon adjacent lands and cultivated the land embraced in said
- entry, since the year 1883. It further appears that the widow never
took up her residence on the land embraced in the entry, but that she
caused the same to be cultivated every year and that she built a house -
thereon in 1909. It is stated that 20 acres of the land are under cul-
tivation, raising alfalfa and timothy.

By decision of February. 25, 1913, the Comnussmner of the General
Land Office rejected the said ﬁnal proof and also held for cancella-
- tion the said final certificate and the original entry. Appeal from
that action has brought the case before the Department for cons,1d-
eration.

The Comm1ss10ner in the ‘course of his decmon adverted to the
‘statement that Reder made a former homestead entry for 80 acres in
Towa, about the year 1868, and that inasmuch as it was not stated
whether the entry was completed, relinquished or abandoned, it was
not clearly shown that the entryman was qualified to make the entry
under consideration. It is alleged, in support of the appeal, that it
- can be shown that the said former entry for 80 acres was completed.
I this be true, there would seem to be no question regarding the
quahﬁcatlons of the entryman, and it is directed that further show-
ing upon this. point should be permitted or that.the Land Office
records be searched for verification.

- It appears that the entryman died on December 16, 1908, which was
about 8 months after making entry. Under the 1aW as it existed
prior to the act of June 6, 1912 (37 Stat., 123), the entryman was in
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default for failure to establish residence upon the land embraced in
the entry within six months from the date of such entry. (See Ber- -
tram C. Noble, decided by the Department January 29, 1914.). In
~ the case of Hon v. Martinas (41 L. D., 119) it was held that such
default could not be cured. ~'The conclusion reached in that case was
- probably correct, under the circumstances involved therein, but some
‘principles were stated in that decision which are not in accord with.
~ present views of the Department. For' instance, it was held
therein that inasmuch as section 2291, Revised Statutes, required resi-
dence and cultivation for five years immediately succeeding the date
of the entry, and as at least one entire calendar year out of that period
had passed, without residence or cultivation by the entryman, widow
or his heirs, it was impossible to thereafter meet the requirements of-
law. The result of such holding would be to forever bar an entryman
from curing his laches so as to complete title, if he was once in default.
The uniform holding of the Department had theretofore been that, -
in order to sustain a contest, entryman, his widow or heirs, must have '
been: in default at the time of the initiation of the contest, and not

merely that such default had at some time theretofore occurred; that

a contest must fail, if the alleged default is in good faith cured prior .
"to service of notice and such action is not induced by the contest. . See
Stayton ». Carroll, (7 L. D., 198) ; Hall ». Fox (9 L. D.,153) ; Scott ».
King (9 L. D., 299) ; Davis o. Fairbanks (9 L. D., 531) ; Heptner o.
. McCartney (11 L. D., 400) ; Brown ». Naylor (14 L. D., 141) ; Davis
v. Bishert (26 L. D., 384). It will thus be seen that this rule has the
prestige of long standing usage and repeated affirmation. It is
grounded upon sound principles of law and equity and it meets
present departmental approval. The case of Hon v. Martinas, supre,
is accordingly modified to meet the views herein expressed. ’
Therefore, under the law in force at the time the entryman died, -
while in default, for failure to establish residence, his widow, by

performing the requirements of the law as his successor in interest, . .

could cure such laches, and thereafter complete title by showing cul-
tivation for the reéquired length of time. She was not required to
- live upon the land. However, inasmuch as the entryman had not
complied with the law, prior to his death, the widow would be re- -
quired to cultivate the land for the full five-year period under the .
" law as it existed prior to the act of June 6, 1912, supra. By the
later act, however, only three years’ compliance with law is required.
The proof may be considered under either the later law, or the law
" as it existed prior thereto. It was contemplated by the later law that
entries theretofore made- should be adjudicated thereunder unless -
the entryman elected to complete his entry according to the law under
which it was made, but the act of August 24, 1912 (37 Stat.; 455),
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abrogated the necessity for election provided for in the said act of
June 6, 1912, so that an entry may be considered under either law
which may be found applicable to the facts shown, where the entry
was made prior to the date of the three-year law. There are two
provisions .of the latter act which are pertinent.for consideration in
determination .of the question whether this entry. may be completed
under said. act. These provisions are as follows:

That when the person makmg entry d1es before the offer of final proof those
succeeding to the entry must show' thdat the entryman had complied with the

" law in all respects; as would have been required of the entryman had he lived,

excepting that they are relieved from any requirement of residence upon the.
land ENE

That where there may be chmame Teasons, swkness or other unavouiable
cause, the Commissioner of the General  Land Office may, in his. discretion,
allow the settler twelve months from the date of filing in ‘which to commence
his residence on said land under such rules and regulations as he may prescribe.

Tt is shown in an affidavit by the widow that at the time of making
this entry Reder intended to build a house onthe land and reside
there, but that he was taken sick immediately after making the said -
entry and sent to a hospital for treatment, where he died December
16, 1908. Therefore he failed to establish residence within the six
months period, but inasmuch as he failed to do so because of sick-
ness, he was entitled to further time, not exceeding six months, under
the provision of law last above quoted, and therefore he was not in
default at the time of his death. The latest instructions issued under
the three-year law (42 I. D., 511), require, as a general rule, that
application for extension of time for establishment of residence must

“be made, but it is stated that failure to apply for such extension will
not forfeit the right of an entryman to show, in case of contest, the
‘existence of conditions which might have been made the basis for

- guch an apphcahon There must be equal opportunity to obtain all
the benefits of this privilege in support of final proof It being
gshown, as‘above stated, that the entryman was not in default at the
time of his death, when the provisions of the new law are applied
to the case, therefore the other provision above quoted, which re-
quires the successors in interest to show that a deceased entryman’
complied with the law up to his death, affords no bar to the cons1d-
eration of the proof under the three-year law.

“Provided it be found that the entryman was qualified to make the -

entry, the proof will be accepted, and the decision appealed from is
accordingly reversed and the case remanded for further appropriate
: actlon : o
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SIESTREEM v. KORN.
Decided March 21, 191}4.

HoMESTEAD ENTRY—QUALIFICATION—QOWNERSHIP OF LAND.

One having a mere life estate in land is not the proprietor thereof within
the meaning of the stiatute declaring disqualified to make homestead entry

_ one who is the proprietor of more than 160 acres ‘of land; a proprietor

" within the meaning of that statute being an owner in fee simple or one who
may acquire the fee simple title by carrying out his own obligations or
enforcing a vested right. -

Jones, First Assistant Secretary: ,

Charles E. A. Siestreem has appealed from the decision of the
Commissioner of the General Land Office, dated May 16, 1913, affirm--
ing the action of the local officers and dismissing his contest, based

~upon claim of prior settlement, against the homestead entry made by
Bruno Korn on June 29, 1912, for lots 3, 4,5 and 6, Sec. 5, T. 23 8.,
R. 11 W., W. M., Roseburg, Oregon, land district. The controversy,
‘however, relates only to lot 6.

-The material facts of the case are that Siestreem became the owner
of 249.06 acres of land prior to and during the year 1895; in 1904
he settled upon 160 acres of land, including the lot in controversy ;
in 1906 Korn settled upon the land embraced in his entry; and, on
July 2, 1912, which it will be observed was subsequent to the date of
Korn’s entry, Siestreem conveyed to his daughter 104.48 acres of
the 249.06 acres previously acquired by him, reserving to himself a
 life interest in the land conveyed. : l

~ In the decision from which this appeal is prosecuted, the Commis-

sioner held that Siestreem was the proprietor of the land conveyed to
‘his daughter, as above stated, within the meaning of section 2289,
Revised Statutes, as amended by the act of March 38, 1891 (26 Stat.,
1095). , o

The Department is unable to concur with the Commissioner’s view
that Siestreem’s life estate in the land constituted him the proprietor
thereof within the meaning of the law forbidding homestead entry by
one who is the proprietor of more than 160 acres of land in any State
or Territory. The word proprietor, as employed in this statute,
means neither more nor less than owner, one who has a fee .simple
title to the land or may acquire such title by carrying out his own
- -obligations or enforcing a vested right. See Gourley ». Country- .

man (27 L. D.,702) ; Smith ». Longpre (32 L. D., 226). :

From what has been stated, however, it is obvious that Siestreem

never acquired any right to the lot in controversy through settlement,
inasmuch as he was neither qualified to make homestead entry at the
time of his settlement nor at the date of Korn’s entry. Korn’s set-
tlement ‘and entry having been both valid when made were not in-
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" validated by the fact that Siestreem subsequently became qualified

to malke homestead settlement. When the latter became so qualified,
the lot in controversy was segregated from the public domain by
lawful entry. .

Even had Siestreem been qualified to. make settlement when he
went upon the lot in controversy, that right would have been for-

feited as against Korn’s entry by the acquisition of a fee simple title

to more than 160 acres of land. See Gourley ». Countryman, supra.
This principle, which has been uniformly followed by the Depart-
ment in preemption and homestead cases, applies with double force

to a case like this, where the settler was neither qualified to make

homestead entry at the date of his settlement nor at the time When

- -the intérvening entry was made.

As hereln modified, the de01s1on appealed from is aﬂirmed
RECLAMATION—KLAMATH PROJ ECT—CHARGES.
' Pusric. Nomor,

DEPARTMENT OF THE INTERIOR,
, Washington, March 23, 191}.
Whereas, under the provisions of the public notices and orders
heretofore issued in pursuance of the Reclamation Act of June 17,

. 1902 (82 Stat., 388), and acts amendatory thereof and supplementary ‘

thereto, the charges for building, operation and maintenance against
private lands under the Klamath project, Oregon-California, have
accrued and accumulated to such an extent that a considerable pro- -
portion of such lands thereunder are not being reclaimed and culti-
vated; and

VVhereas, it-is desirable that the said.lands shall be cultlvated and
reclaimed at the earliest practicable date;.

Now, therefore, in pursuance of the provisions of the Reclamatlon

" Law, and in particular of the act of Congress approved February 13,

1911 (36 Stat., 902), public notice is hereby issued, as follows:

1. All Water right applications filed in the year 1914 for private
lands under the Klamath project shall be accompanied by the por-
tions of instalments for operation and maintenance which have ac-

. crued against the said lands, and the first full instalment on account

of the charges for building and maintenance $3.75 per irrigable acre
shall be due on May 1, 1914. The subsequent instalments of the
charges for building and the appropriate charge for operation and
maintenance shall be due on May 1 of each succeeding year until
fully paid.
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2, Nothing herein contained shall prevent the acceptance by any -
“water user under the Klamath project of the benefits of any legisla-
tion now -pending before Congress and which may be hereafter
enacted into law affecting pa,yments to be made on account of the
Water-rlght charges ' .
AxpriEUs A. JoNES,
First Assistont Secretary of the Interior.

RECLAMATION—MINIDOKA PROJECT-—CHARGES.
" ORDER.

DEPARTMENT OF THE INTERIOR,
Washington, March 23, 1914.

1. Whereas, under the prov1s10ns of orders heretofore 1ssued water
was furnished on a rental basis in 1911, 1912 and 1913 to lands in-
the South Side Pumping Unit, Mlmdoka project, Idaho, constructed
under the Reclamation Act of June 17, 1902 (82 Stat., 388), and acts
amendatory thereof or.supplemental thereto arid

9. Whereas, a large number of the settlers or land owners are un-
able to comply with said orders and pay . in full the rental charges
heretofore announced and it is desired to continue the development
of the lands by 1rr1gat10n in 1914;

‘8. Now, therefore, it is hereby ordered that water may be furnished
for the season of 1914 to all lands shown on approved farm unit plats
as applied for on the form hereto attached, which shall be filed in the
office of the Reclamation Service at Burley, Idaho, accompanied by
payment in full of that portion of the rental charge which accrued,
if any, on account of the use during June, July and A.ugust in 1912
and 1918, of water in excess of 1.75 acre—feet per acre in cultivation,
as set forth in order dated March 25, 1913.

4. The minimum rental charge for the irrigation season of 1914
shall be $1.25 per acre of 1rr1ga,ble land, whether or not water is used
thereon.

5. For that portion of the season beginning June 1 and endmg
August 81, 1914, the maximum amount of water which will be fur-
nished for the minimum charge named in paragraph 4 is 1.75 acre-
feet per acre of irrigable land actually under cultivation, approxi-
mately:equal portions of such amount to be delivered during each

"month of the said perlod at approximately a uniform rate, so far as
practicable, and not in excess of the applicant’s proportlonate share
of the available water supply and capacity of the works: Provided,

. however, that a rotatlon system of delivery may be installed to en—'
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courage the economical use of Water, but in no-case shall more water
be delivered than is reasonably required for beneficial use.

6. All the water used on any farm unit during June, July and.
August, 1914, in excess of 1.75 acre-feet per acre of land actually in
cultivation thereon shall be charged for at the rate of 20c per acre- -
foot as measured by the engineers of the Reclamation Service.

7. All charges for 1914, including both the minimum rate and the
acre-foot-charge for excess supply, shall be due December 1, 1914,
and payable to the proper agent of the U. S. Reclamation Service at
Burley, Idaho. No water will be furnished to any farm unit in 1915,
. or subsequent seasons, until all charges due a,galnst such unit shall ’
* havé been pald ‘ :

8. This is a preliminary order made pmor to.the completlon of the
-project to provide for the rental of water during the season of 1914

only, and is not to be considered as a public notice for South Side .
Pumping Unit or any part thereof.

9. The entire rental charges which have heretofore accrued agalnst
‘lands under the South Side Pumping Unit, whether or not any por-
- tion of such charges have been pald except such amounts as may be
~ due for excess water furnished in 1912 and 1918, shall be added to
and incorporated in the building charge to be hereafter announced
“and credit for the amount paid for water supplied therefor, will be
allowed on the building charge on account of each tract: Provided,
that excess water shall be separately charged against the land on
" which it is used, and shall be separately collected from the -owner or
holder thereof

AVNDRIEUS A. Jongs,
First Assistant Secretary of the Interior.

PARAGRAPHS 12 AND 13 OF DESERT LAND CIRCULAR AMENDED.
CIRCULAR.

DepARTMENT 0F THE INTERIOR,

Geverar Lanp- Orrice,

Washington, Marck 23, 1914.

REecisTErRs AND RECEIVERS, B '

United States Land Offices.
‘Stms: Paragraphs 12 and 13 of the desert land circular [99 L. D,
253] are hereby amended to read as follows:

12. 'Whoever malkes a desert land entry must acquire a clear right to the )
use of sufficient water to irrigate and reclaim the whole of the land’ entered,

‘or as much ‘of it as is susceptible of irrigation.r Therefore, whoever tenders -
a desert land declaration, without definite arrangements for obtaining water,
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in anticipation of the construction of extensive irrigation works not deter-
mined upon, and where it is not demonstrated that water can be conserved in
sufficient quantity and conveyed to the land, does not meet the requirements
of the law, and the declaration shall be rejected by the register and receiver,
subject to the usial right of appeal. If applicant proposes to, appropriate
water for the irrigation of the land claimed by him, he must file with his
declaration record evidence of his motice of appropriation under -applicable
State laws. In case he proposes to procure water through an irrigation dis-

trict, a corporation, or an association, record evidence of a contract for water

must accompany, hig declaration, or if no contract can be obtained prior to
entry, some written assurance from responsible officials of such district, cor-
- poration, or association, having either a proposed irrigation scheme, one
under construction, or one completed, that, if entry be allowed, applicant will

be able to procure “from that source, the necessary water to irrigate and re-

claim the.land described in the declaration.
18. At the time of filing his declaration with the register and receiver, the
applicant must also file plans, describing, in detail, the following: source of

water supply; character of the irrigation works constructed, in course of con-

struction, or proposed to be constructed, i. e., reservoirs ‘for storage, canals,

flumes, or other methods by which. water is to be conveyed to the land; or, if -

by diversion, the nature of the flow of streams or springs, 4. e., whether per-
ennially flowing or intermittent; character of the works constructed, in course
of construction, or to be constructed to convey water to the land ; whether the
irrigation works, if not constructed, are to be built by an irrigation’ district, a
corporation, an association, or by applicant personally; if the works have not
been constructed, then to make a general statement as to the proposed plan;

whether surveys therefor and other investigations have béen made, and by

whom, to demonstrate the existence of.a sufficient water supply and the feasi-
pility of the proposed works to convey water to the land. Ifapplicant or others

“in association propose to construct irrigation works for the reclamation of their -

own lands, a sworn statement must accompany the declaration, containing a

general deécription of the proposed works, an estimate of the cost, and such

" other data as will enable the register and receiver and the Department to'deter-
mine the feasibility of the proposed, works to convey water to the lands to be
1rr1gated If the irrigation is proposed by means of artesian wells, or by pump-
ing from mnonartesian underground sources of water supply, evidence must be
submitted as .to the -existence of such water supply, upon or near the land
involved, including a statement as to other wells theretofore sunk and affording
a water supply to adjoining or nearby lands. In this connection, with respect
to the land itself, a specific showing must be submitted as to its approximate
elevation, character of the soil, and to. what point ‘upon the tract the ditch or
lateral is to be extended; also, that the land is of such contour that it-ean be’
irrigated from the proposed canal or lateral. The map required to be filed by
section 4 of the act of March 3, 1891 (26 Stat., 1095), must be sufficiently definite
and accurate (preferably, but not necessarily, prepared by a licensed engineer),
to show a practicable and feasible plan for conducting water to theland to be
irrigated. The register and, receiver will carefully examine the evidence sub-
mitted in such declarations, and either reject defective declarations, or require
additional evidence to be filed. They will also report any facts in their knowl-
edge with respect to the land, the water supply, or the proposed plan of irriga-
tion, including the financial responsibility and general ability of irrigation dis-

tricts, corporations, or associations, which propose to construct works for the:

reclamation of such ]and if known to them. At the time of filing his declara-
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tion, plans, and the statements submitted therewith, the applicant must pay the
receiver the sum of 25 cents per acre for.the lands therein described, the decla-
ration to e given its. proper serial number, at that time, in aceord with Par. 4,
Circular No. 105. The receiver will issue a receipt for the money, and the
register will, in que course, sign the certificate at the end of the declaration,
under date of its allowance. All such desert land declarations, plans, and state-
ments submitted in support thereof, will be transmitted at the end of each month
.with the register’s returns, to the General Land Office, where they will receive
careful examination, immediately after recelpt and notation on the records, to
the end that a supplemental showing may be required, if necessaly, or the en-
tlyman advised of the nonfeaﬁblhty of the 1111~rat10n plan if such be the case.

- You will, at once, notify all officers in your land district before
~ whom declaratmns may be made, of the above, and that it is the pur-
pose and intent of this office to see that all requirements are fully .
met ; also that failtire on the part of appl_lcants, or of officers prepar-.
ing ‘t-he declarations, to cause full and explicit'showing to be made,
will result in the applicants being put to the trouble and expense of.
" filing supplemental showings, and it may be, in the loss. of their
claims.
Very respectfully, - ’ .
7 _ Cray Tarnman, Commissioner.
Approved, March 23, 1914: ‘
- Axprimus A. Jongs,
First Assistant Secretary.

'EARL C. POUND.
Decided March 27, 191}. .

SOLDIERS ADDITIONAL—ENTRY UNDER ACT OF-JUNE 8, 1872. .

The making of a soldiers’ additional entry under the act of June 8, 1872_
prior to the adoption of the Revised Statutes, for an amount of land which
added to the original entry aggregates 160 acres, which additional entry
was subsequently canceled, does not exhaust the soldier’s additional right, .
which may be exercised under section 2306, R. 8., notwithstanding the pro-
vision in that section limiting the right of addltmnal entry théreunder to
persons who have “ heretofore entered under the homestead laws a quan-
tity of land less than 160 acres. ”

Jonws, First Assistant Secretary: v
_ July 26, 1913, the Commissioner of the General Land Oﬂice re-

jected soldlers addltmnal homestead application, above described,
for the N. { SE. }, Sec. 28, T. 18 S, R. 13 E., S. B. M., on the/
ground that the sold1er had exhausted whatever addltlonal right
he possessed by virtue of the law through the making of an addi-
- tional entry, and that consequently no additional right passed to his
. estate on his death. The case of Frank Weller (41 L. D., 506) and
section 2306 of the Revised Statutes were cited as authority for the
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action taken. It is contended by counsel for appellant that the case
is identical with that of Edward H. Alcott, departmental decision of
November 5, 1913, - _ ‘

Tt is set out in the record that Johnathan Scott served in Com-
‘pany M, 5th Towa Cavalry, from October 6, 1861, to August 11, 1865,
- and on July 18, 1871, made homestead entry 8712 at Boonville, Mis-
souri, for the S. 3 SW. 1, Sec. 23, T. 38'N., R. 10 W., which entry
was canceled for abandonment October 27, 1879 that on October 26,
1872, Scott made homestead entry 9361 at Boonville for the S. %
SE. }, same section, township, and range, stating in his homestead
affidavit that he had a homestead entry on the S. 4 SW. 4, and that
the later entry was an extension of the same under the act of June
- 8, 1872. The latter entry was canceled for abandonment July 10,
1880. ' ‘ ‘ : :

In the Weller case, supra, it appears that the soldier made entry
for 120 acres of land in 1868, which was canceled for abandonment,
and that in 1872 he made another homestead entry for 160 acres,
stating under oath that he had not theretofore perfected or aban-

- doned an entry under thé homestead act. Thereafter, an attempt was

“made to exercise hisalleged additional right by the entry of 40 acres
of land in South Dakota. It is true, the Department in its decision -
stated that the soldier’s claim does not come within the provisions. of
section 2306 of the Revised Statutes, becatse he did not occupy the
status of a pérson who, prior to June 22, 1874, date of approval of
the Revised Statutes, made a homestead entry for less than 160
acres, his entries aggregating 280 acres in area, but the decision
further set out that the 160-acre entry made by the soldier was, upon

~its face, a legal entry made as an original filing and not as an

additional or second entry, and it was pointed out that if the true
facts had been known or divulged by the. soldier, the second entry

could not have been legally allowed. o

In the case at bar the regularity of the proceedings, including the
accuracy of statements made by the soldier, in connection with his
entry, are not questioned, and it appears that the second entry made
was, on its face, an- extension of or addition to the original entry
presented under the provisions of the act of June 8, 1872 (17 Stat.,
. 333). The aggregate area of both-entries was 160 acres, therefore the
~elernent of fraud presented in the Weller case is absent here. With

respect to the provisions of section 2806 of the Revised Statutes cited
by the Commissioner, “heretofore entered under the homestead laws

-a quantity of land less than 160 acres,” there must be borne in mind
the various acts of Congress conferring right of additional homestead
entry upon soldiers, which acts formed the basis for section 2306
of the Revised Statutes, and it must also be remembered that the
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latter section did not operate to destroy any rlghts Whlch had there-
tofore vested under the law. »
The act of May 20, 1862 (12 Stat., 392), a,uthorlzed making’ of
-homestead entries for public lands for 160 acres, or a quarter section, -
of minimum land and of half that quantity of double minimum land:
Tt granted no special right in consideration of military service. The
act of April 4, 1872 (17 Stat., 49), granted to honorably—dlscharged
soldiers and sallors who had Served not less than ninety days in the .
civil war the right to take homesteads under the act of 1862 without -
restriction to the half quantity of double minimum land, and con-
ferred on those who had theretofore entered less than 16(} acres of
such land the right to enter an additional quantity, which, when
added to the area originally entered, should not exceed 160 acres.
The latter act was amended June 8, 1872 (17 Stat., 338), by limiting
the additional entry to land contiguous to that originally entered.
. By a further amendment, March 3, 1873 (17 Stat., 605), the require--
ment of contiguity was removed Subsequently, as heretofore stated,
the law was carried into section 2306 of the Revised Statutes. :
This case is similar to that of Price Fruit (36 L. D., 486), in that
at time of Scott’s second entry there was no law authorizing same,
except in the exercise of an additional homestead right. Treated
as an additional homestead entry, that right was not exhausted by
the cancellation of the entry, but remained subject to exercise by the -
soldier or by those upon whom the statute conferred the right after
his decease. It was a right lawfully initisted under the existing -
- and applicable law of June 8, 1872, a right which the Department and
the courts now hold to h%LVG been a vendible and transferrable one, -
free of any restriction, except as to the character and nature of the
land upon which it may be located and a gift to the soldier in the
nature of compensation for past services, vesting in him a property
ught Such a right was acquired by Scott through his military serv-
ice and through his entry No. 8712, Boonville, for 80 acres. It was '
not destroyed or defeated by the addltlona,l entry he made in 1872,
and which was thereafter canceled for abandonment and it was not
defeated by that provision of section 2306 of the Revised  Statutes
which confined the right to those who had “heretofore entered,”
for, as is obvious, Scott’s right was earned and acquired and had -
vested in him under the provisions of the act of 1872, as amended by
the act of 1873, before the adoptlon of section 2306 of the Rev1sed
Statutes.
~ The Commissioner’s deelslon is reversed and the additional home-

" stead entry will be allowed and passed to patent in the absence of -

,other objection.
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ROGERS v. SOUTHERN PACIFIC R. R. CO.
Decided February 19, 1914.

RATLROAD GEANT- INDEMNITY SELECTION—PATENT EERONEOUSLY ISSUED.

Patent erroneously. issued to ‘the Southern Pacific Railroad Company upon
an indemnity selection of land within the conflicting limits of the grant

- mnade by the act of July 27, 1866, to the Atlantic and Pacific Railroad Com-
pany, and the branch line grant made by the act of March 3, 1871, to the
Southern Pacific Railroad Company, and within the portion of the Atlantic
and Pacific grant forfeited to the United States by the act of July 6, 1886,
which land was not subject to such selection, is not void but voidable,
and so long as the patent remains outstanding the land department is
without jurisdiction to permit entry of the land. .

PATENT—EI‘FECT OF ISSUANCE.

A patent issued by the land department for public land of the United States
over which it has jurisdiction, and which is not reserved or withdrawn for
any purpose but is subject to disposition, passes the legal title to the land
and divests the land department of Jjurisdiction, notw1thstand1ng the patent
may have been erroneously issued. B

Jonws, First Assistant. Secretary : :

James A. Rogers has appealed from the decision of the Comm1s-
sioner of the General Land Office dated January 29, 1913, affirming
the action of the local office and denying his desert- land application
for the N. 1, Sec. 21, T. 4 N, R. 1 W,, S. B. M., Los Angeles, Cali-
" fornia, land district.

This land is within the conflicting indemnity limits of the grant
by the act of July 27, 1866 (14 Stat., 292), to the Atlantic and Pacific
Railroad Company, and the branch line grant made by the act of
March 38,1871 (16 Stat., 573), to the Southern Pacific Railroad Com-

pany, and within the portion of the Atlantic and Pacific Railroad -

Company’s grant which was forfeited to the United States by the
act of July 6, 1886 (24 Stat., 128).

Notw1thstand1ng that lands occupying this status were not sub-
ject to indemnity selection by the Southern Pacific Company (South-
ern Pacific Railroad Co. ». United States, 223 U. S., 560), said tract:
was so selected on October 81, 1877, and the land was patented there-
under on November 28, 1894. -

The question presented by this appeal is one of jurisdiction. Dld

_the issuance of patent divest the land departmcnt of jurisdiction?
"If so, since the patent is outstanding, the land is not subject to
Rogers’s desert-land application.

Tt is urged by the appellant that the patent was and is a void
instrument; that the legal title did not pass and that the land may
be dlsposed of as though patent had never issued.

The rule may be stated generally to be that, if a patent is VOld
the legal title does not pass; but, if it is V01dable only, the legal title
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- does pass and Jurlsdlctmn of the land departmcnt is lost, although

the patent may be vacated and set aside in a court of law.

A thing is “void” Wh;ch is done agamst the law, at the time of doing ft,
and where no person is bound by the act. A thing is “ voidable” which is done
by a person who ought not to have done it, but who neveértheless can not avoid
it himself after it iz done. Whenever the act takes effect as fo some purposes
and is void as to persons who have an interest in impeaching it, it is not a .
nullity, and, therefore, is not utterly void, but merely voidable, -Another test
of the void act or deed is, every stranger may take advantage of 1t ‘not -so as to
a V01dable one. Anderson’s Dictionary of Law, page 1092 ‘Title Void.

If it was ‘within the province of the officers of the land department" ‘

_to dispose of the land, or decide to whom disposition should be made
-of it, then when, in. accordance with such decision, it was disposed

of by a duly executed patent, “that instrument carrled with it the

* title of the United States to the land.” United States v. Schurz, 102

U. 8., 378, 400-1-2,

Of course when we speak ‘of the conclusive presumptions attending a patent

“for lands, we assume that it was issued in a case where the department had

jurisdiction to-act and execute it; that is to say, in a case where the lands
belonged to the United States, and provision had been made by law for their
sale. ' If they never were public property; or had previously been disposed of,

“orif Congress had made no provision for their sale, or had reserved them, the

department would have no ;ur_lsdmtl_on to transfer them, and its attempted
conveyance of them would be inoperative and void, né matter with- what seem-
ing regularity the forms of law may have been observed. - St. Louis Smelting

 Co. v. Kemp, 104 U. &, 636 641,

In the light of these precise and forceful authorities, the case stands
thus: The land départment had ]urlsdmtmn of the land involved -
in this proceeding at the date of issuance of patent. Tt was: “the
property of the United States and had noi been reserved or with-
drawn for any purpose. It was subject. to- disposition, and this
Department ‘with all the facts before it, held it subject to selection

by the Southern Pacific Company Though it be conceded that the
" Department erred, the error is not one for it to correct. The legal

title passed and could only have been recovered by direct proceedmgs :
in the court to set aside the patent within the time prescribed by -
law for the bringing of such suit. No such proceedings ‘were insti-
tuted. The United States has lost nothmg by the transaction—a
proper base was assigned by the company in support of its qelectlon
and, in any event, the company is bound by it. 7

In view of the importance of the question presented by this appeal

the - Department, on October 13, 1918, requested of  the Attorney-

Géeneral for the United States an expression of his opinion in the
premises. In his reply, dated October 24, 1913, the Attorney-General

35017 °~—voL 43—14———14
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has indicated his concurrence in the conclusion hereinbefore Teached

by this Department. S
The decision appealed from is, accordingly, affirmed. - .

ROGERS v. SOUTHERN PACIFIC R. R. CO.

7 Motion for rehearing of departmental decision of February 19,
1914, 48 L. D., 208, denied by First Assistant Secretary Jones,
"~ April 20, 1914. ‘ : ' '

MANGUS MICKELSON.
'Decided March 18, 191}.

RECLAMATION ENTRY--CONFORMATION.

Where an entryman of lands within a reclamation project fails, after notice,
to conform his entry to -an established farm unit, the Secretary of the
Interior has the power to so conform the entry. - ’

RECLAMATION CHARGES—HESTIMATED COST. : :
In case the actual cost of a reclamation project exceeds the estimated cost of
construction, it is. the duty of the Secretary of the Interior to revise the
 estimate and make the charges sufficient to reimburse the reclamation fund
for the cost of construction. ‘ :
WATER SERVICE COMPULSORY. . .

It is.not optional with an entryman of lands within a reclamation project to
. take or refuse water service from the project; but he is compelled to take

the water service and to pay the charges fixed therefor.

Jones, First Assistant Secretary : .
Mangus Mickelson appealed from decision of the Commissioner of

the General Land Office of March 22, 1913, rejecting his application’

to reinstate his homestead entry as to S. &+ SW. 4, Sec. 8, T. 19 N.,
R. 58 E., M. M., Miles City, Montana. - ‘ -

March 29, 1906, Mickelson made homestead entry for the entire’
© SW. %, Sec. 8. August 24, 1908, the land was withdrawn for reclama-.
tion purposes under the act of June 17, 1902 (32 Stat.,388). The cer-

tificate of entry was stamped as subject to the provisions of the recla-
mation act. June 16, 1909, after due notice to Mickelson and his re-
fusal to conform the entry, it was conformed by the Commissioner to
- embrace farm unit “ C” of the Lower Yellowstone project, being the
'N. 4 SW. 1.  The entryman applied to the Commissioner to reopen the

question of conforming his entry to a farm unit, contending that he

was entitled to hold the entire SW. }. The Commissioner rejected
his application. : o :

The appeal urges that the entry “ subject to the provisions of the
~ act of June 17, 1902,” on his certificate, was made by the local office
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Wlthout his consent; that he established resnience on hig entry in
the spring of 1907 and has resided there continuously since, making
improvements upon both 80-acre tracts, valuing his improvements
at the cost of $180 ,
There was no error in the Comrissioner’s action. Sectlon 4 of the
‘reclamation act vests the Secretary of the Interior with power to
limit the area per entry which shall represent the acreage that, in

the opinion of the Secretary, may be reasonably required for support =~

. of a family. It also authorizes the Secretary to fix the amount and

- limes of payment of 1r1"1gat10n charges, with the provision that—
_the said charges shall be determined with a view of retulmnv to'the reclama- .
. tion fund the estimated cost .of constluctmn of the ploject and shall be appor-

tioned equitably. .

‘ Complalnt is made in the a,ppeal that the estimated cost at the
- commencement of the project has been increased. As stated, it has
been doubled. Be this as it may, it is the Secretary’s duty to make
- the charges such as will reimburse the Treasury of the United States
for its expenditures, be they more or less, and if the first estimate
proves inadequate, it is obvmusly the Secretary’s duty, when the
works are complete, to revise the estimate and malke the charges
such as when paid the Treasury Wﬂl be reimbursed for cost of
construction. :

Complaint is also made that the entry fees paid by M1cke1s0n have
in no part been reimbursed to him, though he now gets only half
the quantity of the land. It is sufficient to say that Mickelson does
not claim he has applied for repayment Repayment can only be -
made on a proper application and it is not necessary that the United

. States should send a disbursing officer into the field to search for
claims and settle them there.
"~ Complaint is also made that Mickelson is threa,tened with cancel-
lation of his entry unless he joins the Water Users Assocmtlon,. '
~ which he is unwilling to do, since charges are nearly double, as he
claims, what they were expected at the outset to be. 'When a reclama-
tion project is determined upon, all pubhc lands within the project
~are  compelled to take water service. - It is not a matter of choice
- with the entrymen. If it were a matter of choice, the Treasury
would not. be relmbursed for cost of the project should some of the
entrymen refuse to take service. One is not compelled to make an
entry in an lrrlgatlon project, but if he does make it under the
-reclamation act he is obligated to take water service and to pay
the charges in full.. '
The decision is affirmed. .
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T JAOHN,T. SLATON.
Decided March 21, 1914.

" FrrsT ForM RECLAMATION WITHDRAWAL—_-CONTEST—PREFERENCE RIGHT.

A successful contestant can:not be permitted to make entry in exercisé of his -

- . preference right while the lands he seeks to enter are embraced in a first

form withdrawal under the reclamation act; but under the regulations of

August 24, and September 4, 1912, he may exercise that right at any time

within thirty days from notice that the lands involved have been released
from withdrawal and made subject to entry.” : :

Jonus, First. Assistant Secretary: } S
Appeal has been filed by John T. Slaton from decision of May 6,
1918, of the Commissioner of the General Land Office aflirming the
‘action of the local officers and holding for rejection the application
filed by said Slaton September 11, 1912, to make desert land entry -
for lots 8, 10, 16 and 17, and the E.  SW. 4, Sec. 10, and lots 2 and ‘
3 and the E. 1 NW. 1, Sec. 15, T. 15 S., R. 16 E.,. S. B. M., Los -
Angeles, California, land district, for the stated reason that said
lands were then embraced in first form withdrawal made April 9,
1909, under the act of June 17, 1902 (32 Stat., 388). C
The record shows that this application was filed by Slaton as in
exercise of a preference right of entry for said lands as successful
~ contestant against the prior entry therefor made March 4, 1908, by
J. W. Ferguson, said lands being then designated as the E. §, Sec. 17,
in said township and range, and description thereof as given in
Slaton’s application being according to their resurvey. Slaton’s con-
test against Ferguson’s entry was filed December 12, 1908, and said
* entry was canceled thereon November 10, 1909. :
Slaton alleges that he took possession of said lands December 24,
1909, and he appears to have submitted so-called first annual proof
September 9, 1918, showing expenditure of $1,306, $56 being for .
leveling of said lands and $1,250 payment of water stock.
This application was properly held for rejection, said withdrawal
being then subsisting; and while it has since been determined to open
" this tract, with adjoining lands, to disposition, the plan to govern
" such restoration has not been determined upon, and no rights can
acerue to Slaton from the filing of this application. . '
* While the prosecution of Slaton’s contest after January 19, 1909,
and cancellation of Ferguson’s entry thereon, were contrary to the
regulations issued on that date (87 L. D., 365), said regulations
were superseded by those of August 24 and September 4, 1912 (41
‘L. D., 171, 241), under which Slaton must. be held to have acquired
o preferred right of entry by virtue of the successful prosecution of
his contest, which he may exercise at any time within 30 days from
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notice that the lands involved have been released from withdrawal
and made subject to entry. The act of May 14,1880 (21 Stat., 140),
under “which he gained such preference right, contemplates that
notice of ‘said right shall isue at a time when the land is subject to .
entry since time begins to run against the contestant from the date of
such notice. Bassett ». Sunderlin (41 L. D 437) ; Edwards .
Bodkin (42 L. D., 172).

-Preference rlght gained by Slaton will, therefore, be exerc1sab1e '
by him upon notice which will be given h1m when these lands become
subject to entry, and it is hereby dlrected that such notice be gwen
him at that time.

- As modified by above direction, the de01s10n appealed from is
‘affirmed. :

PARPATA ET AL. v. LIND ET AL, '
Decided March 25, 1914.

ADDITIONAL HOMESTEAD——ACT OF APrIr, 28, 1904:

The right of additional homestead entry accorded by sectlon 2 of the act
~of April 28, 1904, is limited to entrymen who own"and occupy the land .
covered by their original entries; and the wife of an entryman, even though
she be in fact the head of the family, is not entitled to make an entry under.
that act as additional {o an entry made, owned and occupied by her hus--

. band, nor would she, after her husband’s death, be entitled to make such
entry, where the land embraced in the original entry passed to her, as
widow, and to the minor children of the entryman.

JonEs, First Assistant Secretary : '
This case involves lands within the- Duluth anesota, land dis-

trict, and. are a part of the Chippewa ceded lands formerly em-

- braeed in the Fond du Lac Indian Reservation. These lands became
cub]ect to settlement and entry August 22, 1911, at 9 o’clock in the
morning. '

The. following entries were made: Homestead entry 09565, made '
at 8 minutes after the hour of openmg, by Matt W. Lind, for the
SW 1 SW. 4, Sec. 2, SE. %, SE. 1, Sec. 8, and E. %, NE. 1, Sec. 10,

49 ‘N, R. 18 W. A half a. mlnute 1ater Richard Laurila made
h_omestead.entry 09566 for the NW. 1, Sec. 11, of same township. .
© At 9 'minutes after the hour of opening I‘abian Leino made home- -

‘stead entry 09567 for the SE. 1 SW. L and SW. £ SE. 1, | Sec 3, NE. 1
'NW: {and NW.+NE. 4, Sec: 10 same townshlp ,

September 9, 1911 Ben]amm J Pieifer ﬁled homestead apphca—
tion 09752 for the SE. £ SW. £, S. 4 SE. 4, Sec. 3, and the NW. %

NE. 1, Sec. 10, allegmg settlement on August 22, 1911 at 90 clock

- in the morning.
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. September 1, 1911, Andrew Parpala filed homestead application
09694 for the SW. 3 SW. 4, Sec. 2, and N. # NW. 4, Sec. 11, of the
same township, alleging settlement at 9 o’clock on the opening day.
~ September 22, 1911, Hilda Hjelt filed homestead application 09801
for the SE. 1 NE 1,-Sec. 10, and SW. £ NW. 1, Sec. 11. She also
‘alleged settlement at 9 o clock in the morning of the opening day.

Hearing was had to. determine these conflicting interests, when
all the parties appeared in person and by attorney except. Parpala,
who had theretofore relinquished the NW. 1 NW. %, Sec. 11, which
was a part of the land claimed by him in conﬁlct He was therefore '
no longer a party in interest to the lands involved.

* The register and receiver decided. in favor of Pfeifer and H]elt
from which the several defendants appealed. The Commissioner of
the General Land Office, May 21, 1913, modified the action of the
‘local office as to the claim of Hjelt, .hol'ding that she had no right
to the land she applied for. The Commissioner found that Pfeifer
entered upon the land claimed by him at 9 o’clock in the morning of
Jthe opening day, posted notices of his claim on each of the quarter
, sectlons upon which. the lands he applied for is situated, within six
- 'minutes after the hour of opening and thereafter contmued to im-
prove, cultivate and reside upon the land. The Commissioner there-
fore awarded to Pfeifer the lands claimed by him and thereby e11m1-
nated from the entries of the others the lands in conflict.

All parties have appealed to this Department.. The Commissioner
“properly sets forth the testimony in this case; indeed, there is little
conflict. Mrs. Hjelt is widow of Emil Hjelt, who had entered and
had patented to him an adjoining 80-acre tract. For about two
‘years pI‘lOI' to the date of operiing Hjelt had been ill and on the day
of opening was tinable to work or earn a living for his family. His

T Wlfe, however, went to the land immediately after the moment of

opening and claimed the same as the head of the family. She com- -
menced improvements on the two 40-acre tracts desired by her,
working there with other friends, cttting brush to the extent of one-
half to three-quarters of an acre. .She never resided on the land
but continued her residence on lands adjacent thereto patented to
her husband. Her husband died soon after, August 22, 1911.

It is contended that Mrs. Hjelt is the head of the fmmly and had -
been its manager for some time; that she therefore has the right of
making an additional entry to the lands in question. Section 2 of
*“the act of April 28, 1904 (88 Stat., 527), under which right, of addi-
tional entry may be allowed, prov1des, in general, that any home-
stead settler who has entered less than one quarter section of land -
may enter other and additional land contiguous to the original entry,
" which shall not, with the land first entered, exceed in the aggregate
160 acres; that he may do this without. proof of residence upon -and
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cultivation of the additional entry, and if final proof of settlement

~and cultivation has been made for the original éntry when the addi-
tional entry is made patent shall issue without further proof. But

there is a proviso to this section, viz, that the same shall not apply
to or for the benefit of any person who, at the date of making appli- -
cation for entry under this section, “does not own and occupy the -
lands covered by his original entry.” Mrs. Hjelt did not, in her own

rlght own the land patented to her husband. She may have been, -

and probably was, the head of the family even for some time before
- her husband died. On his death, she became a qualified entryman,;
and had she remained on the land after making the early settlement
there, might possibly have secured title thereto in her own right.
But she could not have had this under the circumstances stated,
" for it is clear that she did not own the land patented to her husband,
title thereto being in her as widow and in the eight minor children. -
~ 'The only other question involved in this case is, whether or not
Pfeifer went upon the land on the day of opening or prior thereto

in “disregard of the order opening the lands. The register and -

receiver and the Commissioner both hold that he did not; that he

remained off the land after the hour of 9 o’clock in the morning,

when he immediately stepped thereon, began to cut brush, and posted

notices on the various subdivisions. These acts of settlement were

made prior in point of time to the entries of either one of the parties .

‘above named and gave to him a prior right of entry
“The action appealed from is aflirmed:

RECLAMATION—MINIDOKA PROJ ECT—WATER SERVICE
"ORDER.

DEPARTMENT OF THE INTERIOR,
Waskmgton, March 31, 191}. .

1. Water Wﬂl be furmshed on a rental basis in the 1rr1gat10n sea-~
son of 1914 to the lands in the West End: Extensmn of the Grawty
unit of the Minidoka project, Idaho.

2. A list of the lands Whlch may be 1rr1gated together with the
approximate area of each holding that may be watered from the
_ completed works, may be examined at the office of the U. S: Recla-
mation Service at Rupert, Idaho. It is expressly understood that
« such areas are subject to revision for 1915 and subsequent years,
after final survey has been made of the irrigable area. The rental
charge for the irrigation season of 1914 shall be T5c per acre of
irrigable land, whether or not water is used thereon.

3. Payment of the rental charge will be due on December 1, 1914 B

and payable at the office of . the Reclamation Servme, Rupert, Idaho,
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and water will: not be furnished for such lands in 1915 until full
payment of all such amounts due hereunder, as well as for Water
used in 1913, have been made. .

4 No Water will be furnished in 1914 to any 1a,nds which were
- served with water in 1913 unless the charges for 1913 due December

1, 1914, shall have been paid in full.

5. Public notice will be hereafter issued announcing the charges,
terms and conditions, under which entries and water-right applica-
" tions may be made for such lands.

ANDrRIEUS A. JoNgs, -
First Assistant Secretary.

FINAL PROOF NOTIGES—PUBLIGATION—NEWSPAPER
TNSTRUCTIONS.

' DEPARTMENT OF THE INTERIOR,
GeNERAL Lanp OFFICE,
, : Washington, April 4, 1914.
Rree1strrs AND RECEIVERS ’
- aAxp Crrers oF Fiprp Division.
Strs: The instructions of August 11, 1909 (38 L. D., 131), rela-

. tive to publication of final- proof notices and concerning the discre- -
tionary authority of registers in the selection of newspapers for that

purpose, are hereby amended by the 1nsertlon of the following after
paragraph twelfth thereof:

Thirteenth. Any person havmg knowledge of the fallure of a
register to designate the proper newspaper for the publication of
notice of final proof, may file with the Chief of the Field Division

_in which the land district is situated a corroborated affidavit fully
setting forth all the facts and circumstances.

Fourteenth. On receipt of such affidavit, the Chief of Field. Divi- -
sion shall cause-a prompt investigation to ‘be made and submit full -
‘report to the Commissioner of the General Land Office, who shall

then take such action as the facts may warrant.

Fifteenth. The laswv imposes upon registers the dutv of procuring
the publication of proper final-proof notices, and chargés the claim-
-ant with no obligation in that behalf, except that he shall bear and
vpay the cost of such pubhcatmn Reglsters should accordmgly exer-

cise the utmost care in the examination of such notices and in the

‘comparison thereof with the records of their offices, to the end that

they may not go to the printer’ containing any erroneous description

of the entered land, or designating an officer not authorized to re-
ceive the proof, or that they shall not be for any other reason

' 1nsuﬂi01ent It is equally unportant that a notice correct in all of -
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these particularé shall not be published in a newspaper manifestly

' vdis‘qualiﬁed as a means of publication and clearly incapable of bring-

ing the notice to the attention of the people. dwelhng in the v1cm1ty '
of the lands to which it relates.
Neglect of the duty above defined, resultmg in a-requirement of

repubhca,tmn, should not visit its penalty upon the claimant. In .

all such cases, therefore, the register by whom the publication was
procured will be required to effect the necessary republication at his

(OWIL proper expense. If an error is committed by the prmter of the

paper in which the notice appears, the register may require such
printer to correct his error by publishing the notice anew for the

. necessary length of time, and for his refusal to do so may decline

to demgnate his said paper as an agency of notice 1 in cases thereafter
arising. - -
Yours respectfully, :
: S Cray TarLman, Commissioner.
Approved April 4, 1914: ' -
Anprieus’ A, Jonzs,
First Assistant Secretary. -

FISHER v. HEIRS OF RULE.
: Decided April 4, 1914.
PREVIOUS DECISIONS VACATED—ENTRY REINSTATED.
Departmental decisions herein of February 28,.1913, and July 19, 19183,

.42 L. D., 62, 64, recalled and vacated, the contest of Fisher dismissed, all
conﬁlctmg apphcatlons reJected and the entry of Rule reinstated.

J ONES, First Asszstcmt Secretary

Febmary 98, 1913, the Department on appeal found in- favor of
thecontestant in the case of Allen G. Fisher ». Highlan N. Rule, in-
volving the homestead entry of Rule for the NE. 1 of Sec. 22 and N.
%+ and SW. 1, Sec. 23, T. 80 N., R. 55 W., Alliance, Nebraska, land dis-
trict. July-19, 1913, the motion for rehearing was denied. (See 42 -
L. D., pages 62 and 64.) November 3, 1918, a petition for the exer-
cise of the supervisory authority of the Secretary was likewise denied.

May 17, 1918, the local officers were notified by the Commissioner
of the General Land Office to suspend all-action with reference to the
contest or disposal of the land embraced in the said entry, because of
a proceeding begun in the Supreme Court of the District of Columbia -
for the purpose of requiring the Department to reinstate the entry of

" Rule and issue patent thereon. On the same date, May 17, the local

officers reported that the entry was canceled on May 6, 1913, and that
notice. of preference right issued to the contestant; that on May 6,
the same date as the cancellation of Rule’s entry, VWﬂham A Fisher,
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not the contestant, filed application to make homestead entry, which
application was suspended by the local officers because the applicant
was not 21 years of age and did not satisfactorily show that he was :
‘the head of a family. The record does not show whether the contest-
ant subsequently filed apphcatlon to make entry in the exercise of
his preference right, but it is alleged that he has made settlement.

The said decisions of the Department were based upon the view
that where an entryman dies without ‘having established residence’
“upon his entry, the entry thereupon terminates and his heirs succeed
to no rights whatever in'the land. In this case the entryman had
died within six months from the date of the entry and he had not
established residence. It had been a long and well- established rule
in the Department that an entryman was allowed six months within
which to establish residencé after the date of his entry, and in the
“ease of Bertram C. Noble, decided January 29, 1914 [43 L. D., 75], it
‘was held that it was error to revoke this rule which had so long
obtained, especially as applied retroactively to the disadvantage of
persons Who had acted under that rule. Accordingly the depart-
mental decisions in the present case were overruled and the practice
of allowing six months in which to establish residence was reaffirmed.

Under date of February 7, 1914, the Department called upon
Tisher to show cause why bis-contest should not be dismissed and the
entry of Rule reinstated and passed to patent. He has responded to
that order and urges that the former action should be adhered to and
that the court proceedings which resulted in favor of Rule should be
reinstated, if possible, and carried up on appeal, if necessary, to sus-
tain the action of the Department. These contentions have received
conswleratlon, but the Department is fully convinced that its former. '
action in the present case cancelling the entry of Rule was error. For
" the reasons stated in the case of Noble, supra, the aforesaid decisions
in the present case are hereby recalled and vacated, the contest of
. Fisher dismissed, all conflicting applications rejected, and the entry .
of Rule reinstated. The Commissioner W111 take appropriate action
in the light of this decision.

RECLAMATION—SUNNYSIDE_UNiT, YAKIMA EROJ EGT—CHARGES. )
' Pusric NoTice.

DEPARTMENT OF THE INTERIOR,
Washington, April 11, 19]4
Whereas, under the provisions of the public notices and orders
heretofore issued in pursuance of the Reclamation Act of June 17,
1902 (32 Stat., 388), and acts amendatory thereof and supplementary
thereto, known as the Reclamation Law, for the Sunnyside unit,
Yaklma pr()]ect Washmgton, the charges for building, operatlon
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and maintenance have accrued and accumulated against the lands in
said unit to such an extent that a considerable portion of the lands
thereunder are not being reclaimed and cultivated; and

Whereas, it is desirable that the said lands shall be settled at the
earliest practicable date by persons Who will cultivate, reclaim and

- unprove the same;

Now, therefore, in pursuance of the provisions of the RecIamatlon
Law, and in particular of the act of Congress approved February 13,
1911 (36 Stat., 902), public notice is hereby issued as follows:

1. All entries and water-right applications filed in the year 1914,

- for lands under-the Sunnyside unit, shall be accompanied by the ‘
portions of instalments for operation and maintenance which have
accrued against the said lands, and the first instalment of the buﬂd—
ing charge, $5.20 per irrigable acre, shall be regarded as due on
March 1, 1914. The subsequent 1nsta1ments of the charges for bulldf
ing, and the appropriate charge for operation and maintenance, shall
be due on March 1 of each succeeding year until fully paid.

.2. Nothing herein contained shall prevent the acceptance by any
water-user under the Sunnyside unit of the benfits of any legisla- -

. tion' now pending before Congress, and which may be hereafter

_enacted into law, affecting payments to be made on account of the
water-right charges -

Fraxeumw K. Laxe,

Secretary of the Interior,

. SOL_DIERS; ADDITIONAL—APPROXIMATION.

INSTRUCTIONS

DEPARTME'\TT OF THE INTERIOR,

: Generan LAaND OFrics, :

. v Washington, D. C.,- April 11, 1914.
REecisTERS AND RECEIVERS, ' ' S
United States Lomcl Qffices. _
GextLEMEN : Circulars of March 8, 1913 (41 L D. 490), and July

- 92,1918 (42 L. D. 208), were revoked by the Department’s decision

of March 11, 1914 in the case of William C. McGehee, assignee of

Reese P. Kendall (J ackson 05998) [43 L. D., 172], and a new rule of
approximation in the location of apphcatmns under sections 2306 '

and 2307, R. S., was adopted, which is as follows: _

Approximation w111 be permitted in the location of an entue and und1v1ded

additional right of a soldier, whether such right be located singly or in .com-
bination with other soldiers’ additional rights. Where ’ghe add,itionallright of .
a soldier has been. divided, only one application of the rule of approximation
will be permitted under the right of such soldier. (Guy A. Baton, 32 L. D,
. 644,) No distinction will be made in applying this rule as to rights located -
singly or in combination with other such rights.
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Tt was further stated in said decision that locations made prior to
" the Spaeth decision (41 L. D. 487—9), “may be adjudicated under .
" the rule regarding apprommatlon in force at the time of such loca- -
- tions, or under this rule, at applicant’s election.” g
All applications under sections 2306 and 2307, R. S., filed in your
office, will continue to be transmitted to’this oﬂice for cons1derat10n
and appropriate action as heretofore. :
 Cray TALLMAN, .
Commissioner. -
Approved April 11 1914
Lewis C. LAYLIN, ,
Assistant Secretary.

: P‘UBLIG SALE—-QUALIFICATIONS OF PURCHASERS—CITIZENSHIP
INSTRUCTIONS

DEPARTMENT OF THE INTERIOR,
. Gexeran Laxp OFFIcE,
- Washington, April 18, 191}.

REGISTERS AND RECEIVERS, : s '

Unrrep States LaNp OFFICES. .
Sirs: In accordance with departmental instructions of J anuary -
31, 1914 [43 L. D., 907, you are advised that the Department is of
the opinion that the rule announced in the case of Andrew Rafshol
(38 L. D., 84), was a proper one and that it should be applied to

- all purchases at public sale where the right to purchase was not

limited by the statutes to native born or naturalized citizens.
Therefore,.in the case of all sales of public lands where. the right
to purchase is not thus limited, it will be sufficient if the purchaser
shows that he has declared his intention to become a citizen of the.
United States in order to entitle him to purchase at such sale. You
will be governéd accordingly and will adjudicate all pending cases
of purchases at public sale in accordance with this regulation.
The regulation of December 18; 1912 (41 L. D., 443), requiring
~ purchasers of isolated. tracts to be citizens of the Umted States, is
modified to conform to the foregomg

Very respectfully; ‘
S ) JOHN McPuavTr,
Actzng Assistant Commissioner.

Approved April 18, 1914:

AL A. Joxngs,
First Assistant /S’ecretary
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HOWARD A. ROBINSON.

Decided Apml 22, 191/;

RiPAYMENT—REJECTED APPLICATIONS—CANCELED ENTRIES—AcT MARCH 26, 1908
The act of March 26, 1908, provides for repayment in cases Where applications
have heen carried to emtry and the-entry canceled, as well as in cases of
mere rejected apphcatlons
REPAYMENT—CANCELLATION FOR FRAUD—RES ADJUDICAT‘A

The fact that an application or entry was rejected or canceled on a finding
of fraud: will not prevent the land department from reconsidering that
question, in connection with an application for repayment, where it is
made to appear that the facts and circumstances under which such adjudi-

) cation was made were not sufficient to sustain the charge.
CoAL ENTRY—AGREEMENT PRIOR 70  ENTRY.

A mere moral -obligation on the part of a coal land apphcant to share with
another, who furnished the money with -which to make the entry, whatever
profits might acerue from the venture, is not, in the absence of any agree-
ment. or lien enforceable against the land, in violation of the coal land
regulations requiring an applicant to make oath that the entry is made in
good .faith for his own benefit, and not, directly or 1nd1rect1y, in whole or
in part, in behalf of any other person or persons.

Coal ENTRY—DISQUALIFICATION. ON ACCOUNT OF PRior EINTRY.
Theé fact that a person once initiated a coal claim upon public land and
~failed to perfect the same does not necessarily disqualify him. under the
coal land law; but if it appear that good and sufficient reason existed for
the abandonment of such claim his rights are not thereby exhausted
-CONFLICTING DEPARTMENTAL DECISIONS QVERRULED.

‘Mary O. Lyman, 24 L. D., 493, and John Birkholz, 27 L. D., 59, oveuuled

in so far as in conflict.

JoxEs, Fwszf Assistant Secretary Y.

This is an appeal by Howard A. Robinson from a decision of the
Commissioner of the General Land Office dated May 1, 1913, denying
his application: for the repayment of $1,601.70, paid July 31, 1907,
as purchase money in connection with his coal entry 0369, for lot 1,
SE. 1 NE. 1 and E. § SE. %, Sec. 6, T- 5 N, R: 91W 6thP M
Glenwood Springs land district, Colorado '

Repayment was denied by the Commissioner upon the ground that
the facts in the case did not bring the application within the pur-
".view of the act of June 16, 1880 (21 Stat., 287); that the act of
- March 26, 1908 (35 Stat., 48), makes no provision for repayment in
_cases where applications have been carried to entry; and for the

further reason that the entry in connection with which application
for repayment is made had been canceled for fraud. :
"The position assumed by the Commissioner as to the ‘question of
fraud involved in this case is stated as follows: -
~ Whether a.coal declaratory statement filing is in‘fact~ an “entry” within
_the medning of said section, or whether Howard A. Robinson was guilty of
fraud in permitting his father to advance the purchase money for the land and
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in holding himself morally bound to share in the products of the supposed coal
- mine, are not questions for "present consideration, being res adjudicata. Find-
ings by competent duthority unappealed from must govern where applicable in
considering claims for repayment. *On application for repayment under an
entry cancelled for fraud, the applicant will not be permitted to go back of
the judgment of cancellation and show that in fact there was no fraud.”
(24 1. D, 493, and27L D.,.59.)

The position assumed by the Commissioner that the act of March
26, 1908, supra, makes no provision for repayment in cases where
applications have been carried to entry is clearly unwarranted and
erroneous. The act provides that certain moneys “shall be repaid
to the person who made such application, entry, or proof,” and.in
a number of cases the Department has allowed repayment where

-entries were involved. Mary Ward (39 L. D., 495) ; Alfred D. Hawk
(41 L. D., 350) ; Oscar A. Olson (43 L. D, 93)

- Nor does the Department believe that where an application for
repayment is presented involving an application or entry which -
has been rejected or cancelled for fraud and it is made to appear

. that the facts and circumstances under which such adjudication was
made were not sufficient to sustain the charge, that the applicant
for repayment should not be entitled to Lave such question recon-
sidered.

It is well known that in many cases where proceedmgs are had
against an application or entry upon a charge of fraud that the
claimant, through financial 1nab111ty, or. through ignorance of his
rights and liabilities in the premises, fails to make a proper defense,
as a result of which his application or entry is cancelled. In such

‘cases it is manifestly unjust to deny an applicant for repayment the
prwﬂede of showing that as a matter of fact no fraud was com-
" mitted or attempted The doctrine of res judicata usually has no
application in matters solely between an applicant under the public
" land laws and the Government. In the case of Ernest B. Gates, on
‘review (41 L. D., 384), it was held (syllabus) :

" While the rules of res judicata and stare decisis should be considered- and

respected by the Secretary of the Interior he is not precluded thereby from
taking proper actlon in any matter remaining subject to his JurlSdlCthIl

In the case of James H. Febes (37 L. D. 210) it was held that the
act of 1908, does not contemplate the reopening of repayment cases
properly ad]udlcated under prior law, nor authorize repayment in
cases where the entry failed of confirmation solely because of the
fault or laches. of the entryman This decision, however, was disre-
garded by the Department in the case of Ernest Weisenborn (42
. L. D., 533), wherem it was said:

"The evident purpose of this act was to return to disappointed purchasers of.

public lands their purchase money in all cases where they fail to acquire title
and had been ‘guilty of no fraud or attempted fraud in connectwn with their
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~ applications-to purchase. The obligation to repay is placed on the failure of
‘consideration and is granted in all cases not tainted by fraud. ) :

The decisions in the cases of Mary O. Lyman (24 L. D., 493) and
‘John Birkholz (27 L. D., 59), in so far as they are out ot harmony
with the views thus expressed are hereby overruled. :

In the case under consideration proceedings against the entry
involved in the application for repayment were ordered by the
Commissioner February 18, 1910, upon the followmg charge formu-
lated from a report of a specml agent e

That said coal declaratory statement and entry were,not made for the
exclusive use and benefit of the entryman, but at the request.of H. G. Robin-
son and for the use and benefit of some other person or persons believed'-to
be Sarah J. Pettit and H. G. Robinson. .

Notice of -charges were served and denlal filed. Thereafter the
deposition of Howard A. Robinson, the: claimant herein, was taken
at Memphis, Tennessee, and the deposition of his father, E. G. Rob-
inson, was taken at Los Angeles, California. Upon the testimony .
thus adduced the local officers on October 21, 1911, found and held
that the entry was not made for the claimant’s ‘sole use and benefit
but for the benefit in part at least of E. G. Robinson, who was dis-
qualified, and accordingly recommended that the entry be cancelled
for fraud. No appeal was taken from this decision and upon review
‘o the record the Commissioner on August 17, 1912, affirmed the
decision below and the entry was accordingly ca,ncelled '

The Department has carefully reviewed the testimony under Wthh o

these decisions were rendered and finds the same to be meager, un-
satisfactory, and wholly insufficient to sustain the charge of fraud. "
Howard A. Robinson, the coal entryman, testified that in 1907, while
residing in Los Ancreles California, he was advised by his father,
~ who had received 1nformat10n as to certain valuable coal lands sub-
- ject to entry in the State of Colorado, to initiate a coal claim upon
“atract of such lands; that, acting upon this advice he empowered
an attorney in fact for such purpose and made arrangements with
his father to furnish the money; that he then removed.to Memphis,
Tennessee, and thereafter from time to time executed such papers- as
were sent to him by his attorney in fact, without giving much con-.
cern ag to their purport; that when the time arrived to pay for the
* land his father furnished the money ; that he gave no notes or other
evidence of indebtedness for the amount thus furnished, but that he
" had an account with his father who was in business, under. which
there was a balance of $400 in his favor. In response to a question
- as to what interest his father had in the entry this witness testified
that there was no definite agreement of any sort between them, but
* that he felt morally bound to share equally with him whatever
profits might accrue from the venture, This testimony was sub-
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stantially corroborated by the depos1t10n of E. G. Robinson, Who
declared that there had never been any agreement, verbal or ertten,
between himself and his son, under which a conveyance of any
interest in the land was contemplated '

As to the manner in which a division of the proﬁts Whlch might

have accrued under the coal entry were to be affected, whether by a
sale of the land or otherwise does not appear from the record.. It
is manifest, however, that a mere moral obligation constitutes no
agreement or lien enforceable against the land, and in this connection
reference may be had to a recent decision of the Department in the
case of thie Heirs of Martin Jemison (42 L. D. 420), in whleh it was
held: .
An agreement by a coal land applicant to pay to another, out of the proceeds
of the sale of the land after patent, the money advanced by such, party to.pay
the purchase price, fees, etc., in connection with the entry, and in addition
one-third of the balance remaining after making such repayment, bemg merely
a promise to pay in case of sale, not enforceable against the land, is not in
violation of the coal land regulations requiring an apphcant to make oath
that the entry is made in good faith for his own benefit, and not, directly or
indirectly, in whole or in part, in behalf of any other person or persons.

Nor does the Department find the testimony sufficient to warrant
the conclusion that E. G. Robinson had exhausted his rlght under the
coal-land Taw and Was'therefore disqualified to receive the benefits
of a coal entry made by another. (United States ». Colorado Anthra-
cite Company, 225 U. S., 219). The following is all of the testlmony
given upon this feature of the case:

Q. Did you ever take a coal eutry yourself‘?—A I ha,ve taken one, yes

Q. When?—A.. Well, ‘whery Mr. Baker was down here there were several
friends—he- mentloned about this property -and several of us took up claims.
Some dropped them some didn’t.
Q. You mever. consummated your entry by pflymg the Govelnment for it .
then ?—A. No sir, T did not. . ~

The- manner in which E. G. Robinson’s coal claim was mltlated
_ whether by declaratory statement or application, and why it was not
perfected, whether because the land was found to be valueless, or
whether adverse claims were encountered, does not appear “from the ‘
record. The fact that a person has once initiated a coal claim upon
public land and failed to perfect the same does not necessarily dis-
qualify him under the coal-land law. If good and sufficient reason

 existed for the abandonment of such claim his rights would not be

exhausted. Henry Burrell (29 L. D., 328) Anderson Coal Com-.
pany (41 L. D., 337). :
After careful consideration of the Whole record in this case the -
Department finds that no fraud was committed or attempted in
making the entry in connection with which repayment is requested. -
The decision appealed from is accordingly reversed and the applica- -
tion for repayment will be allowed, '
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JOHN MORTON.
Decided April 22, 191},

Forr FETTERMAN LANDS—SOLDIERS’ ADDITIONAT. LOCATIONS. |
Lands formerly embraced within the Fort Fetterman military reservation,
opened under the act of July 10, 1890, to disposal under the homestead laws
only, are subject to appropriation under section 2306, R. §:, by location of
soldiers’ additional rights. .

JONES, First Assistont Secretary:

J ohn Morton, assignee of Daniel B, Dunmire, has appealed from
the decision of the Commissioner of the General Land Office, dated
July 1, 1913, which holds for cancellation his entry made under sec-
tion 2306 R. S., May 31, 1911, embracing lot 4, Sec. 15, T. 33 N., R. |
2 W., contammcr 33.72 acres, and lot 8, Sec. 7, T. 33 N R. 71 W

contammg 10.68 acres, makmg a total of 44.40 acres. '
Tt appears that the application had been previously re]ected Jan-
- uary 16, 1911, for the reason that the land was withdrawn under the
< act of June 25, 1910 (36 Stat., 847). It appears that the applicant
elected to accept restricted ‘patent and further action on the case was
suspended, pending resurvey.of T. 83 N., R. 71 W.

From recitals made by the Comnussmner, it appears that the land: -
has been classified as noncoal and was restored to entry by executive -
~ order May 27, 1918. The land is in the former Fort Fetterman mil-
itary reservation, which was opened to homestead entry only. under
the act of July 10, 1890 (26 Stat., 227). The Commissioner held the. -
entry for- cancellation because an application under. section 2306,
- R. 8., is not a homestead, citing the case of Thomas A. Cununmgs
(39 L. D., 93).

The a,ct of July 10, 1890 (26 Stat., 227), providing for the dlsp051-
tion of lands in certain military reservations, including Fort Fetter-
man, was made “ subject to disposal under the homestead laws only.”
. The first proviso of the act gives special privilege to “actual occu-

pants” on the land January 1, 1890, by giving them a preference
right of entry to not exceeding 160 acres. The act does not limit
entries to actual settlers only. If it had such limitation, the lands’
would not be subject to entry under section 2306, R. 8. In the case of
- Jacob Jenne (40 L. D., 408), it was held that section 1 of the act of
June 22, 1910 (36 Stat., 583), providing for disposal of lands with-
drawn or classified for coal under the homestead laws “by actual

settlers only,” does not include soldiers’ additional entries, for the .

reason that no cultivation or settlement is requlred under such entries.
But in this case the land in question is subject to entry under the
homestead laws only, actual settlement not being spemﬁcally provided
for as a condition precedent to entry.
35017°—vor 43—14—15
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In the case of Herbert W. Coffin, de01ded by the Department Jan-
nary 29, 1914 (48 L. D., 72), it was held i

The history of what is iow section 2306 clearly establishes its right to be in:
_corpomted among the homestead laws as compiled in the Revised Statutes.

It is stated in appeal that the entryman, relying upon the vah(hty
of his entry and upon previous rulings in such cases, has purchased.

water right for thé tract, cut sage brush therefrom,.and has plowed
and cultivated the same to alfalfa—all at an expense of $2,000.

The Department is of opinion that the entry was properly allowed
and that patent should issue, unless there be valid objections to such
action, not stated by the Commissioner. It is so ordered and the
action appealed from is reversed.

 FEES FOR RECORD INFORMATION AND TRANSCRIPTS OF
* RECORDS,

CIRCULAR.

DEPARTMENT. OF THE INTERIOR,
" GeNErRaL LaxD OFrICcE,
w ashz’ngton, April 24, 191},
Recisters AND RECEIVERS, ' .
United States Land Offices. : .
Sms Sectlon 2239, United States Revised Statutes, prov1des that:
The 1eg1ste1 for any consolidated land district, in addition to the fees now
allowed by law, shall be entitled to charge and receive for making transcripts
for indivi-dufals, or furnishing any other record information respecting public
jands or land titles in his consolidated land district, such fees as are properly'
authorized by the tariff existing in the local courts of his district; and the -
receiver ghall receive his equal share of such fees, and it shall be his duty to
aid the register in the preparatlon -of the transcripts, or giving the desired
record information.

The act of March 22, 1904 (33 Stat., 144), prov1des

That revlsters and receivers of United States land offices, shall in addition
to' the fees now allowed by law, be entitled to charge and receive for making
transeripts of the records in their offices for individuals, the sum of ten cents
per hundred words for each transcript so furnished.

The above act modified section 2289, United States Revised Stat-
“utes, which section limited such authorlty to consolidated offices, and
gives to every register and receiver the authority to furnish tran-
seripts of their records, and provides that the fees for such service
shall be ten cents per hundred words for each transcript.so fur-

" nished, instead of the fees authorized by the tariff existing in the
local courts of the district in which the land office is situated (See
Clrcular “M?” April 7, 1904, 32 L. D., 554).
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A transcrlpt is a llteral copy of the words, letters and figures,
- which make the record. The correctness of the transcript may, or
may not, be certified to, but it is nevertheless a transcript.

Reglsters and receivers of consolidated land districts, only, are
entitled to charge for furnishing any other record mforma,tlon, such.
fees as are properly authorized by the tariff existing in the local

- courts of their district. Record information is held to be any official
statement of the facts appearing of record—a certificate—and for
which they are entitled to charge the fee as above authorized. In
the absence of the State fee bill providing for such fee, you will be
entitled to charge the fee allowed clerks of courts for furnishing
certificates of their records, and in your receipt for the amounts so
collected, you will cite the section and page of the State statute, or
other authority for such charge.

While it may often be desirable for any register and receiver to -
furnish record information, there is no authority for others than offi-
cers of consolidated land districts to collect a fee therefor. The
fees allowed to public officers are matters of strict law, depending
upon the very provisions of the statute, and are not sub]ect to dis-
cretionary-action on the part of the officials.

Very respectfully, _ o :
Joux McPrAUL,
: Acting Assistant Commissioner.
Approved, April 24, 1914:
AL AL Jowms,
First Asszst(mt Secretary.

DESERT ENTRIES—EXTENSION OF TIME.
INSTRUC,TIONS. k‘

DEPARTMENT OF THE INTERIOR,
GeNgraL Lanp OrricE,
7 Washington, April 24, 191},
Rec1srers Axp RECEIVERS,
North Yakima, Walle Walle, and Waterville; Washington.

Sirs: Annexed is a copy of the act of Congress approved October
30, 1913 (Public—No. 85), entitled, “An act authorizing the Secre-
tary of the Interior to grant further extensions of time within which
- to comply with the law and make proof on desert-land entries in
the counties of Grant and Franklin, State of Washington.” i

1. This act authorizes the Secretary of the Interior, in his dis-
cretion, to grant to any entryman under the desert-land laws in the
counties of Grant and Franklin, in the State of Washington, a fur-
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ther extension of the time within which he is required to comply
with the law and make final proof; provided that such entryman
shall, by his corroborated affidavit, filed in the land office of the
dlstrlct where such land is located, show to the satisfaction of the
Secretary that because of unavmdable delay in the construction and
operation of irrigation works intended to convey water to the land
embraced in his entry he is, without fault on his part, unable to
make proof of the reclamation and cultivation of said lands, as re-
quired by law, within thé time limited therefor; but such extension
" may not be granted for a period of more than three years, and the
act does not affect contests initiated for a valid existing reason.

-2, All applications for the benefit of this act must be supported
by the affidavits of the applicants and at least two corroborating
witnesses, made before an officer legally authorized to administer
oaths in connection with the entry in question, and setting forth the
facts on account of which the further extension of time is desired.

. 8. Such applications and affidavits must be filed in the local land
office of the district wherein the lands are situated, for transmission,
with the recommendation of the register and receiver, to the Com-
‘misioner of the General Land Office.

4. You are directed to suspend any application that may be con-
sidered defective in form or substance and allow the applicant an
opportunity to remedy the defects or to file exceptions to the re-
quirements made, advising him that, upon his failure to take any
action within a specified time, appropriate recommendations will be
made. Should exceptions be filed, they will be duly considered with
the entire record. In transmitting applications for the benefit of
this act you will report specifically whether or not there Is any
~ contest pending against the entry involved, and if a contest is pend-
ing you will transmit the application to the Commissioner of -the
General Land Office by special letter, without action thereon, making
due reference to this paragraph. ;

Very respectfully, C. M. BRUCE,
) ‘ : Acting Commyissioner.
Approved, April 24, 1914: :
Axprizus A. JoxEes,
First Assistant Secretary.

[PuBLIc—No. 35.1

An. Act Authorizing the Secretary of the Interior to grant further, extensions of time
within which to comply with the law and make proof on desert land entries in the
counties of Grant and Franklin, State of Washington.

Be it engcted by the Senate ond House of Representatives of the United States

of America in Oongress assembled, That the Secretary of the Interior may, in’
his discretion, grant to any entryman under the desertland laws in the counties
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" of Grant and Franklin, in the State of Washington, a further extension of time
within which he is required to comply. with the law and make final proof:
Provided, That such entryman shall, by his corroborated afiidavit, filed in the
land office of the district where such land is located, show to the satisfaction of
the Secretary that because of unavoidable delay in the construction and opera-

" tion of irrigation works intended to convey water to the land embraced in his
entry he is, without fault on his part, unable to make proof of the reclamation
and cultivation of said lands, as required by law, within the time limited there-
for; but such extension shall not be granted for a period of more than three’
years, and this act shall not affect contests initiated for a valid existing
reason.- ’

Approved October 30, 1913.

LOTTON v. HOBBIE.
Decided April 27, 1914

HOMESTEAD APPLICATION—DEATH OF APPLICANT PrIOR TO ENTRY.

By the filing of an application to make homestead entry of land properly
subject. thereto the applicant acquires a right which upon his death prior
to allowance of entry descends to his widow or heirs, who may make

- entry and perfect title by proper cultivation for the required period with-
out actual residence on the land.

CONFLICTING DEPARTMENTAL DECISION. MODIFIED.

Garvey v. Tuiska, 41 L. D., 510, modiﬁed.

JoNEs, First Assistont Secretary :

Gertrude Hobbie has appealed .from demsmn of May 7, 1913, by

the Commissioner of the General Land Oﬂice, holdlng for cancellm-
-tion her homestead entry for the W. 3 SW. %, Sec. 16, T. 26 N.,,
R. 10 W., made at the “Woodward, Oklahoma, land oﬁice June 5 )
1905.

Final proof was made August 16, 1912, showmg that the entry-
woman had not resided upon the land but that she had cultivated
it each and every year since the entry.

August 20, 1912, Docia B. Lotton filed affidavit of contest against
the entry, allegmg that the entrywoman had never established or.
maintained residence on the land, and the case was submitted for
decision wpon the following statement of facts:

1. That the defendant was the wife and is now the widow of Charles w.
Hobbie, who, at the time of his death, August 20, 1902, had an application
pending and suspended for the W. 3 NW. 1 and W. § SW.  of Sec. 16, T. 26 N,,

R. 10 W., I. M,, said application having been protested by Charles L. Heise,
and Hobbie’s- application was finally allowed for the W. 3 SW. %, Sec. 16, T

- 267 N R. 10 W., I. M., being the land involved in this contest.

2, Tt is now further agreed that the defendant, Gertrude Hobbie, was notified
by the Register and Receiver of the Alva, Oklahoma, land office, of her right
to file 011 the W 1 SW. %, Sec. 16-26-10, the land involved in this contest, and
that she could do so as the widow of said Charles W. Hobbie, deceased, and

further, that she would not have to reside upon the land; that on June 5,
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1905, in accordance and in cbedience to the notice given her by the land-office
officials, she appeared at the land office in Alva, Oklahoma, and duly made her
entry.of said land as the widow of Charles W. Hobbie, deceased.
3. The records of the AlV‘l, Oklahoma, land office, now a part of the Wood-
ward, Oklahoma, land -office, show that she filed as Gertrude Hobbie. "
4, It is further admitted and agreed upon behalf of the defendant, that she
‘has never built upon or resided upon said land since making said entry. '
5. It is further agreed that the testimony offered by the said defendant in
her final proof upon said land shall be considered as a palt of her testlmony,
in the consideration of this case. '
6. It is further agreed that the affidavit of the said defendant dated Gctober
.24, 1912, shall be filed and received as a part of the agreement and testnnony
in this case and marked exhibit “A.”

In the decision appealed from, thé Commissioner held that inas-
‘much as the application of Charles W. Hobbie was not allowed dur-
ing hig lifetime, his widow gained no right thereunder, because the
right of Hobbie under his application terminated with his dedth
before allowance of entry; that the advice given by the local officers
to the applicant’s widow, to the effect, that she was not required to
reside upon the land, was erroneous and did not protect her from
contest for failure to reside thereon. .

In the case of Turner . Wilcox Helrs (88 L D , 521) the Depart-
- ment stated:

: A legal application to enter is equivalent to an actual entry so far as appli-
-cant’s rights ‘are concerned.. Pfeff v. Willlams (4 L. D., 455). Upon this
principle, it has been held that.the heirs of an applicant who dies before hig
application has been perfected may perfect such application and complete the
entry by fulfilling thé requirements of the statute. 'Townsend’s Heirs v. Spell-

man, supre; Prestina B. Howard (8 L. D., 286) ; Rosenbérg v. Hale’s Heirs . -

(9 L. D.; 161) ; Thompson ». Ogden (14 L. D., 65) ; Northern Pacific R. R. Co.
», Coffman et al. (24 T.. D. 280); Heirs of Philip Mulnix (33 L. D., 331).
The decisive question is whether 1t was such apphcatlou as initiated a right

to the land. v
This is the rule which was well established and long obtained in
the: Department and which was not departed from until departmental
decision in the case of Garvey v. Tuiska (41 L. D. 510), wherein it

was stated :

Congress ‘has ‘made no provision for succession and descent with reference to
a mere apphcatlon to enter; and this Department has no authority in dlsposmg
of the. public domain to give validity to claims of succession or descent of
inchoate rights where Congress has failed to provide therefor.

That expression was not in harmony with prior rulings of the
Department as above shown, and it was not necessary to the con-
clusion reached in that case, which involved an illegal application
and not one wherein the land was properly subject to such applica-
tion at the time it was filed. That decision is hereby modified to the
extent of recalhng and vacatlng the expression above quoted there- .

from.
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Tt appears that the appheatlon under present consideration was
properly received, at least to the extent of the land involved in the

entry, and, in accordance with rulings in force at that time, the
widow was entitled to complete the entry. And it was not necessary

for her to perform actual residence in order to earn title. The
uniform ruling of the Department has been and is that persons who
make entry as the widow or heirs of homestead claimants are not
required to both reside upon and cultivate the land entered by them;
* Dbut that it is sufficient for the land to be cultivated for the length of
time required under section 2291, Revised Statutes.. '

For the reasons above cited the decision appealed from is reversed.

'JOHN W. ILEY.
Decided April 27, 191},

THREE-YEAR HOMESTEAD—ACTUAL RESIDENCE—CONSTRUCTIVE RESIDENCE.

The requirement of the act of June 6, 1912, that the entryman maintain
actual residence ‘upon the land entered for at least seven months each year -
for three years, precludes the land department from giving. the entryman-
credit, as part of such seven months’ period, for constructive residences
during the period elapsing between the date of ently and the estabhshment
of residence.

Jonwms, First Assistont Secretary:

~ October 29, 1906, John W. Tley made homestead entry, Roswell
No. 9986—Fort Sumner, 03725—for the NW. 1, Sec. 22, T. 5 S, .

R. 85 E., New Mexico P. M., now Fort Sumner, New Mexico, land

district. Final five-year proof was submitted December 2, 1912,

and rejected by the local officers on the ground that entryman fa,lled

to reside upon the land for the period required by law.

April 8, 1918, the Commissioner of the General Land Office, con-
sidering the case upon appeal, sustained the action of the local
officers and rejected the claimant’s proof, finding that the residence
shown was not sufficient to satisfy the requirements of the five-year
law, and, moreover, giving consideration to the act of June 6, 1912
(87 Stat., 123), known as the three-year homestead act, held that the
proof oﬁered did not show suflicient residence for. allowance under"
the latter -act, from which decision Iley has appealed to the De-
partment

It appears from the record ‘that claimant established residence
upon the land April 7, 1907, and resided thereon for five and one-
half months during sald year; for seven months and one week during
the year 1908; for eleven and one-half months during the year 1909;
five months and three weeks during the year 1910; claimant was
allowed leave of absence from November 25, 1910, to July 25, 1911,
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"and thereafter during the latter year resuiled on the land for three
weeks; and in the year 1912, reniained about one month.

It is clear that the proof offered does not warrant allowance under
the act of June 6, 1912, supra, which provides for the issuance of
patent upon proof by the entryman that he has a habitable house
upon the claim and has “actually resided upon and. cultivated the

- same for a term- of three years succeeding the time ‘of filing the

affidavit.” A proviso authorizes such entryman to be absent from

“the land for a period not exceeding five months in each year after

establishing residence, such absence to be considered as constructive

residence. It will be noted that this statute contemplates and
requires the maintenance by entryman of actual residence upon the
~ land entered: for at least seven months a year for three years. This
statutory requirement precludes the Department from extending in

such cases the privilege of constructive residence during period laps-
ing between the date of entry and establishment of residence, the act \
requiring seven months actual residence each year.

Considering the case with reference to the act under which proof
was offered, the Department is convinced that the showing made is
insufficient to warrant acceptance of the proof under the five-year
law.

The decision appealed from is accordmgly hereby affirmed.

UNITED STATES PHO‘SPHAT‘E Co0.
‘Decided April 97, 191,

MINTNG CLATM—AMENDED LOCATION—INTERVENING WITHDRAWAL—SURVEY.
" Where between the dates of the original location of a mining claim and an
amended location thereof the claim was included within an area withdrawn
by competent authority from appropriation under the mining laws, no rights
- attach by virtue of the amended location, to such portions of the vein or:
lode claimed thereunder as were not included in the'original location, so -
long as the withdrawal stands; and as no lawful purpose would- therefore )
be subserved by a survey-of the amended location, the land’ department will
not direct such survey to be made. ;

JoNEs, First Assistant Semﬂetwy _

This is an appeal by the United States Phosphate Company from
the Commissioner’s decision of December 16, 1913, declining to direct
the surveyor-general of Idaho to order a survey of the amended

Maury lode mining claim, situated in Sec. 6, T. 13 S., R. 45 E., B. M.,
Blackfoot land district, Idaho.

This claim appears to have been orlgmally located November 16,
1907, on account of a deposit of rock phosphate. It is alleged thatv
on or about April 29, 1910, the locators caused an official survey No.
2537 to be made thereof Wthh survey was-approved by the surveyor-
general February 9 1911. December 9, 1908, the section in which the
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claim was situated was embraced in a phosphate withdrawal and by
executive order of July 2, 1910, it was included in phosphate reserve
No. 2, created under the act of June 25, 1910 (36 Stat., 847).

The amended location was made August 12, 1913, and on October
24, 1913, a certified copy of the notice of the amended location was
filed in the General Land Office accompanied by a letter from counsel
for claimant wherein it is said:

Subsequent to the execution and approval of the survey in question, the
owners of said Maury lode discovered, upon further development of the claim,
that the end lines thereof were not established so as to allow the claimant to-
avail himself of all thé right incident to the said location, and it was deemed
proper to amend. the location” so as to make the end lines properly show the
rights under the original location. Accordingly, on Aug. 12, 1913, the amended
location was made by and on bebalf of the United States Phosphate Company,
such amendment establishing new end lines, wholly within the original location
of said Maury lode.

As the regulations of your office do not allow the Surveyor General to make
a survey based upon an amended location made subsequent to the approval
of a survey for the-same claim, without instructions from your office, we hand -
you . herewith a certified copy of the amended location in question and ask that
order be given to the Surveyor General to amend the survey in question as per
amended location certificate.

. In the decision appealed from it is said:-

‘While rights initiated prior to withdrawal are protected by the act of June
25,1910, no change in these acquired rights which would be a gain to the claim- '
ants, with a resultant loss or injury te the Government, can be made by a
change in boundaries. As the expressed purpose of your request is to permit
the claimant to change the end lines of his claim, so as to avail hlmself of all
the right incident to the location, I must decline to grant the same,

This land was not subject to location of phosphate mining claims on August
12, 1913, nor to amended location in such manner as in any way to enlarge
rights previously secured by locations of such claims. TFor this reason, and
because the office feels impelled to refuse recognition, express or implied, of any -
extension of claims pI‘eJudlClal to the public interest to be secured by said with-
drawal, I must decline to order an amended survey.

The plat of survey ‘of the original location is not before the De-
partment and the.request for the order for the survey of the amended
location contains nothing from which the precise purpose of the .
amendment of the location can be determined. It appears, however,
from a diagram of said survey No. 2537 furnished the Commis-
sioner by the surveyor-general, that the end lines of the original
location were laid in a north and south direction. The lines so laid
would give rise to extralateral rights if any, only in a northerly or

~southerly direction. In the certificate of the amended location the
end lines are described as lying due east and.west. This in con-
nection with the showing now made would seem to evidence an intent
to appropriate a segment of the vein or lode underlying on its dip -
an area outside of that bounded by an extension of the end lines of
the claim as originally located
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Assuming: the clalm as first located to have been valid at the Te-
spective -dates of ‘the "departmental and executive orders of with-
drawal, neither the area within the limits of the claim nor the de-
o posits included in the extralateral rights incident thereto was affected

by either of the orders. The withdrawals, however, both of which
antedated the amendment of the location, attached as of their respec-
tive dates to all then unappropriated phosphate deposits lying outside
of said claim and included extralateral rights..

In the case of Bunker Hill & Sullivan Mining and Concentrating
Company v. Empue State-Idaho Mining and Developing Company
(184 Fed., 268) it is said at page 270:

It has long heen held that a mining location may be-amended Wlthout the
forfeiture of any rights acquired by the. original location, except such as are
‘inconsistent with the améndment, but new rights ecannot be added which are m—
consistent with. those aeqmred by other locations made between the dates of
the original and the amended location. The amended Stemwinder notice fully
states the reasons therefor, and specifically reserves all prior acquired rights.
While the new lines are placed almost within the old, they are so laid that in
thelr prolongation westward they leave out on one gide and take in on the
other small portions of the ledge not included between the original lines. .The
amended location is valid against any of defendant’s locations made after the
date of the amended notice, May 23, 1887; but, as to those made between the
dates of the original and the amended location, it is void as to any portion of
the ledge claimed by the amended location which was not included.in the
original, in so far as it éonﬂicts with any of defendant’s locations involved in

' . this action.” .
The same principle would seem to apply. with equal force to a case

like this, where, between the dates of the original and the amended
" location the outlying portion of the vein or lode was, by competent
authority, withdrawn from appropriation under-the mining laws.
Tt does not appear, therefore, that any lawful purpose will be sub-
served by the desired survey of the amended location, and for that
_ reason the Department is of the opinion that the appllcatlon there-

~

for should be rejected. The dec151on appealed from is accordmgly'

aﬂirmed

MAUDE L DEERING.
Decided April 27, 1914.

REPAYMENT—RELINQUISHMENT.

A homestead entryman who upon discovery that the land embraced in the
entry is coal in character relinquishes the entry upon advice of the local
officers and is permitted to make a second entry for other land, is entitled
to repayment of the fees and comnnssmns paid in conneetlon with the

relinquished entry.

J ONES, First Assistant Secretary:.
This is an appeal from decision of the Commissioner of the General

Land Office of April 11, 1913, denymg an apphcatmn by Maude L.

7
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Deering, formerly Maude L. Bacon, for repayment of the fee and
~commissions paid by her on homestead entry 4030 for the SE. % of
Sec. 14, T. 25 N., R. 58 E., Glasgow, Montana. ‘
The entry was made May 27, 1907, and relinquished June 3, 1908
Application for repayment was demed by the Commissioner on the
ground that the entry was voluntarily relinquished and that, under
such conditions, a return of the money is not ‘authorized under the
act of June 16, 1880 (21 Stat:, 287), which provides for repayment
of fees, commissions and purchase money only where an entry is can-
celed for conflict or has been erroneously allowed and cannot be con-
- firmed. In support of her appeal the apphcant states:

The reason I rehnquxshed my former entry is that a ledge of coal was found
on same, and I was advised by the local office that I would have t_rouble in mak-.
ing final proof, and it was best for me to relinquish under those circumstances,
which I did, and filed on and made proof on another tljact.

_ The records of the General Land Office show that applicant was
- allowed to make a second homestead entry at Miles City, Montana,
and from papers filed in connection with that entry it appears that.

on May 8, 1908, she communicated with the local land officers at -~

Glasgow, Montana, relative to the dlscovery of coal on the land em- -
_braced in her former entry. The receiver at Glasgow, on Mav 12,
1908, wrote her as follows:

Replying to your favor of the 8th inst. It is my opinion_that under the cir-
cumstances that you relate in reference to your homestead claim that if you
will file a corroborated afiidavit setting out the facts that you filed on your
present claim without knowledge of the same containing coal and accompany
the same with a relinquishment for the same and an application fo- enter an-
other tract, setting forth the facts fully, we will transmit the same to the -
general land office for action and it is likely that you will be allowed to make
another entry )

“The presumption is that applicant’s 1ehnqu1shment of June 3, 1908,

“was filed pursuant to the-above correspondence. She subsequently‘
applied for a second homestead entry at Miles City and in connection
with her application filed several affidavits setting forth, among other
things, that at the time she made her former entry there were no
indications of coal on the land embraced therein ; that she established
residence and built a house believing that the land was farming land;
that about May 6, 1908, she discovered a coal-bearing ledge on the
land from which she concluded that the same was more Valuable for
its coal than farming purposes.

The records of the General Land Office show that the land em-
braced in-applicant’s former entry was withdrawn for coal April 20,
1910, and classified as coal land May 25, 1911.

- From the foregoing it is clear that the relinquishment by appli-
cant of her former entry can not be regarded as voluntary; in fact,

.the relinquishment was filed at the suggestion of the local officers.
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Any other course on applicant’s part would but have invited con-
troversy with the Government, which, as the facts show, would
“eventually have resulted in cancellation of the entry.

While, under the mrcumstances, the entry may not, strictly speak-
ing, be one that was “erroneously allowed,” yet il is clear, owing to
the subsequent discovery of coal, that it could not have been con-
firmed.

In construing the act of June 16 1880, it is held that, notwith-
standing an entry may have been erroneously allowed, 1f despite
such- error the entry can be confirmed there is no reason for repay-
ment and the act does not authorize it. The converse of this proposi-
tion is equally sound, namely, that if subsequent developments
- render the confirmation of an entry impossible, the entryman is en-
‘titled to repayment.
~ In addition to the repayment legislation contained in the act of

June 16, 1880, it is provided in the act of March 26, 1908 (35 Stat.,

48), that purchase moneys and commissions paid under any public
- land law-shall be repaid in all cases where the application, entry or
proof “has been or shall hereafter be rejected, and neither such
applicant nor his legal representatives shall have been guilty of any
fraud-or attempted fraud in connection with such application.”

Aside from any showing or even intimation that applicant was not
in good faith with respect to her former entry, the fact that she was
subsequently allowed to make second homestead entry was an adjudi-
cation that she was not guilty of any fraud, because the act under
which the second entry was made (35 Stat., 6), specifically provides
that it does not apply to any person Whose former ently was can-
celed for fraud. »

TIn the case of Dorathy Ditmar, dec1ded by the Department

February 12, 1914 (43 L. D., 104), the entrywoman, rather than face -
" the expense and uncertainty of a contest, relinquished her homestead
entry and applied for repayment. It was held:

"Assuming, as it must be assumed,) until the'contrary is established, that -
the entryman has acted in good faith, it is not believed that he forfeits his
claim to a return of purchase money by relinguishing the entry rather than
face an expensive controversy with the Government.

For the purposes of administration of this repayment law (act of March 26
1908), it is held that wherever an application, entry or proof fails or is de-
feated for any cause short of the voluntary abandonment or relinquishment of
the applicant or entryman, it is rejected within the meaning of the statutes; -
~and where the application or entry is relinguished, as under the cir‘cumstances
-disclosed by this record, such relinquishment will not be regarded, necessatrily,
as voluntary.

It is impossible to d1st1ngu1sh the principle involved in that case
and in this. The facts in the present case, however, are more favor-
able to the apphcant for repayment as in the Dorathy Ditmar case
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it appears that the rehnqulshment was in the face of a charge that
she had not complied with the homestead law, whereas, in the
present case, the applicant, upon discovering the coal character of the
land embraced in her entry, on her own volition called the attention
of the local officers to the fact. ‘
Under all the circumstances the applicant herein is entitled to Te-
payment of the fee and commissions paid on her rehnqmshed entry,
and the decision of the Cormmssmner of the General Land Office is
'accordlnaly reversed :

HANS HANSEN HEDEMARK
- Demded April 29 1914,

NATIONAL FOREST—SETTLEMENT—ACT OF JUNE 11, 1906.

A settler upon unsurveyed lands subsequently included in a national forest

* may elect to- stand upon his rights as a settler and await survey of the
township, when he may make entry of 160 acres or less under the general
“homestead laws, or he may, without waiting for the regular survey, apply
for listing of the lands under the act of June 11, 1906; and where he ap-
plies for listing under that act, and makes entry of such part of the lands
embraced in his settlement as is found to be of the character subject to
listing and opened to entry under the act, he thereby waives all claim to
the remainder and caw not, after survey of the township, make entry under
the general homestead law for the entire area covered by his settlement
claim. .

JoxNes, First Asszstamt Secretary :

Hans Hansen Hedemark has appealed from. the decision of the
Commissioner’ of the General Land Office, rendered March 1, 1913,
réversing the action of the local land officers and holding for can-
cellation his additional homestead entry, made July 8, 1912, for the

% SE. £, Sec. 29, and the W. { SW. %, Sec. 28, T.12 N,, R.2 E., S.
L M in the Salt Lake City, Utah land district, upon the ground
that most of the land included in such entry had not been listed by
the Forest Service as of the character subject to homestead entry.

The land involved is within the limits of the present Cache Na-
tional Forest, being so included by proclamations of the Pregident
dated May 28, 1906, and July 1, 1908.

Hedemark alleges that he settled upon the land then unsurveyed,

in 1896, and has since resided upon, cu1t1vated and improved the
same.
January 2, 1913, the Chief of Field Division transmitted. the report

of a forest officer, dated November 1, 1912, from which it appears that
the lands embraced in Hedemark’s settlement claim were, upon his
- application, examined, and 17.74 acres, containing his improvements,
recommended for listing; that the area was restricted to said 17.74
acres for the reason that no more of the land was sultable for agri-
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cultural purposes; that the adjacent lands consisted of steep, rocky
mountain sides which are not cultivable; that claimant has on the
lands listed a two-room log house, a log barn, 24x36 feet, and a smoke-
house; that he has cultivated 10 acres of the tract, and that he has
resided upon and cultivated the land since November, 1896,
The plat of survey of this land was filed in the local office May
- 18, 1912, and on July 8, 1912, following, Hedemark filed additional
homestead application for the E. § SE. 2, Sec. 29, and W. 1 SW. 1,
Sec. 28, T. 12 N, R. 2 E., S. L. M. statmg in his application that the
- area of 17.74 acres, for Whioh he had made entry following listing by
" the Department of Agriculture was a part of the land applied for
under the additional homestead application. Entry was permitted by
- the local land officers, although it does not appear that the lands had
previously been listed. March 1, 1913, the Commissioner of the Gen-
eral. Land Office overruled their decision and held the additional
entry for cancellation. December 11, 1912, the Forest Service had
asked that final action be not taken unt1l such service had been af-
forded opportunity to be heard, and on June 3, 1913, the Solicitor
for the Department of Agmoulture filed a brief in opposition to the
allowance of the additional entry. From the adverse decision of the
Commissioner of the General Land Office, Hedemark has appealed
to the Department.

It is contended, in substance, in the appeal, that since Hedemark
1s shown to have estabhshed residence on the land in 1896, and has
since complied with the provisions of the homestead law, he was -
entitled, following the filing of the township plat of survey, May
18,1912, to make such additional entry of lands as would bring his
holdmgs up to the full 160 acres permitted bona ﬁde homestead set-
tlers on public lands.

It is urged by the Solicitor for the Department of Agmculture, in
substance, that Hedemark, by making entry under the provisions of
the act -of June 11, 1906 (34 Stat., 233), of a portion of the area
embraced in his settlement claim, abandoned his right under the
general homestead law as to the remainder, and that the forest with-
drawal immediately attached to such remainder.

In the first paragraph of the.act of June 11, 1906, supra (omitting

- portions not here material), it is provided:

That the Secretary of Agmculture may in his discretion, end he i's hereby
authorized, upon application or otherwise, to examine and ascertain-as to the
location and extent of lands within permanent or temiporary forest reserves,

which are chiefly valuable for agriculture, and which, in his opinion,
may be occupied for agricultural purposes without injury to the forest reserves,
and which are not needed for public purposes, and may list and describe the
same by metes and bounds, or otherwise, and file the lists and descriptions with

the Secretary of the Interior, with the request that the said lands be opened to
entry in accordance with the provisions of the homestead laws and this act.
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The second paragraph of the section, after settmg forth the
manner in which the Secretary of the Interior shall open the listed
lands to settlement and entry, contains the following proviso: -

That any settler actually occupying and ;in’ good faith claiming such lands
for agricultural purposes prior to January first, nineteen hundred and six, and -
who shall not have abandoned the same, and the person, if qualified to make

-a homestead entry upon whose application the land proposed to be entered was

examined and listed, shall, each in the order named, have a preference right of
) settlement and entry.

Tn section 5 of the act 1t is pr0v1ded

That notlnng herein contained shall be held to . . . in .any way impair.
the legal rights of any done fide homestead settler who has or shall establish _
" residence upon public lands prior to their inclusion within a forest reserve.
It. appears therefore that Hedemark, under the terms of this act,
had an election whether to stand upon. his rights. as a homestead
-settler, and when the plat of survey was ﬁled make entry of 160
acres or less, under the provisions of the general homestead law,
which right was expressly confirmed to bona fide settlers by the lan-
guage of section 5 of the act, or to make apphcmtmn under the first
section of the act.

Hedemark adopted the latter course, and thereby elected to take
title to a portion of the. public domain under the provisions of an
act which limited selection to lands determined by the Secretary of
Agrlculture to be “chiefly valuable for agriculture, and which, in
his opinion, may be occupied for agricultural purpeses without
injury to -the forest reserves, and which are not needed for public
purposes.” Where the land of this character equals or exceeds 160
acres, the settler who requested the listing may receive a full quarter
section, and it appears from the regulations of the Forest -Service
that “the examination for listing should be made with the view of
listing 160 acres of land where possible (see Forest Service Pro-
gram, July, 1909-June, 1910, pp.-329, 830, heading “Bona Fide

- Squatters”). It is further provided in such regulations, that “in
cases where less than 160 acres of land has been listed to a person
who settled upon the land prior to the creation of the Forest, an
additional area sufficient to complete the homestead entry may be
allowed upon proper applic¢ation,”- ' '
From the report of the Forest Service, above mentioned, it appears
~ that in the case at bar only an area of 17.74 acres was found of the
- character subject to listing, upon the application of Hedemark, and
. that he made entry of this area. Having elected to take under the
act of June 11, 1906, supra, thereby obtaining title to the land in
advance of the G‘rovernment’s general survey, he is now precluded
. from obtaining title to the full 160 acres of the land settled upon by
~him except upon due ascertamment that such land is not needed for
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Government purposes, is chiefly valuable for agriculture, etc., and
listed as such, and otherwise meets the requirements of said act.
The view seems clearly unreasonable that the act of June 11, 1906,
supra, contemplated the invocation of its provisions by an applica-
. tion for listing, the resulting examination and survey of the said
lands with a view to the exclusion of those needed for public pur-
poses or those not agricultural in character, and later, upon the filing .
of the Government plat of survey, the inclusion in the settler’s entry
of, it may be, the very tracts previously excluded. :

In the brief filed by counsel on behalf of Hedemark, in connection
with the appeal to the Department, it is alleged :

It can be further shown, if necessary, that taking this claim as a whole,
each smallest legal subdivision is more valuable for agricultural purposes than
for any other purpose whatsoever, and that the improvements of this claimant
form a part of each of the 40 acre tracts lere in question,

The determination of what lands in National Forests are “chiefly
valuable for agriculture, and . . . may be occupied for agricul-
tural purposes without injury to the Forest Service,” is a matter
which Congress has left to the sound discretion of the Secretary
of Agriculture. The Department of the Interior is without right
or duty in the premises. Its authority is limited to opening such
lands to entry under the public land laws upon request of the Sec-

_retary of Agriculture, following the latter’s decision as to the char-
acter of the lands and his listing of the same. If Hedemark is of
opinion that the present boundaries of his entry do not include all
the land intended by the act of June 11, 1906, supra, he should
address his objection to the Department of Agriculture. '

. Under the provisions of the act of ‘April 28, 1904 (33 Stat., 527),
additional entry may be made of listed lands within National
Forests. I : : ‘ .

In the opinion of the Department, the additional homestead entry
of Hedemark was properly held for cancellation, and the decision
appealed from is-therefore affirmed.

KIOWA, COMANCHE, APACHE, AND WICHITA LANDS—EXTENSION
) . - OF TIME." . .

INSTRUCTIONS,

<

DerPARTMENT OF THE INTERIOR,
GexeraL Lanp Orrics,

, W ashington, April 80, 1914.
REGISTER AND RECEIVER, ' :
- Guthrie, Oklahoma. _
Strs: By letter “ K of March 12, 1914, you were furnished a copy
of a letter approved by the Department on March 6, 1914 [43
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L. D 1651, changmg the regulations issued November 8, 1913 [42

L. D. 60&], Wlth reference to the time within which preference—rlght :

clalmants to lands in the Kiowa, Comanche, Apache, and Wichita
. reservations, Oklahoma, sold pursuant to the rules and regulations
.. adopted November 3, 1913, under the act.of June 30, 1913 (38 Stat.,

92), and such preference- mght claimants were allowed until May 1,
© 1914, to make their payments, and upon their failure to do so, the sue-
cessful bidders at the sale of the lands in question were a,llowed to
make payment within thirty days after notice.

- On account of a change made in the Board of Appralsers, the work
of appralsement was not commenced until the month of April, and
the report of the appraisement has not yet been received. In conse-
quence thereof, it will be impossible for the preference-right settlers
to make their payments within the time provided in said letter of
March 6, 1914, and the time is therefore hereby extended until June

15,1914,

In case such purchasers fail to make their payments Wlthm the .
. time indieated, the successful bidders at the sale of the lands will be
allowed to make payment within: thlrty days after notice of such
default.
Very respectfully, " JomN McPrAUL,

; ' . ' Acting Assistant Commissioner.

Approved April 30,1914 : -
A. A. Jongs,

First Assistant Secremry

BERTHA E’ARLY ROBISON.
Decided April 30, 191!;

DDSDRT ENTRY-—EXTENSION OF TIME—ACT OF MARCH 28, 1908. -
‘Where at the time of mahmg desert land entry the entryman in oood faith
expected to obtain water by means of ordinary surface wells, but subse-
quently ascertained that such wells would not furnish an adequate supply
to irrigate the land, such unforeseen failure of his proposed water supply
is proper ground for extension of time under the act of March 28, 1908.

J oNES, First Assistant Secretary :

Bertha Early Robison appealed from the decision of ‘the Commis-
sioner of the General Land Office, of May 29, 1913, denying extension
of time of three years within which to submlt ﬁnal proof on her
desert-land entry for the W. 1 %, Sec. 1, T. 33 S, R. 19 E,, W. M., Lake—
view, Oregon.

April 16,1909, Robison made entry. and, February 18,1913, apphed
for extensmn of time of three years to submit final proof April 2,
1918, the Commissioner held her apphcatlon for reJectlon, ruling her
85017 °—voL 43—14———16
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to show ownership of a water right. May 7, 1913, she made return to
the ruling showing that it is practicable to irrigate her land by
artesian well and that such is her intent, but she has not, since making
entry, been financially able to sink an artesian well.+ At the time of
her entry, she announced an intent to’ irrigate her land by wells and
windmills, but she now shows that ordinary surface wells do not yield

- sufficient water. The Commissioner held that claimant’s inability to

put down artesian wells was not.due to any unforeseen or unavoid-

_able cause entitling her to the benefits of the act of March 28, 1908

(35 Stat., 52).

Clalmant has made satlsfactory annual proof, and the most rehef
that the Commissioner would give her was to refrain for six months
from proceedings for cancellation of her entry.

With her appeal, she shows that her entry is located in a basm not
far- from the Chewaucan river and marsh and that she presumed
water from ordinary well could be obtained in such locahty, but,
after making the entry, it was demonstrated that such water in suf-
ficient quantity could not be obtained for irrigation of the land. Ex-
periments have shown . that the sinking of artesian wells reaches a'
supply of flowing water from which she may reasonably expect suc-
cess in effecting irrigation. Between date of her entry and January

. 18, 1912, she has expended, in clearing her land, $985 and has sub-

mltted first, second, and third annual proofs. Her good faith is evi-
dent and, in view of the Department, the unforeseen insufficiency of

“water in the surface or shallow well entitled her to the benefits of the

act of March 28, 1908, supra. The intended source of water failed,

“which is no less a dlsappomtment or unforeseen circumstance than.

'is the failure to complete project irrigation works and the obtaining

-

of water by her own or cooperative efforts by the damming of a

stream and construction of the irrigation system.
The decision is therefore reversed and the extension of tlme

granted.

TRUEMAN v. BRADSHAW.
Decided April 30, 1914,

HOMESTEAD ENTRY——HEIRS oF DEVISEE.
Section 2291, Revised Statutes, contemplates that,” as between the devisee
‘and the heirs of a homestead entryman, the deviseé shall succeed to the-
entryman’s right to perfect the entry.
CoNTRARY DEcistoNS OVERRULED.
. Knight v. Heirs of Knight, 89 L: D,, 362, 491, 40 L. D 461, and Syvert Lalson,

40 1L.'D., 69, overruled.

Joxzs, First Assistant Sem"etary
Appeal has been filed by Duane F. Bradshaw from decision of

‘May 29, 1918, of the Commissioner of the General Land Office
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reversing the action of the local oﬂicers and holding for rejection

the application filed by said Bradshaw Avugust 24, 1912, to make

homestead entry for the N. § and SW.: 1, Sec. 8, T. 23 N, R 52 W.,
- Alliance, Nebraska, land d1str1ct which was ﬁled by h1m with the
relinquishment by Ezra T. Trueman of said lands embraced in the
latter’s homestead entry therefor made September 15, 19055 said
application being held for rejection for the stated reason that said
Trueman had died prior to the filing-of said relinquishment.

. Said relinquishment was signed January 2, 1909, and was acknowl-

edged April 16, 1910. Said Trueman died June 26 1910.

Protests were filed August 20 and 28, 1912, by Andrew Ronfeldt
and George W. Trueman, respectively, the latter claiming to be the
~ sole heir of the entryman and alleging that a rehnqulshment had
been executed by said Ezra T. Trueman while not in his right mind,
and protesting that same was- procured and would be or had becn
filed for the purpose of depriving said entrymans heirs of their
interest in said lands. : -

Hearing was duly had on sald protests and upon testlmony pre—
sented the local officers recommended that said protests be dismissed,
Trueman’s entry canceled, and Bradshaw’s application allowed. The
Commissioner held upon appeal by said George W. Trueman, Ron-
feldt defaulting, that the filing of said entryman’s rehnqmshment
‘after his death was of no eifect and that Bradshaw’s apphcatlon-
should be rejected.

It appears said Ezra T. Trueman executed October 27, 1909, a
will dev1s1ng to one Fred A. Austin all his real and personal property
and naming said Austin as his executor. Said W111 was duly pro--
bated January 25, 1911, '

Said Ezra T. Truemans death prior to the filing of his relin-
" quishment deprived the same of any legal effect. Robertson w.°
Messent’s Heirs ez of. (18 L. D., 801). Said entry by Trueman
remained therefore intact notwithstanding the filing of said relin-
quishment, and Bradshaw’s apphcatlon was - properly held for
- rejection.

- Bradshaw contends, however, that he has acquired a right to said
~lands by purchase thereof from said Austin, who it appears filed:
September 22,1918, since the filing of this appeal, his relinquishment
as devisee under the will of said entryman of the above-described
lands, and also on the same date Bradshaw appears to have filed a
new -application for said lands, and on November 6, 1918, an ar gu-
. ment addressed to the Commissioner of the General Land Office, . in
~support of his claim to said lands, both by virtue of his alleged
purchase. from Austin and by virtue of the latter’s relinquishment
and his own concurrent second a,pphcatlon to make entry for said
lands.
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It further appears from argument in support of this appeal that
said George W. Trueman on November 22, 1912, submitted as heir
of said Ezra T. Trueman final proof on the latter’s entry.

Said Bradshaw acquired no rights by purchase from said Austin.
If the latter had any status or right as devisee or otherwise to per-
fect the entry made by Ezra T. Truerman he was prohibited by sec-
tion 2291, Revised Statutes, from alienating said lands prior to per- -
fecting such entry. : ' v

Under the Department’s decision in the case of Knight ». Heirs
of Knight (39 L. D., 862, 491; 40 L. D., 461), followed in the case of
Syvert Larson (40 L. D., 69), the entryman’s heirs and not his
devisee would succeed under said section 2291, Revised Statutes, to
the right to perfect and complete his entry. The Department has
given careful consideration, however, to the construction of said
section made in said decision and is convinced that same is erroneous
and unwarranted. . - ‘ o

Said section provides that a homestead entry may be perfected by
the-submission of proof thereon by “the person making such entry;
or if he be dead, his widow; or in case of her death, his heirs or

- devisee; or in case of a widow nmking such entry, her heirs or devisee
_in case of her death.” ‘ -

‘Subject to the grant, contained in section 2292, Revised - Statutes,
to children under 21 years of age, both of whose parents are de-
ceased, said section 2291 plainly confers the right to perfect a home- *
stead entry in succession first upon the widow and, secondly, in -
case there be no widow, upon entryman’s heirs or devisee. The col-
location of the words “heirs” and ¢ devisee” coordinates and places
heirs and devisees in one class, entitling them in the alternative,
dependent upon the existence or the absence of a will by the entry-
man, and not subordinately one to the other. Dorame ». Towers
(1 C. L. L, 438) ; John J. Jones (1 L. D, 64); Patton ». George
(20 L. D., 533) ; Turner v. Wilcox’s Heirs (38 L. D, 521). Had
" the law contemplated giving heirs precedence in order of succession
over a devisee, more apt terms would doubtless have been employed
to that end, as by saying, following the form of expression used in
said section, the devisee shall succeed if there be no widow and no
heir. The language used, however, taken in its natural and ordinary
cense can only mean that a devisee, like an assignee under a pro-
vision in a statute or deed granting or conveying to one’s heirs and
assigns,” succeeds to the entryman’s right to perfect his entry, and
not the latter’s heirs except in the absence of a devisee. A

In the early case of Jones, supra, it was stated that the heirs suc-
ceed “unless the land in question has been devised ”; and in numer-
ous decisions it has been held that “the devisee of a' homestead
claimant is entitled to all the privileges that would descend to his
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~ heirs.” H. C. Dodge (1 L. D.,47) ; Winters v. Jordan (2 L. D., 85);
Tobias Beckner (6 L. D., 134). Also, in the repeated circular of
suggestions to homesteaders, approved by the Department (35 L. D.,
187, 194; 36 Ibid., 378, 380; 37 Ibid., 638, 645; 39 Ibid., 232, 239),
it was stated spemﬁcally that an entryman s rlghts pass, in the ab-
sence of a widow and if children are not all minors, “to the person
to whom such rights were devised by the entryman’s will, or if an
entryman dies W1thout leaving . . . awill, . . . to the per-
sons who are his reirs.” . '

The decision in the case of Knight ». Heirs of nght supm, was a
distinet departure from the construction of the law by this Depart-
ment in force for many years; and although expressions used by the
State courts in the decisions cited in that case tend to support the
holding in such case, the cases in-which said decisions were rendered

“(Chapman ». Price, 32 Kan., 446, 4 Pac., 807, and Lewis ». Lichty, 3
Wash., 43,28 Pac.,356) do not present facts requiring such holdings
and such decisions are not properly authority therefor. In both cases
there was a device by which it was sought to throw into the testator’s
estate the lands embraced in his unperfected homestead entry, there-
by subjecting such lands to administration and to payment of the -
testator’s debts, which was clearly not within the power of the tes-
totor, as held in the case of Jones, supra, for one reason because said

“section 2291, Revised Statutes, is not a statute of descent or inherit-
ance.of real estate (Bernier ». Bernier, 147 U. 8., 242; McCune ».
Essig, 199 .U. S., 882, 890), and also because section 2296, Revised
Statutes, spemﬁcally prov1des no lands “shall in any event become
liable to-the satisfaction of any «debt contracted prior to the issuing
of the patent therefor.”

The decisions in the cases of Knight ». Heirs of Knight, supm,
Syvert Larson, supra, and all others so far as in conflict herewith,
are accordmgly overruled.

.- In accordance with the foregoing views, 1t is’ held the devisee
Austin succeeded, under said section 2291, on the entryman’s death
to the right to perfect the latter’s entry. While he appears to have
attempted; by a sale of the entryman’s relinquishment, to dispose to
Bradshaw of his own interest as devisee in said entry, neither he nor-
the entryman had any transferable interest’ therem, as. above stated. -
However, it ‘appears that since this appeal he has filed in the local
office his rehnqmshment of all his right, title and interest in and to
the lands embraced in-said entry and said relmqulshment ‘has been
transmitted by the local officers for consideration and instruction.

The decision appealed from is, therefore, hereby affirmed, and the -
case is remanded for consideration and appropriate action in the

‘premises, and as to Austin’s relmqulshment in partlcular in accord-
ance W1th the foregomg views: :
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GEORGE JUDICAK.
Decided April 30, 1914.

PROCKEDING BY GOVERNMENT—CO0AL LAND—UNRESTRICTED PATENT.

In case no contest, protest, or proceeding by the government was commenced
against an entry within two years from the date of the ‘issuance of final
receipt, the land department-is’ thereafter Withoutv jurisdiction to inquire

- into the known coal character of the land at the date of final receipt,-but-
must issue unrestricted patent upon the entry. . .

CONFLICTING ‘DEPARTMENTAL DECISION OVERRULED,
" Herman v. Chase et ol., 37 L. D7, 590, overruled,

Jowws, First Assistant Secretary: -

This is an appeal by George Judicak from the Commissioner’s de-
cision of November 23, 1912, finding and holding the NE. , Sec. 21,
T. 27 S., R. 67 W., 6th P. M., Pueblo, Colorado, land district, em-
braced in his homestead entry 08338, to be coal in character and re-
quiring him, under penalty on default of suffering the cancellation
of the entry, to elect to receive a limited patent therefor under the
‘provisions of the act of March 8, 1909 (35 Stat., 844). - - -

This entry was made September 27, 1905; and following the sub-
mission of final proof thereon, February 8, 1907, receiver’s receipt
- upon final entry issued February 21, 1907. o

No contest or protest was commenced until April 2, 1910. - On that
date the Commissioner of the General Land Office directed proceed-
ings against the entry both as to .compliance by the entryman with
the requirements of the homestead law and the coal character of the
land. The bar of the statute of March 3, 1891, had then fallen and -
the Commissioner was without jurisdiction to order such action, so
that the questions involved and subsequent proceedings thereunder
need not be further discussed. o : ,
+ In its decision of December 13, 1913; in the case of Jacob A. Harris

(42 L. D., 611), the. Department held that, under the proviso to sec-
tion 7 of the act of March 3, 1891 (26 Stat., 1095), an entry was pro- -
tected against any proceeding in this Department by the Govern-
ment, as well as against private contests and protests, unless such
_ proceeding was pending at the expiration of two years. from the date
of the issuance of the receiver’s réceipt upon final entry, and amounted
to an action, order, or judgment had or made by the Commissioner of
_ the General Land Office cancelling the entry, holding it for cancella-
~ tion, or requiring something more to be done by the entryman to duly
complete and perfect the same, and without which the entry would
necessarily be canceled. R :

. As in the case at bar no action was taken by the land department
which required anything to be done by the entryman until more than
two years after the issuance of final receipt on this entry, snd as the
two-year period had expired prior to the act of March 8, 1909, supra,
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and no contest or protest was then pendmg, 1t must be held that there-
after the Department was without jurisdiction to entertain any pro-
ceeding adverse to this entry and that an unrestricted patent must
be issued to claimant. :

The conclusion reached above is in conflict with the decision in the
case of Herman v. Chase ef af. (37 L D. 590), and that decision is
hereby overruled. *

The decision appealed from is, accordmgly, reversed a,nd the entry
~will be passed to unrestricted patent

BRANDT v. BERGLIN.
' Decided May 4, 1914

CONTES’IL—ABANDONMENT—RESIDENCE—-AC'I.‘ OF AUGUST 19, 1911
The act oft August 19, 1911, relieving certain homestead entrymen from resi-
dence and cultivation from the date of that act until April 15, 1912, operated
to relieve entrymen from the necessity of establishing residence during that .
‘period; and an entry within the act is not subject to contest for failure to
establish residence until the explratlon of six months from the time of mak-
“ing the entry exclusive of the period specified in said act.

Joxes, First Assistant Secretary :
"~ Appeal has been filed by Arnold Brandt from demsmn of the
Commissioner of the General Land Office of July.1, 1913, afirming
“the. action of the local officers and dismissing said Brandt’s contest
against-the homestead entry made by Andrew Berglin March 23,
1911, for lot 3, Sec 4, T. 12 N.; R. 20 E., and W. { SE. 1 and NE. }
SE. %, Sec. 22, T. 18 N R. 20 E Tlmber Lake, South Dakota, land
dlstrlct o

" Brandt’s contest affidavit filed Aprﬂ 17, 1912 alleged that Berglin
had failed to make settlement upon, improve and cultivate, and had

.abandoned said lands.  Hearing was duly had, at which both parties -

appeared and testimony was presented by the contesta.nt and hearing
continued for testimony by the contestee, and without passing upon -
* the contestee’s motion to dismiss the contest, the local officers recom-
mended dismissal of said contest on the merits. The Commissioner
held in the decision appealed from that the questions in dispute are
- not of much moment and dismissed the contest for the stated reason -
that same was premature in view of the act of August 19, 1911 (37 -
Stat., 23), six months not having elapsed from the date of making
said entry to the date of initiation of said contest, excluding the
period from the date of said act to April 15, 1912, during which the
entryman was, by the express terms .of said act, relieved from the
necessity of residence and cultivation on said entry
" Without considering other questlons, the Depa,rtment concurs in
the conclusion stated in the decision appealed from. While said
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act of August 19, 1911, does not, as do the similar acts of January 28,
1910 (36 Stat., 189), and February 13, 1911 (36 Stat., 903), specif-

ically extend the time for the establishment of res1dence upon the
'~ entries within the operation of said act, it merely “ relieved from the
necessity of residence and cultivation ” durmg the period stated in
the act, as above recited. Said provision of that act operated to
relieve an entryman from the establishment of residence within. said
period. Tt would be useless to require a formal establishment of
residence at a time when residence or other comphance with the law
was not necessary.

Under the law and the regulations of the Department ex1st1ng at -

‘the time of making this entry and of the initiation of this contest,
the entryman was not in default on his entry until -after six months
from the-time of making entry, and the period for which leave of
. absence may be granted by an act of Congress is eliminated from

" consideration in estimating the absence of six months constituting
statutory abandonment of an entry. Dahl ». Bailey (41 L. D., 289).
Eliminating the period from August 19, 1911, to April 15, 1912 of -
authorized absence under said act of the former date, thls contest
was initiated after five months and fourteen days, only, of charge-
able absence in this case, and was therefore premature.

The decision appealed from is accordingy affirmed.

CATARACT GOLD MINING 00. ET AL.
Instructions, May 26, 1914.

PLACER MINTNG CLATMS—BEDS OF NONNAVIGABLE STREAMS.

The hanks and -beds of nonnavigable. unmeandered streams, npon lands be-
longing to the United States, ‘containing valuable mineral deposits, may
be included in locations and entries under the mining laws.

MINEBAL D]:Posrrs IN NATIONAL TFORESTS OB POWER-SITE WITIIDRAWALS.

The general mining laws are operative with respect to deposits of gold within
the limits .of national forests or power-site withdrawals the same as with
respect to like deposits elsewhere on the public domain.

MINERAL LANDS—WITHDEAWALS UNDER AcT oF Juwe 25, 1910.

Lands containing mineral of such quanmty and value as to warrant a. pru—
dent man in the expenditure of his time and money with a reasonable
expectation of developing a paying ‘mine, are dlsposable only under the
mining laws, notwithstanding they may possess a -possible or probable
greater value for other purposes; butby the act of August 24, 1912, lands
withdrawn under the act of June 25, 1910, are open to location and acquls1-
tion under the mining laws only so far as the same apply to metalliferous

minerals.

Jonms, First Assistant Secretary:. ‘ .
Under date of June 11, 1913, you [Comrrussmner of General Land

Office], forwarded for mstructlons the records pertaining to min-
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eral appheatlon 0469 for the Willow and Muggins Bar placer clalms

0470 for the Feather River Indian Bar and Kansas placer mining
claims; mineral entry 0891 for the Marietta and Waverly placer
claims; and mineral entry 0494 for the Canton and Columbus placer
mining claims, all located in the Sacramento land district, Cali-
fornia. You directed attention to the fact that the claims covered
portions of the banks and bed of the north fork of Feather River, -
including lands reported by the Geological Survey to be valuable

. for the development of electrical power, and asked to be advised (1)

whether the bed of the stream, if valuable for its deposits of gold,

* is subject to location and entry under the placer mining laws, mak-
. ing reference in this connection to department decision in the case

of Northern Pacific Railway Company (40 L. D., ,441) 3 and (2)

whether, in the consideration of said apphcatlons and entries in

connection with the alleged value of the lands for power purposes,
you should take into consideration alleged relative commercial value
of the lands.involved for mining and for power purposes. In con-
clusion, you state that a review of the records by the Department ig

‘not desired but simply a response to the i inquiries hereinbefore out-

lined in the form of instructions under which you may proceed with
the adjudication of the cases. On page three of your letter you state

. that the Bidwell Bar folio of the Geological Survey shows that part
‘of Feather River situate in the area involved will average, possibly,

three chains in width,and it is, presumably, because you believe the
stream to be of the charaoter which would, under the surveying rules
of the Department, be meandered, that you submit said question one.

Under the rules governing the survey of public lands the beds of
streams more than three chains in width, or so deep, swift and
dangerous as to be impassable, are meandered for the -purpose of

~ defining the sinuosities of the banks and to ascertain the quantity of

public lands in the adjacént surveyed areas subject to sale. Aside
from .the statement of this rile and its application to glacial areas
or streams there is nothing in the departmental decision in the case
of Northern Pacific Raﬂway Company, supre, apphcable to the case

how presented by you.

The mining claims involved are located in What will probably be
described, when surveyed as townships 25 N., R’s. 6 and 7 E., T. 23
N,R. 5 E and in T. 24 N., R. 6 E. surveyed in part. The ofﬁcual
mmeral survey of the Muggms Bar claim, which crosses the river

twice, describes it as about 150 feet wide, and the same is true of the

Indian-Bar survey. The survey of the Waverly placer describes the
river as 125 feet in width at one point to 132 feet in width at another.
The survey of the Marietta gives the width of the river as 113 feet
at one point and 289 feet at another. The survey of the Columbus
gives the width of the stream at 135 feet and of the Canton 135 feect
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at one point and 255 at another. The ofﬁcml survey of township 24
north, range 6 east, approved April 25,1885, did not meander those
areas of -public land lying along the banks ‘of the north fork of
Feather River. The width of the stream, as returned by that survey,
is as follows: between sections 15 and 22, 2 chains wide; between
~ sections 10 and 15, 8% chains wide; between sections -3 and 10, 2.85
" chains wide; between sections 20 and 21 2.15 chains wide; between
sections 29 and 30, 2.3 chains.

From the forefromg it will be perceived that the official government
sirvey and the mineral surveys executed by deputy mineral surveyors
and approved by the United States surveyor-general, did not return
the river as of such width or character as to render it meanderable
under the rules governing the survey of public lands, and it was not
so regarded or treated in the official survey of said township 24 north,
range 6 east. The evidence indicates that during ordinary seasons it
is a narrow and shallow stream, easily crossed and containing many
bars, .or deposits, of sand and gravel. With respect to such un-
- navigable and unmeandered streams-the Department held, in the case

- of Wllllanl Rablin (2. L. D., 764} :

It is well settled that if the beds of unnawgable streams contain ‘mineral
deposits they may be appropriated for mining purposes.

And Mr Llndlev; in his work on mines, section 428, states:

Ag to the beds of nonnawgable streams there is no reason why the gravel
deposﬂ:s lying on them may not be- appropriated as the banks may (for it is
there that placers are usually found), if the title to the bed 1es1des in the gen-
eral government and is clear of prior appropriations.

In view of the foregomcr your first question is answered in the
~ affirmative. :

The lands involved are situate Wlthm the hnnts of the Plumas
- National Forest .and a part of them are also included within the .
" Hmits of power-site withdrawal No. 239, made September 5, 1912,
under the act of June 25, 1910 (86 Stat., 847). In report, dated
January 8, 1912, the Director of the Geologlcal Survev states that
the pun(:lpal value of these lands for power purposes appears at the
present time to rest upon their relation to Yellow Creek, which
flows into the north fork of Feather River. Under an apphcatlon
made to the Forest Service for permission to use certain areas along
- said creek, under the act of February 15, 1901 (31 Stat., 790), it is
- proposed to construct a reservoir to impound the water of Yellow
“Creek and its tributaries and deliver the water therefrom into the
Cataract ditch, to be carried to a point whence the fall to the
north fork of Feather River will be approximately 1,825 feet. The
. Director, assuming that this system will impound and furnish an .
~average flow of 175 second feet, states that it would yield about
21,900 horsepower, which, figured at $100 per annum for continuous
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horsepower, would produce a.gross revenue of $2,190,000 for de-
livered power. Some of the lands involved in the placer mining
application hereinbefore described would, it is suggested be utilized :
for the location of a power house and pressure pipe leadirig from the

- Cataract ditch, and, presumably, from- the conclusions contained in

the Director’s report, he regards the land as more valuable as an
adjunct to or a portion of the proposed ‘power development system-
than for mining. Entertaining this view, he suggests that the bur-
deni of proof rests upon the mmeral applicants to show that the lands
have a:greater value for minerals than for other purposes.

The placer locations, applications and entries were made under
the provisions of sections 2318 to 2335, United States Revised Stat-
utes, commonly -known as the general mining laws. Section 2318
expressly reserves from sale, except as otherwise directed by law,
public lands “valuable for minerals.” ~ Section 2319, R. S., declares
that “all valuable mineral deposits in lands belonglng to the United
States” are to be free and open to explomtlon and purchase. Sec-
tion 2325 provides that “patent for any land claimed or located for
valuable deposits may be obtained in the following manner.” " The
act of June 4, 1897 (30 Stat., 34), provides that—

‘any mineral lands in any forest Teservation Whlch have been or which may

be shown to be such, and subject to entry under the existing mining laws of the
United States and the rules and regulations applied theleto, shall continue to
be subject to such 1ocat1on and entry.

The act of June 25,1910 (36 Stat., 847), under which the power- -

~ site withdrawal hereinbefore mentioned was made, provides:

That all lands withdrawn under the provisions of this act shall at all times

" be open to exploration, discovery, occupation and purchase under the mining

laws of the United States so far as the same apply to minerals other. than coal,
oil; gas, and phosphates

The latter act-was amended Angust 24, 1912 (37 Stat. 497), 50 as

to.provide—

That all lands Withdravén under the provisions ‘of this act shall at all times .
be open to exploration, discovery, occupation, and purchase under the mining .
laws of the United States so far as the same apply to the metalliferous minerals.

The mineral deposit alleged to exist in each and all of the placer
claims here involved is gold, consequently the general mining laws
are operative with.respect thereto exactly as if they were not located
within the limits of a national forest or a power site withdrawal.
Your second question calls for an expression of op1n1on as to whether

‘Jands located and sought to be purchased under the mining laws must’

be shown to be chiefly valuable for the mineral deposits rather than

~ for other purposes.

As appears from the quotatlons herembefore made from the general .
mining laws, the Word “ chiefly ” is not found therein, nor are terms
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of comparison used. “Lands valuable for minerals” are reserved.
“Valuable mineral deposits” are declared to be subject to location
and purchase. In this connection attention should be directed to the
fact that from a very early date in the history of the United States
it has been the policy to promote and encourage the discovery and
development of minerals. The act of May 18, 1796 (1 Stat., 464),
required land-surveyors to note the true situation of all mines, and
the acts of July.4, 1866, and May 10, 1872, carried into the Revised
" Statutes already cﬂ:ed were: enacted for the express purpose of re-

serving lands containing valuable minerals from agricultural dispo-

sition and by their very liberal terms encouraging the development,
under the mining laws, of valuable mineral deposits. There are a

number of decisions of this Department which dispose of contro-

versies between mineral and agricultural claimants upon the stated
Ground that the lands are more valuable for agriculture than for
‘mining or wice versa, but a careful consideration of those opinions
seems to support the view that the expression used was based upon
the fact that the land involved possessed a positive or greater value
for the purpose for which the award was made and no practical or
commercial value for the purpose for which patent was denied..

Some of these rulings were cited by the Supreme Court in the case
of Davis’s Administrator ». Weibbold (139 U. S, 519) but in an-
other portion of the same decision the court said :

The exceptions of mineral lands from preemptlon and settlement and from
- grants to States for universities and schools, for the construction of public
buildings and in aid of railroads and other works of internal improvements, are
not held to exclude all lands in which minerals may be found, but only those
where the mineral is in sufficient quantity to add to their richness and to justify
expenditure for its extraction. : .

and on page 524, that—‘

The exception of mineral lands from grant in the acts of Congress should bhe

considered to apply only to such lands as were at the time of the grant known -
to be so valuable for their minerals as to justify expenditure for their extrac- '

tion. .
"In the case of Castle ». Womble (19 L. D., 455), a contest between
~ an agricultural and a mineral claimant, the Department held :

It is my opinion that where minerals have been found and the’ ev1dence is
of such a character that a person of ordinary prudence Would bé justified in
the further expenditure of his labor and means, with a reasonable prospect of
success in developing a valuable mine, the requirements of the statute have
been met. To hold otherwise would tend to malke of little avail, if not entirely
nugatory, that provision of the law whereby “ all valuable mineral deposits in

. lands belonging to the United States ... . are ... . declared fo be free and;
open to exploration and purchase”” TFor if, as soon as minerals are shown to

exist,-and at any time during exploration before. the returns become remunera-
tive, the Jands are to bé subject to-other disposition, few would be found Wﬂhnd
to risk time and capital in the.attempt to pring to light and make available the
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mineral wealth which lies concealed in the bowels of the earth as Congress
obviously must have 111tended the exp101ers should have proper opportunity
to do.

The foregoing depa,rtmental decision - was quoted by the Supreme -
Court of the United States in the case of Chrisman ». Miller (197

U. 8, 813), wherein the court drew a distinction between a contro-

versy between two mineral claimants and between a mineral claimant .
and an agricultural one, stating that in the latter class of controver-

“sies “the- evidence of its mineral character should be reasonably -

clear.”
In the case of Deffeback ». Hawke (115 U. S., 392, 406), the eourt‘
held that—

title to known valuable mineral lands ecan not be acquired under the townsite:"

laws.

In the case of Iron Sllver Mining Company (128 U. S 673, 684),

‘in commenting upon the allegation that the parties were IﬂOVBd in

the purchase of the land by the desire to obtain valuable tlmber
thereon, the court said that such fact— - :

would. not affect the mineral applicant’s claim to a patent. . . ... A prudent
miner acting wisely in taking up a claim, whether for a placer mine or for a
lode or vein, -would not overlook such circumstances, and they may in fact
control his-action in making the location. If the mine contains gold or other
valuable deposits in loose earth, sand or gravel which can be secured with profit,
that fact will satisfy the demand of the government as to the: character of the
land as Placer ground, whatever the incidental advantages it may offer to the

. applicant for a patent.

In the case of Brophy e al. ». O’Hare (34 L. D 096), a contest
between a mineral applicant and certain town lot claimants, thls
Department said:

To -sustain the application for mineral patent, as agamst persons alleging
the land to be non-miheral, it must appear that mineral exists.in the land in
quantity and of value sufficient o subject it to disposal under the mining laws.
In other words, the land applied for must be shown to contain valuable deposits
of mineral, which means more than a mere discovery that mlght be sufficient
to support a location in the first instance. - .

In one of the papers submitted with your letter, reference is made
to, departmental decision of September 4, 1912, in the case of the
Stanislaus Electric' Power Company (41 L. D., 655). There is
nothing in that decision inconsistent with that hereinbefore quoted.
The application in that case was presented under the act of August
4, 1892 (27 Stat., 348), which differs in two respects from the general
mining laws: (1) the act of 1892, supra, requires the land to be
“chiefly ” valuable for building stone; (2) that under the act of
1892 lands, though chiefly valuable for building stone, are not with-
held or excluded from reservations or donations for school purposes
or to States. Moreover, in that case the Department found with
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1eferenoe to-the alleged deposu; of bmldmg stone for which patent

~ was sought under the act of 1892—

‘profit,

As already set out, the intent of the general mining laws was to
encourage and promote the development of the mining resources of

the United States, and with this fact in mind, a careful review of the )
~laws and of the various decisions of this Department and of the -

courts appears to support the conclusion that if a mineral claimant
is able to show that the land contains mineral of such quantity and
value as to warrant a prudent man in the expenditure of his time
. and money thereupon, in the reasonable expectation of success in de-

veloping a paying mine, such lands are disposable only under the .

mineral laws, notwithstanding the fact that they may possess a pos-
sible - or probable greater value for agriculture or other purposes.
‘In other words, the mineral deposit must-be a4 “valuable” one; such
a mineral deposit as can probably be worked profitably; for, other-

wise, there would be no inducement or incentive for the mineral

claimant to remove the minerals from the ground and place the same
in the market, the evident intent and purpose of the mining laws.
~ In the case at bar yoa are, therefore, advised that if the evidence
now -before you, or such additional evidence as you may find desirable
to secure, convinces you that the placer mining claims in question
contain deposits of gold of sueh quantity, quality, and value as would
warrant a prudent man in the expendlture of labor and means with
'a reasonable prospect of success in developing valuable mines, you
are warranted in disposing of the lands under the mmmg laws, not-
withstanding their possible or probable value for or in conneetwn
Wlth the development of electrical power.

' DISPOSITION. OF APPLICATIONS FILINGS, AND SELEGTIONS

CIRO‘ULAR

DEP&RTMDNT OF THE INTERIOR, <
GenERAL Lanp Orrice,
: W ashington, May 22,1914,
REGISTERS AND RECEIVERS, :
United States Land Ofices.

‘Sirs: Hereafter when lands unsur veyed or Wlthdrawn or reserved '

are to ‘become subject to disposition under the laws applicable thereto
by the filing of a township plat of survey or by restoration to entry
from such withdrawals or reservations all applications, filings, or

selections therefor may be executed in the manner required by law

and, with the required fee and commissions, be presented to the

It has no commercial value It could not be ti’ansported and marketed at a -
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proper local land office in person, by mail, or otherwise within the
period of 20 days prior to.the date of filing the township plat or of.

“restoration to entry, unless the law or the regulations governing the
disposition of a particular application or the land affected otherwise,
provide. - No priority will be secured nor right forfeited by the pre-

.- sentation of such application, ﬁhng, or selection in the manner and

~ within the time prescribed prior to the filing of the township plat

or the restoration of the land to entry, and all such applications,
filings, and selections shall, with those presented by persons present
at the local office at the hour the lands become subject to entry, be

- held -and treated as simultaneously ﬁled

Applications presented after the lands become sub]ect to entry
will be received and noted in the order of their filing,

Any application, filing, or selection not based on a prior settle-
ment right will be subject to valid settlement claims asserted_ in the
manner required by law.

The register and receiver will earefully compare all applications
simultaneously filed as aforesaid and will dispose of them as follows:

1. Where there is no conflict the application shall be allowed,
irrespective of whether settlement is alleged.

2. In case of conﬂlctmg applications and only one of the appli- -
cants alleges prior settlement his application shall be allowed and
the others rejected. :

- 8. If.two or more conﬂlctmg applications are received, each con-
taining allegations of prior settlement, a hearing shall be ordered to
determine the priority of right, and 1t shall ‘be restricted to those
alleging such right.

4. Where there are applications conﬂlctlng in whole or in part in -
which no one of the several spplicants claims ‘prior settlement the
register and receiver will write on cards the names of the several ap-
plicants, and each of these cards shall be placed in'an envelope upon
which there is no distinctive or identifying mark, and at 2 o’clock
p. m. on the date of opening to entry, if practleable (if-not, at the

-same hour one week later), after all the envelopes contzunmg the
names of the several applicants shall have been throughly mixed in
the presence of such persons as may desire to be present, they shall be
drawn and numbered in order. The cards as numbered ‘and drawn
will be securely fastened to the applications of the respective per-
sons, and the applications shall be allowed in such order. Where any
applicant fails to obtain all the land applied for by him he will be
permitted to elect whether he will retain the land secured and amend
his application to embrace other lands not affected. by pending ap-
plications and otherwise subject thereto when such amended applica-
tion is presented or withdraw his original application without
prejudice, and in the event of such withdrawal the fee and commis- o
sions will be returned by the receiver. Applications conflicting in
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- whole with those previously allowed will be rejected in the usual
manner. - ’ ' :

Very “respectfully.v C T -
, rAY TALLMAN,

Commissioner.
" Approved:
Awxprievus A, JoNEs,
First Assistomt Secretary. .

COMMUT‘ATION PRIOOF—REVISED REGULATIONS.
' , CIRCULAR.

DepARTMENT OF THE INTERIOR,
" GeNEraL Laxp Orrice,
,. - Washington, May 27, 191}.
REcisTERS AND RECEIVERS, : C

' United States Land Offices. I

Strs: Paragraph 3 of the circular of October 18, 1907 (36 L. D,
124), wherein the rule is laid down that in no case can commutation
proof be accepted when it fails to show that the required residence .
“and cultivation continued to the date on which notice of intention
to malke such proof was filed, is hereby revoked and the following
substituted therefor: ' SRR :

3. (a) The entryman, or his statutory successor, must, as a general
thing, show substantially continuous residence upon the land, main-
tained until the submission of the proof or filing of notice of inten-
tion to submit same, the existence of a habitable house upon the
claim, and cultivation of not less than one-sixteenth of it$ acreage.
However, the proof may be accepted where actual residence for the
1equired period is shown, even though slightly broken, provided it
be in reasonably compact periods; and the failure to continue the
residence until filing of notice to submit proof, will not. prevent its
acceptance if the land department be fully satisfied of entryman’s
good faith, and provided no contest or adverse proceeding shall have
been initiated for default in residence, or other good cause, prior to -
filing such notice. ' : v . o -

(b) Where a contest is initiated against an entry, prior to filing
of notice to submit commutation proof, the entry will be .considered
under sections 2291 and 2297, Revised Statutes, as amended, and the
homesteader’s absence will not be excused upon the ground that he
has complied with the law for fourteen months, and is under no obli-
gation to further reside upon the land. However, a contest for aban-

donment can not be maintained, if the absence after the fourteen - i

months’ residence is pursuant to a leave of -absence regularly and
properly granted under the act of March 2, 1889, or under conditions
which would have entitled the entryman. to such leave, upon formal
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' apphcatmn therefor and such absence W111 not prevent the’ submls-
sion of acceptable commutatlon proof.

(c) An entryman submitting commutation proof may add to-
gether, to make up the fourteen months, periods of residence before
and after an absence under a leave of absence regularly granted or
an absence of not exceeding five months, of which he had given o
notices, as provided by the act of June 6,1912.

(d) In cases where the entry was made before June 6, 1912 com-

- .mutation proof may be submitted under the law theretofore in force.
“In that event, there need be no showing of cultivation of a specific
proportion of the acreage, and full citizenship need not be shown;
on the other hand, the five months’ absence privilege does not apply o

Subparagraph 2 of paragraph 86 of circular No. 290, containing
“ Suggestions to Homesteaders,” dated January 2, 1914 (43 L. D, 1),
is modified in accordance with the foregoing.

Very respectfully,
Cray Tavnman, -
, ‘ Commissioner.
Approved, May 27, 1914: .
Anprizus A. Jonms,
First Assistant Secretary.

- ‘ ALASKA COPPER COMPANY ET AL
Decided May 28 191/;

"Mirz, SITE IN NATIONAL FOREST—REINSTATEMENT OF CANCELED ENTRY. )
A decision by the Department of the Interior canceling a- mill site enﬁy, §
without passing upon the validity of the mill site claim or location or the )
claimant’s possessory .rights or ownership in the premises, in no ‘wise
. affects the legal rights, if any,.the claimant may have in the mill -site
.claim; and where the land is included .within the limits of a. national
forest, but excepted from the operation of the proclamation creating the
same, by reason of the mill site claim, the subsequent cancellation of the.
- mill site entry does not have the effect to make the land a part; of the
. natmnal forest or.deprive- the ‘Secretary of the Interior of jurisdiction to
reinstate the canceled entry with a view to the issuance of patent thereon.

Jones, First Assistant Secretary:.

_The Solicitor for the Department of Agriculture has filed a
motion for rehearing and reconsideration in the above entitled case,
-in which the Department by decision of January 2, 1914 [not re-
ported], ordered the reinstatement of canceled mmeral entry No.
84, Sitka (now Juneau) series, as to the Maine, Monterey and San
'Fran(ﬂsco Mill Site claims, included with other locations in mineral
survey No. 419, A and B, Alaska. At the time the mineral entry
mentloned was canceled in August, 1904, as to the eighteen m111 s1te

35017 °—voL 43—14—-——17



- 268 DECISIONS RELATING TO THE PUBLIC LANDS.

claims embraced therein, the land involved was and still is within
the out-boundaries of the Tongass National Forest.

. The pending motion presents the single question as to whether,
under the circumstances, the Secretary of the Interior had the legal
power and authority to order the reinstatement of the canceled entry
as to the above named mill sites. It appears that in 1908 suit was
brought by the United States at the instance of the Department of
Agriculture, against the Alaska Copper Company e? al., to eject the
defendants from the alleged forest lands, to recover damages, and
to restrain them from cutting timber. A temporary injunction was
granted. In 1909 the suit apparently was compromised, as the re-
-sult of which the company paid for and accepted a special use -
perm1t for a smelter site upon the lands.- This permit recites that

. it is issued sub]ect to all valid existing claims and should not be

construed as a Walver of any rights asserted by the Alaska Copper '

Company.

Tt is claimed that the occupancy of the company and its s successor
in interest has ever since been under permit. The contention of the

- Solicitor is that the Department’s adjudication calling for the can-
~cellation of the entry, in effect finally established the invalidity and .

nullity of the mill site locations, and that upon the execution of that

judgment by the formal notation of the cancellation upon the records
of the land department, the area covered thereby fell into and became

an integral part of the national forest which was created in 1902,

“and that no power remained with or now exists in the Interior De-
partment to reinstate the mill site entry. :

At the outset it is deemed proper to state that in this case, under
the usual rules of procedure and in consonance with the comity that -
governs the relations existing between the Department of Agricul-
ture and this Department, notice of the filing of the petition- for re-

instatement should have been given and due opportunity afforded the
officials of the Agricultural Department to have presented their ob-
jections to suth petition and the action” therein prayed for. This
was not done. While the procedure was in so far irregular, yet -

- patent has not issued. The Agricultural Department through its
Solicitor has presented his objections based on points of law. The
most careful consideration has been given to all the arguments pre-
sented, so that no rights have been prejudiced by the original over-
sight in the matter of notice. ,

~ In discussing this case a sharp distinction will be observed be-
tween the terms “entry” and “claim” or “ location.” A valid mill
site claim arises by reason of the claimant’s taking possession of and
staking a five-acre tract or less of nonmineral land, and using or
occupying the same for mining or milling purposes in connection
with his lode claim or claims. The making of application for patent
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and the procurmg “of an entry upon such a claim are steps only in
the statutory procedure requlred to obtain the fee simple title from
the Government, the same as in case of lode or placer claims. - A
failure of patent proceedings for any reason whatsoever, and the
resulting cancellation by the land department of a mineral or a mill
site éntry, does not necessarily affect the claimant’s ownership or
possessory rights under his claim or location. '

In the case of Clipper Mining Comipany ». Eli Mining: and Land
Company (194 U. 8., 220, 222 and 223), the Supreme Court of the
United States had occasion to'consider and discuss a contention simi-
lar to the one here urged. The opinion of the Court in part is as
follows:

It is contended that the Land Department held that the ground within the
Searl location was not placer. mining ground, nor subject to entry as a placer
claim, that such holding by the department must be accepted as conclusive in
the courts, and therefore that the tract should be adjudged public land and:
open to exploration for lode claims and to locatmn by any discoverer of such

- claims.

" The Court observed that the Comm1ss1oner of the General Land
Office in rejecting the placer application for patent had said that he
was not satisfied. that the land was placer ground or that the requisite
expenditure had been made, and further that the locators had not
‘acted in good faith but were attempting to acquire title to the land’
for its town site and supposed lode values, and such decision was
affirmed by the Secretary of the Interior. The Court then proceeds:

But ﬁotwithstanding this expression of opinion by these officials, all that was
done was to reject the application for a patent. Ag said thereafter by the Secre-

" tary of the Interior upon an application of the Clipper Mmmg Gompany for a
patent for the lode claims here in dispute:

“The judgment of the department in the Searl placer case went only to the
extent of rejecting the application for patent The department did not assume
to declare the location of the placer void, as contended by counsel, nor did the-
judgment affect the possessory rights of the contestant to it.” . (22 L. D., 527.)

The situation disclosed in the case at bar is essentially parallel to .
that under discussion by the Supreme Court. In the Department’s
decision directing the cancellation of the mill site entry (82 L. D.,

-128), a number of ob]ectlons were pointed out but the judgment i 1n
fact rendered is contained in the concludmg paragraph of the opin-
ion, which is as follows:.

In view.of the foregoing considerations the entry, as to all the mill site
claims, must be canceled, and it is so ordered. The de01s10n of your (Commis-
sioner’s). office is modified accordingly.

This ]udgment does not declare that. the mill site claims or loca-
tions were invalid nor does it purport to affect the claimant com-
pany’s possessory rights or ownership in the premises. It thus ap-
pears that whatever legal rights, if any, the Alaska Copper Com-
pany actualty had in the mill site claims, were not destroyed. or

¢
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abolished by that judgment and no attempt was made to that end
in the decision rendered. - The “entry ” only as to the elghteen mﬂl
site locations was found bad and ordered canceled.

" In the decision now complamed of, it is expressly stated (page
11) that as to the three claims in questlon— :
. The Department is convinced that, at. the date of the application, each Was
occupied by improvements of such a character as could be aceepted as fulfilling
the requirements of the statute and that the improvements subsequently placed
thereon by the Alaska Copper Company evidenced its good faith respecting
those claims; also that the area embraced therein is, under all the circum-
stances disclosed, reasonably required for the development of lode cla1ms with

“which: the mill site claims are associated.

It thus becomes clearly apparent that the contention.to the effect
~ that upon the cancellation of the entfy the land covered by these
‘mill site claims fell into and became an integral part of the forest,
is without controlling force or essential merit. If, prior to the
establishment of the National Forest, these three claims were valid
. under the law ard were thereafter not abandoned but, on the con-
' trary, were maintained by the continuance of the requlslte statutory:
user or occupation, as is here made to appear, they were never, as a
matter of law, a part of the forest, for the Presidential proclamation
of August 20, 1902, withdréw the 1ands for forestry purposes subject
to--valid rlghts then existing. The patenting of the claims under
~ these circumstances, whether pursuant to renewed application pro- .
ceedings and another entry or pursuant to the reinstatement ‘of the
former canceled entry, is a matter confided exclusively to the land
department and one wholly within the authority and jurisdiction of
the Secretary, the power to grant the patent to be exercised with
due regard to the usual forms of procedure relatlng to clalms within
National Forests. :

The question is, therefore, narrowed to one of form of procedure, -
namely, whether the present claimant should have been remitted to -
the prosecution of application proceedings for thése three mill site
claims de novo, or whether the company was ]ustlﬁed in presentmg
and relying upon a petition for reinstatement. ~ Attention is called
to the act of June 4, 1897 (30 Stat., 11, 35, 36), which contains the
following provisions: _

Nor shall anythmg herein prohlblt any person from entering upon such: forest
reservations for all proper and lawful purposes, including that of prospecting,

locating, and developing the mineral resources thereof: Provided, That such per~
‘sons comply with the rules and regulations covermg such forest reservations.

The act of February 1, 1905 (33 Stat., 628), which transferred the
administration of the forests from the Interior Department to the
~ Department of Agriculture, prov1des that the Secretary of the latter
‘Department shall execute or cause to be executed all laws aﬁ'eetmg
‘pubhc 1ands embraced in forest reservatlons— ’
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excepting such laws as. affect the sﬁrveying, prospecting, locating, appropriating, .
entering, relinquishing, reconveying, certifying, or patenting of any of such
lands. : : : :
It can not well be doubted that if the claimant company had pre-
sented a new application for the three mill site claims, such applica-
tion ‘would necessarily have been received and acted upon by the
land department for the reason that the owner. of a patented lode
claim may, by subsequent application, secure entry of a mill site
location. Eclipse Mill Site (22 L. D., 496). :
In the mining statute there is no limitation of time within whic
 the claimant.for either a placer or lode claim or mill site location .
- 18 required to present his application and purchase the land. With
‘the facts presented and established in connection with such new ap-
plication, the same as they have been under the petition for rein-
statement, it must have followed, all else being then regular, that
entry would have been allowed as to such-claims and that patent in -
- due course would have issued. The fact that the prior application
proceeding had failed by reason of the cancellation of the former
entry in 1904, could not have been successfully urged to defeat such
present application and entry thereon. That cancellation, the insti-

tution of the suit on behalf of the Forestry Service, the issuance of . .

the temporary injunction, the compromise of the suit pursuant to
which the company accepted and paid for a permit which was made
subject to all valid claims, one and all would be clearly insufficient
to prevent or defeat the consummation-of new application proceed-
ings. In this situation it is not a matter of substance that reinstate-
ment was granted and patent order issued on the old entry, instead
of requiring new patent proceedings and another entry as the basis
for patent. L o .
This Department, upon the showing made, became convinced that
as to at least three of these mill site claims proper location, nser and
occupancy were shown at and prior to the 1901 application and"
entry. Such being the finding, it was concluded that the petition
for reinstatement should be granted. The Department had before
it a showing as to the actual use and occupancy for mining purposes.
at the date of the former application and also evidence as to the
claimant’s continued. assertion of claim and user, and was satisfied
~ with respect to the good faith of the company as evidenced by its
large expenditurés and valuable improvements for mining purposes
constructed upon and in connection with the claims. But the com-
pany’s showing alone was not relied upon as a basis for action. A
special investigation-was ordered and made by the Field Service of
the General Land Office.- By the facts thus developed and- disclosed -
the Department was persuaded that in equity and good conscience
the petitioner company was-entitled to relief and that relief was ex-
- tended. by granting the reinstatement of the canceled entry. It is -
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not now urged.that the showmg made is in any essential respect
defective or untrue. The facts involved are not disputed. The only
question raised is as to ]urlsdmtlon The. Department is not con-
vinced that it has committed any substantial error in the action
taken, and does not find that grounds are presented requiring the re-
call or vacation of the de01s1on heretofore rendered.

This case is not one on all fours with the so-called “ Benham Case,”
‘D-213835, also pending before the Department involving a reinstated
homestead entry within the forest, and would not be controlled by
the reasoning and conclusions reached therein. The oral argument
submitted by the Solicitor at the hearing had in the Benham case,-
at which reference was also had to this case, has been borne in mind
in connection with the present discussion.
~ The decision of January 2, 1914, now complamed of is adhered
to and the motion for recon31derat10n and rehearing submitted on
behalf of the Department of Agriculture is denied. : »

. ~ JOSEPH CROWTHER.
" Decided May 28, 191}

PRACTICE——REOPENING— oF CLOoSED CASE.
Cases will not be reopened under the doctrine announced in Jacob Harris, 42

L. D., 611, where the proceeding has been closed and the entry canceled,

without regard to the time that has elapsed since the final action of the
land department; but cases in which the claimants have asserted in the
courts their rights under entries which have been canceled as the ‘Tesult
of ‘proceedings begun more than two years after the issuance of receiver’s
receipt upon final entry, and have diligently and contmuously prosecuted
their claims, but relying upon the decision in the Harris case have dis-
missed their suits in court for the purpose of invoking the- supervisory -
authority of the Department, are not regarded as coming W1th1n the terms

or spirit of this rule,

Jones, First Assistant Secretary:

.After mature consideration it has been determmed by the Depart—
ment, that in the future no case will be reopened under the doctrine -
announced in Jacob Harris (42 L. D., 611, 614), where the proceeding:

‘has been closed and the entry canceled, without regard to the time
that has elapsed since the final action of the land department.

There are, however, certain cases in which claimants have as-
serted in the courts their rights under entries which had been can- -

" celed as the result of’ proceedmgs begun more than two years after
"the issuance of receiver’s receipt upon final entry. Inasmuch as these
parties have diligently and continuously prosecuted their claims,
and have dismissed the suits referred to for the purpose of again

- invoking the superv1sory authority of the Department, their cases
are not: regarded as coming within the terms.or spirit of the rule
prescrlbed in the foregoing paragraph
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Among the cases-wherein suit has been dismissed for the purpose
of invoking the supervisory authority of the Department is that of -
Joseph Crowther who, on December 22, 1902, submitted homestead..
commutation proof for the NW. 1, Sec. 15, T. 8 S, R. 9 W., W. M.,
Portland, Oregon, land dlstrlct and recelved ﬁnal receipt for the
‘purchase money. It appears from the record that the entryman-has
transferred the land to Helen A. McClure ¢t af. No proceedings
against this entry were instituted until September 18, 1907, and
Crowther was, therefore, entitled to a. patent under the proviso to
section 7 of the act of March 3, 1891 (26 Stat., 1095).

You are accordingly d1rected to issue a patent to h1m conveying

the land embraced n h1s entry

FREDREK STEEBNER.
Decided May 28, 191},

REC‘LAMATION—HOMESTEAD-———ACT or FEBRUARY 18, 1911.

This homesteéad entry of lands within a reclamation w1thdrawal allowed
after the entryman had in good faith purchased the relinquishmeunt of .a.
prior entry for the same land under the proviso to: section 5 of the act of
June 25, 1910, as’ amended by the act of February 18, 1911, is permitted to
remain intact notwithstanding the prior entry had been canceled, though
not noted as canceled upon.the records.of the local office, at the time the
relinquishment was filed and the entry in question allowed, it appearing -
that the transaction was in entire good faith and neither the prior entry-
man, the present entryman, nor. the local officers had actual knowledge of
the cancellation at that time. .

APPLICATION PRESENTED PRIOR TO NOTATION 0F CANCELLATION.

The rule that no apphcatlon to enter shall be received umtil proper notatmn
of the cancellation of a prior entry is made upon the records of the local
-office was adopted for administrative purposes and designed primarily for

_ the protection of the rights of contestants, and will not be applied with -the
game strictness in cases solely between the government and. an entryman
or an applicant for entry. '

RECLAMATION—HOMESTEAD—ACT 0F FEBRUARY 18, 1911

The act of February 18, 1911,’applies to all entries embracing lands reserved
for irrigation purposes\ made prior to June 25, 1910, which have been or .
may bhe relinquished, where the entrymen have been or may be, by reason of
the provisions of the aet of June 25, 1910, prohibiting entries for such lands
until public notice of water charges, ete., has been issued, prevented from
realizing the value of the improvements placed by them on their entries
by selling such improvements to others desiring to make entry for the lands
upon relinquishment of the existing entries therefor. ’

DEPARTMENTAL DrcisioN CrTep AND CONSTRUED.
Ethel M Oatron, 42 I.. D.,-7, cited and construed

J oNEs, First Asszstant Secretaﬂny

Appeal has been filed by Fredrek: Steebner from de01s1on of Oc-
tober 1, 1913, of the Commissioner of the General Land Office hold-
ing for cancellation the homestead entry made by said Steebner April
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29, 1913, for the S. 3 NW. £, N. 1 SW. 1, Sec: 21, T. 24 N., R. 3 W.,

M P. M Great I‘alls, Montana, land district, for the stated reason
said lands are embraced in second form withdrawal made November
7, 1903, under the act of June 17, 1902 (32 Stat., 888), and under the

. provisionsvof the act of June 25, 1910 (36 Stat.', 835), are not subject

‘to entry, farm unit plats covering said lands not having been ap-

. proved nor public notice fixing the water right charges and the date

when water will be available issued.

Said lands were formerly embraced in the homestead: entry made
by Reginald C. Ferguson November 8, 1902, which was canceled by
letter “C” of April 25, 1918, for fallure to submit proof thereon
within the statutory pBI‘lOd based upon notice sent to said Fergu-
son’s address of record July 26, 1912, and returned unclaimed.

Steebner’s entry was allowed upon the filing by him of Ferguson’s --
relinquishment executed April 12, 1913, which Steebner states he pur-
chased for $400 in good faith April 29, 1918, upon the records of the
local office then showing Ferguson’s entry intact. He states further,
in his affidavit filed with this appeal, that he was formerly a skilled
mechanic earning good wages in Chicago, Illinois, but was forced by
11l health, and upon the advice of his physician, to leave there, and
~ he accordingly went to Montana, purchased Ferguson’s relinquish-

ment as stated, and with the remainder of his earnings built a house
on said lands, and some fencing, and established his residence thereon

with his family, consisting of a wife and two children, and plowed

two acres for a potato crop. He has been unable he says to make
further improverments because he had no more money, and the can- -
cellation of this entry will result he adds in puttlng himself and hlS'
family out penniless.

- Section 5 of said act of June 25, 1910 forblds settlement upon or
entry of lands reserved for 1rr1gat1011 purposes prior to the approval
of farm unit plats and the issuance of public notice fixing water -
charges and the date when water can be applied. The act of Febru-
ary 18, 1911 (36 Stat., 917), however, amends said section 5 of the
former act and prov1des that where entries made prlor to June 25,
1910, have been or may be relinquished in wholé or in part the lands
80 relmqmshed shall be subject to settlement and entry under the.
" homestead law as amended by said act of June 17, 1902. B

The regulations issued under said act of February 18,1911 (42
L. D., 865), provide that— :

The reglster and receiver in their action on appheatlons to make homestead
entry under the provisions of this act will be govemed by the records’ of their

office. N IR
In this case Steebner and the local officers appear to have a(_zted in
accordance with said regulations, the former in purchasing Fer-
- guson’s relinquishment and the latter in accepting same and allowing-
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Steebner to make entry Ferguson s entry, however, was at. that time
canceled under said letter “ C” of Apr11 25, 1913. Such cancellation
ended Ferguson’s rights or interest in said lands Under the decision
in the case of Stewart v. Peterson (28 L. D., 515) and ciréular issued
thereunder (29 L. D. 29) no-other party could acquire any rights by
tendering apphcatwn prior to the date such cancellation was noted
* upon the records of the local office. 'This rule, however, was made for
administrative purposes and designed primarily for the protection of
‘contestants, -and a distinction was made in O’Shee ». La Croix (34
L. D., 437), wherein it was stated that said rule was not intended to
apply in cases where no action by the Commissioner was necessary
to clear the record of an existing entry and. restore the land covered
thereby to the public domain, and that where proceedings are insti-
tuted on behalf of the Government solely for the purpose of clearing
the record of an existing entry, no question of a preference right be- -
ing involved, and & relinquishment was subsequently filed ‘and no
valid adverse rights are outstanding, the rule that no application to
enter shall be received until notation of the cancellation of the entry-
.is made upon the records of the local office does rot apply. .
The Department has also held in the case of leam M. Hamilton
(38 L. D., 597)—

. Upon the filing by an entryman of a relinquishment of his entry, the r‘egister
and receiver are empowered to cancel the relinquished éntry and thereupon
to receive applications. for the land, if the rights of third parties are not affected.

Considerations governing a case wherein a contestant’s or other .
third party’s rights are or may be involved do not strictly pertain
“to a case where no such rights supervene and which is one solely
between the Government and an entryman or an apphcant for

entry. )

As to the purpose and intent of said act of February 18 1911 the
Department stated in the case of Ethel M.. Catron (42 L D (8]
that said act— '

was intended for rehef of those who had made entry under the Reclamatlon'

Act, and by act of June 25 1910, were prevented from realizing the value -
- of their improvements. by assigning their entries or by relinquishing them, 8o~
that-the vendee of their improvements might malke an entry. ... .The act

of 1911 must be construed accordmg to its purpose and ‘intent, rather than its -
letter. . :

. The. Depa,rtment was in error in here stating by imphcatlon that

said act of February 18, 1911, was limited to the relief of those who
had made entry “under the Reclamatlon Act.” Said act of Febru-
ary 18, 1911, doeés not in terms. so provide, but relates to “entries
made prior to June 25, 1910; (which) have been or may be relin-
quished ” in cases ‘where the'lands involved are reserved for irriga-
tion purposes, and was manifestly intended  to -apply to .all such
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entrymen Who have been or should be, by reason of the provisions . -

of said act of June 25, 1910, prohibiting entries for such lands until

public notice of water charges, ete., should be issued, prevented from -

" realizing the value of the 1mprovements placed by them on their
entries by selling such improvements to others desiring to make
entry for the lands upon rehnqulshment of their vendor’s entry
therefor, as m1ght have been done prior to June 25, 1910, but which
the act of that date prevented, as above stated. ThlS mlschlef existed

both as to entries for lands so reserved for irrigation purposes and
-as to those for lands not so reserved until after such entry, as in the

case of Ferguson, and no reason appears in the nature of the
case or in the law. for distinguishing the kinds of entries’ the relin-

quishment of which may bring the lands embraced therein within thn,

operation and benefit of said act of February 18, 1911.

“The decision appealed from in the Catron case, supra, should
have been affirmed upon the sole ground that the lands involved
were not relinquished as eontemplated by that act prior to Catron’s
~ application. One Hearson, in 1899, relmqulshed and one Ryan made

"entry, and the lafter received patent in 1907 for lands which were
- in 1908 reserved for irrigation purposes under said act of 1902. Said
patent was set aside in 1910, on the Government’s suit, for fraud.
Catron’s application was filed in 1911 prior to public notice of water

charges, etc., as to said lands, and it was therefore properly subject -

~ to rejection under the provisions of said act of 1910, and said act
of 1911 has no application to the case for the reason above stated.

.. In the present case Ferguson’s relinquishment was executed prior -
to cancellation of his entry, and there is nothing to show he had .

“any actual knowledge of the fact said entry had been held for ¢an-
“cellation, the notice that it had been so held sent to his address of

record having been returned unclaimed, or that he or Steebner or
" the local officers had any actual knowledge of the cancellation of

said entry when said relinquishment was filed and Steebner’s entry -

~ allowed. The sale of Ferguson’s improvements and ‘the execution

and filing of his rehnqmshment and the allowance of Steebner’s -

entry appear to have been in good faith in reliance upon the records
. of the local office. Such relmqulshment of Ferguson s and allowanecs

~ of Steebner’s entry are within the spirit and purview of said reme--

~ dial legislation enacted February 18, 1911, and in accordance with
' existing regulations under that act, and Steebner’s entry should be
held intact. A further reason exists for so holding said entry in
the fact that Steebner appears to have maintained same in good
faith, by due compliance with law, for more than six months before
notlﬁed that it was held for cancellation and is yet so maintaining
same. He is equitably entitled to perfect his entry.
The decision appealed from is accordingly reversed.

J’Is
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3. H. SEUPELT.
Decided May 29, 1\911;.7

CoLviLLE INDIAN RESERVATION—BOUNDARY—ISLANDS IN COLUMBIA ‘RIVER.

The executive order of July 2, 1872, establishing the Colville Indian reserva- -

_tion and designating the Columbia river as the east and south boundaries

thereof, contemplates that the reservation shall extend lo the middle of the

channel of the river; and all islands lying between the middle of the channel

of the river and the main land of the diminished reservation are part of
the- 1ese1vat10n and not subject to dlsposal under the public land laws.

Jo onEs, First Assistant Secretary:
January 29, 1914, the Commissioner of thé Greneral Land Office

transmitted to the Department with favorable recommendation the - .

application of J. H. Seupelt for the survey of an island in the
Columbia River, described as being in Secs. 26 and 35, T. -30 N,
R. 86 E., Washington.

With the record are certain letters, affidavits, and exhibits, trans-
mitted by the Commissioner of Indian Affairs, and it is shown that
the Indian Office takes the view that this island and certain other
islands lying west of the main channel of the Columbia River lie
within the diminished Colville Indian Reservation. Some of the
islands so situated have been allotted to Indians.

It is shown by the application of Seupelt that the island in ques- '
tion contains about 152 acres; that the width of the channel between
it and the nearest main shore is about 860 feet and the depth thereof
at ordinary stages of the water is about 12 feet; that the island is’
about 25 feet above high-water mark, not sub]ect to overflow, and-

- the land is fit for agricultural purposes; that the improvements
thereon consist of a nursery, three acres clearing and breaking, 40
acres fenced, one log house, one barn, one cellar, one half mile flume,
12 acres orchard pumping plant, ma,kmg a total value of 1mprove-

~ ments about $5,000. :

The view of the Commissioner of the General Land Oﬁice as ex-
pressed in his communication is that this island is not within the -
reservation mentioned but’ that the west bank of the river forms the
boundary. : :

The executive order dated July 2 1872, establishing the Colville
Indian Reservation reads as follows

It is hereby ordered that the fract of country referred to in the Within letter
of the Commissioner of Indian Affairs as h‘aving been set apart for the Indians
therein named by Execttive ' Order of April 9, 1872, be restored to the public
domain, and that in lieu thereof the country bounded on the east-and south
by the Columbia River, on the west by the Okanogan River, and on. the north
by the British possessions, be, and the same is hereby, set apart as a reserva-

tion for said Indians, and for such other Indians as the Department of the
- Interior may see’ fit to locate thereon. :
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If said order were to be mterpreted solely from the language used
therein there might be some doubt as to its meaning, as to whether

the west bank of the Columbia River is the boundary of the reserva-

 tion or whether the reservation extends to midstream.. The -well-
‘known rule with reference to the boundaries of States is that the

boundary' extends to the thread of the stream where a stream forms "

the boundary. It is, however, deemed important to consider certain
later acts of Congress wherein recogmtlon has been glven to the

reservation as extendlnv to the main channel of the river. These -

acts may be regarded as legislative interpretations of .the executive
order, if in fact they -do not of themselves establish the extent of
the reservation. The act of July 1, 1892 (27 Stat., 62), which pro-
vided for the opeéning of a part of the Colville Reservatlon, de-
~scribed the portion to be opened as follows: v

) Beginning at a point on the eastern boundary line of the. Colville Indlan
Reservation where the township line between ,towns_hlps thirty-four and -thirty-
five north, of range thirty-seven east, of the Willamette meridian, if . ex-
tended west, would.intersect the same, said point being in the middle of
the channel of the Columbia River, and running thence west parallel with the

forty-ninth parallel of latitude to the western boundary line of the said Colville. .
Indian Reservation in the Okanogan River, thence north following the said:

- western boundary line to the said forty-ninth parallel of latitude, thence east

along the said forty-ninth parsllel of latitude to the northeast corner of the

said Colville Indian Reservation, thence south followmg the eastern boundary
of said reservation to the place of begmmng

The act of February 20, 1896, extending the mining laws to the

porth half of said reservation descrlbed the boundaries thereof ex-

actly the same as above given.

Tt will be observed from these acts that the reservation was recog-
nized as extending from the west to the middle of the channel of the
Columbia River. They also recognized the western boundary line of

said reservation as being “in the Okanogan River.” As one of the |

officials of the Indian Office pertinently observes, it would seem

reasonable that the intention in the establishment of the reservation - -

was to include the land to the center of the river to protect the fish-
ing interests of the Indians, as it is well known that the Indians
“secure a great deal of their subsistence from the fish obtained from
-the Columbia River. After very careful consideration of this ques-
tion the Department concludes that the island in question is a por-

tion of the said Indian Reservation and, therefore, not subject to -

disposal as public land of the Umted States. The application for
survey is accordingly denied. o : c

Ty
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EUDORA V. ANDERSON.,

Decided May 29, 191}

'DI:SERT LAND ENTRY—-CULTIVATION AND IRRIGATION

While a desert land eéntryman is required to show upon final proof that he
_ has cultivated and irrigated at least one-eighth of the land embraced in' “his
entry, it is not necessary to show that one-eighth of each separate legal sub-
division has been cultivated and irrigated; but. all tlie required cultlvatlon
and 1rr1gat10n may be upon any one or more subd1v151ons
DESERT LAND ENTEY—CHARACTER OF .LLAND.

. There is no objection to including within a desert land eniry a legal subd1~',

~ vision less than one- eighth of which is susceptible of ifrigation, if sudh sub-
d1v1s1on is necessary to carry out the irrigation scheme adopted by the
ent1yman to 1rr1gate adjoining tracts embraced in the entry. -

Jonus, First Assistant. Secretary :
Budora V. Anderson has appealed from the demsmn of the Com-

- . missioner of the General Land Office rendered May 9, 1912, requir-

ing that she relinquish part of her desert land entry No 047 0 (old
number 717), for the SE. } SW. 1, SW. 1 SE. £, Sec. 11, and NW. }
NE. £, Sec. 14, T. 19 8., R. 331 E,W. M contammg 120 acres, Burns,
Oregon, land district.

The entry was made December 1, 1905. November 20, 1911, clalm-

ant filed final proof and on same date final certificate 1ssued Filed

with the final proof is a duly corroborated affidavit stating that she
was delayed in making proof beyond the statutory period, and that
this delay was unavoidable and caused by no fault on her part, and
that in order to make the entry contiguous it was necessary to include
a subdivision having less than 5 acres 1rr1gab1e "The evidence dis-

closes that 89 acres of the SW. 1 SE. 4, Sec. 11, was not susceptible
of irrigation, and that the rehnqulshment of this subd1v1s1on Would

“render the entry non- contiguous.

In view of these conditions it was held by the Comm1ss10ner that

, ulalmant must be required to relinquish said above described subdi-

vision, in accordance with departmental regulations found in para-
graph 24, circular of September 80, 1910 (39 L. D., 258), and as
such relmqmshment would leave the two remaining subd1v1s10ns non-,
contiguous, it necessarily followed that claimant must also relinquish
one of these.

- It gppears from the record and proof that about 50 acres. of the.
entry has been reclaimed by irrigation and substantial - ‘crops culti-

- vated . thereon. That adequate ditches and laterals have been con-

structed. That claimant has provided a permanent water supply and
system, sufficient to irrigate all the irrigable portion of the land en-
tered. - That considerably more than $3.00 per acre has been ex-
pended in the work necessary to 1rr1gate, 1ec1a1m, and cultivate said”
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land, and in permanent improvelﬁents there(m,- while the good faith
* of claimant seems to be unquestioned. -
Claimant insists, and there seems to be no doubt as to her conten-

tion, that the high points of the SW. 1 SE. 1, Sec. 11, rendered it im- -

possible to irigate from any known source of water supply, more
than one acre of this subdivision, and that in order to reclaim and

cultivate the 26 acres of irrigable land contained in the NW. 1 NE. £,
Sec. 14, the use of said subdivision (SW. } SE. £, Sec. 11) is abso-
lutely necessary. That she has demonstrated the irrigability of 49
acres of the other two subdivisions, more than one-third of the land -

entered, by raising substantial crops of rye, wheat, oats and potatoes.
That all the land in the entry susceptible of reclamation and irriga-
tion by any water supply cbtainable, has been reclaimed, fenced and
improved, as by law required, at an expense to her of $1,250, a large
part of which has been expended on said SW. 1 SE. 4, of Sec. 11, and
that to now require her to relinquish two of the three subdivisions
" entered would work a great hardship. o 4 : ‘

Tt is the well-established rule that where there is not as much as
one-eighth of any legal subdivision irrigable, such subdivision is not
subject to desert land entry. While this is true, and departmental
instructions provide that final proof must show cultivation and irri-

gation of one-eighth of the land, it is held that it is not necessary that

such cultivation and irrigation be upon each legal subdivision, and it
may all be upon one subdivision. Departmental instructions:con-
tained in said circular (39 L. D., 253) supra, can only mean that if

' no portion of any subdivision can be used as a necessary part of the

reclamation project, such subdivision is mot subject to entry, but
‘where a legal subdivision is used as a necessary part of the reclama-
tion scheme and it is shown to be a necessary part of the plan to irri-
gate adjoining tracts, such use is sufficient to bring the entry within
the meaning and intention of the desert land law, if all other pro-

" visions of the law and instructions of the Department, are complied

with (42 L. D., 411).

. Tt is shown that the subdivision in question is quite necessary for
the conveyance of water to the irrigable portion of one of the tracts
. upon which 26 acres. have been successfully reclaimed and irrigated.
That much more than the required one-eighth 6f the entry is shown

to be in snccessful cultivation, and, that the tracts taken together; -

form one complete irrigation system, which would be rendered prac-
tically valueless by the elimination of said two legal subdivisions.
Therefore, in’ view of these facts, the Department can not agree
that any portion of this entry be canceled. The decision -appealed
from is accordingly reversed. : : '
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‘COAL RESERVATION—SUPPLEMENTAL PATENTS—-ACT OF APRIL

14, 1914.

- CIRCULAR.

DreparryvENT OF THE INTERIOR, .
GeneraL Lanp Orricr,
Washington, June 3, 1914.
REGISTERS AND RECEIVERS,
United States Land Ojfices.

SIRs The act of Congress ap,proved Aprll 14, 1914 (Pubhc, _N o.
83), reads as follows: :

Be it enacted by the ,S'enate and House of Representatwes of the United
States of Americe in Congress assembled, That the Secretary of the Interior be,
and he - -is ‘hereby," authorized -and duected in cases where patents for public
lands have been issted to entrymen under the provisions-of the acts of Congress
approved March third, nineteen hundred and nine, and June twenty-second, nine-
teen hundred and ten, reserving to the United States _all coal deposits therein,

‘and- lands-so patented are subsequently . classified as “noncoal in character, to

issue new or supplemental patents without such reservatlon

‘The act is construed to affect all ﬁhngs locations, selectlons, or

~entries upon which patent or its equivalent has 1ssued or may here-

after issue, containing a’ reservation of the coal in the land to the

United States under the act of March 3, 1909 (35 Stat., 844), or the

act of June 22, 1910 (36 Stat., 583), such land havmg subsequently
been finally clas31ﬁed as noncoal in character.

This office will list-the cases and issue the patents with such expedi-
tion as may be possible with the clerical force available for the pur-
pose. Therefore a,pphcatlon for such' supplemental patent will not
be necessary, and will receive no special action if filed.

The patents will be transmitted to you, and follow the course. appli-
cable to original patents, including notice of receipt to the patentee-
and notation on the serial register and against the record of coal -
reservation on the tract books and plats. The patents may be deliv-
ered to the patentees or the present owners of the land upon their
filing with you an affidavit of ownership. :

You will give this circular such publicity as may be possﬂole Wlth-

. out incurring expense.

Very respectfully, : :
. Cray TaLLMmaN,.
‘ Commissioner.
* Approved: ‘ ' ‘
A. A. Jonzs,
First Assistant Secretary.
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ALLOTMENTS TO INDIANS AND ESKIMOS IN. ALASKA
CIROULAR.

DEPARTMENT OF THE INTERIOR,
GeNeraL. Laxp Orrics,
Washington, June 6, 1914.
REecisTERS, RECEIVERS, AXD Unrrep StaTES SURVEYOR GENERAL :
Sirs: Paragraph 14 of circular No. 298, “Allotments to Indians
and Eskimos in Alaska,” act .of May 17 ‘1906 (34 Stat., 197),
approved. J. anuary 81, 1914 [43 L D, 88], is hereby amended to read
as follows:
‘Hereafter the reglster and receiver W]Jl require each person &pply- :
rlng to enter or in any manner acquire title to any of the lands
in your district under any law of the United States to file a cor-
roborated affidavit to the fact that none of the lands covered by his
application are embraced in any pending application for an allotment -
under this act or in any pending allotment,-and that no part of such
lands is in the bona fide legal posession of or is occupied by any Indian -
or native, except the applicant; provided, however, that this require-
" ment may be waived in cases where persons apply for the right to cut .
timber under the provisions of section 11 of the act of May 14,1898 (30
Stat., 414), upon the substitution of a statement signed bv the ap-
phcant and duly witnessed by two witnesses. setting forth the above
" facts. :
Very respect-ful_ly, »
' : _ . Cray Tarimax,
: _ S " Commissioner.
“Approved, June 6, 1914:
A. A Joxms,
Iirst ASsz'stcL_M Secretary.

-INTERMARRIAGE OF HOMESTEADERS——ACT OF APRIL 6, 1914 ,

CrrouLAR.

DEPARTMENT OF THE INTERIOR,
‘ Gexerar Land OFFicE,

Washington, June 6, 1914,

Reeisters AND RECEIVERS, : :
United States Land Offices.

SIRs 1. Your attention is directed to the act of Congress of April
6, 1914 (Public, No. 81), relating to the rights of homesteaders who
mtermarry

Be it enacted by ihe Senate ond House of Répresentatives of the Umted States-
of America in Congress assembled, That the marriage of a homestead entryman
to a homestead entrywoman after each shall have fulfilled the requirements of
the bomestead law for one yéar next preceding such marriage shall not impair
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the right of either to a patent, but the husband shall elect, under rules and -
regulations prescribed by the Secretary of the Interior, on which of the two
entries the home shall thereafter be made, and residence thereon by the husband
and wife shall constitute a compliance with- t];le residence requirements upon
j each entry: Provided, That the provisions hereof shall apply to existing entries.
2. The act applies to claims initiated before or after its date, and
to become entitled to its benefits it is required that each of the parties
shall have complied with the requirements of the homestead. laws -
for not less than one year next preceding their marriage