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SALINE LANDS-SECTION 3, ACT OF JUNE 21, 189S.

TERRITORY

OF

NEv MEXICO.

The grant to the Territory of New Mexico, for the benefit of its university, by
section of the act of June 21, 1898, of "all saline lands in said Territory,"
includes only such lands as contain common salt (sodium chloride), in its
various forms of existence or deposit, and in commercially valuable quantities.

: Acting Secretary Ryan to the Commissioner of the General Land
(F. L. C.)
cOfe,
Juy 10, 1906.
(F. H. B.)
September 9, 1902, the Territory of New Mexico filed list (No. 3,
University) of selections, under section 3 of the act of June 21, 1898
(30 Stat., 484), of certain lands therein described, embracing '79,493.61
acres, and which, in an appended affidavit by the selecting agent for
the Territory, were stated to be " essentially saline " lands.
Thereafter, including an additional showing on behalf of the Territory, a joint examination in the field and report thereof by two
agents of your office, and a protest by the Milner Mines Development
Company as claimant of certain of the selected lands (by it alleged
* to be chiefly valuable for deposits of gypsum) nder divers placer
locations, such proceedings were had as resulted in a hearing, June
13 and 14, 1904, before the United States Court Commissioner for
the third judicial district, New Mexico, at which appearance was
made and testimony submitted on behalf of the Territory and the
Government, certain of the testimony apparently having been sub-

mitted on behalf of the protestant company, by leave of your office.
Shortly thereafter the President of the Board of Regents of the
University of New Mexico, appearing as a representative of the Territory, filed in the local office, Las Cruces, an application, for leave,
and for sixty days further time within which, to present additional
evidence on behalf of the Territory, the application being accompanied by his affidavit in which he averred, in substance and effect,
*

580-Vot 35-06 M-1

1

2

DECISIONS

RELATING

TO THE PUBLIC

LANDS.

that the first information the Board had in regard to the lands in
question " was something more than four years ago," from the then
President of the University, " who h-ade an extended and careful
examination of these lands and others " and upon whose representations the. selections were made, at the expense of the Board; that
affiant had expected to have made, by the former in company with
the present President of the University, a further examination of the
lands in question and submit the result at the hearing, but was disappointed by reason of the inability of the former President to visit
the land at all and the illness of the present President, and the former
had no record of the details of his previous examination; that in
affiant's opinion the interests of the Territory and of the University
required, and it was the intention to have immediately made, a full
and detailed examination,. similar to the former, which, including
field notes and laboratory work, he was informed and believed would
consume a number of weeks; and that he was unable so to foresee
the results of the proposed examinfation as to be able to state the facts
to which the examiners would testify, but confidently expected 'to
show by their evidence, in great detail, that all the lands in question
are saline in character within the meaning of the granting act.' The:
application and affidavit were forwarded by the local officers to your
office for instructions. Your office denied the application, August.
26, 1904, stating that it did not appear to be based-upon the ground
of nevly-discovered evidence, but that the proposed evidence would
be merely cumulative, and that the remedy of a party who is not
ready for trial is by way of a motion for continuance, which was not
made in this case.
October 13, 1904, the local officers, upon a brief review of the
earlier legislation and citing the Century Dictionary definitions of
"salt " and " saline-" and the Department's expression in the case of
The State of Alabama (21 L. D., 320). commencing at the foot of
page 321, held that by the term " saline lands," employed in the act
of 1898, is meant those lands chiefly valuable for deposits of chloride
of sodium, or common salt, and found in substance that the evidence
adduced at the hearing failed to establish the existence in the selected
lands of deposits of such salt in sufficient quantities to render them
chiefly valuable therefor, but that the evidence established the existence of large deposits of gypsim, with chloride of sodium in conjunction; and they recommended that the selection list be canceled.
The Territory appealed to your office, where by decision of January 13, 1905, the findings and conclusions of the local officers were
sustained. In the course of the decision your office reviewed at some
length the various acts of Congress containing provisions with
respect to " salt springs" and " salines " and, in that connection, the
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departmental decisions in which the restrictions imposed in regard to
those substances are considered, in contrast with those decisions
which hold lands chiefly valuable for gypsum, alkaline deposits, carbonates of sodium, and kindred substances subject to appropriation
under the mining laws. The selection list -was held for cancellation.
The Territory has appealed. to the Department, and contends, in
substance, that your office erred in holding that the grant of " saline
lands " by the act of 1898 includes only lands upon which chloride
of sodium is found and which are chiefly valuable therefor, and in
refusing to grant the application of the Territory for an opportunity to present further evidence as set out in the above mentioned
affidavit.
As first above stated, the selections in question were made pursuant
to the third section of the act of 1898, whereby there was granted to
the Territory, for the establishment and benefit of its University.
in addition to certain other landssixty-five thousand acres of non-mineral, unappropriated and unoccupied public
land, to be selected and located, as hereinafter provided, together with all
saline lands in said Territory.

"It is to be noted," say counsel, for the Territory in their brief
accompanying the appeal, " that this phrase, ' saline lands,' makes its
first appearance in the legislation of Congress in the act of 1898,
donating lands to the Territory of New Mexico." -Urging that " it
ought not to be doubted that Confgress was legislating in view of the
physical conditions existing in New Mexico, where, as is well known,
especially to the scientific world, there exist -many saline deposits of
greatly varied and diversified character, embracing many other
kinds than chloride of sodium, some of which can reasonably be
expected to have much greater value than common table salt," counsel
add:
The line of argument by which the General Land Office seeks to support its
decision as to the meaning of " saline lands" is that earlier acts of Congress
referred to " salt springs" in donations to Indiana, Illinois and Alabama, and
it is assumed that that earlier language meant only chloride of sodium, and,
therefore, when different language is used in the act of 1898, it must be held
that that different language means the same thing as the language contained in
the earlier acts. We submit that there is no good foundation for this con-

clusion.
Even if it be conceded, they urge, that those early grants of "salt
springs did not include mineral springs containing other salts than
chloride of sodium, it does not follow that we should restrict the
meaning of so broad a phrase as ' saline lands ' to lands containing
only chloride of sodium."1 In this connection counsel cite an expression by the Department in the case of Southwestern Mining Company
(14 L. D., 97, 603), " that all mineral springs, salt springs,- salt
beds and salt rock, are covered by the general term ' salines.'

--
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The statement by counsel that the phrase " saline lands " makes
its first apbearance in the act of 1898 is not essentially correct. The
act of January 12, 1877 (19 Stat., 221), entitled "An act providing
for the sale of saline lands," made it the duty of the register and
receiver of each land office to take testimony in reference to such lands
within their district as should appear to be " saline in character "
and of the Commissioner of the General Land Office to offer for sale
by public auction, etc., such lands as he should find, from the testimony so taken, to be " saline and incapable of being purchased under
any of the laws of the United States relative to the public domain?"
with the proviso that those enactments should not apply to any State
or Territory which had not had a " grant, of salines by act of Congress," nor to any State having " such a grant " which had not been
satisfied and whose right of selection thereunder had not expired
by efflux of time. In the title, therefore, the identical phrase appears,
and in the body of the act its full equivalent is employed. The proviso plainly discloses that within the contemplation of the act the
saline lands thus to be offered for sale were such as should be found
to be of the same--character as those embraced in the grants theretofore made to certain States and Territories, and was added as a precaution against a total or partial defeat of existing or future grants
of that character.
With the exception of the act of March 3, 1829 (4 Stat., 364), which
authorized the President " to cause the reserved salt springs and contiguous lands, in the State of Missouri,

.

.

.

to be exposed to

sale," the act of 1877 was the first to make provision for the general
disposition, and marked the departure from the government's policy
of reservation from sale, of lands containing salt springs and deposits. This was fully considered and discussed, and the grants to
States of lands containing "salt springs "mentioned in that connection, by the Supreme Court in the case of Morton v. Nebraska
(21 Wall., 660).
Many such grants had been made prior to the passage of the act of
1877. The act of April 30, 1802 (2 Stat., 173), providing for tbe
admission of Ohio to the Union, granted to the State certain designated " salt springs." The acts of April 19, 1816 (3 Stat., 289),
providing for the admission of Indiana, and March 2, 1819 (Id.,
489), fori the admission of Alabama, granted in each case "all salt
springs within the said territory," together with the lands " deemed
necessary 'and proper for working the said salt springs." By the act
of April 18, 1818 (Id., 428), under' which Illinois was admitted, " all
salt springs within such State " were granted for its use. And under
the acts providing for the admission of Missouri (Id., 545), Arkansas (5 Stat., 58), Michigan (Id-, 59), Iowa and Florida (Id., 789),
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Wisconsin (9 Stat., 56), Minnesota ( 11 Stat., 166), Kansas (Id.,
9.69), Oregon (Id., 383), Nebraska (13 Stat., 47), and Colorado (18
-Stat., 474):, each of those States received a grant of " all salt springs,
not exceeding twelve in number, with six sections" of adjoining or
contiguous land, to be selected within prescribed periods, the acts
containing provisos "that no salt spring," or " no salt spring or
land," wherein private rights had vested should be so granted.
The proviso to the act of 1877 considered, it is plain that the
descriptive terms employed in those various acts were used interchangeably. Congress had granted to the States above mentioned all
or a particular number of " salt springs," generally including a
certain number of sections of adjoining or contiguous lands, and in
most cases expressly excepted salt springs, or salt springs and lands,
to which individual rights had attached. It can not be maintained
that in withholding the provisions of the act of 1877 from aly State
or Territory which had not had a " grant of salines by act of Congress " and from any State having " such a grant " which had not
been satisfied, etc., Congress meant to apply the term " salines " to
any other character of substance than that which had been made the
subject of those grants.
The nature of the saline substance which, with the lands containing
it in whatever form found, was so long reserved from sale is also
apparent from the association of terms in the act of May 18, 1796 (1
Stat., 464), which is the basis of the rectangular system of the publicland surveys, whereby every surveyor was required to " note in his
field book the true situation of all mines, salt licks, salt springs and
mill seats " which should come to his knowledge, and whereby a certain salt spring on the Sciota river and every other salt spring which
should be discovered were reserved for future disposition by the
United States, a reservation continued by later acts. A salt lick, as
is well known, is a spot where the earth is impregnated with common
salt, and is licked by the tongues of animals, wild as well as domestic:
and as the licks would thus afford such animals as sought them the
salt necessary to their nutrition, so the salt springs would most readily and easily yield the pioneers of the public domain the same coinmodity, equally essential to their health and comfort. It was these
reserved " salt springs " which were granted to the States; and to
those grants the proviso to the act of 1877 refers, as above pointed out,
by the use of the term " salines." Again, in the act of August 7, 1882(22 Stat., 349), entitled "An act for the manufacture of salt in the
Indian Territory," Congress authorized the Cherokee Nation to lease
a definite number of the " salines or salt deposits within its territory
with necessary appended lands and easements "to facilitate the
manufacture of salt."
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The convertible use of the terms was recognized and employed by
the court in Morton v. Nebraska, supra, it being said in the course of
the opinion in that case (p. 674)
The salines in this case were not hidden as mines often are, but were so
incrusted with salt that they resembled "snow-covered
quently not subject to pre-emption.

lakes" and were conse-

The nature and contemplated use of the substance mentioned in Lhe
various statutes was thus suggested by the Department in the case of
The State of Alabama (21 L. D., 320, 321-2, 323)
The condition of the country, the lack of means of transportation, and the
necessities of the pioneers, constrained Congress to reserve and retain for its
own disposal all salt springs and six hundred and forty acres around each
spring, for the use and benefit of all the people, in order that salt might be as
free as air and water, as far as possible. The policy thus inaugurated was
steadfastly maintained, and extended to all the territories successively, in the
acts passed for the sale of public lands therein.
*

*

*

*

*

*

After January 1, 1837, when steamboats and railroads had increased facilities
for transportation, it became unprofitable to make salt by boiling salt water;
and the salt springs of Alabama were not worked, and apparently were regarded
of little value.

At the time of the passage of the act of 1877 the general mining iaw
(May 10, 1872) had been in force nearly five years, and, notwithstanding that common salt belongs to the mineral kingdom, Congress
thus made special provision for the sale of lands which were " saline
in character." In the case of Salt Bluff Placer (7 L. D., 549) the
Department held that land chiefly valuable for its salt deposits is not
subject to placer entry, but that authority for disposal thereof exists
only under the provisions of the act of 1877. After quoting the latter
act the Department said (p. 552)
It would seem from the language of the statute above quoted, that at the time
of its enactment, Congress did not consider saline lands as subject to sale and
entry, or capable "of being purchased under any of. the (then existing) laws
of the United States relative to the public domain; " and while the passage
of said act is not expressly, it is virtually, a recognition on the part of Congress
of the policy of the government theretofore existing, as shown, touching the
reservation of saline lands, and manifestly shows a purpose to continue the same.

So, in the case of Southwestern Mining Company, supra, the
Department held that deposits of rock salt are " saline and not
subject to entry under the mining laws. The case involved only
such a deposit, embraced in a lode mining location; and the use of
the term " mineral springs," in te expression in that decision
referred to by counsel and hereinabove quoted, has not since been
considered by the Department as having had reference to anything
other than brines.
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Since those decisions were rendered Congress passed the act of
January 31, 1901 (31 Stat., 745), "extending the ,mining laws to
saline lands," as follows:
That all ioccupied public lands of the United States containing salt springs,
or deposits of salt in any form, and chiefly valuable therefor, are hereby
declared to be subject to location and purchase under the provisions of the
law relating to placer-mining claims: Provided, That the same person shall
not locate or enter more than one claim hereunder.

-

Here again the term "saline lands " is employed in the title as
embracing, and in the same sense as, the terms " salt springs " and
" deposits of salt in any form,' used in the body of the act; and in
the body but one substance is mentioned-in the one case, " salt?'
contained in springs; in, the other, not salts of every nature, but
"salt " deposits in any form.
The only conclusion which the Department is able to draw from
the legislation above reviewed, its purposes considered and its related
provisions and terms compared, is that Congress had in conteiplation throughout merely common salt, or chloride of sodium, in its
various forms of existence or deposit; and that only lands containing
commercially valuable quantities thereof are available under the
grant of "saline lands " to the Territory.
From the evidence .submitted at the hearing, which has been carefully examined, the Department is unable to find that any of the
selected lands' contain valuable quantities of such salt. Aside from
the fact that the testiniony was not directed to definite subdivisionswhilst it details the percentages of chloride of sodium resulting from
analyses of samples taken from portions -of the area involved-it
conveys no adequate idea as to quantity and utility. The fair inference to be drawn from that testimony is that the lands, or some of
them, contain deposits of gypsum of greater extent and value, and
as well, perhaps, certain of the chemical salts, and that where chloride
of sodium is, found it is in conjunction with the other substances.
In denying- the application on behalf of the Territory for additional time and for leave to submit further evidence, after the close
of the hearing, at which no motion for continuance was presented,
your office committed no error. However, since the pending appeal
was taken, counsel have filed in the Department, for addition to the
record in the case a detailed report of an examination of the lands
involved by the former President of the University, including topographical and geological features surface indications, analyses' of
surface sainples, and classification accordingly. This has been considered here.

The objections to the additional showing offered by the Territory
are twofold.. In the first place, the term ",saline" is extended to
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cover, in the words of the author of .the report, "all lands which contain in their soils or in the waters therein the salts of sodium, potassium (including chlorides, carbonates, and sulphates of these, and the
other so-called alkaline earths), and the associated. gypsum minerals." As has been shown, there is no justification for the inclusion of anything except deposits of common salt under the head of
The second objection is, that the commercial value of the
4 saline."
deposits is in no case established. Apparently, the slightest trace
of sodium chloride in the soil or water is depended upon as determining the fact that the land which contains it is " saline " in the
legal sense of the term. If this. extended use were permitted there
is hardly a square mile in the United States west of the 100th meridian which could not with some justice be claimed as a " saline."
It would seem desirable that in every case direct evidence should
be given, first, that the deposit of rock salt or of water carrying salt in
solution exists on the land which is claimed as " saline," and, second,
that it should be proven that the bed of rock salt is sufficiently thick
and pure, or that the brine is sufficiently rich in salt, to make it of
probable commercial value at the present time.
The decision of your oce is affirmed.
FOREST RESEIVES-ACT OF JUNE 4, 1897-SENATE
MARCH

19.

RESOLUTION

OF

1906.

INSTRUCTIONS.
DEPARTMENT Or THE INTERIOR,
GENERAL LAND OFFICE,

Washington, D. C., July 5, 1906.
Registers and Receivers, United States Land Offices.
GENTLEMEN: Senate Resolution of March 19 1906. is as follows:
Resolved, That the Secretary of the' Interior be, and he is hereby, directed
to furnish to the Senate, on the first Monday in December, nineteen hundred and
six, the naimes of the persons, firms, and corporations who conveyed or relinquished to the Government of the United States lands within the limits of
Government forest reserves, and who duly recorded the same in the proper
county prior to the act of March third, nineteen hundred and five, and who
had prior to said act failed to select other public lands in lieu of the lands so
conveyed or relinquished, or who have failed, through no fault of their own,
to obtain patents to lands selected by them in lieu of lands so conveyed or:
relinquished, as provided by the act of June fourth, eighteen hundred and
ninety-seven, and who can not on account of said act of March third, nineteen
hundred and five, make such, selection, and also report the number of acres so
conveyed or relinquished.
That in order to procure .such.information the Secretary of the Interior is
hereby authorized and directed to require all such persons, firms, and corporations to file'in the Land Department, within a time to be by him designated,
such proofs of their conveyance or relinquishment as he may prescribe; and he
is further authorized and directed to make sch further orders, rules, and regulations as may be necessary to procure the information hereby required.
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Pursuant to the provisions of the above resolution all persons,
firms, and corporations who conveyed lands to the United Slates
Government situate within the limits of established forest reserves
by deeds duly executed, acknowledged, and recorded in the proper
county offices prior to March 3, 1905, with a bona fide intention of
thereafter selecting other public' lands in lieu of the land so reconveyed or relinquished under the provisions of the act of June 4, 1897
(30 Stat., 36), and acts amendatory thereof, and who failed to make
any selection in satisfaction of the lands by them so relinquished or
whose selections under the provisions of the aforesaid act of June 4,
1897, have failed through no fault of the party making such relinquishinent, and who by reason of the approval of the act of March 3,
1905, are now prevented from making any selections, are hereby
directed to file in the office of the Commissioner of the General Land
Office on or before October 1, 1906, an instrument in writing describing the land relinquished to the Government prior to March 3, 1905,
and containing representations by the person or corporation who
made the relinquishnrent, that no selection. in lieu thereof has been
made, or in case any selection was made and -the selection has failed
without fault of the party making the relinquishment, a reference
to the selection or attempted selection, which will enable the Commissioner of the General Land Office to readily identify the same ujmlc
the records of his office, and that the land included in the relinquishment has not, since the deed of reliquishmeht was filed for record,
been sold or in anywise encumbered by the person or corporation
making the relinquishment to the Government.
This statement should be addressed to the Commissioner of the
General Land Office, should be styled and briefed "Statement conformable to Senate Resolution, March 19, 1906," and must be
accompanied by the deed of relinquishment to the Government of
the United States, executed. and recorded prior to March 3, 1905,
and an abstract of title duly authenticated showing that at the date
the deed of relinquishment was recorded the title to the ]and was in
the person or corporaton making the relinquishment. If the deed
of relinquishment has been lost or for any reason can not be produced,
a copy thereof properly certified by the Recorder of Deeds of the
county in which. the land is situate will be accepted.
Deeds
and abstracts of title will, upon the request of the party
filing the same, be returned after they have been examined and noted
by the Commissioner of the General Land Office.
The persons, firms, and corporations interested herein are expressly
hereby notified and warned that while the statenments and accompanying papers herein described may be filed for transmission to
the General Land Office, in the local land offices, and that while the
data. contained in all statements received, in the General Land Office

'
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at a time when its incorporation in the report to the Senate provided
herein is practicable, will be included in such report, all responsibility
for the filing of such statements and accompanying papers in -the
manner herein provided, rests wi them, and that they are hereby
directed to meet the requirement herein made at the earliest date
possible.
If deeds of relinquishments and accompanying papers as provided
herein, are filed in your offices, you will immediately transmit them
to the General Land-Office with special reference to these instructions.
Post these instructions in our offices, furnish copies thereof to the
local postmaster, and county and municipal officers, with the request
that. they be posted in their offices if convenient. Furnish copies
thereof to the local newspapers as news items, and give such other
publicity thereto as you may be able without incurring expense.
Very respectfully,
G. F. POLLOcK, Acting Comnnissioner.
Approved, July 5, 1906:
Ti-ios. RYAN, Acting Secretary.
NORTHEERN PACIFIC GRANT-ADJUSTMENT-ACT OF MAY 17, 1900,
EXTENDING ACTS OF JULY 1, 1898, AND MARCH 2, 1901.
REGULATIONS.

DEPARTMENT OF TiiE INTERIOR,
GENERAL LAND OFFICE,

Washington, D. C., July 6, 1906.
The act of May 17, 1906 [Public, No. 172], reads as follows:
That the provisions of the act of July first, eighteen hundred and ninetyeight (Thirtieth Statutes, pages five hundred and ninety-seven and six hundred and twenty), which provided for the adjustment by the Land Department of
conflicting claims to lands within the limits of the grant to the Northern Pacific
Railroad Company, and also the provisions of the act of March second, nineteen hundred and one, entitled "An act for the relief of settlers under the
public land laws to lands within the indemnity limits of the grant to the Northern Pacific Railroad Company," be, and they hereby are,- extended to include
any ona lUe settlement or entry made subsequent to January first, eighteen
hundred and ninety-eight, and -prior to May thirty-first, nineteen hundred and
five, in accordance with the erroneous decision of the Land Department rspecting the withdrawal on general route of the Northern Pacific Railroad between
Wallula, Washington, and Portland, Oregon, where the same has not since
been abandoned: Provided, That all lieu- selections made under this act shall
be confined to lands within the State where the private holdings are situated.
SEC. 2. That this act shall become effective upon an acceptance thereof by
the Northern Pacific Railway Company being filed with the Secretary of the
Interior.

proviWith the exception that the lieu selections made under
sions are confined to lands within the State where the relinquished
lands are situated, the act extends in terms the provisions -of the aets
-its
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of July 1, 1898, and March 2, 1901, to include any bona ffde settlement or entry made subsequent to January 1, 1898, and prior to May

.31, 1905,in accordance with the decisions of this Department respecting lands within the withdrawal on general route under the nap of
August 13, 1870, for the Northern Pacific Railroad, now Railway,
Company, and the limits on definite location of the company's branchline grant near Wallula, Washington, and those of the main-line
grant near Portland, Oregon.
The regulations issued under the acts of July 1, 1898, and March
2, 1901, supra, the former on February 14, and June 3, 1899 (28 L. D.103, 470), nd the latter on June 15, 1901 (30 L. D., 620), with the
exception above noted, will be followed in the adjustment of claims
under the new act.
*
Very respectfully,
G. F. PLLOCK, Acting Conmissioner.
Approved, July 6, 1906:
THos. RYAN, Acting Secretary.

WITHDRAWAL OF LANDS IN WAUSAU LAND DISTRICT, WISCONSINACT OF JUNE.2,
1906.

INSTRUCTIONS.
DEPARTMENT OF THE INTERIOR,
GENERAL LAND OFFICE

Vashington, D. C., July 7, 1906.
Register and Receiver, Wausau, i1isconsin.
GENTLEMEN: By executive order of June 22, 1906, the President
withdrew-and suspended from entry, settlement, or other forms of
appropriation under the public land laws, for the period of ninety

days from that date, all of the unappropriated public lands in the
Wausau land district north of township thirty-three.
This withdrawal was made in aid of Senate Bill 6462, which
became the act of June 27, 1906 (Public, No. 304), directing the Sec7
iretary of the Interior to cause patents to be issued to the State of
Wisconsin " for not more than twenty thousand acres of such unappropriated, unoccupied, non-mineral public lands of the United
States north of the township line between townships thirty-three
and thirty-four north, fourth principal meridian, as may be selected
by and within said State for forestry purposes." June 21, 1906,
this office, in anticipation of said withdrawal and legislation, directed

you by wire " not to allow any entries, locations, or selections for any
lands in your district situated north of township thirty-three, except
such selections as may be made by the State."

12
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In response to your communication of June 23, 1906, asking for
more definite instructions in the premises, have to advise you that
this order embraces all of the lands in your district north of the
townships mentioned which were not on June 22, 1906, settled upon,
entered, or otherwise appropriated under the public land laws, and
such other lands as may have been appropriated at that date, but
which during the period of ninety days thereafter may have been
released from such appropriation.
During the ninety-day period you may receive and suspend all
applications under the public land laws for these lands without
requiring a deposit of the usual fees and commissions. Such applications should be held subject to the right of the State to select the
lands covered thereby, and if the State fail to select such lands, you
should, after the expiration of the period mentioned, upon the payment of the required fees and commissions, allow the applications
thus suspended, if there be no other reason for their rejection; but,
if the State select any of the lands covered by any such application,
the application should be rejected.
When an application to enter is presented by a person who submits therewith a satisfactory showing of settlement prior to June
22, 1906, such application may be allowed, but the State should have
notice thereof, to the end that it may contest such clain, if it so desire.
Very respectfully.,
G. F. PoLLOK, Acting ConniSszoner.
Approved July 7, 1906:
THios. RYAN, Acting Secretary.

HOMESTEAD ENTRY-AMENDMENT TO CONFORM TO RESIJRVEY.

WILLIAM DOYLE.
Where prior to the submission of final proof and the issuance of final certificate
upon a homestead entry, a resurvey of the land is made, the entry should be
amended to conform to such resurvey, and the fact that the local officers
accepted final proof and issued final certificate. upon the entry without such
amendment having been made, will not prevent the Department requiring
the entry to be amended to conform to the lines as established by the resurvey at any time prior to the passing of the full legal title by the issuance of
patent.

Acting Secretary Ryan to the Commissioner of the General Land
(E. 0. P.)
: Ofce, July 10, 1906.
(F. L. C.)
An appeal has been taken to the Department on behalf of William
Doyle, claiming as transferee of Floyd F. Calhoun, from. your office
decisions of December 18, 1901, and May 10, 1905, respectively, requir-
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ing that the original homestead entry of Calhoun, made September
22, 1898, be amended to conform to the lines of resurvey approved
June, 1900.
The entry in question embraced the N. - SW. 4, NW. 4 SE. i, SW.
41
NE. 4, Sec. 17, T. 21 N., R. 36 W., 5th P. M., Broken Bow land district,;.;Nebraska, and commutation proof was submitted in support
thereof and final certificate issued thereon July 20, 1901. By the
NE. i,
resurvey it was developed that a portion of the said SW.
Sec. 17, is embraced in the entry of Jesse C. Crossley, and by said
Dresurvey the portion not embraced in the entry of Crossley, containing 26.71 acres, is described as lot 6. It Was as to this particular tract
the amendment of Calhoun's entry was requested, by your office letter
of December 18, 1901.
Calhoun after submitting commutation proof and obtaining final
certificate sold his interest in the land and the local officers.were
unable to serve him with notice of the action taken. By your office
letter of May 10, 1905, the local officers were directed to notify Calhoun or the other parties in interest that no patent could issue on the
land as described in the original entry of Calhoun and that in the
event no appeal was taken from said decision the correction would be
made by your office.
Counsel for Doyle contends that Calhoun, by virtue of his original
entry made prior to the approval of the plat of resurvey, acquired a
vested interest in the land covered thereby and that the Department
is now without authority to demand an amendment of the original
entry to conform to the lines of such resurvey. The only question
involved is one touching the claimed vested right of Calhoun.
In this connection it is to be observed that the approval of the plat
of resurvey was made more than a year prior to the issuance of final
certificate. It does not appear from the record now before the Department, except inferentially, that the proof submitted has yet been
acted upon by your office.
Counsel for claimant rely upon the decision of the supreme court
in the case of Cragin V. Powell (128 U. S., 691) to sustain their contention made relative to the lack of authority in the Department to
disturb vested rights, but nowhere in said decision is to be found any
language which would bring the rights of Doyle, or his grantor Calhoun, within that class. The issuance of final certificate by the local
officers does not of itself pass the complete equitable title to the land,
but their action is subject to review by the Secretary of the Interior.
This supervisory power carries with it the authority to correct or
revise their action if found to be contrary to the proper administration of the law. In other words, it remains with the Secretary of tLe
Interior, acting through the land department, to determine when the
equitable title passes from the government, and the power there vested
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in him is retained until the passing of the full legal title by the issuance of patent. This doctrine was announced by the supreme court
in the cases of Ordhard v. Alexander (157 U. S., 372, 383) and Brown
v. Hitchcock (173 U. S., 473). In the case last cited it Was held:
The Government holds the legal title in trust for him, and he may not be
dispossessed of his equitable rights without due process of law. Due process
in such case implies notice and a hearing. But this does not require that the
hearing must be in the courts or forbid an inquiry and determination in the
land department." Orchard v. Alexander, 157 U, S., 372, 383.
But what we do affirm and reiterate is that power is vested in the Department to determine all questions of equitable right or title, upon proper notice
to the parties interested, and that the courts must be resorted to only when the
legal title has passed from the government.

At the time of the approval of the plat of resurvey Calhoun had
not submitted proof nor received final certificate. The equitable title
had not then passed to him. Until then it was clearly within the
power of the land department to require him to correct his entry to
conform to the lines of the new plat of survey. The acceptance of
-the proof and issuance of final certificate by the local officers without
requiring such correction, was erroneous, and added nothing to the
right Calhoun already possessed, which was. purely an inchoate one.
Had the full equitable title passed prior to the approval of the plat
of resurvey the claim of counsel touching the vested character of the
right of Calhoun would be recognized. But a naked homestead
entry in itself confers no such right as against the government, and
until the inchoate right thus secured ripens into a vested equitable
one, any errors made touching the same may be corrected by the land
department (Cragin v.. Powell, supra, p. 699; Michigan Land &
Lumber Co. . Bust, 168 U. S., 589, 594, and cases cited). The final
certificate is only conclusive evidence of the equitable title when it has
'beel issued in strict accordance with law, and this is a question
proper for the land department to determine. The certificate in
question could not have been properly issued. The amendment asked
by your office should, perhaps, have been. made by Calhoun at the
time proof was offered but the fact that it was not so made will not
prevent the Department requiring it at any time prior to the passing
of the full legal title by the issuance of patent, and Doyle's position
isno better in this respect than was that of his grantee. The Department is clearly of opinion the action taken by your office is in accord
with the proper administration of the public land law and that at.
the time the plat of resurvey was approved, Calhoun, not then having
submitted proof, had no such vested right in the land in question as
would defeat such action. The decision appealed from is therefore
hereby affirmed.
-
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FINAL PROOF-DESERT-LAND ENTRY-CULTIVATION.
MARY MUmTRo.
Where it appears from the final proof submitted on a desert land entry that
there has not been actual tillage of oe-eighth of the land, and it is not
conclusively established. that the climatic and physical conditions are such
that crops other than native grass can not be successfully produced thereon,
-and the proof fails to show he quantity of hay per acre produced from
native grass by irrigation, or, whether it is of merchantable value, the
showing is not such as will justify the land department excusing actual
tillage of one-eighth of the land and accepting the proof as sufficient.

Acting Seeretary Ryan to the Cornqzissioner of the General Land
(F. L. C.)
0fiee, July 13, 1906.
(E. F. B.)

*

.

By decision of July 17, 1905, you rejected the final proof submitted
by Mary Munro, September 14, 1904, upon her desert-land entry,
made September 21, 1900 for the,W. 2 SW. 1, Sec. 22) the S.- NE.
, SW. 4 NE. , and NE. 4 NW. , Sec. 28, T. 2 N., R. 57 E., Miles
City, Montana, embracing three hundred and twenty acres, and required her to make supplemental proof showing that one-eighth of
the land embraced in her entry has been cultivated by tillage of the
soil which may include hay "raised from domestic grass."
The proof shows that claimant has a water right to ten cubic feet
of water from a tributary of Beaver Creek; that she has conducted
water upon the land by means of dams and ditches, the main canal
being four or five feet wide and eighteen inches deep, with laterals
upon the different subdivisions equaling in value three dollars per
acre; and that water has been distributed through such ditches on
each legal subdivision for two seasons during the months of March,
April,- and May, sufficient to flood the land. For two seasons the
water was not obtainable on account of drouth. 'It is also shown
that about one hundred acres of the land has been reclaimed, and
for the two seasons when the land

-

as irrigated claimant culti-

vated about ten acres-in corn and vegetables and raised a paying
crop of hay.
Your office required claimant to show that the hay was raised
from domestic grass upon a sufficient number of acres, which, added
to the ten acres cultivated in corn and vegetables, won]d make
one-eighth of the entire area of the entry. This was required as a
compliance with that provision of the amendatory act of March 3,
1891 (26 Stat., 1095), " that proof be further required of the cultivation of one-eighth of the land."

Claimant appeals from your decision upon the ground that the

raising of a crop of hay by irrigation, regardless of the particular
kind, has heretofore been held sufficient under former decisions of
the Department. She accompanies her appeal with her affidavit,
corroborated by three other witnesses, stating that the water supply
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in southeastern Montana is not sufficient for raising hay from domestic grasses; that the storage of water in the spring from usually dry
streams or water-ways is necessary to secure sufficient water to produce a paying crop of native grasses, such as blue stem or wheat
grass, which is the best paying crop that can be produced in that
country, and does not require as much water as so-called domestic
grasses; and that to require the raising of such crops in that country:
as need a great amount of irrigation would be prohibitory and
work a great hardship on those who are endeavoring to comply with
the law.
In transmitting claimant's appeal, the local officers have presented
a very intelligent statement of the conditions existing in the country
in which this claim is located, with a view to acquainting your office
with the difficulties that must be encountered by desert-land entrymen in that locality, if the production of crops by actual tillage be
required. They state that the breaking of the land and seeding it
to alfalfa and other grasses involve an expense that the settler can
not meet, because such crops do not respond profitably for two and
sometimes three years, and the irrigation of newly-broken lands
brings a crop of weeds that has to be worked out; so that the settler
naturally turns to native hay for a crop. Their conclusion is, that
the promotion and increase by irrigation of the natural growth of
the grass found on the land is the most profitable crop, and furnishes the most practical evidence of reclamation.
The act of March 3, 1877 (19 Stat., 377), did not require cultivation as a condition to the perfecting of title to desert-lands. It
simply required that water should be conducted upon the land by a
claimant having a right to the use of such water, and provided
thatupon making satisfactory proof to the register and receiver of the reclamation
of said tract of land in the manner 'aforesaid, and upon the payment to the
receiver of the additional sum of one dollar per acre,
the same shall be issued to him.

.

.

.

a patent for

While proof that water had been conducted to the land in sufficient quantity to irrigate and reclaim it was deemed such a compliance with the act of March 3, 1877, as to entitle the claimant to a
patent, the question was still to be determined as to what constituted
satisfactory proof that water in sufficient quantity had been carried
to the land to effect its practical and permanent reclamation. While
under that act the actual application of the water to the land and
the raising of a crop were not a condition to the perfecting of the
right to a patent, it was proof of that condition, and it was held to
be the most satisfactory proof. (See George Ramsey, 5 L. D., 120;
Charles H. Schick, Ib., 151.)
It is evident that the provision in the amendatory act requiring
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proof of the cultivation of one-eighth of the land, was prompted by
this view and was intended to impose as a condition to the pDerfectingy
of title actual tillage as roof of reclamation. Hence, the Departmpnt, in " Instructions" of February 17, 1904 (32 L. ., 456), said
that it is not enough that the claimant has aniabsolute right to sufficient water to irrigate the land and has conducted it to and di's
tributed it upon the land b a ssteil of anals and ditches adequate
for that, purpose; but he must also show actual tillage of one-eighth
of the'land and that it has been actually irrigated fo r a sufficient
period of time to demonstrate the sufficiency of the water supply and
the effectiveness of the systern.
Proof which shows that because of irrigation there s on the land "a mharked
increase in the growth of grass," or that " grass sufficient to support stock has
been produced on all the land," will not be accepted as showing a compliance
with that provision of the amendatory act of 1891 (26 Stat., 1095), " that proof
be further required of the cultivation of one-eighth of the land." Actual tillage
must as a rle be shown. If, however, it e shown, and it must be made to
conclusively so appear, that because of cliamatic conditions crops other than
grass can ot be successfully produced, or that actual tillage of the soil will
destroy or injure its productive qualities, the actual production of a crop of
hay of merchantable value, as a result of actual irrigation, may e accepted as.
sufficient compliance with the requirement as to cultivation.

The finial proof in this case only states that a paying crop" of
hay has been secured. No answer is m1ade to the qiestion, in the
final proof as to the quantity per acre of hay produced by irrigfation;

so that it is impossible for the Departmient to determine whether the

conditions exist that would justify it in accepting the showing
herein as excusing actual tillage of one-eighth of the land, it not
being shown that the crop of hay securedis of merchantable value~
nor can the general statementsas to the conditions existing in this
locality be: accepted as coniclusively establishing such climatic conditions that crops other than native grass can, not be successfully
produced.
Again, it appears from the final roof that only one hundred acres
of the whole amount covered by the entry have been reclaimed,
although it is shown by'said proof that only "a. small portion on the
northest sde' inosucpible of irrigation.
It may be that if a further opportunity were given to this claimant
she: might supplemenlt her former poof by more definite evidence
as to the actual condition of the soil found on the land covered by hr
entry with respect to tillable qualities, as well as a miore satisfactory
showing as to the value of the crops she ecuired througoh irrigation.
She should also show by legal ubdivisions the land she has actually
reclaimed, and ou are instructed to give her .an opportunlity to
submit such supplemental, roof, if she desires.
The decision of y~our office is accordingly modified.
580-VOL 5-06 .mvx2
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CONTESTANT-PEF EIENCE RIGHT.

GOTEBO TOWNSITE v. JONES ET AL.
Where a second contestant charges failure on the part of the entryman to comply with law and also collusion between the entryman and the first contestant, and the entry is anceled as the result of the first contest, the
second contestant is not entitled to a preference right of entry notwithstanding he establishes collusion as charged and the first contestant is held
for that reason to have acquired no preference right..

Acting Secretary Ryan to the Cornmissioner of the General Land
(F. L. C.)
Ofce, July 14,1906.
(P. E. W.)
August 6, 1901, Blanche Jones made homestead entry, No. 18, for
the NW. , Sec. 22, T. N., R. 16 W., Elreno, Oklahoma Territory,
and August 7, 1901, Bird Pyle filed his affidavit of contest against
said entry charging that it was speculative and for the benefit of
another party.
October 8, 1901, Z. L. Burton filed his affidavit of contest making
a similar charge against said entry and also alleging that Pyle's
contest was collusive and fraudulent.
A hearing was had, January 7, 1902, on Pyle's contest. The. defendant failed to appear and upon the testimony submitted by Pyle
the' local officers recommended the cancellation of her. said entry.
Burton, who had been allowed to participate in the hearing as intervener, submitted testimony tending to show collusion between Pyle
and Jones, but the local officers held thereon that Birton had been
erroneously allowed to intervene and postponed any consideration
of the evidence furnished by him until such time as it should be
properly before them by reason of an attempt by Pyle to exercise
his preference right of entry as a successful contestant.
By your office letter of October 17, 1903, the entry was canceled
and the case closed as to Jones, and it was further held that the evidence submitted by Burton showed collusion between Pyle and
Jones and that Burton was entitled to a preference right of entry.
From that action Pyle appealed to te Department on December 8,
1903, prior to which date, on November 7, 1903, Burton made application to enter the described land as a homestead, and on November
20, 1903, eight other persons, as townsite occupants and claimants
of the same, with other lands, filed their protest against the " allowance of an entry upon said tract of land by any persons other than
said townsite claimants."
August 3, 1904, the Department, without knowledge of. said townsite claim, rendered a decision (not reported) arffming your said
office decision of October 17, 1903. Said departmental decision was
subsequently recalled and held suspended until further direction,
-
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attention having been drawn to the fact that said towrisite claimi was
pending before your office.
January 22, 1904, notice was filed of intention to make townsite
proof, and on MarchS, 1904, such proof was submitted without any
objection. July 22, 1904, the towlnsite claimants applied for permission to intervene in the case of Burton and Pyle versus Jones, and ol
August 29, 1904, the case was remanded to your office for action upon
the application to make townsite entry for said land and to intervene
in said case.
By departmental letter of February 21, 1905, your office was further advised that the. suspension of' the said departmental decision
was intended to operate only to prevent Burton from making entry
until the townsite applicants could be heard, and not to vacate the
* decision or reopen the controversy between Burton and Pyle. Your:
office was further directed to promulgate the said departmental
decision, but to withhold action on Burton's application to enter said
* land, and to take the necessary action to determine the respective
rights thereto of Burton and said townsite applicants. Such action
was accordingly taken, and Pyle having taken no further ation, the
case was closed as to him. The respective rights of Burton and the
townsite claimants were considered in your office decision of June 30,
1905, wherein it was held that Burton under the circumstances of the
case had lost no rights and was not debarred from asserting his claim,
* by reason of his failure to appear and protest when the said towusite
proof was submitted.V
A hearing was thereupon ordered to. determine how many people
were residing on the land in question on November 8, 1903, the subdivisions actually occupied, and the improvements then on the same.
Such earing was had and the record was forwarded by the local
officers without decision or recommen dation thereon.
January 22, 1906, your office held thatthe townsite people have the better claim to the land, being actual settlers
thereon, as against him [Burton], a subsequent applicant.

* The townsite entry was allowed, and from that action Burton has
appealed to the Department. Pending consideration of the appeal
there was filed, on June 9, 1906, the sworn statement of S.. J. Lea,
* alleging that on November 4, 1905, placer mining claims were located
by himself and W. S. Baxter on the SE. 1 and SW. js, respectively,
of the quarter section of land in controversy herein, and that the land
in said subdivisions is of mineral character, and asking permission to
intervene in the present case to prove their said mineral claims before
a final decision herein. However, by the allowance of townsite entry
'and patent no injury can result to rights of bona fde mineral claimants existing at the date of the townsite entry (Sec. 16, act of March
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3, '391 26 Stat., 1095, 1101; Nome & Sinook Co. et al. v. Townsite of
*Nome, 34 L. ID., 102, 104); and in the absence of an application for
-1mineral patent no occasion exists for a hearing upon the mineral
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From the. townsite proof submitted on March 5, 1904, it appears
that the town of Gotebo was duly incorporated on January 7, 1904,
Iwith corporate limits including all of said NW. , Sec. 22; that the
land was surveyed on August 6, 1901, into lots, blocks, streets and
alleys and all of the lots were taken; that prior to October 6, 1901,
the date of Jones's entry, there were from six to fifteen residences:
erected on the land, worth, together with other improvements,.
$15,000, and there was then a population of sixty or more persons;
;and that on March 5, 1904, there were thirty-three residences, a
church, a schoolhouse, the total improvements worth; $25,000, and
the population about 125 persons.
* At the further hearing ordered by your office letter of June 30,
1905, it was stipulated in writing signed by counsel for the townsite
claimants and for Burton that the following statement of facts
should be the record evidence in the case between them:

i X:

:-*

0

That on the sixth day of August, 1901, the Southwestern Mutual Townsite
Company surveyed and platted the land in controversy as a part of the townsite of Harrison (now Gotebo) O. T. That on that day the said land began to
be settled by persons holding lot certificates issued by said company and continned to be settled by such certificate holders and other persons until on the
5th day of November, 1903, the settlements and improvements thereon were as
8
shown by the- following statement.

The said statement specifies by name, and number in family, 1
persons then living on. the land, and it is added that said townsite
company long since became extinct.
The facts thus admitted leave for consideration simply whether
the filing of Burton's affidavit of contest against the Jones entry on:
October .8, 1901, and his showing of the collusive nature of Pyle's
contest gave him a preference right to enter this land when the Jones
*entry was canceled, notwithstanding the said townsite settlement and
occupancy then existing on the same.
In its former decision herein, the Department, after holding that
Pyle was eliminated from the controversy, said that "the only
imatter remaining in issue was between Burton and the townsite
occupants as to the right to make entry of the land."
In view of the said agreed facts it is clear that at and prior to the
date of Burton's homestead application, November 7, 1903, the land
in question was actually occupied for townsite purposes and was not
subject to homestead entry. The Department is further clearly of
the opinion that, the Jones entry having been canceled as the result
of the Pyle contest, Burton acquired no preference right of entry by
reason; of his contest, although he defeated the preference right of
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Pyle. The act of May 14, 880 (21 Stat., 140), bestowed the preference right of entry only upon the contestant who paid the contest
fees and procured the cancellation of the entry.. In the case of
White v. Linnemann (23 L. D., 379) it was expressly held that the
junior contestant was not entitled to notice of cancellation under the
prior proceedings and that his application, filed with his contest,
secured
no right even if the uccessful contestant failed to exercise
his preferred right. And, manifestly, his application subsequently
filed, secures no right unless he is the first legal applicant after the
.cancellation of the former entry. The record evidence showing that
his application was made in the face of an existing settlement and
occupancy of the land for townsite purposes, it was properly held
subsequent and subject thereto.
The townsite proof which was suspended to await the final outcome of the then pending contest of Pyle against Jones will be
returned to the local office for examination and allowance, your said
decision being hereby affirmed.
RAIROAD GRANT-SELECTION-ACT OF JUNE 22, 1874.
DRESSEL V. OREGON AND CALIFORNIA

R. R. Co.

Selections by a railroad company in lieu of lands relinquished under the provisions of the act of June 22, 1874, may be made of lands in either oddor even-numbered sections.
o4tng Secretary Ryan to the Commissioner of the General Land
(F. L. C.)
Office, July 15, 1906.
(E.JJ H.)
-The above-entitled case is before the Department upon the appeal
of George
C
H. Dressel from your office decision of February 15, 1906,
sustaining the action of the local officers in rejecting his homestead
application, tendered April 18, 1905,. for lots .3 and 4 and the E. jVof
SW. I of Sec. 8, T. 1 S., R. 5 E., Portland, Oregon, land district, for
conflict with the selection thereof. by the Oregon and Clifornia;
Railroad Company on March 14, 1877, under the act of June 22, 1874
(18. Stat., 194), entitled, "An act for the relief of settlers on railroad
lands."
It appears that Dressel tendered a similar application for the
above-described tracts on July 18, 1901, which was rejected by the
local officers, and their action was sustained by your office upon
appeal thereto. No further appeal having been taken, the case was
subsequently closed and the land patented to the railroad company
on June 21, 1902..i
The claim made on behalf of Dressel under his former application
and in the present one is that' the railroad company's selection of
said tracts was invalid, because the same are a part of 'an even-
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numbered section within the primairy limitsof its grantof July 25,
1866 (14 Stat., 239), and said contention seems to be based upon the
understalding that the company's selection was made under the
indemnity provisions of said grant.
The selection in question, however, was not an indemnity selection
under that act, but a lieu land selection under the act of June 22,
1874, supra, wherein it is- provided that if any of the lands granted
to any railroad company or to the State for its benefitbe found in the possession of an actual settler whose entry or filing has been
allowed under the preemption or homestead laws of the United States subsequent to the time at which, by the decision of the land office, the right of
said road was declared to have attached to-such lands, the grantees, upon a
proper relinquishment of the lands so entered or filed for, shall be entitled to
select an equal quantity of other lands in lieu thereof from any of the public
lands not mineral and within the limits of the grant not otherwise appropriated
at the date of selection, to which they shall receive title the same as though
originally granted.

In the case of The Gulf and Ship Island R. R Co. 'f. The United
States (22 L. D., 560), it was held. that " for the lands relinquished
under the act of 1874, the company is entitled to select lieu lands
from the odd or even sections anywhere within the primary or
indemnity limits of the unforfeited portion of the grant."
The selection of the company was therefore proper. and the land
rightfully patented thereunder. Your office decision is accordingly
affirmed.
MINING CLAIM-LODE LINE-END LIN:ES.

BELLIGERENT AND OTHER LODE MINING CLAIMS.,
There is no warrant in the mining laws for extending, arbitrarily and without
any basis of fact therefor, the vein or lode line of a location in an irregular
and zigzag manner for the purpose of controlling the length or situation
of the exterior lines of the location to suit the convenience, real or imagined,
of the locator.
The end lines of a lode location must be straight and parallel to each other, and
when at right angles with the side lines may not exceed six hundred feet
in length.

The mining laws contemplate that the end lines Qf a lode claim shall have substantial existence in fact, and in length shall reasonably comport with the
*width of the claim as located.

Acting Secretary Ryan to the Commissioner of the Genzeral Land
(A. B. P.)
Offiee, July 16, 1906.
(F. L. C.)

-

;;*

December 27, 1902, William Northey made entry for a group of
contiguous lode mining claims, composed of the Belligerent, the
Belligerent Fraction, the Belligerent No. 3, the; Belligerent No.- 4,:
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and the Bull Hill Fraction, survey No. 1673, Rapid City, South
Dakota.
March 9, 1904, your office directed that the deputv mineral surveyor
who made the survey be required to furnish an affidavit stating
whether the Belligerent location actually embraces an apexing vein
or lode with varying courses as shown on the official plat accompanying the entry papers; or if such vein or lode consists of what is
known as a "blanket vein," to so state. Subsequently the surveyorgeneral forwarded to -your office his certificate, stated to be based
upon the sworn report of the deputy mineral surveyor, setting forth
"that the surface of the claim is embraced within the flat formation
and that the deposit is what is known as a 'blanket vein '."
By decision of April 17, 1905, your office, after observing that by
the official plat the indicated lode line of the Belligerent location,
instead of beiig straight, is represented by varying courses and in
zigzag form, and that the westerly end line of the location is but
two inches in length; and stating that the manifest purpose of so
indicating the vein or lode ine is to obtain more surface ground than
is contemplated by the statute, held, in substance, that an amended
survey of the claim would be required to represent the line of the vein
or lode as running in a straight course and to show the side lines
not more- than six hundred feet apart at any place. Directions were
given that the entryman be notified of the requirement and that in
the event of default in respect thereof, and failure to appeal, his
entry would be canceled without further notice. The entryman has appealed. He alleges, in substance, that your
office is without authority of law to require an amended survey for
either of the purposes stated.
The question thus presented was considered and decided by the
Department in the recent case of Jack -Pot Lode Milling Claim (34L. D., 470). In that case it appeared, as also appears in this, that
the mineral deposit on account of which the claim was located was of
the,-flat or blanket formation. There was extended on the official
plat, as is likewise done here, an assumed vein- -or lode line of three
courses and of zigzag form, apparently on the theory that a greater
width -of surface than six hundred feet could be thereby included
within the side lines of the location. The contention by the mineral
claimant was the same as the contention here, and was based upon
the same authority, namely, the case of Homestake Mining Company
(29 L. D., 689). In passing upon the question the Department said.:
The appellant contends, in substance, that the present survey accords in
principle with the doctrine of the case of Homestake Mining Company (29
L. D., 689), and therefore should be accepted. In that case there were a number of exclusions from the claim applied for, leaving two small tracts widely
separated from each other, for which entry had been allowed, though it appeared

*
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that the point of principal discovery had gone with the exclusions. It was
shown that the claim was located upon a horizontal or blanket lode which
covered the entire area within the limits of the side and end lines, as well the
said two small tracts as the.point of principal discoveyy and other excluded
portions of the claim. One of the questions was whether the locations could be
sustained notwithstanding the loss of the point of original discovery. As the
ore body was shown to extend uninterruptedly over the entire claim, including
the two small' tracts, the Department considered the apex of the lode as coextensive with the distance between the side lines of the location, and held,
that the loss of the original or principal. discovery by its inclusion in some other
mineral claim did not affect the validity of the location. ' The case goes no
further, and is in no sense authority for the proceeding attempted in the case at
bar. There is. nothing in the principle to justify the extension of the lode line
.in the zigzag form here presented, whereby the distance. between the side lines
of the claim is made to exceed the maximum width of six hundred feet allowed
by law in the location of vein or lode clainis. (See 2320, Revised Statutes.)
The ruling in

that case is

decisive and controlling here, and in

aaccordance therewith the decision of your office'on the point stated is
affirmed.

*

f

There are other objections to the entry, however, to which attention
*has not been called by your office. In 'addition to the fact that one
of the indicated end lines of the Belligerent location is only two
inches long, a matter which though mentioned was apparently not
deened material, the other end line is represented in the field notes
and on the plat to be over nine hundred feet in length and as a con
sequence the location is of such irregular shape that at one point the
distance between the side lines is approximately eleven hundred
feet. And further, the northerly end line of the Belligerent No. 3
location, as represented in the field notes and on the official plat, is
over eleven hundred feet in length, the supposed vein or lode line
being indicated by varying courses in zigzag form and in such manner (presumably purposely so) that at no point would the distance
from such vein or lode line to either of the side lines, if measured
at right angles with the incident' course of the vein or lode line, be over three hundred feet. And further'still, the northerly end line
of the Belligerent'No. 4 location is represented as only two inches
in length, whereas the average width of the location is approximately
four hundred and fifty feet; and the northerly end line of the Bull
Hill Fraction location is represented as only five feet in length,:
whereas the average width of that claim is approximately two hundred and fifty feet.
A situation of similar nature was also presented in the case of
Jack Pot Lode Mining Claim, above referred to. One of the end
lines of the claim there involved was less than three inches in length
while the length of the other was over eight hundred feet. The
'Department held under the facts of that case that neither line could
be aqepted as'an end line within the meaning of the law (sections:
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2320 and 2322, Revised Statutes); that under the restrictive provisions of the statute (Sec. 2320) vein or lode claims may not lawfully
exceed six' hundred feet in width, and therefore, especially in ase
of a location upon a horizontal or blanket vein, the end lines of the
.ocation may not exceed that distance in length unless there be some 2
justifiable reason for it, which did not there appear; and that within
the contemplation of the statute end lines, which are required to be
parallel to each other and re important features of .a vein or lode
location, must have substantial existence in fact and length, and
reasonably comport with the width of the location.
The principles of the decision in that case are equally applicable
here and are decisive of the invalidity of the entry in question as. to
every location of the group except the Belligerent Fraction.
The northeasterly end line of the Belligerent and the northerly end
line of the Belligerent No. 3 in their respective extensions beyond
six hundred feet in length are without justification in the record and
were apparently so extended for purposes not within the purview of
the mining. laws as applicable to vein or lode claims.
The southwesterly end line of the Belligerent and the northerly
end lines of the Belligerent No. 4 and the Bull Fraction are severally
obnoxious to the principle that end lines are required to be of a substantial nature. These are not end lines within the intendment of
the law.
There is no warrant in the statute for extending, arbitrarily and
without any basis of fact therefor, the vein or, lode- line of a location in an irregular and zigzag manner, such as here attempted,
merely for the purpose of controlling the length or situation of the
exterior lines of the location to suit the convenience, real or imagined,
of the locator.
That the course of a vein or lode as actually found to exist in the
earth, either by its outcrop at the surface or by exploration beneath
the surface, may rightly control or determine the manner of the
location, within the prescribed limitations as to length, width, and
end lines, there can be no doubt; and in order to conform the location to the actual course of the vein or lode the side lines may be
irregular, and the location is not required to be in any particular
form except that the end lines must be straight and parallel to each
other. But it does not follow that a locator upon what is known as
a blanket vein, where the ore body covers the entire area within the
limits of the side and end lines, and the apex of the vein is therefore
to be regarded as co-extensive with-the space between the side lines,
and every part or point of such apex as much the'middle of the
ve in as any other part (Homestfake Mining Company, 29 L. D., 689),
may assume, contrary to the fact, that an, apexing vein exists in
certain portions of his claim as distinguished from other portions,
-.
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and that the course of such vein runs in such irregular and zigzag
manner as best to suit his purposes in laying the side and end lines
of his location, whatever such purposes may be. To so hold would
be to in effect say that a mineral locator may, for purposes of location, assume the existence of a thing which upon the accepted facts
he is bound to recognize has no existence, a proposition obnoxious
to every sense of right and wholly without warrant in any principle
of the mining laws.
In this case the entryman has shown by the certificate of the surveyor-general, based on the sworn statement of the deputy mineral
surveyor who surveyed the claim, that the ore deposit is of the flat
0 formation and what is known as a blanket vein and yet in the location and survey of the several claims of the group he has undertaken
to assume that an apexing vein exists l6ngthwise with each location
at or about the center and for the full length thereof, distinct from
any other portion of the location, and that such vein extends in varying courses in zigzag form (resulting in the-irregular shape of the
locations and the improper and insufficient end lines, herein pointed
out); and upon this arbifrary assumption,tutterly at variance with
the oath of the deputy mineral surveyor and the official certificate of
the suveyor-general; he bases his claim of right to a patent for the;
entry as it stands.
The Department can not recognize such procedure as within the
contemplation of the mining laws. As to all the locations except the
Belligerent P raction-the entry is clearly unlawful and with the exception of that claim must be canceled unless the survey shall be amended
in such manner as will meet and overcome the objections here stated.
There can be no arbitrary or iron clad rule to govern the laying of
end lines in all cases, other than this: They must be straight and
parallel to each other (Sec. 2320, Revised Statutes ; Walrath v.
Champion Mining Coipany, 171 U. S., 293, 311), and when at
right angles with the side lines they must not exceed six hundred
feet -in length. In other respects every case must more or less depend upon its own facts and the conditions and circumstances surrounding it. In this case it is sufficient to say, as already pointed ou1t,
that there is nothing to justify the length, over and above six hundred
feet, of two of the end lines held to be objectionable, and that te
others can not be regarded as end lines because not lines having any
substantial existence in fact. Both classes are condemned by the
principles applied in the case of Jack Pot Lode Mining Claim, supra.
It is settled law that the lines of a junior lode location may be laid
within, upon or across the surface of a valid senior location for the,
purpose of securing and defining rights under the junior location
not in conflict with any rights under the senior location, subject only
to the qualification that no forcible entry is made (Del Monte Mining
-
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Company v. Last Chance Mining ompany, 171 U. S., 55, 59, 85);
and the Departnent has held the- principle to apply even where the
senior location had been patented prior to making the unior location'
(Hidee Gold Mining Company, 30 L. D., 420). Akssuming the group
of claims here in question to be surrounded in part by other locations,
as vould seem to be the case from the official plat of survey, there is
ample authority under the decisions referred to for laying the end
lines of the several locations in such nnaier as to bring them within
the principles herein expressed, there being nothing in the record to
indicate that this may not be peaceably done.
The order for an amended survey will be enlarged so as to embrace
all the locations except the Belligerent Fraction, and if not complied.
with the entry, will be canceled to the extent here held to be invalid.

MINING CLAIM-PATENT PROCEEDINGS-DrnTGENCE.

COPpER BULLION AND MORNING STAR LODE MINING CLAIMS.
The decisions of the Department holding that the provisions of the mining laws
relating to the patenting of mining claims contemplate and require that an
applicant for patent shall proceed with diligence to complete his patent
proceedings, and that a failure to do so. constitutes a waiver of all rights
under such proceedings, are notice to' the world and mineral applicants
*
must govern themselves. accordingly or suffer the consequences.

Acting Secretary Ryan to the Commissioner of the Genleral Land
(F. L. C.)
Offee, July 16, 1906.
(A. B. P.)
May 24, 1904, the Copper Bullion Mining Company (hereinafter
called the company) made. entry for the Copper Bullion and the
Morning Star lode mining claims, survey No. 623, Spokane, Washington. The application for patent, upon which the entry was allowed,
was filed November 5, 1901, and the publication of notice, which
commenced November 9,-1901, was regularly continued for the required period of sixty days. and no adverse claim was filed.
November 11, 1904, one Joseph Bierl filed a protest against the
entry, alleging the re-location by himself, March' 14, 1904, of the
.Copper Bullion claim on the stated- ground of abandonment and
failure to comply with the requisite conditions as to annual expenditure in labor and improvements as to that claim for the year 1903

and prior thereto.

'

.

'

By decision of February 11, 1905, your office, in view of said protest,. and of the delay in the completion of the patent proceedings,.
directed that the company be allowed sixty days from. notice within
which to show cause why its entry should not be' canceled as to the
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Copper Bullion claim, in default whereof, and of appeal, it was:
stated the entry would be so canceled.
The company thereupon appealed. 7Since thappeal there has been
filed here by Bierl a withdrawal of his said protest.
The record shows that over two years elapsed after the expiration
of the period of publication of notice of the application for patent,
before there was any effort by the company to complete the proceedings. It appears that on February 10, 1904, the local officers called
upon the company to show cause why its application should not be
rejected because entry had not been seasonably made, and it was in
response to such notice that the company first applied to nake entry.
The affidavit of the company's agent was filed stating in substance
that entry had not been previously made because affiant had been 'absent in the East on business for the company during the greater part'
of the two years then last past; that the tatter had escaped his
attention at 'the only time it ould have been attended to; and that
the delay was due to circumstances over which he had no control.
Certain affidavits to the effect that over $300 had been expended in
work on the; claims during each of the years 1902 and 1903 were also
filed. It was upon this showing that the local officers allowed the
entry.
The decision of your office rejects the showing as insufficient as to
the Copper Bullion claim only, and this apparently because of the
alleged relocation of that laim by the protestant Bierl..
The Department has held in numerous decisions that the provisions
of the mining laws relating to the patenting of mining claims contemplate and require that, an applicant for patent shall proceed with
diligence to complete his patent proceedings, and that a failure to do
so constitutes a waiver of all rights under such proceedings; also
that the annual expenditure in labor and improvements on a mining
claim is a matter committed exclusively to the courts for determilation, and the land department can make no adjudication in respect
thereto. (The Marburg Lode Mining Claim, 30 L. ., 202, and
'decisions cited; Cleveland et al. v. Eureka No. 1 (old Mining and
Milling Company, 31 L. D., 69; Lucky Find Placer Claim, 32 L. D.,
200, and decisions cited; Ring v. Montana Loan and Realty Company, 33 L. D., 132.)
i
Under the principles thus repeatedly announced it is clear that
the entry was improperly allowed by the local officers, and should
not have been sustained by your office as to either of the claims. So
far as the record shows, there was no obstacle or barrier to prevent
the completion of the patent proceedings 'within the calendar yearf
( 1902) in which the publication of notice of the application for
patent was completed, and no reason other than neglect or lack of
attention is urged by the company as an excuse for its failure in this

0
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respect. The affidavits filed on behalf of the company, in which it
was sought to show that the required annual expenditure in labor.
nd improvements had been made fr :the years 1902 and 1903,.presented no matter for legitimate consideration by the land department,
and were therefore without legal effect for any purpose.
The entry cannot be sustained as to either of the claims embraced*
in it, and thef same is hereby canceled. The withdra-wal by Bierl of
-his protest- is wholly immaterial and does not affect the questio in
any, mai er.. The company did not proceed as required by law to,
complete. its patent proceedings and the result is due solely to its
own neglect. The departmental decisions on the subject are notice
to the world and have been ever since the decisions of 1899 in the.
cases of Cain et al v. Addenda Mining Company (29 L. D., 62), and
P. Wolenberg et al. (Id., 302), and mineral applicants must govern
themselves accordingly or suffer the consequences.

ARID LAND-IIOMIESTEAD ENiTRY-RELINQISHMENT-ACT OF JUNE 17,
1902.

IxSTRCTIONS.
The relinquishment of a homestead entry within the irrigable area of an irrigation project under the act of June 17, 1902, where the entryman is in
default in the lpaynent of any annual instalment, does not relieve the land
:of such charge, and a succeeding entryman takes it subject thereto.

Acting Secretary Ryan to the Director of the Geological Siurvey,
(E. F. B.)
July 16, 1906.
(F. L.uC.)

*

:

*

Your letters of April 30, 1906, relative to the sale .of relinquishiments lby persons who have made entries of lands within irrigation
projects, were referred to the Commissioner of the General Land
Office. A copy of the report thereon is transmitted herewith for
your information.
You suggest that the successful operation of the Reclamation Act,
in regard to the recovery of moneys expended in the construction of
the works, is threatened with danger from the indiscriminate sale
of relinquishiments, and you submit two propositions which if adopted
will in your judgment tend to abate the evil.
First, that upon the filing of a relinquishment for lands included
within a reclamation project no entrv shall be received thereon for
a period.of 60. days from the filing of the relinquislhment in the local
land office; that during said period of 60 days a notice of the filing
of such relinquishment with a description of the landIshall be
conspicuously posted in the local land office; and that during said
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period of 60 days the land shall be subject to settlement only and
that' the register and receiver shall forward with any entry made
-for such lands a certificate as to the posting of such notice.
Second, that after the relinquishment of an entry for lands within
a reclamation project in connection with which a water right application had been filed, the succeeding entryman must file a water right
application simultaneously with his entry, and the charges payable
thereon shall become due at the beginning of the next irrigation season to be fixed'definitely for each project.
The Commissioner of the General Land Office approves- of the
last proposition to make the charges payable at the beginning of the
irrigation season, but urges as an objection to the first proposition
that it would contravene the provision of the first section of the act
of May 14, 1880 (21 Stat., 140), that upon the filing of a relinquishment in the local office " the land covered by such claim shall be open
.to settlement and entry without further action on the part of the
Commissioner of the General Land Office."
The Department is not impressed with the necessity or practicability of either proposition, nor does it anticipate that the successful
-operation of the act will be jeopardized by the relinquishment of
entries.
While the policy of the government is to discourage the sale of
relinquishments, ther is no moral or legal inhibition against it. In
some cases the entryman may be compelled to abandon the land
although entered in the utmost good faith. Under such circu
stances he would be perfectly justified in obtaining whatever recompense he could for his improvements and forfeiture of his homestead
right. The relinquishment neither conveys nor secures to -the purchaser any interest in the land, but it inures solely to the benefit
of the United States. Upon the filing of it in the local office,: the
entry is canceled and the land immediately becomes subject to settlement and entry, by. the first legal applicant, without further action
of the land department.
Upon the relinquishment of an entry of -lands withdrawn for dis-:
posal under the Reclamation Act, the land takes the same status it
had at the time the relinquished entry was made; that is, withdrawn
"from entry except under the homestead laws.
Furthermore, if the relinquishment is intended to operate for the
benefit of the person to whom it is sold, - such purpose can not be
defeated by- withholding it from entry for sixty days and allowing it
to be subject to settlement during that period, because a settlement
could be made at the same time the relinquishment is-executed and
filed, and priority of settlement would secure a prior right to entry.
In your second letter you set: forth very forcibly the reasons that
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prompted the fixing of the maturity of the anual payments at the
end instead of at the beginning of the irrigating season. Under the
proposition submitted, if the entry has been relinquished the succeeding entryman will be required to pay at the commencement of the
season, thus discriminating between persons who make original entry
of lands withdrawn for disposal uinder the Reclamation Act, and persons who subsequently enter the same land after it has been relinquished, requiring him to file a second water right application for the
land simultaneously with his application for entry.
The annual charge is not a rental obligation due solely, as a personal charge against the ntryman nor does his right to the use of
water depend upon his personal application. On the contrary, the
right to the use of water under the provisions of the act attaches to
the land covered by every entry by force of the statute itself, which
expressly declares that such right." shall be appurtenant to the land
irrigated." The right of eitry and the right to the use of water are
inseparable. . It is not a privilege or right of the homesteader to take
water or not, as he may wish, or in such quantities as he may wish to
apply for, but he is chargeable with his equitable proportion of the
water apportioned to- the land entered. Every application to enter
lands withdrawn for disposal under the Reclamation Act is an application for the water right appurtenant thereto, which attaches, by
virtue of the statute; and .he is bound to pay the-annual instalments
when clue and to irrigate and reclaim one-half of the total area of his
entry for agricultural purposes, and " a failure to make any two payments when due shall render the entry subject to ancelation, with the
forfeiture of all rights under the act as well as of any moneys already
paid thereon."
The cancelation of an entry, whether from relinquishment or otherwise, carries with it a forfeiture of the water right appurtenant to
such land. When the land is reentered, the water right that attaches
to the land by force of the statute inures to the second entryman, who
obligates himself-to pay the" charges apportioned against such tract."
The cost of construction is a charge upon the land irrigated frcm
the waters of the project until the government has, been reimbursed.
If ny instalment is not paid by an entryman and he forfeits his
entry, it still remains a charge upon the land entered, and must be
paid by a succeeding entryman before patent will be issued. The act
expressly provides -that the entryman "before receiving patent for
the lands covered by his entry shall pay to the government the charges
apportioned against such tract," as provided in section 4. While the
Secretary of the Interior may extend the annual payments through a
period not exceeding ten years from the date of every entry, an instalment due by a defaulting entryman is an obligation resting upon the
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land to which the first or any subsequent entry is subject and which
the government cah always enforce by withlolding patent until it is
paid, and by hanceling. the entry if it is not paid.
If it is generally understood, as it should be, that a relinquishment
of anl entry where the entryman is in default as to the payment of any
annual instalment does not relieve the land of such charge, and that
a succeeding entryman takes it cn onere, it will either prompt the:
payment of such charges, or entqr into the consideration in the prchase of the relinquishment.

MINING. CLAIM-ADVERSE

PROCEE1DINGS-ACT OFr MARC

3, 1881.

BRIEN V. MOFFITT ET AL.
The final judgment of a court, in accordance with the provisions of the amend-atory act of March 3, 1881, in an adverse suit pursuant to section 2326 of:
the Revised Statutes, to the effect that neither party litigant has established the right of possession of the ground in controversy, effectually terminates the patent proceedings out of which the controversy arose; and entry
can not thereafter be lawfully allowed and patent issued except upon the
prosecution, by a qualified claimant, of new patent proceedings.
Case of James D. Rankin et al., 7 L. D., 411, overruled.

Acting Secretary:Ryan to the Commissioner of the general Land
(F. H. B.)
Office, July 17, 1906.
(F. L. C.)
Under date of August 21, 1905, Daniel H. Brien,. of Wallace,
Idaho, addressed the Department as follows:
In the matter of mineral entry No. 421; patent No. 40,819, for the Leonard
lode claim, Coeur d'Alene land district, Shoshone county, Idaho; patent issued
April 3, 1905; a grave error hims been committed through the means of a false
certificate as to the court's record wherein it was certified that no action was
pending involving the title to the Leonard lode claim, and further certified
that the adverse suit brought by Daniel H. Brien in support of an adverse
claim against an application for patent for the Leonard lode claim had been
dismissed, and that no appeal had been Etaken from said order, when as a matter
of fact the judgment of the court, a certified copy of which I herewith hand you,
was that neither party were entitled to the ground in controversy, or to the
patent.
It was not known until very recently that this fraud had been perpetrated
or that the applicant for patent had proceeded under these false certificates
to obtain a patent. There has been no record of the granting of the patent
here, but by accident I learned that the patent had been issued and that the
claim had been passed for patent, and on May 7, 1905, I asked the Honorable
Commissioner of the General Land Office for certified copies of the papers filed
in connection with this mineral entry,, and on June .9th received the same,
which was my first knowledge of the fact that the applicants were proceeding
to patent, notwithstanding the verdict of the jury and the judgment of the
court.
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After the verdict of the jury, I fully complied with the law in regard to the
mining claim in controversy and perfected my title thereto and had been resting securely on the belief -that the judgment of the court would protect me
-against: any possibility of the opposing party proceeding to patent.
I -most earnestly -request that this matter, be taken :up for investigation.
The facts upon which the fraudulent obtaIinng of this patent rests are matters
* of record in either your Depaitment or the courts in which the case was tried,
and in which it vas held that ieither party had established a right to thepiece of ground in controversy under the act of Congress of March 3, .1881,
-

providing for such verdict.
Resting
to prevent
steps may
further as

-.

*

upon the assurance that your Honorable Department stands ready:
such fraud as; was perpetrated in this case, I respectfully ask .that
be taken for the annulnent and setting aside of this patent, and
may be right and equitable in the premises.

This communication and the, accompanying copy of the judgment
therein mentioned were referred to your office "for report, in dupliCate, and- return of papers."
.
In response, and- on September 26, 1905, your office reported the
substance of the case, -the material facts -whereof, as disclosed by the
record (now before the Department) ,som Iewhat more particularly
and fully stated; are as follows:
-

January 16, 1900, Edward H. Moffitt and his co-claimants, R. K.

;

-

Neill and Charles J. Morse, filed application for patent to the Leonard lode mining claim; survey No. 1441, Coeur d'Alene, Idaho, land
district,-without exclusion or mentioh of any conflict, and embracing
an area of 18.043 acres in accordance with the official survey.,
During the ensuing period of publication and potting of notice of
that application Brien, claiming to be the lawful -owner and entitled
to the possession of the conflict areas, filed two -adverse claims, one' on
behalf of the Tamerlane Fraction lode clai; embracing an indicgted
.Conflict of 1.056 acres at the easterly ed of the -Leonard -claim, and
the other o behalf of the Nilus lode claim, embracing an -indicated
conflict of 13.523 - acres to the vest of the Leonard-Tamerlane -conflict and including the greater portion of the Leonard -claim. Each
such conflict was, particularly illustrated by a blue print diagram,
attached to- the appropriate adverse claim, under thercertificate of a
deputy mineral surveyor. - Sit upon- each adverse: claim. was -seasonably commenced in the district ourt of the first judicial district of
Idaho, in and for Shoshone county, and proceedings in the land office

:

were stayedaccordingly.

-

-

V -

-

More than three vears later local counsel for the Leonard applicants transmitted to the local office a " petition to proceed with application," bearing date December 31, 1903, in which, uder the oath:
X of Moffitt, including statements of further expenditures . and disclosures
c
of mineral and that "affiant and his co-owners have in all
respects perfected their title to said lode mining claim, and have 00E
580-voL 35-06 - 3
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remained in the continuous and exclusive possession" thereof,. the
conflict with the Tamerlane. Fraction claim was expressly waived,
followed bv the statement " that there are no other existing adverse
claims to any portion of said Leonard lode mining claim." There
was also filed a certificate of the same- date, under the signature of
the clerk and seal of the above court, the material portion of which
is as follows:
I, Stanley P. Fairweather, Clerk of the District Court of the First Judicial
District of the. State of Idaho, in and for the County of Shoshone,' do hereby
certify that there is no suit or action pending in said court involving, the title
or possession of the Leonard lode mining claim situated in Placer Center Mining
District, County of Shoshone, State of Idaho,. known as U. S. official survey
No.. 1441, mineral application No. 290, Edward H. Moffitt, Charles J. Morse and
I. K. Neil, claimants, excepting that portion thereof described as follows, to wit:

The description which follows the last clause above quoted is of
the conflict with the Tamerlane Fraction. In addition to the peti*tion and certificate, and accompanying local counsel's letter of transmittal, were the usual proofs in completion of mineral patent proceedings, a tender of purchase price, and an application to make
entry for the Leonard claim; and entry (No. 421) was allowed
accordingly, January 5, 1904, excluding only the aforesaid Tamerlane
Fraction conflict.
The record having been transmitted in usual course, your office
thereafter, and on October 26, 1904, advised the local officers that,
whilst the conflict with the Tamerlane Fraction had been expressly
excluded from the Leonard entry, the record disclosed no disposition
of: the Nilus 'adverse, upon which, from a letter in the record, it
appeared that suit had been duly instituted, resulting in a judgment;
alid it was further stated that if suit had been had and judgment
rendered, as indicated, a certified copy of the judgment roll must be
furnished; otherwise, the disposition of the Nilus adverse must be;
shown in accordance with.paragraphs 86-88 of the mining regulations (31 L. D., 474, 488-9).
As the result thereof there was filed in the local office, and trans'nitted to your office, a further formal certificate by the clerk of the
court; dated December 12, 1904, the body whereof is as follows:
I, Stanley P. Fairweather, Clerk of the District Court of the First Judicial
District of' the State of Idaho, -in and for the County of Shoshone, do herebycertify that in the action of D. H. Brien against Edward H. Moffitt, Charles J.
Morse and R. K. Neill in said court in support of an adverse claim of the Nilus
lode against the Leonard lode application for patent the ation of the plaintiff
was, by an order dated November 7, 1900, dismissed; that no appeal was taken
from said order, and that said action is not now' pending.

With this additional showing. patent issued, April 3, 1905, upon the
Leonard entry as it stood, thus embracing the conflict between thel
Leonard and Nilus claims.
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In conelusion of the retort to the Rpartment in ftspoise to the
aforesaid reference for that purpose, your office recommended, in iew
of the disclosure by the communication of Brien and the accompanying certified copy of the judgment, and citing in that connection the
case of Newman v. Barnes (23 L. D., 257), that the patentees be called
upon to surrender title, and that' upon refusal to do so'within'sixty
days from-notice the case be sbmitted to the Attorney-Gleneral with
the view to the institution of a suit looking to the cancellation of; the
outstanding patent.
Concurring in that recommendation, the-6 R)partment directed your'
office to ta]ie action accordingly an extension of ninety days being
subsequently afforded the patentees upon-their application therefor;
and further'directed that the entire record be submitted, at the expiration of the period and upon failure of the patentees to surrender'the
title under their patent, for furtlr consideration and action by the
Department.i'
:
On their part the patentees submitted a petition for teconsideration
of the departmental action; and upon expiration of the allotted period
your office transmitted the entire record to the Department. Inasmuch as the matters set forth and relied upon in the 'petition 'are covered by the more elaborate brief of resident counsel for the patentees,
since filed here, the petition need not be further referred to.'
* In the introductory portion of the brief it is remarked that the
"false certificate " to which Brien refers is that of December 31, 1903,
the material part of which is quoted above. Adverting briefly to the
judicial disposition of the suit upon the Nilus adverse claim, it is
insisted that, whilst the appropriateness of the form of the'cdrtificate'
for the purpose for which it was used might be open to difference of'
*opinion, it was in no material sense false or fraudulent, but that its
affirimative declarations were'true. Intentional deceit on the part of.
the Leonard applicants and' their local counsel is earnestly disclaimed;
and as negativing an assumption that the purpose of the certificate
was to conceal the real disposition of the Nilus adverse suit reference'
is made to the aforesaid letter transmitting the certificate, etc., in the.
principal and concluding paragraph of which the local counsel said-

-

Section 2326 of the Revised Statutes as amended by the act of Mar. 3, 1881
(1 Supp. Rev. Stat., 324), provides that where the verdict of the jury in an
adverse suit is against both parties, the applicant shall not proceed with the
patent proceedings until he shall have perfected his title. I cannot find that
any regulation bas been adopted by the department covering a case like thisbut presume that theenclosed proof that we have perfected the title will be
accepted as sufficient. In their application to purchase the applicants waive
the alleged area in conflict with the Tamerlane Fraction, and this leaves no
existing adverse claim against the Leonard, the verdict of the jury and judb-went of the court having disposed of the Nilus adverse claim.
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It is urged that, proceeding upon the theory that under the decision
in the. case of James D. Rankin et at. ( L. D., 411) the Leonard
patent application remained pending' notwithstanding the court's
jfudgment upon the Nilus adverse, and subject to further prosecution
by the applicants upon perfection of their title-" not the inception
* or initiation of title "-the certificate so framed and filed sufficiently
advised the local officers of the terminatio of that litigation, whilst
*the above letter and enclosures fully advised those, officers, and in
turn your office, that the further, proceedings were taken as a matter
of right by virtue of the act of Congress pursuant to which the judgiment was rendered.
In answer to this it may first be said that Brien's complaint, as first
above set out, goes not only to the certificate of December 31, 1903,
but embraces as well the further certificate of December 12, 1904,
which resident counsel seem to have overlooked. Whatever may be,
said of the literal truth of the earlier certificate,. or on behalf of the
accompanying letter of the local counsel, there remains the later certificate in which it is affirmatively declared tat in the matter of the
Suit upon the Nilus adverse claim, brought in the court by Brien
against the Leonard applicants, " the action of the plaintiff was,
by an order'dated November 7, 1900, dismissed." The letter, which
is undoubtedly that to which your office referred in your advice of
'October 26, 1904, to the local officers, contains no explicit statement
of the result of that suit; and the official certificate thereafter submitted in response to the call by your olice would naturally and
rightfully be accepted as conclusive. Had that call been properly
observed a copy of the judgment roll would have been furnished and
the true situation disclosed. Without regard to any question of intent on the part of those who prepared and filed it, it must be said
that the certificate did not correctly present the facts to the land
department and could, not but be misleading. Its terms import a
'termination of the suit adverse to the plaintiff, Brien, alone-that is,
that the action begun by, him had been " dismissed "-and admit of no
other interpretation. It falls far short of a recital, or even suggestion, of a verdict and judgment adverse both to plaintiff and defendants. Had a copy of the judgment roll, instead, been filed the further proceedings by the applicants would not have been permitted.
No dispute need be raised upon the contention of counsel here, that
in the event of such a judgment, in a suit pursuant to section 2326,
Revised Statutes; neither party is thereupon under obligation to file
in the land department a copy of the judgment roll; for neither could
secure patent thereunder and neither is under obligation to make further effort to acquire title at all.- In fact, the successful party in
any such suit is under no obligation to file a copy of his judgment roll,
if Le does not choose to avail himself of his judgiment. But if and

DECISIONS

RELATING

TO THE

PUBLIC

LANDS.

37

when occasion arises to denote the result for the information off the
land department, as it does when patent is thereafter ought by any
applicant, the one who undertakes it is' under every obligation to disclose the true nature of the judgment.
As. shown by the certified copy of the judgment roll, submitted by
Brien, in the uit upon' the Nilbus adverse claim the jury returned a
signed verdict, October 17, 1900, as follows:
We, the jury empanelled in the above entitled cause, find that neither plaintiff nor defendants have established the right to the possession of the ground in
controversy.

Upon this verdict the court entered the following j udgment:
Wherefore, by virtue of the law and by reason of the premises aforesaid, it is
ordered, adjudged and decreed that neither the plaintiff or the defendants are
entitled to the right of possession of the ground and premises in controversy in
this action, being the ground 'in conflict between the7Nuts lode-mining claim
and the' Leonard lode mining claim, or any part thereof, described in the. complaint, and in the defendant's cross-bill or complaint in this action.
It is further ordered, adjudged and decreed that the plaintiff take nothing by
this action, and that the defendants take nothing by this action or their crosscomplaint herein.
It is further adjudged that costs shall not be allowed to either party to this
action.
Done in open court this 7th day of November, 1900.

The verdict and judgment, therefore, were returned and entered
pursuant to the. act of March 3 1881 (21 Stat., 505),. wherebiy it is
providedThat if, in any action brought pursuant to section twenty-three hundred and
twenty-six of the Revised Statutes, title to the ground in controversy shall not
be established 'by either party, the jury shall so find, and judgment shail be
entered according to the verdict. In such case costs shall not be allowed to
either party, and the claimant shall not proceed -in the land office or be entitled
to a patent for the ground in controversy until he shall have perfected his title.

Upon the concluding clause of the act resident counsel base their
contentions on behalf of the Leonard applicants and patentees. By
virtue of its terms and notwithstanding or in. view of the verdict and
judgment, it is contended, the Leonard patent application remained
pending and the applicants were entitled to proceed thereunder~ without giving further notice, upon perfection of a possessory title.;
Commenting upon the effect of the amendatory act of 1881, counsel
argue that prior thereto, and under the provisions of section 2326,
Revised Statutes, an applicant for patent ,was not put upon the
defense of the, validity of his own claim by the interposition of an
adverse claim and suit thereunder; that that question, remained,
not in part but in whole, with the land department, provided only
that his adversary failed' to establish his claim of superior right;
that the laboring oar was borne by the plaintiff (adverse claimant),
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who succeeded,-it at all, upon the strength of his own title and .which
alone was on trial;,that if the plaintiff prevailed, there wold be an
end of the case of the defendant (applicant for patent) both-in
the court and in the land department, and the former might avail
himself of the judgment roll to secure patent; but that if the plaintiff failed to establish his adverse right the stay of proceedings in
the land department would be removed and the applicant entitled
to proceed as though no adverse claim had been interposed, and the
adverse claimant would be eliminated as a factor in the case. No
change in the status of the adverse claimant was wrought by, and in the.
event of a judgment pursuant to, the act of 1881, say counsel; but they
earnestly insist that with the applicant for patent the case is different,
in that by the concluding clause he, as the " claimant," is still recognized as' such notwithstanding the verdict, and that with premeditation and purpose that clause deals with him as a continuing factor
under his application and relegates his case to the land department,
where he may pursue his claim upon submission of proof, not that he
has originated a possessory title, but that he has "perfected" one
theretofore asserted.
It is, as appears from what has been stated, the theorv of counsel
that the adverse claimant, Brien, was eliminated from the patent proceedings and concluded as to the premises in controversy as effectu-:
ally as if he alone had suffered an adverse judgment in accordance
with the provisions of section 2326, and that thereupon the stay of
proceedings in the land department was lifted,:and all further questions concerning the applicants' claim in and to the premises were
remitted to that department, with the privilege on the part of the
applicants of proc6eding to entry and patent under their application
merely upon submission of proof that they had "perfected" ::a possessory title in themselves: Or, as it is otherwise stated by counsel,
when by publication and posting of notice of an application for
mineral patent all. those concerned have been invited to present their
adverse claims, and when such as have been presented have been
rejected upon trial in court, the question of the right of the appli-,
cant to his claim becomes and remains thenceforward one between
himself and the government, to be determined in the land department and nowhere else; and what is conceived to be a recognition
expressly accorded the "claimant," as nieaning the applicant: for
patent, by the concluding clause of the act of 1881 is relied upon as
supporting this view.
The view can not be accepted as tenable. Indeed, borrowing from
he argument of counsel, that prior to the act of 1881 the asserted
possessory title of the adverse claimant alone was tried in- the action,
it must equally be true that thereafter the claimed possessory title of
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the applicant for patent would be tried in the same manner and, under
the same conditions, and would be exposed to the same consequences.
This is obvious from the first portion of the act itself. In Lindley on
Mines (2nd Ed., Vol. II, Sec. 763, pp. 1366-7), upon authority of
cited cases, it is said:
In the ordinary action of ejectment a defendant may rely upon the weakness
of plaintiff's title; but in the proceeding contemplated by the Revised Statutes,
in the light of the amendment of March 3, 1881, both parties are regarded as
actors, and some of the rules pertaining to ordinary actions are necessarily
modified in the trial of such causes.
The plaintiff may be non-suited, but this will not avail the defendant unless
he thereupon proceeds to establish his rights affirmatively and secures a
judgment.

Speaking of the act, the Supreme Court, in the course of the opinion
in Perego v. Dodge (163 U. S., 160, 167-8), said in part:
* Its manifest object was to provide for an adjudication, in the case supposed,
that neither party was entitled to the property, so that the applicant could not
go forward with his proceedings in the land office simply because the adverse
clalnant had failed to make out his case, if he had also failed. In other words,
*the duty was imposed on the court to enter such judgment or decree as would
evidence that the applicant had not established the right of possession, and was
:for that reason not entitled to -a patent. The whole proceeding is merely in aid
of the land department, and the object of the amendment was to secure that aid
as much in cases where both parties failed to establish title as where judgment
was rendered in favor of either.

That the judgment entered in this case was conclusive upon the adverse claiment under the patent proceedings. thitherto pending, as
maintained by counsel, there, can be no question. It was adjudged,
upon the verdict, that'lte was not entitled to the right of possession of
the premises in controversy and that he should take nothing by the
action. But judgment i the same terms was entered against the applicants for patent; and, the character and purpose of the action considered, there would seem to be no ground for any .distinction in
respect of its_ effect as to them. Speaking, in Jackson v. Roby (109
U. S., 440, 444), of the finding below by the jury in that case that
neither party litigant had proven title to the property in controversy,
the Supreme Court said:

'

The effect of this verdict was to leave the defendants, who had applied for a
patent, without any right to it, so far as the premises in controversy were concerned, and to leave the plaintiff in no better situation.

And in Lindley on Mines (situra, p. 1370) it is further said:
the judgment is, that neither party has established a right of possession, the presentation of the judgment roll to the land department effectually
terminates the proceeding. It has performed its office. The land officers Nvill
not undertake to retry the issues subnitted to the court; nor is the land department in any sense an appellate tribunal. It accepts the judgment as cofcluding
- Where
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the pres6nt right of both contending parties. The effect of such a judgment is to
prevent either party from proceeding furthei' in the land office. The withdrawal of the land affected by the BfHiDinof the application is'renoved and the
tract in controversy becomes subject to new applications.

*
*

The prerequisite to the paramount title nder the mining laws,
and the basis of effective patent proceedings, is the right of possession
which arises under and by virtue of a valid location; and "the question of the right of possession" as between contending claimants is
committed exclusively to the courts and is determined by them in aid
of the land department. Since patent proceedings. can be lawfully,
commenced and prosecuted only by one who, "having claimed and
located a piece of land . . . and complied with the terms of"
the miinng vlaws (Sec. 232.5, i
),has thusacquired thepossessory
right, what jurisdiction remains to be exercised by the land department, but to reject the application for patent, when it has been
affirmatively determined by a court of competent jurisdiction in an,
adverse proceeding that neither party has the right of -possession?
* The termsof-the concluding clause of the act of 1881 do not justify
the conclision that, in the.eveht of a: judgment iii accordance with the
act, the applicant for patent may thereupon go forward,:independently of the judgment, to complete the patent proceedings theretofore
initiated by him and " without giving further notice," upon having
perfected his title."
There is nothing in the clause to indicate that the term " claimant"
refers exclusively to the. applicant for pateit, and that he alone s
authorized to perfect' in himself. possessory titlewhich, as judicially
determined, neither.'party has then established. If it were otherwise
the clause would be wholly at variance with the generalpurpose
and provisions of the mining laws. The opponent who also asserts
compliance :with the mining laws and, as provided by section 2326,
files an. adverse claim is, obviously, in every sense a "claimant" ofthe tract in eontroversy as fully as the applicant for patent, and may
profit by the latter's patent proceedings in the. event of a favorable
judgment. Upon what' possible hypothesis, then, can it be maintained 'that the applicant for patent, who at the time of, and by virtue :
of, the judgment unfavorable to both stands in no better positidn
than the adverse claimant,.is alone privileged to. perfect a possessory title in himself, and that the adverse claimant is barred from
further effort in that direction?
Indeed, the clause in question plainly is not intended as a recognition of a right of appropriation in any. particular person or persons,
but is: a prohibition purely. In making provision in the act 'for an
adjudication adverse to both parties litigant in any given case, and
dealing with them alone, it was but natural to add such a' specific..
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prohibition, in order to. avoid a second miscarriage, against a renewal
of patent proceedings by either "until he shall have perfected his
title."
It is not provided .by the amendatory act that the proceedings had
in the land department. shall be stayed," or further stayed; or that
the applicant shall not prosecute his patent proceedings further in
the land department, until title shall have been perfected, but that
"the claimant shall not proceed in the land department or be entitled
to- a patent for the ground in controversy: until he shall have perfected
his title." The act provides for a judgment adverse to both parties,
effectually terminating the patent proceedings, and leaving no question to be determined by the land department..
The final judgment thus entered in this case, that neither the
plaintiff nor the defendants werie entitled to the right of possession
or should' take anything by the action, was a conclusive determination
that under the' patent proceedings out of which the controversy arose
neither party was entitled to a: patent and that those proceedings
were therefore without effect from the beginning. With the, rendition of that judgment the patent application of the Leonard: claimants fell.
In his communication first above 'set forth, Brien asserts that after
the verdict he fully complied with the mining laws in regard to the
tract in controversy and perfected a possessory title in the premises,
and that he rested in the belief that the judgment would protect hi
d-againstthe issuance of patentto his 'adversaries
The opportunity
which should have been afforded, as required by la#, by prosecution
of patent' proceedings Ade nzovo, for a further advetse claim and suit
D
thereon to determine any disputed question of the right of possession,
if such right had then been acquired, was defeated by the course ptirsued by the Leonard applicants and which was 'made effective by the
'use of the inaccurate and misleading certificate before mentioned.
As above indicated, counsel cite andrely upon the case of James D.
Rankin et al., supra, with which they zealously endeavor to reconcile' the later case of Newman v. Barnes, supra, in each of which
judgment was rendered in accordance with the act of 881 and entry
judgment
~i
fr~-at
wtot
rcedn
thereafter made by the applicant for patent without. proceeding
de novo. The substance of their contention is that, in addition to
the fact that the earlier case is not referred to in the later or elsewhere overruled, it would appear from the statement of the later case
that the applicant for patent therein applied to enter withoutDproffer
of evidence of perfection of title, and that it wias because of her
reliance upon the same showing as to title: which the court had
rejected 'as insufficient that her entry was canceled by the departmental decision. Far from anything therein to sustain this conclu-

f
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sion, the grounds upon which the entry was canceled were stated by

the Department, after reciting the, statute and the judgment which
had been entered by court, as follows (pp. 258-9)
In view of the plain and unmistakable language of the statute, together with
the finding of the court, and the facts, it would seem to be idle to argue that
the claimant had any right to make entry after the rendition of this judgment.
The statute provides for the submission of controversies between rival mining
claimants to a court of competent jurisdiction for the purpose of settling any
dispute in regard to their possessory rights.
It is also wisely provided that where neither party is entitled to judgment,
the court shall so find. It would seem that the last paragraph of the act of
March 3, 1881, suprat, was sufficient in itself to preclude the local office from
entertaining the application to enter the land after judgment had been rendered
by the court. So far as the record before me shows the proceeding was regular
in every way and there is no' complaint made to the jurisdiction or otherwise,
so far as the court proceeding is concerned. In view of this, it is difficult to
conceive upon what hypothesis the claimant was allowed to make entry. In
view of the judgment rendered, it became entirely immaterial whether the
assessment work was done for the year 1893 under the former entry, or for
any other year, as they had no right to the property.

The views thus expressed are wholly at variance with the position
taken without argument upon the question in the Rankin case; and
-that' case was therefore by the later case in clear effect, and it is
hereby expressly, overruled.
Counsel also cite the following language used by the court in the
case of Creede &c. Co. . Tinta &c. Co. (196 U. S., 337,354)
*0

It would seem, therefore, from this review of the authorities as well as from
: R ' the foregoing considerations that, as between the Government and the locator,
it is not a vital fact that there was a discovery of mineral before the commencement of any of the steps required to perfect a location, and that if. at the time

of the entry everything had been done which entitled the party to an entry,
to wit, a discovery and 'a perfect location, the Government would not be justified in rejecting the application on the ground that the customary order of
procedure had not been followed. In other words, the Government does not,
by accepting the entry and confirming it by a patent, determine as to the
order of proceedings prior to the entry, but only that all required- by law have
been taken.

This language is conceived by them to sustain the view that it was
lawful and regular for the applicants for patent to proceed to entry
under their application, following the judgment, upon performance
of all acts in respect of their alleged location' essential to the perfection of a possessory title in themselves; and that the validity of their
entry was dependent only upon the performance of those acts prior
to the time the entry was made, without prosecution of patent proceedings anew.
The case, however, is in no particular in point, and the language so
used in the opinion does not even inferentially sanction the course
pursued in the case at bar. That case, which arose between a lode
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patentee anda tunnel claimant, was not an adverse proceeding pursuant to section 2326 and of course did not embrace a judgmen in
accordance with the act of 1881. The-language above quoted is a portion of the argument in demonstration of the evidentiary character
of an entry and patent, lawfully secured, with respect to the actual
performance but not the order of performance of the acts requisite.
to a valid location, in general. The court does not intimate that proceedings taken without authority of law are cured by the issuance ofpatent.
.
In view of the judgment entered by the court.the further proceedings so prosecuted by the Leonard applicants were unlawful, and the
entry allowed thereunder and patent thereafter issued were so alloved
ai issued without authority of law. In the judgment of the Department the. case presents clear grounds for the interposition of a court
of equity, at the instance of the Government, looking to the. cancellatioli of the erroneously issued Leonard patent, so obtained by misrepresentation, and the restoration of the lost jurisdiction of the land
departmtent, in order that, by a proper enforcement of the requirements of the mining laws, Brien. may be afforded the opportunity
which is due him, in view of his continued claim of right to the premises involved, to secure in the tribunal of exclusive jurisdiction a
determination of the disputed question of the right of possession.
See cases of Moore v. Robbins (96 U.5.,.530, 533); McLaughlin v.
United States (107 U. S., 526,:528) ; Western Pacific R. R. v. United
States (108 U. S., 510, 513) ; United States v. Minor. (114 U. S.,.233,
240-4) ; Mullan et al. v. United States (118 U. S., 271, 278-9) ; United
States v. San Jacinto Tin Co. (125 U. S., 273, 285-6) .; United States
v. Beebe (127 U. S., 338, 342) .; United States v. Iron Silver Mining
(Co. (128 U. ., 673, 676) Williams v. United States (138 U.. S., 514,
517); United States v. M., K.: & T. Ry. Co. (141 U. ., 358, 380-2); a
San Pedro &c. Co. V. United States (146 U.: S., 120, 132); Germania
Iron Co. v. United States (165 U. S., .3T9, 383-4); United States .
American.Bell Telephone Co. (167 U. 5., 224, 23940); Duluth & Iron
Range R. R. Co. v. Roy,(173.U. S., 587, 590).
The record is returned, with the direction that the patentees again
:be called upon to surrender the title under their patent and- to recol vey by sufficieht deed the patented premises to the United States,
within thirty days from notice; and if at the end of that period they
have not so complied with. the demand, your office will forthwith
prepare and transmit to the Department officially certified copies of
the pertinent portions of the record, as herewith separately scheduled,
'with your report in the premises, upon receipt whereof the case ill
be submitted to the Department of Justice with recommendation that
suit be immediately instituted to secure the vacation and cancellation
of the outstanding patent.
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ISOLATED TRACTS-SECTION 2455, R. S., AS AMENDED BY ACT OF-'JUNE
:27, 1906.
CIRCULAR.
DEPARTMENT OF THE INTERIOR,

.

GENERAL LAND OFFICE,

Washington, D. C., July 18, 1906.
United States Land Ofces.
SIRS: Hereafter the sale of isolated tracts will be governed by the
provisions of the act of June 27, 1906 (Public-No. 303), amending
* section 2455 of the Revised&Statutes.
Alls uch sales shall be made in the manner and form hereinafter
provided, and all instructions in cofilict herewith are superseded.
1.
IApgiications
'
to have'isolated tracts ordered into arket should
be filed with the iegister and receiver of the local land office in the
district wherein the lands are situated.
0; V
2.
Applicants
0 ;t
iausfshow by their own affidavits, corroborated by
two witnesses, the character of'the land; that it contains no saline,
stone or other minerals; the 'amount, kind, and v alue of timber
thereon, if any; whether the land is occupied, and, if so, the nature
of the occupancy; fr what purposes the land is chiefly valuable, and
why it is desired.that the same be sold.
3. The local officers will,. upon the receipt of applications, enter
them in pencillupon the tract books and immediately thereafter for-,
ward same to the General Land Office.
4. Registers and receivers must carefully examine their plats and
records, and m transmitting applications report the'status thereof
and the existence of any objection to the offering of the lands for sale.
S. The filing of application does not affect the status of the land
50
nor segregate the sa me prior to the approval thereof by the General
Land Office, nor does it give applicants any preference right over
others who may desire to purchase the land at any sale that may be;
had thereunder, as the land must be disposed of to the highest bidder.
6. If the land is ordered into market the local officers will be so.
advised and directedt give applicant notice thereof and allow him 30
days within whichi-fdeposit, with the receiver, an amount to cover
the expense of such sale, including cost of publication of notice.
7. When land sareordered tobeexposedat public sale, the register
and receiver will cause a notice to be published once a week for five
consecutive weeks (or for'thirtf consecutive days if a .daily paper),
immediately 'preceding date of sale, in a newspaper to bedesignatbd
by the register as published nearest the land described in the application, using the' form hereinafter given. -the' register will also cause
a similar noti'e to be
in 'the o6 al land office, such notice to

* REGISTERS AND RECEIVEES,

-posted
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remain so posted during the entire period of publication. The applicant must furnish proof that publication was duly made.
8. At the time and place fixed for the sale the register and receiver
vill read the notice of such sale and allow all qualified persons present
an opportunity to bid. After all bids have been offered the local
officers will declare the sale closed and announce the name of the
highest bidder, who will be declared the purchaser, and he must
within'tuft days from such notice furnish evidence of his citizensip,
nomillineal and nonsaline affidavit (Form P062), or nonsalihe affi.
davit (F n'rm
4-062a), as the case may require. Upol receipt of th-proofR;' payi-nent for the land, the lcal officers will issue the proper
final- pwpers.9: N lands shall be sold at less than $1.25 per acre. Should any of
the lands so offered be not sold the same will not be regarded as subject
'to private entry unless located in the State of Missouri (act March 2,
1889, 25 Stat.,; 854), but may again be offered for sale in the manner
herein provided for.
10. Promptly after each sale the local officers will forward to the
General Land Office a report showing the lands offered, indicating the.
sales, date thereof, number of certificates, and, names o urchasers.
Cash papers will be issued, as in ordinary cash entries, indorsed " Public Sale," and reported in your current monthly returns. With the'
entries must also be forwarded the affidavit of publisher showing due
publication and the register's certificate of posting.
: 0-

0Very
Very
\ :0:

respectfully,

00 X0

t

respect
W:
fu
G. F. PoLLocK, Acting Commissioner.
Approved July 18, 1906:
'

-

-

THOS. RYAN, Acting Secretary.

[PUBLIC-No. 303.]
AN ACT to amend an. Act entitled "An Act to. amend section 2455 of the Revised
Statutes of the United States," approved February 26, 1895.

That the Act of February twenty-sixth, eighteen hundred and ninety-five,
entitled "An Act to amend section twenty-four hundred and fifty-five of the
Revised Statutes of the United Stai:es," be, 'and the same is hereby, amended
so as to read as follows:
0 ':
It shall be lawful for the Cmmissione'r of the General Land Office to order
into market and sell, at public auction at the Land Officef of the district in
which the land is situated, for not less than one dollar and twenty-five cents
per acre, any isolated or disconnected tract or parcel of the public domain not
exceeding one quarter section which, in his judgment, it would be proper to
expose for sale after at: least thirty days' notice by the land officers of the
district in which such land may be situated: Provided, That this' Act shall not
defeat any vested right which has- already attached upon any pending entry or
location."

'

Approved, June 27, 1906.

-

046-

DVCISIONS RELATING

TO THE PUBLIC LANDS.

4-283 a.

-NOTICE FOR PUBLICATION.

(ISOLATED TRACT.)

PUBLio LAND SALE.

Notice is
Land Office,
No. 303, we
oathe -.

190-.
:
OFFICE,
ELAND
hereby given, that. as directed by the Cdmmissioner of' the General
under provisions of act of Congress approved June 27, 1906; Publico'clock -im.,
will offer at-public sale, to the highestbidder, at
next; at this office, the following tract of land, to wit:
day of

Any persons claiming adversely the above-described lands are advised to file
their claims, or objections, on or before the day above designated for sale.
Register.
Receiver.

NORTHERN PACIFIC GRANT-ADJUSTMENT-ACTS OF

PULY

, 1898, AND

MAY 17, 1906.

STATE OF OREGON V. NORTHERN PACIFIC

RY. Co.

A selection by a State under the provisions of the act of August 18, 1894, can
not,. prior to approval thereof, be considered an " entry," within the meaning of the act of May 17, 1906, extending the provisions of the act of July 1,
1898, and the conflicting clainbs of the State and the Northern Pacific Railway Company thereto are therefore not subject to adjustment under the
provisions of said at.The purpose of the act of May 17, 1906, is to extend relief in the same class
of claims as provided for in the act of July 1, 1898, where the same were
initiated, within the territory described, after January 1, 1898, and prior
to May- 31, 1905.

Acting Secretary Ryan to the Commissioner of the General Land
(F. W. C.)
Office, July 20, 1906.
(F. L. C.)

*

With your office letter of the 9th instant was transmitted a motionon behalf of the State of Oregon for review of departmental decision
of*June 8, last (not reported), in which you were directed to proceed with the adjudication of the claim of the Northern Pacific Railway'Companyto lots 1, 2 3 and 4, and the N. of SW. i, Sec. 11,
T. 5 N.,R. 28RE., La Grande land district, Oregon, under its grant,
without regard 'to the claim of the State of Oregon resting upon a
proffered'list of selections filed November 16, 1901, under the act of
August'18, 1894 (28 Stat., 372, 422), and approved by this Department July 18, 1905.
In the decision appealed from the facts with regard to the claim
'.of the railway company under its grant and of the action upon the
State's list of indemnity selections, are fully set forth. The motion'
alleges error in not taking into consideration the act of Cngress

DECISIONS; RELATING

TO THE PUBLIC LANDS.

4
347

approved May 17, 1906 (Public, No. 172), the first section of which.
provides:
That the provisions of the act of July first, eighteen hundred and ninety*

*

eight (Thirtieth Statutes, pages five hundred and ninety-seven.and six hundred
and twenty), which provided for the adjustment by the Land Department of
conf icting claims to lands within the limits of the grant to the Northern Pacific
Railroad Company, and also the provisions of the act of March second, nineteen
hundred and one, entitled "An act for the relief of settlers under the publicland laws to lands Within the indemnity. limits of the grant to the Northern
Pacific Railroad Company," be, and they hereby are, extended to include any..
bone lde settlement or entry made subsequent to January first; eighteefi hundred and ninety-eight, and prior to May thirty-first, nineteen hundred and five,.
in accordance with the erroneous decision of the Land Department respecting
the withdrawal on general route of the Northern Pacific Railroad between
Wallula, Washington, and Portland, Oregon, where the same has not since been
abandoned: Provided; That all lieu selections made under this act shall be
confined to lands within the State where the. private holdings are situated.

It is claimed that the State's selection should be considered an entry
within the meaning of the provisions of this act and that adjustment
of the conflicting claims should have been directed under its provisions.
It has been repeatedly held by this Department and the courts that
there is' in fact no selection, where approval of, the Department is:
necessary to give the same validity, until such approval is given; and
that ll steps prior to such approval are but a proffer of .a selection.
Further, that- while for administrative reasons the same segregative
'effect has been accorded a -proffered indemnity selection:prior to its:
approval as is accorded an entry 'of record, it has never been held to
be, while awaiting departmental consideration, a technical entry.
'Under the act of July 1, 1898, this Department has held that a
homestead application pending on January 1, 1898, is not within the
class of claims subject to adjustment under the provisions of the actof July 1, 1898. See Northern Pacific Railroad Co. v. Sherwood (28:
L. D., 126). Had the selection in question been proffered prior to Jannary 1, 1898, the claim would not have been subject to adjustmentunder the provisions of the act of July 1, 1898, and it was undoubtedly the purpose of the act of May 17, 1906, merely to extend relief
to the same class of: claims provided for in the act of July 1, 1898,
where the same had been initiated, within the country described, after
January 1, 1898, and prior to May 31, 1905.
:
'The entire matter considered, it is the opinion of this Department
that the claim of the State, resting upon its indemnity selection hereinbefore referred to, is not within the class of claims subject to
adjustment, either under the provisions of the act of July 1, 1898,
or the extension granted by the act of May 17, 1906. The motion is
accordingly denied.
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CONFIRMATION-HOMESTEAD-RAILROAD GRANT-SECTION
X CMARCH
X
3, 1891.

7, ACT OF

TEAVERS V. JACOBSON.
T

where

final

certificiite is issued upon a homestead entry, subject to the hahn

of

-the Northern Pacific Railway Company under its grant Which claim is*'
subsequently relinquished under-the provisions of the act of July 1, 1898,
the adverse claim of the company, while pending, is not a contestsor protest
against the validity of the entry, within the meaning of. the proviso tosection 7 of the act of March 3 1891; such as would prevent confirmation
thereof under said section.

-Ating Secretary Ryan to the Conmissioner of the General lnd
(F. L. C.)
toeA e July 20, 19060
(J. L..MoC..)
Charles Jacobson, on Juie 1, 1897, made homestead entry for the

SE. ] of Sec. 33, T. 53. N, R. 12 W., Duluth land district, Minnesota.

On August 22, 1898, Jacobson having submitted commdtation
proof, the local officers issued final cash certificate (under departmental'order of February 28, 1898), subject to any claim the Northern Pacific Railroad Company might have.
On October 17, 1905, the Department accepted relinquishment No. 6,,
supplement "A," executed September 23, 1905, under the act of July
1, 1898 (30. Stat., 597, 620), by the Northern Pacific Railway Company, successor in* interest to the Northern -Pacific Railroad Company-which relinquishment embraced the tract entered by said
Jacobson. Thereupon your office, on November 1, 1905, advised the
local officers that the final proof submitted by Jacobson would be
examined with a view to patenting.
On November 7, 1905, James L. Travers filed affidavit of. contest,
alleging, in substances .failure to establish and maintain residence,
and to cultivate and improve the land; and that his commutation
proof was -fraudulent. This application to contest was rejected by;
the local officers. because more than two yeats had elapsed since the
issue of- final receipt and certificate.
The applicant appealed; and your office, on December 9, 1905, -sustained the judgment of the local officers, and rejected the application
to contest, on the ground that more than seven years had elapsed
since the issue of final receipt and certificate, and hence the entry is
confirmed by the proviso to section of the act of March 3, 1891 (26
Stat., 1095).
The applicant has appealed to the Department, contending "that
the adverse claim of the Northern Pacific Railway Company to the
tract in question constituted a pending contest or proceeding, against.
the validity of the entry."i
The proviso to said section 7 reads as follows:
That after the lapse of two years from the date of the issuance of the
receiver's receipt, upon the final entry of any tract of land under the homestead,
timber-culture, desert-land, or pre-emption laws, or under this act, and when
there shall be: no pending contest or protest against the validity of such entry,
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the entryman.shall be entitled to a patent conveying the land, by' him entered,
and the same shall be issued to him.

But'for the claim previously'asserted to this land under the Northern Pacific land-grant there would 'be no question as: to the appTlicatioion of the proviso to section
the act of March 3, 1891.'rupra,
i7of
before referred to. The conflicting claims of the' railroad company
and Jacobson to this land have been adjusted under the provisions ofthe act 'of July.1, 1898, supra, by the company relinquishing its claim:
to this land. The act of 1898 provides:
and.all right, title, and interest' of said railroad grantee, or its' successor in.
interest, in and to any of' such tracts, which the said' railroad grantee or its suecessor in interest may relinjuish hereunder shall revert to the United States,
and such tracts shall be treated under the laws thereof in the same manner as
if no'rights thereto had ever vested in the'said railroad'grantee, and all qualified'
persons who have occupied and may be on said lands as herein provided, or who
have purchased said lands in good faith as aforesaid, their. heiis. and assigns,
shall be perniitted to prove their titles to said lands according to law, as if said
grant had never been made.

This. -wuild seem- to 'render proper the disposition of any land
relinquished by the railroad company under the provisions of said
act in tle same manner as though the railroad grant had never
embraced the ame; and when thus considered if' seems clear that
Jacobson is entitled tothe ,protection of the proviso to section of'
the. act of March 3,'18914, supra, and that contest of said entry can
npt.now be accepted.:
"The decisi onapaled from 'is therefore.affirmed and Travers's
aapplication to contest -will tand rejected.
NORTHERGN PACIIC GRANT-ADJUSTMENT-ACT

OF JULY; 1, 1898.

NORTHERN PAcIFIc RAILWAY COMPANY.
All the odd-numbered sections within the overlap- of the grant eastward from'
Portland, Oregon,.: made to the Northern. Pacific Railroad Company by the
act of July 2, 1864, and the grant northward from said point made 'to said
company by the joint resolution of May 31, 1870, werp Wy virtu of. the-'

'decision of the fepartment of July 18, 1895, in the case of paulding v.
Northern Paeific Railroad Coffipany, in dispute at the date of: the passage
of the act of July 1 1898, and settlements made upon any portion of said
lands subsequent to that decision and on or prior to January 1, 1898, were
made under a ruling of the Interior Department, within the peaning of that
act, eventhough upon lands theretofore patented to the company, and where
such lands were not sold'by the company prior to July l, 1898, the conflicting clairms of -the sottlers and the company thereto are subject to adjust-

',ment under the provisions of said act

Actding Secrtary Rytan to the- Commissioner 'of 'the General Lctid
(F. L. C.)
Offiee, July 20, 1906.
(F-W. C.)
: :
Under.
dateof :,June b15,
1905, this :Department approved a list of
lands, No. -73,containing certain lands within the limits of the North-'
'
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ern Pacific land-grant in the State of Washington, included in individual claims, the claimants having elected to retain the lands under
the provisions of the act of.July 1, 1898 (0 Stat., 597, 620), and from
your office letter of the 5th instant it appears that upon being advised
thereof and furnished a copy of the list the Northern Pacific Railway
Company, successor in interest to the Northern Pacific Railroad Company, executed what is denominated as relinquishment No. 73, State
of Washington, including a portion of said lands embraced in said
list, which relinquishment you recommend be accepted:i
The relinquishment being in conformity with the regulations issued
under said act is herewith returned with the acceptance of the Department noted thereon and you will advise the company thereof and
inform it that upon proper application selection of ther lands will
be permitted in accordance with the conditions and limitations of the
act of July 1, 1898, supra.
With regard to the remainder of the lands included in said list not
embraced in said relinquishinent, the company furnishes evidence of
sale of a portion thereof, only one tract of which, namely, the northwest quarter of the northwest quarter of Sec. 1, T. 3 N., R. 1 E., was
sold prior to the passage of the act of 1898, to wit, September 16,
1.891. This tract having been sold prior to the passage of the act
does not seem to come within the provisions of the act, and I approve
of your recommendation that the individual claimant thereto be
advised thereof and permitted to transfer his claim to other lands,
as provided for in the act, retain the remainder of the land, excluding
said forty-acre tract, or to have, his contest with the cbmpany decided
on its merits.
With regard to the land included in the individual claims of Jacob
B. Stauff'er5 August Sprick and John S. Behrens, it appears that these
claimants made purchase of the lands involved from the Northern
Pacific Railway Company, thus terminating their contest, and the
lands included in their claims should be stricken from the list heretofore approved.
The individual claim of Charles Petersen covered the fractional
N. of SW.. I of Sec. t', T. 4 N., R. 2 E., his election being filed in
the local land office April 7, 1904, and the showing filed by the company evidences a sale by the railway company to Petersen of the NE.,
&sale made the
4 of SW. 1 of said section 7, on June 25, 1904, anda
same day to John Wampler of the fractional NW. of SW. i of said
section 7. The Department is inclined to the view that by Petersen's
action in purchasing of the railway company he terminated his
contest with the company and his land should also be stricken from
the list heretofore approved.
'No relinquishment is made of the lands included within the individual claims of J. B. Prutzman, Henry Groth, Arthur Whitney,
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Frank J. Morgan, Ellen Kelly, Frank J. Spencer and -Clark P.
Wood, the reason given in letter from resident counsel forwarding
their relinquishment, No. 73, and other showing, being that "the
records of your office show that there were no contests pending against
the company at the date of issuance of thepatent [May 27, 1895],
and same should- therefore be eliminated:from the demand." With
regard to this class of claims your office letter reports:
As the parties claiming these patented lands adverse to the railway company
were asserting their claims January 1, 1898, in good faith under the ruling
of the Department in the case of Spaulding vs. that company (21 L. D., 57),
wherein it was held that lands similarly situatedw ere excluded from the railway grant May 31, 1870, and were subject to disposal as forfeited lands under
the provisions of the act of September 29, 1890, I am of opinion, in view of the
decision of the Supreme Court in the case of Humbird et al vs. Avery et al. (195
U. S., 480), that. these cases are clearly within the act of July 1, 1898, and
submit the matter to the Department for instructions.

:

*

The decision of the supreme court in the case of Humbird et al. v.
Avery et at., supra, held that the act of 1898 was applicable to lands
patented both before and after the passage of the act of 1898, provided they were in dispute'and were of the character of lands defined
in said act. It maybe, as claimed, that these lands were not actually
,claimed adversely to the company at the time of the issue of the patent, May 27, 1895. It was held by this Department, however, in the
case of Spaulding x. Northern Pacific Railroad Company, supra,
which was decided July 18, 1895, that (syllabus)
At Portland, Oregon, the Northern Pacific has two grants, the first for the
line eastward, under the act of 1864, and the second northward, under the joint
resolution of 1870, and, so far as the limits of the grant east of said city overlaps the subsequent grant, the latter must fail; and, as the road at such point
eastward is unconstructed, and the grant therefor forfeited by the act of September 29, 1890, the lands so released from said grant, do not inure to the later
grant, but are subject to disposal under the provisions of said forfeiture act.

This put in dispute all the lands within the.- overlap defined
Whether patented or unpatented, and had the government's contention
been finally -maintained in the suit thereafter brought to test the
rights of the company within said overlap, the patent issued for lands
in said overlap to the grantee claimant would, undoubtedly, have
been canceled and annulled. It can fairly be said, therefore, that
after said decision all the odd-numbered sections within said overlap
-were in dispute and that settlements made upon any portion of these
lands were made under ruling of the Interior Department as defined
in the act of 1898. That a bona fide settlement could have been made
upon said lands even though patented, after said decision, see decision of the supreme court in the case of Lake Superior etc. Co. v.
Cunningham (155 U. S., 354, 384, 385V).

52

DECISIONS RELATING TO THE PUBLIC LANDS.

It is the opinion of this-Department that the question as to whether
the title to the lands, involved can be fairly considered as being " in
dispute" at the date of the passage of. the act and at the time the
individual claim must have been initiated, to wit,- January 1, 1898,
determines the, applicability of the act of July 1' 1898, rather than
the basis of the railroad claim.
It is seriously contended in' the brief herewith that the act does
not apply, where the' railroad .claim, rests on a patent, .but only to
lands " to *which the right of the grantee or its lawful. successor
is claimed to have attached by definite location: or selection" before
patent.
Any claim made under the grants of public lands in aid of the construction of railroads must.attach, if at all, either by definite location, if within granted or place. limits,' or by selection, if within
secondary or indemnity limits. No rights attach by the issue of
patents. The patefits' are only the evidence of title or rights attached
and fixed in the inanner indicated.
The entire matter considered it must: be held that the class of lands
here considered were in dispute at the date of the passage of the act
of 1898; that they were settled upon under the ruling of the Inter;ior
Department on or prior to January'I, 1898, and as the company does
not report a sale of the lands prior to the passage of said act they
are within the scope of the act of 1898, andI have to direct that the
company be advised of this ruling and again invited to make relinquishment of the lands; failing'in which you will report the matter
to this Department for further action.
STATE SELECTION-WITDRAWA-rEOREST-RESERVE.
STATE OF IDAHO.

Where survey of a township is made upon application by a, State under the 'act
'of August 18, 1894, but pri'or to the filing of the plat thereof the township

is temporarily withdrawn with a view to its possible, 'inelusion within a
contemplated forest reserve, and the State is thereafter; within due time
after the filing of the plat of survey, permitted to, make selections of lands
therein subject to final determination of the boundaries of the contemplated
reserve, the land department has full authority, the establishment of the
"'forest reserve embracing the lands in question being determined updn, to
cancel such seleetions with' a view to'preserving the laflds covered thereby
,to the reservation whep created.

Aeting Secretary Ryan to the Commissioner of the General Land
(F. W. C.)
Offie, July 21, 1906.
:
(F. L. 'C.)";
The Department has considered the appeal'-y the 'State of Idaho
from your office decision of March 3, 1906, ordering the cancellation
'
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of selections made of certain described tracts included in what is
known as list No. '8, Lewiston, Idaho, land district; being in partial
satisfaction of the grant made by the act of July 3, 1890 (26 Stat.,
216).
From the facts set forth in the decision appealed from, the appeal
being a mere formal appeal, the following appears:,.

:* August 20, 1900, the State applied for the survey of T. 26 N., R.
1 W., under the act of 'August 18, 1894 (28 Stat., 372), and upon said
application the township was accordingly withdrawn from settle-'
ment and entry. The survey of the township was executed in the
field during the mo'nths of June and July, 1901, the plat of survey
was approved July. 11, 1902, and filed in the. district land office
-May 8, .1903. Prior to the filing of the plat of survey, to wit, on
November 14, 1902, this township, with other lands, was temporarily
withdrawn pending examination with a view to its possible inclusion
within a forest reserve.
July 6, 1903, and within sixty days from the filing of the township
plat of survey, the State filed the list of selections including the
tracts here in question, which, it appears was, accepted subject to
the final determination of the boundaries of the forest reserve to be
thereafter created.
The creation of a reserve, including the land here in question, having been- determined upon, your office orders the cancellation of the
selections in question, from which action .the State has appealed.
As before:stated, the appeal is merely formal, it being stated that
: argument will be submitted in due season. As the appeal was filed
April 16, 1906, more than three months has since expired aud no
argument has been filed. It is therefore determined to dispose of
the matter without longer awaiting the filing of a brief on behalf of
the State.
In the case of the State of Utah (33 L. D., 23), the condition was
presented of like selections, allowed under similar conditions, which
your office failed to cancel prior to the creation of the forest reserve,
and by the terms of the proclamation creating the. same all lands
were excepted therefrom which had been prior to the date thereof
embraced in any legal entry or covered by any lawful filing duly of.
record in the proper land office, etc. Under these' circumstances it
was held that the State's selection was a valid selection and was saved
by the excertion in the proclamation creating the reserve. In said
decision it was said:.
It is clear that your office might have, as soon as the reserve was determined
upon, ordered the cancellation of the selections allowed subject to the creation
of the forest reserve. In other words, your office could have, before submitting
the proclamation creating the forest reserve to the President for his approval,
cleared the record of all claims which were then subject to termination.
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The purpose of the action taken by your office was to clear the
record of these selections before the creation of the: reserve, thus
preserving the lands to the reservation to be hereafter created, and in
the opinion of this Department there is full authority for the action
taken.
The decision appealed from is accordingly affirmed.

MINING CLAIM-FORY'EITURE PROCEEDINGS-CO-OWNER.
REPEATER AND OTHER LODE CLAIMS.
A stockholder in a corporation which is the owner, in whole or in part, of a
mining claim has, in himself n title in or to the claim separate and distinct from that of the corporation, and therefore is not a co-owner with
the corporation or the other shareholders therein, or with other part owners
of the claim, and is not ualifled to take advantage of the forfeiture provisions of section 2324 of the Revised Statutes.

Acting Secretary Ryan to the Comissioner of the General Land
(F. L. Q.)
Office, July 23, 1906.
(E. B. C.)
February 9, 1904, R. A. Wallace made entry for the Repeater,
Telegraph, Duplex, and Telegram lode mining claims, survey No.
16,621, Leadville, Colorado, land district. The Telegram location
is not involved, as the entryman has shown full ownership in himself
by conveyances from the locator and his grantee, but as to the other'
claims named his ownership is claimed by reason of forfeiture proceedings instituted August 29, 1902, pursuant to section 2324 of the

Revised Statutes.
December 2, 1904, your office directed that the etryman be required to show cause why the entry should not be canceled as to the
three claims, first named,, for the reason that forfeiture proceedings
under the statute could not be prosecuted by a stranger to the title,
the same being available only in behalf of a co-owner. A showing
was submitted, and, on April 21, 1905, your office decided that the
same was insufficient and adhered to the decision of December 2, 1904.
The entryman has appealed.
'From the record it appears that by deeds dated March 3, 1896, the
Mount Bross Gold and. Silver Mining Company. an Iowa corporation
(hereafter styled the company), obtained title to an undivided twothirds interest in the three claims here in question, while G. W.
Brunk owned a one-sixth interest and W. W. Porter the remaining
one-sixth interest in said claims; and that from August 29, to 'November 28, 1902, the entryman caused to be published an alleged forfeiture notice, addressed to the company, G. W. Brunk, and eight others
'
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-(said W. W. Porter not being named therein), reciting, in substance,
that he had expended, during the years 1900 and 1901, $200 in labor
and improvements upon each of the three claims, in order to hold
said claims under the provisions of said section 2324, and that if
within ninety days after the publication the parties named failed or
refused to contribute their proportion of such expenditures as coowners, their interest in said claims would become the property of
their co-owner, R. A. Wallace. Affidavit of publication of the noticewas made and recorded. On October 26, 1903, R. A. Wallace executed and caused to be thereafter recorded, his affidavit, alleging that
the parties named in the notice had wholly failed to pay their proportion of the expenditures mentioned therein.
On November 23, 1903, the application for patent herein was filed.
In response to the requirement of your office there were filed on
April 6, 1905, a supplemental abstract of title, copies. of certain records of the company, certain affidavits, and an argument by counsel.
Thereby it is made to appear that the company was incorporated in
January,'1896, with a capital stock of $100,000, divided into shares.
of one dollar each; that on January 9, .1899, the entryman became
the owner of 10,000 shares of said stock; that upon and after said
date the company was without funds or means of any kind and failed
and refused to expend any money upon the claims'; that it was absolutely necessary that the annual labor be performed at the expense
of the eniryman, in order to protect his alleged interest and property
in the claims; that the required annual labor was performed at the
request and expense of the efitryman and was paid for by him; and
-that the same was not performed at the expense of the company,
as was erroneously stated in the affidavits of labor on record.'
Counsel contends that the entryman, by reason of his ownership
of stock of the,company, had an interest in the property of the company, and by virtue thereof became a co-owner in the claims involved.
November 11, 1905, there was filed a quit-claim deed, executed
June 10,. 1905, by the company, and duly recorded, which purports
to convey to the entryman all the rights, titles, and interests of the
company in and to the claims in question.
The Department can not agree with the entryman's contention as
to his ownership. A stockholder has no title, separate and distinet
from that of the corporation, in or to the property and assets of the
corporation,' title being vested in the legal entity, designated as the
corporation or company, which in contemplation of law exists separate and apart from the personality of the stockholders .composing
its membership, and a stockholder in a corporation is in no sense -a
co-owner with the, corporation or with the other shareholders of the
corporate property. (Humphreys v. McKissock, 140 U. S., 304;

be
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28 Am. and Eng. Ency. of Law, 2nd Ed., 899, 900; Morawetz on
Private Corporations, 2nid Ed., sections 233, 237.)
Section 2324 of the R-evised Statutes, relating to forfeiture proceqdings by a co-owner, provides a strict statutory and summary
Iremey; which, when the conditions are complied :with, wolly divests
the -delinquent co-owner of 'his entire right and interest. Such a
statute, creating as it does a forfeiture, must be strictly construed,
-and to b.effective.its-terms-.must-be fully complied with. (2-Lindley. on, Mines, 2nd Ed., p. 1214; The Golden, and CordiLode Mining
Claims,31 L. D., 178; Turner-v. Sawyer-, 150 U.S., 578.) One Who
has mnerely an inchoate title, as the. holder of a sheriff'i certificate of
purchase under atexecution sale and as the assignee of judgments,
which are liens aainst the claims or interests therein,~is not a coowner within' the meaning of the statute (Turner v. Sawyer, spra),
.and ,with stronger reason may it be said-that one who'has no title
or ownership whatever -is not a co-owner within the intendment .of
said statute.
The Department finds that, during thelyears covered by the alleged
expenditures and during the time of the attempted forfeiture pro:ceedings, R. A. Wallace was not-'a co-owner in the locations in question. Because h'e was not a co-owner, he, by 'said 'proceedings, did
fnot- and: could not. acquire anv ownership in the premises. Furthermore,-there is an%outstanding one-sixth interest, which he dbes' not
even pretend to have acquired. To support the, entry, the proofs
i:must show that the full ownership is. in the entryman. '(The Golden
and Cord Lode Mining Claims, supra; Thomas et a. 't. Elling, 25
25
:f;:
:::2:
495.)0:
L:D.,
L.
Upon the record. presented, it appears -therefore that at the date
of the filing df the application for patent herein the entryman had
,,no ownership whatever -to the three claims involved, upon which
patent' proceedings' could be -predicated. It follows -that the' entry
as to such locations must be canceled.
The decision of your office is- accordingly affirned.
CROW INDIA:N LANDS-PURCHASER OF IMPROVEMENTS-PREFERENCE
:RIGHT OF ENTRY.
INSTRUCTIONS.
DEPARTMENT OF THE INTERIOR,
GENERAL LAND OFFICE;

Washington, D. C., July 23, 1906.
Montana.
Bilrings,
and
Receiver,
Register
The act of April 27 1904, and the President's procC
GENTLEMEN:e
lamation of May 24, 1906, provide that purchasers' of certain Indian
improvements have a preference right for thirty days after 'the land
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is open to entry within which to make entry of the lands covered by
said improvements, not exceeding one hundred and sixty acres.
You are advised that such preference right of entry is not defeated
for theIndian allotmnts embraced within the withdrawals of May
21, 1906, and June 16] 1906, under the act of June 17, 1902 (32 Stat.,
388); for roclamatiofi purposes.

The purchaser of an Indian's improvements will acquitS a preference right of entry'only withifn the linits of such Indian's allotment,
not exceeding one hundred and sixty acres, exceptthat -purchasers of
improvements on an allotment containing less than one hundred and
sixty acres will'be allowed to make ehtry for additional contiguous
land sufficient to make one hundred and sixty acres whether the additional land is within the withdrawal for reclamation purposes or
outside thereof.
Very respectfully,
G. F. POLLOCkR,
Acting Commnissioner.
Approved, July 23,1906:
THS. RYAN, Acting Secretary.
:

HOMESTEAD-SECOND ENTRY-ACT OF APRIL 28, 1904.
FRANK BEESON.
The right to make second entry accorded by the act of April 28, 1904, is
limited to persons who prior to, the passage of the act actually entered
other lands under the hoiuestead law.
There is no provision in the act of April 28, 1904, authorizing a second entry
based upon settlement made prior to the passage of the act, where the
original entry was not made Lntil subsequent to that time.

Acting' Secretary Ryan to the Coniwnsioner 6f the General Land
(F. L. C.)
- Offce, July 4, 1906.
(E. 0. P.),
Frank Beeson has filed motion for review of departmental decision
of March 10, 1906, affirming the action of your office denying his
application to make entry, under the provisions of section 2 of the
act of April 28, 1904 (33 Stat., 547), of the NE. and the NW.. SW.
i, Sec. 15, T. 23 N., Ri 53 W., Alliance land district, Nebraska, as
additional to original.entry made May 20, 1904,. for the SE 4 of
said- section.
lHe asks also that he be allowed to show that he! had actually settled and was residing upon the land covered by his original, entry
prior to the passage of said act (ahra), and contends that issettlement right, thus acquired extended to the tracts embraced in his
rejected application and that such right should be protected.
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Even conceding that this applicant did in fact establish settlement
as alleged, a careful examination of the act in question, upon which
the right to make second entry depenids, fails to disclose any ground
upon which the Department would be warranted in allowing a second
entry based upon a settlement right acquired before the passage of
the act, when the original entry was not made until afterwards. By
the very terms of the act the right claimed by this applicant was con'ferred only upon those who had prior to its passage aetually entered
other lands under the homestead law.
Further, it is clear that the alleged settlement of Beeson only
extended to the land already entered, and not to the tracts- described
in his rejected application. Manifestly, this was all he intended it
should do, for at the time he initiated such settlement there was no
law authorizing its .extension beyond such limits. By his act in
making entry for the tract settled upon after the- passage of the act,
he clearly evidenced the intention governing him at the time he made
his settlement. At that time he never intended to claim a greater
area than that entered. He can therefore claim no relief by amendment of his original application, and as he has no rights under section
2 of said act the departmental decision heretofore rendered must be
adhered to.
This decision is without prejudice to any rights Beeson might
obtain by virtue of the first-proviso in section 3 of said act (silpra),
by the relinquishment of his former entry (David H. Briggs, 34 L.
D.,.60).
The motion for review is accordingly hereby denied.

HOLMAN V. CENTRAL MONTANA MINES COMPANY.

*Motion for rview of departmental decision of April 17, 1906, 34
L. D., 568, denied by Acting Secretary' Ryan, July 24, 1906.
SWAMP LAND-ADJUSTMENT-CHARACTER

OF LAND.

LAmPI V. STATE OF MINNESOTA.
Where a claim is asserted to public lands in the State of Minnesota based
upon settlement made prior to survey, and the lands upon survey are
returned as swamp and overflowed and. are claimed by the State under its
swamp-land grant, the settler will be accorded opportunity to show the
true character of the lands by evidence other than the field notes of survey.

Acting Secretary Ryan to the
(F. L. C.)

ommissioner of the General Land

ofice, July 26, 1906.

(G. B. G.).

This is the appeal of John Lampi from your office decision of
October 18, 1905, denying his application to contest the swamp-land

DECISIONS, RELATING TO THE PUBLIC LANDS.

59

clain of the State iof Minnesota to The NW. of Sec. 24; T. 62 N.,
R. 19 W., Duluth land [district.
Lampi alleges that he made homestead settlement on said land prior
to the survey thereof in the field. The field-notes of the survey subsequently made show that the land is swamp and overflowed; and your
office holds that, inasmuch as the alleged settlement was after the rule
of adjustment of the State's swamp-land grant, adopted March 16,
1903 (32 L. D., 6, 88), the case must be decided upon the evidence
of such field-notes, no hearing upon such a state of facts being per-

-mitted.

V

-

X

'

'

The application for the hearing is based upon the decision of this
Department of July 13, 1905, in the case of Cullighn v. State of Minnesota, on review (34 L. D., 22), wherein it was held that in the
adjustment of all claims for public lands in the State of Minnesota
initiated in accordance with law prior to the survey of the lands, in
instances where selections thereof are made by 'the State under its
swamp-land grant, and the field-notes of survey afford a sufficient
basis for such selection, the land department will, by hearing or
otherwise, determine the true character of the lands, notwithstanding
the return of the field-notes of the survey of the township.
In the decision appealed from your office notes the decision in the
Culligan case, but calls attention to'the fact that by departmental
decision of October 5,1905, in the same case, on re-review' (34 L., D.,
151), the former decision in said case was modified in such way as to
eliminate from the rule settlement claims initiated prior to survey.
While the Department went further in-its said decision of July 13,
1905, than was warranted by the facts upon which it as predicated,
there not being involved in that' case a settlement claim, still it was
not the intention of the Department upon the re-review of that case
to decide that settlement claims initiated prior to survey were' not
entitled to the benefit of such rule. It is true that at page 153 of
said case on re-review it was said that the rule formerly announced
"would amount -to a return to the departmental decision in the
La Chance case (4 L. D., 479).", This was a mistaken view' of the
effect of the decision of July 13, 1905, because of the fact that under
the La Chance decision the land department accorded hearings upon
proper applications by persons asserting settlement claims to lands
claimed by the State under its swamp-land grant, whether such settlement claims were made before or after the survey of the lands in the
field.
Said departmental decision of July 13, 1905, the facts considered,
held that in all instances where, prior to survey, claims had been
initiated to alleged swamp-lands within the State of Minnesota under
the act of June 4, 1897 (30 Stat., 11, 36), or by virtue of a selection
by the Northern Pacific Railway Company under the act of March 2,
1899 (30 Stat., 993, 994), the parties asserting such claims would be
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permitted to show the real character of such lands by evidence other
than the field-notes of surver, and the Department upon a most careful consideration of the whole matter is of opihioh that' settlement
clainis initiated prior to survey are entitled to the protection of- this
rule as muchas claims of the character involved in said decision.
-A settler who- goes upon unsurveyed lands for the purpose of establishing a home, if such lands are lin fact part of the unappropriated
public domaihn goes at their invitation of the public land laws. If
the land has not been surveyed, he has no notice'as to what the fieldnotes' of a subsequent survey may recite. Unless he may be peritted
to dispute such field-notes, he has no protection whatever against
fraudulent or. erroneous returns, although the fact maybe, and'presumably is, that the. land upon which he settled is not swamp and
overf-lo-wed land, but such as is desirable for a: homestead.' Of course,
in instances' wihere thesurvey has already been made, a person set-:
tling: upon such surveyed lands is. charged with notice of the surveyor's return, and ought not to be permitted to dispute such return,
and:'thus hamper and dlav the adjustment of the State's swampland grant, but in instances where such: settlement is without notice
-other than such as he may get from an examination of the land,
every intendment of thejlaw is in his favor, and he should be permitted to show the real character of the land and thus secure to himself the fruits -of his labor;
The decision appealed from is reversed, and your office is directed
to order a hearing.
FORT RICE ABANDONED

MILITARY RESERVATION-1ECOMESTEAD
ENTRY.

INSTRUCTIONS.

DEPARTMENT OF THE INTERIOR,
GENERAL LAND

FFICE,

Washington, D. C., July 26, 1906.
Register aind Ree iver, Dickinson, Korth Dakota.
GENTLEMEN:. Referring to instructions contained in letters "C" of
D:
April 30, and December 14, 1895, and April 25, 1901, for, the disposal
'of the lands in the Fort Rice abandoned military reservation, North
Dakota,
have to. advise you that the act of June 30, 1906 (Public
No. 400)', entitled, "An act to extend the publie-land laws of the.
United States to the lands comprised within.the. limits of the aban-,
doned Fort Crittenden military reservation in the State of Utah, and
for other purposes," contains the following provision:
That all persons now having or who, may hereafter file homestead applications
upon any of the lands situate within the abandoned Fort Rice military reservation, in the State of North Dakota, shall be entitled to a patent to the land filed.
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upon by such person upon compliance, with the provisions of the homestead lawof the United States and proper proof thereof, and shall not be required to pay
the appraised values of such lands in addition to such compliance with the said
homestead law.

' Icordance with said act you will no longer charge homesteade s
for lands in said reservation the appraised 'price, but you will permit
them to acquire title to the lands in. accordance with the provisions of
the homestead law of 'the United States without such payment.
In case of the commutation of an entry you will require the entrymaiff'o pay the price fixed by section 2301 of the Revised Statutes.
Very respectfully,

G. F.

POLOCL,

Aiting Comvnr.ssioner.

Approved July,26, 1906:
THos. RYAN, Acting- Secretary.,

CONTEST-BOUNTY LAND WARRANT-PREFERENCE RIGHT.

FRED W. NICHOLS.
An applicant to contest a military bounty land warrant location, who alleges
nothing. that calls for proof of any fact not apparent upon the face ofr the
records of the land department and who charges no fraud in the location,
would not if successful in procuring cancellation- of' the location, be entitled

to a preference right of entry under theprovisions. of the act of May 14,
1880, and the land department is justified in refusing to order.a hearing
on his application to contest.
Acting Secretary Rqan to- the CoMnmissioner of the General Land
(J. R. W.)
-ffice, July 30, 19..
( L. C.)
.,:Fred W. Nichols appealed from your decision of November 8, 1905,
rejecting his~affidavit to' contest the location of 'ilitary bounty land
warrant No. 17,158, forty acres,' act of 1850,:made at Sault S'te.
Marie, Michigan, by William A. Pratt and Alfred'N. Lawrence, upon
the NW. of the'SE.- i, Sec. 30, T. 53 N., R. 35 W.', now' district.of
Marquette, Michigan.
The location, inade July 9, 1852, No. 120, was' suspended for lack
of an order -of the proper court authorizing the 'guardian of the
minor warrantees to assign 'the warrant,' and March' 18, 1853, the
warrant was returned to the local office to permit the locators to
remedy defect-of the assignment.'' June 3, 1853, Alfred N.'Lawrence,
not having remedied the defect in assignment of the former warrant,
nor asking to male.substitution therefor, located warrant No. 15,785,
forty adres, act 'of 1850, on the same land. November 1, 1854, this
location was rejected by your office. because of the prior location of
Pratt and Lawrence.
'
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The record indicates that. prior to March 29, 1905, Frederic W.
Nichols, on behalf of himself as ;wner of :one-fourth, and of Rufus
R. Goodell of three-fourths undivided interest in the land, applied
for issue of patent for the land upon anentry supposed to have been
made by Samuel P. Bell, July 9, 1852, as shown by the entry book
of the. register.eof deeds of..Hdughton county, Michigan, and claiming
title deraigned. under Bell._ March:'29, 1905,. he was advised-by-.
your office that its. record shows the land was located by William A.
Pratt and Alfred N. Lawrence, and attempted to be located by Lawrence (as above recited), and that:
The location made by Lawrence alone may have been intended as a substitute for the defective warrant location made by him in conjunction vith
Pratt, and. Bell, through whom you daia title, may have purchased under
the location made by Lawrence. If you claim ownership of the land in point,
you should furnish to this office an abstract of title under seal of the proper
officer, showing how. you came in possession of the land. You should also
endeavor to obtain possession of said warrant No. 17,158, and if this is impossible, you should furnish an. affidavit explaining your inability to recover the
warrant.

-

In response thereto Nichols furnished an abstract and affidavit,
upon examination whereof your office, June 10, 1905 advised him,
and held: that:
The records of this office show no entry on this land. by Bell. On October 4,
1852, Samuel P. Bell made C. E. No. 1111, for the SE. NW. of said See. 30,
and same was patented October 10 1853. This is the only entry shown by
the records of this office to have been made in this section by Bell.
It would therefore appear

.

.

. .

that you have no such interest in this

land as would justify this office. in allowing you to succeed to the rights and
interest of the-locators of said warrant.

The abstract of title shows that the: entry book gives July 9, 1852,;
as date of the entry by Bell, which date is the same as that of the
location of warrant No.- 17,158, and not October 4, 1852, that of
Bell's cash entry for the SE. NW. , indicating that S. P. Bell is
ia mistake for William A. Pratt and Alfred N. Lawrence, but that
the warrant location was the one referred to. The abstract further
shows that April 20, 1853, by two quitclaim deeds of that date, William A. Pratt, and William A. Pratt and wife, conveyed by each
an undivided one-third of the land to Benjamin Howard, which
deeds. were recorded, respectively, on April 20, and June 28, 1853.
Neither Howard nor Lawrence ever conveyed, and this claim of title
rests in them.
As to taxes nothing is shown priorto 1880. For tax of that year
and for every one subsequent to and including 1899, except the years
1889, 1892, 1894, and 1895, the land was sold for taxes. It was twice
sold for tax of the year 1888. All but two of the sales (for tax of
1880 and one sale for tax of 1888) were made to Rufus R. Goodell,
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and i the two sales to others the purchasers' conveyed their interests
to Goodell, But, as the United States has never been satisfied for
its right in the land, Goodeil has no right that'can be asserted against
the United States.
The chain of claim of title asserted under the erroneous minute in
the entry book of a supposed 'entry by Bell has some remarkable
features. No claim seems to have been made under it until January
9,1899, over fortv-six years after the supposed entry, when Frank
Bell and Josie Bell by quitclaim conveyed to Frederic W. Nichols.
'
The
abstract shows (Instrument 5)Grantor Willard . Gray, Judge of Probate, Grantee Frederic W; Nichols,
Probate Decree February 15, 1900, filed for record February 17, 1900, M. R.
IMiscellaneous Record?] 4, page 288, NW. of SE. , to determine heirs, Frank
Bell, son undiv. , Kate Dobbie undiv. .i

The court (county and State) is not indicated, nor Whether this was
* a final decree in administration and distribution of estate of S. P.
* Bell, deceased, or'what was the nature of the proceeding, or that the
court ever had jurisdiction of the subject-matter.
A more remarkable feature of the abstract is that subsequently,
November 24, 1900 (Nos. 6 and 7, Abs't), Samuel P. Bell, not as sole.
and not joined by his wife, executed two quitclaim deeds, each for the
consideration of one dollar, to Frederic W. Nichols, which were filed
. for record, respectively November 24, 1900, and January 27, 1905.
Of these transactions Nichols, in his affidavit of April 12, 1905, says:
'That said Samuel P. Bell appearing of record in the pfice of the Register of
Deeds of said County of Houghton to have originally entered said land, and
this deponent understanding that he was dead, procured to be conveyed to him,
as appears by the abstract of title to said land furnished by dponent to the
*General Land Office, all the right, title and interest of the heirs at law of said
- Bell in and to said land; but being afterwards informed that said Bell was
alive, deponent entered upon a search for him, and finally found him at Duluth,
Minnesota, and then procured from him a deed of the land, as also appeals by
said abstract. That while so procuring a deed from said Bell deponent asked
him for all papers which he had relating to his title to said land, and he then
informed deponent that he had no such papers, they having been mislaid or lost
in the course of his travels; that said Bell is of very migratory habits, and is a
very hard person to find, as deponent discovered when trying to ascertain his.
whereabouts on the occasion aforesaid ; that deponent does not know his present
whereabouts, and can not ascertain the same.

It is' of course possible that one making an, entry July, 1852, presumably then of full age, should be alive over forty-eight years afterward, returning to claim his property abandoned for almost half a
century, and to find his estate probated, distributed to his heirs, and
by them sold, but such circumstances must require clear proof; of
identity of person, even if there was an undoubted and clear initiate
right of property, which in this case seems to be wholly lackingL and
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:to rest merely upon a mistaken minute in the county book of Qntered
lands.
August 28, 1905, Nichols made an affidavit setting out the facts
as to the original suspended location, of land warrant 1T,158, as
advised of them by your bffice letters,:.above mentioned, and further
that in the. spring of 1868 the United States local. land'office, Marquette, Michigan, to which the records of this land had been removed,
with nearly all the' records, was destroyed by fire, and that, thoughrestored so far as possible from the General Land Office recordsa search of the records of said office, as they now exist, shows no evidence of
record of the receipt of, said letter of March 18; 1853, or of said warrant, or
any other facts connected with the matter, on or after said date, .that
said William A. Pratt and Alfred N. Lawrence are deceased, and that deponent,
after diligent search, has heen unahie to locate their heirs, or ascertain from
them or others any information as to the return to their ancestors or either of
them of- said warrant, or its present possession or whereabouts; that the location still remains intact upon the records . . .
and constitutes in law an
appropriation of said land, removing the same from all other disposition until?
final action by. the General 'and Office.

He claims; under the act of May 14, 1880, right to proscute- for
cancelation of the location, and, if successful, a preference right' of
entry of the land. Your decision held that no facts as to tih§ location
were charged other than those disclosed by your ofce records which,
if proven, would affect the legality or validity of the location, aid
declined to order a hearing.
The assignments of error, summarized, are:.
1. To act upon the assumption that as a result of a hearing the
government could be advised of no facts other than shownby its:
records..
.2. That, were such the case, contestant would not be entitled to a.
preference right if successful.
3. That the warrant location was void ab intio, if the charge be:
true, and in case of cancelation of the location contestant is entitled
to a preference right.
4. So also even if the location were 'not void ab iititio.
This case is clearly not one within the letter or purpose of the
act ofMay 14, 1880 (21 Stat., 140). That actspecifespre-enption,
jhomestead, and ftiiber-culture entries,' for contest of which the
reward of aipreference right-is offered. In these specifild classes
of> entries there' are requirements and conditions of improvement,
cultivation, or residence which preclude knowledge or ascertainment:
ofdom'pliance with law by the' entrymnh from an inspection of the:
land office records.' It. frequently happened that by'fale proof.of
edimpliance' the government was defrauded of' title to public lands.'
By administrative.construction, ollowing the purpose' of th6 act, it is
held to be applicable to all cases of entries of pre-emrptive character
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where the right of purchase, selection,, or entry depends on some antecedent act of the claimant. Garner v., Mulvane (12 L. D., 336)., coal
lands; Hyde . Warren (14 L. D., 576), Chippewa half breed scrip;
Dornen . Vaughn (16 L. D., 8), mineral entr'; Olmstead v. John-.
son (17 L. l.,151), timber and stone land; Smith v. King (19 L.D.,
obe v. Strong (25 L. D., 92), Sioux-half breed
* 382), desert-land;
scrip. It is also, by analogy to the homestead and timber-culture
entries, held applicable to other entries wherein a forfeiture is imposed for non-performance of conditions subsequent to the entry,
or the right of entry is lost by happening of events precluding its
consummation into a title by patent. Some of the foregoing case
present such conditions, and such was Brummett v. Winfield (28
L. D., 530), an abandoned townsite, and Bunger v. Pawes (9 L. D.,
329), Indian trust lands. Tnlike either of these classes is the case
of Mallet v. Johnston (14 L. D., 658), State swamp land selection,
wherein the controlling question was the character of the lalnd,
swam p or not. This involved the question whether there had been
mistake or fraud in its classification upon the plats as shown by the
surveyor's field-notes. So far as examination of the cases cited discloses, this is the only one wherein a preference right under the act
of May 14, 1880, has been adjudged a contestant for effecting cancelation of an entry or selection in entries of classes not named in
the act, where all the proof necessary to the cancelation appeared in
the records of the land department. The decision was based upon
Ringsdorf v. Iowa (4 L; D., 497), and State of Oregon (5 L. D., 31,
35), wherein the character of the land in fact, by parol proof extrinsic
to the record, was in contemplation, so that the decision was not wellfounded on the precedents cited. In all the three cases the granting
of the- preference right to the swamp land contestant was expressly
of administrative policy, and not of right under the statute.
In the present case no fact is alleged that calls for proof of matter
jfn paWs, or of facts not apparent upon the face of the records of the
land department. No fraud in fact is charged to have been attempted
or contemplated by the locators. It is therefore clear that the proposed contestant has no right under the act of May 14, 1880, nor yet
has tendered to render a service to the government for which as a
measure of administrative policy theireward of an informer should-be
granted to him. Your decision to that effect is affirmed.
- I t remains to. direct proper action to be taken upom the suspended
location. It was suspended for defect of required proof of the
assignment on behalf of minor warrantees. Those minors have
long since reached their maturity, and for at least thirty-three years
since reaching full age have not disclaimed the act of their guardian
or sought o reclaim their waxrant, or to obtain a duplicate to be
5
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issued, acquiescing in the assignment irregularly made. The purpose
of the suspension was for their protection. Were the land warrant
-now in custody of' the land department the irregularity of the
assignment should properly be waived, the location approved, and
patent thereon be issued, or 'if good title 'reasonably satisfactory to
the present holders of that claim of title would not thereby be passed
they would be allowed to make substituted payment and to withdraw
the warrant. William R. Borders (34 L. D., 37), wherein it' was
'
said:'
As the government is not free from fault in neglecting to take proper action
upon the location for more than fifty years, and has silently acquiesced in the
occupancy of the premises, by the present owner and his grantors under said
entry, by withholding it from entry or other disposition; equity nd justice
would seem to require that his title should be quieted, and that a patent should
:
issue without further consideration. -

The record however presents an obstacle to that course. The land
warrant is not in custody of the land' department, and can not be
satisfied, nor has the' government received consideration for' the
land. The location therefore can not be approved and passed to
patent. The record does not show'who is in possession and use of the
land. The original locators are' dead. As to who claims under that
location the abstract indicates that William A. Pratt fifty-three'years
.ago conveyed one-third or perhaps assumed to convey two-thirds to
Benjamin Howard, and that Lawrence has never conveyed his onehalf. Taxes have not been paid by either for very many 'years, and
the claim arising from default of so doing' is vested in Rufus R.
Goodell. He and Nichols seem to be' in accord in seeking title, and if
no one claiming under the location. of Pratt and Lawrence is now
claiming the land, in view of the Department Goodell, by payment
of such taxes and thereby contributing to support of order and government the just contribution that the land for so many years ought
to have paid, is entitled to be recognized as successor to the equity ae
the original locators.

You will therefore notify counsel for the proposed contestant 'that
Rufus R. Goodell, or he with Nichols, within a reasonable time to
be fixed by your office,: apply as successor in right to the locators to.
make substitution. for location of land warrant No. 17,158, and will
make clear and unequivocal showing of what person or persons is
or are now' in possession or occupancy of the land, or claiming its use
and exercising dominion over it, and will duly notify all such" persohs of their proposed substitution, affording them opportunity to
appear and object thereto,' such application will be considered; If
they 'fail so to do, your office will report to the Department recommending what course should be taken in this and similar long susif

pended entries and locations.
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INDIAN LANDS IN MINNESOTA-HOMESTEAD SETTLERS-EXTENSION
OF TIME WITHIN WHICH TO MAKE PAYMENT.

INSTRUCTIONS.
DEPARTMENT

OF

THE INTERIOR,

GENERAL- LAND OFFICE,

Washington, D. C., July. 31, 1906.
Registers and Receivers, Cass Lake, C'rookston,
and Duluth, Minnesota.
GENTLEMEN: The Indian appropriation act of June 21, 1906 (34
Stat., 825, 326), contains the following provision:
-

That the homestead settlers on all ceded Indian reservations in Minnesota
who purchased the lands occupied by them as homesteads be, and they hereby
are, granted an extension of one year's time in which to make the payments now
provided by law.

This law applies to homestead settlers on ceded Chippewa lands
opened under the act of January 14, 1889 (25.Stat., 649v), and the Red
Lake lands opened under the act of February 20, 1904 (33 Stat., 46),
except that it does not apply to ceded Chibpewa lands opened by circulars of March 27, 1896, and August 12, 1898, a the lands described
tin said circulars were affected by the free homestead act of May 17,
1900, and payments are not "now provided by law as to said lands.
Inasmuch as proof and payment mihst be made at the same time, the
extension of time for making payment involves a correspondinz time
within which to make final proof.
V'ery respectfully''
'
"

G. F.

PoLLOCx

Actig

Connssswner.

Approved July 31, 1906:E
Taos. RYAN, Acting Secretary.

CONTEST-CONFIRMATJON--PROCEEDING

BY GOVERNMENT.

O-N N. DICKEIRSON.
The act of May 14, 1880-, Waards a Dreference right to :a contestant who
contested, paid the ln offce
fees, and procured the cancelation '.of
entry attacked; but doeshot' give a absolute right to contest an entry,
take from or qualify th',power and authority conferred by the organic

has
the
nor
act
upon the land department' to supervise and direct all proceedings rdlating
to. the; disposal of the-pdhblc lnds, and to determine whether a contest
against an entry shall or shall not be allowed.

VNot

nepoited in volume 34.
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Where an application to contest an entry is not presented until after the lapse of
two year -froms the issuance of final certificate, the Commissioner- of the
General Lad Office has no authority or discretion to allow it, as the seventh
section of the act of March 3, 1891, operates as a bar to any proceeding
against the validity of an entry not commenced within that time, and a proceeding instituted against the entry by the government within that time does
not suspend the running. of the statute so as to subject it to attack by reason
of an adverse or prior -right that was not asserted within the period of
limitation,
While an individual has not right to institute a new and independent proceeding
against an entry after the lapse of more than two years from the issuance
of the final certificate, the land department may accept the. offer of an hdividual to aid in the prosecution of a proceeding commenced by the government prior to the expiration of that period, or adopt such agency and allow
the individual, to furnish the witnesses and prosecute the case.

Secretary Hitchcock to the Commissioner of the Gekeran
ay 26,1906.
(F. L. C.)

Land Office,
(E. F.B.).

With your letter of December 12, 1905, you transmit the appeal of
May Richmond and Mafirice S. Woodhaus, from the decision of your
office of October 6, 1905, rejecting their respective applipations to contest the homestead entry of John N. Dickerson. for the SWV. : NE. ',
NE. SW. and W. -1 SE. Sec 11 T. 9 N., R.' E., H. M., Eureka,
California, upon which final certificate issued February 11, 1902. -

This entry was suspended within two years from the issuance of the
final receipt,' upon the request of a special agent, pending an investigation of the. entry. The special agent on November 4, 1904, submitted an adverse report and the entry was fdffially suspended upon
the recommendation of the special agent. The enfryman was then
notified of his right to apply for a hearing.
Dickerson thereupon came before the Department upon a pefition
for certiorari, complaining of the action of'your office in exercising
jurisdiction over said entry, contending that it was confirmed by the
7th section of the act of March 3, 1891 (26 Stat., 1095); there.being no
pending contest or protest against the validity of the entry at the
expiration --of two years from the date of the final certificate. The
Department ruled adversely toi, that contention (33 L. D., 498)
and held that any proceeding initiated by the government within
the statutory- period is sufficient to suspend the running of the statnte,
whether notice of such action is given to the claimant within that
.period or not.
petio} was denied and upon notice thereof Dickerson applied
: The~
for a hearing, which was ordered anAd, May 27, 1905, was, fixt a the
date.
It does not appear from the papers in this appeal that action
has been taken upon that hearing, but subsequent thereto and after-
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tWo years :from -the date of the final certificate, these appellat§
applied to intervene and contest the entry, all-egng fraud in its
inception and failure to comply "with the law. You''rejectdd 'the
4p'lications for the reason that ifthe entry be not' canceled 'as the
result of the investigation ordered by your office, it is confirmed by
the proviso to section 7 of the act of March3,' 1891'; supra.
There is no absolute right of conte'st given by the statute. 'The act
d May 14, 1880' (21 Stat., 140), awards a' preference right to a'd6ontestant who has" contested, paid the land office fe&, and' ptocur6d tike
cancelation of the entry attacked (Strader v. Go odhle, 31 L-.i@,
137; Mcraney . Heirs of Hayes, 3 L. D., 21); but it does not give
an absolute right to cntest an entry; nor take from or qfalify the
power and authority conferred by the organic act upon th&lind
J6partment 'to supervise and direct all proceedings elating to 'tle
disposal of the public lands, and to determine whether 'a "contest'
against' an entry should or should not be allowed.'
Under the prescribed rules governing the initiation of contests, te
0 ganting or refusal of-an application to' contest a final entry rests in
the' sound discretion of the 'Commissioner of the General Land' Office,
subject only to. supervision and control by the Secretary 6 the Interiort (Meyers v: Massey,. 22 L. D., 159). This rule was designed to
govern the conduct of local officers and not Ao restrict or limit the
authority of the Commissioner of the General Land Office to determine in every case where no adverse claim or right is asserted, whether
such proceeding shall be taken.
If, however, an application to contest an~ entrV is 'not presented
until after the lapse of two years from the issuance of the final
receipt, the Commissioner has no authority or discretion to allow it,
as the 7th section of the act of March 3, 1891, operates as a bar to any
pr Ioceeding against the validity of an entry that'is not commenced
within that time, and a proceeding against the entry by the governient within that time, as in this case, does not suspend the running
of the statute, so as to subject it to attack by. an adverse or prior
right that was not asserted within the period of limitation.
In this view there 'was no error in your decision so far as it holds
that appellants' have no right to institute new and independent proceediifgs after the lapse 'of 'more than 'wto ye'ars froni the issiane of
the final certificate, but there is nothing in the principle above announced that prohibits your office from accepting the offer of a contestant to aid in the prosecution of a proceeding against an entry that.
has been commenced by the government,- or to adopt such ageficy and
allow the contestant to furnish the witnesses aid "prosecute the case.
"'While an individual may not come in and usu'rp the place of: the
government in adverse proceedings against the entry, there can be no
-
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question of the right of the government to avail itself of,, acquiesce
in, or adopt the proceeding initiated and the proofs furnished by an
individual in protest of final proof, or in the contest of an entry"
(Sitzler v. Holzemer, 33 L. D., 422, 426). So in like manner, while
the individual has no absolute riglit to proceed against an entry by
contest, the government may avail itself of his services and' allow the
prosecution to. be conducted in his name.
Every contest in the general sense is a proceeding by the government, whether it is prosecuted thru the accredited officials, or by the
agency of individual contests. In either case it is a proceeding exercised by the land department in virtue of its supervisory control over
the disposal of the public lands, and in fulfilment of its duty to inve'stigate every entry, for the purpose of protecting the rights of the
people as well as to do justice to all claimants (Knight v. Land
Association, 142 U. S., 161; John N. Dickerson, 33 L. D, 408, 500).
Quoting from the decision of the Department in the case last cited
(P...5 00):
If it be once established that the gct does not take from. your office the supervisory power to proceed against a fraudulent entry or to suspend it for invest[
gation, it must then follow that the manner of proceeding is immaterial, whether
by the allowance of contests or protests, or thtu its aredited agents, by
inVestiations conducted in the usual manner- so as to secure accurate informai
tion as to'the trie' status of the entryman [entry]:.

This expression was used 'with 'reference to the proceeding that
would be sufficient to suspend the running of 'the statute; but it can
be as aptly employed to signify the power and authority of the Com'
missioner to conduct that proceeding to its termination.
As no ground is shown' for'the reversal of your'decision, and nothing appearing'from the record to indicate any imProper exercise of
discretion, your decision is affirmed. But as the teibr of it rather
indicated that you have no authority to accept the aid of a contestfnt
in the prosecution of a proceeding 'commenced by the government, it
is deemed advisable that the view of the Departinent in; that respect
should be communicated to you for your guidance in the future.

AFFIDAVIT FOR REHEARING-SETTLEMENT-QUALIFICATION.

SHORT J. BoWMAN.:
A petition for rehearing may properly be considered even tho the affidavit of
petitioner filed as a basis therefor is not corroborated, where the. mattersalleged as ground for the petition are susceptible of proof by the reeords
:of the land department.
a Not reported in volume 34.
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The, act of December. 29, 1894, relating to second homestead entries, has no
- application to entries made and abandoned after its passager but is specifically limited in its application to persons who had prior to its passage forfeited their rights for any of the reasons enumerated in section 3 of the
act of March 2, 1889.
One disqualified to initiate a valid settlement right can not claim the privilege of having his status as an etryman determined as of the date. of his
application for the purpose of protecting such invalid settlement right:
the right will only be protected fro: the date the impediment to its initia* 'tidn is; removed, and the ight attaches, and if' before that time a superior
right intervenes it will be' recognized and protected.
One :who' at the. time he performed an act of. settlement upon which he relies as
entitling him to a. prior right of entry is disqualified as an entryman by
reason of having an entry,, not actually abandoned,. then of record, is disqualified to make a valid settlement and can thnerefore gain nothing thereby-as against the 'valid adverse right of another, -asserted prior to the removal
of such disqualification.
' X

Acting Secretary Ryan to the. Comnssioner of the General Land
(F. L.-C.)
.
Ogee; June 13, 1906.
(E. 0. P.
'

'

March 27, 1906, the Department entertained a motion for rehearing
in the above entitledcase filed on behalf of Samuel M. Bowman.
The said motion, together with the showing made by Walter Short
in opposition thereto, are now before the Department for consideration, but before entering- upon a discussion of the matters thereby
presented a. brief statement of the: history of the case is necessary to
a clear understanding of the question of law involved, for, by the
admission contained in an affidavit subscribed by Short, all doubt is,
removed as to the facts set up as a ground for the motion for
rehearing.
October 11, i901, Samuel M. Bowman made homestead entry., of
the E.. A NE iSec. 17, T. 9 N., R. 11 W., Elreno land district, Oklahoina. November 5, 1901, Walter, Short filed. his affidavit of contest
against his entry, alleging priority of settlement. Hearing was had
and from a consideration of the testimony submitted the local officers
recommended a dismissal 'of the contest. Subsequently a rehearing
was ordered upon the application of Short and the case reopened for
the introduction of newly-discovered evidence, and a reconsideration
resulted in a reversal of. the prior action of the local officers, which,
action was affirmed by your office and the entry of Bowman held for
cancelation. On appeal the action of your office was sustained by
departmental decision of July 20, 1905 (not reported). Motioinfor
review of this decision was formally denied November 29, 1905.
application now.:under consideration,' which forms the next
The
0
step in the proceeding, is, based: upon an allegation of newly-discovered evidence, going to show the disqualification of Short as a
homestead entryman at the time he made his prior settlement on the
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:'nd, because of a prior exercise of his homestead right in making
entry of the E. SW. a, Sec. 22, T. 13 N., R. 15 W., . M., Which
* entry remained intact at the time he made his settlement on the land
in dispute. The sole object sought by the application for rehearingbeing to prove this allegation, 'necessity for ordering such hearing is
obviated by the statements contained in an affidavit filed by' Short in
support of his application to make second homestead ntry, to 'the
effect that the same is true, which affidavit accompanies the record.
The truth of the allegation is. not denied by Short or his counsel in the
showing made in opposition to the pending application. The Department will therefore treat the allegation of Bowman as true and
proceed with the consideration of the question presented.
It is contended by counsel that this application is not properly
made in accordance with the rules of practice in that it fails to state
that it is not filed for purpose of delay. This objection is purely
technical and can not be entertained as sufficient reason for denying
the application. Further objection is made that it is not alleged in
said application that due diligence bad been exercised to procure the
evidence now offered, at the time of hearing.
The Department is
of opinion this objection is not well taken, inasmuch as no other reasonable cistructin 'of the language used in said application could
warrantians other conclusion.
The further objection that the, affidavit of blaimant'ist not properly
corroborated is entitled to greater consideration, and if in this particiular case the object of the rule were otherwise not fully accomplished,
the Department Would be inclined to recognize it. 'ut the matters
aleged in'movant's affidavit are susceptible of proof by the records of
the land department, and of the facts shown .by such records-the' Departmerit must take judicial notice,' and it can not be contended' that
such evidence is iferior to that afforded by any number of affidavits.
On the contrary, 'it is evidence of the highest character 'and needs no
support to prove the facts there 'officially recorded It is for this
reason the' usual corroborating affidavits required by the rules of practice in such cases, are dispensed with.
This leaves for consideration a single question of law, viz., whether:
OT 'not any' settlement right could have been gained by Short which he
might assert as -against Bowian, he being at the time- he performed'
his acts of settlement the holder of a record entry for another tract of
land, not adjoining the land settled' upon by him. An examination of
departmnenital decisions heretofore rendered clearly establishes- the
right of a homestead applicant, under certain conditions, to acquire a
settlement right prior to the formal cancelation of a priothomestead
entry made by him" or the restoration of his homestead right, 'which
right he may safely rely upon as a basis for asserting a prior rightoif entry as against a subsequent settler who has never exdrcised his
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homestead right or is inl any manner disqualified from exercising such
right. Heiskell v. McDowell (23 L. D., 63); Smith e al. v. Taylor
(ib., 440); Hall v. Mitchell (24 L. D., 584>

In the first of the cases above cited it appears that the party assertinga prior settlement right acquired prior -to formal restoration of

his homestead right for which 'he had made application, had, -in fact,
long priorito initiating his settlement right, abandoned his prior''
entry, because of an erroneous ruling by the local officers refusing
a leave of absence, and that he was as a matter of right clearly entitled
to a restoration of his homestead right at the time he made his settlemnt upon another tract.
The case-of Smith et at. v. Taylor supra, presents a condition more
learly analogous to the case at bar. Taylor, at the time he made
settlement; had an entry of record for a different tract, which had
been successfully contested on the ground of prior settldmeit, but
the contest proceedings were not formally closed adversely to him
uintil after 'he initiated his settlement right. In that case his right
to make entry as a prior settler was recognized, for the reason, pricipally that a cancelation of his record entry for such a cause would'
niot work a forfeiture of his right to make another entry, as probably
would have been. the case had his entry been properly allowed in the
first' instance, and its subsequent cancelation been. the result of acontest brought upon the ground of abandonentor general failure
to comply with the law.
The case of Hall v. Mitchell, mupra, is not essentially different from
the case of Heiskell v. McDowell, spra.
In each:instance where the initiation of a- settlement right prior
to the removal of a disqualification to make entry by reason of the
applicant having an entry then of record, or his entry having been
canceled but his homestead right not then restored, it appears that
the tclaimant was at the time' of making his settlement rightfully
entitled to have the disqualification formally renioved. In other
words, the only existing objection to his qualifications-was a purelytechnical one which the Department refused to recognize to his
prejudice or to defeat a valid settlement claim which the applicant
was in equity and right entitled to rely upon. It is. believed these
are the:only -reasons- underlying the rule laid down in the desciions
cited, and' the Department is unwilling to extend: the scope' thereof
nor will it recognize the validity of settlement rights acquired while
the party -asserting them had another entry of record or was otherwise disqualified and was not at the time' of' making settlement
'clearly entitled to have -his record entry canceled or the other disqualifications, merely technical removed.
Thel right claimed must be clearly established, especially where- the
rights of adverse claimants are involved. It is true, as a general
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Proposition, that therights of a prior settler are no. greater than his
rights as an entryman, and if he is disqualified as the latter he
becomes a mere trespasser when attempting to assert the forwer, and
the rule permitting the initiation of a valid settlement right by one
not techitically, though. rightfully, entitled, to claim the qualifications.
of. an entryman, was adopted only for the purpose ofremoving :the
technical objection, and is not to be construed as extending the gen-'
eral proposition for any other purpose, or as permitting the initiation:
of valid settlement rights by clainants who are~ both.in fact and in,
law, disqualified as enatrymen.
The recognition or rejection of Short's right must therefore depend
inthe ed upon his actual, not technical, qualifications as an entry: V man.:
The showing made in. his ,behalf is briefly stated as follows:
-His forper entry of record att:the time he'made his alleged settlement on the tract in dispute, October 5, 1901, was made February ,
1901, after a careful examination of the land. An attempt was made
to rajse a.crop. on the land that-,year but he discovered, that the
(Iuality of.the,soil was ,inferior and crops could,not be grown successfully. He was unable to obtain water for his.,stock and family,
findiengthat hewould be unable to make a living-on-the land he.
an'd
abandoned it about, October 1, 1901, five days prior tof making his
alleged settlement,.and formally relinquished his entry October 26,
:1.9)1;. He also relies upon. the many valuable improvements made
upon the land involved herein as a. further reason for receiving
equitable consideration.
It is doubtful if this showing, even though incontrovertible, would.
be sufficieit, to bring him within the rule announced in the cases cited.
The evidence of actual abandonment ,prior to formal relinquishment
s slight. ' He had not relinquished at the time he made settlement on
aRother* tract and his abandonment had existed for less than a week,
a: period 'far too short to permit the bringing of a contest on that.
round
It. appears further that.he owned the improvements:on. the
until after he executed.-his relinquishment, when Ihe
tract:
entered
traded them to the person who made .entry for the land, which-entrv:
was ii fact made onthe:same date the relinquishment was filed.
B:w nan, in his, 'application for rehearing, asserted .that Short
raised a, crop on the land he alleges :he: abandoned, and that he returned and. harvested- the same after. he made settlement on the tract
in dispute, and this allegation is not, .in -terms, denied by Short
though he does aver that the kaflir corn planted " dried ahd shriveled,
.
up :-and was 'worthless."
An examination of the original record discloses that no testimony
was offered at the hearings had touching Short's qualifications as an
entryman,- and that he subsequently requested that he be permitted
'
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to file an affidavit to cure the, supposed defect in the record, which.
0affidavit was duly executed; February.13, 1903, and made a part of
the, record. Short therein made oathth. I have never at any time filed upon or entered any portion of the public
domain of the United States either for a homestead or otherwise.

X

-'

f

In view of the admission made by Short in his'present showing,'
the utter falsity of the; averment contained in his former affidavit is:
manifest."i7Only
one natural presumption arises from such action and- that is'
that at'the time he executed the false affidavit he was attermpting'to
conceal a'fact which, if discovered,. might defeat his right as a prior
settler; and the belief -that his former entry would, if known, preju-'
dice-his claim, tends to cast considerable doubt upon his later aver'ment that he had totally abandoned his claim under his former entry'
at the: time he made settlement on the land in dispute. Neither does
his admission, coming as it does after the discovery by Bowman of'
the falsitt of his former affidavit, entitle him to any equitable consider
eratiom 'He not: only supprest the truth when it was' his-duty 'to'
disclose it, but wilfully denied it by: his false affidavit, and but forthe activity of Bowman the question of his qualifiations might never:
have been made' an issue in the case. The whole showing made on
behalf of Short convinces the Department that Short was' not in
positi6n. to initiate a valid settlement right on October 5, -1901, the
*date his settlement on the land in question was made.
The claim to equitable consideration contended for by Short because
of his extensive improvements o the land involved herein, is based
upon facts which are perhaps true in. every particular, and the denial
of his application may entail a pronounced hardship so far as he is'
concerned, but such facts, even tho they might, in the absence of a
-perfect legal. right, be allowed as an equitable defense, can not be set
lip at this time to perfect that which was without. validity invits inception and such invalidity was not removed prior to the intervention of
a valid. adverse right. The acts performed by Short, upon which-his
equitable: defense depends, were not innocently performed, for he
had notice of the claim of Bowman from the beginning, and proceeded in the face of actual knowledge that the latter's claim might
be upheld.. He is in the position of one who takes pendente ite, and
his right can not be freed from the final results of the pending litigation by any act of his. In other words, if the naked legal right.to
enter the land be found in favor of Bowman at the time Short asserted. his claim, the legal right, unless abandoned, can not be defeated by any alleged equities in favor of Short, arising after the
attaching of the legal. right-of Bowman and with notice of such righton. the part of Short. Under such circumstances Short does not
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occupy a position analogous to' that of an innocent purcharer-and can
not rely upon his alleged equities to defeat a legal right.
Counsel for Short also contends that'Short was a-'qualified entryman within the meaning of the act of December 29, 1894 (28 Stat.,
599), but a careful reading of said act'makes it plain that it had no

application to entries made and abandoned after-its passage but was
specifically limited in its application to persons who had prior to its
passage forfeited their rights for any of the reasons enumerated in
section 3 of the act of March 2, 1889 (25 Stat., 854).
Neither can Short claim any right.under the act of June 5, 1900.
(31 Stat., 267), the same not being prospective. It is further contended that Short's application not having been made until after the
passage of the act of April 28 1904 (33 Stat., 527), the same should
be allowed under its provisions. Even conceding that Short has
upon the showing made brought himself within its provisions, it can
not be maintained with any show of reason that sutch application can
be accepted in the face of valid adverse claim, initiated prior to the
acquisition of a superior right in Short. This act has no retroactive
effect which will operate to ure a defective right based upon a
claim of prior settlement, and at the same time cut off and defeat the
assertion of a superior adverse claim. While the Department has
held that the status of an applicant is to be determined as of the date
of his' application (James W. Lowry, 26 L. D., 448; Winb6rn v.
Bell, 33 L. D., 125), is has never been held or intended that an application to enter when based upon a claimed settlement 'right would be
accepted where it was shown that the-right claimed by virtue of such
application was subject to. a superior right initiated prior thereto.
In other words, one disqualified to initiate a valid settlement right
can not claim the privilege of having his status as an entryman determined as of the date of his application to protect such invalid settlement right. The right will only be 'protected from the date the
impediment to its initiation is removed, and the right attaches. If
before the disqualification to make settlement is removed'a superior
right intervenes, such right, in all equity and justice, 'will be recognized and protected.
The Department is clearly of opinion that one who, at-the time he
perfornied an act of settlement relied upon to sustain his prior right
of entry, was disqualified as an entryiai by having' an entry, not
actually and wholly abandoned, then.' of record, was equally disqualified- to Xmake a -valid settlement' and gained nothing thereby as
against the valid adverse right' of another, asserted prior to the' removal of such disqualification. Short therefore took nothing by his
settleient on the land involved herein as against the' rights of
Bowman.
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The prior departmental decisions of November 29, 1905, and July20, 1905, are accordingly hereby recalled and vacated and the decision
of your office of January 28, 1905, reversed the entry of Bowmanthereby erroneously canceled reinstated, and the contest of Short
against said entry dismissed.
PACIFIC

NORTHERN

GRANT-INDEMNITY

SELECTION-APPLICATION

OF CASE OF SJOLI v. DRESOHEL.
--
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OPINION."

W~~~~~~~~~~~~~~~~~

The Secretaryt of the Interior, in the administration of the several land grants tq
railroads, -is not bound to follow the broad principles quoted in- the decisionof the supreme court in the case of Sjoji v Dreschel' (199 U. S., 564), but
may confine what is said therein to a state of facts similar to those then
* before the court.
No title passes to lieu lands before approval by the Secretary of the Interior of
the company"s list of selections; and, when so approved, the lands are to
be considered as fully selected as of the date of the listing, so as to give to
the company superiority over the right of, homestead or pre-emption claimants settling after the listing by the company..

Attorney-Generca Hoody to the Secretary of the Interor, June 18.

*

;

~~~~1906.V

I. have received your request for an -opinion, in which you say:
In a decision of the Supreme Court of the United States handed down by' Mr.
Justice Harlan, December 18, 1905 (No. 79, October Term, 1905) [199 U. S.;
564], in the case of Peter 0. Sjoli v. Charles Dreschel,'involving title to a tract
of land within the first indemnity limits of the grant of public lands madeby the
act of Congress of July 2, 1864 (13 Stat., 305), to the Northern Pacific Railroad)
Company, it was held, among other things, upon propositions deduced "from
numerous cases " iii that court relating to said act':
'1. That no' rights to lands within indemnity limits will attach- in favor of
the railroad company until after selections made by it with the approval iof the
Secretary of the Interior;V
2. That up to the time such approval is given, lands within indemnity limits
although embraced by the company's list of selections, are subject to be disposed
of by the United States, or to be settled upon and occupied under the pre-emption
and homnstead lws of the United States.
3.'That' the Secretary of the Interior has no authority to withdraw from sale
or settlement lands that are within indemnity limits which have not been previously selected, with his approvals to supply deficiencies within the place limitsof the company's road.
The cases which it, is said justify these deductions are cited-in a foot-note, at
the bottom of page 2 of the decision.

You point out that in the case under consideration the facts were.
that prior to. the time when,. in pursuance of the regulations of the Department the railroad company' filed its list of selections of indemnity
a See Opinions of Attorney-General, volume 25, page 632.
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landey Sjoli settled upon the land; the settlement bing in 1884 and
the listing by the company in 1885; that your department has been
holding that the listing of the lands by a company segregates the land
until final action by the Secretary in approving or disapproving the
selections; and that the decision by the Supreme Court, followed
literally, invites settlement and entry while selections await approval,
and may result in defeating all pending indemnity selections. You
say that you are not inclined to give such broad effect to the decision
if it can be avoided, and submit the question xwhether the land department in the administration of the several grants is bound to follow
the broad principles quoted from this decision or whether the same
should be construed with due'regard to the particular facts set forth
in the case before the court and limited accordingly.
You say you do not recall any decision of the Supreme Court to the
effect that an inchoate right is not secured upon the filing of the company s list of selections.
The language in the case referred to, in my opinion, does not seem
to be intended to cover all land grants, but that to the Northern
Pacific Railroad Company, which contains, in section six, certain
special language applying the homestead and pre-emption laws to
lands along the line of the railroad. It is for this reason that the
court referred, first of all, to Hewitt v.. Schultz (180 U. S., 139), and
refers to so many other cases concerning the Northern Pacific railroad

grant.,
There is, accordingly, less reason for following the principles as
stated by the court in questions arising under other grants than in
questions arising in the adjustment of the Northern Pacific grant.
Undoubtedly the supreme court has said, and repeatedly said, that
no title passes to lieu lands before approval by the Secretary of the
company's list of selections; and the court has stated, as to the
Northern Pacific grant, especially, that the Secretary has no authority
to withdraw lands from sale or settlement which have not been previously selected with his approval.
But in a case which has not been referred to either by you or by
the court in Sjoli v. Dreschel, namely, Oregon and California- Rail.road Company v. United States (189 U. S., 103, 112), the court uses
the following language:
Now, it has long been settled that while a railroad company, after its definite
location, acquires an interest in the odd-numbered sections within its place or
granted limits-which interest relates back to the date of the granting act-the
rutle is otherwise as to lands within indemnity limits. As to lands of the latter
elass, the company acquires no interest in any specific sections until a selection
is made with the approval of the land department; and then its right relates
to the date of the. selection.
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This seems to
and,
Ie,in fact, o other meaning can be made out
-of it, that when the Secretary approves the lists of the lands the lands
are to be considered a'sfully selected as of the date of listing. This
Appears to be the real question as to which you 'are concerned, that is
to say,: whether, when there is an approval by 'the Secretary, the
selection of the railroad company relates back to the date of the listing so as to give it superiority over the right of the homestead or preemption laimant settling after the listing by the company.
What you desire me to decide is, as I understand, whether the language in the Sjoli case requires you to give no effect to the company's
list, if afterwards approved by you, or before you for approval, as
against homestead or pre-emptibn claimants settling after the coin
pany files its list.
The court seems careful to avoid so deciding in Sjoli v. Dreschel,
because it takes pains to point out that there never was any approval
of. the lists in that case and repeatedly alludes to the fact of. the settling of Soli before the listing by the company. In Hewitt Ii.
-Schultz, also, it Points, out that the settlement was prior to the listing
and to any attempt at selection on the part of the company.
I have been unable to find a case in which the court has had'.
before it for consideration a pre-emption or homestead claim originating ater the listing by the company ad. has held that the listing
would not give the superior right to the, companiy either by relation
of its title from approval by the Secretary to the date of the filing
-of its list of selections or-by the mere operation of priority of action
in favor of one of two claimants equally entitled to take the land.
In Cohens 'v. Virginia (6 Wheaton,. 399) the supreme courtby
*Chief Justice Marshall says.

.

.

-

The counsel for the 'defendant in error urge; in opposition 'to this rule of construction, some dicta of the court, in theucese of AMarbury v. Madison. It is a
maxim, not to be disregarded, that general expressions; in: every opinion, are to
be taken in connection. with the case in which those expressions are used. If
they go beyond the case, they maybe respected, but ought not to control the
judgment in a subsequent suit, when the very point is iresbnted for decision.
-The reason- of this maxim is obvious. The question .actually 'before the court
is investigated with care, and considered in its .full extent. Other principles
which may serve to illustrate it, are considered in their relation to the case
decided, but their, possible bearing on all other cases is seldom. completely investigated. In the case of Marbury v- Madison, the single question before the
court so far as that case can be applied to this Was, whether the legislature
- could give this court original jurisdiction in a case in which the constitution
-had clearly' not given it, and in whie, no. doubt respecting the construction. pf
the article could possibly be raised.. -Thecourt decided, and we think very properly,, that the legislature could not give original jurisdiction in such a ase.

Inny opinion the languageof Chief Justice Marshall applies to
*the question you submit to me and-ou are. not bound to follow the

:
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broad: language in Sjoli v. Dreschel, but may confine what is. said-ll
that. case to a state of facts similar to the one before the court, which
involved a settlement by the. pre-emptor prior to the listing by the
coutpany, the patenting of the land to the pre-emptor, and no approval at any time of the list of selections filed by the com pany.:,
Respectfully,
CHARLES W.
:M

RUSSELL,

Assistant Attorney-General
V Approved:

W. H. MoODY, Attorney-General.

HOMESTEAD ENTRY BY INDIAN-TRUST PATENT.
JENNIE ADASS ET AL.,

An Indian homesteader holding title under a trust patent issued to him under
the provisions of the act of July 4, 1884, who at the time of making the
entry had abandoned his tribal relation and was occupying the status of
a citizen of the United States under the' terms of section 6 of the act of
February 8, 1887, may, upon application therefor, have the tust patent
canceled and patent under the general homestead law substituted therefor.

'Acting Secretary Ryan to the Commissioner of tht General Land
(C. J. G.)
(F. L. C.)
Offie, July 10, 1906.
An appeal has been filed on behalf 'of Jennie Adass, widow, and
the heirs at law of Charley Adass, deceased, from the decision of your
office of' February 6,' 1906, denying: their petition requesting cancelation of trust patent covering the home stead entry of said Charley
Adass for lot 11,. See. 6, and lots 11, 13 and the SE. 4 SW. , See. 5,
T. 38 N., R. 5 E., W. M., Seattle, Washington, and the issuance in
lieu of said patent of one in fee simple.
The date of Adass's entry was August 25, 1887, and'-in his application it, was stated that he applied, for the land' under the act of March
3, 1875 (8 Stat., 402, 420), which extended the benefits of the homestead law of May 20, 1862 (12 Stat., 392), to:any Indian born in the United States, who is the head of a family o who has
arrived. at the age of twenty-one years, and who has abandoned, or may here;
.after abandon his tribal relations-

with a proviso that the title of lands thus acquired should not be subJect to alienation or incumbrance for a period of five years from date
-of the patent issued therefor. Adass 'also stated that he was afi
Ifidian formerly'of the Nooksack tribe; that he was born in the
United States; that he had abandoned his' relation with that tribe
zand adoptd the habits and-pursuits of civilized life; that h& was the
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head of a' family over the age of twenty-one years; that he desired the
land. for the purposes of actual settlement and cultivation; that he
was then residing upo said land and had made valuable improvermnts thereon. Notwithstanding the statements made by Adass his
homestead application was indorsed" Indian, sact 'of July-4, 1884:"
(23 Stat., 6,' 96), which'provided that Indians. then or thereafter
located on public 'lands might avail themselves of the provisions of
the homestead laws as fully and'td the ame extent as Citizens of the
United' States, but no fees or commissions were to be charged on acdcount of, entries or proofs under said, laws.

It was further provided

that lands thus acquired should be held in trust as follows:

-

All pateflts thereforshall be of, legal effect, and declare that the United
States does and Will hold the land thus entered for the iperiod of twenty-five
'years, in trust for the sole use and benefit of the Indian by whom such entry
shall have been made, or,. in case of his decease, of his widow and heirs
according tQthe laws of the State or Territory where such land is located,. and.
that at the expiratidn: ; said period the United States will'convey the same
by ptent to said Indian, or his widow and heirs as afforesaid, in fee, discharged
of said trust and free from. all charge and incumbrance whatsoever.

The
certificate
issued to Adass Jul-y 22,Df
22,i81 1891, cotie
contained
the
~~~fiial
~~~~~kt
- .C..\1:,.
-. .
t h.
samet indorsement. as the oiie above referred to, and' his final proof;
showed thathe was a native-born citizen sixty-eight years of, age andbad lived all his life upon the land entered y him.
?~

This

natter was s ubmitted t the Department by your office under

date of Match 31, 1905, in view. of the provisions of the act of Apil
23, 1904 (33 Stat., 297), and was referred to tle Commissioner of
Indian Affairs who: recommended that the trust: patent issued to
Adass be' not canceled. This:.'recommendatiol was -approved by the
Department April 14, 1905, ald it is because;of this aCtion thattyour
ofice ,deni'd the petition herein, as hereinbefore stated.
The general allotient act of February 8, 1887 (24 Stat., 388),;
after providin for. 'allotments of. lands in Indian reservations, further provided in section 6 thereof, among other things,that'Every Idian born within the territorial limits of the United States who has
voluntarily taken up, within said limits his residence, separate and.apart from
any. tribe of Indians therein, and has adopted the habits of civilized life, is
hereby declared to be a citizef of the Ufited States,- and is entitled to all the
rights, privileges, and immunities of such citizen, etc.-.
' '

WThile the application of Adass, which was dated August 25, 1887,
--was made under the act of 1875 and patent wasJissued to him under
the act of 1884,'yet upon the show ing made in said application and
his fiLal proof he possest the quaiificatidn prescribed by, the act.'
of 1887, he was therefore entitled as a citizen of the United States
to the exercise of the rights accorded under the general homestead
580-VoL 35-O

M-6M

'

.

;
:
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law, and at the expiration of the statutory period to have issued to
him the usual homestead patent. Both the acts of 1875 and 1884,
extending the horestead privilge: to Indians, impose restrictions
s toalienation and incumbrance upon- the beneficiaries thereunder,
but the: act of 1887 conferred upon' I-ndians living apart from their..
tribes and who have tadopted the habits of civilized, life; the rights ,
and immunities of. citizens. This was the status occu:" 04 privileges,
pied by Adass at the date his entry was made. As was said in the
case of Feeley v. ensleyr (27 LI)., 502, 504):
brought him within the pale of citizenship, where he has:
These
conditions'
:i'
voluntarily placed himself. (24 Stat., 388, 390, Sec. 6, act of Februaryi8, 1887.)
The homestead privilege was 'eonferred upon nati ve bornt Inidians wkMho
have severed tribal relations and abandoned savage for civilized life. (Turner
v. 1Holliday, 22 L. D., 215.) The Indian entryman did not attempt to soeure
allotmenIt to him of nonreservation lands, wvhereby he vould become a citizen, but relied upon his citizenship as one who had separated from his tribe
and had adopted the habits of civilized life.. By his voluntary act, his declaration of citizenship under oatl,,and his accepting the conditions iimposed by lav,,
pon other citizens, in filing his declaratory statement and making homestead
entry for the tract in question, he acknowledged that he laid no further claim 5
to the guardianship of0 his person by the. United States. That relationship
ceasing, all obligations on the part of the government towvard him, as an- Indian,
heprotection
except such as are enjoyed by citizens in commdn, are canceled.;
afforded by Congress and by this Department to tiPIndians while in a state
of dependency- ceases when the state of pupilage or arldship ot the latter
no longer exists. (See the case of Miami Indiais, 25 L D., 42(3, 430.)

The facts of this case are. similar tO those in the case. of Clara'
in which ddpartmental. decisiOn. was renderedi August 31There~ patent issued to Butron under the actf
1899. (inot'reported').
.. sof1884, upon homestead entrv made May 23, 1892, which confers the
benefts of the homestead law upon" Indians" as distinguished from
"citizens 'of the United States." Application was made for the
substitution of a patent 'in flee for the, trust patent thus issued. In
her final homestead affidavit as wellas in her testimony taken at time
of -final proof 'Butron testified that she was a "native born Indian
'woman who has ab'andond all tribal relations," and it was held that
"ier citizenship - results from such -conditions under the, terms ofsection six of the 'act of February 8, 1887." Thecdecision in that
Butron.

case cdncludd:

-

It appears, theefore, that prior to her entry the applicant was clothed with
full citizenship even though she might have been of- Indian birth, and that she
had the right to'male entry of public lands without any restrictions exept such-;
as areimposed upon citizens generally.
,-Your office is therefore advised 'to allow 'the: application 'to cancel the: trust,
patent surrendered by the applicant, which she:refuses to accept, and to cause
to be issued in lien thereof a patent in fee to said'Clara Butron for, the tracts
'
embraced in her homestead entry,
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That. case is: conclusve of the question involved here. It is not :
believed that the provisions of the act of April 23,:1904, eupra, constitute any prohibition against following the same course in the case
o Charley Adass that. was pursued in the Butron case, as said act
evidently has reference to allotments of Indians as such over whom
the govornmient is still exercising' its guardianship
'andprotecting
care, as' distingluished from Indians who are citizens of the United
States toward whom all obligations of the government have ceased
except such as are-enjoyed by citizens in common.'
The decision of your office herein is reversed, ;and you will take :
appropriate actionlacordingly.'

INDIAN RESERVATION-LI1JU SELECTION-ACT OF APRIL 21, 1904.
S06ANTA FE PACIFIC

R. R.

Co.

In case Mnds within the odd-numbered sections granted i aid of the construct
tion of-a railroad fallwithin an Indian reservation and it is sought to exchange such lands for other public Iduds in-accordance with the provisions
of the act of April 21, 1904, it is not niecessary that the lands offered in exchange shall have been snrveyed, where the' amount of the laftds embaced:n the reservation' and so lost to the grantmay by totraction- of the
public survey lines be definitely ascertained.
Circularof June8,1906,34 L. .D., 666, onstrud.
:

Conmissioner ofrtheGeneral.Land,
:Offce, Augustis, 1908.
(F. W. C.)

Acti, g Secretary Ryan to thie

L. C.)
CF.

At the request of the Sant& Fe Paific Railroad Company, the legal
;tsuccessor to the Atlantic and Pacific Railroad Company, yolroffice
ki -lterof July 125 1906, transmits as a preliminary. application for exchange

0

under the act of April 21, 1904 (33 Stat., 189,-211), its selec-

tion list covering 214,987.51 acres of public lands: n the Claytdn, New
Mexico, land district, the same being in lieu of 215,090.56 acres in
New Mexico within the primary limits of the grant made by the act
of July 27, 1866 (14Stat., 292),in aid of the construction of.the At--;'
lantic
'0 and Pacific*irailroad, also- within the limits of the Zuni ahd
avajo
Indian reservations as extendod by executive order.
-:Your office letter states that the preliminary requirements of the
circular of June 8, 1906 (34 L. D., 666), have been satisfied, but you

are of opinion that the exchange cannot be made; for the reason that
base lands are unsurveyed and it cannot be said, in view of t
decision
SoftheSupreme Court in the0case ofUnitedStates'.t Mntana
Lumber Manufacturing Company (196 U. 5., 573), that the rig
to a
patnt or its equivalent
has been
earned by full compliance'Wth
DaS. |
~::.II$;0,
D
on'
i.tt
;F
om0 I
:
f:the

-

ff:;f'
::t
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l aws of the United States governing the disposal of the base'lands
sought to be made the subject of the exchange. The act of April 2,
.:
:
1904, supra, proides,intera
'Thatanyprivate' land over.Which'an I dian reservation has been fextended
by executive odder, may be exehianged at the-discretion'of the Secretaryof the
t
Interior, and at the expense of the owner'thereof and under such ruleg and regu lations as may be prescribed by the Secretary of the Interior, for vadant non-the
same
;0;mindral, surveyed public lands of equal area and value and situate in
State or.Territory.

*,:t

:0

*-.

.Under

the reglations of June 8, last, issued under said act, it was

said*

,

The land proposed to be surrendered must be accurately described by legal
subdivisions if surveyed, or in the event that it is unsUrveyed, by such designation' as will . readily enable the Commissioner of the General Land Office to

identifyit

It is true that it is also saidtha
*

t

.

Private lads subjet to exhange under the provisions of this act include all
lands within the limits of an Indian reservation* established by executive order,

to which the right to a patent or its equivalent has heen earned by-full compli-'
,ane
withthe laws of the United States governing the disposal of said lands.

' X i0000:0000:The
'two,0 w~hen considered::together, indicat t: that it was not the
intention of t
Department in the 6ase of a land grant like that made
by the act of July 27, 1866, supa, of the alternate odd-numbered ec;tions andparts of sections, to require that the lands the subject of
.exchange be actually surveyed befdre putting into -operation the provisions of. the'act of April 21, 904. .If the landswere shown to be
within the primary limits of the land grant'andotherwise subject tot
the
ofthe. grant, the famount to he exchanged might be deter-'
oterms
mined, if unsurveyed,' by protraction, as is done in the case of ordifnary indenity, selections. In the case of- the Nortern Pacific Railroad Company, on review
D(20L.
., 187, 191), it was said:
The lost lands are in an unsurveyed Indian reservation, but the surrounding
lands appear to have been sureeyed, and I see no reason why the surveys may
not by Calculation, and without difficulty, be. projectedg over' the.reservation so
as to specifically Aescribe the lost sections tract for tract Wit the selections.

This rule of' adjustment has been' uniformly applied since the date'
'of said dedision to the several grants made in aid of the constru'ction:'
of railroads.
In the case of Un1ited States: ix. Montana Lumber Manufacturing:
Company, supra,,aftr referring to the provisions of the act of July
isUrveybmusthe
15,S180, by which it was provided that the cost of
paid by- the' grantee company and no conveyance should be made of
the land until said cost be paid, it was sai:
equitable
;0"
title becomes a legal title only upon the identifi-a:
0 The
. 000S0
ff 0u
the d-0 ;Xff
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;:
:tion
of the granted seetions," and that to secure'the payment of the
expoenses incident to the survey, the government "retains the legal
title in its own name imtl. they~ are paid." It was not proposed at
the time of the formulation of thregulations of June 8, 1906, that a
patent should-actually issue to the lands the subjct of exchange
before the act could be given operation. Neither was it purposed
that unsurveyed lands in Indian reservations should be actually surveyed, but rather that the amounit to bei exchanged. was to. be deternined by. protraction, and,, to meet the requ iement of law for thef
payment, of the costs of survey, it was proposed that the. company.
should be required to pay, before .patent would issue for the lands
selected in lieu of: those .unsurveyed lands surrendered, the actual cost
of survey of the selected land, this being considered a legal equiva-lent and more likelt to be accurate than an estimate for thed survey of
the unsurveyed lands within the Indian treservation which were to be
Your office letter, as before stated, states that the preliminary reThe application has
therefore this day been referred to the Commissioner of Indian Affairs for report as to whether the whole or any part of the described
lands made bases for the selections in question are needed for the use
of the Indians and such recommendations, as that officer may' dee-n
.a:ndg::::::
Ct
: :
S~~~~~~l
h
!sre
2
proper in the premises. Upon receipt of his report and recommenda-.
tion, the area to be exchanged, can be determined in the manner, herein
specified.
In the future administration' of the act you -will be guided bythe:
const'ructioh herein placediupon the-circular letter of instructions of
June 8, 1906.-

4quirements of tle circular have been satisfed.

';

SALEOF IiANDS IN FORT CRITTENDEN AIBANDONED MILITARY.
RESERVATION.

0

INSTRUCTIONS.

DEPARTMENT OF, THE

TERIOR,

-

GENTERAL LAND OFFICE,

D.0.,
CWasngton,
August , 1906.

Register and Receiver, SaltLake City; Utah.;
GENTLEMIEN: ,Referring to the instructions of November 20, -1896
(23 L. D., 567), in regard to the diposal of landsin the Fort Gritten-:
den abandoned itilitary reservation, I have' to advise you that section
I.of the act of June 30, 1906 (34 Stat., 808), entitled, "An act to
extend.the public land laws othe United: States to the lands comprized 'within'the limits of the abandoned Fort Crittenden military

0-
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reservation in the State of Utah, and for ohr prposes, prgvides
as follows
The general laws for the disposali of the public lands of the United States
are hereby extended and made applicable to the lands. comprized. withinitbe
of
in the state
Sreservation
limits of the0 abandoned. Fort Crittenden. military

Utah.

Therefore you will no longer be governed by. said instructions of
tsaid t dis-.
reservation are subject
November 20; 1896, but landsin
'posal under the general laws for the disposal of public lands.
V0ery respectfully,

G. F.

POLLOCK,

Acting CtmMissoner.

Approved:

-000Tnos.

YAN, nActing Secretary.

REOFFERING OF

AIiNDS IN FORT ELIOTT ABANDONED

MILITARY

ESERVATION.-

INSTRUCTIONS.
DEPARTM ENT OFTHE

INTERIOR,

GENERAL LAND OFICE,

Washington, D_.,
P.
August , 1906.
Register and Receiver, Wood'ad, Ollcahon-a.
GENTLEMEN : I have to: direct that. you will, on the date hxed for
the reolfering of the lands in the Fort Elliott abandoned military
in Texas; proceed to the around with the necessary
f;
;reservation,
papers and proceed with the offering- of 'the lands by forty-acre
tracts, in the order in which they appear on the inclosed list, which
shows the appraised value of said' lands.
When the NW. 41of' Sec. 55 is reached you will notify the bidders
of the NW. 14of this subdivision as is
that so much of the NW.
occupied as a cemetery (about one acre) and inclosed with a barbed
wire fence, with iron posts, is reserved ad will not be sold.
These lands are to be sold to the highest bidders at not less than
the appraised price. Upon payment by the purchaser of the amount
of his bid the receiver will~issue his receipt, in duplicate, and the
register will issue a cash certificate, such certificates, and receipts to
- be numbered in consecutive order, beginning with number one, designating them on the papers and abstracts as " Fort Elliott Series."
In issuing receipt and certificate for the NW. 4:, Sec. 55, you will
be careful to make the exception of the one acre mentioned above.
Upon the conclusion of the sale you will make a report to this office
of the result thereof and return the appraised list and plat herewith
inclosed.
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Furthler instructions Will be given you in regard to your monthly
and quarterly reports and your disbursing and other accounts in
connection therewith.
Notices of the offering have been sent to the "Bulletin," Woodward, Oklahona, " St. Louis Globe Democrat,". St. Louis, Missouri,
'the Sunday edition of the " Record," Fort Worth, Texas, and the
"Texas Panhandle," Mobetie, Texas,' for* publication, the date of
t hee offering being fi t for No1eber 1906.
Very, respectfully,:
G. F. POLLOCK,
Acting7 COiMMioer. ~
Approv1ed:.
TaOs. RYAN, ActingSecretary.'

MILITARY BOUNTY LAND:WAlRRANT-ASSIGNMENT.
ANNA R. KEAN ET AL.
Where the soldier in whose favor a military bounty land arrant is issued
mak es affidavit that the warrant has never been received by him, and there:upon a duplicate issues to, him, and,, with both the original and duplicate
:* - i:0
in his possession, he assigns them to different parties, and the duplicate is
i
*i -0:located and patent issues for the land so located, the obligation of the
government is thereby satisfied and the land department is thereafter
without authority to recognize any further liability on the part of the
government onaccount of the original warrant.

A
Ating Secretary Ryan to the Commissioner of the General Land
(1 11. W.)
Ofie, August 4, 1906.
(F. L. C.)
Anna R. Kean appealed from your decision of February 28, 1906,
holding for cancelation original military bounty land warrant, No.
33193, eighty acres, under the act of March 3, 1855 (10 Stat., 701),
to Elijah 'Hulsey.
May 27, 1856, the warrant was issued. August 21, 1857, Hulsey
made affidavit that he had not received the warrant, and requested
withholding of the patent, if 'location thereof had been lmade.
November 21,. 1857, a duplicate issued. to Hulsey, who, November
16, 1858, assigned it to Walter Craig, who located it October 17,
1859, on the S. j of the SW. ', Sec. 18, T. 57 N., 1R. 4 E., Omaha,
Nebraska, and patent issued to him April 18, 1863.
25, 1857, after issue of the duplicate, Hulsey assigned
November
' '
the original warrant to Hugh Morgaii. The number of the warrant
in the assignment was given as 33695, and the original number on,
the warrant was before' that time 'changed to that number, the,

0
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razures still appearing-that of 3 only by transmitted light, the other
being plain y visibe
January 1, 1859, before location of the duplicate, but after its issue,
iorganlocated the original on the S. Eof NE. , Sec. 24, T. 14, R.
.
nia Miigan. Wheh Mdrgai's location reached your office,
at o1,
was discovered, and March. 24; 1860, the Commissionert of:
razure:
the
Pensions noted in red.ink on fthe warrantthat "the alteration of' the
number 'of this warrant was made after its transmission from this
office, it having been. originally 33193." December 17,'1862, you
dlirected the Ionia. office'to' notify Morgan that "patent on saidloca-:
tion cannot issue until he shall have complied with the. provisions of
the act of June 23, 1860 (12 Stat., 90)." .He substituted. warrant No.
43402, act of 1855, eighty acres, and" -patentf issued April 25, 1863.
March. 27, 1863, the, original- 33193, with hanged 'niu'ber;33695,
was returned to the onia office for. delivery to Morgan, who,0 April
13, 1863, assigned it to David Preston, who, April.15, 1863, assigned
'R. Kean.'
it toAnna
January27 5 1905, counsel for Mrs. Kean submitted to.you the war-I
rant for: consideration of the validity of the. assignments, and filed.
the affidavit of S. A.-Kean, 6f Chicago, Illinois, of his.good. faith as
one of the former owners, and the good, faith of his wife. April 6,
190S, you declined to certify to the validity of the assignments and
allowed applicant sixty days to show cause Wthy the oiiginal 33193 be
not canceled becaus'Ca duplicate had been issued, located, and
patented. June 5, 1905, Mrs. Kean showe'd a general assignment of
tbe personal propetty of S. A. Kean to her August25, 1891,'.ecofded
in Cook county, Illinois, September 18, 1891. July 3,: 1905, 'you
advised applicant that the showing was unsatisfactory, the 'principal
point in Mr. Kean's statement being that the red ink notation by the.
of Pensionswas not on the paper when it was pur-? 'St00u 7Commissioner'
bhased from Morgan. October 30, 1905, after allowancde of'ffrther
time to show cause, counsel submitted an': assignment, made: October
2,1965, by Mrs. 'Kean to S. A. Kean, and his affidavit as, to former
transfers, with letters of W. D. Preston, John L. 'Harper, and len
Preston, none' of whom :had any knowledge of the warrant,. or its
transfers. S.: A. Kean asked that he, Mrs. Kean 'and David Preston
be regarded as innocent purchasers, and argued that:
It is impossible to suppose and incredible to believe that David Preston acted
otherwise than honorably in the transaction, and it is: sure that when he made

the original purchase there was no memorandum on the warrantan no knledge on his part that anything was wrong with the warrant; that deponent says
n;
it wds customary for dealers in land scrip to purchase and holdthe assignment
blank until a: purchaser appeared who desired tocmake the selection and then'
eted. If
the purchaser's name would be inserted or the blank assignnt'
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the warrant was then rejected, the
would he necessary for it to heteassigned to the dealer
designate.'.

.89

the warrant which
to some onehhe might

You held that Preston and subsequent purchasers had sufficient
notice as to the 'character of the warratt, and' making'reference to
sectioi 2441 of the Revised Statutes, held, the warrant for ancelation,
to be retained in the files of your office.'
The'appeal alleges error not to have recognized Mrs. Kean as an
innocent purchaser of the warrant by virtue of Preston's assignnhnt,
she ben without lmowledge of fraud. In arguiment' attention is
called to'the fact that the warrant was not" confiscated," or ca
celed, March 24, 18'60, we the change of the number was noted,
but that it was returned toits owner,Hugh Morgan,and thereafter
assigned through Preston.to thepresent owners.
'The case here is in some features like that of Andrew M. Turner
(34 L:-.(I.606).In: both cases there was'but one oblikation, to
evideneewhich two warrants issued. In both ca'es'th~ duplicate was
issued before the: act of June 23, 1860 (12 Stat.,90), now codified
asection 2441 of the Revised Statutes,so that tere was no authoity
of law therefor (5 .Op. Att'y-Gen'l, 387 389).. In. both cases the
sodierheldboth warrant and' duplicate before either was assigned.
In the order of assighinents the cases. are reversed. The original
warrant here, its serial number, being previously razed, was first
assigned and first located., In' Turner's case the duplicate was
first assigned and the original first located. In each case, however,
both the locations were before'the land department and pending
before either location passed to final action of approval ad patent.
During thattime, while both laimantsof the' soldier's right were
in

adversary positions before the land department an

issue, might

have been formed and a determination had as to which assignee of
the soldier had the better' right. This was in effect what was done
without a formal issue. In Turner's case the first assignment was
held to transfer the right, and location of th'e duplicate was approved

and passed to patent." In the present case the second assignment
was held to transfer the right. In both cases the defe ted claimant
the decision, made substitution, and received back what
had been adjudgedIan invalid iistrument, 'to b usedin seeking remedfy against his assignor .for the consideration paicd-not as a subsisting obligation of th United States.' In both. cases. there -was an
udicafi6r' bv the proper .officer of the-government as to which
claimant had valid assignment of the right, and the obligation -of
the, government was satisfied by issue of 'patent for, the proper area
of public land. The executive power was therebv exhausted. The
tlnd
a
department has no power to issue a second patent for that

-abided b

.

-o 0
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quantity of land. If ~its judgment was wrong, the reedy niust be;
sought from Congress. The warrant, having been satisfiod by issue
of a patent, belongs in the, records of vour office.as a satisfied obli-'
gation.
The claimants here tfook by assignment from Morgan after the
-;iwarrant was adjudged satisfied and with notice by the razure ikef,
as well as by the red ink notation of it by the Commissioner of Pensions. They stand imerely in Morgan's place, with no better right,
-and nwithX actual notice that the Varrant was not recognized asa valid
obligation. The paper was never negotiable, and no executive officer
has power to double the liability qf the government where but one
' 'liability in fact exists.' Andrew M.'Turner (34 L. D., 606, 608),. :
Your decision is affirnied
The razure of the serial number cuts no figure in the case, as it no:wise changed the obligation or effect of the instrument. 'CommonWvealth v. Emigrant Savings Bank (98 Mass., 12; 93 Am. Dec., 126);
Daniels Negotiable Instruments, Sec. 1400.' It is disregarded.

TIMBER CUTTING ACT-TIMBER AND STONE ACT.
GALLAGHER ET AL V. GRAY.,

The authority and permission to fellfand remove timber and' trees, conferred by"
*; 0 0 X; the, act of June 3, 4-878 (20 Stat., 88), extends only to the public mineral
lands, susceptiJ).Ic:of mineral entry alone., The act does not, as to. such
:

*.-

0

.:

;>:-

*

lands, secure to miners of the vicinity an exclusive right of timber appropriation. If any given tra'ct is in fact mineral in character, title to the
0 lana, together with the timber thereon, may be acquired under the mining
'.laws; and if vacant and nonmineral, valuable chiefly for timber, but unfit
for; cultivation, containiag no mining or other improvements, it may be purchased upon the conditions imposed and as provided by the act of June 3,
1878 (20 Stat., 89).

Acting Secretary Ryan to the
(F. L. C.)

'

Cominiassioner

Offie, Augu4st41906.

of the General Land

(F. .B.)

Against the application of Susie F. Gray, filed June 14, 1904, to
purchase as timber land, under the provisions of the act of June 3,
1878. (20 Stat., 89), as extended by the act of August 4, 1892 (27 Stat.,
* 348), the NW. + of Sec. 9, T. N., R. 6 E., Boise, Idaho, land district,.
W
William H. Silberhorn and Mike Gallagher filed protests, alleging the
land in question to contain valuable mineral deposits and to be chiefly
valuable therefor.
Thereafter such further proceedings were had as resulted in a hearing before the local officers, November 18, 1904, at which appearance
.was made and testimony submitted on behalf of all parties.
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Janu ary 23, 1905, the local officers found, in substance and effect,

that the testimony so adduced fails t6 establish that the land is mineral: ittcharacter. or that ay portion of it is clainied or ocupied for
--inining
0? f: -': purposes and recommended the dismissal of the protests.
-Upo-appeal
by tle protestants your office, by decision, of May 29,
1905, sustained the finding and ciclusionof the local officers; and
protestants have appealed to the Department.
Protestants rely upon the act of June 3, 1878 (20 Stat., 88; Chap.
i150), wvhereuner bona fide residents of the States and Territories
therein. named are. "authorized and. permitted to fell. and remove, for
building, agricultural, mining, or other don estic purposes, any tm-:
ber or, other trees growing or being on the public. lands, said lands:
being mineral, and not subject to entry under existing laws of the
UnitedStates,except for mineral entry," etc., with respect to which
counsel for protestants say in their brief:.
It seems to have been the intention of Congress to appropriate the timber in a
country for the benefit of the minlers upon land in such district. It is
apparently not necessary, according to the view of the federal :courts, that there
should be a mineral location or an actpal mine upon the land containing the
timber. If the land in that district is not agricultural land and is of- the
character generally known as mineral land, the tilmber in that district is reserved
for the use of the miners and others in that vieinity.

mineral
*
*

The Department deems it sufficient to say,.without extended stateient or. discussion of the contentions of counsel'in this behalf, that
* not only is tie authority and permission -to fell and remove timber
and trees extended to cover only the public mineral lands, susceptible
Of mineral entry alone, but the act does not as to such lands- and for
obvious reasons, secure to miners of the vicinity an exclusive right of
timber appropriation. If any given tract is in fact mineral in cha* acter, title to the land, together with the timber thereon, may be
acquired under the mininglaws; and, on the other hand, if the tract
is vacant and non-mineral, valuable chiefly for timber, but unfit for
cultivation, containing no mining or other improvements, etc., it may
be purchased upon the conditions imposed andas provided by the act
first above mentioned, and the timber-cutting act is without application to it.
The testimony. submitted at the hearing faiIls to sustain the allega-tionsof the protestants, or to disclose any barrier to the application
of Gray. The decision of. your office is therefore affirmed, and the
protests willbe dismissed.
-

_

,9i0
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DESERT- LAND- ENTRY-rERMANENT IMPROVEMENT-WELL CASING.
WILKINSON V.

STILLWEL.

Wellcasing purchaseda nd placed upon a desert land entry, can not, so long as
.
t~j iunattached tothe realty and retains its status a's personal property,
be considered. a permanent improvement of the 'land within the meaningf-of
fthe desert-land act.

Adt-ig Seeretary- Ryan to the Commt ssioner of the 0Cenral Land
ffice,;AuEgst 5, 1906.~~ ::?00XS:00 0 (E00(I.S.-P.) WS:TX
: -(.F.} L,. C:)ES ¾00V0 0 - O:.
James For.rest Siiwll has appealed to the Department fromyour
office decision of November 10, 1905, affirniing the. action of the:reg:0 ister.
andfreversing that ofthe receiver f the,local office and holdingg
for cancelation his 'desert-land entry, made February, 24, 1904, for the
N. , Sec. 4, T;: 17S., R. 2 R, Roswell land district, New Mexico,
upon contest initiated against said etry of John Wilkinson.
* The basis of said contest is the alleged failure of the entryman to
make -the required yearly expenditure in the permanent and necesimpr::ovements
:l sary
'specified by- the statute.
'D$0:X-:;
.A sto the nateri'al facts UOi: which theuissue presented must be de- termined, there is no conflict in the festimpny bffered at the hear'ng.
:00 :0-itAll
that'had been done'by caimant looking to the permanent improveient or' reclaimation of the, land,' prior todate of -service of contest notice, was the purchase of 460 fetobf ell casing,for hich hie'
ndlandApril 1, 1905, the
part of this wa& hauledto the
paid $322.''
Te testimonyshows that the haulday service~of noti~e Ws made.
: g
iofthe casig
a period -covered
of two or three days. For this the
; laimant paid' $8. This constitutes all of the 'acts, performed by
claimant u pn which' he relies as a sufficient showing to meet the statutory requiremenlt'as to annual expenditure.
Th IDepartment is cleary of opinion that, whatever may have been'
'claimant's intention a'sto future permanent improvement at the 'time
contest was regularly initiated, and without 'questionilig -hi's good
faith in the preinises, -he hadnot, in any manner, performeda -single
act-of pernanntimprovement. The well casing' was not, at the date
of contest, 'a fixture, being unattached to the realty. So long as -it
retains its statis' of personalty it can not be considered a permanent
imprvefhet of the land. The statutory requirement as to yearly
expenditure is as explicit and mandatory as are any. of the other-requirements imposed by the 'desert-land act- and -the Department, jn
the face of a contest brought upon that ground, is Without authority*
to waive its observance, even tho it-should be convinced of.the, intent
;of the claimant to in the future fully comply with the law.
The decision appealed from is heeby affirmeL
-
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PATENT-INSTITUTION OF SUIT-SELECTION UNDER ACT OF JUNE 4,

1897-OCCUPAN:T..

SANDOVAL V. AZTEC LAND AND CAT

Co.

Wh'ere an dccupant of lands withinf the limits of Ia private land claimw failed to
ssert hiis claim by petition to the proper court within the: pertod fixt by
t0
etion i12 of theiact of March 3,! 1891,, refused, upon opportunity ccorded
;'himn for that purpose, to assert his claim td the land as a "siall holding
elaim" under said, act, and" upon survey of the, township intwich it is:
ituated failed to assert any settlement right thereto within three month
after the filing of the township plit, the lands thereupo5n notwit]ietandin,
his' occupancy thereof, became subject to entry by.thefirst legal applicant;
and the'government having patented the land to another, by virtue of, a
selectionf thereof under the exchange provisions of the act of June 4, 189,s under no duty to the occupant. to institute suit for the cancelation of the
patent, notwithstanding it was inadvertently issued without consideration
of a protest against sueh seleetion filed b the 6eeupan

Acting Secretary Ryan to the: Comrnissioner of the OeneraldLand
0X -0;t08
L. C.-):-(F. :-00fice,:
OAugust 6, 1906.
:(J R W.)
The Aztec'Land andC'attle

Company appealed fronl your'decision.

of
February 2, 1906,recommiending that suit be instituted for cancel
ation of apatent inadvertently issu
to the
hconveying
Aztec conpay te NW.4 of the NW. 4, Sec. 4, and ot 1, Se.e5,. T12N;,
- 11. .6 E., N. M. M., Snta
, New Mio.November 20,1002, thej Aztec company filed selection No. 6293,
-your office series, under the act of June 4, 1897 (30 Stat., 36),.
fo
-these lands, in lien of land. in the San. FJrancisco Mountains forest
reserve Arizona. January 6,. 1904, Juan-C.:Sandoval filed hisprotest:
against the selection alkeging occupation and improvement of the
At~y': 0him
la-nd-by
self, his-brothers, and their fatherfor fiftyyears. The
local office erroneouisly attacheda th&''jprotest to the proof of publica tion of notice in::selection No. 694, same series, for other land,
filed at the same time as-No. 6293. When9No. 6294was examined in

yvour office it was not noticed that the selection and protesti ivoved
entirely differeiit'ltds,- and a hearingnwas ordered and set for April
t0:
25, 1904.0f W0hemi the hearing was ehiled protestant's attorney ealled'
attention

tothe7

fact and

delihedto

and
-iroceed,
the6hearin& wa

dismissed, and: April .26, 1904, t
local -office' reported the facts to
you. In 'tlie fieantimea No.. 6293 was examined, and no confict 4,:pearing,. it- was approved, Febru'ary 8, and. patented February 18,
':^. fi~tbefOre
1904,
;:2- te error bf mllisplacing of the protest was discovered.
'September 2,' 1904, a'hearing l as ordered on the protest to detert: .'dmine-vwhlether
a suit should be instituted for cancelation of the patent.
-Both partiesappeared,' and tle evidene was take by order of the
llocal office before: a notary atf Albuquerque, Ne wMexico. Jannary

_

,_

-
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20, 1905, the local office found that at the time of selection and for
imany years prior thereto there were substantial improvements on the.
land whicl gavcthe selector notice that the land was not. vacant, nor
subject to selectiofi under the; act of 1897, and, even if the: land was
then, temporarily unocupied, the improvements were- of tool substantial character to justify conclusion that they had been abandoned;
that had the selector truly disclosed the facts its selection would have
been rejected.. The localioffice recommendied institution of suit, and
upon appeal by'-the Azte6 company your office concurred in so recommending.
The land is in the Una de Gato private land claim, reported to
Congress under section 8 of theact-of July 22, 1854 (10 Stat., 308),
but was never acted upon..: It was by force of the:act reserved from
other dispobal during its pndency before C (ongress. Lockhart v..
Johnsoh (181 U.S., 516,.525-6). The act of March 3, 1891 (26 Stat.,
854),.established the court of privatei land blaims, and provided:'

-.
-0:

claiming lands
SEC. C. That it shall be lawful for hy person or persons ..
lithin the limits of the Territory derived by the United States from- the Repubof Mlexico and. now- embraced within- the Territories of New Mexico- ... I
by virtue of any such Spanish. or Mexican, grant, - concession, warrant, or survey as the United States are bound to recognize and confirm. by virtue of the.
ftreaties of cession of said country by Mexicp to the United States, which at the
date of the passage-of this act have not eelq confirmed by act of Congress. r :
otherwvise finallyidecided, upon by lawful. authority, and which are not aiready
: complete and perfect; lntevery such case to present a petitio n writing to the.:
said court in the State. or Territory where said land is situated and where the
-said court holds its sessions.
SEc. 12. That all claims meptioned in section six ofthis actwhich are by
--:the provisions of this act authorized to be prosecutedishall at the end of two
years from the taking effect of this act, if no petition in respect to the same-shall
have been filed as hereinbefore provided, be deemed and taken, in allcourts and
elsewhere, to be abandoned-dand shall be forever barred. -

The Una de G4ato clainants filed no petition, and vour ofce, being
so advised by the clerk of the court, notified the Santa Fe -local office,
August 21, 1895, that no-autloritv longer existed for reservation of
public ands in this clailted grant.

-

In 1892' survey in the field -vwas made, and the. deputy surveyor
infonned protestant and others then occup inghthese and other lands:
that they might -secure a " snall holding claim"'under the act oof March 3, 1891 (26 Stat.,.8:5, 861-2), but e did. not ish- such a
holding to be surveyed for him.. The approved plat of survey was
did not within filed in the local office, September 14, 1895.'
. three months thereafter or, at any time before the selection apply for
h omestead entry, -and the land,: notwithstandin his occupancy, became subject to entry by any -other legal applicant by force of the act
of May 14, 1880 (21 Stat., 140), and section 2266 of the Revised
Statutes.
-Sandoval
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Had atn
no:
out the: selection would have been rejected
under th ue'nLthil
.Anderson (32 L. D., 298)'. While,
so long as it has thelgltl,
the Uniied States may, and as the
act of June 4 1897,i osrd
by the Department. does, withhol
its lands from selectin undr the ct. for protection of a mere occupant woasrst.hem
no right. under the laws for their disposal, it, does not fowthat, it will, or that it an, ask aid of thes
courts to recover title it has niadvertently but ~for' gfood consideratingranted away.
The questions presented are: (1) Whether thle United States~ can~
maintain a suit tb recover a title, for whc trcie
naequate
(consideration, and in so' dbinog violated no duty. due to any adverse
claiman't, merely on the ground that the patent, was inadvertently,
Issued. (2) Whether, if it' can 'haintain uchi suit,, the goverinment
ought to enter upon' litigation, of mere grace,, for protection of one
who has*heretofore declined three 'Opportunities to acquire the tract.
-In aproceeding forccacaIon of a paten the Untd'States is
su ject tth'sm
eqitable oblig&ation as ay other sutor Tere
is no law by which title to: the lan i the forest reserve which vestedma he.United States by teAec
cmpany's deed of. reliniquishent
b
to 'the selector Ther
and approval of the, selction ~can Desetored
is no dit'defOm the United States toSadvwhfildt
aval himseff of opportunity to show a right, to the land b petition
to e proper court; 'who refuised tfo ~,make cl'~aim ~to- his'holding und~cer
act of. March 3, 1891 supra,an wo or over sev ear
ate
land was subject to entry f ailed to claimi an entry iuder the
homestead law. Te United States' is not onl ude nlo duty, to,,
Sandoval, but SandVal himself' is W'ithout .equity as against~ one who
gave an actual' and adequate consideration.- The '~United States,
hav~~Ing
no1right, or, equity of its ow-to vindicate, must show that it
owes sonme duty to Sandoval, and can not show' any. On this class~ Of
actions the court in VUnited States, v. S an Jacinto Tin ompany
'(125 U.S,23,hl
Hslabits):

-the

-the

-

The right to. binig such' a suit exists only when the govrnen has n interest in he,-remhedy sought by reason of its iterest in the land, or' the fraud,'has
benpractised' on the governmrent and, 'operates~ to its prejudice;- or it is unereobligation tosoe individual to bnake his title good by sttig
aside the patent,
or- the duty of the governmnent tothe public requires su~haction.
8

-

No
neof theconditionas. oicated aec~essat~y' 6xistsithpren
case, and it therefore appears, to the Department that valid ground
for ~equitable relief does not exist, and that suit oughit not, to be
instituted.:

-

0

t~g

t
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MILITARY BOUrNTY LAND WARRANT-SCIP-ACT OF AUGUST

1, 1852.

FRANK ELLIs ET AL.
Under the provisions of the act of Mareh 3, 1899, all persons owning or holding
d;:tVirginia military bounty land warrants who failed to present their claims,
and surrender their -v4arrants within one year* from the passage of that
*:;: j ':
0 'act
are forever' barred from asserting any. claim or right to scrip therefor
under. the' act of August 31, 1852>
The jurisdiction to etermine vhether am ilitary bounty. land warrant is outT
standing and. unsatisfied, and. whether the owner thereof is.entitled to
scrip therefor under the act of August 31, 1852, tests solely with that
branch of the Executive Departiient of the gdvernment charged with the
duty of disposing of the public lands.
*:;; i 'The act of 'February 18, 187i, ceding. to the State of Ohio the residue of lands
in the Virginia Military District, as construed. by' the act of May 27, 1880,
had no reference to lands included in any survey or entry within said dis
trict, founded upon' a military warrant upon continental establishment,
-'
and any: infirmities in title based .upon or deducible from entry 'of 'a tract
of land within said district 'founded upon such .awarrant were cured by,
0theact of August 7, 1882, where the party claiming in good faith under.

*f- 0 t

0

such title had been -in continuous possession for twenty years prior thereto,
andthere therefore exists no right on: the tart of one in whom title was
thus confirmed to have scrip sued to him, under the act of' August 31.
152, onthe ground that the locatiol
the warrant
iof
upon which the title
soconfirmed to hini was founded. was invalid and that the warrant for that.;
reason has never been satisfied. Acting Secretary

(F. L. C.)

yan. to -

the

onmissioney

Offie , August7, 1906.

df

the

General Land

(E. F. B.)

This is an application by Frank Ellis and others, owners and trans.'ferees of the! right of Henrvieth, for the issuance of scrip under the
act oftAugust 31, 1852 (0 Stat.,'143),in lieui of what is alleged t
be the unsatisfied p'ortion of a Virgijnia military bounty land warrant,
No. 1894, issued to Henrv Heth, October 20, 1783, for services as captain in the continental line of Virginia, War of the Revolution.
The warrant was issued for 0for tiousand acres and was located and surveyed in four tracts of one thousand acres each. It does not
appear from the records of your office or from the evidence that sur*.00'
vey No.
. 00 1423,whicht represents that portion of the warrant in contro-

versy, was ever returned to the War

epartment or to the General

fk0
Land

Office for pateiht, as required by law, andit is alleged that by
..reason of such failure, the location is 'void and the warrant as to tis
one thousand, acres has never been. satisfied.
The act of August 31, 1852, under which this application ismade,
providles
'That all unsatised, outstanding military land warrants, or parts of warrants, *
issued or bllowed prior to the first day of March, 1852, by the proper authorities:of the Commonwealth of Virginia, for military:services performed by the officers
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and soldiers, seamen or marines, of the Virginia State and Continental Lines in
the Army and Navy of the Revolution, may be surrendered to the Secretary of
the Interior, who upon being satisfied, by the revision of the proofs or by additional testimony, that any warrant thus 'surrendered was fairly and justly
issued in pursuance of the laws of said Commonwealth, for military services so
rendered, shall issue land scrip in favor of the present proprietors of any warrant thus surrendered, or the whole or any portion thereof yet unsatisfied.

By a provision of the act of March 3, 1899 (30 Stat., 1074, 1099),
Congress limited the time in Which the owners or holders of outstand: ing Virginia military land warants were allowed to present and sur* -; render such warrants and to receive scrip in lieu thereof, which is as
follows:
and the owners or holders of all outstanding military land warrants, or parts of
such warrants, issued or allowed by the State of Virginia for military services
performed by the officers and soldiers, seamen, or marines of the Virginia State
Continental Lines in the army and navy of the Revolution, are hereby notified
and required to present and surrender them to the Secretary of the Interior
within twelve months from the passage of this act, for his action under the provisions of the act entitled "An act making further provisions for the satisfaction of the Virginia land warrants," approved August 31, 1852; and all sch
warrants, or parts of warrants, not so presented and surrendered to the Secretary of the Interior shall be forever barred and invalid.

*

.

This application was not filed until July 5, 1904, more than four
years after the expiration of the period of limitation fxt by the act
of March 3, 1899.
As that act required all persons claiming a right to scrip under the
act of August 31, 1852, to present their claim and surrender their warrant within twelve months from the passage of the act and declared
that "all such warrants, or parts of warrants, not so presented and
surrendered to the Secretary of the Interior shall be forever barred
and invalid;" the executive department of the government is without
authority to recognize any such claim not presented within the prescribed time, and the applicants by their failure to present their claim
and surrender their warrant within such time are forever barred from
asserting any claim or right to scrip under the act of August 31, 1852,
-unless there is some fact or circumstance in this case that takes it out
of the operation of the act of March 3, 1899.
All of these applicants claim thru inesne conveyances as transferees
under the location made, by Henry Heth: of that portion of the warrant located as " Survey 1423 " and have ever since by themselves or
their grantors been in possession of the several tracts- occupied and
owned by them respectively.
This location and survey was made in 1787 and a patent was issued
thereon by the governor of Virginia April 20, 1792. The State of
Virginia had, however, in 1784, ceded to the United States under authority of an act of its legislature, all the lands which it owned or
580-VOL 35-06 M-7
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claimed northwest of the Ohio River, subject to certain reservations,

*

among which was the reservation of what is commonly known as the
"Virginia Military District in Ohio." The Supreme Court in Anderson v. Clark (1 Peters, 628) construed this to be not a reservation
of the whole tract of country reserved by the deed of cession, but
only so mLch of it as may be necessary to make up the deficiency of
lands in the country set apart for the officers and soldiers of the continental line, on the southeast side of the Ohio, and that the residue
was ceded to the United States to be disposed of for the benefit of the
several states. It further held that it was within the power of Congress to prescribe the time within which the lands to be appropriated
by.such claims shall be separated from the general mass of the public
lands, so as to enable the general government to apply the residue to
the other purposes of the cession.
In, the exercise of this ower, Congress by -the act of March 23,
1804 (2 Stat., 274), defined the territory reserved by the State of
Virginia, in its deed of cession, and provided that all officers and
soldiers entitled to bounty lands within such reserved territory shall
complete their locations within three years after the passage of the;
act and that every officer and soldier whose location and entry had
theretofore been made " shall make return of his or their surveys
to the Secretary of the Department of War within five years after
the passage of this -act," and declared that when such surveys shall
not have been returned within the prescribed period, such part of
the reserved territory " shall thenceforth be released from any claim
or claims for such bounty lands."
The period: of limitation prescribed by the act of March 23, 1804,
for making locations and returning surveys of bounty claims within
that territory, was extended from time to time by a series of acts,
beginning with the act of March 2, 1807 (2 Stat., 424), and eding
with the act of February 20, 1850 (9. Stat., 421), the effect of which
was to extend the time for the location of warrants, and the return
of surveys to January 1, 1852, and to continue in force the provision
of the act of March 23, 1804, fixing the penalty for failure to make
. such locations and returns within the prescribed period. In the meantime the General Land. Office was established and the warrants and
surveys were thereafter to be returned to that office instead of the Seeretary of War. The act of March 3, 1855 (10 Stat., 701), further
extended time for the return of surveys and warrants where the
entry had been made prior to January 1, 1852.
As the right and title initiated by location and survey depended
upon the performance of certain prescribed conditions, a failure to
- perform such conditions would, by the express terms of the act of
March 23, 1804, release the land from the claim or right initiated
by such location and survey. See Fussell and Gregg, 113 U. S., 50.
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The next legislation affecting lands in this reservation was the
act of February 18, 1871 (16 Stat., 416), ceding to the State of Ohio
f the lands remaining unsurveyed, and unsold in the Virginia military district in the State of Ohio," subject to the' condition that a
* bona 'de settler on any portion of said land at the time of the passage
*of the act may preempt the same not exceeding 160 acres in such
manner as the legislature of the State ofOhio may direct.,
- By act of May 27, 1880 (21 Stat., 142), Congress defined andconstrued the act of February 18, 1871, as follows:
That the act ceding to the State of Ohio the lands remaining" unsurveyed
and unsold-" in the Virginia- military district in the State of Ohio had no reference to lands which were included in any survey or entry within said district
*founded upon military warrant or warrants upon Continental establishment;
and the true intent and meaning of said act was to cede to the State of Ohio
*only such lands as were unappropriated and not included in any survey, or
entry within said district, which survey or entry was founded upon military
warrant or warrants upon Continental establishment

To further quiet the title to lands within the Virginia Military District, based upon location of warrants, Congress by the act of August
7, 1882 (22 Stat.; 348), provided:
That any person in the actual, open possession of any tract of land in the
Virginia military district of the State of Ohio, under claim and color of title,
made in good faith, based upon or deducible from entry of any tract of land
within said district founded upon military warrant upon Continental establishment, and a record of which entry was duly made in the office of the principal'
surveyor of the Virginia military district,, either before or since its removal to
Chillicothe, Ohio, prior to January first, eighteen hundred and fifty-two, such
possession having continued for twenty years last past under a claim of title on
the part of said party, either as entryman or of his or her grantors, or of
parties by or under whom such party claims by purchase or inheritance, and
they by title based upon or deducible from such entry by tax sale or otherwise,
shall be deemed and held to be the legal owner of such land so included in said
entry to the extent and according to the purport of said entry, or of his or her
paper titles based thereon or deducible therefrom.
That so much of the act approved February eighteenth, eighteen hundred and
seventy-one, entitled "An act to cede to the State of Ohio the unsold lands in
the Virginia Military district in said State," and of an act approved May 27,
1880, construing said act of February 18, 1871, as conflicts with this act, be, and
the same is hereby, repealed.

Notwithstanding the legislation by Congress validating the title
to lands based upon the location of Virginia military land warrants,
these applicants, in 903, applied to and purchased from the State of
Ohio, under the provisions of the act of February 18, 1871, lands
which had been, in the possession of themselves or their grantors
ever since the entry of Henry Heth, under which they derived their
claim and title, although no adverse claim had ever-been asserted to.
* any of said lands and no one was seeking to evict them.
Thereafter they presented their petition to the court of common
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pleas of Adams county, alleging the invalidity of their title under the
location of Henry Heth, which became void December 31, 1851, by
reason of the failure to return the survey to the proper office, under
the ruling of the Supreme Court in the cases of Fussell v. Gregg, 113
U. S., 550, and. Coan v. Flagg, 123 U. S., 117; that having purchased
said lands from the State under its laws, the warrant as to said one
thousand acres is unsatisfied and on file in the General Land Office.
They prayed that they may be declared to be the owners of said
unsatisfied warrant..
:Upon the hearihg of said. petition the court found that said location had faifed, because the survey was not returned for patent, and
therefore null and: void; that the warrant as to said one thousand
acres is unsatisfied, and that the title to the same is in these applicants.
*The jurisdiction to determine whether a warrant is outstanding and
unsatisfied, and whether the owner of it is entitled to scrip under the
act of August 31, 1852, rests solely withthat branch of the executive
department, of the government charged with the duty of disposing of
the public lands.
* The opinions of the court. in the cases of Fussell v. Gregg and
Coan v. Flagg, are not decisive of the question presented i this case.
In Fussell v. Gregg, the issue was as to the validity of a title to land
claimed on the one hand under a location and survey made in 1823,
but not returned, and on the other hand, by a subsequenit location of
the same -land that had been returned and patented prior to January
1, 1852. The court sustained the title under the latter location upon
the ground that the failure to return the survey within the prescribed
period under the former location discharged the land from any claim
founded on such location and survey, and extinguished all right:
acquired thereby. A valid claim had vested and intervened prior to
the act of August 7, 1882.
In Coan v. Flagg, the land in controversy was claimed.by Coan
under a. location made in 1849, but the survey was not returned until
April 26, 1852. The survey was also excessive, covering an area
"more than three times greater than the face of the warrant. Flagg
claimed under title from the State of Ohio acquired after the act of
February 18, 1871, and prior to the act of May 27, 1880. The court
sustained the title of Flagg upon the ground, that the entry and
survey under which Coan claimed, did not invest the owner of the
warrant, or his assignees, with an equitable interest in the lands surveyed as against the United States, for the reason that the land surveyed was so much greater than that covered by the warrant as to
make the survey fraudulent and void, and Congress could grant the
lands at its pleasure; that the purpose of the act of Febtiary 18,
1871, was to grant to the State of Ohio all the lands, in the Virginia

DECISIONS RELATING

TO THE PUBLIC LANDS.

101

Military District that had not, at the time, been legally surveyed and
sold by the United States, and the survey under which Coan claimed.
being invalid as against the United States, the lands covered thereby
were within that description.
That was also the construction that had been placd. upon the act
of February 18, 1871, by the land department, which the court
observed was the occasion of the passage of the act of May 2, 1880,
which was for the express purpose of construing and defining the
act of February 18, 1871, in order to change. the interpretation which
nad been put upon it.
It also held that Flagg's title was conferred by the 4th section of
the act of May 2, 1880, which declared that " this act shall not in
any way affect or interfere with the title to any land sold for a valuable consideration by the Ohio Agricultural and Mechanical College,
gtanted under the act of February 18, 1871." The court said (page
129):
If the title of the Ohio Agricultural -and Mechanical College, under the act
of February 18, 1871, was valid, the act of May 27, 1880, giving for the future
*

a new interpretation to that act, could not have the effect of divesting its title.
If, on the other hand, the title to lands sold by the Ohio Agricultural and
Mechanical College, under claim of title by virtue of the act of February 18,
1871, was unsupported by the. terms of that act, then section 4 of the act of
May 27, 1880, can have effect only as. operating to confirm that title. This
it was comipetent for Congress to do-no vested rights intervening-and this,
in our opinion, is what they have done by the act of May 27, 1880.

In that case a vested right had intervened prior to the curative
statutes of May 27, 1880, and August 7, 1882. In the case at bar no
such condition existed at the time of the purchase by applicant from
the State.
The act of May 27, 1880, declared that the act of February 18, 1871, ceding to the State the residue of the lands in the
Virginia Military.District,'had no reference to lands which were inceluded in any survey or entry within said district . founded upon a
military warrant upon continental establishment, and that the true
meaning of the act was to cede to the State only. such lands as were
unappropriated and not included in any such survey or entry. The
State had therefore no title to these lands, that it could convey, and
the entry was practically protected from interference.
The act of August 7, 1882, cured whatever infirmity there was in
titles based upon or deducible from entry. of a tract of land within
said district upon such warrants, where parties claiming in good
faith under such title had been in continuous possession for twentv
years prior thereto.
The title of these applicants, claiming under the entry of iHet,
had therefore been confirmed, and that portion of the warrant representing said entry was not outstanding and unsatisfied. Your de-

cision is affirmed.

' '
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HOMESTEAD ENTRY-ADDITEONAL-KINXAID

ACT.

JAMES DINAN.
An entryman under the act of April 28, 1904, who

fails to take the full quantity

of land he is. entitled to enter, for the reason that there are at that time
no other adjoining unappropriated public, lands subject to entry, may, if
other adjoining lands subsequently become vacant, enlarge his former
entry to the full area permitted by the statute, by including contiguous
tracts in and as a part thereof, regardless of whether at the time of his
original entry he contemplated taking those particular tracts if they should
subsequently become vacant, provided it be satisfactorily established that
he did not at the time of making the original entry intend thereby to exhaust the right conferred by the statute.
Case of James W. Luton, 34 L. D., 468, overruled, in so far as in conflict.

Acting Secretary Ryan to the Commissioner of the General Land
(F. L. C.)
Office, August 9, 1906.
(E. 0. P.)
James Dinan has appealed to the Department from your office
decision of NdVember 6, 1905, denying his application to enlarge his
original homestead entry, made October. 10, 1904, for the NW. 4, Sec.
D.-T. 34 N., R. 50 W., 6th P. M., Alliance land district, Nebraska, to
include therein the NE. , Sec. 9, and SE. , Sec. 4, same township
and-range.
At the time the original entry was made there was no other vacant
contiguous land which might have been included therein.: The claimant has since procured the relinquishment of the tracts he now desires
to enter as an enlargement of his original entry.
Your office rejected said application to amend for the reason that
at the time Dinan made his original entry it does not appear that he
intended to enter the tracts now applied for, and further, that said
application doesInot conform to the regulations governing amendments, nor does it come within the provisions of section 2 of the act of
April 28, 1904 (33 Stat., 547).
The record discloses that the original entry sought to be enlarged
was made under the provisions of section 3 of the said act of April
28, 1904, supra, prior homestead entry having been made and perfected by the claimant of the SE. , Sec. 4, T. 32 N., IR. 0 W., 6th
P. M., Chadron land district, Nebraska.
Two different rules have been adopted by the Department touching
the allowance of applications of the character now under consideration. Und6r the rule touching etries-made .underthe first section
of said act permitting entry for 640 acres, where the full quantity
was not taken in the first instance because there was not at that time
other adjoining unappropriated public land subject to entry, the
claimant has been, allowed, when other lands became vacant, to
enlarge his former entry to the full area permitted by the statute by
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including contiguous tracts in and as a part thereof, and the application of this rule is not dependent. upon proof of; the existence of an
intent on the part of the entryman at the time of his original entry
to take the particular tracts which subsequently became vacant
( Henry Hookstra, 34 L. D., 690), if it be satisfactorily: established
that he did not at that time intend to exhaust the right conferred by
the statute.
The narrower rule annoimced in departmental decision rendered in
the case of James W. Luton (34 L. D., 468), where it was held that
"by making one entry under said act of April 28, 1904, the entryman
has exhausted his right under said act," has been held to apply only
to entries made under section 2 thereof, and the import of -the unqualified language used has been modified by later decisions of the
Department. Graves v. McDonald (34 L: D., 527); Green Piggott
(34'L..D., 573).
:

While the rule adopted in the Luton case, when considered in connection with the theory upon which it was based, absolutely limits
.the exercise of the right conferred by the act to one entry, the later.
decisions, without colitroverting the .general rule that one entry exhausts :the right, permits a restoration thereof where it is shown that
at the time of making the additional entry allowed under section 2 of
said act, the entryman, by act or declaration then made, evidenced his
intention to enlarge his entry by taking other specified tracts as soon
as he cleared the record of existing entries. As to entries made under
,said section 2, the rule has never been further extended and the strictest proof as to the existinglintent of the entryman at the time of mak-.
ing his first application, has been required.
The narrower rule applied to entries made under section 2 f 'said
act, spra, is founded uipon the theory that said entries are in fact
additional or second entries and that the claimant having made such
entry, eventthough for a less quantity of land than he might have
taken, should, in the absence of satisfactory proof that he did not intend to thereby exhaust his right, he presumed to have elected so to
do. Entries made under section 1 of said act, supra, are treated as
strictly original entries and are therefore governed by the general
rule adopted by the- Department in such cases.
Entries made under section 3 of said act partake of the character
of each of the other classes, and if either of the rules governing the
enlargement of entries 'made under sections one and two, respectively,
is to control as to entries made under said section 3, it Vill be necessary to 'determine which is most properly applicable thereto. Entries
made under section, 3 of said act differ from those made under section
2 thereof in that they need not be made of land contiguous to that:
previously entered, nor is any preference conferred upon such claimants. Entries 'under this section may, like those under section one,
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be made for any vacant lands within the designated territory. They
are, like those made under seotion 2, additional to a prior entry in
that the quantity of land which may be taken is limited and controlled
by the area included in the prior entry, yet unlike the entries made
under section 2 in that the applicant at the time of entry need. not own
and occupy the land previously entered. Entries made under section 3 are not designated as" additional " by the statute as are those
made under section 2. All entries are in fact either original or additional. Second entries made under the provisions of an act restoring
the right previously exhausted are additional as to the prior entry,
but considering only 'the. act conferring the right they are original;
This is especially true of entries made under the provisions of section
2 of the act of June 5, 1900 (31 Stat., 267), yet the Department has
uniformly treated such entries as original ones, and entries of the
character of the one under consideration can not be logically separately classified. They would therefore be controlled by the rules
governing entries made under section 1 of; said act, and not underthose applicable to entries made under the second section. Such
reasoning results in a conclusion not founded on broad equity or warranted by the rules of construction governing a remedial statute..
The inequitable nature of' this interpretation becomes apparent when

the position of the persons sought to be benefited- by the act is considered. Persons initiating their claims under the first and third
sections of said act are free to locate any of the unappropriated land
within the limits named in the statute. Their right of election is
only confined by the boundaries prescribed, yet, if under these favorable conditions they fail in the first instance to take all the land to
which they are entitled, they may, upon a showing sufficient to meet
the requirements of the old and well-settled rule of the Department,
be allowed to extend their riginal entries. Entries governed by the
provisions of section 2 are made by persons who have existing entries
of record and who are not permitted to exercise the broad right of
selection accorded entrymen making applications under sections 1 and
3 of. said act. Their field is limited to lands in the immediate vicinity of their prior efntry. If their original entry be for the full 160
acres allowed by the law under which it was made, they can not, in
locating additional land; seek further than one and one-half miles
in any direction from the land then held by them. This is the extreme limit, as the completed entry must be contiguous. The areas
within which they may make selection is fixt by their original entry.
Then, too, the time within which they are the preferred claimants
-for the tracts within prescribed limits is fixt, and within that time
'they must act if they wish to make certain of the benefits conferred
by the statute. If there is insufficient vacant land within these narrow limits to make up the full area allowed them, they can not safely

DECISIONS RELATING

TO THE PUBLIC LANDS.

105-

postpone entry in order to clear the record of other entries. Surely
they are entitled to as much consideration under the statute as are
those who proceed under the other sections thereof. An examination
of the object and intent of the act in question can lead to no other conchusion. Its object was the settlement and improvement of a vast
tract-of semi-arid land and an additional area was, given to each
homestead claimant to the end that compensation might be made in
quantity for what was lacking in quality. This was the inducement
held out to those 'vho made entry after the passage of the act, or, in
other words, those who made entry under the provisions of sections 1
and' 2 thereof. Those who had previously made entry within the
limits prescribed and were struggling to accomplish the very purpose'
of the act, were also justly the objects of consideration, and'in order
to encourage them in the work alreadv begun under adverse conditions and to place them on as nearly an equal footing as possible,
they were permitted to extend their original entries to include an area
equal to that allowed subsequent 'applicants. To hold that these
claimants are not entitled to the same equitable consideration accorded those specified by section 3 of said act, where the land embraced in the original entry w as presumptively of inferior quality
while that taken by claimants under section 3 may have been equalto any of the' public land open to selection, is incompatible with a
sound and equitable construction of the statute, and the Department,
is clearly of opinion that no different rule should be'adopted which
would tend to restrict their rights in any particular as measured by
those enj oyed by claimants whose rights are dependent upon the
language of sections 1 and 3 of said act.
There isi no warrant for subjecting claimants under section 1 to
any other or different rule than those making original entry under'
the general homestead law. As has been said, those proceeding, under
section 3 fall under the same rule. This is the rule adhered to by
the Department in the case of Henry Hookstra (34 L. D., 690) and
cases thereicited, and inasmuch as the earlier departmental decisions
announcing this doctrine were not referred to or questioned in the'
Luton case, supra, it is not believed that any annulment of the old'
rule was intended. Rather' was a distinctibn attempted and a new
rule established for the government of entries made under section 2
of said act. While the distinction may be clear, it is not believed
that it warrants the imposition of anv narrower rule as to the
enlargement of such entries than is applied to the regulation of
similar applications made for the extension of other entries, whether
made under sections 1 and 3 or under 'the general provisions of the
-

homestead law.
The general rule was followed by the Department in the Hookstra
case, supra, entry having been made under section 1 of the act in
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question', and is well stated in departmental decision in the case of
Charles Carson (32 L. D., 176, 177), where it was held that an
entrymannot having deliberately and intelligently waived his right, the fact that he did
not make inquiry when he might have done so does not estop him where no
innocent third party has been misled to his prejudice. The entry being still
in fleri not carried to completion, is amendable.

*;0
0X'

* The statute permits entry to be made of a maximum quantity of
land and so long as an entry made for a less amount is unperfected
and icorn~plete and, no adverse rights have intervened, applications
of this character should not be restricted by- narrow rules as against
those who in good faith are attempting to establish and maintain a
home on the public lands. A liberal interpretation is more in keeping with the proper construction of a benevolent statute. (Josiah
Cox, 27 L. D., 389, 390.) Such a, one is the act of April 28, 1904,
upra.* The rule should not be carried beyond reasonable limits nor invoked to protect claims not supported by equity and justice. 'Neither
should it be so inflexible as to defeat meritorious claims. In a word,
ii: should be purely equitable and its application should rest "upon
the facts and circumstances surrounding each particular case."
(Green Piggott, 34 L. D., 573, 574.)
The showing made in the case at bar is in many respects similar to
that presented in the Hookstra case, supra. At the time claimant
made his first entry under the act conferring the right, there was no:
other adjoining land subject to entry. While claimant did not make
any specific declaration to the effect that he did not intend to exhaust
his homestead right by his first entry, yet it is clear that he did not
intend to do so or he would not have sought and obtained relinquishments for the tracts:now applied for. Unless he could enter them the
*relinquishnents were of no value to him, and the trouble and expense
of securing them would have been profitless. It is clear' he believed
that he could, as a matter of right, later extend his original entry.
:-Iis acts evidence such belief and at the same time clearly bespeak his
intention to proceed accordingly. While he: was in error as to his
strict legal right to so proceed, yet the Department has repeatedly
relieved against the consequences of such error where an honest intent
is manifest and no adverse rights have intervened. He further alleges iIn his duly corroborated affidavit that the land embraced in his
original entry "is only fit for grazing and not' at all fit for cultivation, as the sub-soil is commonly known as gumbo and totally unfit
* for raising crops," and that the amount thereof is totally inadequate

to afford support for himself and family.

;

The Department being of opinion that one rule should govern in

DECISIONS

RELATING

TO THE PUBLIC

LANDS.

1
107

the allowance or rejection of applications of this character, and that
the long and well-established one is the more equitable and just, andthat this applicant, upon the showing made, should be permitted to
- enlarge his former entry, your said decision is hereby reversed, and
departmental decision rendered ill the case of James W. Luton, supra,
in so far as the same is in conflict herewith, is hereby overruled.

FOREST RESERVE-LIEU SELECTION-ACT Or U-NE 4, 1897.

C. B. BuRROWS.
The action of the President transferring the Crow Creek forest reserve to the
administrative control of the War Department, to be used for certain military purposes, with the understanding and upon the condition that the use
thereof for such purposes shall be subordinate to and not interfere with the
object for which the forest reserve was established, did not amount to a
vacation or abolition of the forest reserve, and lands therein constitute a
proper basis for exchange under the provisions of the act of June 4, 1897.
if otherwise subject thereto.

Acting Secretay Ryan to the Commissioner of the General Land
(J. R. W.)
(F. L. C.)
Offlce, August 9, 1906.
C. B. Burrows appealed from vour decisions of September 11,
1905, and March 22, 1906, rejecting his selection, No. 12151, vour
office. series, nder the act of June 4, 1897 (30 Stat., 36), for the E. i
of the SW.
S
and the SE. a, Sec. 28, T. 8 N., Ri 31 E., Walla Walla,
;; Wasingtonl, in lieu of lands relinquished to the United States in
*what was, by executive proclamation of October 10, 1900 (31 Stat.,
1981), established as the Crow Creek forest reserve, Wyoming.
Mav 3, 1904, Burtows filed. fori record his deed of relinquishment,
and' November 6, 1904, filed in the local office his selection of lands
in lieu thereof. Your decision held that October 9, 1903, the Crow
Creek forest reserve was vacated, and that the land was not a basis
for exchange under the act of 1897, supra. The selector filed a motion for review, which you, March 22, 1906 denied. The sole question presented is, whether the Crow Creek forest reserve existed Mav
X3, 1904.

July 10, 1903, the Brigadier-General commanding the Department
of Colorado advised the Adjutant-General that it was desirable and
bie intended to establish within this reserve ranges for rifle and
artillery practice, if no objection existed on part of the Interior Department. The matter was referred to the Secretarv of the Interior
July 21st, and consent was given. August 15, 1903, the Secretary of
* War advised the Secretary of the Interior of military maneuvers
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contemplated in the vicinity of this reserve in the next year, and
thatthe department- is advised 'by the Commanding General of the Department of
the Colorado, who has recently visited the ground, that the timber is scattered,
very little of it, and is what is known as "bastard pine," that is, of stunted
growth also that it was never considered a timber reserve in the true sense of
the term, but set aside so as to prevent the waters from which Cheyenne gets
its supply from being contaminated by settlers. It will also be recalled that
your department has very recently consented to the location thereon of a rifle
range for the use of the Field Artillery and Infantry at Fort D. A. Russell and
Fort Logan.
Under these circumstances and for the reasons above cited, I have the honor
to request that I be advised if there will be any objection upon the part of the
Department to the transfer, should there be no legal reasons to the contrary,
-of the said Crow Creek Forest Reserve, whose boundaries are fully described in
the Executive Order of October 10, 1900, above cited, to this Department as a
military reservation.

This was referred to you for report, and, August 28, 1903, making
reference to facts rendering it highly desirable carefully to protect
the timber and to conserve the waters within the reserve, yoly concluded that:
Respecting the request of the Secretary of War o be advised as to whether
there will be any objection on the part of this Department to the transfer of
this reserve to the War Department, provided there are no legal reasons to the
contrary,, I have the honor to further report that, provided the object for which
the forest reserve was established would not be interfered with, this office would
have no -objection to abolishing the forest reserve and establishing a military
reserve instead.

September 2, 1903, the Secretary of the Interior enclosed a copy of
your report to the Secretary of War and advised him thatin concurring with- the views of the Cmmissioner l have the honor to advise
you that there will be no objection on the part of this Department to the transfer
on the conditions named.
-

October 9, 1903, the Acting Secretary of War, referring t the foregoing correspondence, addrest the President the request that:;
I have, therefore, the honor to recommend that the lands -in question be transferred to this Department as. a military reservation, It is understood that the
use of the lands for the purposes herein indicated shall not interfere with the
object for which the forest reserve was established. Uon this condition the
Interior Department is willing that the transfer be made.

October 9, 1903, this application was endorsed by the President:
"The within recommendation is approved and the transfer will be
made accordingly. The See. of the Int. will cause this action to be
noted -on the files of the G. L. O."
-October 23, 1903, by General Orders, No. 40; it was announced

that:

-
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The President of the United States, by order dated October 9, 1903, transferred to, the War Department, for use as a military reservation, a tract of
public land situated in the State of Wyoming, which had been set apart as a
public reservation to be "known as the Crow Creek Forest Reserve,"
This transfer was made with the understanding that the use of the lands for
.the purposes of a military reservation shall not interfere with the object for
which the forest reserve was established.

The tract has since been designated as the Fort D. A. Russell
Target and Maneuver Reservation.
The intent and effect of the foregoing executive orders and correspondence was not, in view of the Department, to abolish the forest
reserve, or to displace such reservation by creating a military one.
The. President's order did not in terms vacate the reservation created
by his- proclamation, nor did the letter of the Acting Secretary of
Ar -'otfOctobet-9, 1903, tuggest that the forest reservation should b
vacated. The request. was for a "transfer" of the forest reserve to
the War Department for the purpose of rafnges and field maneuvers,
with the express statement " that the use of the lands for the purposes herein indicated shall not interfere with the object for which
the forest reserve was established." It was this recommendation,
thus limited, that the President approved. The object for which the
forest reserve was created is preserved as the dominant one, subject
to which the War Department is given a use for ranges and occasional
maneuvers, but this use is acknowledged to be subservient to the
principal and dominant one of conserving the forests and the waters.
It is not the name given to the reservation that must determine its
character, but its objects and purposes, and where, as in this instance,
a tract is twice reserved for different purposes, it is that purpose
which dominates and controls the other in any respect where they are.
incompatible that must determine its character.
*If, for instance, the Fort.D. A. Russell Target and Maneuver Reservation were. abandoned, what disposal would be made of the public
lands within it? Would they be disposed of as the acts of August 23,
and December 29, 1894 (28 Stat., 491 and 599), require, or would that
abandonment merely leave the lands as they were before the transfer
of a subservient use and an administrative control to the War Department? Obviously the dominant use would control. That very object which the transfer conditioned should be preserved would not be
defeated and destroyed by abandonment by the War Department.
This, in view of the Department, makes it clear that the Crow Creek
forest reserve has not been vacated or abolished, but that to the uses
and objects of that reservation have been added other, but subordiRate, purposes, with present administrative control in the War Department while such uses shall continue.
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As the forest reservation continues, the lands within itj at the time
of their relinquishment and of making
n
the: selections, constituted
proper base for selection under the act of 1897, andyour decisioi adverse thereto is reversed. The case is remanded: to your office for
further proceedings appropriate thereto.

YAXIMA INDIAN RESERVATION-RECLAMATION-ACTS

MARCH 6, AND

JUNE 27, 1906.
OPINION.
* Under the provisiofls of the act of March 6, 1906, authorizing the disposition of
such surplus and allotted lands on th6 Yakima Indian reservation as nay be
subject to irrigation by means of projects under the reclamation act, twenty
acres is fxt as the unit for Indian ownership to be irrigated by the waters
of any such project, and if an Indian desires to accept the benefits of the
act and place his surplus lands under the control of the government to be
*
sold for his benefit, he can do so only upon the condition that he will retain
twenty acres thereof, and no more, for which a water right shall be secured
to him, appurtenant to the land and. subject to the sme charge for construction and annual charge for maintenance as other lands under the
project.
Under the authority conferred upon the Secretary of the Interior by the act of
June 27, 1906, to " fix a lesser area than forty acres as the'minimum entry"
and to:" establish farm units of not less than ten or more than one hundred
and sixty acres," as to all lands withdrawn and entered under the provisions of the reclamation act, he may make such subdivisions of the public
lands entered under the reclamation act as in his judgment may be deemed
: advisable, in units. of ten acres or multiples thereof up to one hundred and
*
sixty acres.

Assistant Attorney-General Campbell to the Secretary of the Interior,
(E. F. B.)
August 10, 1906.
i
A letter from the Director of the Geological Survey relative to the
disposal of allotted or patented Indian lands in the Yakima Indian
reservation State of Washington, has been referred to me for opinion
upon the fllowing questions:
1. Whether under the present law it is possible to fix a farm unit at 60 acres,
so that th6 excess of each 80-acre allotment might constitute a farm unit.
2. Whether an Indian having 80 acres can be permitted to retain more than
20 acres if he should desire.

'

These questions arise in onsidering the duties imposed and the
au'thority conferred upon the Secretary of the Interior by act of
March 6, 1906 (34 Stat., 53), authorizing the disposition of surplus and allotted lands on the Yakima Indian reservation, which
can be irrigated, and the act of June 27, 1906 (34 Stat.; 519), providing for the subdivision of lands entered under the reclamation; act.
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So much of the act of March 6, 1906, as is necessary to an understanding of thequestions submitted, will be found in the following
excerpts from the 3rd, 4th and 5th sections of the act:
See. 3. That if any lands heretofore allotted or patented to Indians on said
Yakima Indian reservation shall be found irrigable under any project the:
Secretary of the Interior is hereby authorized, upon the request or with the
consent of such allottee Ior patentee, to dispose of all land in excess of
twenty .acres in each case, in tracts of an area approved by him and subject
to all the provisions of the reclamation act to any person qualified to acquire
water rights under the provisions of the reclamation act at a price satisfactory
to the allottee or patentee and approved by the Secretary of the Interior, or at
public sale to the highest bidder.
*

*

*.

*k.4

*

*

0

*
:

Sec. 4. That from the payments received from the sale of such individual
Indian lands there shall be covered into the reclamation fund the amounts
fixed by the Secretary of the Interior as the annual charges-on account of the
land retained by such Indian for the construction and maintenance of the irri-.
gation system as required under the reclamation act.

*

The 5th section of the act authorizes the Secretary of the Interior
to cover into 'the reclamation

fund

from the money of any

-such

Indian, either from his individual credit or from the general Yakima
Indian fund, for the payment of charges for construction and maintenance for the water rights appurtenant to the land retained by- him
or for the annual maintenance charges payable on account of such
water rights after the construction charge thereon has been paid in,
full; that when the title in fee has past from the United States " for
any lands retained by such Indian," the water shall be furnished on
the same terms as for other lands under the project, and he shall
have a perpetual water right so long as the maintenance charges are
paid, whether he uses it or not, "and the Secretary of the Interior is
hereby authorized to use the funds of the tribe to pay such main-,
tenance charges, which in his discretion it- is necessary to preserve
* said water right:"

,

Provided further, That he may, in his discretion, use. said funds to pay for
water rights. and the maintenance charges on twenty acres of any Indian
allotment if the sum obtained from the sale of the allottee's land in excess of
twenty acres and his interest in the tribal funds be insufficient for those
purposes.

of
-

The Secretary of the Interior has: no authority to dispose of any
the allotted or patented land except "upon the request or with the

consent " of the allottee or patentee, and until such request is made
or

consent

given

he

hasrio

authority

thenf only dispose of the lands in

to

dispose~of

such

lands

and

can

excess of twenty acres, of each

allottee or patentee.
.
The question arises whether, when consent is given to sell the surplus land the

Indian

may retain a greater area than twenty acres or
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is restricted to that area and must surrender the entire excess for
disposal under the provisions of the act.
There are expressions in the act tending to sustain the construction
that the specific quantity of twenty acres to be retained by the Indian
was only intended as a limitation upon the authority of the Secretary
to sell so that the Indian should'not be permitted to alienate all his
land, and that it was the purpose of the act to invest the Indian with
a right to the use of water from the irrigation works of the irrigation
project to be constructed' under the act of Jne 17, 1902, "for any
lands retained by such Indians" subject to the charges for construction and maintenance.
This construction finds support in that provision of the act by
which security for the payment of the cost of construction and the
annual maintenance charge is not dependent solely upon the proceeds arising from the sale of the surplus lands, but the Secretary is
authorized to cover into the reclamation fund, from the money of
any uch Indian, either from his individual credit or from the gen
eral Yakima Indian fund, for the payment of such charges, and to
use the funds of the tribe to pay such maintenance charges if in
his discretion it is necessary to preserve such water right.
But construing the several provisions of the act together, and with
reference to the irrigation of such lands from government works constructed under the provisions of the act of June 17, 1902 (32 Stat.,
388), it is apparent that the purpose of the act was to fix twenty
acres as a unit for Indian ownership to be irrigated from the waters
of such project and that if the Indian desired to accept the benefits
of the act and to place his surplus lands under the control of the
government to be sold for his benefit, it can only be done upon the
condition that he will retain twenty acres, and no nore, of his land,
for which a water right shall be secured to him, which shall be appurtenant to the land and be subject to the same charge for construction
and the same annual charge for maintenance as for other lands under
the project.'
Whatever doubts may arise as to the construction of the act from
the various expressions contained therein, they seem to be dispelled
by the final proviso to-the 5th section, authorizing the Sedretary to use
the general fund of the Indians to pay for water rights and maintenance charges "on twenty acres of any Indian allotment " if the
sum obtained from the; sale of the allottee's land in excess of twenty
acres and his interest in the tribal funds be insufficient. The Indian
is not bound t accept the benefits of the act or to dispose of any of
his land.

If he does, he consents to retain twenty acres and no mote.

The act of June 27, 1906, authorizes the Secretary of the Interior
to "fix a lesser area than forty acres as the. minimum entry and may
* establish farm units of not less than ten nor more than one hundred
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and sixty acres" as to. all lands withdrawn and entered under the provisions of-. the reclamation act. Under the authority conferred by
this act he may make such subdivisions of the public, lands entered
under the reclamation act as- in his judgment he may deem advisable,
in units of ten: acres or multiples thereof, up to one hundred and sixty
a:acres. He may, therefore, in his discretion, fix the excess of an eightyacre allotment, acquired under the act of March 6, 1906, as a sixty-*
acre unit or may divide the same in units of not less thaw ten acres or
multiples of ten acres.
Approved:
THOS. RYAN,

Acting Secretary.

SCHOOL. LAND-CHEEROKEE OUTLET-MINING LAWS.

E. A.

SHIRLEY.

The United States mifling laws have no application to. sections sixteen and thirtysix in the Cherokee Outlet, reserved to the Territory, of Oklahoma, and
granted to the future State, for school purposes.

Acting Secretary Ryan to the Commissioner of the General Land
(F. L. C.):
:Offiee, August 11, 1906.
(E. P.)
September 18, 1905, E. A. Shirley filed, in your office an affidavit
wherein it was alleged, in substance and effect, that he and a number
of associates, on August 22, 1905, located as a placer mining claim- the

of the NW. 4 and the W. A of the SW. 4 of Sec. 16 T. 21 N.,
R.. 8 E., situate i the Cherokee Outlet, Territory of Oklahoma; that
the land is chiefly valuable for petroleum and mineral oil; that the
land has-been leased to others by the School Land Leasing Board of
the Territory of Oklahoma; that the-lessors and the lessees, pretending
to have absolute control of the land,
are permitting absolute
strangers to this action, by means of divers oil wells about the boundaies of said tract of land, to drain large portions of oil from underneath claimant's property, to, their great and irreparable injury and
will continue to do so: up to the time: of the trial of this cause."
Wherefote, it was prayed that a hearing be ordered for the purpose.
of affording the claimants an opportunity to prove said allegations.;
"that the said lease be canceled; " and that "these claimants be permitted to go upon said, lands and develop said mineral to the exclusion of the Territory of Oklahoma and all persons whomsoever."
Your office, by decision of October 9, 1905, held that the mining
laws of the United States are not in force as to the land in question,
-and that, therefore, it is not subject to exploration, location or entry
under such laws; and dismissed the application for a hearing.
XS. A

580-VOL 35-06 Ms
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The petitioner has appealed to the-Department.

V

'The land in question is embraced: in a school section (1.6)1 situated
in what is known as the Cherokee Outlet, acquired by the United
States under an agreement dated December 19, 1891, with the Cherokee Iidians, which agreement was ratifi6d by Congress by the act fo
March 3, 1893 (27 Stat.,' 612, 642).
By the tenth section of that act it is provided, with respect-to the.
-lands within the territory covered by -the agreement, that in the -opening of the same to settlement- '
sections sixteen and thirty-six in each township, whether surveyed,:6r&unsurveyed, shall be, and are hereby, reserved for the- use and benefit of. the public
schools to be established within the limits of such lands under such conditions
and regulations as may be hereafter enacted by Congress.
-

And in the same section the President is authorized-

.

:

to open to settlement any or all of the lands not allotted or reserved in the manner provided in section thirteen- of the act of Congress approved March second,
eighteen hundred and eighty-nine, entitled "An act making appropriations for
the current and contingent expenses of the Indian- Department and for fuifiling
treaty stipulations with various Indian tribes, for the year ending June
thirtieth, eighteen hundred and ninety, and for other: purposes" (twenty-fifth
Ijnited States Statutes, page ten hundred and five) ;also subject to the provisions of the act. of Congress approved May second, eighteen hundred and
-ninety, entitled "An act to provide a temporary gvernment for the Territory
of Oklahoma, to enlarge the jurisdiction of the United States court in the Territory, and' for other purposes;" also; subject: to the second proviso of section
seventeen,: the whole of section eighteen of -the act of March third, eighteen
hundred and ninety-one, entitled "An act maifng appropriations for the current
expenses of the Indian Department and for, fulfilling treaty stipulations with
various Indian tribes, for the year ending June thirtieth, eighteen hundred and
ninety-tkro, and for other purposes;' except- as to. so much of said acts and
sections as may-conflict with the provisions of this act.
-

It is unnecessary herein to set forth the' provisions mnade for the
disposition of the unreserved and unallotted lands in -the Cherokee
Outlet. Suffice it to say that section 13 of the act of March 2, 1889,
supra (the provisions of which, not in conflict with the provisions of
the act of- March 3, 1893,- supra, are extended by the act last mentioned to such unreserved and unallotted lands), provides that such
lands " shall be a part of the public domain, to be disposed of only as
'herein provided," and that no provision has been made in any of the
acts or parts of acts' referred.to in the act of March 3, 1893, supra,
for the disposition of any of said lands under the mining laws.
By section 18 of the act-of March 3, 1891 (26'Sat., 989, 1026),
hose provisions were by the -act of March 3, 1893, supra, extended to
sections sixteen and thirty-six' in the Cherokee Outlet, it is provided: That the school lands reserved in the Territory of Oklahoma by this and
former acts of Congress may be leased for a period not exceeding three years for
the benefit of the school fund of said Territory by the Governor thereof, under
- regulations to be prescribed by the Secretary of the Interior.
-
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By section 7 of the act of June- 16, 1906 (34 Stat., 267),;entitled,
"An act to enable the people of Oklahoma and of the Indian Terntory to 'form a constitution- and State government and be admitted
into the Union on an, equal footing with the original States," etc., it
is provided-.
X

- -

*:;'

That upon the admission of the State into the Union sections numbered sixteen
and, thirty-six, in every township in Oklahoma Territory, and all indemnity
lands heretofore selected in lieu thereof, are hereby granted-to the:State for-the
use and benefitL of the common schools: Provided, That sections sixteen and
thirty-six- embraced in permanentreservations for national -purposes shall notat
tany time be subject to the graht nor the, indemnity provisions of this act, norshall any lands embraced in Indian, military, or other reservations of any chara'cterlnor
e
shall land owned by Indian tribes:or individual members of'any tribe
7be subjected to the grants or to the indemnity provisions of this act until the
reservation shall have been extinguished and such lands be restored to and
become a part of the public domain.

.

-

-

n

- -

-

-

By the last paragraph of section 8 of the -act last mentioned it is
providedthat-

-

':

:

Where any part of thd lands granted by this'act to the State of Oklahoma are
valuable for minerals, which terms shall also include gas and -oil; such.landh
shall not be sold by the said State prior to January first, nineteen hundred and
fifteen ;-but the same-may be leased for periods not exceeding five years by the
State officers duly authorized for that purpose, such leasing to be made by public
competition after not less than thirty days' advertisement in the manner to be
prescribed by law, and all such leasing shall be done under sealed bids and
awa Irded to the highest resrwnsible bidder. The. leasing shall require and the
advertisement shall specify in each case a fixed royalty to be paid by the suc': -essful bidder, in addition to -any bonus offered for the lease, and all proceeds:
from leases shall be covered into the fund to which they shall properly belong,
and no transfer or assignment of any lease shall be valid or-confer-any right in
the assignee without the consent of the proper State authorities in writing:
Provided, however, That agricultural lessees in possession of such lands shall
be reimbursed by the mining-lessees for all damange done to said agricultural
lessees' interest therein by reason of such mining operations.
- And by section 9 of said act, with respect to such sections sixteen
and thirty-six, and lands theretofore selected in lieu thereof, it is further expressly provided that-

-

such lands shall not be subject to homestead entry or any other entry under the
land laws of the United States, whether surveyed or unsurveyed, but shall be
reserved for school purposes only.

-

The foregoing provisions are- wholly inconsistent with the theory
that Congress intended to subject the school-sections in the Cherokee
Outlet- to the -operation of the mining- laws. The Pepartmeht is of
opinion, therefore, that the mining laws- have no appli-ation to said
lands, and so holds, The action appealed from
accordingly
affirmed.
-is
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ATUPHkLZATION-SECTION :39, ACT OF MARCH 8,

1903.
CIRCULAR.
DEPARTMENT OF THE INTERIOR,
GENERAL LAND OFFICE,

D. C., August 11, 1906.
Registers and Receivers, United States Land Offiees.
SIRS: Your attention is called to section 39, act. March 3,11903,
(32 -Stat., 1222), which declares that all final orders and certificates
of naturalization thereafter issued or made by' courts or tribunals
granting naturalization shall be null and void if they do not show on
their faces specifically that there has been' made and filed of record
in such court or tribunal an affidavit executed by the applicant for
WASHINGTON,

nathralization reciting and affirming the truth
requisite tohis

of every material fact

naturalization.; and you are directed to reject all such

orders or certificates, or copies thereof, as have not been made in con'
formity with that

statute when presented by persons who claim to

have been naturalized since the date of that
-

act.

ery respectfully,
G.

F.

POILOCK,.

Acting Cozamissioner.
Approved:

THOS. RYAN:, Acting Secretary.

Ropny ET AL.
Motion

for review

V.

of departmental

O'HARE.
decision of

May 4,

1906, 34

L. D., 596, derted by Acting Secretary Ryan, August 14, 1906.

FOREST RESERVE-LIEU SELECTION-ACT OF MARCH 3. 1905.
-

FREDERICK W., KEHL.

The proviso to the act of March 3, 1905, repealing the act of June 4, 1897, which
'eclares that a selection made undei the provisions of the latter act prior
to the date of the repealing act, may be perfected and patent issue thereon
the same as though the repealing- act had not been past; and if for any reason not the fault of the party. making the same any pending selection is
held invalid, another selection for a like quantity of land .may be made in
lieu, thereof, applies as well in instances where the selection is held invalid
in part only as where the selection is held invalid in its entirety.
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Agcing Secretary Ryan to the Uommissionwer of the (Jenera L'and.
(S. V. P.)
Ofgfce, August 13,. 1906.
(J.
W.)

R.

Frederick
F
W. Kehl appealed from your decision of March 8, 1906,
rejecting-his application to select the SE. -SW. i, Sec. 10, 3'. 60 N.,:
R. 18 W., Duluth, Minnesota, as supplemental to selection numbered
1993 your office series, under the act of June 4, 1897 (30 Stat., 36),
filed in the local office November , 1 905.
February 6, 1900,. Kehlfiled in the local office his application to
select unsurveyed lands including among others a tract described:
as what,. when surveyed, would be- the NW. NE. -4 See. -21, T. 69;
N., B. 221W. This tract, after the survey, was fbund, March 5, 1903,
to be in conflict witli Henry Hanson's claim of settlement and Dapplication for homestead entry and the whole selection of one hundred
and- ixty acres was for that reason-rejected-by your office.-

Juily 9,- 1903, upon Kehl's appeal, that decision was reversed (unreported) and the Department held thatKehl should have been ruled' only to eliminate. those tracts to which prior
claim existed and to fill the: unsatisfied portion of his rights assigned, as base
for the application or to waive the excess resulting .
This procedure conserves to the- applicant so imuch right as he has acquired and gives him opportunity to satisfy that part of the relinquishment for which he failed, to selectland subject to be so appropriated.

July 22,; 1904, instead of ruling Kehl to fill his partial selection or
to Waive the excess, as was held to be his right, your, office returned
the application to him to be amended by withdrawal of forty acres
of the base assigned, which he consented to do.and withdrew the NE.
1 SW. 4,, base for the present selection. This was not contemplated
by the, decision and was a departure: from proper procedure as fixed
by instructions of March 6, 1900 (29 L. D.,.57. paragraph 1)1, and.
instructions of July 7, 1902 ( L. D., 372, parAgraph 8), but as your
office.and the selector concurred in this irregular course, neither the
selector nor the land department is in position to recede from the
error and proceed regularly, as the selection thus .rendered partial.
in character was approved and passed to patent. By concurringlacts
of the. selector and the department, the unity .of the transaction wasbroken and the tract so withdrawn was severed and became a dis-tinct base form9 transaction apart from that to which it properly
belonged, distinct by itself as if it had- been relinquished by a separate deed.' Your decision held that-:
Kehi did not avail himself of his right to exhaust the right arising by his
relinquishment of, the NE.. i SW. , Sec.. 10, T. 1 N., R. 6. B., B.. I. M., withdrawn from seledtion No. .1993, until after the approval of the. act of March
3, 1905, which repealed the act of June 4, 1897, and other acts, and as at
said date he had no selection pending based upon said forty-acre tract, he is

011-8
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not permitted to make another selection in lieu thereof as it would be in viola-,
i
tion of. said act of March 3 1905.
The'application cannot be- considered as supplemental to selection No. 1993,
as that selection was perfected and the case closed by the issuance of patent.
It can be considered only as a 'new application where the base land has been
reconveyed to the United States prior to March,3, 1905, but no selection -made;
in lieu thereof prior to said date, and there being no provision of law under
which it can be considered, the said application is rejected

te

The act of March 3,, 1905, referred to. (32 Stat., 1264), repealing
act of June 4, 1897,.was limited by'the proviso-

that selections heretofore made in lieu of lands relinquished to the United
States may be perfected and patents issued theief or the same as though this act
hadnot been passed and, if for any reason, not the fault of the party making
the same, any pending selection is heldinvalid, another selection for a like
quantity of land may be made in lieu thereof.

*

0

*,

Had' selection 1993 failed in its entirety without fault of Kehl
there would be no doubt buit his right to make another selection is
saved by the express words. bf the proviso. The proviso is remedial.
in character, plainly intended to conserve rights that were, in good,.;
faith asserted: and attempted to be eercised before passage of the
act. No reason appears whys the proviso should be limited in operation to: cases of total failure of the selection and the Department
construes it as applying as well to a partial failure as to a total one.
This construction is in harmony with 'th practise prior to the passage of the act. It had been the pr'aetise to permit onewho had made
a partial selection to preserveshis right in the-lafids selected by-filling
his selection so as to' satisfy the base relinquished (Instrtctions, 29
: 'D., 678; -31. L. ID.,- 37-2), and this vas -ha less dite -to- one '.-hos'e:
seleetion was intended to:S full but failed from donflict withia prior
right than to one who. originally niade nly a partial one. Tho the
procedurefr.in: the present- case Was irregular in that the original
selection was not filled' by selection of -another tract 'in the place of
that lost by the conflict, Kehl is eititled to make another selection for
the base tract so withdrawn from his- original selection upon' its:
failure; the land department having co-operated to his so
doing.
Your, decision is- therefore reversed and if no- other objection 'ap.
pear, the selection will be approved

*partial,

BURROUGHS V. CARROLL

Motion for review'1of departtental decision of -May 31,-906,
L.- I.; 626, denied by :Ating Secretary Ryaif, August, 22, 1906.
in

w

e

,

,a-:1906'
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FORT BUFORD ABANDONED
MILITARY -RESERVATION-HOMESTEAD
APPLICATION-WITHDRAWAL ITNDER RECLAMATION ACT.

MERGER

V. BUFOr

TOWNSITE.

One who on January 1, 1900, was an actual occupant of lands within the Fort
Buford abandoned military reservation, and otherwise qualified, is, under
the provisions of the act of May 19, 1900, restoring said lands to settlement
*and ent
etitled to a prdferunce' right of entry; and where he asserts
such right within. due time, by filing an application covering the lands
occupied by him, a temporary withdrawal of such lands under the reclaa
tion act will not defeat his right to make entry thereof, where his application was pending for adjudication before the land department at the date of
the order of withdrawal.
Where on January 1, 1900; there was no claim to a tract of land within the Fort
Buford abandoned-military reservation by virtue of actual occupancy, an
application to make homestead entry thereof, filed within due time after the
filing of the township plat of survey, and which was pending before the
* land department for adjudication at the date of a temporary withdrawal
of the land under the reclamation act, is effective to' prevent the attachment of the withdrawal as to such tract, and the applicant may be allowed
' to make entry thereof.
-

Acting Secretary Ryan to the Commissioner of the General Land
(S. V. P.)
Offlce, August 25, 1906.
(P. E.W.)
Wit your office letter of June 28, 1906, you transmit the applica-'
tion of John Mercer, Sr., to make homestead entry for the NE. i,
Sec. .16, T. 152 N., R. 104 W., Minot, North Dakota, also that of
Sfarah D. Mercer to enter the W.
SE. I and the SE. 4 SE. , Sec.
9,: in the salie township and range.
Said applications are before your office upon appeal from their
rejection by the local officers and are submitted to the Department fr.
instructions in, view of the former departmental action of May 11,
1905, herein5 (not reported), attention being called to the opinion,
Fort Buford abandoned military reservation-reclamation act (34
ED., 347);
L
The lands in question were a part of the said reservation, and were
restored to settlement and entry under the act of May 19, 1900,(31
Stat., 180), in which it was provided, inter aiaThat actual occupants thereon upon the first day of January, nineteen hundred, if otherwise qualified, shall have the preference right to make one etr$'
not exceeding one quarter section.

Instructions (30 L. D., 394) allowed three months from the date of
filing of the township plat for the exercise of such preference right of
entry. Said plat '&as -filed July 15, 1903, and on the same day said
John Mereer filed his homestead application in due form for said
NE. 4, Sec. 16, alleging settlement, improvement, and cultivations
thereof since December 1, 1895, and that the same was not adversely
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occupied on January 1, 1900. July 2, 1903,. said Sarah D. Mercer
filed her homestead apIplication for the others described land, alleging
that it " is not subject to adverse claim except the Buford townsite."
Both applications were rejected by the local officers for conflict
"with the* application for Fort Buford townsite," against which they
had filed. protests.
'October 20, 1903, your office rejected all said applications and ordered a hearingto determine what portion or portions of the 320 acres i controversy is subject
to townsite entry and whether the two Mferce's have any superior right to the
land' claimed by them over the townsite claimants for the 320 acres.
Upon the hearing the local officers found that no part of the lands
in question herein were actually occupied for townsite purposes and
Ihat " John Mercer, Sr., one off the protestants to the [townsite] final
proof is entitled to the NE. 1, Sec. 16, . . . by reason of his residence,
cultivation and occupancy of the tract prior to the survey," and reconmmended the allowance of both said homestead applications.
* November .5, 1904, your office reversed their decision and rejected
both said homestead applications.
Upon appoal the Department, on May 11, 1905, found thatIt is shown beyond question that John Mercer, Sr., 'was . . a settler and
homestead claimant on and prior to January 1, 1900, upon the NE. i of said Sec
16 . . . It is not shown that he, in any manner, has waived his claim or forfeited his right::

As to all the other land described herein the Department found
that 'Sarah D. Mercer was the first 'legal applicant therefor.
Thereupon the Department held that, by virtue of said proviso in
the act of'May 19, 1900, supra, John Mercer had a preference right to
make the entry applied for by him 'that Sarah D. Mercer, as the 'first
legal applicant, shall 'be allowed to make entry for all the land 'described in her application and that the said townsite application
should be allowed as to the remainder of the 320 acres involved, together with forty acres of other lands.
''On December 8, 1905, the local officers 'allowed the entry of the
townsite claimants for the 'eighty acres awarded to'them in 'said departmental decision and on December 18, 1906, they rejected the
applications 'of John and Sarah D. Mercer, which had been renewed
at close of said townsite cohtest, for the respective tracts awarded to
them in the same decision, on the ground that, by an order of with-'
drawal made January 20, and proinulgated January -21, J1905 'the said
lands had been withdrawn from all forms of' disposal, for reclamation purposes. From that action the present appeal was taken.
The application of John Mercer filed July 15-, 1903a asserting his
preference right under the statute, within the prescribed period, was
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a continuing application that, at the. date of withdrawal of January
20, 1905, was pending before the land. department for adjudication.
When it was finally determined by the Department that the. land.
applied for by Mercer was subject to his application, his right
related back to that date as if his entry had been allowed.
.The application of Sarah D. Mercer filed July 22, 1903, seven days
after the filing of the township plat, which was pending before the
land department for adjudication at the date, of the withdrawal oft
the. land under the reclamation act, was equally effective to initiate
and protect her claim to the land applied for, if it was subject to her
application. There was no prior claim to said land by virtue of
actual occupaney on January 1, 1900, and the finding of the Department in the decision of May 11 1905, that no portion of the 120 acres
applied for'.by Sarah D. Mercer was actually occupied for town purposes at the date of her; application, and that she: was the first legal
applicant for the land, was in effect a holding that her application
was improperly refused and should have been allowed.
*Neither of these applicants was claiming a right to enter the land
as a successful contestant alleging the invalidity of a prior claim or
entry, but one- was asserting a preference right under the statute- by
virtue of occupancy, and the other: a right to enter by virtue of
priority- of application after the land became subject to entry. The
renewal of: their applications at the close of the controversy before
the land department did not impair nor in any wise affect the legal
operation of their original applications under the decision, of the
Department and the delay in having their claims made of record by
reason of such proceedings prior to the date of withdrawal did not
affect their right to have their entry relate back to the date of their
respective applications. Motherway v. Parks,. .(13 L. D.,. 56) .; Perrott-v. Connick l1b. 598. It follows that in considering the efFect of
the withdrawal of January 20, 1905, upon the lands in question, the
applications of John Mercer and Sarah D. Mercer -must be regarded
as the equivalent of entry so far as'the rights of such applicants
were affected by said withdrawal.
The lands in this township south and west of the Missouri and
Yellowstone rivers were. withdrawn August 24, 1903, as irrigable
lands under the Yellowstone River project-. The lands in question
are embraced within, the limits of a temporary withdrawal from
any form of disposition whatever," made January 20, 1905, for the
Buford-Trenton -project..
In the instructions of October 12, 1905 (34 L. D., 158), to the
Director of the Geological Survey, a direct ruling was made as to
the ieffect of preliminary or'" temporary" withdrawals upon existing
such entries of the withdrawals
entries, and as to the effect upon
up:uW~aas
-~~~~~e

I.
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made. under the statutory authority and direction. It was said that.
withdrawals made by the Secretary with a view to. determine whether.
any contemplated project is practicable and advisable are made under
his supervisory, authority as a means to accomplish some end in the:
performance of a duty enjoihed upon him, and that a withdrawal of
lands from all forms of entry pending examination was justified as
a legitimate, aid in the performance of that duty; that while Such
withdrawals are effectivej.to withhold the.lands from .every form. 'pf
entry, they do not take away the inchoate rights acquired under entries prior, to withdrawal (page 161).
The withdrawals authorized. and directed by. the statute, have all
the force. of legislative withdrawals and must' be made strictly in
accordance with the legislative vill. As for lands needed for use in
the construction, and operation of the work$,. the.. statute does not
authorize.an.absolute withdrawal and appropriation of those lands.
-until it has been determined that the project is practicable (page
160), but as to lands believed to be susceptible of irrigation from
said works" the Secretary is authorized, "at or immediately prior
to thie time of beginning the suryeys for, any, contemplated irrigation
works," to withdraw such lands from entry, except under the homestead la ws, and "all lands entered and entries made under the.oestead law within the 'areas so withdrawn during such withdrawal hl
be subject to all the ,provisions, limitations, charges, terms and conditions" of that act.
When a site has been selected with a view to examination and survey for
the purpose of determining whether the construction of an: irrigation project
upon such site is practicable and advisable, a,. withdrawal will immediately
be made of'al lands believed to be' susceptible. of: irrigation from such contemplated works, in accordance with the second form of' withdrawal provided for
by the third section of the actrof June 17, 1902. At the same time a preliminary
withdrawal willbejiadelof lands that may be needed for use-in the qonstruction and operation of the works, which will reserve such lands .from entry .of
every character, but will not affect entries previously made.
As soon as it shall be determined that. the project is practicable and advisabie and' the coAstru6tion of 'the same is approved and authorized by the Secretary of the Interior, a withdrawal will be made'of all public lands shown by
the examination and survey to. be required for use in the construction and operation, of. the works,. -and. all persons who may have, made entry of'such lands
Nwithin such withdrawal prior to the preliminary withdrawal and who have
not acquired a vested right thereto, will be notified of the appropriation of their
:lahds' for irrigation-purposes and that their entries' will be canceled 'aid their
improvements paid for by the government' as provided for by the 8th and 9th
sections of the circular of June 6, 1905 (33 L. D., 607), unless sufficient cause
be shown within ixty days from the date- of such notice.'
Care must be taken to confine such withdrawals strictly to lands of the
character' and class authorized to be withdrawn and not to embrace lands of
one' class~ in the' ithdtaWallof' lands of the other class, nor to make any unnecessary withdrawal of' lad, as far as it can be prevented.
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It has been* determined that the Bufotd-Trenton project is practicable,'but it has not been determined Whether tese lands will be
needed for use in the construction and operation of the works. 'They
are, however, subject to appropriation by the United States for
such use, notwithstanding they were not affected by the temporary
withdrawal. Entries of any lands that are needed in the construc*
ion and maintenance of any irrigation work may be canceled, and the
lands appropriated by the government, where final certificate has not
issued and the legal or equitable title has not vested. See instructions
J une 6, 1905 (33 L. D., 607); opinion January 25, 1906 (34 L. 3:,:
421) ; opinion February 20, 1906 (34 L. D., 445)..
If the lands are not needed for use in the construction and maintenance: of the works, they are subject to homestead entry notwvith*standing the withdrawal, and if they are subject to such withdrawal,
the etryman will be required after the iinit of area has been fixt
and notice given thereof, to conform their entries to the areas and
farm units that may be prescribed by the Secretary of the Interior.
"Instructions " October 10, 1904 (33 L, D., 268). If they: are not
subject to the withdrawal, as in this case' the entry is not subject to
the limitation that may be prescribed by the Secretary.
In view of the facts in this case, you will allow these entries to -be
made of record, but when the entryman offers to submit final proofs,
information should then be sought, through the Department, from
* the Reclamation Service, whether the lands will be needed for use in
the construction and maintenance of the irrigation works, unless
'specific withdrawals are made in the meantime.

PRIVATE LAND CLAIM-SURVEYOR- GENERAL'S CERTIFICATE-URISDICTION OF LAND DEPARTMENT-ACT OF .TUNE 2, 1858.

J. G. PARKER.

-

.

.

-

The Commissioner of the General Land Office has jurisdiction to supervise and
T
review the action of surveyors-general in awarding certificates of. location
under the provisions of the act of June 2, 1858, and to deternine, either prior
or subsequent to their location, whether such certificates were properly
:
issued.
The judgment of a court appointing an administrator for the estate of a deeeahed
private land claimant and directing. that the indemnity right arising out6fd
the private claim be sold as an asset of the claimant's estate; is not bin-ding
upon the land department as to the question of title to such ri'ght, Wher6
the court acted without jurisdiction of the parties -or thei subject-matteri
and the land department has authority to deterniIne for itself whether or;
not the court rendering the judgment had the requisite jurisdiction, When'ever such judgment is relied upon to sustain the right to enter public lands'
regardless of whether or not the necessary jurisdictional facts appear upon
"' the face of' the record;

-
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Acting Seeretary Ryan to the Comnmissioner of. the General Land
-(E. F. B.)
Office, August 28, 1906. 0
X
P.)
(S.
With your letter of Julv 18, 1905, you transmit the appeal of
J. G. Parker from the decision of your office of February 27, 1905,_
holding for cancelation certificates of location issued by the surveyorgeneral of Louisiana, under the act of Jne 2, 1858 (11 Stat., 294),;
in satisfaction of that part of the private land claini'of John Brenton
remaining unsatisfied and unlocated, said claim being reported 'by
Commissioners Cosby and Skipwith in the list of settlers as claim
No. 142, November 18, 1820:
The succession of John Brenton was opened in the district court
for the parish of East Feliciana, Louisiana, October .28, 1903, by
Cravens, clerk of said court.thru his attorneys, Wall and KilJ. L. C
bourne, who subsequently, under order of the court, exposed for sale
the right to.the unlocated portion of .said claim asal asset of said'
estate remaining unadministered, at which sale Theodore G. Uhihorn became. the purchaser, who. afterward' transferred- his right to
J. G. Parker;
July 27, 1904, Parker filed his application with the surveyor-gen-:
eral. of Louisiana for certificates of location under the act. of June 2,
1.858, in satisfaction of the unlocated. portion of said claim, and upon
this application the surveyor-general found that the claim of John
Brenton remains unlocated and unsatisfied to the extent of 253.35
acresj for which he issued six certificates of location, Nos. 1110-A to
F, inclusive, for forty acres each, and one certificate, No. 1110-G. for
13.35 acres, aggregating 253.35 acres.
When the certificates came before your office for approval and authentication, you instructed the special agent of your office at New
Orleans to investigate said claim and report whether there is any reason why the scrip issued by the surveyor-general in satisfaction
thereof should not be authenticated.
Pursuant to said 'instructions the special agent investigated said.
claim and under date. of February 15, 1905, submitted a report of his
investigatiion, from which the following is taken:
Owing to the fact that the claim was partially satisfied by survey, as above
stated, in the parish- of West Feliciana, on, February. 10, 1905, I visited St.
Ftrancisville, the' parish seat of. West Feliciana Parish, and examined the probate
records on file in. the clerk's office at. that place, with the result that I found
that in 182. the succession of John and Lavenia Brenton was opened by Escena
Brenton, who alleged herself to be one of the legitimate forced heirs of the said
John and Lavenia Brenton.
I procured a, certified transcript of the proceedings had in the parish of West
Feliciana-in 1824, in the matter of the succession of John and Lavenia Brenton,
deceased, and transmit the same herewith, from which it will be seen that the
succession was opened, the persons who were entitled thereto were legally
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organized into: a family- meeting, and after considering the matter decided that
in order to pay the debts due by the estate, the personal property should be sold
and that the landed part of the estate should not be sold.
From this it will be seen that the- allegations contained in the petition filed
in the parish of East Feliciana on October 13, 1903, were not true, because as Is
herein shown the succession of John Brenton had been opened nearly 80 years
prior to the opening of the succession in East Feliciana parish, and the certified
transcript' of the proceedings had in West Feliciana parish in 1824, shows that
the succession was accepted by the parties entitled thereto.
Thinking that perhaps the clerk of court who acted as administrator in openbig the scession in the parish of East Feliciana, or that his attorneys who
atedX for lmAiiin the matter had some knowledge of the facts and would be able
to furnish' some authority for the statements contained in the petition, I
visited Clinton, the county seat of East Feliciana parish,' on the same day, and
was informed by the clerk of court and also by Mr. .Kilbourne3 of the firm of
Wall and 'Kilbourne, that the information contained in the petition for letters
-of administration had been furnished by Mr. James L. Bradford, and that the
petition hadin fact been drawn-by him.
In view of the foregoing, I am of the opinion that the proceedings had in the
year 1903, in the parish of East Feliciana, were null: and void, and that the
sale of the claim ordered by the probate court of East Feliciana parish was
without authority and that the purchaser acquired nothing by his purchase.

Upon the coming in of: this report your office by decision of
February 27, 1905, held said certificates for cancelation and notified
the attorneys of Parker of his right of- appeal
There' appears to be no question as to the right of the proper
representatives of John Brenton to indemnity under the act of June
2, 1858, for the unsatisfied. portion of- said claim, and that the claim
to the extent represented in said certificates remains unsatisfied.
The only question is whether it is -the duty of the Department to
deliver the certificates to appellant in view, of the information furnished by the report of the special agent.
-:Two questions are raised by the appeal from your decision to wit:
1st. that the act of June 2,.1858, does not, confer upon your office
jurisdiction over the decision of. the surveyor-general awarding certificates of location under said act with a view to approving or disapproving the same.
2nd. That yomierred in holding that the succession of John Brenton
having been opened and settled in the parish of West Feliciana,' as
a consequence thereof, the probate court for the parish of East
Feliciana had no jurisdiction over said estate and that its judgment
appointing an administrator therefor and settling said estate, was
null and void.
The third section of the act of June 2, 1858, makes it the duty. of
the surveyor-general;-i-upon satisfactory proof that a private land
claim has been confirmed and remains unsatisfied in whole or in part,
to issue to the claimant, or his legal representatives, a certificate of
location for a quantity of land equal to that-so confirmed and unsat-
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isfied, which may be located on public lands subject to sale at private
entry at $1.25 per acre.
-There is nothing in this provision that indicates apurpose to
confer on the surveyor-general absolute and* exclusive jurisdiction
over such matters; and to divest the land department in this particular matter of the supervision and control conferred by the organic
act to review and supervise all proceedings having for their ultimate
object the disposal of the-p ublic lands. On the contrary, supervision
and control of the action: of the surveyor-general in the issuing .o.f
such certificates is expressly conferred bythe 4th section of the act,
:
which provides:
That the register of the proper land office, upon the. location of such certificate, shall issue to the person entitled thereto a certificate of entry, upon which,
if it shall appear to the satisfaction of the Commissioner of the: General Land
Office that such certificate has been fairly obtained, according to the true intent
and meaning of this act, a patent shall issue as in other cases.:

:* X

It may be contended that the certificate as to which jurisdiction
was conferred upon the Commissioner to determine whether it was
fairly obtained, is the "certificate of entry." It is obvious that such
construction is not tenable. . The certificate of entry, technically.
known as the "final certificate," issued by the receiver of a local land
office, was first provided for by the act of May 10, 1800 (2 Stat.,.73),
establishing the officer. of "Register of the Land Office," and "Receivers of Public Monies," and since that time a register is required*
to issue such certificate as the basis of a patent in every case upon a
final entry of public lands.
The " certificate of entry" for lands of the character described in
the " certificate of location " issues as a matter of right if the certificate of location-the foundation of the right of ontry-' has been
fairly obtained according to the true intent and meaning of thi act."
The act made special provision for the issuance of this certificate and
it was the subject-matter of the fourth section of the act. It is therefore apparent that the words " such certificate last mentioned in the
Fection,! have, reference to the words " such certificate" first mentioned
therein, and not to the intermediate words, " certificate of entry."
Such was the view of.the Department in. the instructions to the surveyor-general of Louisiana, relative to the administration pf this act.
As the act of June 2, 1858, charges this office with the- duty of determining
whether such certificates of location are properly-issued, ybu will in all cases
where you issue certificates, forward them to this office for approval,: aceompaYiied by the evidence upon which you have based your decision, and also state
S tfl.l, in a report over your own signature, Tour reasons for issuing, such certifi.
.. :Copps Land-Laws (Ed. 1875, 513, 516).
,asrte.

The purpose of taking such action in advance of. location was to
prevent the withholding of lands under improper. locations. 3 The wis-
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dom of the practice is evident. If the. Commissioner has authority to
supervise the action of the surveyor-general after the location of a
certificate, and determine whether such certificate was or was not.' btained according to the true intehit and meaning of the act, no valid
reason can bet perceived why he can not determine that question in
advance of location and authenticate the certificate if it has 'been
properly obtained or cancelfit if it has tnot. The substahtial right
conferred. by the act-is the entry of public lands as indemnity for- the
loss of lands in the private land claim.
But independently -of -this,--the authority. of- the Commissioner of
the General Land Office to supervise the action of the surveyorgeneral -in issuing certificates under the act of June 2, 1858, is de. rived from the general power and authority conferred by the «organic
act to perform, under the direction of the Secretary of theInterior,
all dutiesi pertaining to the disposal of . the public lands. In- the
absence of some specific provision to the contrary, the power of-review
is vested in the Commissioner, under the supervision .of the Scre*tary, in every, case,. by virtue of the enabling acts of Congress conferring upon him control over the acts of subordinate officers charged
with specific duties in the disposal of the public lands. Castro '.
Hendricks (23 How., 438) Cousin v. Blanc's Executors (19 How.,
202); Knight v. Land Association (142 U. S., 161); -Bishop of
Nesqually a. Gibbon (158 U. S., 155).
The material question:presented by the-secdnd ground of error is
whether the. judgment of the district court for the. Parih of East
Feliciana, appointing an administrator for the estate of John Brenton
and directing that the indemnity right arising out of the rivate
claim of John Brenton- be. sold as an unadministered asset of his
estate, is binding upon this Department as to the question of title to
such right and of all matters determined by said court in that pro-

ceeding.

-

.

:

Where a court has jurisdiction of the subject-matter and of the
person it has a right to determine every question material to the cause,
and until such judgment is set aside and reversed it is regarded-as
binding 'on every- other tribunal; but, if it acts without jurisdiction
of the parties or the subject-matter,'; its acts are inere nullities and
bind no one. The important question to be considered is whether
such judgment is -subject to collateral attack, and when, by whom,
and. in what manner may the jurisdiction of' the court rendering tle
judgment be inquired into. If such inquiry can be made in a collateral proceeding by extrinsic evidence, notwithstanding the necessary
jurisdictional facts, appear upoi` the face of the record, this Departi:nent will determine for itself whether thecotirt renderin' the judgment had jurisdiction of the person and of the subject-matter when-.
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ever such judgment is relied upon by any one to sustain his or her
right to enter public lands. The Department can not justify the
delivery of this scrip to one not entitled to it by refusing to inquire
into the validity of a judgment under which the title is claimed.:
The following provisions from the laws of Louisiana (Revisel
Code, 1900), relating to the question under consideration, were in
force at the time of the proceedings under which this judgnient was
obtained, and at the time of the death of Brenton they were in force
and have been ever since:
Succession is the transmission of the rights and obligations of the deceased.
to the heirs (Art. 871).--

It also signifies "the rights and charges which a person leaves
after his death" (Art. 872), including not only: "the rights and
obligations of the deceased as they exist at the time of his death, but
all that has accrued thereto since the opening of the succession, as
also the new charges to which it becomes subject " (Art. 873).
"Finally, succession signifies also that right by which the heir can
take possession of the estate of the. deceased, such as it may be"
(Art. 874).
ART. 935. The place of the opening of successions is fixed as follows:
In the parish where the deceased resided, if he had a fixed domicil or residence in this State.
In the parish where the deceased owned immovable property, if he had neither
domicil nor residence in this State, or in the parish in which it, appears by the
inventory, his principal effects are, if he have effects. in different parishes.
In the parish in which the deceased has died, if he had no fixed residence,
nor any immovable effects within this State, at the time of his' death.
*

*

:*

:

':

*

*

D*

*

:

ART. 940. A succession is acquired by the legal heir, who is called by law to
the inheritance, immediately after the death of the deceased person to whom
he succeeds.

This rule applies also to testamentary heirs, to instituted heirs and universal
legatees, but not to particular legatees.
This is by operation of law (Art. 941), and the right of possession

being transmitted to the heir without change in the nature of the
possession (Art. 943), the effect, is: first, "that the heir transmits
the succession to his own heirs " (Art. 944), and second, that it
authorizes the heir to institute all the actions, even possessory ones,
which the deceased had a right to institute . . . For the heir, in
everything, represents the deceased, and is of full right in his place
as well for his rights as his obligations."
The heir is required to accept or reject the succession (Art. 946),
but when he accepts he is considered as having succeeded to the
deceased, from the moment of his death (Art. 947).,

:
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ART. 988. The simple aecceptance may be either express ortacit.
It is express, when the heir assumes the quality of heir in an unqualified
manner; in some authentic or private instrument or in some judicial pro-

aceeding.

.

It is tacit, when some act is done by, the heir, which necessarily supposes
his intention to accept; and which he would have no right to do but in his quality
of heir.0Hi-
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"AT. 1013.iThe effect of the simple, acceptance of the succession, whether
express or tacit is such, that when made by an heir of age, it binds him to
the payment of all debts of the succession, not only out of the effects whici
dhave
fallen to him from the succession, but even 'personally; and out of his own
property, as if he had himself contracted the debts or as if he was the deceased
himself; unless, before acting as heir, lie made a true and faithful inventory
;of; the effects of the succession, as here :above established, or has taken' the
benefit treated of hereafter.
;\
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ART. 1095. A suchession is'called vacant when no one claibs it, or when all
the heirs are unknown, or when all the known heirs to it have renounced it.

The district court for the' parish of East Feliciana had therefore
no jurisdiction over the' succession of Brenton unless it appeared
that he " had no fixt residence, nor any immovable effects within this
[the] State, at the time of his death. "(Art. 935), and that his estate

had never been administered upon and-settkd according to law' (Art.

945). These are essential jurisdictional facts that must be made to
appear to the court.;
The petition for the opening of the succession of John Brenton in
the parish of East Feliciana recitesthat John Brenton who formerly resided in the parish of West Feliciana, where

he owned real estate, departed this life intestate, many years ago ib the parish
* of East Feliciana, leaving no known heirs, or other representatives, and that
his succession has never been administered upon and settled according to law
and remains a vacant and intestate succession.

It may at least be questioned whether the recital that Brenton forinerly resided in the parish of West Feliciana, where he oWned real
estate, does not show want of jurisdiction upon the face of the record,

inasmuch as it is not alleged that he had ever changed that domicil
and there is nothing'to show that he ever acquired or intended to
d 'acquire a domicil in the parish of East Feliciana, where he died.
The domicil of each citizen is in the parish where he has his principal establishment (Old Code, Art. 42). A change of residence is
produced by the act of residing combined with the intention of
making one's principal establishment there (Art. 43), which may be,
proven by express declaration before the recorder of the parish (Art.
44), or if such declaration is not made, "the proof of this intention
shall depend upon circumstances" (Art. 45).
580-voL 35-06
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In Verret v. Bonvillian: (33 a. An.,1 304), a person who formerly
'resided:
ill Ne
rleans, wher ie owned real estate, took his frniture and effects with hiii to the home of his nephew in' St. Mary's
'*S
- $ dppish;, where a- fev fdays later he .died. It -was held' that, his sue*'0
0cession was properly opened in St. /lary's parish, but it Was distihctlvpt upon: the ground that the circumstances sowed an inteixtioii
'to: changedomicil tan'd that St. Mary's parish was' his fixt 'doinicil at
;0.7
time of his death.
The decisions, of the, courts of 'ouisiana have been uiform in
holding that the courtlof the .parish in Which the .deceased had his
domicil at the 0time of his death;, has Veclusivq,
jurisdiction of llisappointment:
;
. s.succession: and that te. opening of a succession and te
of an administrator by the court of another parish IS a nullity.If,
an admistrator be appointed.pwherea party only temporarily resided, having a fixf domicil elsewhere. that has never been changed,
the proceedings are absolutely null apd void. Succession of Willams(3 La. An.,
; M261)
Millenberger v. Knox
'(2La.;
An., 399);
diemens
Comforth
La.An., 26).
2(26
* It isaot necessary, hoMTever, to rest the decision of thiscase upon
the ground that the necessaryijurisdictional facts are not shown by
the
recor, for the reason that the want of j urisdiction' may be
iquired into by, extrinsic evidence even though it appear that every
maerial fact necessary to confer jurisdiction was recited in the.
DV
:f
:
i: 0:
petitionl. .
*
This rule was broadly stated in the. case of Thompson v. WN'hitman.
18 Wall., 457), in which the court, after reviewing the' decisions
of that court holding that the :jurisdiction of any court exercising
authority over a subject may be iquired into in every other court
When tle pro6eedinlgs on the former are relied'upon and .biought
before the latter by a party claimin- the benefit of such proceedings,
said (page 468)
.Ti

.tle

.

But it must be adwuitted that no decision has ever been made on the precise
point involved in the case before us, in vbich evidence Was admitted to con-,
tradict the record as. to jurisdictional facts'asserted therein, and especially as'
lo facts stated to have been past upon by the court.
But if it is once conceded that the validity of a judgment nay be attacked
collaterally by evidence shoving that the court had no jurisdiction, it is not
lerceived hov any allegation contained in the record itself, owever strongly.
il made,
can affect the right to question it.

-

*s::

'

It was distinctlv held that the recorcd of a I
-ient
rendered in
another State may be contradicted as to the facts lecessary -to give
:jurisdiction either as to the person or the subject-mnatter, and if it
be sliown that sueh factscdid nmotexist, the record will be a, nullity,
knotAwithstanding it may recite that the did exist.
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*-There has be'en no depature fromn the doctrine thus announced but,
on the ountrary, it has been fequently reaffirlmed
N-Tational Exchange Bank . Wiley, and authorities cites (195 U. S., 257, 270).
In Pennoyer v. Neff (905 U.: S., 714, 7305,- the ourt having: under consideration the
quesioh, said:
-same
*This whole subject has been verv fully And learnedlyconsideredin the recent
case of Thompson'. Whitnian, 18 Wall., 457, where all the authorities are care'-

fully revieved, and distinguished, and the 6onclusion above stated, is not only
*0:X:s0
'Ereaffirmed but the doctrine is asserted, that 'the record of a judgment-rendered
in-another State may be contradicted as t he facts necessaryto give the ourti
jurisdiction against its recital of their existence.

-*0"

.*-0:0

.

'In Thgormauan a. Frame (176 U. S., 350); 'which arose upon the presentation of aq Will for probate in a court in Wisconsinj the cuestion be-'
fore the court .was whether the judgment of a prohate court of the
State of Louisiana opening a succession and appointing an administrator therefor. upon a petition allegig, among other necessary
jurisdictional facts, that "up to and; at the time of his death he, the
I said deceased, was domicilated
the city of New Orleans, i the
State of Louisiana, and' an inhabitant and resident thereof," was an
adjudication; conclusive against all the world; that the: omiciluIof
;0the deceased was, at the time of his death, in the parish of Orleans,
Louisiana, and whether such judgment was subject to collateral attack
in the courts of another State in which averse proceedings had been
I cominenced. The court held that the Wisconsin court was not bound
ft treat the roceeding i Louisiana' as conclusively determining the.
question of dmicil, resting its dcision upon the rule that:
the coutitutional provision 'that full faith and credit shal be given in each
State to the judicial proceedings of other States, does not preclude'inquiryainto
the jurisdiction of the court in which the judgment is rendered; over the subject-Imatter or the parties: affected by it, or into the facts necessary to give, such
jurisdiction;

*0 -.
*:

:

*

-.0

The question as to hw far the judgiment of a probate court oftthe
State of Louisiana would be conclusive and binding upon other tribunals, and under what circumstances and how it may be attadked,
also came before the supreme court in, Simmons 'a. Saul (138U. S.,439),:and before the Department in the case of Nare isse Carriere (17
$: L. .,- 73). In both cases the jurisdc tion of the court that rendered
the judgment was clearly shovn and decisions'-vere rendered accordingly. bu-t, the rule laid on iii Thompson 'a. Whitman,'that inquiry
-0may bemladle as to the-facts necessary to confer jurisdiction, and that
extrinsic' evidence may be admitted to contradict the record as to the
jurisdictional facts asserted therein, was adhered: to and distinctly
announced.
'0

-
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In the case of Carriere it vas said (page I)
Whether this Department may, of its own motion, inquire as to the jurisdicof this character in any given case, and if so, what circumstances
will justify such an inquiry, need not be considered here for it is, in my opinion,
sufficiently-shown that it had jurisdiction in-this particular case..
tion of a court

Bit it heldthat in: the asence of a showing that there ever was in this case an assignee
or legal representative of Carriere by contract, the judgment of the parish
fcourt that the claim became assets of his estate must be accepted-i

thus impliedly accepting the doctrine that tle Department may go

the right to indemnity
judgmettodet rii e in ho
r
whom
d~~~~~~~~~~~~~~~~~einn
thejudgmdnt

behind

*t

0

was vested.
Following the; rule so clearly announced in these decisions, catthere be any question as to the authority and duty f this Department, in view of the report of the special agent who investigated this
ease?

*0 0

-

The absolute want of jurisdiction by the court of East Feliciana.
over the succession of Brenton is shown by the record of the dcourt
that originally had' exclusive jurisdiction over that succession, which
was exercised and exhausted in 1824, when it was opened and finally
closed and settled. Although extrinsic in--character, it is the highest
evidence that the succession of Brenton was not an open and vacant
succession at the time of the attempted opehing in the parish of East
Feliciania.
It is shown by that record that one of the daughters of Brenton
filed her petition in the probate court for the parish of 'West Feliciana in 1824, alleging that she is one of the heirs of John and Lavinia Brenton, "late of said parish; deceased," and praying that his
succession be opened and a partition of said estate be made according
*to law; that under said proceeding the heirs of Brenton organized a
family meeting at which an agreement was made that certain property be sold to pay the debts of the estate and that other personal
property be sold for distribution and that the landed estate be not
sold at that time. By this action the heirs unconditionally accepted
the succession and were legally placed in possession of all of said
estate.
Where the heirs unconditionally accept the succession and are
Placed in possession of the estate the property can not be placed il
the hands of an administrator to be administered as succession property. The court is without jurisdiction over such succession, as it ho
longer exists. Heirs of Pearson v. Judge (22 La. An., 61); Woolfolk v. Woolfolk (30 La. An., 139); Freret v. Freret (31 La. An.,
506).
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The effect of the acceptance of a succession by the heirs is thus.stated by the -supreme court of Louisiana in the Succession of Thibedeaux (38 La. An., 716)
succession, which owes no debts, have been placed in
Where the heirs of
possession; .as such, of the property left by thef decedent, there is an end of the'
successiou which is wound up and settled; and thus. ceases to exist, and that
therefore there is no reason or room for an administrator.
If after such an operation any debts. should be discovered, the recourse of
d00.
creditors could not be-exercised against the succession, which has no longer .any
existence, but against the heirs, who would thus become. debtors for their virile
shares of their ancestor's debts. [citing] Sener v. Sargent (25 An., 221); Suc*;000cession
A;
of Walker (32 An., 321) ; Succession of Iebert (33 An., 1107) Sue* 00:0
cession of Bumigarden (35. An., 675) ; Same (36 An., 46) ; Succession of Geddes
(36 An., 963) ; Succession of E. S. Powell (38 An., 181)..
*

-

.::

*

The decisions of the supreme court of Texas, where the laws in
force are very similar to the laws of Louisiasia, areto the same ellect.
Under the laws of that State the property immediately vests in tie
heirs upon the death of the testator-or intestate, subject to acceptance
or renunciation.-

I

accepted

without inv-entorv, the heir- becomes

unconditionally liable for the payment of the, debt, and there is no
necessity for administration.
In Fisk qj. Torvel (9 Tex, 13;. .58 Am. Dec., 128), it was held that
where a succession has once been administered and closed the effects are
by operation of law vested in the heirs, who have full ownership w ith
all incidental rights of cntrol, disposition and actions. for its recovery and possession, and the judgment of a court opening such succession and granting letters. of administration is void- and assailablk
in' a collateral proceeding.
This is in harmoly with the current of authority in the States generally, where the rule is alike applicable that the complete exercise of
j urisdiction over a subject-matter exhausts the jurisdiction of the
court exercising it as Well, as of another. court having concurrent
'0
jurisdiction over the. same subject-matter. Freeman on Judgments,
Secs. 120-121.
The only pretense for the opening of the succession in the parish
of East Feliciana was for the ayment of a debt that- did not exist at
the time of the death of the intestor, and is alleged to be-taxes due
to the State pon said inchoate idemnity right.
Your decision holding for cancelation the certificate of location
issued by the surveyor-general upon this claim, is affirmed.
--

;
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HOMSTEAD-EFFECT OF APFLITCATION-ACT OF APRIL 28, 1904.
MIT.IER 'lV. ROBERTSON.
The mere fact that a depdrtmental decision is rendered in the shape of-a formal:
affirance.of the decision appealed from is no grbuad for valid'objetion,
the
where the decisionbelow- sufficiently sets forththe facts and covers all
material questions involved.
is-no
A pending petiti6n to amend an application to make homestead entry
subject
land,
same
the
enter
to
applications
other
of
acceptance
the
bar to
to the petition to aluend; and upon rejection of0suchpetition he subs&
and disosed of in
athe
quent applications to enter should be considered
order of filing.
The provisions of the. act of April 28, 1904, are not applicable to. homestead
but the.
entries based upon applications filed prior to the passage of the act;
qualifications of all claimants who prior to the passage of thdact filed.
under
proper application: or lands subject to entry should b6 determined
the law as it existed at the time the application was: filed.

Actig Secretary Ryan to Lthe Ccntisioner of the General Land
( 0. P.)
0. ffic1e, August 30, 1906.
(S. V.

1P)

.

The abov-entitled case Is now before the Department ol review,
motion therefor haviln been entertained February 21, 1906. By the
departmental decision complained of, rendered November 4, 190
iunreported), the action of y our office holding Robertson's home- stead eutty,. allowed No.vember 3, 1902 forhth6 NE. 4, Sec. 25, T.1 N.,
R. 14 W., Lawton land district, Oilahoma, subject to the right-of
WilliaH. T. Miller tomake homestead entry for said land, was
formally affirmed.
The right of Miller rests upon the filing of his application Qctober
16,: 1901, longprior tof the presentation of the application of Robertson. At the time Miller's application was offeted the land described
therein was embraced it the pending applicatioti by one Alf. M.
Pofienberger to ameld a

rnier application. made for other lands,

and th same was therefore suspended by te 'local officers pending
final action upon 1Pdffenberger's applicatibn,. whihih was subsequently.
denied, October 17, 1901. The proceedings1had, dating from thefinal rejection of Poffenberger's application' and continuing until the :
unless it
allowance of Robertson's entry, were decidedly irregular,
suspended
being
'of
instead
Miller
of
application
the
that
appears
should properly have been rejected, in Nvhich event the action taken
would have beenwarranted.
October 30 1901, the entry of- one Heatly was allowed for' the-,
land in controyersy, against which action Miller protested. March
27, 1902, the relinquishment of Heatly was filed and the entry of,
John M. Peckham allowed, agairst which the protest of Miller was
also lodged.. .Subsequently, Peckham's relinquishment was filed and&
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the existing record entry of Robertson allowed. Against: this Miller
ikewise interposed his protest,' and the :resulting action. finally de"veloped the issues ow piesented for conisideration.
But two. groulids are specified by counsel 'as a basis for altering or
reversing the prior .departmental. ,clecision. By the first of these
fobj~ection ismiacde to the action of the ]lepartmet in forhially affiring tle decision'of your office, which it. is contended did; not pass upo0
'allthenateria' questions presented by the. appeal.0 0 An examination
of youn office decisibn, formnally affirmed.by the Department, tends to
refute this allegation of counsel, inasmuchl; as the decision. therein
announced could only have been reached after passing upon the other:
questions presented 'by the appeal from the decision of the local offi-'.
cers. The meefact that a departmental decision is rendered in the
shape.of a' formal affirmance, is no ground for valid objection. This:
method of expressing its conleusion is frequetlyt. adopted by the ep.0-.0\ 0,0;artmll~enlt,
especially '0in:: cases whiere all thlie questionstiereby.presented have been carefully consilered and discussed in the decision
appealed from andappear,; astherein decided,. after a full examina-i
tion of the rocord, to be correct.
i subh cases a prolongedldiscussion thereof would serve no purpose., The consideration given, to the cases
before the Department s not measured
,
by the length of its decisions,
and brevity of expression through the medium of a formal affirmance
* signifies
3
no more than that the Department, after a most careful.
examination of the entire record, finds the nmaterial *facts thereby
iscldted correctly stated and the resulting conl usions and rules of
law correctly found andt applied.
The second ground- rliel upon wvas also considered' by your office
and: the Department' in prior decisions? though counsel complains
that they did. not. directly- determine whether or not tll application
:6,Miller, f :Bato filed during the pendency of Poflenberger's application to,.
amend, should have been finally rejected. Tle determination: of this
*; '.t: question 'adverse to: the contention tiat Miller's application.-should
have been rejetet instead ofsuspended, leads to the consideration
oftthe effect to be given to the act of April 98, 1904 (33 Stat., 527),
pon aplications filed prior to its passage but suspended.
The Dbepartment entertains no doubt as to the correctness of the smspensioll of Miller's' application. It is true that at the tine it was preseited Poffenberger's application to amend was pending, and Miller's
rights' were; dependent upon. theD denial of the aplication to amend.
l3ut until the application of Poffenberger was finally accepted he
could make no valid entry of the land, and until such an entry had
been placed of. record the local officers might properly accept subsequent applications to enter, subject 'to whatever rights Poffenberger
might have by virtue of his amended application. If finally accepted,
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it would take effect by elation as of the date filed and. defeat all applications suibsequently filed. If rejected, the rights of subsequent applicaiits attached in the order of the filing of the applications (JerryWatkins, 17 L. -D., 148). Where the land applide for is6o0vered by
the record entry of another, the application shoulc

be rejected and

* the applicant filing same gains no rights thereby (AWTalker v. Snider,
on review, 19 L. D., 467, 468, and cases cited): But this was not the
condition existing at the time Miller filed his applicatiol. At that
time there was no valid entry coverilg the'land aplied for. It vas
unappropriated public land subject to entry by the first qualified ap-

l)icant, and unless Poffenberger possessed the requisite qualificatio~s
*his applicatidn would stand for nalglt and the rights of the next
subsequent applicant would attach immediately upoll the final rejec-

tion. of the pending application.

The rules goverling the rejection

:aid suspension of applications to enterare founded in sound reason

and well settled in practice.. It is te existence. of a record entrv
which prevents the acceptance of an applioation for the same land
and not the mere filing of a prior application. (Berry v. Towner,
21 L. D., 4-4.) Any other practice would open* the door to sharp
.

*

practice and possible injustice.

If

all applications presented after

the offering of a prior pending one were to be unqualifiedly rejected;
any person; though totally disqualified, by being first in time vould:
be able to tie up the dis1 :sitioll of the land until final action was
taken on his application- and- thereby
lbeafforded
oppdrtunity to
speculate upon a right to which -in equity and justice le whs nbo
entitled. The Department vill never adopt a rule* or sanction a
* practice tending to create or protect a mere claim of right not capable
of perfection, in order that it may be made the subject of speculative
.traffic, to the possible injury of those who in good faith are seeking
to exercisea valid right.
The application of Miller was properly s uspended, but as stated in
the. decisions heretofore renderecl, the lohg-continued suspension:
thereof, due to the allowan
of the entries of Heatly Peckham and
Robertson, respectively was irregular and erroneous. Because of
such action and the prosecution of the proceedings directly resulting.
therefrom, the application of Miller was still in a state 6f suspension
at the date of the passage of the act of April 28, 1904, supra, and
because of the modification of the law existing at the date hiise application was; filed, imposing additional restrietions UpOn the right to
make second homestead entries, it becomes Imaterial to determine
whether or not said act hast any bearing upon:applications to enter,.
filed and sspendecd prior to its passage, inasmuch as the record, discloses the apparent disqualification of Miller to make entry under the
law as modified by said aOt.
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It has been repeatedly held.by the Department thatthe filing of a
homestead application for lands properly subject to entry, protects
11 the rights of the applicant thereunder against all parties but the
United States until it is: abandoned or properly rejected, asfectuallyT as though enltry had been allowed -at the time of filing the application. Gallagher . Jackson (20 L. D., 389, 390) ; McMichael' v. Murhy et al., on review (ib., 535); Mfaggie Laird (13 L. D., 502) ; Goodtale V., Olney (12 L. D., 324) ; Coder V. Lotridge (ib., 643).-..The
right is initiat d by the filing of a proper application 4-nd is secure
against all claims asserted solely under naked applications subse-:
queltly presented. (Williams v. Clark, 12 L. D., 173.) :While this
rule is not to be invoked as against the right of the United States,
-vhose claiin- is not disturbed .ullil entry is actually allowed and the
right to complete it has. vested in .the applicaht, yet as between indi-,
vidua the right of te prior applicanlt, he being qualified, to make
and the lahd being subject to- homestead entry, is paramotint to the:

right of subsequent applicants. It would seen therefore that the.
claim of Miller is Isuperior to that :of Robertson, le having persistcntly< pursued the only course open to him to protect it, and that it
should.not be defeated by legislation passed subsequently to the time

his entry should have been allowedbut for the erroneous actioll of0
the agents of the governmnent,and through 1o fault of his.
The rule that an applicant must be a qualified entryinan at the date
of. entry is equally well settled, and if, after filing of the application:
and pri6r to the allowance thereof, the claimatit becomes disquali0fled,
:; 2:
th~le-entry can not stafd (Brown v. Cagle, 30 -L. D., 8; Case v.
upferschmidt,ib., 9). However, in the cases cited, the disqualification-was the result of the act of the party, and lnot attributable to a:
change in the law., In the case of Bro wn x.:Cagle, spra, the- hard:.: sipoccaioned by the application of: thisf principle was relieved by a subsequent act of Congress, and the: Department theretlpon reversed its prior decision and by giving a retroactive effect to'. the
statute restoredh
the claimant to the position occupied at thedate of
filing her application and allowed her entry. The effect of such construction as affecting the qualifications of the entrynian was clearly
7 retroactive and it might seem that the rule followed might be as correctly applied to defeat an entry by imposing added restrictions as
in the case cited wher it:-was applied to remove a disqualifying conldition. The differenc6 in the cases presented, -when carefully noted,
reveals the distinction -which must be observed in applying wellsettled rules of construction. .In the one case the statute -ws: remnedial and a greater latitude was properly given to its application..
-

-

-

Remedial statutes are to be liberally construed; -and if a retrospective interpretation will promote the ends of justice and futher the design of the legislature in enacting them, or make them applicable to cases which are within the

-

*o0 0
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reason and spirit of the enactment though not within its direct words, they
.:should receive such a cofstruction provided it is not inconsistent with the language eniployed.
(Black on Interpretation of Laws 21.)-

This is~the rule of constructio uderlying the hetion of the D
Dcnartiment i the cases cited, ut, as stated in the language quoted, it is
*only to be applied to. protect a right or.further the eAs of justice.
A vastly different rule governs where a right or al equitywill be
defeatedby construction haring a retrospective effect. Black. on
Coistruction of Laws' (256, 259;SedgwiclpnStat. Coust., 164-170.
The Department $is clearly of opiniioh that the: act of April 28, .
1904, supra, is not to be given. such retrospective effect but that the
qualification of all claimants who have filed. prior to its passage,
proper applications for lands subject to entry, are to be determined
by the lawas it ten stood.
M-Miller's application having been regulalv filed. prior to the application of Robertson, upon whiclh het entry w aserroneously allowed,anC for land not then
dappropiied'
or segregated by a record entry,
his rights theretd are superior. It, is argued that to ancel te
record entry of Robertsoni will ilflict a hardship upon her in the
'way of pecuniary loss,' and that inasmuch as. Miller hasiae no
1 miprovents on the land which he would lose by the jrejeotion of is
application, and that as Robertson's entry andi subsequent iVestiets
wvere made in ignorance of' tle rights of Miller and by reasn' of the
eS~ft;: :. actioneof te local officers, ier equitable claim should be
crroneous;
recognized;. But 'to this the answer is lain. Such recognition.
would'fnecessitatg the destruction of a prior right in Miller which
right he has enideavored to protect from its inception, and the loss of
whicl, under' such circumstances, could be attributable to precisely
the same tground as.:that relied upon by Robertson for 'relidf, namely,
the error of: the local officers. Millerlas done nothillg to create an
estoppel against the preseiit assertion of his prior right; no act of his
has contributed to place Robertson in er unfortunate position, and
:he is not responsible therefor. On the contrary, helas. procbeded in
the onl5y: way open to liin to protect his right and the, Department
vouldbe unuw7arraited in arbittarilyrefusing at this time to recognize
it. The fact that one is subjected to possible injury:does not confer
an :0equitable right unless in additioi the cause of 'that injuryv is the
.- t:0 oft sonic, wrongful act on the part of him against whom it is
result
set up, thus creating an estoppel.
For the reasons herein stated.the prior departmenital decision coml)lained of must be adhered to, and the relief sought by the ioon
for review denied.
-

'
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TOWNSHIEP FLATS OR DIAGRAMS TNDER ACT OF MARCH 3, 183.
CIRCULAR.
DEPARTMENT OF THE INTERIOR,
GENERAL LAND OFFICE,

WASHINGTON, D. C., August 28, 1906.
Registers aizd bReceiver, United States Land Ofces.
ETEMEN For the purpose of avoiding the frequent misunderstandings vhich. have arisen in you offices 'as to the meaning aL:0
intent of the regulations on page 111 of the General Circular from
-this officedated January 25, 1904, and of prior dates, and reiterated
on page 4 of thecircular of instructions dated May 20, 1905 (33 L. D:,
627, 631), relative to the character of the township diagrams for which
charges-of $1$2, $3, and $4 are made, the. said regulations are iodifld to read as follows:*

-

-$1.
a dia'grarn showing entered land only ---.--a township plat. showing form of eltries, nanes of claimants, and char2------------acterofenitries:
a township pat showing' form of entries, names of claimants, character of
try and nmber--------For atownship, plat showing form of entries,-naesof claimants, character of0

* ;000For
For
*0:0
For
-

entry, numuberand dateof filing or entry, together with topography, etc.

4

Fdrm -of blank township diagraim 4-!;90 B only must be used for all
diagras or plats preparedby you under the act of March 3, 1883
(22 Stat., 484),and the regulations thereunder, as modified by these
instructions.':
G. F. POLLOCK, Acting Gommzesson.
*

X

,.

S:q ;i0; ,
S :
. Approved::.::.
THOS. RYAN,

Acting Se

tarye'

XLAMOMA IANDS-SALE OF LEASED LANDS INPASTURE RESERVE
CIRCLAR.

;

DEPARTIENT OF TRE INTERIOR,
GENERAL LAND OFFICE,

WASHINGTON, D. C., Septmb1 1906.
*

REGISTER AND RECEIVER,
Lawton, OklahOma.
0
(Ti S;:0\E::

SIns: Your attehtion is called to the act of June 28, 1906 (34 Stat.,
550), a copy hereto attached,, which gives to persons who were on,
that date in possession of lads underleases approved by the Secretary

of the Interior in Pasture Reserve' No. 3, in your district, the right to
purchase such lands at their appraised value within, sixty days from
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the notice of such appraisement, and you are instructed thereunder as
follows:
1. You will at once prepare a notice to each of the lessees named in
schedule of leases hereto attached, on the blank form herewitb, and
*:; 0the
mail the same to such lessees in.a registered letter, first making a'press
copy of each notice; and.promtly,'after the expiration of 'the sixty
-:days named in the last notice issued byyou, you will at once forward
to this office a report in duplicate showing all the lands sold under this,
act, the name of the purchaser: and the amount of the purchase price,.
fandalso a list of theunsold lands embraced.in any of these leases.
2. Any lesseemaypurchase one or more.contiguous legal subdivisions
embraced in his lease, but his righ.tunder this act topurdhase such
tracts as have not been, applied for will be forfeited,: and such tracts,
*-: ::0will becomesubject to disposal. underthe act of June .5, 11906 (34 Stat.,
213), after the expiration, of sixty days from the date of such notice.
3. You will require each lessee to presettanaapplication fortcontigU
nous tracts embraced in his lease, 'and filean affidavit substantially in:
conpliance with the blank form: herewith, in which the lessee will be
required to swear from his own personal. knowledge that the applicant
June-28 1906. in possession of all of the lands described in his
-was onil
application, under a valid, unexpilred, uncanceled, and unforfeited lease
theretofore approved bv the Secretary of the nteior,.0and tat no part
of said lands have been subleased or sublet in any manner whatever by
said applicant to any other person without the proper consent of the
'Indians interested or the approval-of the Secretary of the lnterior; and'
the application must be supported by affidavit of two corroborating
witnesses to the effect that the applicant was on June 28, 1906, in possession of' all: o the lands described in the application and that, as they
believe, all the statements of the applicant in support of his application
are true.
4. Each purchaser will be required to pay one-fifth of the appraised
value of the tracts applied for by him at the time he presents such
* > application, and the remainder of the ' purchase price must be there-'
after paid in four equal annual instalments, with interest thereon at
the, rate of six per centim'l per. annum, but you are not authorized to;
any fees or::commissions.
to pay
pa any
to
u a
:* : 0 require purchasers
5. When any lessee' Presents a, proper application and 'makes the
advance payment on' the purchase price, the receiver will issue. to him
a receipt therefor on the blank form. herewith.transmitted; but no final
certificate will be issued until all of the purchase price has been paid.
The receipts issued by you should bear niew serial numbers beginning
with number.1, and 'a receipt bearing the same number as the first
receipt should be issued at the time each-of the deferred payments are
made on the tract of land described inthe first receipt.
6. The proceeds of..the sale of suich lands 'are' Indian moneys and
must be. deposited to the credit of the Treasurer of the United States 0
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on account of "Kiowa, Coianche, and Apache Indian Lands, -act June
289 1906." You will reportthe lands disposed of under this act'in the.
same monthly and quarterly accounts and returns with the lands disE,
posed ofunder the act of Jufe 1906.:
r.
FVery.
Acting Cmmssione
0 t0
respectfully,
.F.POLLoK

'Approved:

.

Tnos. RYAN0 Acting Secretary.
[PUBLC-No. 330.]

-

AN ACT Giving preference rght to actual settlers on pasture reserve numbered three to purchase
land leased to them for agricultural purposes in comanche county, Oklahoma.

Be it enacted by the Senate and House of Representatives of the United States of America
in Congress assembled, That persons who are nowv in possession of land under leases
approved by the Secretary of the Interior on pasture reserve nunmbered three, open
for settlement by act approved Junet eighth, nineteen hundred and six, the same
being situate in township one' north and one south, in range eight west, Indian.
:meridian, Territory of Oklahoma, be given a right to purchase said lands, as follows:
That the land so leased shall be appraised: by a commission of three persons tobe*'
appointed by the Secretary of the Interior, one hpon the recommendation of the
Kiowa and Comanche Indians through their agent; said commissioners to receive
such compensation as the Secretary of the-Interior may direct, the same to be paid
*
from the funds received from the sale of said lands, and said appraisement when
. made to be approved by the Secretary of the Interior; said land to be appraised
without regard to any improvements that have been.placed thereon, except such as
are required by the provisions of said leases, and the said lessee to have the privi' - 5lege to purchase at its appraised value the, amount of land covered by his lease within
sixty days after notice of said appraisement, dne-fifth of the price of the same to be
paid at the time of notice of acceptance of said purchase and the balance of the purchase price to be paid-in four equal annual installments, bearing interest at the rate
- of
percentum
ci
per annum; and in case any purchaser fails to make the annual
payment'when due alltights in and tothe land covered by his or her purchase shall
at once cease and be forfeited, and any payment theretofore made shall be- forfeited.
The funds received from said sales to be placed to the credit of the Indians the Same
as other funds provided for in said act approved June eighth, nineteen hundred and
six: Provided, That the Secretary shall appoint said commissioners within thirty
- days from the passage of this act, and said commissioners shall make said appraisement and file their report within thirty days from the date of their appointments.
Approved, June 28, 1906.
NOTICE TO LESSEES.

X

DEP4RTMENT OF THE INTERIOR,
UNIT-ED STATES LANn- OFFICE,
Lawton, Okl.,
,

Mr.
.

-

-,

906

:,-a

SiR: You are hereby notified that the Secretary of the Interior has approved the
appraisement of the lands embraced in your lease and situated in Pasture Reserve
:
.
No 3, as follows:
The quarter, Section -, in Township One
,
of Range Eight West,
:
Indian Meridian, at $-;
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The
:quarter, Section -,
in Township One
, of Range Eight West,
Indian Meridian, at $
The
quarter, Section LLL, in Township One:,
of Range Eight West,
Indian Meridian, t$--;
The
quarter, Section:
, in TownshipOne
0
of Range Eight.West,
Indian f eridian at $L-;
making a total appraisement of $-;
and you are
informed that you have a right under the act of June 28, 1906(34 Stat., p. 550), to
purchase any or all of the tracts here specified at the appraised value thereof, upon
presenting a proper application therefor to this office, within* sixty days from the
date of this notice, and not thereafter; butthe tracts applied for must be contiguous
to each other.
You ill be required, at the time of making application to. purchase these lands,
dne-fifth of tbe appraised value of the lands applied for, in cash, to the
ototender
Receiver of the land office, and thereafter you will be required to pay the remainder
of the purchase price in four equal annual installments, together with'six per cent
interest on the deferred payments per annum, and should you fail to make any of
these payientswhen the same becoe dueyour entry will be canceled and the

*

*0:
::43
*
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payments theretofore madecWill be forfeited.
Your application to purchase should be made on, or substantiallyin the form of
the inclosed blank application, and must be supported by your affidavit corroborated by the oaths of (we disinterested persons having a persbnal knowledge of the
facts stated, showing that you were on June 28, 1906, in possession. of all of the lands'
described in your application under a valid, unexpired; unforfeited lease theretofore:
approved by the Secretary of the Interior, and that: you have not, without proper
consent and approval, sublet any portion of the lands embraced in your lease.
'This affidavit must be exected before the register or receiver, a United States
court commissioner, a United States commissioner, or a judge or a clerk of a court
4of record in Comanche County; Okla.'
-V ery
:: respectdfuly,
:':''
-:

APPLICATION TO

PURCHASE

UNDER

- : : :- : :: : Receiver.

AcT JUNE 28, 1906.

DEPARTMENT
UITED

OF TE

INTERIOR,

STATES LAND

Lawton '0le,

f ;f;i 0

*00

In-'

-

OFFICE,

,

19,06.

, of
Post-Office, do hereby apply to purchase the '
quarter of,
, in Township No. One
of Range No. Eight West of Indian

Section No.
Mridian, Oklahoma, under the act of June'28, 1906, for which I agree to pay the
total sum of $-,
the appraised value thereof, as follows: The sum of $
at.
this time, and a like sum annually at theend of one, two, three, and four years,
from the date hereof, with interest on each of said deferred payments at the rate
of six percentun per annum:

-pplicant.
I, II. D. Mcxnight register of the above-named land office; do hereby certify
that the land'.above described has been :appraised at the total sum mentioned
therein.'
egister.
TERRITORY -OF

OKLAHOMA,

;

Qbunty of Comanche.
Personally
appeared before me the undersigned
d
:the applicant named:
in the foregoing application, who, after being first duly sworn, upon, his oath states
that lie was on June 28, 1906, in possession of all the lands described in; said application under 'a valid funexpired, uncanceled, and unforfeited lease 'theretofore
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approved by the Secretary of the Interior, and that no part of said lands has .been::
subleased or sublet in any manner whatever to any other person without the proper
consent of the Indians interested therein or without the approval of the Secretary
of the Interior..

- ;;0S0

Subsoribad'and sworn tobefore me this

TERRITORY FOF 0OKLAOMWA,;
1> 0;f

0-:

:

C(ountyof ('omache.l

day of-,19066.

:X:0.:f:

L

-D

?V0

:;

;

;

0 :S:-T

:

: -;
, :of Post-Office, and., of'
Post-Office, after being by
.me first duly sworn, each for himself states that; he knows ofohis own personal
knowledge that--,
the applicant named in the foregoing application was on;
June 28, 1906, in ossession of the lands described in said application, and.that
they each believe all the statements inade by the said applicant in support of hf
application are true.

Signed and sworn to before me'this,

day of

,

1906.

INTDIAN :ALLOTMENT-RESIDENCE-ACT OF APRITL28, 1904.

OPINION.
The term "'residencet as used, in the provisionof the act of April 28, 1904, restricting allotments thereunder to those who were legally residing upon the White
;0Earth'rpservation
0 ;03
at the date of the' passage of the act, and to those who may
* remove to and take up their residence. on said reseivation, shduld be givients
ordinarj meaningasrecognized in legal parlancedan`6onstruction, and, so con:g*: Sl. ::: ;strued, the act does not require that those already having legal residence on the
:*t::', .003 :;0:reservation, altho temporarily absent for any reason, must return thereto in.
order to receiv the benefits of its provisions.

Assistant'Attorney- General Canbipell to te'Secretary of
Septeer7,1906
7

.

bthe
Interior,
(C. J. G.)

Under date of June 21, 1906, I rendered an~opinion based on the
request of' the Commissioner of Indian Affairsto be: advised "asto.
whethet the wife of Robert Morrison, a Mississippi Chippewa Indian,
'*V
entitked
7is.
to hold an additional allotm ent on the White Earth reservation, Minnesota; under: tb4 act of April' 28, 1904 (33 Stat., 539),
* 'ti: : and at the same time reside off the reservation." ' After referring 'to
the legislation under which the Chippewa Indians in Minnesota ceded
theibr reservations in that State,-and the interpretation placed at divers
times by the Department and' the Indian. Office pon said legislation,
as well as t6 the act of April 28, 1904, known as the Steenerson act,
which, after authorizing allotments to those ChippewaIndians "no
Tlegally
residing upon the.White Earth reservation," and "to those
*

,

:
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Indians who may remove to said' reservation," further provided (first
proviso)That where any allotment of less than one hundred and sixty acres has theretofore been made, the allottee shall be aliowed to take an additional allotment,which,
together with the land already allotted, shall npt exceed one hundred and sixty
acres,

the opinion was expressed:

.*t;

The facts of this case are not before me, the matter submitted in the communication from the Commissioner of Indian Affairs merely being "relative to the rightofi
the wife of Robert Morrison,a Mississippi Chippewa, to hold her allotmeflt on the,
White Earth reservation, under the Steenerson act, and at the same time reside at
*Detroit, Minnesota, off the reservation."
As a conclusion of law, however, my
opinion is, from the legislation involved, that the authority contained in the act of
1904 to miake allotments is restricted to those Chippewa Indians who were legally
residing upon the White Earth reservation at the date. of the passage of the act, and
to those who may remove to and take up their residence on, said reservation; and
that the same rule is: equally applicable and should prevail with respect to those
claiming the benefits of the first proviso to said act.

0

A further communication from the Commissioner of Indian Affairs,

*

.

'' '

*

dated August 14, 1906, has been referred to me:"for opinion and consideration in connection with opinion of June 21, 1906."i in advisingthe Indian agent at White Earth agency of said: opinion of June 21,
1906, the Indian Office; directed him, by letter of 'July 3, 1906, "to':
ihform Mrs. Morrison and all other Chippewa Indians that' they can
not hold their additional allotments under the so-called Steenerson act
without removing to and taking up their actual residence on the White:
Earth reservation."
He was also directed to report to the Indian
Office the names and'addresses of all Indians having allotments on
said reservation made -under the act of April 28, 1904, who declined to
remove to and take up their. actual residence thereon, with a view to
the cancelation of their allotments. The agent, acting under these
instructions, notified numerous allottees that they would be allowed
sixty days to remove to and take up their residence on the reservation. From letters written in the interest of some of these allottees,
which accompany the communication of the Commissioner of Indian
Affairs, it appears that numerous persons engaged in different vocations and occupying various positions are affected by the order of the
Indian agent, including minor children attending non-reservation*
schools, whose parents reside on the reservation, wives of employes at
Indian agencies, pupils of Indian schools, and persons under judicial
restraint. The Commissioner recommendsthat the ruling that all members of this reservation must remove to and take up their
residence thereon to entitle them to take or hold an allotment, be so modified as to
exempt from its operation all Indians engaged in the public service, and the wives;
of such employes. persons under judicial restraint and those attending non-reservatibn schools, and that the office be authorized to extend the time when such ruling,
would become operative on all other classes of persons until'April 1, 1907, at least as
affecting original allottees.
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The opinion in question Was not intended' to ionvey the meaning
and have the scope imputed to it' by the Indian Office. What was
understood by residence as used in the act was the ordinary meaning
of the term recognized in legal parlance and construction. In this
view, for instance, the place of residence of minor children is determined by the residence of their parents. Other familiar rules are
especially under the land laws, that the residence of a person when
once established is not abandoned by temporary absences, and that
residence and presence are not convertible terms. These rules are
particularly applicable to the cases under consideration, so that the
matter of the residence of those parties becomes a mere question of
.fact to be determined by the ircumstances surrounding each case.
The opinion of June 21, 1906, held that the act of April 28, 1904,
restricted allotments thereunder to those who were legally residing
upon the White Earth reservation at the date of the passage of the
act,; and to those who may remove to and take up their residence on
said reservation; but there was no attempt to hold that those already
having legal residence there, although temporarily absent for any
reason, must immediately return to the-reservation. As to those who
must remove to and take up their residence on the reservation under
the terms of the act, I see no good reason why the time for doing so
may not properly be extended as recommended by the Commissioner
of Indian Affairs. The instructions issuing in this matter from the
Indian Office may be framed or modified in accordance with the views
herein expressed.
Approved:
TAos. RYAN, Acting Secretary.

INDIAN ALLOTMENT-SECTION 6, ACT OF JUNE 5, 1906.

OPINION.

In making allotments under section 6 of the act of June 5, 1906, all selections presented at a tihe when the same could properly be received for a party then in
being should be accepted, altho the party may die before the schedules are completed or approved.

Assistant Attorney- General Campbell to the Secretary of the Interior,
September 7, 1906.
(C. J. G.)
Under date of July 5, 1906, 1 expressed to you my opinion on certain questions propounded by the Commissioner of Indian Affairs concerning allotments authorized by section 6 of the act of June 5, 1906'
(34 Stat., 21 3), to be made to children born to members of the Comanche, Kiowa or Apache tribes of Indians. Question numbered 4, which
580-VOL 85-00 n-10
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read: " Should allotments be made to children alive on June 5, 1906,
but who may die before allotments are. made under the act of that
date 2 " was answered in the negative, the opinion being expressed that
allotments should only be made to those children who are in being " at
the time the schedules are made up," and " at the time the allotment
work is done." The Indian agent in charge of the Kiowa agency, ref erring to said opinion in a letter dated August 6, 1906, addrest to the
Commissioner of Indian Affairs, states:
There are several instances where selections of land have been made by the parents of certain children who were alive on June 5,1906. These selections were noted
on the temporary schedule referred to in agency letter of June 25, 1906. Subsequent
to June 5, 1906, and prior to the date the allotting crews reached the land selected
for allotment, some of these children have died. Are they entitled to allotments
under the act of June 5, 1906?

The' Commissioner of Indian Affairs, in a letter dated August 16,
1906, which has been referred to me for opinion, says:
In question 4, above quoted, the word "allotments" 'in the second line thereof,
should be construed to mean selections, for unless this is true, no schedule of selec*tins can be approved, because some of the selectors, whose names are included on
a given schedule, always die before this occurs, and hence if only those alive when
the schedule is approved ate entitled, it would always be impossible to determine
the allotted and those not. The practice has been uniform heretofore, and that is,
.all who select or have selections made for them within the time the right attaches
and die before'such selection is scheduled or approved, are included among those
allotted, and patents issue in their names.

:

The language of the agent where he says " there are several instances
where selections of land have been made by the parehts of certain children who were alive on June 5, 1906;" is clearly susceptible of different interpretations. It might refer to children who were alive on
June 5, 1906, and for whom selections were made prior to their
death, altho the death in fact occurred before the allotment work was.
done. Or it might refer to selections for children who were alive on
June 5, 1906, but Who died before selections had been made by them
or in their behalf. The, latter is contrary to the; rule against selec
tioDs being iade for any persons except those in being at the time of
selection. It may be stated generally that all selections presented at
a time when the same could properly be received for a party then in
being should be accepted, altho the party may die before the- schedules are completed or approved. [See Willie Dole, 30 L. D., 532,536.]
It was not intended to hold, nor is the opinion in question tothe effect,
that the children referred to in section 6 of the act of June 5, 19.06,
must, as a condition pecedent, be alive or in being at the time the
allotment selections properly made in their behalf are approved.
Approved:
THOS. RYAN, Acting Secretary.

_ :.
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DESERT-LAND ENTRY-CONTEST-ANNUAL rROOF-EVIDENCE.
McKEAND

0. WARING ET-AL.

In case of a contest against a desert-land entry, the annual proofs offered by the
claimant, and forming a part of the records of the land department, atho not
put in evidence at the hearing on the contest, may, where the truth of any of
the statements made i said proof is the main question in issue, be properly
judicially noticed with a view to determining the truth-or falsity of subsequent
statements made by the same witnesses concerning the same facts.

Acting Secretary Ryan to the Commissioner of the General Land Oflee,.
(F. L. C.)
September 10, 1906.
(E. 0. P.)
Bruce Waring has appealed to the Department from your office
- decision of November 24, 1905, reversing the action of the local officers
and holding for cancelation his desert-land entry, made February 19,
1901, for the NW. 1, W. ,. SW. , NE. , SW. -,Sec. 10, T. 13 N.,
R. 27E., W. M., North Yakima land district, Washington, upon contest initiated against said entry by John R. McKeand.
Contest was based upon allegations that the third year proof offered
by Waring was fraudulent for the reason that he had not made the
'
required annual expenditure for that year.
Robert E. Turney filed a subsequent affidavit of contest, alleging
that Waring had contracted to convey a portion of the land entered to
third parties, which action was asserted to be fraudulent and contrary
to the provisions of the desert-land law. At the hearing the local
officers dismissed the contest of Turney and denied his application to
intervene, for the reason that he had no interest in the land and that
his said affidavit failed to state a cause of action. This action of the
local officers was affirmed. by your office, and as no appeal has been
taken by Turney from your said decision the same has become final as
to him.' The dismissal of his contest for the reason stated and upon
the authority relied upon by your office (Wheaton v.'Wallace, 24 L. D.,
100) is noticed by the Department at this time for the reason that
-since said decision was rendered the authority cited has been virtually
overruled, by departmental decision rendered in the case of Herbert

* C. Oakley (34 L. D., 383), in so far as executory contracts to convev
desert land is concerned. For the reasons stated in said decision the
Department will not admit the validity of such contracts, and proof of
their execution will, in the absence of sufficient showing that they
were innocently made by reason of the former construction of the law
*
and have since been revoked,'afford ground for the cancelation of such
entries.
The decision having become final as to Turney, the Department has
.

bnly to consider the case made upon the contest of McKeand.

The

testimony offered 'at the hearing shows that the only expenditure of
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claimant looking to the reclamation of the land since the date of entry
was made in drilling an artesian well on the premises, which had been
sunk to a depth of. about 400 feet and from which no water had been
obtained. The only question presented is the value of the work.
*The only witness who testified on behalf' of claimant had been employed
by him to assist in this work and stated that the usual price for
drilling wells of this character was one dollar per foot, but that
by reason of the conditions surrounding the drilling of this particular
well, he estimated the cost thereof at about four dollars per foot. If
this estimate be correct, the contest must fail. The witnesses for contestant, he being one of them, assert that the value of all the work
performed on the premises would not exceed $500 and that claimant
had expended nothing in the way of permanent improvements during
the year next preceding the submission of the proof alleged to be
fraudulent.
An examination of the proof submitted discloses that this contestant
was one of the witnesses who corroborated claimant's statements made
in connection with the submission of his second-year proof, and that
he, contestant, then testified ubder oath that claimant had expended
$1,000 in the drilling of the well in question. The annual proofs
offered by the claimant were not put in evidence at the hearing,'but
they are properly a part of the records of the Department, and when
the truth of any of the statements made in said proof is the main question in issue,'they may properly be judicially noticedfor the purpose
of ascertaining, if possible, the truth of subsequent statementsniade
by the same witnesses concerning the' same facts. (Ward's Hdirs v.
Laborraque, 22. L. D., 229.) Such a comparison of the testimniiv of
contestant at the hearing with his prior testimony on annual prdof
serves to entirely discredit him as a witness. It is impossible that
both statements are true, yet'both Were delivered under oath. If there
could be any presumption as to the truth of either, that presumption
would favor the earlier declaration, as the one having been made when
the witness had no interest involved. Such statement was to the efect
that the claimant had fully complied with the law in the matter of
expenditure made for permanent improvements looking to a reciamtation of the land, and the amount testified to at that time bv this contestant was sufficient to cover the expenditure reqiired for the full
three years. In any event, the Department is unwilling to accept his
later contrary statement as sufficient to warrant. a cancelation of the
entry under consideration, and as without his testimony there is not
sufficient evidence to warrant such action, the contest will be dismissed.
The lifetime of the entry in question has- now expired and if 'claimant has not already done so he should be called upon to submit his
final proof,' at which time the local officers should be directed to care-
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fully inquire into all the matters connected therewith'with a view to
-ascertaining all the. facts necessary to fully satisfy themselves that
claimanthas met all the requirements of the law.
For the reasons stated your said decision is hereby reversed.:

DIOCESE OF DULUTH

v.

BENA TOWNSITE.

Motion for review of departmental decision of June26, 1906,34
L. D., 708, denied by Acting Secretary- Ryan, September 10, 1906.

RAILROAD GRANT-SAIINE LANDS-ACT OF .JULY 27, 1S66.

. SOUTHERN PACIFIC R. R. C o.

ELLIOTT ET A.

Lands more valuable for saline deposits than for agriculturi purposes, or that contain
valuable deposits of slines that will justify expenditures for their extraction,
are "mineral lands" within the meaning of that term as used in the exception
*
from the grant to the Southern Pacific Railroad Company made by the act of
July 27, 1866.

Acting Secretary Ryan to the Commissioner

(F. L.: C.)

-

'

.

of

the General Land Office,

September 11, 1906.

(G. N. B.)

Aprlt 10, 1903, the Southern Pacific Railroad Company filed its list,
*embracing,:
0
with other lands within the primary limits of its grant
under the'act of July 27, 1866 (14 Stat.., 292), section 23, T. 9 N., R. 10
W., S. B. M., Los Angeles, California.
May 6, 1903, your office prepared supplemental list No. 97, in
accordance with departmeintal instructions of July 9, 1894 (19 L. D.,
21), embracing, with other lands, the S. 4 of said section 23, and
directed the local office to publish and post notice of the listing of the:
same by the railroad company. Publication and posting was had
accordingly, and during the period thereof, and on July 11, 1903,
Alexander Elliott' et al. filed a protest, in which it was alleged,
amongst other things, in effect, that the said tract is covered by placer.
mining locations owned by the ptotestants and that it is chiefly valuable for its deposits of mineral, consisting of large bodies of chloride
of sodillm nd sulphate of sodium, and that it contains springs of salt

water.
A hearing on the protest was had May 12, 1904, at which the par-

ties appeared and submitted evidence. At the hearing the protestants
withdrew their protest as to all except the SW. of the SW. I -of the
section, covered by the Bucliorn 'iid Elliott placer claim.
Januar 1, 1905, the local offiters found the land involved to be
more valuable for itst saline deposits than for agricultural purposes,
.

*
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'and recommended that said supplemental list be canceled to the extent
thereof. Upon appeal, your office, by decision of June 30, 1905,
affirmed the finding of the local officers, and held the supplemental list

for cancelation to that extent..

-

.

X

The railroad company has appealed to the Department.
The grant to the Southern Pacific Railroad Company is of "every*
alternate section of public land, not mineral," within certain prescribed limits, and with stated provision for indemnity for losses in
place limits. The grant also contains several provisos, amongst which
are the following:
Provided further, That all mineral lands be, and the same are hereby, excluded
from the operations of this act, and in lieu thereof a like quantity of unoccupied and unappropriated agricultural lands, in odd-numbered sections, nearest to the line of
said road, and within twenty miles thereof, may be selected as above described.
And-provided further, That the word "mineral," when it occurs in this act, shall
not be held to include iron. or coal.

It is contended by the appellant company that your offiedered in
holding that land containing salines is excepted from its grant.
To support this contention it is argued by counsel that there is no
reservation to the State of California of saline lands in the act of
September 9, 1850 (9 Stat., 452), by which the -State was admitted
into the Union, nor in any subsequent act - respecting the public
domain in-that State, and that Congress has never declared salines to
be mineral;, therefore, that lands of the United States containing
salines in the State of California, and lying within the limits of the
'grant by the act of July 27,1866, passed-to the company. It is further argued that at the time the grant was made to the company the
act of July 26, 1866 (14 Stat., 251), declared what lands upon the
public domain must contain to be free and open to exploration andd
occupation as mineral lands, and that only lands containing the minerals named in the act are excepted from the grant.
A sufficient answer to the first part of the argument is found in the
case of the Territory of New Mexico (1 L. D., 389, 390), wherein it
is said thatThe uniform policy of the government since the inauguration of the public land

s stein has been to reserve lands containing valuable deposits of mineral, of any

kind or nature, f rona grants for the benei of shotoaditecnstrucino
railroads, or for other public purposes, whether expressly excluded from such grants
or not; and until the passage of theact of January 31, 1901 (31 Stat., 745), whereby
all unoccupied lands of the United States containing salt springs, or deposits of salt
in any form, and chiefly valuable theref or, were declared to be subject to location
and purchase under the provisions of laws relating to placer mining claims, the policy
of the government was to reserve saline lands from disposition under any of the
public land laws, whether relating to the disposal of agricultural lands or relating to
the location and purchase of mineral lands, excepting as provided by the act of'
January 12, 1877 (19 Stat., 221), the provisions of which are not material here.
(See Morton vi Nebraska, 21 Wall., 660; Salt Bluff Placer. 7 L. D., 549; Southwestern;
Mining ompany, 14 L. D., 597.)
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The Department i unable to admit the soundness of the second
part of the argument. The act of July26, 1866, provided by its sec*;f
tion 1, amongst other things, that "the mineral lands of the publid
domain are free and open to exploration and opcupation" by qualified
persons, "subject to such regulations as may be prescribed by law,
* - 0 and subject also to the local customs or rules of miners in the several
mining districts." Sections 2, 3 and 4 of the act provided how anys
*0: - person or association of persons who claimed a vein or lode of quartz,
or other rock in place, bearing gold, silver, cinnabar, or copper, could
proceed to make entry for such vein or lode, and secure patent therefor, and provision is also made respecting the size of the claim that:
might be so entered and patented.' There was no attempt to define
mineral lands in the act. Provision was therein made for entry and
patent of eertain vein or lode claims, leaving to " regulations as may
- be prescribed bylaw" the exploration and occupation of other mineral
lands of the public domain.
A contention that an exception of "mineral lands" from a railroad
*
grant meant only lands containing the metallic minerals, and based
upon, substantially the same theory as is advanced in this case, was
considered by the Department in the case of the Pacific Coast Marble
Company v. Northern Pacific R. R.. Co. e at. (25 L. D., 233). Tbe:
grant to the railroad company was made by the act of July 2, 1864
(13 Stat., 365), two years prior to the passage of the' original lode
mining law, and contains the same provisions respecting the exception
of'mineral lands from the'operation of the grant as are contained in
the act here under consideration. After a thoro and an exhaustive
consideration of, the subject the Department adhered to the ruleThat whatever is recognized as mineral by the standard authorities on the subject,
whethar of metallic or other sbstances, when the same is found in the public lands
. in quantity and quality sufficient to render the land more valuable on account thereof
than for agricultural purposes, should be treated as coming within the purview of the

*

.:

mining laws.

.

:

And it was further heldThat lands containing valuable mineral deposits, whether of the metalliferous or.
fossiliferous class, of such quantity and quality to render them subject to entry under
the mining laws- that is, when they are more valuable on account of such mineral
deposits than for agricultural purposes-are "mineral lands" within the meaning of
that term as used in the exception from the grants to the railroad company and the
State.

To the same effect is the decision of the Supreme Court of the
United States in Northern Pacific Railway V. Soderberg (188 U. S.,
526), wherein the act of July 2, 1864, was under consideration
It is not, and cannot successfully be, disputed that salines are recognized as mineral by the standard- authorities on the subject; and if theland in controversy is more valuable for its saline deposits than for
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agricultural purposes, or if it contains valuable deposits of salines that
will justify; expenditures for their extraction, it comes clearly Within
the principle and rulings of the case cited.
It is, however, further contended by the appellant company that
your office erred in finding and holding that the saline character of
the land had been established by the evidence.
/ The evidence has been carefully examined, and it is stated fully and
with substantial accuracy in your office decision and eed. not be restated here. It is shown that the land contains valuable deposits of
salines, consisting of common salt, sulphate of soda and carbonate of
soda, and that a person of ordinary prudence would be justified in the
fUrther expenditure of his labor and means,-with a reasonable prospect of success in developing a valuable mine thereon (Castle v. Womble, 19 L. D., 455). The evidence also shows that the land has little
value for agricultural purposes. It must therefore be held that it
is mineral in character and not subject to selection by the railroad
company.
No other question raised by the appeal, or suggested in the argument of counsel, need be considered.
'The decision of your office is affirmed.

SHORT V. BOWIVAN.

Motion fior review of departmental decision of June 13, 1906,
35 L. D., 70, denied.by Acting Secretary Ryan, September 1 1906.

REPAYMENT-DESERTLAND ENTRY-COMPACTNESS.

J. C. MuRPHY's ADMINISTRATOR ET AL.
If an entry on its face shows no departure from any reasonable degree or requirement
of compactness, it is not a case for repayment, regardless of the facts disclosed by
the records.
A desert-land entry consisting of four forty-acre tracts in a row, contiguous only by
the joining of the ends thereof, is not such a departure from a reasonable requirement of compactness as to render the entry impossible of confirmation, and
repayment on that ground will not be allowed.

Acting Secretary Ryan to the ommissioner of the Gene al Land
(F. L. C.)
Oflcc, September 11, 1906.
(C. J. G.)
The Department is in receipt of the letter of your office of July 18,
1906, retransiitting the repayment cases of J. C. Murphy's administrator, Mary McCaffery, Daniel H. Rowe, Charles N. Rose, Daniel.
Garrison, and John T. Dunlap. The entries in all of said ases were
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made under the desert-land law and the applications f or repayment,
under the .act of June 16, 1.880 (21 Stat., 287), are0 on the ground that
said entries were erroneously: allowed- and could not be confirmed
'withifi the purview of.said act-because the several tracts of land were
The cases
not in compact form, as gequired by the desert-land law
that
stated
it
being
were recommended for repayment by your office,
the want of compactness was not excusable on account of the topography or prior entries of adjoining lands. The applications in the first
:the cases named were returned to your office for a statement of the;
cause of cancelation of the entries-which your office 'now states was
because of failure of the entrymen to make proof and payment as
required by law-the next two applications were disallowed under the
decision in the case of Paris Gibson (33 L.'D., 437), and the last-named
application was returned for consideration under said decisiont
Youroffice states thatall of these entries consisted of four fortyacre, tracts contiguous only by the joining of the ends thereof, or, in
other words, a tract of land one mile in length and one-quarter of a
Mile in width." The application of the latter mode of determining
whether or not an entry is in Icompact form appears to overlook or
disregard the fact that such mode of determination was eliminated
from the desert-land regulations as: early as the case of Francis M.
Bishop (5 L. )., 429), which was fully referred to and discussed in
the Paris Gibson case. The reason given for such elimination was-The residue of the regulation is in my judgment Ample for the protection' of the.
government and. for the proper administration of the law by~your office and the
Department; and it properly leaves to the land department some discretion in determining what is and what is not a compliance-with the law.
*"

Attention is also called by your office to the fact that repayment
applications were allowed by the Department in April and May, 1906,
upon entries of exactly the same form as those' here in question; and
thatThis office has for several years, and certainly ever since the issuance of the circular in re compactness (see 31 L. D., 441), held desert-land entries of the form of
those herein under consideration. to be prima facie non-compact; and has invariably
required the showing specified in laid circular, and upon default thereof has canceled such entries; and such practice is now in full force in this office.
If it be true that applications like the present ones have inadvertently been allowed, the fact was due solely and primarily to the failure of your office and the Department to give proper force and effect
-to the decision' in the Gibson. case, which, in construing the regulaE.:tions, departmental decisions and practice, held among other things as
applicable to the facts of said case:
Where the face of the entry shows no gross or absolute departure from any:reasonable degree of compactness it is not a case for repayment, and this regardless of
the facts disclosed by the records.
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And if it is now thel practice of your office to hold desert-land entries,
of the form of those here in question to be non-compact, it is in utter:
disregard of the plain deductions that ought to be made from the Gibson case, which was considered at great length for the express purpose
,of showing that it is clearly within the province of your office to exercise some discretion in determining 5' what, is and what is not a compliance with law" in these matters. The application for repayment
in the Gibson case was denied by your office and for the reason thatA diagram of the petitioner's claim shows that it was in the, form of a parallelo:

*

gram, with the exception of one subdivision of 40 acres, and that it was sufflciently0
compact to meet the requirements of the law: (5 L. lD., 429;. 31 L. D., 441).:

The contention made in behalf of repayment in that case was that a
desert-land entry must if possible be made in square form; that an
entry showing on its face a departure from such form is prima facie
non-compact and therefore invalid unless it is disclosed that it could
not have been made in other form on account of the topography ori
prior appropriation of adjacent lands. This is the position which your
office now appears to virtually assume, altho it clearly recognized a
different rule in the case of Paris: Gibson. To what further cases y ur
office may have extended the same recognition it is unnecessaryp.
determine here. The above conclusion is inevitable; f . r in case bf
four forties in a row the removal of one forty would not make the
entry more compact in any sense; so that in the view now exprest bhjT'
your office the entrymen in question ought to have been required toadjust their entries to the form of an absolute square, or their entries
ought to have been disallowed.

The Department has found that there

is no reason or support for such a rule, and -that the desert-land law
contains no such requirement. The denial of the various applications
-now retransmitted, on the principle announced' in the Gibson dase,
* namely, that there was no departure from a reasonable degree of om-pactness in case of these entries, was therefore proper and will be
dhered to. All of said applications.will stand denied.

'RIGHT OF-WAY-RESERVOIR SITE-SECTIONS 18 TO 21, ACT OF MARCH 3,
1891, AND SECTION 2, ACT OF MAY 11, 1898.
SIERRA DITCH AND WATER

COMPANY.

An application for right of way for a reservoir site under sections 18 to 21 of the act
of March 3, 1891, by a company fornmed forthe purpose of irrigation," may be
approved under the provisions of said sections and section 2 of the act of May
l, 1898, notwithstanding the articles of incorporation of th6'company may permit it to also engage in the business of furnishing and using the water. "for puinposes of a public nature, and for the purposesof water transportation, domestic
use and development of p-wer, asasubsidiarymto the gin purpose of irrigation.",
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Acing Secretary Ryan to the' l ommissioner of the General Land Office,
(G. B. G.).
Septe er0 1, 1906.
(F. L. C.)
This is the appeal of the Sierra Ditch and Water Company from

your office decisions of A pril 17, i9O5, and May 31, 1905, denying its*
;: application under the act of March 3, 1891 (26 Stat., 1095), for tight
2 E.,
of way for the Emigrant Lake reservoir site in T. 4 N.
Stanislaus forest reserve, Tuolumne county, California. The, said
application presented at the local land office February 17, 1905, was
iduly forwarded to your office, and on theI 7th day ofApril, 1905; the
map and field notes were returned for correction in certain particulars.
Before the papers were returned to your. ofice the Director of the
Geological Survey subtmitted Xa 'report reconiending that the company's application be rejected because of claimed interference with a
contemplated project of the Reclamation Service.
The cdmpany made all corrections required by'your office, exoept
(1st) that the map be amended so as to make it an application under
th6 act of Congress approved February 15, 1901 (31 Stat.,' 790),
instead of an application under the act of March 3, 1891, supra, and
(2nd) the direction that the map should be: so amended as to show the
lines of the subdivisions of the-township within which the said reservoir 'site is locatedaccording to the publ]ic surveys.
It is urged upon. the appeal, 'in substance and effect, (1) that the
application is a proper one under the act of MIach 3, 1891, especially
in view of the provisions of the act of May 11, 1898 (30 Stat., 44); (2)
that. under the ciicumstances of this case it was error to require an
amendment of the map to show the lines of subdivision of the township in which said reservoir 'site is located; and (3)thatithe right of
the company to an approval of its nap of location of this reservoir
site should not be denied because of the: suppositious claim of the
Reclamation Service.
Sections 18 to 21 of the' act of March3, 1891, grant; to any canal
'or ditch-company "' formed for the purpose 'of irrigation" a right of
way thru the public lands- and reservations of the United States, and
such right of way may embrace a reservoir site. The application of
the Sierra Ditch and Water Company shows that; it is a corporation
organized under the laws of the State of California to engage in "the
business of acquiring, using, selling, renting, distributing and otherwise :disposing of water for the main' purpose of irrigation, for purposes of a public nature, and for the purposes of water transportation
domestic use and, development of power, as subsidiary to the main
purpose of irrigation."
Your office erred in holding that this application, if otherwise regular,'is not a proper application under the act of March 3, 1891. This
case might have been argued with force and submitted with confidence

*
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upon the provisions of said act' standing alone.- A company organized
for tle "main purpose of irrigation,":as was the Sierra Ditch and
Water, Company, is surely"formod for the purpose of irrigation"
within the meaning of section 20 of said act, notwithstanding its
articles of incorporation may permit it to ongage 'in other business as
: 0 sbsidiarythereto; but aside from thit, §ection 2of the act of Mayll
1898, 9vpra, provides: that rights of way theretofore or thereafter
granted under the act of March 3, 1891, "may be used'for purposes
of water ti'ansportation, for domestic purposes or for the development
of power, as subsidiary to the main purposeof irrigation."
It is not perceived how it can be Well said that a company which
may own these rights of way for thepurpose mntioned in the act of
1898 may not declare its intention to so use'them and make such'declaration a part of its, application. Indeed for a company to disclose
its whole purpose as the basis for its'application' goes far to e'stablish
*'the good faith of the company.
Theopinion of Assistant Attorney-General Van Devanter (28 L. D.,
474):is not at variance with this'view. In that opinion it was held
that the Secretarvof the&Interior has no authority under the cts of
Match 3, 891 ,and May 11, 1898, to grant the right totestablish a:
reservoir or construct a ditch for mining or ddmestic purposes withifl
any forest reserve in the State:df California. The question' of grant'
*
ing a right of' way inder those acts for the,'purposes of irrigation,
with the right to use the, way granted for other'subsidiary purposet,
was 'notinvolved in 'the question there presented Iand was not decided
or even considered.
Upon'the second question it appears from your said office decision
of April 17, 1905, that the township in which the Emigrant Lake
reservoir site is located has been surveyed, and the requirement that
applicant amend its 'nap to show the lines of subdivisions of this
township is based upon paragraph 10 of the regulations of June 26,
1902, concerning right
'of way for canals, ditches and reservoirs, which
paragraph islas''follows:All subdivisions of the public surveys represented on the map should have their
entire boundaries drawn, and on all lands affected by the-right 'of way the sillbst
legal subdivisions-(40-acre 'tracts and lots) must bd shown:(31 L. D., 510).

Responding to this requirement the company has filed the affidavit
of; a civil engineer to the-effect that there are no monuments upon the
ground in the vicinity of the said reservoir site by means of which the
'location of the lines of the public survevs of the township in question
nay e definitely ascertained. T his being true, it is believed thatto0
require the company to-comply with the: provisions.of paragraphl 10
would 'impose an unnecessarv hardship,
it would probably necessitate a resurvey of at least a 'portion of the township0tore establish
these courses,: and when considered in- connection: with the fact that
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the lands are included within a forest-reserve, it is the opinion of the
Department that, in this instance, compliance with the requirement
should not be insisted upon. But the main ground-for the action of
your office in denying this application rests upon a declaration 'by the
Director of the Geological Survey thatThe engineer in charge of operations in that locality states that these reservoir
sites will in all probability be needed for future use in connection with work in the
Modesto and Turlock Irrigation Districts.

This declaration is too vague, indefinite and uncertain to authorize
a rejection of said application, and when considered' in connection with
the fact, shown by this record, that there are no public lands that can
he brought within the tentative project of the Reclamation Service,
the Department is constrained from giving such weight to the objection as calls for refusal to give effect to an application properly presented under existing laws, having as its primary object the same end,
to wit, the reclamation of lands.
It should be here stated that on March. 13, 1906, there was filed with
this Department and made a part of' the record herein application on
behalf of the Turlock and- Modesto irrigation districts "for reservoir
sites on the Tuolumne river for the storage of sufficient water to meet
the requirements of these districts and for the construction of the same
under the terms of the national irrigation act." The authorized.representatives of the interests of these irrigation districts were by letter
of March 31, 1906, addrest to the Hon. J. C. Needham, House of Rep-,
resentatives, advised that these applications did not conform to the
regulations of this:Department governing rights of way fr reservoi
sites and therefore presented nothing for present consideration- b3 the
land department. Said letter further advised, however, of the' nding applications of the Sierra Ditch and Water Conpany and of the
fact that the Director of the-Geological Survey was obecting and protesting against the allowance of these applications.'. On the same day,
March 31, 1906, it was directed that action upon the applications of
the Sierra Ditch and Water .Company be suspended, to the end that
the land department might be fully advised upon the conditions in
: these districts before final action upon the applications. of. the Sierra
Ditch and Water Coupany, for the period of' sixty days, "or until
such time as authorized representatives of the interests of said districts
may submit views thereon."
'April 28, 1906, there was filed in this Department a comnmunication
from the attorney for the Modesto irrigation- district from which'-it
appears that said districts desire a ruling from' this De artment " as
to whether or not aid could. be extended to them under the, terms of
the national reclamation act," but no application for specific reservoir
sites have ever been filed.
.X
In view of. the conclusion hereinbef ore 'reached with, refereuce- to
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the protest of the Director of the Geological Survey, and in the
absence of any conflicting claim to the site covered by the application,
it will not be necessary at this time to consider the legality' of the
scheme suggested by the Modesto and Turlock irrigation districts,
based on a possible appropriation by the Reclamation Service. As
the Sierra Ditch and Water Company's application is regular in form,
it becomes the duty of the Secretary of the nterior to approve the
same, the objections presented in this record having been fully considered and abundant time having been'given within which to show cause
why the application should not be allowed.
The decision appealed from is reversed, but inasmuch as your office
has not passed upon the sufficiency of the application as amended, the
case is remanded with directions to re-submit the company's map for
my approval if, upon further examination, objection, other than that
herein considered, does not appear. Your office will advise the attorney of record for said districts of this decision.

REPEATER AND OTHER LODE CLAIMS.

Motion for review of departmental decision of July 23, 1906 (35
L. D., 54), denied by Acting Secretary Ryan, September 13, 1906. -

SCHOOL. LAND-FOREST RESERVE-INDEMNITY

SELECTION.

The title of the State to sections sixteen and thirty-six, by virtue of the grant for
school purposes made to the several States named therein by the act of February 22, 1889, is not affected by the inclusion of the lands within a forest reserve
prior to survey; but the State may, if it does not desire to await the termination
of the forest-reserve, select other lands in lieu of those included therein; and
approval of such indemnity selections will operate as a complete extinguishment:
of all title in the State to the lands in place made the basis therefor.

Acting Secretgry Ryan to the Secretary of Agriculture, September 14,
(F.ne L. C.) ; If- 0
X
w1906.
(F. W. C.)
I have to acknowledge the receipt of Acting-Secretary's letter of
August 18, last, in which, after referring to departmental decision of
June 8, last, in the case of State of South Dakota v. Mathew Riley-(34
*L. D., 657), is submitted the question as to whether or not this'Depart
.ment con'siders unsurveyed lands in the states of Montana, South
Dakota and Washington included within a forest reserve a pat of the
reservation althd it may, after the creation of -the reserve and upon,
survey, be found to be portions of sectionh 16 and 36.
The question- raised involves a consideration of 'the -act of February
22, 1889 (26 Stat., 676, 679, 680), making gants to the 'several'states,
~named in support of common schools. This matter was Very carefully
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considered by this Department in its decision of May 21, 1904, in the

*
-

*

case of State of South Dakota v. Hiram H. Ruby, a copy of which was
sent you, wherein it was held that the creation of the Black Hills forest reserve under the provisions of the act of March 3, 1891 (28 Stat.,
395), did not operate as a legal impediment to the vesting of title in
the State of South Dakota to such portions of the lands as, on survey,
were shown to be within sections 16 and 36. This question-was not
involved in the departmental decision referred to in Acting-Secre-tary's letter of August 18, last, and it was not intended by any language used in that decision to affect the previous holding of the
Department in the Ruby case. This Department is still of the opinion that the title of the several states named to sections 16 and 36 is
not affected by the inclusion of the lands within a forest reserve
created under the provisions ofthe act of 1891, but it is believed that
under the provisions of the act of February 28, 1891 (26 Stat., 796),
amending sections 2275 and 2276, Revised Statutes, it is possible for
the State, if it does not desire to await the termination of the forest
reserve, to select other lands in lieu of such sections 16 and 36 as may
be included therein, and that the approval' of such indemnity selections will operate as a complete extinguishment of all title in the State
to the lands in place made the basis for such selections.

COE-UR D'ALENE INDIAN LANDS-SOLDIERS'
JAMES

J.

ADDITIONAL ENTRY.

BELL.

Lands formerly within the Coeur d'Alene Indian reservation and: restored to entry
by the act of March 3, 1891, are not subject to soldiers' additional entry under
the provisions of section 2306 of the Revised Statutes.

*

X

Acting Secretary Ryan to the Commisszoner of the General Land Office,
X SSeptember 18, 1906.
:
(P.E.W.)

(F.L.C.)

'

James J. Bell has appealed to the Department from your office decision of April 21, 1905, rejecting his application, as assignee of Joseph
M. Wothd'rt, to make soldiers' additional homestead entry for lot 8,
Sec. 92, T. 48 N., IR. 2 W., Coeur d'Alene, Idaho, containing 5.50
acres.
Rejection was upon the ground that the said land was not subject to
entry under section 2306 of the Revised Statutes.
It appears that said land was formerly a part of the Coeur d'Alene
Indian reservation, Idaho, which was restored to entty by the act of
March 3, 1891 (26 Stat., 1031). Said, act provides that the land so
restoredto-actual settlers only, under the provisions of the homeshall be disposed of ....
tead law,except section 2301 of the Revised Statutes of the United States, which
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shall not apply, and under the law relative to towusites or to locatorswor to purchasers under the' mineral laws of the United States . . . . Ptovided That each settler
or purchaser under and in accordance with the provisions of said-homestead act,
shall pay to the United States, for the land so taken by him . . . . but the rights.
of honorably discharged Union soldiers and sailors, as defined and described in seetions twenty-three.hundred and four and twenty-three hundred and five of the
Revised Statutes of the United States, shall not be abridged, except as to the said
sum to be paid as aforesaid.

It is contended in the appeal that (1) the foreging does not expressly
excilde said section 2306 and that the latter section is "so closely
interwoven with 2304 and 2305 that it could scarcely be excluded,"
and that (2) " all things necessary to title to any lands subject to homestead entry having been performed, would bring them within the provisions of section 22 of the act of March 3, 1891 (26 Stat., 1031)."
In his affidavit filed with this appeal the claimant states that while
he has cultivated, partly fenced, and in other ways ece'rcised rights of
ownership over said lot 8, the land in question, which is in section 22,
"his residence is and has been ever since his said application for lot 8,
located on the NW. i of the SW. 1 of Sec. 23, T. 48TN, R. 2 W., B. M."
As to the first contention, the maxim epressio unus est excltsw

-

alterius is clearly applicable. Said sections 2304 and 2305 together
provide for actual homestead settlement from the period of which
the time of military service shall be deducted, but direct that " no
patent shall issue to any homestead settler who has not resided upon,
improved and cultivated his homestead for a period of at least one
year after he shall have commenced his improvements.
Said section 2306, however, is of very different import in that it
*bestowed, as a gratuity, upon any one entitled to make entry under
said section 2304, who had theretofore entered less than 160 acres, the
right to enter so much land as when added to the quantity previously
entered, shall not exbeed one hundred .and sixty acres. And this right
has been held to be a gift, free, unfettered and assignable, while the
two former sections contemplate settlement and: residence, and the act
in question disposes of this land "to actual settlers only under the
provisions of the homestead law." By reason of this inherent radical
difference as well as by the force of the said maxim, it is clear that
the provision for the non-abridgment of soldiers' and sailors' rights
was purposely limited to sections 2304 and 2305, and did not include
section 2306, as contended in this appeal.
The application was therefore properly rejected and the showing
subsequently filed with this appeal that the applicant has improved
and exercised ownership over the land; does not remove the vital
objection statedi
Your said decision is accordingly hereby affirmed,
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The landdepartment has jurisdiction to determine the equitable as well as the legalrights of parties claiming: interests in."public.lands, and it is the duty of that
department to recognize equities such as are recognize( b the courts.:
Ltnds actually appropriated to, urban uses are not subject to homestead enjry.
-

ictingf0 Sqecretaryya to the (iommssomsr of t7he Genera Lan Office
6
(F. L. .)
Septen
9, 196.
(J.
. W.)The Aztec Land and Cattle Company, Limited ,filed a petition asking an order that your offie certify tote Department the proceedings
in its case inlving, the SE. ,ofheNE. , Sqe;14,T. . 11 N., . 30
E., N.M.M., GIyton, New Mexico, included in selectin 05841, your

office series, under the act of June 4f 1897 (30 Stat., 36), also included
:J;

in the subsequent homestead entry of Jais
A. Tomlinson, subject- of
your decision. of Apfil 13,1906, 0wherein your office, June 19, 1905,
|000
denied its; righit of appeal. June 29, 1906, the order, for good cause
appearing, was allowed. Service'was made and the record certifie toI
the ~Departmlent for determination.
It appears that the Aztec: Land and Cattle Company, by Henry
Daub, filed its selection, September 3, 1902, with its deed filed for
.-record May 14, 1902,jrelinquishing to the United States, as base for
tleselection, land in Coconino county, Arizona, in the San Francisco
Mountains forest reserve, aind therewithaan abstract of title thereto,
upon which the county treasurer certified,. June T, 1902,0"that the
taxes for 1902 on said' lands are iinpaid, and are now a lien- thereupon
under paragraph 3833, hapter I, Title XLII, -Revised Statutes; of
Arizona, 190."; Deember 15,190l2, your ofce directed the selector;
within sixty days from- notice, "to file a certificate -'under seal, from
the treasurer of oconinocoun tyshowing that such taxes
h
ave been
paid." Service was duly made by registered mail by the localoffice,.
January 19, 1904, directed to the selector in care of its atto
in-fact,
at Tueucari, New Mexico, 'his record' address, and was returned tothe local office, March, 2341904 unclaime .0No action was take, and
on: report of the local office, with proof of
e, you rejected the
selection April29, 1904, adviing thelocal office o suh action.
January -23, 1905, James A. Tomlinson applied for homesteadentry.
of this and other land, which was rejected by the local office for conflict, as to other land, with another. seetion under the actbof June 4,
1897, andlTolinson appealedto your office.
January-26, 19051, Alexandfer DI Gaoldenberg filed in the local office
his application for reinstatement- of the selection, sworn to before the
.servi

50-voL 35-06
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register. Referring to the selection, the rule respecting taxes, its
manner of service, and its non-receipt because of Daub's change of
residence;-and the cancelation of'the selection,'he alleged that he purchased the land from the selectot for value, 'and was ignorant of such:
proceedings until January 24, 1905; fprayedreinstatement, of the selection, and tendered within sixty days to pay the tax and conform to the
rule imposed. The local office recommended the petition be granted
February 10,1.905, your office held that (l) the application must be
made by the selector itself, with " satisfactor-y reason why the requirements were not complied with;" (2) the abstract be extended to date
with new certifications; (3): complete new non-mineral and non-saline
'and non-occupancy proofs of the land- selected be made, 'and: new certificate by the register that it was free from, conflict, and thelocal
office was istructed to hold the land fromany disposal until further
advised.
May 19, 1905, the selector filed its application with proof of the
'thennon-mineral and non-saline character of the land, iand that at the
''time of selection it was unoccupied, but "subscquently to said selection. the lands were transferred and improvements have been made
- thereon by the various transferees."
June 3 1905, vou held: this unsatisfactory and ambiguous because
,your officehas no knowledge of any transferee from the selector, or that -there is no occupation
of the land'other than by the transferees, nor does he state any facts whereby this
office can determine whether there is any occupation of the land adverse to the
- 0 ' ; 00 selector.
.

: You-again required complete new selection proofs. This rule was,
complied with; the rule of December 5, 1903, had in the meantime.'
been:fully complied with, and July 27- 1905, you reinstated the selection, and August 1,. 1905, it was approved for patent.
August 25, 1905, your office held, upon Tomlinson's appeal from
rejection rif his homestead application, that its. rejection as to the other
lands was proper, but as to the tract here involved that "at the time
when Tomlinson made his said homestead 'application that tract was
vacant and subject, to entry and he should have been permitted to
enter the same under the homestead laws by amending his application."
You revoked the approval for patent, and, after proceedings fnot
-here material, before Tomlinson's entry' was made',. January 2, and
January 8, 1906, the selector filed two protests against its allowance,
praying a hearing, stating its own interest in,. the land,: the fact of:
actual failure of notice, the saleto Goldenberg, and'sales to others0

'

r-0innocent purchasers who have constructed and made valuable improvements oii the
land . . and the allowance of an entry to, any person.or persons will impose a
great hardship and loss upon people who have purchased parcels of this land for the
purpose of making and building homes thereon. Because a large number of people

-
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have purchased and have builded homes upon and otherwise improved said lands
which they have purchased as transferees of Alex. D. Goldenberg, who is the transferee of the selecting company, these transferees will suffer heavy loss if this appli.
are
cation to enter under the homestead law is allowed. Because the lands
and have been owned and used and imp roved by innocen t purchaser, without nticei
for a valuable consideration for more than three years last past. f
000000
April013', 1906, you'held that the service of notie of the 'il

dhaiie
'December 15, 1902, was good''as Daub had given no noice tof
'in his record address, and the transferees had filed no notice of' their
interests clamed .to have 'bee aquired. Ydu denied a hearino'ahId
canceled the' selrction as to this tract. 'An appeal ias praynd ahd
denied, and the certiorari was allowed.
-It is true that the service upon the attoliney at his last'reeord; addi~ess
is' sufficient.0 But, on the other hand, it is clear that ther 'as no
actual tiotice, thaf the selector admits it has parted with its interest,
a large number" of subsequent trads;, and that as successors to' it
Threes are claimed to have become involved. in peril of loss of their
improvemonts and homes, to whom no direct act of ndgligence is
attributdble, and to whom such loss comes thru accident du6 t6o'Daub's
change of residence.
The land department has jurisdiction to determine te equitabi&, as
weIlas thelega rights of parties claiming interests in.public-land$,
nrihunals
have jurisdiction,. and it is the dutV, of the
as no 6ther
Department to recognize equities such as courts recognize. Brox)n ti..
Hitchcock (173- U. S., 473 4h).- Tomlinson's mere application fox
entry, founded on no equity,. did not entitle him to an entry in diskegard of one who had attempted in good faith to obtain title and had
coveyed full consideration. Equity reqired that the prior applicant,
who had given value, should. be preferred to the -new applicantwithout the equity of a con1ideration paid, andwhomerely tendered and
proposed. to render the consideration that the law requires. 'The
transferee has not less, and, sometimes has more,. equity than his
grantor. The accident of lack of-notice should ha-VTe been relieved.
The proceedings appear to be erroneousofor ariotherreason. The
Supreme Court of Arizona held, in case of Territory :of Alrizona v.
Perrin, Noveber18, 190a (83 Pa6., 361), that:
Lands acquired for public purposes 'during the period betwe'en th-e first and final
steps'of 'taxation are exempted from taxes levied during the year in which they are
;0:
acquired.- Bafuod . Burnes (39-Fed., 892); 'Gachet v. City (52 La. Anu.'813; 27
So., 348); Buckhout . City (176 N. Y., '363; 36 N. 'E.,' 65) . . . . There can be, no
real or effective lien until the amount of the taxes are -ascertained and assessed.
"In the nature of things no tax .or assessment can exist; so as to become an incumbrance on real estate, until the: amount thereof is ascertained and determlned."
Blac]' Tax Titles, Sec. 189, Do'wdney et al. v.M ayor. (54 N. Y., 186); Gillmor V. Dale
(75 Pac., Utah, 932,.934). The lands having become the property of the United
States, at'the time the taxes were levied and assessed, and no longer subject to talxation, the acts of the taxing officers were void and of no, effect.
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In this case the"Supreme Court, of the Territory held that title
passed tothe United States by filing of t deed of relinquishment,
and- the decision being one of the court of last resort, de'Iining a. rule

*000

of title to real property in that jurisdiction, is conclusive upon the,
question, and the Department accepted it as such by instructions of.
January 17, 1906 (not reported-L. & R.; Misc. Vol.:564, p. 31).> The
rule applies to the present case, and, tho your decision of December
.,16:: 1902, was in accord with the views and paactise of the:Department
at the time, the tax was not a lien 'on the land. The land selected
being still within the jurisdiction of. the land' department, the- selector'
is entitled to have the error corrected andt6 have:the selection:
appro'ved, if noother objection appears.
L'Another objection, fatal to Tomlinson's entry,. was disclosed by the
protests, if the facts therein alleged were true. The protests allege,.
in. substance, that for three years-prior to Tomlinson's application the
land had' been actually appropriated to urban uses by purchasers underi
*the selector, many of: whom hadbuilt their. homes thereon. Sueh.
lands are not subject to homestead entry. Burfenning v. Chicago,. St.
P., M. &O. R..R: Co. (163 U.S., 321); Norman Townsite v. BElakeney'
(13 L. D., 399, 400); Walker v.' Lexington: Townsite.(13 L. D.; 404);
Gthrie Townsite v. Paine (13 IL, D., 562);. North. Perry .Townsite v.,
Co. (26 L. D.,
L:.inn (26 L.;D., 393);. N6edham v. Northern Pacific R.
444); Turnbull v. Roosevelt Townsite (34 L. D., 94). Nor0 is land subect to entry'that is improved and in actual occupancy in good faith
by others. Leon v. Grijalva (3 L.D. , 362). The p rotests theref ore
presented a charge which ,if true, excluded the* land from. homestead
entry and rendered such entry fraudulent'and'in Violation of. law; but:
a hearing is unnecessary in light of the decisio'n in Territory v. Perrin
supra.Your decision is therefore reversed, and the revocation of approval
of the selection is;annulled, its approval is reinstated, and Tomlinsoni's
homestead entry is canceled.
HMESTEAD-SOLDTERS' ADDITIODWA-DVISEVD.
FIDELO C. SHARP.
The right of additional entry accorded by section 2306 of the Revised Statutes is not
a life' interest merely, but is part of the soldier's' estate and as such'may be
devised by him, subject to appropnration by the widow or minor orphan children, .as 'provided by the stattite; and if not so appropriated, the rght vests
absolutely in the devisee.-

-aCteing7cetaryRyan tolte

(F.

. C.)

onmmzssoner'.of the O;eneral L4and Ofce,

September 19, 1906.

(E. 0. P.)

Fidelo C. Sharp, claiming as assignee of the right of Andrew J.

Hays, deceased, has appealed to the Department from your office de-'
cision of Junet 20, 1906, rejecting his application toenter under the'0:
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provisions of section 2306, Revised Statutes, the N. +SE. +, SW. +
SE. tsec. 13 ,T. 26 ,R. 44 E., M. P. M., Miles City land district,
Monana. The right claimed is based upon the alleged militaryservice of iays and original homestead entry made by him Augnst 12,
SE.SW. +, Sec. 22, T. 32 N., R. 27 W., Boonville,
186, for the
Missouri, canceled for abandonment, March 27, 1869..
The record discloses that no attempt was made by the soldier in his
lifetime to exercise the right. in person, nor did. he assign the same.
Byhis will all his property, real andppersonal, passed to his widow,-.
Jane; S.. Hays.. Nothing was done by the widow with respec tq the'
IShe,and beby will, devised
right in question during ter lifetime.
qleathed to William C. Green all the property of which she died possest. G en is the immediate assignor of the present applicant,-whose
claim rests' upon the chain of title above set out, and 'it' is the sufficiency o wnership, as thus disclosed, which is presented bythe
'
-pending appeal.
Your'office, citing and relying upon departmental decision rendered
in tlhecase of John M. Maher (S41IL.. D., 342), held as follows:
*

'

Each of the persons named 'is "entitled to all the benefits conferred." No distinctibn whatever in the nature and extent of the right granted to the different persons
named is made by the statute. The'same' right granted the soldier-entryman is
granted in succession to the other persons specified.. If the whole right granted the
soldier-entryrnan upon his death inured, passes or is granted to' his surviving widow, i
and upon her death or remarriage to his minor children during Atheir minority, it
becomes as fully vested in the widow or minor children as it has been in the soldier.
entryman.

The estate, 'or more properly the interest, of, the soldier in the
additional right is not a life inter st merely, simply because the right'
to
it passes to the widow or minor hildren at his death,
;0- aprorit-eaccording. to the conditions then existing. . The right, itself remains.
where it frst lodged-in theestate of the soldier-subject only to'the
liability to be-divested by the parties entitled to exercise the right of
appropriation. This is the rule announced in the departmental decision rendered in the case of' Allen Laughlin (31 L. D., 256) -and reaffirmed in the later decision rendered in the case of John C. Mullery
et al. (34 'L. D.,' 333, 337) in the; following language:
Not beifg exercised or disposed of.by his orphan children,0during their minority,'
through a: guardian, the estate of the soldier was not divested of said right.

It does not 'follow that becaus& an estate is burdened with a condition; by which the interest of the possessor thereoff maybe divested',
such estate is for that reason restricted or cut down to a life estate.
An 'estate in lands is none the less a fee because a condition is annexed
thereto. '(Washburn' Rteal Prop., 5th Ed., Vol. 1, p. 8, 83.) So it,
is i'the case of a soldiers' additional right. The provision governing
the manner of its exercise after his death is a condition only, which
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may or may not operate to divest his estate of interest therein. The.
estate' is, of; n'cessity, greater than a life estate, else he could not,
during his 'lifetinf'e, grant a greater estate, and all his interesat would'
fail at his death.- Buf it isnot denied that he-can convey an absolute,"
unfettered interest during his lifetime. The entire: interest is in the
soldier and his estate at all, tiines, until divested according' to the'
manner specified and Iy the persons designated in the statute: -'it
follows, therefore, that such an iterest is devisable. This power to
devise would be unquestionedjwere. there no onditions annexed, of
had th conditions been -defeated during his lifetime by reason of his't
eaviidg 'sdrvi'ving him no widow or minor children, for in such case
the' riht'beoines an absolute aset:of ,his estate, without pssibilitym
of"' being"stb'sequently divested. Such an asset may as well pass by
will as by-the rules of distribution in cases of intestacy. There is no :0
rea's bnmwh'. -ven though the estate may be divested of the right by
virtue of the condition inposed, it may not as well be-the subject of
'h e condition would of course follow the
idi-sposition
ieT0;0 tegta'iientarv
': t right;
and, iinl all possibility of its exercise had determined, 'he.
rits
of 'the, successos in interest uinder the' will would be -liable to
appropriatiofi byr thepersons in whom the right to exercise the power
whiCh passed by i rtue of the statute rested. But unless the interest
f te pai'ty ho took 'under the- will were thus divested, it would
Iremain as conplete and undisturbed as tho the'interest still remained
in the estate of the soldier,. and with the removal of the possibility of
appropriation of the interest by the parties'designated, it would become
:absolte.
The doctrine, of revei:sion does not obtain: and the language used in
thQ departmental decision in the case of John M. Maher, spra, and.
quqted in the decision appealed, from, was not intended to. announce.
such a doctrine. This is clearly apparent when the facts in~that case,,
are eexamined, and while the word "revert" was therein used it vas
iin tstechnicalsense.
yemdpl
not
From what has been said it follows naturally that the soldier, byhi
will, diyested his estate of all interest; in his additional right 'and that.
such interest past to his widow by yirtue of the will.' Had there.
been-no will the mere right to appropriate this interest would have
past toth6,wid'w b v'rtue ojf M1e st(ttute. Her will, she not having.'
exercised or disposed of the right, vested it in:her beneficiary, subject
rofcourse
td the' only remaining coiditio'n that'itmight be divestd by
an 'appropriation thereof by the minor children of th soldi rinethe
rnafriner p'ointed'out by the statute. If this 'possibilitywere rmoved
by reason of'th're being 'no' min6r children' the' interest tansmitted
by the wll of the widow was: an absolute one.. Inasmuch as: vour office :
found as fact, whidh finding appear'sto be warranted, that there were
no minor children of the soldier surviving the widow, the Departmert'

DECISIONS, RELATING TO THE PUBLIC LANDS.

6
$167

isclearly of opinion all the interest of the soldier, by reason of the
wills heretofore referred to, in and to the additional right in question,
* Sf;0past, to and vested in the beneficiary named in the will of the widowl
as an absolute and unqualified right. This beneficiary is the imiediate assignor of the present applicant. This being true, the Department is further of opinion that the right of the present holder of the
right, Sharp, the said assignment thereof to him by Green being in
other respects regular and proper, should be recognized.
The decision appealed from is, for the reasons herein set forth,
reversed.
f :; T
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GOTEBO TOWNSITE V. JONES ET AL.

Motion for review of departmental decision of July 14, 1906,- 35
L. D., 18, denied by Acting Secretary Ryan September19, 1906.

CONTEST-OKLAHIOMA

HOMESTEAD-SECTION 20,. ACT OF, MAY 2, 1890,
AND ACT OF MAY 22, 1902.

GROVE V. BONEWITS.
The dismissal of a contest without passing on the matters charged, is no bar to
another contest on the same ground by a different party.
The act of May 22, 1902, gives to the class of persons therein specified a new and independent right to make a homestead entry for not exceeding one hundred and
* sixty acres, without restriction or qualification, and the provisions of section 20
of the act of May 2, 1890, holding disqualified to make homestead entry in Oklahoma any person seized in fee simple of one hundred and sixty acres of land in
any State or Territory, are therefore superseded by the provisions of the act of
May 22, 1902, to the extent of the clas of persons therein described.
*
nAcigSecretary Ryan to the

Commvissioner of the GeneralLand Ojjce,

(G. C. R.)
September 19, 1906.
(F. L. C.)
Ths case involves the NW. 1, Sec. 6, T. 24 N., R. 12 W., Alva, Okla-

made homestead entry November 6,
o
hhomay ffor which Jacob Bonewits
on October 5, 1893, entered the
Bonewits,
1902. Prior to said entry,
of the same district, and after
W.,
12
SW. j, See. 32, T. 25 N., R.
he, April 17, 1899, made final
years,
five
than
living thereon more
certificate and patent duly
Final
law.
with
com'pliance
proof of his
issued.
Both tracts. entered as aforesaid are a part of what was commonly
00
called the " Cherokee Outlet," formerly belongig to the Cherokee
Indians and sold by that nation to the United States, and were disposed .
under -the provisions of section 10 of the act of March 3, 1893 (27
;00of
;*0
Stat., 640). Final certificate having issued for the tract last described
before the passage of the act of Mav 17, 1900 (31 Stat., 179), known
-

*07

*
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as the free homestead law, the entryman was required to pay for the
land at the price fixed by' law, vi7.,' one dollar an acre.
April 29, 1903, Charles W. Byers filed a contest against the said.
entry made. November 5, 1902, alleging in substance that at the date'
'said.entry was made 'the entr yman owbned the land he first entered
(above described); that he was therefore not a qualifiedentryman, and
the entry was frauduleht.
A hearingjwas lhad, when. the, attorneys for the res pective, parties,
by stipulation, agreed upon the facts, which as signed by them 'reads'
as follows:
'We agree, that Jacob Bonewits was, at the date of his present homestead entry,
Novenber 5, 1902, the owner of one, hundred and sixty acres of land in Woods
C ounty, Oklahoma Territory.
That he, having prior to this date, September 30, 1899, received patent under the

commuted provisions of the homestead law to the SW. $ section 32, T. 25 N., R. 12
W., O.T., and that he was the owner of said tract of land, and that when the said
Jacob Bonewits made his application for said land he stated he was the owner of one
and; sixty acres of land in his homestead affidavit, having made homestead
t;0 hundred
entry No. 1214 for the above last described tract, which he conmuted to cash entry
No. 9, April 17, 1899, at the Alva, 0. -. Land Office, and that on the 29th day of
April, 1903, Charles W. Byers filed his affidavit of contest against said entry alleging that said entry was fraudulent sabovestated.

*0 fa:0a

DqX

It is further agreed and admitted that prior to the initiation of this contest the said
defendant did on the 23rd day of January, 1903, sell and convey by warranty deed
to one Hiram C.: Bensing the SW. , section 32, T. 25 N., R. 12 W., 0. T., which he
had received-patent for April 30, 1899,;the consideration being $3,000.00.
It is agreed that Jacob Bonewits made homestead entry No. 1214 at the Alva, O.T.,
United States Land Office for the SW. j, section. 32, T. 25, R. 12, that he made final
proof for the said tract, under the commuted provisions of the homestead laws and.
received final certificate dated April 17, 1899, and that patent was issued to him for
said tract dated September 30, 1899. That there was real estate mortgage against
said tract as follows: One of $600 dated February 15, 1902; one of $2,000 dated
November 8, 1902. It is agreed that Jacob Bonewits acquired title to the above
tract and received patent therefor und-er the conmuted provisions of the homestead

-laws.

ifw0:f'

::0C

It is agreed that when Jacob Bonewits made homestead entry No. 13800 on
November5, 1902, for the tract in dispute, that he made the said entry in perfect
good faith, believing that he had a legal right to make said entry. That both the
register and receiver of the United States Land Office at Alva, O. T., assured him
that he had a perfect right to make said entry.under the act of Congress of May 22,
1902 (Public, No. 122), entitled "An act to allow the commutation of and second
homestead entries in certain cases," set forth 'in circular of the General Land Office,
."', That at the time Jacob Bonewits made this second
dated June 18, 1902,
'entry, the register and receiver of the Alva, 0. T., United States Land Office assured
him that under this' at of Congress he had a right to make and perfect this last
entry.

'It is agreed that Jacob Bonewits: on the 23rd day of January, 1903, two monthsi
,before the contest affidavit in this contest was filed, had no interest in the SW. ;4,
section 32, T. 25 N., E. 12 W., his commuted entry, or in any other tract of land
except the tract covered by homestead entry 13800. That at the time Jacob Lonewits made entry on the tract in dispute here, he stated in his homestead affidavit
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that he had made a prior entry and that'he gave the number, date, office where
made, and other data, concerning his former entry, to wit: Homestead entry No.
1214,Alva, 0. T., JUnited States Land Offce..- It is agreed that Bonewits purchased the improvements on the tract in dispute
here from- Israel F.- Byers, the father of the contestant herein, and that the said
Israel F. Byers relinquished the' said tract, NW. 1, 6-24-12, on November:5, 1902, a
few momentsbefore Bonewits made his ertrythe consideration being $2,500.00.-

The register and -receiver recommended that the contest be dismissed. On appeal; your office, April 145 1905, affirmed that faction,
and on failure to further appeal, the case was closed August 18, 1905.
July 25, 1905, James P. Grove filed& a contest against said entry,
alleging the same cause as given byByers inshis contest, as aforesaid.
/ $The registerand
the affidavit on the ground that
the allegations contaned therein were the same as those contained in
the contest of Byers . Bonewits,: which last-named contest had been
-receiverrejected

already, adjudicated.

0n appeal, your office, January 29, 1906, affirmed the: action. of the
register-and receiver, and' Grove's further appeal, filed February 19
1-906, brings the case.here.
.
-;
The.reason given by your office for dismissing the cntest, viz., that
the-issue sought to be raised by contestant "has been tried and-deter*0 :00mined and an not be made the basis of a second contest," is not tenable. It is true that in. the, case of Byers v. Bonewits, involving a
-

contest against the same eitry, the same, charge was made as in this

*contest, but your office dismissed Byers's contest by reason of his:0
*'-;f0

"unconscionable;'manner," bad conduct, and ."the peculiar- circum-

stances surrounding the case.?'

.
Your office disclaimed any:intention. of . passing upon the legal
questions raised on theappeal
No- charge of bad faith or improper"
conduct is made against contestant inthis case. The appeal-raises a
direct question of law-not passed upon by your office.
Grove's contest herein charges specifically that at the date, November 5, 1902, claimant made the entry, he. was the proprietor of one
hundred and sixty acres of land. in Woodford county,: Oklahoma,
being- the SW.:,. Sec. 32, T. 25 N., R. 12 W.; that the. entry ~Was
therefore fraudulent, etc.. :
Section 20 of the act of May 2,1890 (26':Stat.-, 81), provides that:

*

-- -

-

:No person -who shall -at-the time be seized in fee simple-of a hundred and sixty
acres of land in any State:or Territory shall hereafter be entitled to enter land in
said Territory of Oklahoma.

:

-

It is admitted that laimant was the proprietor of 160 acres, being
-the said SW. of section 32, at the date (November 5, 1902) he made,
the entry hetein; but that he Ihad sold that land before the contest
herein, -wasi filed.t. It:; is further admitted that he: m: :e the entry:
herein in good-faith; that when he did so, he disclosed the fact tat he
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was then the proprietor of 160 acres of land, and- that the register and
receiver then assured him that he had' a perfect right to-mAke the
act Of Maly 22 90 (32 Stat., 203).entry under the provisions of
fraud made in the contest affireof
cha
It. is clear therefore that the
shown.
be
n-ot
can
herein
davit
It is: contended, however, thatf under- the provisions of the, act of,
MDay 2, 1890,.suprd, Bonewits, the entryman, was clearly disqualified.There can be no dofubt that such would be the case, but for the provisions of the actof May 22, 1902, supra, which read as follows:
That any person who, prior to the passage of an act entitled "An act providing
for free homesteads on the public lands for actual and. bone fide settlers, and reserya
ing.the public jands for that purpse," approved May 17th, 1900, having made
homestead entry and perfected the- same and acquired title to the land by final
entry by having paid the price.provided int the law openihg the land to settlement,.
and who would have been 'entitled to the provisions i the act before cited had final
entry not been made prior to the passage of said act, may make another homestead:
entry of not exceeding oneI hundred and sixty acres of any of the public lands in
any State or Territory subject to homestead entry.

The land first entered and patented to Bonewitz was, as above stated,
a portion of the Cherokee Outlet, Indian lands.'-As theilaw xisted in
1899, -when he received patent'thereforj he was required to pay for it.
The act of May 17, 1900 (31 Stat., 179), known as the free homestead
relieved subsequetentrtmen of these Indian lands from paying
law,
V
X:
for them, and provided: that patents should issue therefor after residence for the period requiredby law Iupon payment of the usual fees and
commissions- the right of commutation, however, being preserved.
The act of June 5, 1900 (31 Stat., 267), followed, giving the right to
persons who had theretofore made homestead entry and commuted the
same to enter other lands "as though such former entry had. not been,
made," commutation, however, being denied.0 The act of May 22,.
1902, above quoted, gave0"a new and independent right -to make a
homestead entry for not exeeeding one hundred'and sixtv acres to the
class of persons therein specified" (Thomas L. Bowdon, 32 L. D.,
135). The class of persons specified as being entitled to the right thus
given are those who had entered Indian lands and acquired title thereto
by paying for them prior to the' passage of the free homestead law,
and who would have been entitled to the benefit of the free homesteadlaw had they not made final entry before the passage of said act.
Claimant herein was of that class of persons contemplated by the
act quoted. If. the act of May, 22, 1902, gave ;a "new and independent right to 'make homestead entry," as held in the Bowden case
above cited, also in case 'of Otto Hansen (32 L. D., 505), and if, as
held in latter case; the said act entitles one situated as claimant herein1
was "to-the full quantity of one hundred and sixty acres without con
dition, qualification or restriction other than such as is prescribed bvthe act," it would follow that claimant was a qualified entryman and
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e'ntitled to make entry of the land in- controversy, notwithstanding he
was, at'date of entry, the proprietor of one hundred and sixty acres
0
':
- i0f-Vt-0
,
of lan-d-ru Otklahomna.
'The at of 3ky 22, 1902 ;does not, contain any prohibition again st
Hrivile
ges h-0 wms 160 acres -of land. It was
an applicaht fo its
t
tions
g
-c
ast -byreason-of'the peculiar and uns
of- the.-free homestead law, and the act of June 5, 1900, .supra. It
plaeed all persons on an equal footing.- Theactwas-in a sense remedial. It' is not believed' by te: passage of- the act that Congress
- intended that one 'whdhad entered hnd paid for Indian lands must sell
-the saire beforb he could be qualifidd to tale advantage of its proVisions.: The act does not so state. - To so const'rue it would be to
subvert one-of the purposes of Congress; in its passage.
It follows, that as the act quoted gives a new and independent right
to the class, of persons namd, which ight is without restriction 'or
quhlification, the previous, act of-- May. 2, 1890, supra, was- to the
ektent of the class described in the act ofMay 22, 1902 superseded by
the later act. .;
The action of your office rejecting the contest affidavit, herein is
$:
y
,
';
,,
-0 S
,7:affirmed.
-

-

-

-

SCHOOL LAND-SETTLEMENT ON -UNSURVETED: SCHOOL SECTION.
STATE OF SOUTH. DAKOTA V. THOMAS,

A settler upon unsurveyed public land who fails to assert his claim within three
months after the filing of the township plat of survey does not thereby forfeit

his settlement right in favor of the -State's
land grant.
-

laim tothe land underit

school

Ac0$0 Secrery Ryan to the Oomnmieionerof the Generallad Office;
(F. L. C.)
Septembere2, 1906'. (F. -W. C.)
aneq -

-

-

- The Department has considered the appeal of the -State of South
Dakota from your office decision of November 14),1905, dismissing its protest filed against'the homestead entry' of MarI' S. Thomas, so fat;
as the same co'vers the 'N. NE. ,Sec. 1d, T. 5$S.,R. 5-E., B. H. M.,
RaRitpid 'City, South Dakota.
he tr:act in questionr is Within the limits of the Black Hills forest
reserve, created' by- proclamation dated -September ,19, 1898. ' The'
- following,
'survey of the- townihip was completed-on 'Novembe 12,
-- approved May 23; 1899; and tie township plIt'of sur'veywas filedin
the local land office on April 10, 1900. February 28 1903, Mark S.
Thomas filed an affidavit, accompanying a homestead application, in'
which he alleged settlement upon the tract above decribed together
with the S j SE. 4, Sec. 9, adjoining land, March1, 1892; that he had
at that time-an actual bona-fide settlemerit upon the land and had established a residence thereon with the intention of making the same Ihis
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home, which residence has since' continued; that he had upwardsof
fifteen acres nder cultivation, with improvements consisting of a barn,.
thirty-two by sevent'y-ive feet, a farm house fourteen by eighteen
txenty-four by ninety feet, chikIen-house, fourteen 'by
shed, feet,V
-00: $200
eighteen feet, and two:imiles of fencing, the reasonable value of the
same being placed at $1,000; and that his failure to make earlier, assertion of his. claim was alleged to. be because of the great distanGe. from
the land office and 'the inconveience of getting there. He was, pernlitted tormake homestead entry of, the land oniMarch-7,T 1903, and,
after .7due notice by publication, submitted final proof on. April 20,
l903, upon which final homesteads reeeipt and* certificate issued. No
appearance was made by the State at the ftime of. the offering of final
proof, but its protest was filed in response to i notice issued by your

office August. 7, 1905.
The protest questions Thomas's alleged residence upon the land and
compliance with law,' calling attention to the fact that the, township
platof survey made no note of his improvements; andfurther objected:
to the:allowanee of his entry; assuming that he settled and resided on
*.:
'; the land as alleged, because of the fact' that he did, not make timely*
-assertionof his claim within three months after the filing of the township plat of survey. , Your office decision "holds:that he is protected
0
*0000
by'the remedial. provisions of the. act of April 15, 1902 (32 Stat.:, 106),
referring particularly to the ruling of this Department in the case of
Hiram H.' Ruby.'
By section 1I of the act of February 22, .1889 (26 Stat., 676), which
act made a grant of sections'sixtcen atid thirty-six'to the State of South
Dakota in supportofcommon schools, provides that-i-Suc hlands shall not be subject to. pre-emption, homestead, or any other entry
under the land laws of the. United States, whether surveyed or unsurveyed,4but shall
be reserved for school purposes' only.-

it :has been many times laimed by the State in cases pending before
this Department that the effect. of'. this language was to vest :a title in
the State -to all sections sixteen and thirtv-six in each township at the
date of the admission of the State, without regard to whether the land
had been at that time' identified, by the extension of the lines of public
survey over the same, as, portions of such sections or not, but such
contention has never been acceded to by this Department.
It was said in the departmental dedision of May21, 1904 (not reported),
in the case of South Dakota v. Hiram H. Ruby, thatItwill benoted that noprovision-was made forthelrotection ofsettlers uponsuch,
sections sixteen and thirty-six prior to the survey triereof, but such a provision is
found in the act of February 28, 1891 (26 Stat., 796), amending sections. 2275 and
2276 of the Revise6d Statutes, and said act of 1891 has been uniformly construed by
this Department as 'being a general adjustment act aqplying alike to all school grants
to the several States and Territories, and in the rustructons of April 22, 1891 (12
L. D., 400), it-was held that the provisions of the act of February 22, 1889, ura, in
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so far as in conflict with sections 2275 and 2276 'ofthe Revised Statutes, as amended
by the act of February 28, 1891, are superseded by the provisions of said amended
sections and that the grants of school lands providel for in the act of 1889 should.be
administered and adjusted in accordance with the later iegislati+. See 'also State
Of Washington v. Kuhn (24 L. D., 12)
The schol gran6tsmade'by theact
,
of 1889 have been since adminiitered undier
those holdings, which clearly negatives the idea that the grant bade by the act of
1889 was a ptesent grant of sections not identified by the public survey at the time :
of the State's admission into the Union, 'but rater thatsuch grant-'had no binding'
effect until the survey of the'townships and the designation. of the specific sections;
granted. In applying the protective' features of the act of 1891 in favor of settle0:iE made
meupon school sections prior to survey, the D
nepartnint
in effect has held
that the reservation, by the act of 1889, of school .sections; whether surveyed or
'unsiveyed, does not preclude the power of Oongress to imake other disposition of
the lands prior to the time when this State's title nmay lbecome coWplete, viz., upon
their identification by.the lines of the government survey.

Section 2275 of the Revised Statutes,'as amended, provides thatwhere settlements, with a view 0to preemptionor homestead, have been or shall
hereafter be made before survey of the land in the field, which are found to have
been made on sections sixteen or thirty-six, these: sections shall be- subject to the
claims ofsuch settlers.,

In the' administration of the school gran ts this Department'has held
that the protection thus accorded to' settleents made uonschool.
sections before their identification, is a saving clause-only, that it protectedsuch. settlers 'in their'rights: initiated prior to survey, bt if
they failed in :the completion: of their claims:the State's tide remained
0'00 0unaffectedi
thereby. At the same tin, the State has never been held
to. be boundto await the action of the settle, but mnay immediately,'
upon the filing of the tiownship plat of survey, select other lands in
lieu the eof under the indemnity provisions of its grant 'where the land
is at t
time covered by a bona fide settlement.claim. The law
clearly subjects lands so settled upon toh Flaim of such settler, andany question governing the formality-of the assertion and completion
of title under such settlement is clearly a matter between the United
States andi the settlr. As repeatedly held; bt the. courts, the law:,
deals tenderly withi one who, in good faith, goes .upon the publicland,
with a view to t.akinga home:thereon.": '(Ard vi. Brandon, 156 U. S.,
53i
7,543.) For the protection of 'othersettlers under the public land.
laws, it is provided that thoses settling- upon the public lands must-make
assertion of
ethir claims within a given time or forfeit the same
to the next settler in order of time who shall. coiply- with all the provisions of the law, but this forfeiting provision ib favor of the next'
settler in order of time has never been applied by this Departmentin
favor of a'grantee claimant.' It must be held therefore that Thomas
didnot forfeit his homestead clain by faling to makeformal entry
i the local land office within three months after the filing of the
township plat.

.

-
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Aitho the protest questions Thomas's. proof of settlement, residence
and improvetment prior to survey, no qu stionis raised ii the appeal,
and in view of the substantial character of the improvements a shown
by his final proof, submittedwithout protest or objectiQn, it isi deemed
unnecessary to furthernnotice this feature of the'case. Under the rulings herein referred to it becomes also unnecessary to inquire whether
Thomas comes within the'temedial provisions of the act of April 1,
1902, supra.
The entire'matter oonsidered, the decision appealed from is affirmed,
and Thomas's.entry, if otherwise regular. andhis proof satisfactory,
will'be passed to patent.
MINING CIAIM-VERIFICATION OF AFFIDAV

ItS-NOTRY PUBLIC.; -.

MILFORD METAL MINES INVESTMENT COMPANY.
The mere fact that the application for pateht to a mining claim and the affidavit as
to the posting of notice on the claim, executed by the duly authorized agent of
a corporation, were verified before a otary public who was also secretary of the
* - eorporation,
c?
is not sufficient reason for requiring new application and affidavit,
unless the notary public was at such time also a stockholder or'otherwise beneficially interested in the corporation.:

Actng Secretary Ryan to the Commiesjonr of the General Iand Office,
(F. L. C.) :S'ptember
21; 1906: .(U.
N. B)
*

May 14, 1903, the Milford MetaL.Mines Investment Company made
entry for the Paradox, and Paradox No. I lode mining claims and the
'Paradox and Moloch mill sites survey No. 4976 A and: B Salt Lake
City, Utah.
February 3, 1905, your office directd the local officers to notify the
company that 'it must furnish, amongst other things not necessary to
be considered' her6, a new application for patent and at new affidavit
as to posting of plat and noticeon the claim, because the application
and affidavit, executed by a dui authoried agent of the company,
were verified before S. J. Bryan, a otary public, who is also secretary of the corporation.
It was stated in your office decision thatIt is the practice of the Department not to accept affidavits verified beforea notary
when the latter is an interested party in theaffiQavit, as the notary public appears
to be in the caseunder consideration.

It wasalso stated that-the agent ofthe.companymust be considered as having acted for and in behalf of S. J. Bryan, secretary of the:
company, in making: said affidavits. The act of the secretary in administering the
oaths to the agent as aforesaid is equivalent to administering theoaths to himself;.
and, in order that an official's ats may be entitledto:due faith and ctedft, theyr ut.
be free from personal interest.
'
"
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Subsequently the local officers forwarded. a communication from an
attorney of the company in which, amongst other things, it is stated
that the required application and affidavit would be furnished as soon
as practicable.
By decision of July; 13,190, your offiep, citing the 'departmental
decision of June 15,. 1905 (unreported), in the case of the Frazier
Borate Mli;ning Company v. 'Cahn, on review, held the entry for can-.
celation for the stated reason, in effect, that the secretary of the company was disqualified to act as notary in the premises; that his attempt
to verify the application and affidavit was therefore without authority
under the law and of no effect,, and that:the defect was one which
could not be credI by filing new papers properly verified.
The companyI has appealed to the-Department.
In the. Frazier Borate Mining Company case,, sipra, the question of
the verification of an application for patent. to, a mining- claim and the'
verification f an affidavit as to posting. plat and notice on the claim,
was, amongst other things, under consideration, and it was therein
stated that* --

Neither section 2335 of the Revised Statutes, nor any other provision of the miming iawg, authorizes the verification of applications for patent or affidavits snch as
here involved otherwise than before an officer authorized to administer oaths within
the land district where the claim is situated. The attempted verification of the
application and affidavit in question before-an officer acting without authority under
the law, was of no more legal effect than if no attempt at verification had been made;
and the notice published by the register based upon such application and affidavit,
being without legal foundation, was fatally defective. The case was therefore not
one of mere irregularity, or one which presented defects that might be cured by
supplemental proceedings. The notice being invalid, the Ientry can not stand.
(Southern Cross Gold Mining dmpany v. Sexton et c., 31L..D., 415.)

The question here is: . Was the' secretary of the, company acting
without fauthdrity under: the law when. he verified the application for
patent anfd'the affidavit as to posting plat and not;ce on the claim?.
It appears from the record that the notary public who verified the
affidavits and the secretary of the company are one and the same person. It also appears that as notary public he was commissioned to act
in and for ia county within the land districtin which the claims are
Isituated; thatthe oaths were regularly admiinistered by hin to te agent
.of the company; and that he attested the verification of th&affidavits.
The propriety of theirule that oaths and affirmations should bd taken
before officers who are disinterested' and unbiased is too 'fmaifest to
require discussion. Pdck v. The People (15D Ill.q, L4). But the 'mere
fact that the notary is an offider of a' corporation will not, however,
disqualify him' from taking an acknowledgment in favor of such corporation unless it be also 'shown that he is a stockholder or otherwise:
beneficIally interested. (Amer. and Eng. Ency. of Law, 2nd Edit.',
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Vol. 21, p. 569, and cases there cited.) In the case of Horbach 'ix
Tyrrellet al. (48 Neb., 514; 67N W. Rep., 485), it was held that a
notar public is not disqualified from: taking'an acknowledgment -of a
mortgage made to a corporation, merelybecause, it is shown that he,
was at the time secretary and treasurer of the nortgagee, it not appearing that he was a stockholder in such corporation or otherwise-beneficially interestedin having the mortgage made. In discussing the
.
said:
case thecourt
to the mortgages on their home-:
Tyrrell
Was the acknowledgment of Mr. and IMrs.

:*

.

stead, taken by the notary public void' because of the fact that' such. notary public'
was then and there the secretary and treasurer of the mortgagee? Thereis no evidence in the record that this notary public had any interest W.hateverin the corporation mortgagee. No. law of this state requires that a secretary or treasurer of a
corporation shall be a stockholder thereof, and simply because the evidence shows
that a person is secretary and treasurer of a corporation, the court ought not to presume that he is therefore a stockholder in such corporation. Bank v. Rivers (ila.)
18 South., 850. What interest and whatrelationshippossessed by an office disqualifies him from taking an acknowledgment of a conveyance of real estate? We have
not been cited to any authority, nor have, we been able to find one, which lays
down or attempts to lay down, any rule which will afford in all cases, a safe test for,',
determining whether an officer is disqualified, by reason of his ztehttidnship or interest.: from taking acknowledgment in any particular case.- Whether such disqualifi-.
cation exists in any case must be determined from the peculiar facts and circuimstancesTe
:f thatcase.

p-By parity of reasoning it does not appear that the verification of the
affidavits in this case should be held void merely becausethe notary
was secretary of the corporation. The record shows that the appellant
company is a corporation organized under the laws of the' State of
Utah. No-statute of that State has been found which requires that asecretary of a corporation shall be a stock-holder therein.
more, it is stated in the appeal that thesedretary of the appellant company is not a stock-holder, and- that he is merely employed to actf'as
such officer.Offici's oft corporations.are merely the agents thereof' (Buft 'v.. 215), and a secretary ,of a corporation, out-McDonald, 3 (iratt.,
.Further-:

side his dutibsassuchofficer, can only act for itunder aspecial-power. ,-,

Thompson on Corporations, Vol.7, par.85,51. The agent who executed the affidavits in-question acted, as shown by the record, und6r a
special power of attorney regularly given by the board of directors of
the corporation.. The administration of the oaths to him by the notary
public, who is secretary of-the corporation, was in no sense equivalent
to adiinistering such oaths to the latter. The agent was not appointed
' '0f tby 0suc1 ecretary and did not act for him. In verifying the affidavits
the secretary did not and could not act as an officer of the corporation.
He acted therein by virtue of his appointment as notary public, a
public function entirely separate- and apart from any relation to, or
-':conn ection with, the corporation.

-
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Whilst it is a practice, which should be discouraged, for an officer
*of a corporation, seeking title to the public lands, to act as notary
public in verifying affidavits to be furnished as evidence for the information of the land department; and whilst in each such case your office
is fully justifiedin calling upon the companv for evidence respecting
-the interest of such officer in the corporation, the mere fact that a
notary is secretary of a corporation does not make his act of verifying
affidavits in matters before the land department, in which such corporation is interested, void, nor is that fact alone sufficient to warrant a
holding that he acted without authority of law.
In this case if it be shown that the secretary of the corporation was
not at the time he verified the affidavits in question a stock-holder in
such' corporation, or was not otherwise beneficially interested, such.
affidavits will be held sufficient.
- The decision of your office is accordingly modified.
PETERSON V. PALMER.

*

Motion for review of departmental decision of June 18, 1906, 34
L. D., 695, denied by Acting Secretary RyanSeptefiber 26; 1906.
REPAYMENT-DOUBLE
0

-MI:INUTM EXCESS-SECTION 2, ACT JTNE 16,

: -f

X

~~~1880.
;:>

::TILIAM F. BROWN.

Where a tract of land was at the date of entry and purchase thereof within the limits
*

of the withdrawal upon the map of general route of a railroad, and properly
rated as double-minimum land, and the portion of the grant within which the
tract is situated. was subsequently forfeited, and the price of lands therein
reduced to one dollar and twenty-five cents per acre, there is no authority,
under section 2 of the act of June 16, 1880, for allowing repayment of the
amount paid for the land in excess of one dollar and twenty-five cents per acre:

Comnmissioner of the General Iand Ofie,
September 26, 1906.
.
(C. J. G.)

-Acting Secretary Ryan to the

*(F. L. C.)

An appeal has been filed by William F. Brown from the decision of
your office of April 7 1906, denying his application for-repayment of

alleged double-minimum excess paid by him on cash entry No. 1907,
made March 28,1884, for the.NW. J of Sec. 8, T. 2 S.,.R. 27 E., Oregon City,. Oregon.
Repayment is claimed under section 2 of the act of June 16, 1880
(21 Stat., 287), which provides:
and in all cases where parties have paid double-minimum price for land which has
afterward been found not to be within the limits of a railroad land grant, the excess
of one dollar and twenty-five cents per acre shall in like manner be repaid to the
purchaser thereof, or to the heirs or assigns.
580-VOL

35-06

-12-.
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'"It has uniformly been ruled by this Department that the proper
construction of said section makes the condition at the time of the:
entry the criterion in determining the question as to whether repayment should be made under said section." Luretta R. Medbury (25
L. D., 308). The tract embraced in Brown's entry was at the date of
his purchase within the limits of the withdrawal upon the map of general route of the Northlrn Pacific Railroad between Wallula, Washington, and Portland, Oregon, via the valley of the Columbia river.
The grant: for said railroad was made by the act of July 2, 1864 (13
Stat., 365), and the map of general route was filed by the company
August 13, 1870. The line was never definitely located opposite the
tract in question, but by section 6 of the granting act it was provided
that "the reserved alternate sections shall not be sold by the government at a price less than two dollars and fifty cents per acre, when
offered for sale," thus increasing the price of the even-numberied sections in the limits upon the map of general route. The portion of the
road opposite the tract in question was never constructed, and by section 4 of the act of March 2, 1889 (25 Stat., 854), it was provided:
That the.price of all sections and parts of sections of the public lands within the
limits of the portions of the several grants of lands to aid in the construction of railroads which have been heretofore and which may hereafter be forfeited, which were
by the act making such grants or have since been increased to the double-minimum
price, and also of all lands within the limits of any such railroad grant, but not
embraced in such grant, lying adjacent to and coterminous with the portions of the
. line of any such railroad which shall not be completed at the date of this act, is
hereby fixed at one dollar and twenty-five cents per acre.

Thus the price of even-numbered section's was by said act of 1889
reduced to one dollar and twenty-five- cents per acre. The grant to
the Northern Pacific railroad, in question, was forfeited by the act of
September 29, 1890 (26 Stat., 496). But at the time Brown maddehis
cash entry, to wit, March 28, 1884, the price of the land had not been
reduced nor had the grant to the railroad company been forfeited;
hence the land was properly rated at two dollars and fifty' cents per
acre. Therefore the section of the repayment act of 1880 under which
the present claim is made, is not applicable to the facts. The Supreme
'Court in the case of Medbury v. United States (173 U. S., 492; 499),
.said:
'Whatever may have been the reason of Congress in making the charge of $2.50
per acre the minimum price for alternate sections along the line of railroads within
the place limits of the grant, the meaning of the act of 1880 is not in anywise affected
thereby. That act plainly referred to the case of a mistake in location at the time
when the entry was made. Where the parties supposed that the land entered was
within the limits of the land grant, and where subsequently it is discovered that the
lands were not within those limits, that a mistake had been made, and that the
party had not obtained the lands which he: thought he was obtaining by virtue of
his entry, then the-act of 1880 applies.
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Here no mistake whatever has been made. The lands were within the limits of
the land grant at the time of the entry, and so remained for many years and up to
the time of the act of forfeiture by Congress.

See also in this connection cases of Thomas Kearney (7 L. D., 29);
Byron Allison (19 .L. D., 458); and especially James S. Elliott (25
L. D., 309), involving land similarly situated to that in the case under
consideration.
The decision of your office denying repayment in this case was
proper and is hereby affirmed.;

HOMESTEAD-SOLDIER5' ADDITIONAL-SECTION 2306,-.

S.

FIDELO C. SHARP.
A homestead entry allowed upon an application executed outside the land'district
wherein .the land is located is not for-that reason void, but voidable merely, and
furnishes a sufficient basis for a soldiers' additional right under section 2306 of
the Revised Statutes.

-

Acting Secretary Ryan to The Com-missloner of the General Land Offce,
(F. L. C.)
September 27, 1906.
(E. 0. P.)
-

* 00 Fidelo C. Sharp, claiming as assignee of William E. Smith, has
appealed to the Department from. your office decision of June 22, 1906,
denying his two separate applications to enter, under the provisions of
section 2306, Revised Statutes, the -NE.
SE. 4-, Sec. 26, T. 26 N.,
R. 44 E.. M. M., and lot 1, Sec. 12, lot 1, Sec. 15, same township and
range, Miles City land district, Montana.
The right claimed is based upon the alleged military service of said.
Smith and original homestead entry made by him February 7, 1867,
for the E.

- SE.

- Sec. 7, T. 39, -B. 4, Boonville land- district, Mis-

souri, which entry was canceled for abandonment, after contest,
March 23, 1871.

-

-

-

By your office decision of March 30, 1906, the application- under
consideration was rejected for the reason that no sufficient showing
had been made to establish-the identity of the soldier and original
entryman.- Motion for review of said decision was filed and a supplemental showing was made in connection therewith, which was considered by your office sufficient to overcome the objection upon which
your prior decision was based, but in the decision appealed from your
-office refused to disturb the action previously taken for the further
reason thatE
The preliminary homestead affidavit on which said Boonville; Missouri, entry was
-allowed on February 7, 1867, was executed before the clerk of the court of common
pleas at Aurora, Illinois, on February 1, 1867.
As there is no provision in law under which the preliminary homestead affidavit
may be made outside the land district in which the land applied for is located (See
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Sec. 2294, R. S.)j and assuming that said soldier executed said affidavit as alleged
by him, the entry allowed thereon in the Boonville, Missouri; land district, was illem
gal, and does not therefore constitute a proper basis for the right claimed.

The Department concurs in, the finding of your office embodied in
the decision appealed from that the evidenee now before it is sufficient
to establish the identity of the soldier and entryman. This leaves only
the question of the sufficiency of the original entry, allowed upon an
application of the character described, as a basis for the additional
right claimed.
That there was an entry made is not controverted. The application
upon which it was based was irregular and might properly have been
rejected because not executed in accordance with law, but the entry,
after allowance, was not absolutely void. It as only voidable, and
the party with whom the avoidance thereof rested was the government
and not the entryman. This view-accords with the rule announced by
the Department in the casee of Hollants v. Sullivan (5 L. D., 115, 118),
where a similar state of facts was presented and wherein it was held
thatThe ground of the objection to the affidavit is that it was made before a clerk of
the court, under section 2294 of the Revised Statutes, whereas it could not legally be
so made, for the reason that neither Sullivan nor any member of his family were
then residing on the land.
Admitting the fact to be as charged, such irregularity could be cured by the filing
of a properly-executed affidavit, and would not render, the entry void, but only
voidable; and said entry being on its face valid, segregated and appropriated the
land covered thereby, so long as it remained of record.

*

*

f

In the case of John S. Owen (32 L. D., 262, 264) the method of
determining whether or not the original entry made by the soldier
constitutes a sufficient basis-for an additional right was thus outlined:
Therefore, in determining whether or not one is entitled under section 2306 to
make an additional entry, it is necessary to ascertain whether or not, prior to the.
passage of that section, he had exhausted his homestead rights by making entry for a
less amount than 160 acres. - Not merely whether or not he had made an entry for a
less amount, but whether or not he had thereby exhausted his right.

In the case last cited the entry originally made was voidable at the
election of tes entryman,

which election was never made.

In the case

at bar the entryman had no election, that right resting alone with the
government, and the proper exercise thereof dependent upon notice
to the claimant. The entryman, however, was entitled to no more
than an opportunity to remedy the defect which rendered his entry
voidable, and if after being offered such opportunity he had failed to
respond and his entry had been canceled, he could not thereafter have
asserted a right to make another entry upon the ground that he had
not' exhausted his homestead right. Had: the entry been arbitrarily
canceled without notice because of. the defective affidavit, his home-.
stead right might, and probably would, have been restored. But the
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very idea of restoration presupposes exhaustion. and whatever the
rights. of claimant in this respect may have been does not alter the fact.
that by actual entry the right was exhausted.
There being no right of election in the entryman to avoid the effect
of an entry made under such circumstances, and that entry having
been canceled for other' reasons, attributable solely to his failure to
comply with.the law, and after due notice to him, he would not after
cancelation 'upon such grounds, be permitted to allege the voidability
of his entry as ground for. the restoration of his homestead right.
It follows from what has: been said that Smith, by making his original entry, though voidable, but which was; canceled f or other reasons,
attributable solely .to his failure to comply with the law, falls within
the doctrine announced in the case of John S. Owen (pra
for. the
reason that he had,: in: fact, nade an entry, and by so doing he,
exhausted his homestead right.. This being true the original entry
made by him constitutes a sufficient basis for the assertion of the additional right conferred by section 2306 of thedRevised Statutes..
The assignment of the said right toothe present holder thereof. being
in other respects regular, his application to. exercise the same should
be granted..:
The decision appealed from is, accordinglyhereby reversed.
DESERT-LAND ENTRY-FINAL PROOF-WATER RIGHT.

:

: -AVIDH. CArLi.:
The fact that it appears from the final proof that the water right of a desert-land
entryman, relied upon to effect reclamation of the land embraced in his entry,
is encumbered by a mortgage to secure the balance of the purchase price of said
right, will hot justify rejection of the proof, on the ground that the entryman
has not "anabsolute right to sufficient water to successfully irrigate the land,"
within the meaning of the departmental regulations, where it appears that the
ontryman is acting in good faith and the proof is in all other respects satisfactory.;

Acting Secretary.Ryan-to the Commissionerof the General Land Ofle,
(E. 0. P.)
(F L.:) .)September
29, 1906. David H. Chaplin has appealed to the Department from your office,
decision of April 12, 1906, holding for cancelation his desert-land entry
for the SE. 4 Sec. 34, T. 14 S., R. 13 E.s NE. I, Sec. 3, T. i5 S., R.t
13 E., Los Angeles land district, California, in the event, he failed to.
submit further and more satisfactory proof that he had an absolute
right to sufficient water to properly irrigate the land.
The entry in question was made October 2, 1901. Final proof was
submitted theieon June 20, 1904, at which time it developed that the
water right of Chaplin had been mortgaged, together with the land
embraced in his entry, to secure the balance of the purchase price of
said right, viz., $6-000. In a supplemental affidavit filed
the4with
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appeal Chaplin all6ges that the mortgage debt has been reduced to
$2,000. He further asserts that, by reason of the terms of his agree
ment with the mortgagee? he could not pay the balance due even if he
were financially able to do so, and can not therefore meet the requirements imposed by your office by removing the incumbrance. It is
this lien upon the water right which your office holds qualifies and
destroys the "absolute" character of the owiership thereof.
The only question presented is one touching the nature or quality
of the ownership of the right in question, which must be vested in the
entryman at the time he submits final proof, in order that such poof
may meet the essential requirements of the law under which the entry
was made. If the proof offered is sufficient for this purpose it must
be accepted.
J The statute itself nowhere directly defines the nature of the interest
in the water right which must be possest by the entryman. It prescribes the-amount which shall be expended in the reclamation, etc.,
of the land and recognizes expenditures made in the'acquisition of a
water rigbt as a part of the aggregate amount specified. The requirement that the entryman have an " absolute" right to sufficient water
to reclaim the land is not found in the language of the statute, but the
term is used in departmental circular of February 17, 1904 (32 L. D.,
456), in defining the nature of the ownership in the right to the water;
It is stated, thereinThat the entryman has an absolute right to.sufficient water to successfully irrigate
must in all cases be clearly established by
the land . . . . are essential facts whichr
the proofs.

A correct disposition of the case under consideration depends upon
a proper determination of the meaning of the word "absolute" as used
in said circular. The circular referred to must be construed in the
light of the statute upon which it rests and which it was intended to
explain from an administrative point of view. Unless the proper
administration thereof requires a narrow or technical onstruction of
the term such interpretation is unwarranted.
Blaekstone (Cooley Ed., Vol. 1, Book 2, p. 387) defines the term
absolute in its relation to personalty as'that-A

-

-

\

-where a man hath, solely and exclusively, and also the occupation of any movable
chattels; so that they cannot be transferred from him, or cease to be his, without his
own act or default.

As applied to the ownership.of realty the term is equally broad.
Now what does " sole owner" mean, or what did the parties understand thereby?
Evidently, we think, they meant, and must have understood, that the assured had
a fee-simple title. "Sole owner" must mean, it seems to us, that no one else has
or owns an interest in the real estate., If one should state that he was the sole
owner of real estate, describing it, the hearer would understand that he'owned all
there was or could be owned; that no one else had any interest therein. If one
should covenant in a-deed that he was the sole owner of the real-estate,such'a cove-
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nant would be broken if he owned a life-estate only. There is no distinction
betawen " sole owner" andthe owner of an " absolute interest" in real estate. A
sole interest and absolute interest mean the same thing. [Garver, administrator v.
IH'awkeye Ins. Co. (69 Iowa, 202).]
See also Words and Phrases Judicially Defined (Vol. 1, 39) and cases
cited.
The terms "vested" and "absolute
used as meaning the same in law.

are oft en, as applied to realty,

If the natire of the:interest, ownership or estate which may be had in real property, as above described, is considered it will be found that it is divided into ested
and contingent..
. according as it is absolute or uncertain.
[Washburn Real
Prop., 4th Ed., Vol. 1, p. 34.].
Unless administrative policy clearly requires a difierent application.
'of the term, its use in. a sense more restricted than that adopted by
the courts would amount to little less than a curtailment of the rights
conferred by the statute thru the instrumentality of "judicial legislatiop." Such a result is to be carefully avoided at all times, even in
construing the specific language of -the statute, and where it is likely
to follow from a narrow construction of a term notused in the act
itself, but only adopted and applied by the administrative department
as a necessary incident to the correct application of the law, such construction is all the more to be avoided.
In the opinion of the Department the definition of the term adopted
and followed by the courts need not be limited in order to ompel a

strict compliance with the law in cases similar to the one under con-

sideration. Under that definition and the laws of the State of California it is clear the owner of property does not by mortgage divest
himself of any interest therein nor change the nature or character of
.his ownership.; A lien only is created by mortgage and the rights of
the mortgagor to the control, possession and disposition of the mortgaged property cannot be defeated except by default and foreclosure.
The mortgagor's interest cannot be disturbed "without his own act or
default." His interest, if absolute before the giving of the mortgage,
remains the same until defeated by. foreclosure; The vesting of' the
estate or interest in Chaplin was not' prevented by the giving of the
mortgage at the' time of purchase. His interest in the right is an
absolute one within the definition of Blackstone.
The absolute interest referred to in departmental circular of February 14, 1904, sTpria, was not intended t mean an interest whose perpetual continuance in the claimant was assured. Reference was rather
to the land itself, the aim being to require a showing that a sufficient,
permanent water supply had been obtained for the purposes of reclamation, regardless of whether the ownrship thereof might or might
not remain forever 'in the claimant. If the water and the right be
annexed to the land the continued ownership thereof by the original
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claimant is immaterial and not to be expected. The question, moreover, is largely one which must be considered in connection with the
facts presented by each particularcase. Though the right were legally
vested in the claimant but so encumbered as to raise a suspicion touching the good faith of the, transaction which the other facts tended to
confirm, the good faith of the' claimant would become the subject of
inquiry, which proof or disproof of bona de. ownership of the water
right would tend to establish or refute.
However, in the case at bar, the other facts disclosed clearly evideuce the good faith of the claimant. His expenditures have been far
in excess of the amount required by the statute. . Nearly the whole area covered by his entry is under cultivation and e is evidently
making an honest attempt to remove the lien against the land and
the water right. In view of all this, the Department is of opinion
his showing with respect to' the ownership of the right to sufficient
"water to successfully irrigate the land" is sufficient, and in the
absence of other objection the proof offered should be accepted.
The decision appealed from is accordingly hereby reversed.
SOLDIERS' ADDITIONAL APPLICATION-WITfIDRAWAL FOR FORESTRY

PIRPOSES.
BLAIR B RWELL.
An application to. make soldiers' additional entry, in attempted substitution for a
similar application theretofore filed and rejected for invalidity, can not be
accepted in the face of an intervening withdrawal for forestry purposes; nor can
the original invalid application, held for rejection prior to the creation of the
forest reserve embracing the land, be regarded as a "lawful filing" within the
meaning of- the exception in the proclamation establishing the reserve.

'Acting Secretary Ryan to the C omnissiozer of the General LandOffice,
(C. J. G.)
(F. L. C.)
' September, 9, 1906.
An appeal has been filed by Blair Burwell from the decision of your
office of February 4A, 1906, rejecting his application to enter, under
section 2306 of the Revised Statutes, the SE. - SE. i, Sec. 8, and SE.
SE. i, Sec. 16, T. 37 N.," R. W., Durango, Colorado.
February 21, 1903, Burwell, as assignee of John W. Mann, made
application to enter the above-described tract, based on Mann's service
in the army of the United States and homestead entry alleged to have:
been made' by him in 1870 at Washington, Arkansas.. October 12,
1904, your office rejected the application on the ground that the iden'tity of the soldier with 'the homestead entryman had not been sufficiently established.- Altho Burwell was afforded opportunity for
appeal, and extension of time was, upon request, granted within which
to procure and submit "new and additional evidence"in support of
his application, no further action appears to have been taken byhim
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along those lines. September 26, 1905, the local offlicers transmitted
an application by Burwell, as assignee of Levi W. Simnons, to make
soldiers' additional entry of the tract originally applied foi, basedon
the militarv service of said Simmons and homestead entry made by
him in 1866 at Topeka, Kansas. 'After rediting the fact of his original
application and its rejection by yofir office, Burwell stated that he
desired to file his application, based on Simmons's right, in substitution
for the rejected application made as assignee of Mann, and asked that
the same be considered as of the date of the original application, "in
accordance with the case of Robeson T.'White, 30'L. D., 61." He also
asked that all papers in connection with the Mann case be returned to
his attorney, reserving the right to subsequently locate Mann's soldiers'
additional right on other lands, provided proper showing should be
made in conformity with the requirements of your office.
In the decision appealed from your office held that by reason of the
substituted application the decision of October 12, 1904, rejecting the
application of Burwell based on the Mann right, became final, said
application finally rejected, and as the validity of said right hadi not
been established, refused the request for the return of the papers.
The township in which the land in question is situated was reserved
April 2, 1903,. for the San Juan forest reserve, and was permnanently
withdrawn for such purpose by executive proclamation of June 3,
1905, in which were excepted from the force and effect of said
proclamationall the lands which have been, prior to the date hereof, embraced in any legal entry
or covered by any lawful filing duly of record-in the proper United States Land Office,
or upon which any valid settlement has been made pursuant to law, and. the statutory period within which to make entry or filing of record has not expired: Provided,
that this exception shall not continue to apply to any particula tract of land unless
the entrymran, settler or claimant continues to comply with the law~ under which the
entry, filing-or settlement was made..

Your office rejected the application based on the Simmons right for
the reasonThe first above described application was filed in your office on February 21, 1903,
* which was prior to said temporary withdrawal and to the President's proclamation
of June 3, 1905, but as the alleged soldier's right upon which it was based is invalid,
it was not a " lwful filing" and can therefore have no effect to except the land covered thereby from.said permanent withdrawal, and as said substituted application
was filed subsequent to sch withdrawal, it can have effect only from the time it was
filed in your office, September 23, 1905, at which time the land was no longer subject
to such appropriation. See Peter M. Collins, 33 L. D., 350.

In the appeal here it is urged that the filing of the substituted
application by Burwell was not a new application or an abandonment
of his former application; that he'mnerely submitted a valid consideratien to be applied on the old application in place of the original consideration offered and found to be bad. In this contention the White-
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case, .Sprd, is cited and relied upon exclusively. A careful examination will disclose a clear distinction between the facts of the two cases.
: In the White case the claimant had a preference right of entry under
* the act of May14, 1880 (21 Stat., 140), by reason of a successful coDtest of aformer entry. In an attempt to exercise this preference
right White used the soldiers' additional right of one Carver, which:
was in fact valid, but as there was some question as to its validity, he
tendered as a substitute the additional right of one Pugh, which was
* also valid. Your office held that tender of the Pugh right was a
* waiver of White's claim under the Carver right, and that therefore
the intervening settlement, of one Moran defeated':entry under the
Pugh r~ight. The Department held that the intention to claim benefit
of and attempt to exercise his preference right was the material and
controlling fact in White's case; that "in what manner or by what
consideration the government should be satisfied for the lan.d was only
imatter of incident to the essential and principal thing-the xer6ise'of
his preference right of entry;"' that having claim ed and exercised his
preference right, rights under the, Carver certificate were not abandoned by the tender of, the Pugh certificate when question arose as to
the validity of the former; that had the Carver right been in fact
invalid White would be allowed to save his preference right and cure
such invalidity by substituting a good consideration; and that as: he
had been misled into giving two considerations for his entry,:he might
withdraw either. The ruling in that case obviously is not controlling
:in this one. Here Burwell had no antecedent right in the attempted
exercise of which he, made his original application. Besides, at the
time White applied to substitute, no action had been taken on his
original application, while here the former application of Burwell
had been finally rejected prior to the withdrawal of the land for forestry purposes. In no true sense can the first application of Burwell
be regarded as a valid or lawful filing within the meaning of theexception provided for in the executive proclamation Which included
the land in the withdrawal for the forest reserve, for the invalidity in
the additional right offered as base for said application went to the
*
essence of the transaction which was an original one and not in the
exercise of a vested preference right. The application based on the
Simmons right was:necessarily a new one, the old application having
been finally rejected; consequently there was no' pending application
at date of the creation of the forest reserve.: For the same reason,
said application could not be treated as an amendment of the old, and
owing to the intervening withdrawal for forestry purposes, substitution either of application or consideration was absolutely inhibited.
For these reasons, among thers, the application of Burwell, based
on the Simmons right, can not be considered as of the date of his
original application.
The decision of your office herein was proper and is hereby affirmed.
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THE PUBLIC. LANDS.

SUGGESTIONS TO HOMESTEADERS AND FERSONS DESIRING TO MAKE
HOMESTEAD ENTRIES.i
CIRCULAR.
C
DEPARTMENT OF THE INTERIOR,
GENERAL: LAND OFFICE,

D

:
-

:W7ashington, D. C., August 4,1906.,
1. Persons desiting to make homestead entries should first fully
inform themselves as to the character and quality of the lands they
desire to enter,I and should in no case apply to enter until they have
visited and fully examined each legal subdivision for which they
make application, as satisfactory information as to the character ind
occupancy of public lands can not be obtained in any other way.-As each applicant is required to swear that he is well acquainted
with the character of the land described in his application, and as all
entries are made subject to the rights of prior settlers, the applicant
can not make. the, affidavit that, he is acquainted with the character
of the land, or be sure that the land is not already. appropriated by
a settler, until after he has actually inspected it.
Information as to whether a particular tract of land is subject to
entry may be obtained from the register or receiver of: the land district in which the tract is located, either thru verbal or written inquiry, but these officers must, not be expected to give .information
as to the character and quality, of

nentered land or to .. furnish

extended lists of lands subject to ,entry, except thiru plats and digrams which they are authorized to make and sell as follows:
$1.00
For a township diagram showing entered land only…____
For a township plat showing form of entries, names of claimants, and
---- 2. 00
___
character of: entriesFor a township plat showing form of entries, names of claimants, char3.00
acter of entry, and number_
For a township plat showing form of entries, names of claimants, character of entry, number, and date of filing or entry, together with to-pography, etc -

_____----

_--

_--

__-----

4.00

A list showin' the general character of all the public lands remaining unentered in the various counties of the public-land States on
: the 3Qth day of the preceding June may be-obtained at any time
by addressing " The Conunissioner of the General Land OfficeX
*- A;:Washington, D. C."
All blank forms of affidavits and other papers needed in making
*
application to enter or in -making final proofs can' be obtained by
-* 0 : applicants and etrymen from the land office for the -district in
wihlch the land lies.
2. Kind of lands subject to homestead entry.-All unappropriated
surveyed public lands are subject to homestead entry if they are
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not mineral or saline in character and are not occupied for the purposes of trade or business and have not been embraced within the
limits of any withdiawal, reservation, or incorporated town or city;
but homestead entries on lands within certain areas (such as lands
in Alaska, and lands withdrawn under the reclamation act, certain
ceded Indian lands, and lands- within abandoned militarv reservations, etc.) must be entered subject to the particular requirement
of the laws under which such lands were opened to entry.. None
of these particular requirements are set out in these suggestions, but:
information as to them may be obtained by either verbal or written
inquiries addressed to the register and receiver of the land office of
the district in which such lands are situated.
HOW CLAIM S .UNDER

-

THE HOMESTEAD LAW ORIGINATE.

3. Claims under homestead laws may be initiated either by settlement on surveyed or unsurveyed lands of the kind mentioned in
the foregoing paragraph, or by the'filing of a soldier's or sailor's
declaratory statement, or by the. presentation of an application to
enter any surveyed lands of that kind.
4. Settlements may be made under the homestead laws by all persons qualified to make either an original or a second homestead entry
of the kind mentioned in paragraphs 6 and 13, and in order to make
settlement the settler must personally go upon and iprove or
establish residence on the land he desires. By making settlement
in this way, the settler gains an exclusive right to enter the lands
settled upon as against all other persoiis, but not as against the
Government should the lands be withdrawn by it for other purposes.
A settlement made on any part of a surveyed technical quarter
section gives the settler the right to enter-all of that quarter section
which is then subject to settlement, altho he may not place improvements on each 40-acre subdivision; but if the settler desires to initiate a claim to surveyed tracts which form a part of more than one
technical quarter section he should perform some act of settlement-that is, make some improvement-on each of the smallest legal subdivisions desired. When settlement is made. on unsurveyed lands,
the settler must plainly mark the boundaries of all the lands claimed
by him..
Settlement must be made by the settler in person and can not be
made by his agent, and each settler must:, within a reasonable time
after making his settlement, establish and thereafter continuously
maintain an actual residence on the land, and if he, or his heirs or
deviseds, fail to do this, or if he, or his'heirs or devisees, fail to make
entry within three months from the timeIhe first settles on surveyed
lands, or within three months from the, filing in the local land office
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of the plat of the urvey of unsurveyed lands on which he made
settlement, the exclusive right of making entry of the lands. settled
on will' be -lost and' the lands will become subject to entry by the
first qualified applicant.
5. Soldiers' and sailors' declaratory statements may be filed in the
land office for the district in which the lands desired are located bv
any persons who have been honorably discharged after ninety days'
service in the Army or Navy of the United States during the war of
the rebellion or duringthe Spanish-Anerican war or the Philippine
insurrection. Declaratory statements of this character may be filed
either by the soldier or sailor in person or thru his agent acting
under a proper power of attorney, but the soldier or sailor must
make entry of the land in person, and not thru his agent, within
six nionths from the filing of his declaratory statement, "or he may
make entry in person without first filing a declaratory statement if
he so chooses. The application to enter may be presented to the
land- office thru the mails or otherwise, but the declaratory statement must be presented at the land office in person, either by the
soldier or sailor, or by his agent, and can not be sent thru the mails.
BY WHOMI HOMESTEAD ENTRIES MAY BE MADE.

6. Homestead entries may be made for a quarter section or less
-by any person who does not come within either of the following
classes:
(a) Married women, except as hereinafter stated.
(b). Persons who have already made- homestead entry, except as!
*
hereinafter stated.
*
(c) Foreign-born persons who have not declared their intention
to become citizens of the United States.
(d) Persons who are the owners of more than 160 acres of land
in the United States.
(e) Persons under the age of 21 years who are not heads of families,
except ninors' who make entry as- heirs, as hereinafter mentioned,
or who have served in the Army or Navy for at least fourteen days.
(f) Persons who have acquired title to or are claiming under any
*
of the agricultural public land laws,. thr settlement or entry made
since August 30, 1890, any other lands which, with the lands last
applied for, would amount in the aggregate to more than 320 acres.
7. A married wonan, who has all of the other qualifications of a
homesteader, may make a homestead entry under any one of the
following conditions:
(a) Where she has been actually deserted by her husband.
*
(b) Where her husband is incapacitated by disease or otherwise
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from earning a support for his family and the wife is really the head
and main support of the family.
(c) Where the husband is confined in apenitentiary and she is
* actually the head of the family.
- (d) Where the married woman is the heir of a settler or contestant
*
who dies before making entry.
(e) Where a married woman made improvements and resided on
the lands applied for; before her marriage, she may enter them
after marriage if her husband is not holding other lands under an
unperfected homestead entry at the time she applies to make entry.
A married woman can not make entry under any of these condi.
tions unless the laws of the State where the lands applied for are
situated give her the right to acquire and hold title to lands as a
femnie sole.
8. If an entryman deserts his wife and abandons the land covered.
by his entry, his, wife then has:the exclusive right to contest theentry if she has continued to reside on the land, and on securing its
*
cancelatioi she may enter the land in her own right, or she may
continue her residence and make proof in the name of and as the
agent for-her husband, and patent will issue to him.
9. If an entrynman deserts his miinor children and abandons his
entry after the death of his wife, the children have the same rights
the wife could have exercised had, she been deserted during her
lifetime.
10. if a husband and wife are each holding an original entry or a
second entry at the same time, they must relinquish one of the entries.
unless one of them holds an entry as the heir of a former ntryman,
settler, or contestant. In cases where they can not hold both entries,
they may elect which one they will retain and relinquish the other.
II. The unmnarried widows of soldiers and sailors who were honorably discharged after ninety days' actual service during the war of,
the rebellion, or the Spanish-AmericIan war, or the Philippine insurrection, may make entry as such widows, if their husbands died
WMithout making entry; but av widow may make entry in her own
right as an unmarried woman, regardless of the fact that her husband
may have made entry, but she can not claim credit for her husband's
service.
12. A person serving in the Army or Navy of the United States nay
:
make a homestead entry, if somie member of his family is residing
on the lands applied for, and the application. and accompanying
affidavits may be executed before the officer commanding the branch
of the service in which he is engaged.
13. Seconid homestead entries for a quarter section or a smaller
legal subdivision of public lands may be made, under statutes spe-

DECISIONS. RELATING TO THE PUBLIC LANDS.

191 T:

*cifically authorizing such entries, by the following classes of persons,
if they are otherwise qualified to make entrv:
(a) By a former entryinan who commuted his entry prior to June
5, 1900.:
(b) By homestead entrymen who, prior to May 17, 1900, paid for
lands to which they would have been afterwards entitled to receive
a patent without payment, under the " Free homes act."
(c) By any homesteader who forfeited- his original entry prior to
April 28, 1904, for the reason that he was unable-to perfect it because
of some unavoidable complication in his business or personal affairs,
or because he was honestly mistaken in the character of 'the lands;
but no such entryman is entitled to make a second entry if he relin-'
quished his original entry for a consideration.
(d) Any person who has already made final proof for less than
one hundred and sixty acres under the homestead laws may, if he is
otherwise qualified, make a second or additional homestead -entry
for such an amount of public lands as will, when added to the land
for which he has already made proof, not exceed in' the aggregate
160 acres.
(e) Persons whose original entries have failed thru no fault of
-their own may, under certain circumstances, be permitted to make
second entries, if they have not relinquished their original entries
for a consideration, altho there is no specific statute which authorizes the making of second entries under such circumstances. There
are not -many conditions under which second entries of this kind.
can be made, and any person who feels that he is entitled to make
such an entry can only have that question determined by presenting' an application to enter specified lands, and accompany that
application by a corroborated affidavit fully setting forth the grounds
on which he claims that privilege.
14. An additional homestead entry may be made by a person for
such an amount of public lands adjoining lands then held and resided
-upon by him under his original entry as will, when added to such
adjoining lands, not- exceed in, the, aggregate 160 acres. An entry
of this kind may be made by any person who has not acquired title
to and is not, at the date of his application, laining under any of
the agricultural public-lands laws, thru a settlement or entry madc
since August 30, 1890, any other lands which, with the lands then
applied for, would exceed i the aggregate 320 acres; but the applicant will not be required to show any of the other qualifications of a
homestead entryman.
15. An adjoining farm entry may be made for' such an amount of
-public lands lying contiguous to lands owned and resided upon by
the applicant as will not, with the lands so owned and resided upon,'
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exceed in the aggregate 160 acres; but n person will be entitled to
make entry of this kind who is not qualified to make an original
homestead entry.
HOW HOMESTEAD ENTRIES ARE MADE.

16. A homestead entry may be made bv the presentation to the.
land office of the district in which the desired lands are situated
of an application properly prepared on blank forms prescribed for
that purpose and sworn to before either the register or the receiver,or before a United States commissioner; or a United States court
commissioner, or a judge or a clerk of a court of record, in. the county
or parish in which the land lies, or before any officer of the classes
named who resides in the land district and nearest and most accessible to the land, altho he mav reside outside of the county in which
the land is situated.
17. Each application to enter and the affidavits accompanying it
nust recite all the facts necessary to show that the applicant is ac-.
quainted with the land; that the land is not, to the applicant's knowledge, either saline or mineral in character; that the applicant possesses all of the qualifications of a homestead entryman; that the
application is honestly and in good faith made for the purpose of
actual settlement and cultivation, and not for the benefit of any
other person, persons, or corporation; that the applicant will faithfully and honestly endeavor to comply with the requirements of the
law as to settlement, residence, and cultivation necessary to acquire
title to the land applied for; that the applicant is not acting as the
* agent of any person, persons, corporation, or syndicate in making
such entry, nor in collusion with any person, corporation, or syndicate to give them the benefit of the land entered or any part thereof;
that the application is not made. for the purpose of speculation, but
in good faith to obtain a home for the applicant, and that the applicant has not directly or indirectly made, and will not make,' any.
agreement or contract in an way or manner with any person or
persons, corporation, or syndicate whatsoever by which- the. title he
may acquire from the Government to the lands applied for shall
inure, in whole or in part, to the benefit of any person except hiinself.
18. All applications to make second homestead entries must, in
addition to the facts specified in the preceding paragraph, show
the number and date of the applicant's original entry, the name of
the land office where the original entry was made, and the description of the land covered by it, and it should state fully all of the facts
which entitle the applicant to make a second entry.
19.. All applications-by persons claiming as settlers must, in addition to the facts required in paragraph 21, state the date and describe
a

:

-
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the acts of settlement under which they claim a preferred right of
entry, and applications by the widows, devisees, or heirs of settlers
must state facts showing the death of the settler and their right to
make entry; that the settler was qualified to make entry at the
time of his death, and that the heirs or devisees applying to enter
are citizens of the United States, or have declared their intentions: to
become such citizens, but they are not required, to state facts showing any other ualifications .of a homestead entryman ,and the fact
that they have made a former entry will not prevent them froli
making an entry as such: heirs or devisees, nor will the fact that a
person. has made- entry as the heir or devisee of the settler prevent
him from making an entry in his own individual right, if he is otherwise qualified to do so.
20. All applications by soldiers, sailors, or their widows, or the
guardians of their minor children should be accompanied by proper
evidence of the soldier's or sailor's service and discharge, and of the
fact that the soldier or sailor had not, prior to his death, made an
entryJin his own right. The application of the widow of the soldier
or the sailor must also show that she has remained unmarried, and
applications for children -of soldiers or sailors must show that the
father died without: having ma-de entry that the mother died or
remarried without. making entry, and that the person applying to
make entry for them is their legally appointed guardian.

*

RIGHTSOF HEIRS UNDER THE HOMESTEAD LAWS.

21. If a homestead settler dies before he makes entry, his widow
has the exclusive right to enter the lands covered by his settlement,
and if there be no widow, then any person to whom he has devised
his settlement rights by proper will has the exclusive rightto make
the entry;- but if a settler dies leaving neither widow norwill, -then
the right to enter the lands covered by his settlement passes to: the
yersons who are named as his heirs by the laws of the State in Which
the land lies. The persons to whom the settler's right of entry passes
must make entry within the time named in paragraph 4 or they will
forfeit their right to the next qualified applicant. They may, however, make entry after that time if-no other qualified person has
appliedto enter the lands.
:22. If a homestead entryman dies before making ftnal proof his
rights under his entry will pass to his widw ;- but if there be no
widow, and the entryman's children are all minors, the rights to a
- Patent vests at once in them, -or the lands may be sold for their
benefit in the manner in which -other-lands belonging to minors are
sold under the laws of the State or Territorv in which the lards
are located.
580-vot 36-06 M-13

-

-
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:If the children of a deceased entryman are hot all minors and. his
wife is dead, his rights ider his entry pass -to the person to whom
:such rights were devised by the entryman's. will, but if an entryman
dies without leaving either a widow or a will, and his children are
not all minors, his rights under. his entry will pass to the persons
who are his heirs under the laws of the State or Territory where
the lands are situated.

23. If a contestant dies after having secured the cancelation o an:
entry of any kind, his right as a successful contestant to nake entry
passes to hisheirs; but if a contestant dies-before he, has secured t-h e
cancelation of the entry he has' contested his heit rnay continu'e the
p?rosecution of his contest and make entry if they succeed in securing
the cancelation of the entry contested.
No foreign-born person can claim rights as heirs under the home. stead laws unless they have become: citizens of the United States,
except that aliens' who 'have declared their 'intentions to become
citizens may make entry as 'the, heirs or, devisees of settlers or
contestants.
24. M1inor children of soldiers or sailors who.have been hororably
discharged after' ninety days' 'actual service during the war of the
* rebellion, the Spanish-Anerican war, or the iPhilippine insurrection
may make a joint entry, thru their guardian, if their fathers failed
to make homestead entry and their mothers have died or remarried
without making entry after their father's death..
RESIDENCE AND

*

CUTIVATION.

25. The residence and cultivation required by the homestead law
means a continuous -maintenance of an: actual home on the land
entered to the exclusion of a home elsewhere, and continuous annual
cultivation of some portion of the land. A mere temporary sojourn
on the land, followed by occasional visits to it once, in six months or
oftener, will' not satisfy the requirements of the homestead law, and
may result in the cancelation of the'entry.
26. No specified amou nt of either cultivation or improvements is
required,'but there must in all cases be such continuous improvement
and such actual cultivation; as will show the 'good faith of the' entry-:
man. Lands covered by homestead entry rnay be .used for grazing
purposes if they are more valuable, for pasture than for cultivation
to crops.' When lands of this character are u'sed in good faith .for
pasturage, actual grazing will be accepted in'lieu of actual cultivation. The fact that lands covered by homestead entries are of such
character that they can not be profitably cultivated or pastured 'Will
not be accepted as an excuse for failure to either cultivate'or graze
them.
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27. Actual residence on the lands entered must begin within Six
months from' the date of all homestead: entries, except additional
entries and adjoining farm entries of: the character mentioned in
paragraphs 14 and 15, and residence with improvements and annual
cultivation must continue until the entry is five years old, except in
cases hereafter mentioned, but. all entrymen who actually resided
upon. and cultivated lands entered by them prior to making such
entries may make final proof, at any time after ntryh when they can
show five years' residence and cultivation.
:<0Undr certain circupmistances, eaves of absene may be granted in
the. manner ,pitedoi4 in paragraph 36 of:these suggestions,'but
,the .enryman, ,p ,not claim Credit, for residence during the tme he
is absent under such leave.
28. Resictetce and ciultiation by oldiers nd sdilrs of the classes
mentioned i paragraph, 5-must begin within six inonths.fr;it the
time they. f,,e their declaratory statememits regardless of th'e' time
.kwhen they make. entry under such statement, but if they:make entry
without filing a declaratory statement they must begin their residence within six months from the date of such &nitry, 4nd residence
thus established must continue ingoodfaith, withnt
:and annual cultivation for at least. one year, but after one year's
residence and cultivation the soldier or sailor is eititled to credit-on
the remainder of, the five-year period for the term of his actual naval'
or military service, or if he was discharged from the Army or ,Navy
because of wounds received or disabilities incurred in, the line of
duty he is entitled to credit for the whole term of his enlistment.
29. A
. soldier or sailor making. entry during his enlistmefnt in time
of peace is, not required to-reside personally' on, the :Iand, kt may
receive patent if his family maintain the necessary residence and
cultivation until the entry is five years old'or-until it'has beon commuted, but a soldier or sailor is not entitled to credit on accoult of
his military service in time of peace.
30.. Widows and minor orphan children of soldiers and sailors who
make entrt as such widows and children must begin their residence
and' cultivation on. the lIands entered by themwithin six months
from the dates of their entries, or the' filing of declaratory statement,
and' thereafter: continue both residence and cultivation for such
period as will, when added to the' time of their husbands' or fathers'
military or naval service, amount to five vears from the date of the
entry, and if the husbands or fathers either died in, the service or
were discharged on account of wounds or disabilities incurred in the
line of duty, credit for the whole term, of their enlistment, not to
exceed four years, may be taken, but no patent will issue to 'such
widows or children until there has been residence; and cultivation by.
them for at least one year.

-.
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'31. Persons who) }mle entry as heirs of settlers or contestants are
not required to both reside upon 'and cultivate the land entered by
them, but they mustv
within six months from the- dates of their entries'
begin and thereafter 'continuously 'maintain either residence or cultivation on the land entered by them for the required five-year period.
unless their-entries are sooner commuted.
32. The widows, hrs, or devisees of a homestead entryman, who
dies before heearns patent, are not required to both reside upon and

-

X

cultivate the lands covered by-.his. entry, but they'm:ust within six
months after the death of the entryman begin either residence or
cultivation on the land covered:by. the entry., and thereafter continuously maintain their residence or cultivation for such a period of
time as will, when added to the time during which the entrvman
complied with the law, amount in the aggregate to the required ive
years,' unless they sooner commute the entry.
'33. Hlomestead entrymeh. 'who have been' elected or'appointed to
either a Federal, State, or county office after they have made entry
and established an actual residence on the land 'covered by their
entries arenot required to continue such 'residenee during their term
of office, if the discharge of their' bona fde official duties necessarily
requires them to reside elsewhere than upon the land; but they must
continue their cultivation and improvements for the required length
:of 'time.:
: .
:
:
'A person who makes entry after he has been elected or appointed
to office is not excused from maintaining residence, but must comply
with the law in the same manner as tho he had 'not been elected or
appointed.
34. Neither residence nor cultivation is
on
orequired
lands covered
by an adjoining farm entry,'or anadditional entry of the kinds mentioned in paragraphs 14 and 15; but a person who mnakes an adjoining
farm -entry; is not entitled to a patent until he has continued his
residence and cultivation, for the full' five years, on the adjoining
lands owned by him- -at 'the' time he made entry or on the lands entered by him, unless he sooner commutes his -entry after 'fourteen
months' residence on either the entered lands or the adjoining lands
owned'by him. A person who'has made an' additional entry for lands
adjoining his original entryis not entitled to 'a patent to the lands so
entered until he has earned a patent torthe adjacent lands embraced
in his original homestead entry, but if he has earned a patent under
his original entry at the time'he makes his additional homestead entry
he is entitled at once to a patent under the additional entry.
35. Neither residence nor cultivdtion"by dn insane homesteadientryman is necessary if such entryman made entry before he became
insahe and complied 'with the requirements of the law up to 'the
time his insanity began.
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LEAVES OF: ABSENCE.;

36. Leaves, of absence for one year or less may be granted to entryimen who -have: established actual residence on: the lands entered'by
tlhem in all cases- where total or, partial failure orf destruction' of
crops3 . sickness, or- other unavoidable casualty has prevented, the
entryman from -suppbrting himself and those dependent upon- him
by; a.culti'vation ofl-the land;
Applications for -leave of absenee should- be-addrest to the register
and receiver of the land office where the entry. was made, and, should
clearly set forth:
(a) The number- and date of the entroy, a description of the- lands
entered, the date-of the establishment of his residence-on the land and
the extent and character of the- improvements and cultivations made
by, the ap plicant.
(b) The kindof -crops which failedi:or- were- destr oyed and the cause
and extent of such-failure or destruction.
(c) The kind and extent of the sickness,-disease, or injury assigned,:
andt-lhe-extent to-which-the entryman was. prevented- from contintuing
his. residence upon the land, and, if practicable,, a- certificate- signeod
by a reliable physician, as-to such sickness, disease, or inj ury, should
be furnished.
4)(d)The character, cause, and extent of. any. unavoidable casualty
which may be made the basis of the application.
(e) The. dates. frpm: which and, to which the, leave of absence is
requested.
-

-

COMMUTATION, OF HOME$TEAD; ENT RIES-

37. All origipal,. second,, and additional homestead,- and; adioining farm etries, may be commuted,; except -such entries as are ade
under particular laws, which forbid their commutation.
Whei actual residence has been established within six months
from the date of. a homestead entry, and continued with such cultivation and, improvements as, show; the good faith of the entryman until
the entry :is fourteen months old,: or where residence and cultivation
was .established and- begun before the entry was allbwel
-hasbeen actually continued in good faith- with. actual improvements for
fourteen months, the entryman, or his widow,heirs, or devisees, may
obtain. patent::by proving such residence and; cultivation. in. the
manner in which final: proofs are made, and.'by paying the cost of
such proof, the land-office fees, and the :price of the land, which is
$1.25 per acre for lands outside.of the limits of railroad grants and
$2.50 per acre; for lands within the granted limits, exceptas to certain
lands which were opened. undex statutes which, require payment, of a
price different from that7-here mentioned.
-

-and

-
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HOMESTEAD FINAL AND COMM3IUTATION PROOF.

38. Either final or commutation proof may be made at any Jtime
when it can be shown that residence and cultivation have been
maintained in good faith for the required length of time, but f-final
proof is not made within seven years from the date of a homestead
entry the entry will be canceled unless some good excuse for the
failure to make the proof within the seven years is given with satisfactory final proof as to the required residence and cultivation made
after the expiration of the seven years.
39. By whont prooflrmay be offered.-Finai proof 'must be made by
the entrymen themselves, or by their widows, heirs, or devisees, -and
* i: can not be ade by their agents, attorneys in fact, administrators, or
executors, except in the following cases :
X
(a)' If an entryman becomes insane after making his entry;' patent
will issue to the entryman on proof by his guardian, or other lkgal'
representative, that the entiyman had complied with the law up to'
the time his insanity began.
(b) If a person has made a homestead 'entrv and'afterwards died
while he was serving as a soldier or a sailor during the' Spanish-'
American
:
war or the Philippine insurrection, patent 'will issue upon
proof made bt his widow, 'if unmarried, or in case of her death or
marriage, then his minor orphan children, or his, or their legal
'

representatives.
(c) Where entries have been made for orphan ninor children' of
soldiers or sailors, proof may be offered by their guardian, if any, if
the children are still minors at the time the proof should be made.
(d) When an entryman'lhasabandoned the land covered by his
entry, and deserted his wife, she may make final or commutation
proof as. his agent, or,. if his wife be dead ad the entvyman has
deserted his minor children, they may make the same proof as his
agent, and patent will issue in the name of the entryman.
(e) When. an entryman- dies leaving childre nall of whom are.
minors,. and both parents are, dead, the executo r administrator of
, the entryran, or the guardian of the,' children, mnay, at any time
within two years after the death of the surviving parent, sell the
land for -the benefit of the children by proper proceedings in the
proper local court, and patent will issue to the purchaser; but if the
land is not so sold patent will issue to the minors upon .prdof of death,
heirship, and' minority, being made by such administrator or

guardian.

:

40. How proofs may be' made.-Final or commutation proofs may
be made before.any of the officers mentioned in paragraph 20, as
being authorized to' administer oaths to applicants.
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Any persons desiring to make homestead proof should first forward a written notice of his desire to the register and receiver of the
land office, giving his post-office address,:the number of his entry, the,
name and official title of the officer before whom he desires to make
proof, the place at #hich the proof is to be made, and the name and
post-office addresses' of. at least four of his neighbors who can testify
from their own knowledge as to facts which will show that he has in
'good faith complied with all the requirements of the law.
41. Publication'fees.-The
ntryman should,: at the time he informs the register of his desire to. make final proof, forward to, the
receiver sufficient money to pay the newspaper for publishing the.
notice, which fees will not exceed the fees.pr.ovided bv the State laws
for- the publication of legal notices of a similar kind. If the entrv-man does not forward the money to pay these fees he may forword a
statement from the publisher of the paper,. in which the notice is to
be published, 'showing that he.has arranged with the publisher for
the payment of the fees.
42. Duty'of offie8rsbefore whom proofs are made.-On receipt of
the notice mentioied'in thet preceding paragraph,: the register will
issue a notice naming the time, place, and officer before whom the.
proof is to be made and cause the same to be published once a week
for five consecutive weeks in a newspaper. of established character
and general circulation published.nearest the land, and also post a
copy 'of the notice in a conspicuous place in his office.
On the day named in the notice the entryman: must appear before
the: officer designated to take proof with at least two of the witnesses
named in the notice; but if for any reason the entryman and his wit-.
nesses are unable to appear on* the date named, the officer should continue the case from day to day until the expiration of ten days, and
the proof may be taken on any day within that time when the entryman and his witnesses appear, but they should, if it is at all possible
to do so, appear on the day mentioned in the notice. Entrynten are
advised that they should, whenever it is possible to do o, offer their
proofs before- the. register or receiver, as it may be found necessary
to refer all proofs made before other officers to a special agent for
investigation and report before patent can-issue, while, if the proofs
are made before the register or receiver, there is less likelihood of this
being done, and there is less probability of the proofs beig incorrectlyi taken. By making proof before the register or receiver the
entryman will 'also save the fees which they are required to pa.y other
officers, as they will be required under the law to pay the register and
receiver the same amount of fees in each case, regardless of the fact
that the proof may 'have been taken before some other officer.
Entrymei are cautioned against improvidently and improperly
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commuting their entries, and are earned that any false statement
made in either their commutation or final proof may result in their
indictment and punishment for the crime of perjury.>
43. Fees and com'missions.-When a homesteader applies to make
entry he must pay in cash to the receiver a fee of $5 if his entry is.for
80 acres or less, or $10 if he 'enters more than 80 acres, and in addition to this fee he must pay, both at the time he makes entry and
final proof, a co missicin of $1 for each 40-acre tract entered outside
of the limits of a railroad grant' and $2 for each.40-acre tract entered
within such limits. On all final proofs made before either the register or the receiver or before any other: officer authorized to-, take
proofs, the register and receiver are. entitled, to receive IS cents for
each one hundred words reduced to writing, and no proof can be
accepted' or' approved until all fees have been paid.
In all cases where lands are entered under the homestead laws
in 'Arizona,- California, Colorado, Idah , Montana, Nevada, New
Mexico, Oregon, Utah, Washington, and Wyoming the. commissin
due to the register and receiver on entries-and final proofs, and the
testimony fees under final proofs, are 50 per cent more than those
above specified; but the entry fee of $5 or $10, as 'the case may be,
remains the same in all the States. United States commissioners,: United 'States. court. commissioners,
judges; and clerks are not entitled to receive a greater sum than 25
cents for each oath administered by them,, except that. they are entitled to receive $1 for administering the oath to each entryman andeach final prof witness to final proof testimony, which has. been
reduced to writing by them..
W. A. RICHARDS, Cornwnissioner.
Approved August 4, 1906:
'

fos.

RYAN, Acting Secretary.

HOMESTEAD ENTRIES WITHIN FOREST RESERVES-ACT OF JUNE'11,
0
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REGULATIONS.
DEPARTMENT OF THE INTERIOR,
GENERAL LAND OFFICE,

Washington D. C., September 7, 1906.d
REGISTERS AND RECEIVERS, U. S. :Land Offices.
'frs
: Your attention is called to the act

of June 11, 1906 (34
Stat, 233), copy of which is hereto attached (Appendix A). This
iaet authorizes homestead entries for lands within forest reserves, and
you are instructed thereunder as follows:
1. :Both surveyed and' unsurveyed lands within forest; reserves
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which are chiefly valuable for agriculture and not needed for public
usemay, from time to time, be examined, classified, and listed under
the supervision .of the Secretary of Agriculture, and lists thereof will
* be filed by him,. with the Secretary of the Interior, who will then
declare the listed lands subject to settlement and entry.
2. Any person desiring to enter any unlisted lands of this character should present an application for their examination, classification,
and listing to. "The Forester, Washington, ID. C.," in. the manner
prescribed by regulations issued by: the. ALgricultural Department:
(The present regulations of this. kind are attached as Appendix B.).
3. When any lands have been declared subject to -entry under this
act the land office for the district in which they are located will be
furnished with a list thereof, and the register and receiver will immediately, upon receipt of such list, file it in their office, and at the same
time .issuenotices of such filing and name therein the sixty-first day
'after the day on which the list is filed by them as the date on which
the: lands listed therein will be open to settlement and entry' under
the homestead laws.
4 The. notice mentioned. in; the preceding paragraph should be
substantially in the form of. tbe notice hereto attached, and you will
keep a copy of the notice of the filing of each list prominently posted
in your office, during the sixty days following such filing, and also
publish ai copy of the notice during that period for not less than four
weeks in a newspaper of general circulation published in each. county
in which any of the lands are located, and if there be no newspaper
published in such county vou will publish the notice, in a newspaper
of general circulation published nearest the land.
5. The cost of: publishing the notice Mentionedi in the preceding
paragraph will not be paid by the receiver, butthe publisher's vouchers therefor, in duplicate, should be forwarded thru your office to
this office, accompanied by a duly executed proof of publication.
6. In addition to the publication and posting, above provided for,
you will, on the day the list is filed in' your office, mail a copy .of the
notice to any person known by you to be claiming a preferred right
of entry as a settler. on any of the lands described therein, and also
at the same time mail a copy of- the notice to the person on whose
application the lands embraced in the. list were examined and listed
and advise each of them of their preferred right to make entry.prior
'to the expiration of sixty days from the date upon which the list is

filed..

.

'

7...Any person qualified to make a homestead entry who, prior
to January 1, 1906, occupied and in good faith claimed any lands
listed under this act for agricultural purposes, and. who has not
abafidoned the same, has a preferred right to enter such contiguous
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tracts covered by his settlement as will not exceed 160 acres in area
and not exceed' one mile in length, at any 'time within sixty days
from the date upon which the list of such lands was filed in your
office.
8. The fact that a settler. named in the preceding paragraph has
already exercised or lost his homestead right, will not' prevent hiT
from making entry of the lands settled upon if he is otherwise quali: fied to make entry, but he can not obtain patent until he has complied
with all of the requirements of the homestead law as to residence. and
* cultivation and paid $2.50 per acre for the land entered by. him.
9. The person upon whose application any land is listed under
this: act has, if he is qualified to make entry under the hom,estead
laws, the preferred right to enter such contiguous tracts listed upon
his application as will not exceed 160 acres in area and not exceed onemile in length, at any time within sixty days from the date onwhich:
the list embracing such lands was filed in your office, but his entry'
' will-be made, subject to the right of any settler on such lands who
makes entry within sixty days from the filing of the list in your office.
10. When an entry embraces unsurveyed lands, or embraces a tract
which forms a fractional part of a quarter-quarter-section . (40 acres),
or-embraces a fractional part of a lotted subdivision of a surveyed
section, the entryman must cause such unsurveyed lands of such fractional parts to be surveyed by or under the, direction of the United
States Surveyor-General at some time before he applies to make final
.proof; but when' all of any plafted subdivision of a surveyed'section,
is 'embraced in his entry he. will not be'required .to resurvey such
technical legal subdivision.
11. The commutation provisions of the homestead laws do not
apply to entries .made under this,'act, but 'all entrymen must make
final proof of residence-and cultivation within the time, in the manner and-under the notice prescribed by the general provisions of the
homestead laws, except that all entrymen who are required by the
preceding paragraph to have'their lands, or any portion of them,
surveyed must within five years from the date of their settlement:
present to the register. and receiver their application to make final
proof on all of the lands embraced in their entries, with a certified
copy of. the plat and field notes of their survey attached thereto. :
12. In all cases where. a survey of any portion of the lands embraced in an entry made under this act is required the register will, in
addition to publishing and posting the usual final proof notices, keep
a copy of the final proof notice with a copy of the field notes and the
plat of such survey attached posted in his office during the period of
publication, and the entryman must, keep a copy of the final proof
notice and a. copy of the' plat of his survey prominently posted on
the lands platted for at least thirty days prior tp the day on which he
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offers his filnal proof, and at the same time his final proof-is offered
he must ile an affidavit showing the date on whict'the copies of the
notice and plat were4 posted on the land and that they remained so
posted for at least thirty days thereafter :
13. This act does not apply to any lands situated in the counties of
Tulate, Kern;' San Luis Obispo, Santa- Barbara, Ventura, Los
K
Jnyo,'
Angeles, San Bernardino, Orange, Riverside, and San Diego, in the
' -State of. Califorinia, and entries:niade for lands in the Black Hills
Forest Reserve cai -only-be made under the .terms-and upon -the conditions prescribed in sections 3 and 4 Of this act.
14. This act does not authorize any settlements within forestreserves except upon lands which have been listed and then only in
* the .:manner mehtioned above, and all:persons }yho attempt to mak'e
any unauthorized settlement within such reserves will b§ considered
trespassers- and treated. accordingly.
-Very respectfully,
G. F. PoLtocK, Acting Commissioner.

-

Approved:.
THos. RYAN, Acting Secretary.

APPENDIX

A.:

AN ACT To provide for the entry of agricultural lands within forest reserves.

Be it enacted by the, Senate and House of Representatives of the United States
of America in Congress assembled, That the Secretary of Agriculture may in
his discretion,, and- he is hereby authorized, upon application or otherwise, to
examine, and ascertain as to the location .and extent of land within permanent
or temporary forest reserves, except the following counties' in the State of.
California, Inyo, Tulare, Kern, San Luis Olispo, Santa Barbara, Ventura,; Los
Angeles, San Bernardino, Orange,MRiverside, and San Diego; which are chiefly
valuable for agriculture, and which, in his opinion, may be occupied for agricultural: purposes without injury to the forest reserves, and which .are not
needed for public purposes, and may list and. describe the same by metes and
bounds, or otherwise, and file the lists and descriptions with the Secretary of
the Interior, with the request that the said lands be opened to entry in accordance with the provisions of the homestead laws and this act.
Upon the filing of any such list or description the Secretary of the interior
'shall declare the said lands open to homestead settlement and entry in tracts
not exceeding one hundred and sixty acres in area .and not exceeding one mile
in length, at the expiration of sixty days from the filing of the list in the land
office of the district within which the lands are located, during which period
the'said list or description shall be prominently posted in the land office and
advertised for a, period of not less than four weeks in one newspaper of general circulation published in the county in which the lands are situated: Provided, That any settler actually occupying and in good faith claiming such.
lands for agricultural purposes -prior to January first, nineteen hundred and

six, and who shall not have abandoned the same, and the:person, if qualified
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to make a homestead entry upon whose application the land proposed. to be
entered was examined and listed, shall, each in the order named, have a
preference-right of settlement and entry: Provided, further, That any entryman desiring to obtain patent to any lands described by metes and bounds
entered by him under the provisions: of this! act shall,' within five years of the
date of making settlement, file, with the required proof of residence and cultivation, a plat and field:notes of the lands entered, made by or under the direction of the United States surveyor-general, showing accurately the boundaries
of such lands, which shall be distinctly marked by monuments on the ground,
and by posting a copy of such plat, together with a notice of the time and
plaace-of offering proof, in a conspicuous place on the land embraced in such
plattduring the period prescribed, by law for the publication of his. notice of
intention to offer proof, and that a copy of such. plat, and field. fnotes shall
alsol6be kept posted in the office of, the register of the land office for the land
distriht in; which such lands are situated for a like period; and further, that
any< agricultural lands within forest reserves may, at the discretion, of -the
-Seettry; be surveyed by metes and bounds, and that no lands entered under
the provisions of this Act shall be patented under the commutation provisions
of the homestead laws, but settlers, upon final proof,; shall have credit for the
period of their actual residence upon the lands covered by their entries.
SEC. 2. That settlers upon lands chiefly valuable for agriculture within forest
reserves on January first, nineteen hundred and six, who have already exercised
or lost their homestead privilege, but are otherwise competent to enter landsunder the homestead laws, are hereby granted on additional homestead right
of entry for the purposes of his act only, and such settlers must otherwise comly with the provisions of the homestead law, and in addition thereto must pay
Iwo dollars and fifty cents per acre for lands entered under the provisions of
this section, such payment to be made at the time of making final proof on
such lands.

SEC. 3. That all entries under this act in the Black Hills Forest Reserve
shall. be subject to the quartz or lode mining laws of the United States, and
the laws ad regulations permitting the location, appropriation, and use of
the waters within the said forest reserves for mining, irrigation, and other
purposes; and no titles acquired to agricultural lands in said' Black Hills
Forest Reserve under this act shall vest in the patentee any riparian rights
to any stream or streams of flowing water within said reserve;, and that such
limitation of title shall be epressed in the patents for the lands covered by
such entries.
SEc.' 4. That no homestead 'settlements or entries shall be. allowed in that
portion of the Black Hills Forest Reserve in Lawrence and Pennington counties
in South Dakota except to persons occupying lands therein prior to January
first, nineteen hundred and six, and the provisions of this act shall apply to
the said counties in said reserve only so far as is necessary to give and perfect
title of such settlers or occupants to lands chiefly valuable for agriculture
therein occupied or claimed by them prior to the said date, and il homestead
entries under his- act in said counties in said reserve shall be described by
metes and bounds survey.

SEC. 5. That nothing herein contained shall be held to authorize any future
settlement on any lands within forest reserves until such lands have been
opened to settlement as provided in this act, or to in any way impair the legal
rights of any bona fide homestead settler who has or shall establish residence
upon public lands prior to their inclusion within a forest reserve..

Approved,June 119O6.-(84,Stat,238.)
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-APPENDIX B.
[Form 969.]
UNITED STATES DEPARTMENT OF AGRICULTURE,
FOREST SERVICE.
APPLICATIONS FOR THE CLASSIFICATION AND LISTING OF AGRICULTURAL LANDS IN
FOREST RESERVES UNDER THE ACT OF JUNE 11, 1906.
1. Only lands chiefly valuable for agriculture and not needed for administrative purposes by the Forest Service or for some other public use will be

classified and listed under the act.
2. Land covered with a merchantable growth of timber will not be declared
agricultural except upon the strongest, evidence of its value for agricultural.
purposes, both as to productiveness and accessibility to a market.
3. Areas known to have been occupied by actual settlers prior to January 1,
1906, will be examined first, and when such aeas are found chiefly valuable
for agriculture they will be listed, in order that the occupant may make entry
under the act. The mere fact that a man has settled upon the, land will, however, not influence the decision with respect to its agricultural: character.
4. Applications for classification and listing under the act must be forwarded
by mail to the Forester, Washington, D. C.
5. All applications must give the name of the forest reserve and describe the
land,, examination of which is requested, by legal subdivisions, if surveyed; but
if unsurveyed, by reference to natural objects, .streams, or improvements, with
sufficient aceuracy to identify the land, and when convenient by a sketch map.
6. No examination of more than one quarter section will be ordered on the
application of the same person; but if an application is'withdrawn or rejected,
a second application may be made for other land.
7. The question of prior right to land applied for can be determined by 'the
Department of the Interior only, and the Forest Service will not investigate
to. determine whether such land is appropriated by a prior right. The applicant should satisfy himself. upon this point for his own protection.
8. The first application eceived in Washington for any one tract is the one
on which examination will be made, and all applications received in the same
mail will be treated as simultaneous. Notice will be given of all simultaneous
and conflicting applications.
9. The allowance of entries and the issuance of patents upon them, under the
act, are entirely within the jurisdiction of the Secretary of the Interior.
10. Special attention is called to section 5 of the act, which provides that
nothing therein contained shall be held to authorize any settlement after
December 31, 1905, on any lands within forest reserves until- such lands have
been opened to settlement as provided in the act.
11. Settlement after December 31, 1905, and in advance of opening by the
Secretary of the Interior, will confer no rights and will constitute: trespass.
Such trespassers will be ejected.
12. Special attention is called to that portion of the act which excepts from
its operation certain counties of California, and its provisions relating to the
Black Hills Forest Reserve in South Dakota.
GIFFORD PINCHOT,

Approved::
JAMES WILSON,
WASHINGTON, D. C.,

Secretary.
Junte 22, 1906.

Forester.
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NOTICE OF LANDS SUBJECT TO ENTRY WITHIN THE

RFOREST RESERVE.

UNITED STATES. LAND. OFFICE,
,190-.

Notice is hereby given that the following-described lands, to wit
will be subject to settlement and'entry under the general provisions of
the homestead laws of the United States on
, 190-, by all persons legally
qualified to make homestead entries. Any settler qualified to make a homestead entry who was actually' occupying and in good faith claiming any of sail
lands for agricultural purposes prior to January 1, 1906, and has ndt'abandoned
the same, has a preferred right to enter one uarter section or less quantity of
said lands so settled upon and occupied by him, and
i
of
post-office, upon whose application said lands were examined and listed, has a
preferred right, subject to the preferred right'of the settlers mentioned above,
to enter one quarter section or a less quantity of the lands described in his
application for examination and listing if he is qualified to make a homestead
entry. The said settlers and applicant must, however, exercise their preferred
right by applying to nake entry before the date last named above as all of these
lands which have not been entered 'by them before that date will then become
subject to settlement and entry by any qualified person.
Register.
____
-

__.__I_

'

Receiver.

tIOMEST;EAD ENTRY-IKINKAID ACT-OWNERSHIP OF LAND-DISQUAIIFICATION.
ARTHUR J. ABBOTT (ON REVIEW).
The fact that an applicant to make entry under the act of April 28, 1904, made
a prior homestead entry for and is the owner of a quarter-section containing more than 160 acres; will not disqualify him as an entryman under section 3 of said act; butifhe be the owner of more than 160 acres of land
acquired otherwise than thru a prior homestead.entry, he- is disqualified
' to make such entry.-

A cting Secretary Ryan, to the Commissioner of the General Land
(F. L. C.)
Ofce, October 3, 1906.
i
(E. O. P.)
Motion for review-of its decision of March 23., 1906 (34 L. D., 502),
has been filed with the' Department on behalf of Arthur J. Abbott.
The decision complained of affirned that of your officerejecting Abbott's applicatioh to make entry, under the provisions of section 3 of
the act of April 28,1904 (33 Stat., 547), for the W. i, N7W. NE.
S.SE.
lots 1 and 4, See. 115 T. 24 N., R. 38 W., Broken Bow
land 'district, Nebraska, for the reason that Abbott wastat the time
of filing his application the W'o'6r of more than 160 acres of land,
and therefore disqualified to make entry under said-act.
The correctness of this holding is the only question presented by
the pending motion and counsel in their argument rely upon the
proviso in section 3 as an absolute waiver of the general provision of
-

I
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the homestead law prohibiting one who is the proprietor of more
than 160 acres of land from enjoying the benefits thereby conferred.
Said proviso reads as follows:
That a former homestead entry shall not be a bar to the entry under the provisimns of this act of a tract which, together with the former: entry,; shall not
exceed six hundred and forty acres,

The Department is of opinion that this language does not waive all
the requirements in this respect. imposed by the general homestead
law, tho it is argued by counsel that unless the broad interpretation of this proviso contended for is adopted, the bnefits sought
to be conferred by sections 2 and 3 of said act will in many cases be
denied because the original entry sought to be enlarged contains more
than 160 acres. In other words, if the technicalquarter-section origi* nally entered should exceed in actual area 160 acres, -all such entrymen who sought to proceed under section 2 of said act would be
effectuallyi barred and such of those who attempted to*proceed under
section 3 thereof who had not disposed of the excess would be in a
similar position, regardless of whether or not they owned other lands
than those acquired by virtue of a prior homestead entry. Such construction of the proviso as applied to section 2 would in effect nullify
* the provisions therein contained as to those claimants whose original
entry exceeded 160 acres, as said section specifically requires that
they shall "own and occupy the land heretofore entered by them"
and they could not therefore dispose of the excess in order to bring
themselves within the terms of the act. Manifestly, this is contrary
to the plainly-expressed intent of said section. If the language
therein used means anything it can only meat that the right was con*
ferred to extend the area of the original entry, then owned and occupied by the entryman, to include that specified by the act, he being
otherwise within the terms thereof. A similar construction of the

language of section 3 reasonably follows.
This arguient of counsel is probably based on the broad statement contained in the decision complained of to the effect that the
disqualification resulting from the ownership of more than 160 acres
of land at the time of making application under said act, is operative regardless of the manner in which title to the other land was
obtained." certainly, one, who instead of relinquishing a former
entry retains the same and by meeting all the requirements of law
acquires title thereto, is not to be denied the privilege granted bay
proviso. This would, in effect, be holding that the original
- said
entry, if perfected and the land retained, formed, in part at least,
* a, bar to the allowance of the application made to enter under either
section 2 or 3 of said act, yet the proviso explicitly states in words
too plain to admit of doubt, that such prior entries shall be no bar

*
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to the exercise of the right conferred by this act. In the opinion of
the Department the language of the proviso means that in the determination of the applicant's, qualifications uinder the act of April 28,
1904, supra, the former homestead entry should be entirely eliminated from the calculation and the right of the applicant determined
as of the date of his application,without regard to any impedimett
thereto imposed under the general law bv virtue of his prior entrv
whether such entry was relinquished or perfected and the land
thereby secured. In other words, if the applicant at the date of his
application is not disqualified for some reason other than one arising out of his formerentry, his application should be allowed. If.
he owned other land, exclusive' of that embraced in his former entry,
in excess of the amount which would disqualify'him uiider the homestead laws, his application should be denied; otherwise, it should be
accepted, there being no other objections.
The broad right asserted by counsel for Abbott to have been conferred by the proviso referred to herein, is equally unwarrantd -by
the language used. The rule applied to entries made under section
2306 of the Revised Statutes, has no application to entries: made
under the act of April 28, 1904, supr.
An examination of the record 'now before the Department fails-to
disclose the amount of land owned by Abbott exclusive of that contained in his original entry, and upon the showing made his application could not be accepted but the Department is of opinion he should
be permitted, if he so desires, to submit a supplemental showing in
this regard, when the matter will be readjudicated upon the whole
-record.
- The former departmental decision herein rendered, together with
that of your office thereby affirmed, is Modified accordingly.

HOMESTEAD-EINXAID

ACT-FORT RANDALL ABANDONED
RESERVATION.

ILITARY

COX V. WELLS (ON REVIEW).
Lands within that part of the Fort Randall abandoned military reservation in
the State of Nebraska, not selected by the State or otherwise disposed of
under the act of March 3, 1893, providing for the disposition of the public
lands in that reservation, are subject to entry under the provisions of the
act of April 28, 1904.

A4cting Secretary Ryan to the: Comissioner of the General Land
(C. J. G.)
:
Offee, October 5, 1906.
(F. L. C.)
A motion has been filed by plaintiff in the case of Peter G. Cox 'o.
Levi F. Wells for review of departmental decision of Febrtary ,

DECISIONS RELATING

TO THE. PUBLIC

1906 (34 L. D., 435), involviing the NE.

LANDS.

209

of Sec. 1, T. 34 N., R. 11 W.,

O'Neill, Nebraska.
The land described has been in litigation between these parties
since 1901. Originally Cox had a homestead entry covering theland and he was contested by Wells, with the result that the entry
was canceled and Wells made homestead entry for the land July 29.
1904. Thereupon Cox filed affidavit of-contest against Wells August
24, 1904, alleging, among other things, that ie was not a qualified*
entryman for the reason that on May 20, 1892, he made homestead
encry for the SE. SW. , Sec. 26, and N. I NE. and NE. I NW.
See. 35, T. 33, 1R. 8,. O'Neill, Nebraska, which he relinquished for a,
valuable consideration. The local officers rejected the affidavit of
contest on the ground that it did not state a cause of action, in this,
that Wells having lost or forfeited his entry of May 20, -1892, prior
to the act of June , 1900- (31 Stat., 267), he was qualified uider the
provisions of said act to make a second homestead ent r. The rejection was affirmed by your office in decision of December 27, 1904,
the fact being overlooked that the act of April 28, 1904 (33 :Stat..
59T), entitled, "An act providing for second and additional honestead entries and for other pu oses,?' imposed conditions and restrictions not found in the act of June 5, 1900, the later act-providing, among other things, that an applicant for second entry mast
show with respect to his former entry "that he iade a bona fle
effort to comply with the homestead law and that he did not relinquish. his entry or abandon his laim for a considerations" Upon
appeal, however, said decision of your office was reversed June 20,
1905 (33 L. D., 657), it being held, syllabus:

*

Construing the acts of June 5, 1900, and April 28, 1904, relating to secondV
homestead entries, together, the earlier act is held to be modified by the later,
and all applications to make second homestead entry- filed subsequently to the*
-

date of the later act should be disposed of thereunder, so far as the provisions.
of that act are applicable.

Accordingly it was held, Wells's homestead entry in question having been made July 29, 1904, that the charge contained in Cox's
affidavit of contest constituted a sufficient cause of action, and your
office was directed to order a hearing on said charge. A motion for;
review was filed, when, for the first time, it was made to appear thatSec. 1, T. 34 N., R. 11 W., lies within the territory described in the
act of April 28, 1904 (33 Stat., 547), known as the Kinkaid act,which provides, among other things:
That a former homestead entry shail not be a bar to the entry under the provisions of this act of a tract which, together with the former entry, shall not
exceed six hundred and forty acres.580-vO

35-06
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* Upon said motion the decision now under review was rendered,
wherein it was held that as the land is within the limits described
in the IKinkaid act it is immaterial whether Wells relinquished his
first entry for a consideration or not, and, hence, that the charge
stated does not constitute a cause of action. The order for a hearing
was therefore directed to be revoked.
It now appears that the land in controversy is not only within the
territory covered by the Kinkaid act but is also within the limits
of the Fort Randall abandoned military reservation, provisionI for
the disposal of which was made in the act of March 3, 1893 (27 Stat.,.:
555). In the present motion for review it is contended that this -act
provides a mode for the disposal of the, lands within said reservation,
exclusive of all others, and hence the land embraced in Wells's entry
is subject to disposal only under the provisions of said act and not
under the Kinkaid law.
The said act of March 3, 1893, after authorizing in section one
thereof the survey and granting of the odd-numbered sectionswithout prejudice to existing lawful rights under any of the land
laws of the United States-of that part of the Fort Randall military reservation in the State of Nebraska to said State as school indemnity lands, to be selected at any time within one year after the
filing of the official plats of survey, provides in section two:
That even-numbered sections, and all of the odd-numbered sections in said
reservation not selected under the provisions of. section one of this act, shall,
be open to settlement under the homestead law only: Provided, That before
said lands shall be opened to settlement under this section, the Secretary of
the Interior shall appoint a commission of three disinterested citizens of the
United States, who shall appraise said lands and fix the value of each quarter
section, and. persons who may take such lands under the homestead laws, shall
pay for such lands in three equal, installments, at times to be fixed by the
Secretary of the Interior, and they shall also comply with- all provisions of the
homestead laws of the United States.

The'plats of survey under the foregoing act were filed in the local
office November 27, 1896; hence the period within which the State.
of Nebraska might ake selection of the odd-numbered sections under
said act, expired on November 27, 1897. The local officers were.
advised by your office January 28, 1898, that the time within which
the State could make selection under the act of 1893 had expired and
.that the lands not selected were subject to homestead entry. In
instructions of August 18, 1897 (25 L. D., 141), it was held that the.
commutation provision of the homestead, laws; extended to entries
under said act of 1893, final papers were to be issued as in ordinary
homestead entries, and credit for residence prior to entry and for
military service applied as to other homestead entries.
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The firstt section of the adt of April 28, 1904, sueIra (the Kinkaid
act), is in' part as follows:
That from and after. sixty days after the' approval of this act entries. made
under the liomestead laws in the State of Nebraska west and north of the following lih, to wit: Beginning at-a point on the bIoundary line between the States
of Sofrth Dakota and' Nebraska where the first guide meridian west of the sixth
principal meridian strikes said boundary; thence running south along said guide
meridian to. its intersection with the fourth standard parallel north of the- base
,line between the States of Nebraska and Kansas&; thence west along said fourth
standard parallel to its intersection with the second guide meridian west of the
sixth principal meridian; thence south along said second guide meridian to itintersection with the third standard parallel north of- the said base line; thence
west along said third standard parallel to its intersection' with the .range linebetween ranges, twkenty-five and twenty-six west of. the, sixth principal meridian;
thence south along said line to its intersection with, the second standard paralleli
north of the said base, line; thence west on said standard parallel to its intersection with the range. line betxeen ranges thirty and thirty-one west; thence'
south along said line to -its intersection with the 'boundary'line between the States
of Nebraska and Kansas, shall not exceed in area six* hundred and forty acres,
and shall be as nearly compact in form as possible, and in no event over two
uiles in extreme length.

In addition to the provisions of said act hereinbefore set forth it
is also provided therein that all of the lands in the territory described
which it' may be prabticable to irrigate are excluded. from its opera'
tion. Entrymen finder the homestead laws withil said territory who
oan and occupy the land entered by them prior to the passage of the
act, .are permitted to enter other contiguous lands which will not
with' the lands lreadv entered exceed in the aggregate 640 acres.
The commutation provisions of the homestead law are- not applicable
to entries made under the Kinkaid act, and in order to make .proof' a
claimant must show that he has made improvements of the value of
Snot less than $1.25 per acre. As stated, the land in controversy is
within the limits 'of that portion of the Fort Randall abandoned
military reservation lying within the -State of Nebraska, and both
land and reservation are -'within the territory described in the Kinkaid act. The boundaries of said'territoryfare 'specifically described,
leaving no room for doubt that they were intended to include the
lands within said reservation Nor' is there any exception made of
any particular tract or tracts falling within said boundaries. The
records of Congress show that the said act '.Was passed with deliberation and presumably with full knowledge of the act of 1893 providing
for the disposal of the lands in the abandoned military reservation:
that' were -not timely selected by the State of Nebraska as school
indemnity lands. -It is likewise a fair presumption that the lands
within said reservation were known' to' be 'practically of the same
character as the other lands covered by the Kinkaid act,. namely semi-
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arid and arid lands, and that the reasons for their inclusion were
therefore equally cogent. Here was a region where the lands owing
to their character, although subject to entry under the homestead
laws in 160-acre tracts for a great number of years, still remained
untaken, and it was believed by Congress that by increasing the size
of the homestead to an area upon which a family could be supported
would hIave a tendency to attract homeseekers to such lands. This
was equally true of the reservation lands, they being of the same
character. Now, the act of 1893 provided for the disposal of the
lands within the Fort Randall abandoned military reservation in the
State of Nebraska, not selected by said State, under the homestead
laws.. There being no-trust created in said act requiring a sale for
the purpose of raising a fund for any particular object, and there
being no words of exception or limitation to disposal of the lands
within said -reservation, Lnder the homestead laws, said lands are
of the class contemplated by the Kinkaid act, which is entitled, "An
act to amend the homestead laws as to certain unappropriated and
unreserved lands in Nebraska." Therefore, the effect of this later
act was to provide, not for a different mode of disposal-the lands:.
under both acts being subject to entry under the homestead lawsbut for the enlargement of the area that might be entered under said
6laws. In view of such enlarged area the commutation provision
which was applicable under the act ofJ1893 was eliminated from the
Kinkaid act, and entrymen thereunder were required to make improvements of the value of not less than $1.25 on each acre of theirentries.
Aside' therefore, from the absolute repeal of the commutation provision as to lands entered under the Kinkaid act, said act may very
properly and justifiably be construed as an amendment and enlargement of the act of 1893 with -respect to the lands within the abandoned military-'reservation. Otherwise the two acts are not in conflict or repugnant, no existing rights are impaired by extending the
provisions of the Kinkaid law over the lands within the military reservation; and in fact owners of said lands under the homestead law
are distinctly benefited, in that they may enter additional contiguous
lands, if otherwise qualified, sufficient to make up 640 acres. Unperfected claims under the act of 1893 may be proved up under the old
law, and lands remaining unsold within the reservation may be entered under the new act subject to its provisions. In this view the
two acts may be administered with entire harmony and the contention that the lands within the abandoned military reservation are not
unappropriated and unreserved lands " within the meaning of the
Kinkaid act, and that the land in controversy must exclusively be
entered under the provisions of the act' of 1893, and not under those

of the act of 1904, is not well made.
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After carefully considering all the matters presented in the motio
for review, the Department is- of opinion that Cox's affidavit of coltest does not furnish any sufficient basis for a hearing, and therefore
adheres to its decision of February 7, 1906, revoking the former order
for a hearing and in effect dismissing the contest.
The motion for review is accordingly denied.

HVOMESTEAD-XIXAID

ACT-PREFERENCE RIGHT OF ENTRY.

DAVIS V. WHITESELL.
Where under the provisions of the act of April 28, 1904, tvo or more claimants
are entitled to the preference right of.entry for the-same land; and there
is a limited amount of land open to entry upon Which the respective claimants may exercise the right, an equitable adjustment should be made between them in order that all may derive the greatest benefit under their
preference rights.

;Acting Secretary Ryan to the Cornissioser of the Genieral Lanid
(F. L. C.)
Ofce, 0ctober 5,- 1906.
(E. 0. P.)
George W. Davis has appealed to the Department from your office
decisioi of June 22, 1905, reversing the local officers and denying his
application to enter, under the provisions of section 2 of the act of
April 28, 1904 (33 Stat., 547), the W. l, NW. 1, Sec. 23, T. 22 N.,
R. 15 V., O'Neill land district, Nebraska, as additional to his original entry made October 1, 1903 for the NE. , Sec. 22, same township
and range, which he. owned and occupied at the date of filing his said
application, July 27, 1 904.
D
w
The land applied for y Davis
as included in the additional
homestead entry of one Harry I. Whitesell, allowed June 28, 1904,
as additional to his original homested entry-made September 8, 1893,
for the N. NE. 1, NE. NW.
Sec. 23, and NW. , Sec. 24, same
S
township and Iange. The said additional entry of Whitesell included; in addition to the tract in controversy, 400 acres, thus completing the entire amount to which be was entitled under the statute.
Davis, upon the rejection of his application, filed contest against
the additional entry of Whitesell as to the land in conflict, alleging
as grounds therefor the disqualification of Whitesell to make entry
because he was the proprietor of more than 160 acres of land at the
time he made entry, and also insisted upon the preference right
in himself to enter said tract, alleging that inasmuch as Whitesell
was in position to assert his preference right as to 400 acres, without
including this tract, it was inequitable to allow him to enter the only
land open to Davis and which was much less than that taken by
Whitesell. The contention of Davis respecting the exercise of the
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preference -right acorded by section 3 of said act to those qualified
to make entry under section 2 thereof amounts in, substance to the
claim that where there. are two or more claimants entitled to such
preference right and there is a limited amount of lanld open to entry
..upon which 'the respective claimants mav exercise the right an
equitable adjustment should be made between them in order that all
might derive the. greatest benefit under their preference rights.
Touching the alleged disqualification of Whitesell because of his
ownership of more than 160 acres: of land, your office held:
Whitesell however does not acquire any right wider the homestead law, he
acquires a right under a secial statute enacted for a special purpose and applicable only in a specified territory, and the fact that 'he was the owner of lands,
the ownership of which did not debar him from making the original entry
upon which his preferential entry is predicated, is an immaterial incident
In other vords, if Whitesell was qualified to uiake the original entry and was
residing on it on April 28, 1904 (which is conceded), and had not in the meantime become- disqualified according to the section you refer to, or otherwise,
he was qualified to make a preferential entry. under the Kinkaid law.
Of course if Whitesell had. been the owner of more than one hundred and
sixty acres of land at the time he made his original entry, he would not have
been qualified to make the entry, but such is not the case. The Kinkaid law
stimply enlarges the area of his original entry, and if he was qualified to Make
the one; it necessarily follows that he was qualified to make the additional.

*This holding is not in accord with the rule announced in the case
of Arthur J. Abbott (on review) , decided' by the Department Octo-

ber 3, 1906 (35 L. D., 206), where it was held:
That in the determination of the appicant's qualifications 'unde the at' of
April 28, 1 04,. supta, the former homestead entry should be entirely: eliminated
from the calculation and the right-of the applicant determined as of the date of
the application, without regard to any impediment thereto imposed, whether
such. entry was relinquished or perfected and the .land thereby secured
- :0.
.
.
If he &vned other and, exclusive of that embraced in his fbtrier
'entry, in excess of the amount which would disqualify him under the home stead. laws, his application should be denied; otherwis, it should be accepted,
there being no other objections.

However, as it, appears that the land alleged to have been owned
by Whitesell exclusive of his original entry, was not more than 160
acres, this ground ot contest is, under the rule laid down-in the
Abbott case (su pr),
insufficient, and the question of fraud iii'the
transfer thereof need not be determined.
In a stipulation' filed with the record it is agreed and admitted that
at the date of the passage of the act of April 28, 1904, supra, there

was no- other vacant land upon which' Davis could have' exercised
his preference right, and an informal: examination of the records of
your office shows that at the time of filing his said application the
conditions rentained unchanged.
The statute makes no provision for the adjusting of conflicts *hich
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may arise under an attempted exercise of preference right. It is,
clear that both Davis and Whitesell were equally entitled to a preference right to make entry of the tract in controversy,; and unless
priority in time gives priority in right a correct determination of
the equities- presented becomes one of administrative policy. The
preference right conferred' vested in all claimants entitled to make
entry under section 2 of said act, equally and at the same time, and
the right to exercise it continued in all for the same period, and in
the opinion of the:Department the time of its exercise within the
specified period in no way altered the rights of the applicant. The
right was perfect until the expiration of the period allowed for its
exercise, and could not be defeated or impaired by the earlier exercise of the right by another equally entitled.
The direction contained in departmental circular of May 31, 1904
(32 L. D., 670), to the effect thatuntil the period of ninety days after the passage of the act has elapsedyou will
require parties making entry to furnish a special affidavit to the effect that the
lands applied for are not adjoining the land of any entryman, other than himself or herself, who is entitled to the preferential right under said law-

was, intended to secure infoimnation necessary to a complete and
equitable adjustment of possible conflicting rights under a statute
which, in itself, made no provision for their adjustment. 'Otherwise,
a compliance with this direction would have been to no purpose.
HadM
Whitesell complied therewith by disclosing the true situation
the equal right of Davis to enter this tract would have been discovered
by the local officers, upon whom would have devolved the' proper
adjustment of the- conflicting rights. That they did' nothing in this
respect is attributable solely to the act of' Whitesell. He can not
complain; therefore, if by a delay in the adjustment he may be prevented from bbtaining the full quantity allowed by the statute.
In adjusting conflicts which may arise in the attempted exercise
of preference rights the intent of the statute must be examined and
'the equities of the different claimants determined in such manner as to
' most nearly arry put that intent. The statute rquires that entries
made inder this- act shall be as nearly compact in form as possible.
By an adjustment permitting-Davis to'enter the tract~in question his
entry would be. compact, while 'the entry of Whitesell is rendered
more irregular by including therein this particular tract. In the
opinion of. the Department the primary intent of the act in question
was to give to all'persons entitled: to make entry under section 2 of
;said act an equal benefit, and it is clear that this result will not be
accomplished if the entry of Whitesell as made' be allowed to stand.
'By so doing, Davis may be unable to secure any of the benefits cont
ferred while Whitesell secures all. The inequitable nature of such
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administration of the statute precludes all thought of adjustment, and
should not be permitted.
The whole matter considered, the Department is clearly of opinion
the claim of Davis to the tract in controversy-.is superior to that of
Whitesell, and the latter's entry therefor will be canceled and Davis's
application therefor llowed.
The decision of your office is accordingly hereby reversed.

WITHDRAWAL

UNDER

RECLAMATION

ACT-MINERAL

LANDS.

INSTRUCTIONS.
Lands valuable for mineral deposits and embraced within a withdrawal of lands
susceptible of irrigation by means of a reclamation project under the act of
June 17, 1902, are not thereby taken out of the operation of the mining laws,
but continue open to exploration and purchase under such laws.
The right of the government to appropriate public land for use in the construction and operation of irrigation works under the act of June 17, 1902, is not
affected by the fact that the land is mineral in character.

Acting Secretary Ryan to the Director of the Geological Srvey,
(F. L. C.)
October 6, 1906.
(E. F. B.)
Your letter of March 28, 1906, relative to the matter of allowing
parties to prospect for oil upon lands in certain townships that have
been withdrawn for reclamation purposes under the act of June 17,
1902 (32 Stat., 388), in connection with the Sun River project in
Montana, has been considered with the application of the Mountain
Meadow Placer Company for permission to conduct mining operations-on lands that have been withdrawn for reclamation purposes
in Idaho, upon which you reported under date of June 29, 1906.
An important question involved in this application is whether
lands containing valuable deposits of minerals, can be taken ot of
the operation of the mining laws by a withdrawal made under
authority of the act of June 17, 1902, for disposal as homesteads.
Sections 2318 and 2319, Revised Statutes, provide as follows:
In all cases lands valuable for minerals shall be reserved from sale, except as
otherwise expressly directed by law.
All valuable mineral deposits in lands belonging to the United States, both
surveyed and unsurveyed, are hereby declared to be free, and open to explora-tion and purchase, and the lands in which they are found to occupation and
purchase, by citizens of the United States and those who have declared their
intention to become such, under regulations prescribed by law, and according
to the local customs or rules of miners in the several mining districts, so far
,,as the same are applicable and not inconsistent with the laws of the United
States.
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Since the adoption of the Revised Statutes mbodying the laws of
the United States in force on December 21, 1873, providing for the
disposal of mineral lands, no title to lands known to be valuable for
its minerals can be obtained under the homestead law or in any other
mPanner except under the provisions specially .authorizing their sale.
(i)effeback v. Hawke, 115. U. S.. 392; Davis v. Weibbo]d, 139 U. S.,
507; Barden v. Northern Pacific R. R. Co., 154 U. S., 288.)
*
In Mining Company v. Consolidated Mining Company (102 U. S.,
167), the title to a school section containing mineral and surveyed in
1870 was involved. No express exception was made in the grant of
mineral lands, but the court held that- such lands were by the settled
policy of the government excluded from all grants. Speaking of the
purpose and effect of the legislation of Congress providing for the
disposal of the mineral lands, it said:
As we have already said, Congress, after keeping this matter in abeyance
about sixteen years, enacted in 1866 a complete system for the sale and other
regulation of 'its mineral lands, so totally different from that which governs
other public lands as to show that it could never have been intended to submit
them to the ordinary laws for disposing of the territory of the United States.

The executive department has therefore no authority to allow any
land valuable for minerals to 'be entered under the homestead laws.
Such lands can be disposed of only under the mining laws. (Coleman v. McKenzie 28 L. D., 348.) They are excepted from the operation of other laws by force of the statute making special provision
for their disposal, and can only be brought under the operation of
other laws by express statutory provision.
This leads to the inquiry, whether-aside from the authority conferred upon the Secretary to appropriate and acquire rights and
property for use by the government-the act of June 17, 1902, authorizes any withdrawal of lands containing valuable mineral deposits
from the right of exploration and purchase given by section 2319 of
the Revised Statutes.
By that section all valuable mineral deposits in lands belonging to
* the United States are " declared to be free and open to exploration and
'purchase, and the lands in which they are found to occupation and
purchase." This right and privilege is not abridged by a mere right
or authority to withdraw lands generally. It requires express authority to render such lands subject to disposal under any law other
than the mining laws.
Furthermore, the homestead law expressly' declares that lands of
*such character are not subject to homestead entry, and the Secretary
of the Interior has no authority to dispose of lands susceptible of
irrigation except under the; homestead law. It therefore follows.
as a necessary consequence that lands valuable for the mineral de-
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posits contained therein, atho embraced within the limits of a withdrawal of lands susceptible of irrigation from any contemplated
works, are not affected by such withdrawal, and are not taken Out of
the operation of the mining laws. Hence, the privilege of exploring
for minerals in such lands remains in full force, notwithstanding
the withdrawal.
But this privilege must be exercised subject to the control and jurisdiction of the 'Secretary of the Interior, charged with the' duty of
seeing that the public lands are disposed of only in the manner authorized by law.
In grants of public lands by. Congress, the determination of the
character of the land, granted, whether mineral or agricultural, rests
with the officers of the land' department.:: "Under their direction and
supervision the actual character of the land may be determined and.
fully established." (Barden v. Northern Pacific I R. Co., 154 U. S.,
288, 321.) So likewise in the general administration of the public
land laws the duty of determining the character of the land, whether
mineral or nonmineral, and to see that it is disposed of only as au'thorized by law, rests upon the land department, under the supervision of the Secretary of the Interior,' as the, head thereof. (Cole-,
man v. McKenzie, 28 L. D., 348.)
A withdrawal of land's for use in the construction and operation
'of irrigation works rests upon a different principle and authority. '
In reply to your letter of October 24, 1903, asking to be informed as
to the status of mining claims upon lands withdrawn for "'reservoir
sites or permanent works,. you were advised that " the withdrawals
made by the Secretary of' the Interior under authority of the act of
June 17, 1902, of lands which in his judgment are required for any
irrigation works contemplated under the provisions of said act, have
the force: of legislative withdrawals and are therefore effective 'to
withdraw from other disposition all lands within the designated
limits to which a right has not vested" (32 L. D., 387). Such power
is incident to the'authority derived from the seventh section of the

act, " to acquire any rights or property " for the United States by purchase or by condemnation, whenever it becomes 'necessary in carrying
out the provisions' of the act. "The power and authority to appropriate public lands is coincident and coextensive' with the power
to acquire private property."

(Instructions, 34 L. D., 158, 160.)

Such appropriation is accomplished by a mere withdrawal which ap"-

plies to all lands within the limits of withdrawal, except lands to
which such right or interest had vested at the date of the withdrawal
as to deprive' Congress of the power or disposition and control over
the same. It is not-a disposal of lands under any of the general land
laws, or public land systems, but an appropriation of lands for the
I,'':

:

:
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uses of the fgovernment, exercised uLnder a power coextensive with the
authority to. purchase private property. There can be no question
as to the authority -of the Secretary of the Interior to purchase for
such use private property, altho it may contain valuable deposits of
: mineral. The power to appropriate public lands of -such character
* for similar fuses is- surely coextensive -with the power to purchase
private property of that -character.
It follows from this that the -right to appropriate phblic
for use in the construction Sand operation of irrigation works is
not affected by the fact that the land is mineral in character,
*0; :altho such fact must necessarily enter into consideration- in determining whether a project is practicable or feasible.
The object contemplated by -the construction of works under
the 'reclamation act is-not of such great public interest and concern
as to demand that. important mining interests of great value be
eopardized or destroyed by the use of lands containing mineral
deposits of great value, and the question as to the comparative
*
value of the land for the uses to which it may- be applied will
always be considered whenever it may -arise.
In your letter of March 7, 1906, you stated that the lands referred
to in this application lie under a proposed section of the Sun River'
project, to: be irrigated from the waters of the Teton River, that
as' it is not likely that any development along the Teton Riverw:ill be undertaken for several years, and that it would involve no
interference with the development of the. project at this time, if
parties. wer6 sallowed' to continue their prospecting upon the lands
-land

-

-

-

in question.

-

.

.

:

Acting upon that suggestion, and in view of the strong showing
made by the petitioners as to the mineral character of -the land,
the Department by letter of March 26, 1906, said: "I have coneluded that unless you advise -me of some good reason to the contrary, I will vacate the withdrawal heretofore made, so far as said
townships are concerned, and restore said townships to! the public
.:
domain.
Upon further consideration I find there will be no necessitv for the,
revocation of the withdrawal as suggested in the letter of March-26,
:906. As the Secretary of the Interior may exercise control over the
operations and conduct of all persons prospecting for mineral upon
the public lands to see that they are not. despoiled or subverted to
: improper uses, I can see no reason -wvhy the prospecting for- and
development of oil upon the lands in question may not continue not-withstanding the withdrawal, which will serve to hold the land- in
reservation generally against- other app'toptiation, it not appearing
that any irrigable lands will be interfered.with by such development.
-
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If-it should be developed by such prospecting that there is an oilbearing field of commercial value, it can then be determined what
disposition shall be made of the land. No special permit for this
purpose is necesary, as the Secretary of the Interior may at any time,
whether the land is withdrawn or not, exercise control of it as custodian of the public lands to prevent waste or improper occupancy
;of it.

INDIAN ALLOTMENTS-COLVILLE RESERVATION-ACT OF MARCH
2:2, 1906.D
OPINION.
The children of those Indians who received allotments on the north half, or
restored portion, of the Colville Indian reservation who did not themselves
receive allotments thereon, and also the children of such allottees born
since the allotments were made, are on the Same footing in respect to allotments on the south. half, or reserved portion, of the reservation, as the
Indians residing thereon, and equally entitled with them to allotments
under the provisions of the act of March 22, 1906.

Assistant Attorney-General Campbell to the Secretary of the Interor, October 6, 1906.
(W. C. P.)
You have requested my opinion on certain questions arising under
the act of March 22,. 1906 (34 Stat., 80), authorizing sale of unal-,
lotted lands of the diminished Colville Indian reservation, Washington, formulated by the Commissioner of Indian Affairs as follows:
1. Are the children of those Indians who received allotments on the north
half of the reservation under the act of. July 1, 1892 (27 Stat, 62), and who
did. not receive allotments thereon, entitled to allotments on the south half of
the Colville reservation under the act of March 22, 1906?
2. Are the children of allottees on the north half, born since the allotments
thereon were made, entitled to allotments on the south half?

'The act of 1892 restored to the public domain a portion of the Colville Indian reservation, described by metes and bounds, and directed
the sale and disposition of such lands after certain reservations and
allotments provided for therein should be made. The prdvision for
allotments was, so far as necessary to be set forth here, "that.

each

and every Indian now residing upon the portion of the Colville Indian reservation hereby vacated and restored tot the public domain,
and who is entitled to reside thereon, shall be entitled to select from
said vacated portion eighty acres of land, which shall be allotted to
each Indian in severalty." Evidently it was not the purpose or
effect of this legislation to break up the tribe but rather to save to
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those Indians who had settled and established homes within that
portion of the reservations restored to public domain, their improvements. Those who did not desire to take allotments upon the
restbred lands had the privilege of removing to that part still held
in reservation. It seems that, for some reason not disclosed by the
papers here, some children of those Indians who elected to take
allotments.in the ortion restored did not receive any land there.
The act of March 22, .1906, authorizes and directs the Secretary of
the Interior to sell or dispose of unallotted lands in the diminished
Colville Indian reservation, and as to allotments provides as follows:
That as soon as the lands embraced within the diminished Colville Indian
reservation shall have been surveyed the Secretary of the Interior. shall cause
allotments of the same to be made to all persons belonging to or having tribal

relations on said Colville Indian reservation, to each man, woman, and child
eighty acres, and,, upon approval of such allotments by the Secretary of the
Interior he shall cause atents to issue therefor under the general allotment law
of the United States.

The wording of this provision is sufficiently comprehensive to
include all regarded as belonging to the tribes inhabiting the diminished reserve. As stated before, the fact of taking allotments by
those members of the tribe who happened to be located within that
portion of the reservation restored to the public domain should not be
considered as ending their tribal relations. They should be considered, for the purpose of determining their rights in the reservation lands, just as if no division of the reservation had been made.
An Indian who takes an allotment within his reservation does not
thereby so change his status as to deprive his children of a share in
the lands of his and their tribe. The policy of the government has
always' been to secure to each individual of an Indian tribe an equal
share' in the lands of his tribe, and that policy should be adhered
to by the executive branch of the government unless some provision
of law clearly and. expressly prevents, that course. There is no
such' inhibition in the act of March 22, but, on the other hand, it
seems to have been purposely so framed as to include all persons
belonging to the reservation as formerly constituted.
I am of opinion, and so advise you, that children of those who took
allotments upon the restored portion or north half of the reservatiofi
should be considered as on the same footing in respect of allotments
as those residing upon the reserved portion or south half and that
each qestion submitted by the. Commissioner of Indian Affairs
should be answeted in the affirmative.
Approved:
Tuos. RYAN, Acting Secretary;
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ACT-CAREY

X :

ACT-WATER

OPINION.

0

:

RIGHTS.

0:

Individual owners of lands acquired under the provisions of the Carey act may
be supplied with such additional water from reservoirs constructed under
the reclamation act as may be necessary. to fully develop and reclaim the
irrigable portions of such lands, subject to all the conditions governing the
right to the use of water under.any particular project.-

Assistait Attorney-General Campbell to the Secretary of the Interior,
October 196.
(E. F.B.)
A letter from the Director of the Geological Survey of September
28,1906, referring to an opinion of this office of November 24, 1905,
advising that there is no authority under the act of June 17, 1902
(32 Stat., 388) ,.to grant the Ameriean Falls Canal and. Power Company a permanent interest in and right to the use of water stored
in: reservoirs constructed under said act for the irrigation of lands
segregated under the Carey act and being recidimed by said company
under contract with the State of Idaho, has been referred to me for
opinion as to whether additional water; supply to the individual
landowners can be furnished under the provisions of the reclamation
act.
The Director in his letter states that the irrigation system established under the Carey act is more than half completed, two openings
of land under the State laws having already been had by the State
land Bpard, and that the third opening will pobably soon occur
which will cover practically all the remaining. lands in the list approved by the Department. He further states that "the requireineuts of the Carey act have been fully complied with by the furnishing:of an adequate water supply to reclaim the lands sufficiently to
iraise profitable crops each year."
His proposition is, not to furnish Tater for the reclamation of
lands segregated inder the Carey act, as that has been accomplished,
but " to reinforce the supply to make, possible a more complete
development of the irrigable lands."
The situation is this: These lands are practically held in private
ownership, and the proposition involved in' the inquiry now submitted is, whether lands in private ownership that are partially
-irrigated may be supplied with additional water for the complete
reclamation of those lands, if all the conditions imposed by the act
are complied with and no restriction of the act as to area is violated.
I am of opinion that individual owners of lands acquired under
the provisions of the Carey act may be supplied with such additional
water from reservoirs constructed under the reclamation act as may
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be necessary to fully develop and reclaim the irrigable portions of

such lands.
I call attention to that provision of the contract entered into by the
Secretary of the Interior with the Water Users Associations " that
only those who are, or may become, members of said associations
under the provisions of its articles of incorporation shall be- accepted
as entrymen or applicants for rights to the use of water impounded,
developed, or the supply -of which is or may be regulated or controlled by said proposed irrigation works," which would seem to
require that all persons receiving water from such source must be
members of the associations
Approved:
E. A. HITCHCOCK, Secretary.

APPLICATION TO AMEND FOREST RESERVE LIEU SELECTION.
MARY E.

COFFIN.

Applications to amend forest reserve lieu selections are governed by the same
rules governing applications to amend homestead or other entries, and to
support such an application it must be shown that the tract covered by
the proposed amendment is the land originally selected, after inspection,
and that the mistake was made thru no fault of: the applicant.

Secretary Hitchcock to the Comm~issioner of the General Land Office
(F. L. C.)
October 13, 1906.
(C. J. G.)
A motion has been filed by Mary E. Coffin for review of departmental decision of July 30, 1906, affirming the action of your. office
in denying her application to amend her lieu selection under the act
of June 4, 1897 (30 Stat., 36), for the NE. 1 SW. 41,Sec. 20, and the
NE. i NE. i, Sec. 30, T. 61 N., R. 2 W., so as to embrace instead the
S. i NW. , Sec. 13, T. 56 N., R. 9 W., Duluth, Minnesota.
The lands in T. 61 N., R. 2 W., were selected December 24, 1901,
and the application to amend was filed October 7, 1902, based upon
the allegation that said sele6tion was made from the report of an
explorer employed to examine the lands in said township and range
and who reported that the lands originally described " were of some
value for the timber thereon; that subsequently upon a more careful
and accurate survey of said tracts of land by the county surveyor,"
it was learned that the timber which was " supposed to be upon the
tracts selected is in fact situated upon adjoining tracts which were
and are not subject to selection, being already embraced in entries;"
that the explorer attributed the mistake to the fact that " the marks
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of survev in said township are very old and that it was very difficult
to follow the lines accurately."i
Your office declined to allow a change of selection upon the facts
alleged, holding that there is no authority for allowing a change of
selection on the ground that the tracts selected are not as valuable
as they were thought to be when the selection was made, but such
allowance is confined to cases where error or.mistake is made in the
description of the land selected. A motioin for review of the decision of your office was filed, it being alleged, among other things,
that it was error to treat the application as one to amend instead of
one to make second selection, which motion was denied primarily
for the reason that nothing new was presented therein. Thereupon
an appeal was taken to the Department, where' the decision of your
office was affirmed. Upon motion for review the papers were re-'
turned to your office, the former action being vacated, " though without error," and directing " further consideration and such action as
may be deemed appropriate upon the showing now made." The
latter consisted of a statement by the county surveyor, an affidavit
of his companion when the survey of the land originally selected
was made, and one by the ' explorer " who examined the land
before such selection. The case was returned for the reason that the
selector sought to introduce into the record facts not therein contained when the decision complained of was rendered, and upon
which'your office had not past. Your office concluded as follows:
Considering the facts in the case as disclosed by the original papers in the
case, as well as the evidence introduced in support of the amendment, the
selector does not seem to have exercised common business care in making the
selection, even if valuable timber was the object in making the selection. In
the application to amend and all the evidence adduced in support thereof, there
has not been a word in derogation of the character of the land originally
selected, as agricultural-or farming land. If the selector has any equity in.the
case it is not visible.

The land originally selected seems to be 'in place, with

no insurmountable obstacle to the perfecting of the selection therefor, and:the
acquisition of a patent thereto. The quality of the soil and the lay of the land,
as developed after the' McIvor survey has not been impeached or criticized.
The only, objection to the original selection seems to be its want of timber.
Much valuable land for farming purposes is treeless prairie. It is not thought
that a case for amendment of the application has been made, even considering
the additional evidence furnished, and the application to amend is, therefore,
rejected.

-An appeal was taken from this action to the Department, when the
decision now complained of was rendered. The facts of the case,
including the substance of the subsequent affidavits filed by the
selector, were fully set out in said decision, it being found that the
examination made prior to selection to ascertain the lines and corners
of survey was neither extended nor thoro; that the selector must be
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held responsible for any lack of diligence on the part of her agent;
and that the showing made in support of the application to amend

was insufficient.
It is not again urged in the present motion for review that the
application under consideration should have been treated as an appli-

eation, for second selection instead of one to amend, but in support of
said motion is filed another affidavit of the selector's agent who examined the land prior to selection, and one by herself in which she
alleges that the failure in having her said agent " fully state the
facts in corroborating her statements and to furnish the details now
given," was due to the fact that she did not deem that such full details were essential. The agent, after describing his work and its
results, now states that he did in fact make an extended and careful
examination for the lines and corners; that his search was painstaking and diligent," but owing to lapse of time since the original
survey and to forest fires a majority of the corner posts had been
obliterated and it was difficult to locate a tract of land; and that the
land embraced in the selection " is not even of any value for agricultural purposes, being very rough and rocky and with little soil."
Aside from the mere assertion of the selector's agent that he did in
fact make a careful and diligent search for the true lines and corners,
it is found from an examination and comparison of the affidavit now
furnished that the statements contained therein do not materially
differ from those previously made by him. Apparently there has
been no disposition in the repeated denials of the application to
amend, -to question the fact that there was some mistake in making
the selection; the main question has been whether the mistake might
not with proper diligence have been avoided and whether it was sufficient to justify the allowance of a change of selection. There was
undoubtedly basis for the conclusion that proper diligence was not
exercised in examining the land prior to. selection. The evidence
now offered does not serve to alter that conclusion, the facts as- to
the alleged mistake being merely set out with a little- more detail.
It is conceded here by the selector that the true condition of the
land was subsequently ascertained " upon a more careful and accurate
survey." The familiar rules governing applications to amend in
case of homestead and other entries are clearly applicable in the
matter of lieu selections under the act of 1897. Under said rules,
on application to amend it must be shown that the tract covered by
the proposed amendment is the same as that originally selected,; after
inspection, and that the mistake was made thru no fault of the
applicant. That, as heretofore held, has not been sufficiently shown
here. The rule would hold equally good were this application treated
as a second application to select, in which event, if it appeared that
580-VOL
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the land was subject to selection but the same failed thru the failure
of the selector; said application could not be allowed.
It is fair to conclude, too, with your office, from the evidence in
this case, that the desire to change this selection to another tract is
due principally to the subsequent 'discovery that the land selected
is not as valuable for its timber as it was believed to be from the
report of the selector's agent. In other words, that the alleged mis-,
take was not as to the location of the land but as to the value and
quality of timber thereon. Said agent had reported prior to selection " that there was timber 'of considerable value upon said land."
In her nonmineral and nonoccupancy affidavit the selector stated that
the object of securing the land was " for agricultural purposes,"
while her agent now states that it is not of any value for such pur-poses;
It is not considered that any new matters have been presented in
support of the motion for review of sufficient importance to change
the conclusion heretofore reached in this case, and no good reason
appeating- otherwise for disturbing the decision complained of the
same will be adhered to, and said motion is hereby denied.

SOLDIERS' ADDITIONAL-FOREST RESERVE LIEU SELECTION.
WILSON

F.

PLEAS.

Where an application to make soldiers' additional entry is rejected for invalidity of the base offered, and no, like valid base is supplied, substitution therefor. of a forest reserve lieu selection will not be allowed, to the prejudice
of intervening adverse rights.

Secretary Hitchcock to the Commissioner of the General Land Office,
(P. E. W.).
October 13, 1906.
(F. L. C.)
Wilson F. Pleas, as assignee of Edward Boster, 'has appealed
to the Department from your .office decision of March 1, 1906, in
which you rejected a certain lieu selection filed by him as a substitute for the alleged soldiers' additional right derived from Edward Boster upon which he had previously applied to enter, under
section 2307 of the Revised Statutes, the NE. -1 NW. , Sec. 17, T.
8 N., R. 2 E., Eureka, California. You also overruled his motion
to reject a lieu selection filed for the same land by the Aztec Land
and Cattle Company.
The-record shows that his said application' was filed January 20,
1903, and that of the Aztec Land and Cattle Company December 28,
1903. Pleas's application was past upon by your office September
24, 1904, and he was required to furnish certain evidence.
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He appealed to the Department, but subsequently filed a withdrawal of his appeal and therewith a lieu selection for the land in
question, stating that the latter was filed as a substitute for the
alleged Boster additional right.
In the decision appealed from b ras held that by failing to substitute a valid soldiers' right of additional entry in place of the'
alleged right derived from Boster, Pleas lost all rights acquired
under his original application.. This view is in harmony with the
unreported departmental decision of October 14, 1904, in the case
of John C. Ferguson, where it is said:
rejected. His apMeBean presented an application to enter. It was.
plication was simply tentative and the most that it can be held to have done, as
has often been decided, was to protect any rights that he might have as against
other applicants ... it was equivalent to an entry only so far as his rights
were concerned.

In the case before us, when the offered base proved invalid and no
like valid base was supplied, the said company's lieu selection right
attached and became superior to Pleas's right under the lieu selection which he subsequently offered as a substitute. Not being entitled to consideration as a substitute, and adverse rights having
intervened, his said lieu selection was properly rejected. And inasmuch as the merit of the lieu selection claim o the Aztec Land and
Cattle Company is a question solely between the government and
said company, Pleas's motion to reject the said lieu selection was
if
- I
properly dismissed.
Your said decision is accordingly affirmed.

SUSPENSION 01 ENTRY-NOTICE-CHARGE-BONA flE PURCHASER.
MARY M.

SHIELDS ET AL.

In case of the suspension of an entry on the report of a special agent, with
opportunity to the entryman to apply for a hearing, the entryman by making such application without objection to the sufficiency of the notice of suspension, does not thereby waive the right to object, at the hearing, to the
sufficiency of the charge in the notice.
The charge in a notice of suspension of a timber and stone entry, to the effect
that the entry was not made in good faith for the exclusive use and benefit
of the entryman, but at the solicitation and for the benefit of another, states

a sufficient cause of action, and if proven would require the cancelation of
the entry.
The transferee of an entry after the issuance of final certificate takes only such
right as the entryman himself has, and if for any proper cause the entry be
canceled, whatever rights the transferee may have in the land are lost and
forfeited.
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Secretary Hitchcock to the Commasioner of the General Land Offiee,
(F. L. C.)
October 15, 1906.
(A. W. P.)
An appeal' has been filed on behalf of Mary M. Shields, entrywoman, and Charles E. Atherton, transferee, from your office decision
of November 20, 1905, wherein you affirm the action of the local officers and hold for cancelation her timber and stone cash entry No.
6116 for the SE. f, Sec. 2, T. 6 N., R. 11 E., Vancouver, Washington,
land district.
It appears from the record in this case that Mrs. Shields filed her
sworn statement for the above-described tract June 12, 1902, in support of which she submitted proof on September 16,. 1902, on which
date it -was approved and cash certificate No. 6116 issued thereon by
the local officers.
By letter of September 11, 1903, your office transmitted to the Department a report of Special Agent. Ferguson, dated February 5,
1903, charging, substantially, that said entry, together with six others
therein described, was made at the solicitation of one Albert W. Lobdell, a timber cruiser, for the use and benefit of one Charles E. Atherton, to Whom the land was conveyed within a few days after 'the
issuance of cash certificate.' In accordance with. -your recommendation the Department, by letter of September 28, 1903, directed that
hearing be had under circular of August 18, 1899 (29 L. D., 141).
Accordingly, by letter of October 20, 1903, you directed the local officers to suspend the said seven entries, and give notice to the claimants
of the special agent's charges, as follows:
All of these cases have to do with one Albert W. Lobdell, the locator and
manipulator of the claims and the claimants, and one Charles R. Atherton, the
ultimate purchaser of all the claims.
These people, the agent states, were solicited by Lobdell to make entries
under the' timber and stone act (June 3, 1878; 20 Stat., 89); inducements
were held out. whereby they could make each a little money; parties stating that
they had no money with which to make payment for the land were promised
by Lobdell all that was necessary; they were further assured that they could
get into no trouble, it was perfectly legal, but it was perfectly well understood
that the entries would not be for the benefit of the claimants any further than
that they were to receive $100.00 apiece guaranteed by Lobdell, the final purchaser to be " somebody Lobdell had on the string."
It is further shown that within a few days after the issuance of final receipts
the lands covered by these entries were conveyed to Charles E. Atherton, of
Portland, Oregon, as shown by the records of Klickitat county, Washington.

In harmony with the above instructions, the local officers, on
November 2, 1903, issued notice of suspension in each of the seven
cases, and to the grantee, Charles E. Atherton, with notice that
thirty days would be allowed within -which to apply for a hearing,
with information that:
The charges on which said cash entry is suspended are summarized as follows: That you were solicited by one Albert W. Lobdell to make said entry,
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with the understanding that the same would not be made for your use and
benefit, but for the benefit of a final purchaser to be named by said Lobdell;
-- that you made said entry with the
understanding that you were-to receive
$100.00 for making the same, payment of which sum to you was guarante
by said Lobdell, and that within a few days after final receipt was issued to
you for said land you conveyed the same to one Charles E. Atherton, of Portland, Ore gon.

This notice was properly served in, each. case and applications for
hearing were duly filed on behalf of the several laimants and their
transferee, and forwarded to your office, where, by letters of Januay11, 1904, they were each pronounced of sufficient basis, and such
hearings ordered.
Based thereon the local officers on January 2, 1904, issued the
several notices for hearing, as follows.:
Take Notice: That upon an order issued by the lHon. Commissioner of the

General Land Office (Division P.), dated the 11th day of January, 1904,. a
hearing will be had before the register and receiver of this office on the 10th

*.

day of March, 1004, at 10 o'block A. M.,for the purpose of hearing testimony
and determining whether or not the said entry shall be canceled, on the ground
that the said application to purchase said land was not made for the use and
benefit of said applicant, but that it was made in pursuance of an understanding
and agreement between said applicant and one Albert W. Lobdell, of Portland,
Or., that said Lobdell would furnish as much money as was needed to pay for
said land, and that when poof had been made and final receipt issued, the
said applicant would deed said land to Whoever said Lobdell might designate,
and would receive from the said Lobdell the sum of $100.00, or thereabouts,
as compensation for, going through the form of acquiring final receipt for said
land. That said agreement and understanding was carried ot, and in pursuance of the same said applicant did convey said land by warranty deed to one
Charles
. Atherton, of Portland, Oregon, with whom said Lobdell had an
-understanding, and that said applicant was paid by the said Albert W. Lobdell
the sum of $100.00 for making said conveyance, and that at said earing you
and each of you wvill be allowed opportunity to present testimony in support of
said entry.

As a esult.-thereof hearing herein was duly had and testimony
submitted, on consideration of which the local officers on January 18;
1905, rendered their finding rommending the ccelation of the
said entry. From their action claimant and transferee appealed to
your office; allegain-6 that they erred in making such recommendation,
and also in denyinge defendants' motion to dismiss the proceedings,
made at the beginnihg.of the hearing, on the ground that the notice
of suspension served on the defendants did not afford any ground'
for canceling~ the entry.
Upon* consideration of the evidence and matters urged o appeal
your office by decision of November 20, 1905, affirmed the action of
the local officers and held the entry for cancelation, holding, as to
the alleged 'error in denyihg defendants' motion to dismiss, that:
There iS no merit in said motion, for the record shows that the notice of suspension clearly summarizes the charges, and stated a complete cause of action,
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and, moreover, both the claimant and transferee made answer thereto in their
respective applications for a hearing without then making the least objection to
the sufficiency of said notice. Furthermore, it is shown that in the notice of the
hearing said parties were again advised of the charges against said entry, which
were set out more at length, and likewise clearly stated a cause of action.

The case is now before the Department upon the appeal filed in
behalf of the entrywoman and her successor in interest, Charles E.
Athetton, wherein it is urged that your office erred in finding that
defendants' motion to dismiss the proceedings in this case was properly dismissed by the local officers; in holding. that the appearance of
the entrywoman and appellant at the hearing constituted a waiver of
objections to the sufficiency of the chariges against said entry; in not
holding that the charges set forth in the notice served upon the defendants were not sufficient to require the cancelation of the entry if
proved; and,'in substance, that your said decision was contrary to
law and the evidence adduced at the hearing.
It does not appear, however, that your office held that the appearance of appellant at the hearing constituted a waiver of objections to
the sufficiency of the charges against said entry, but rather that both
the claimant and transferee made answer to the charges contained in
the notice of suspension, in their respective applications for a hearing,
without their making the least objection to the sufficiency of said notice. However, if your office intended by this statement to hold that
such action was a waiver of objections to the sufficiency of the charges
against the entry, the Department can not concur. The notices of suspension having been duly issued by the local officers and personally
served upon the defendants, it was proper that they should apply for a
hearing in accordance therewith and in compliance with the regulations
of the Department, in order that they might have standing to appear
before the local office. Such action was not a waiver, and the def endants might very properly thereafter offer objection to the sufficiency
of the charge on the day set for hearing. Were the charges set forth
in the notice of suspension sufficient, if proven, to warrant the cancelation of the entry
Section 2 of the act of June 3, 1878 (20 Stat., 89), provides:
That any person desiring to avail himself of the provisions of this act shall
file with the register of the proper district a written statement in duplicate, one
of which is to be transmitted to the General Land Office, designating by legal
subdivisions the particular tract of land he desires to purchase, setting forth that
the same is unfit for cultivation, and valuable chiefly for its timber or stone;
that it is uninhabited; contains no mining or other improvements, except for
ditch or canal purposes, where any such do exist, save such as were made by or
belonged to the applicant, nor, as deponent verily believes, any valuable deposit
of gold, silver, cinnabar, copper, or coal; that deponent has made no other application under this act; that he does not apply to purchase the same on specula-

tion, but in good faith to appropriate it to his own exclusive use and benefit,
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and that he has not, directly or ihdirctly, made any agreement or contract, in
any way or manner, with any person or persons whatsoever, by which the title
which he might acquire from the Government of the United States should:inure,.
in whole or in part, to the benefit of any person except himself; which statement
must be verified by the oath of the applicant before the register or receiver f
the land office within the district where-the land is situated; and if any person
taking such oath shall swear falsely in the premises, he shall be subject to all

have paid for said lands, and all right and title to the same; and any grant or
conveyance which he may have made, except in the hands of bona fide purchasers, shall be null and void.

The applicant filed such sworn statement, duly executed, on which
notice issued, proof was submitted, and the entry allowed.
he
notice of suspension based on the report of the special agent gave
notice that the charges on which the cash entry was suspended
were, in effect, that it was not made in good faith for the exclusive
use: and benefit of the applicant, but at the solicitation of one Albert
W. Lobdell, with the understanding that it was to be for the use
and benefit of a final purchaser, to be named by said Lobdell, and
that for making such entry the' applicant was to receive the
suml of $100. Considering these charges, the Department is of the
opinion that they state a complete cause of action, and if proven
would require the cancelation of the entry. In fact, this notice
contained a brief sunfmiary of the charges contained in the special
agent's report, which you transmitted to the Department on Sep-

tember 11, 1903, in accordance with instructions of November 18,
and 24, 1902, and when, upon examination of the same, the Department by letter of September 28, 1903, approved your recommendation of suspension with opportunity for hearing, it past on the'
charges and in effect determined them sufficient, if established, to
warrant cancelation of the entries therein described. It is true,
that the proceedings were to be based on the charges contained in
such notice of suspension and not on any statements contained in.
the notice of hearing. It would have been sufficient had the latter
given only the date of hearing and directed attention to the charges
contained in the former notice. But the charges set out-in the
latter, while more elaborate, were only a repetition of those contained in the suspension notice, with perhaps additional data as
to the chain of evidence that'would be submitted to establish the

said charges.

In any event, it does not appear that the defendants

were in any manner prejudiced by the matter contained in such

latter notice.
The Department has very carefully examined the somewhat voluminous record in this case. The substance of the material parts
of the. testimony offered at the hearing has been set- out at length
and in detail in your office decision, and it is not therefore deemed
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necessary that the same be herein repeated. Suffice it to state that
upon full consideration of the evidence adduced, as well as the matters urged ini support of the appeal the Department finds that it is
suffiilvy established that this entry was not made in good faith
for the exclusive use and benefit of the claimant, but was speculative
in that it was made at the solicitation of one Albert W. Lobdell, and
with the understanding between them that the latter would furnish
all the money necessaary to make tour of examination and location,
and to meet the proof expenses and payment for the land; that in
consideration of making said entry the claimant was paid the sUm1 of
$100; and that a few days after issuance of certificate in accordance
with understanding the land was, conveyed to one Charles E. Atherton. At the time of making proof herein the claimant made sworn
statement that she used her own money in making payment for the
land-nioney obtained " from my own savings." But at the hearing she admitted that neither herself nor husband had contributed
any part of: the money necessary to making examination, proof, and
payment on the land.
In response to the notice of suspension Atherton, transferee and
intervener, also applied for a hearing, alleging in support thereof
that he had made bona fde purchase of the land for his own sole
use and-behoof, and at the time he received conveyance thereof he
had no knowledge, notice, or intimation that the entrywoman had not
made said entry for her sole use and benefit: wherefore he prayed
that his rights be considered and determined, and that he be adjudged
the owner of the land as a bona fide purchaser, and that said proceeding be dismissed. Atherton did not, however, offer any testimony
in support thereof at the subsequent hearing, or in any manner appear, other than by counsel, who also represented the claimant. While
it is true that an entryman may sell his land after certificate has issued, yet it is sufficient to state, as has been repeatedly held by both
the courts and the Department, that the transferee can take only such
right as the entryman himself had. His title. is in no way superior
to that of the original holder. He is not a bona fide purchaser (C. P.
Cogswell, 3 L. D., 23; Smith v. Anderson, 8 L. D., 46; Lough v.
Ogden et dl., 17 L. D., 171). It therefore follows that for any proper
cause the entry must be canceled as tho such transfer had not been
made, and that whatever rights the transferee hmay have had in the
land are lost and forfeited. In this connection see Hawley v. Diller
(178 U. S., 476).
The, Department is therefore of the opinion that the concurrent
judgment of the local officers and your office should be affirmed, and
it is accordingly so directed.
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SECOND H1OMESTEAD ENTRY-ACT OF APRIL 28, 1904.

CLARENCE MANN.
The mere allegation by an applicant to make second homestead entry under the
provisions of the act of April 28, 1904, that he relinquished his former entry
without consideration, will not, in the absence of an averment that he was
mistaken as to the character of the.land originally entered or that he was
unable to complete the entry.either on that account or because of some unavoidable complication of his personal or business affairs, bring him within
the saving provisions of said act.

Secretary Hitchcock to the Commissioner of the General Land Offiee,
(E. 0. P.)
October 17, 1906.
(F. L. C.)
Clarence Mann has appealed to the Department from your difie
decision of November 7, 1005, rejecting his application to enter,
under the provisions of the separate acts of April 28, 1904 (33 Stat.e
527,. 547), respectively, the SW. |4 NE. , NA
SE. , S. SE.4,
SE. SW. 41,Sec. 2, SW. 4 SW. 4, Sec. 1, NE. 4 NE.i NW.,
N. SE.
NE.
SW. ', Sec. 11, W. NW. ,Sec. 12, T. 2T N.,
R. 44 W., Alliance land district, Nebraska, with leave to amend his
said application by eliminating therefrom a tract of 160 acres.
NW. 4,
* L
May 26, 1899, Mann made homestead entry of the S.
NW.
SW. 4, Sec. 10, NE. 4 SE. , Sec. 9, T. 28 N., R. 43 W.,
- which was canceled on relinquishment February 3, 1904.
In the corroborated affidavit filed with his rejected application
Mann avers that said relinquishment was made without consideration
and solely because the land wasentirely unfitted and unsuited for farming and agricultural purposes and good

only for grazing purposes, affiant was compelled to abandon it because of
-inadequate range for cattle and lack of proper vegetation growing thereon for
maintenance of cattle in number sufficient to warrant a living therefrom. That
the claim was so situated that itwas impossible for him to acquire additional
vacant lands adjoining thereto, because of the rights of others to such adjoining land.

Your, office held that inasmuch as the original entry was relinqtiished by Mann in order to obtain a " greater range he was not
within the class sought to be benefited by the act of April 28, 1904
(33. Stat., 527), restoring the homestead right in certain cases. The
affidavit of Mann containing the averments above quoted, was executed April 3, 1905, and his statement to the effect that he was
unable to secure additional lands contiguous to his original entry
and that he relinquished the same because the land. embraced therein
was, because of its quality, insufficient in quantity to afford a living
th6refrom, when considered with relation to the time of the execution
of said affidavit warrants the inference that the real object of the
relinquishment was to secure the full benefits conferred by the act
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of April 28, 1904 (33 Stat., 547). But in the determination of the
right of Mann to the restoration of his homestead right the language
used in said affidavit should be considered with reference to the conditions existing at the date of the relinquishment of his former
entry, rather than the date of the execution of said agddavit. At that
time neither of the said acts of April 28, 1904, supra, had been past,
and there was no law under which he would have been permitted to
secure other lands. It is not to be presumed that he at that time
executed his relinquishment with any expectation of acquiring a
"greater range " or, indeed, any land under the homestead law. His
homestead right was at that time exhausted and that could not have
been the motive for his action. In this respect the facts differ from
those presented in the case of David H. Briggs (34 L. D., 60). But
Mann.makes no averment that he was mistaken as to the characterof the land originally entered or that he was unable to complete said
entry either on that account or because of some unavoidable complication of his personal or business affairs. The simple allegation that
the land was relinquished without consideration, does not, standing
alone, bring the applicant within the saving provisions of the act in
question.
The decision' appealed from is accordingly hereby affirmed.

SOLDIERS' ADDITIONAL-SECTION -2306 OF THE REVISED STATUTES.
FRANK

V.

HUNTER.

No right of additional entry under the provisions of section 2306 of the Revised
Statutes exists where the original entry of the soldier was made for land,
embraced in an approved swamp-land selection upon which patent subsequently issued to the State, as the soldier's original homestead right was
not theteby exhausted.

Secretary Hitchcock to the Commissioner of the General Land Office,
(F. L. C.)
October 17, 1906.
(P. E. W.)
Frank V. Hunter has appealed to the Department from your office
decision of June 25, 1906, rejecting his two separate applications, as
assignee of Nicholas Lentz, to enter, under section 2306 of the Revised
Statutes, the NE. - SW.
and the SE. SW. , Sec. 20, T. 161 N.,
R. 65 IV., Devils Lake, North Dakota, based on the requisite military
service of Nicholas Lanto and homestead entry, No. 2931, made by
Nicholas Lantz at Fort Dodge, Iowa, October 28, 1870, for eighty
acres of land. The preliminary affidavit filed with said homestead
entry is signed Nicholas Lents.
Accompanying the present application is an assignment executed
March 23, 1905, wherein Nicholas Lenta assigned to William E.
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Moses the alleged right to make entry for eighty acres, and on July
17, 1905, Nicholas Lentz assigned to W. A.' Fleming Jones an alleged
right to make entry for eighty acres, who, on July 27, 1905, assigned
the same to Orville M. Field, who located the same on land in the
C.oeur d'Alene land district, Idaho. Both of said assignments are
based. on the same military service and on the same original homestead entry, and appear to have been made by the same party.
It further appears that the land covered by said original homestead entry was embraced in the list of swamp land selections by the.
State of Iowa, made under act of September 28, 1850 (9 Stat., 519),
which selection was approved January 27, 1866, and patented February 9, 1871.
The appeal presents only the question whether by said homestead
entry, No. 2931, any part of the homestead right of said Nicholas
Lentz was exhausted.
In the recent like case of Edwin F. Flynn, assignee of Franklin
Jordan (unreported), decided February 17, 1906, the Department
held that, inasmuch as the designation of the land in question as
swamp land had been confirmed, and the State's selection thereof
had been approved prior to the attempted homestead entry by
Jordan, no part of the latter's homestead right was thereby exhausted.
In the -present case approved selection had been made by the State
of Iowa for the land embraced in said attempted homestead entry,
No. 2931, prior to the date of the homestead application. It is evident that said entry could never have been perfected and that no
portion of Lentz's homestead right was exhausted thereby.
In the case of John S. Owen (32 L. D., 262, 264) the Department
held thatIn determining whether r not one is entitled under section 2306 to make an
additional entry it is necessary to ascertain whether or not . . . he had ehausted his homiestead rights by making entry for a less amount than one hundred and sixty acres. Not merely whether or not he had made entrj for a less
amount, but whether or not he had thereby ehausied his right.

No part of Lentz's homestead right having been exhausted by said
entry No. 2931, it affords no basis for the additional right claimed
herein, and the application was properly rejected.
Your said decision is accordingly hereby affirmed.

COAL LANDS-E4NTRY
JESSIE E.

BY MARRIED WOMAN.
OVIATT ET AL.

In those States in which no right or title in the wife's property vests in the
husband by virtue of the marital relation, she may, if otherwise duly
qualified, purchase coal land in her own and exclusive interest; but the
land department will require specific proof that she does not really purehase in the interest of her husband..
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In connection with
that the entry
and not in the
other person or

each coal-land entry the etryman must show under' oath
is made in good faith in his own and individual interest,
interest, directly or indirectly, in whole or in part, o any
persons whomsoever.

Secretary Hitchcock to the Commissioner of the General Land Office,
(G. N. B.)
October 17, 1906.
(F. L. C.)
May 31, 1904, Jessie E.

Oviatt,

Jennette Abbott, and Sarah J.

Abbott, and July 28, 1904, Carrie E. Rose and Sarah M. McDeid,
made individual entries, under the coal-land laws, for the NE..of
section 4, the SE. 4 of section 4, the NE. 4 of section 8, the NW. - of
section 6, and the SW. 4 of section 6, respectively, all in T. 21 N., R.
103 W., Evanston, Wyoming, land district.
* By letters of June 14, 16, and 17, 1905, your office advised the local
officers, in the several cases, thatWhere a coal entry is made by a woman it is the practice of this office to
require an affidavit on her part- as to whether she is single or married, and if
married, whether the purchase price is furnished from her own separate funds
in which her husband has no interest.

And the local officers were directed to notifiy each entrywoman
that she would be allowed sixty days within which to furnish the
required affidavit.
It appears that such notice was given, and a motion for reconsideration was filed by each entrywoman, which b your office decision of September 7, 1905, was in each case denied.
The entrywomen have filed separate appeals to the Department.
These appeals, however, which present the same question, have been
docketed together and will be considered as one.
It is assumed that the entrywomen are all married, because the
appeals, and the argument of counsel made to support them, proceed upon that theory.
The contention on appeal is, that there is no authority in law for
the requirement that a married woman should show that her purchase of land under the coal-land laws was made with her own
separate funds in which her husband has no interest, and that
therefore your office exceeded its authority in directing that such
showing should be made by the entrywoman.
The coal-land laws are embodied in the Revised Statutes from
sections 2347 to 2352, inclusive, and the provisions thereof which
are material to be considered here are as follows:
Section 2347. [In part.] Every person above the
who is a citizen of the United States, or who has
become such, or any association of persons severally
upon application to the register of the proper land
enter, by legal subdivisions, any quantity of vacant

age of twenty-one years,
declared his intention to
qualified as above, shall,
office, have the right to
coal lands of the United
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States not otherwise appropriated or reserved by competent authority, not
exceeding one hundred and sixty acres to such individual person.
:t

t

f* -

*

*

e

*

Section 2350. [In part.] The three preceding sections shall be held to
authorize only one entry by the samne person or association of persons; and no
association of persons any member of which shall have taken the benefit of
such sections, either as an individual or as a iemiber of any other association, shall enter or hold any other lands under the provisions thereof; and
no member of any association which shall have taken the benefit of such sections shall enter or hold any other lands under their provisions.
Section 2351. [In part.] The Commriissioner of the General Land Office is
authorized to issue all needful rules and regulations for carrying into effect
the provisions of this and the four preceding sections.

That the lands here involved are of the character subject to purchase as coal lands; that the entrywomen are over twenty-one years
-of age and citizens of the United States; and that they are otherwise qualified to purchase coal lands, are matters which are not
questioned by your office.
The coal-land laws, above quoted, provide that an individual
shall have the right to enter not to exceed one hundred and sixty
acres, and that only one entry shall be allowed the sane person.
The law clearly contemplates, and the Department has repeatedly
held, that an entry under the coal-land laws must be made in good
faith in the entryman's interest, and not for the benefit of another.
(See cases of Adolph Peterson et al., 6 L. D., 371; Northern Pacific
Coal Co., 7 L. D., 422; Brennan v. Hume, 10 L. D., 160; McGillicuddy et al.. v. Tompkins et al., 14 L. D., 633; Conner v. Terry, 15
L. D., 310; Elwood R. Stafford et al., 21 L. D., .300.) In those
States in which no right or title 'in the wife's property would vest
in the husband by virtue of the marital relation, she may, if otherwise duly qualified, purchase coal land in her own and exclusive
interest. Whilst an arrangement between them for the procureinent by her from her husband of the purchase money would in such
case stand upon the same footing here as a Iike transaction between
any two individuals, yet in view of the peculiar personal relations
which subsist between husband and wife the land department is
entitled to specific proof that she does not really prellase in the
interest of her liusband, and the exceptional requirement in such
cases, now a practice of long standing, is justifiable and reasonable.
It is, however, apparent that in such cases as the present, as well
as in all others, whether of so-called private entries exclusively
under section 2347, Revised Statutes, or entries made in the exercise
of reference rights, a further showing by each individual entrynman
or association, that the entry is made in his or their own exclusive
behalf is necessary in order that the law may be properly acministered. Otherwise, nominal entrymen, with money furnished by
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disqualified persons or associations might purchase outright large
bodies of vacant coal lands for and on behalf of such persons or
associations, and thus accomplish by indirection that which can not
be done directly.
-The provisions of the coal-land laws fully warrant the requirement in all cases that in entries thereunder the entryman shall show
under oath that the entry is made in good faith in his own and individual interest, and not in the interest, directly or indirectly, in whole
or in part, of any other person or persons whomsoever.
Your office is therefore directed to require that the entrywomen
herein make the full showing above indicated, and to require that
the appropriate showing, as above prescribed, be submitted in all
other pending and future cases, upon pain of cancelation of the entry
in each case.
The decision of your office is modified accordingly.

PROCLAMATION AND REGULATIONS OPENING THE PASTURE AND
WOOD RESERVE LANDS IN THE KIOWA, COMANCHE, AND APACHE
INDIAN RESERVATIONS IN OKAOMA.
BY THE PRESIDENT OF THE UNITED STATES OF AMERICA.

A PROCLAMATION.

-

Whereas, section two of the act of June 5,.:1906 (34 Stat.) 213),
directed that the four hundred and eighty thousand acres of gazing lands heretofore selected and set apart by the Secretary of the
Interior in the Kiowa, Comanche, and Apache Indian Reserva
tions in the Territory of Oklahoma, for the use in common of certain Indian tribes, pursuant to article three of section six of the
act of Congress, approved June 6, 1900, entitled "An. act to ratify
and confirm an agreement with the Indians of the Fort Hall Indian
Reservation, in Idaho;" and the twenty-five thousand acres of. land
heretofore set apart by the Secretary of the Interior as a wood
reservation in said Kiowa, Comanche, and Apache Indian reservations "shall be opened to settlement by proclamation of the
President of the United States within sx months from the passage
of this act, and be disposed of upon sealed bids or at public auction,
at the discretion of the Secretary of the Interior,'to the highest
bidder under the provisions of the homestead laws of the United
States, and under the rules and regulations adopted by the Secretary of the Interior;
And, whereas, by section six of said act -of June 5, 1906, it was
declared that certain portions of said four hundred and eighty
thousand acres of land should be allotted to certain Indians de-
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scribed therein; and by the act of June 28, 1906 (34 Stat., 550),
it was further declared that certain other portions of said four hundred and eighty thousand acres of land should be sold to certain
lessees thereof;
And, whereas, under the act approved March 20, 1906 :(34 Stat.,
80), authorizing the establishment of town sites and the sale of
lots within said four hundred and eighty thousand acres of land,
the Secretary of the Interior was authorized to set aside and reserve such lands as he may deem necessary for the establishment
of town sites;
Now, therefore, I, Theodore Roosevelt, President of the United
States of America, by virtue of the power in me vested by the said
act of Congress, approved June 5, 1906, do hereby declare and make
known that all of said four hundred and eighty thousand acres of
land, except such portions thereof as may be allotted, sold or reserved
in the manner prescribed in said acts of Congress, and all of said
*twenty-five thousand acres of land will be opened to settlement and
dispositions under the provisions of said act of June 5, 1906, and
under the rules and regulations adopted by the Secretary of the
Interior, at such time and in such mamer as the said Secretary of
the Interior may fix and prescribe.
In witness whereof I have hereunto set my hand and caused the
seal of the United States to be affixt. -Done at this city of Washington this 19th day of September, in
the year of our Lord one thousand nine hundred and six and. of the
Independence of the United States the one hundred and thirtyfirst.
TIEODORE

ROOSEVELT.

By the President:
ALvEY A. ADEE,
Acting. Secretary of State.

REGULATIONS.

DEPARTMENT OF TIE INTERIOR,
GENERAL LAND QFFICE,

Washington, D. C., October 19, 1906.
Register and Receiver,
United States Land Offiee, Lawton, Oklahoma.
SIRS: By virtue of the authority of the act of June 5, 1906 (34
Stat., 213), and in accordance with the President's proclamation, it
is hereby ordered and directed that all of the lands in the pasture
and wood reserves in the former Kiowa, Comanche, and Apache
Indian reservations, situated in the counties of Kiowa, Caddo, and
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Comanche in your district, which are embraced and described in the
schedules hereto attached, be disposed of under sealed bids to the
highest bidder under the provisions of the homestead laws of the
United States, the provisions of this act, and the following regulations.
METIIOD AND TIME OF MAKING BIDS.

1. Each bid must be upon a form similar to that attached hereto,
which form will be furnished to prospective bidders upon applications made either in person or by mail to the " Register and Receiver,
Lawton, Oklahoma," or to the " Coimissioner, General Land Office,
Washington, D. C.," and mnust be signed by the bidder and contain
his post-office address.
2. No bid will be considered which shall be at a less rate than $5
per acre for the lands embraced in such bid.
3. No bid will be considered that is received by you before 9 o'clock
a. in. on Monday, the 3d day of December, or after 4 o'clock p. i. on
Saturday, the 8th day of December, 1906.
4. Each bidder will inclose with his bid his affidavit, Fin the form
hereto attached, showing his qualifications to make entry under the
general provisions of the homestead laws, and no bid will be considered which is not accompanied by such an affidavit. The affidavit mtst be executed before some officer authorized to administer
oaths and having a seal. Blank forms of this affidavit and of the
bid may be obtained by prospective bidders upon application made
either in person or by mail to your office or to this office.
5. Each bidder may make bids on as many separate tracts as he
chooses, but he must list all of the tracts bid for by him separately
on the same sheet of paper, and set opposite each tract, the total
amount he bids therefor, but the right to accept or reject any bid is
hereby reserved.
6. No bid for a single tract must include more than one quarter
section, and the tracts bid for must be described in the bids in the
same manner in which they are described hi the attached schedule
and not otherwise, and all bids which describe lands in.any other
manner will be rejected.
7. Each bidder must inclose with his bid his check for one-fifth of
the highest amount bid by him for any tract, but bidders who bid for
more than one tract are not required to inclose more than one check,.
This check must be made payable to the order of " The Secretary of
the Interior" and certified by the proper officer of some national
bank,

8. Bids may be delivered at your office within the time mentioned
above, either thru the mails or otherwise, but each bidder must,
before delivering' his bid to you, inclose it, together with the check
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and affidavit mentioned, in a sealed envelop addrest to the "Register
and Receiver, Lawton, Oklahoma," and the envelop must have indorsed upon itsface near the left end the words "Bidsfor Pasture
Lands;" or other words indicating its contents, but the envelop should
not bear any indorsement which Jn any way indicates eitler the name;
of the bidder, the land bid for, or the amount of the bid.
0 9. .If any bid is delivered to you in an envelop which is not securely
sealed or which does not bear an indorsement indicating its contents,
or which bears any. indorsement which indicates the name of the bidder, the lands bid for, or the amount'of the bid; you will at once'Opeh
the envelop :and return the bid and accompanying affidavit and check
to the bidder and notify him that you can not receive his bid until it
is inclosed inan envelop sealed and indorsed as herein directed.
PERSONS

ENTITLED TO

MAKE BIDS.

10. All persons who are qualified to make either an original home'stead entry, a second homestead entry,. or an additional homestead
entry are entitled to make.bids for these lands, but persons who apply
to make second-or additional homestead entries must furnish with
their: bids the affidavits, and evidence necessary to show that they are
entitled to make such entries, and persons who apply to make additional entries must confine their 'bids to' scheduled tracts embracing
jan 'area which they are entitled to enter and can not bid for:portions
of, larger listed tracts.
11. Foreign-born persons who have become citizens of the United
States or who have declared their intention to become such citizens
will be entitled to bid for these lands, but they must inclose with their
bids evidence of their naturalization or their declaration of intention.
AIETHOD

* .

OF RECEIVING,

HOLDING,

OPENING, AND RECORDING

BIDS.

12. You will, as soon as you receive these instructions, provide
yourself with a strong box or boxes securely closed, fastened, and
sealed in such a manner'that they can not be opened and closed again
without leaving evidence of their having been opened. These boxes
should be so constructed as to permit the envelops containing bids
to be deposited therein and to prevent sucl envelops from being
6xtracted therefrom-'untiltthe boxes.have been opened.
13. As soon as vou have received, any envelop, properly indorsed
so as to show that it contains a bid, such envelop must be numbered,
stamped "Received
, 1906," and signed by. the register or,
receiver, or by some clerk in their office designated by them., and
then deposited in one-of the boxes mentioned, in the presence of
both the register, and receiver, and the box must thereafter be kept
580-YoL 35-06
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in your, possession until it is opened as hereinafter directed. and no
distinguishing mark must be placed on any properly indorsed envelop
containing a bid, either by you or any person inder your direction or
control, before being deposited in the boxes, exeept as-herein provided.
14. Beginning at 9 o'clock a. m. on Monday, the 10th day of December, 1906, and'continuing thereafter, Sundays and holidays excepted,
from 9 o'clock a. m. until 4 o'clock p. in., so long as may be necessary,
you will publicly, under the supervision of such person or persons as
the Secretary of the Interior may designate, open the box or boxes
in which the bids have been deposited and take therefrom and
thoroly mix and distribute all of the envelops containing bids in
such a manner as to prevent their being opened in the order i whichthey were received by you, and after 'they have been so mixt and
distributed you will proceed to publicly open the bids indiscriminately and at once cause the name of the bidder, the lands bid for,
and the amount of hisbid to. be publicly announced as soon as the bid
is open.
15. When the bid has been opened and anounced, yvou will at
once indorse thereon the number of the bid, the name of the bidder,
'beginning with Nuimber I and continuing thereafter consecutively
in the order in which the bids are opened, anid as opened -ecord them
in duplicate in the books herewith furnished for that purpose. In
making. this record of the bids you will give the number of, the bid,
the name of the bidder and his post-office address,,the schedule number and description of each tract bid fre and the amount bid and
the amount deposited.
16. The bids, with the affidavits and checks attached, and one copy
'of the record of bids will then be forwarded to this office and you will
make no notation on the records of your ffice until the successful
'
bidders apply to make entry.
METHOD O

CONSIDERING BIDS AND MAKING AWARDS.

17. When the bids are received in -this office they will be tabulated
into a list showing each tract scheduled, the number of each bid made
therefor, the name and post-office address of each bidder, and the
amount of each bid. The bids and qualifications of each bidder will
then be considered by this office and the. bids, affidavits, and checks
and the list so tabulated will be forwarded to the Secretary of the
Interior, with appropriate recommendations, specifying the name of
the bidder to whom, in the opinion of this office, each tract should be
awarded.
18. Upon receipt of the recommendations of this office the Secretary of the Interior will take appropriate action thereon, and each
tract will be awarded to the highest qualified bidder for the amount
'
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of his bid therefor, and if two or more qualified bidders each bid the
highest amount bid for any one tract, the tract 'will be awarded to the
bidder whose bid was the first opened. . As soon as a tract has been
awarded to any bidder all other bids made by1im will be canceled.
TIME AND METHOD OF MAKING ENTRY.

19. After the awards have been made you will be furnished with
the names of the bidders to wvhom lands have. been awarded, and the
checks deposited by them will be endorsed to the Receiver, whereupon
: you will, in the order in which the bids are numbred beginning
with Number
arrange the dates updn which successful bidders will
be
required.to make entry 'and mail to each su cessful bidder a notice
advising him of the date on which he will be required to appear and
* make entry, and inclose' therewith a copy of these regulations.
20. In arranging the dates upon which *entries may be made you
will assign to each day, Sundays andlholidays excepted, only such
number of tracts as may be reasonably entered .during your office
hours on that day.
21. After you have arranged the dates upon which entries may be
made you will: prominently post in your office a list, alphabetically
arranged, according to the names of the successful bidders, giving
the name and post-office address of each successful bidder and the
I:
day on which he may make entry-and furnish a copy of that list to
the press for publication.
22. Persois who apply to make entry under this act must present
the usual homestead applications and affidavits, executed either
'before you or some other officer qualified to administer such oaths,'
and the affidavit filed -with the bid must not be acepted in support
of the application as the homestead qualifications. of the applicant
must be shown to continue to the date of the application.
-.23...If aiy successful bidder fails without reasonable excuse to
make entry on the clay assigned to him for that purpose the deposit
made by him will be forfeited, but if any such bidder within thirty
days from the day assigned to him for the purpose of 'making entry
presents his application to> enter and files in your office a corroborated affidavit setting forth any reasonable excuse for his failure'
to timely make such application you will allow him to thereafter
make entry at any time when the business of your office will permit.
24. When any successful bidder fails to enter the lands awarded
to him as herein prescribed, you will, at the expiration of thirty
days from the day assigned to sucl bidder, notify all the other.
qualified bidders for the same tract that they will be permitted to
'make enty in the order of precedence indicated b the size-of their
bids, beginning' with the highest bidder, provided they have not
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* been awarded some other tract, but they will be required to deposit
with their applications to enter one-fifth of the amount of the pur-'
chase money bid by them.

25. Each, successful bidder must, at the time he applies to enter,
and when he makes either five-year final or commutation proof,
tender to the receiver, in addition to the amount deposited by him
on the purchase price of the land, the usual fees and 'commissions '
required under homestead entries made for lands priced at $1.25,
* per acre.

26. The law requires these lands to be paid for in five equal install-ments, one-fifth 'at the time of entry, and the remainder in four equal
annual installments.

-

-'

2Y.Whein a successful bidder applies to make entry: of a tract for
which he was-the highest-bidder, you will collect the check deposited
by him and issue to him a receipt for the amount of the first payment on the purchase price of the land and return to him the remainder of the sum deposited if the deposit exceeds such -first
payment.
28.- The checks deposited by unsuccessful bidders to whom no lands
are awarded will be returned to them by this office after all bids
have been considered by the Secretary of the Interior.
29. When any 'land entered under this act is embraced in any
valid, unexpired, Lmforfeited lease .made. by the Govermnent for agricultural purposes prior to June 5, 1906, such land will be purchased
subject to such lease, and the purchaser will not be entitled to pos
session of the lands until the lease expires or is canceled or forfeited, but all rentals ,accruinog therefrom after the sale will belong'
and be payable to 'the purchaser of the land. Any, lessee who has or
:may, hereafter sublet his lease in violation of its provisions, thereby
forfeits all rights under his lease, and the entrymnan will at once be
entitled to possession of the leased lands.
30. No rights can be acquired4 in any of these lands thru a settlement made piior to entry, and before patent can issue for any entry
made uder this; act the entryman must, in the manner provided by
the homestead laws, make proof of his residence and cultivation upon
the lands embraced in his entry, except that entrymen who have purchased lands all of which are embraced in any existing lease mentioned in the preceding paragraph, held by some other person, will
not be required to reside upon and cultivate such lands during the
continuance of the lease, but they must do so after the lease expires.
If any lessee purchases the lands covered by his lease he must comply with all of the requirements as to residence and cultivation. In
cases where the entrymnan acquires by purchase or otherwise the
interest of any lessee under his lease, or where any lease has been for-

7-
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feited by being sublet or otherwise, the entrymnan will'be required to
reside upon and cultivate the lands from and after the time he receives possession of the lands from the lessee.
* ;
31. The time during which any entered land is covered by a valid,
unforfeited lease after the date of the entry will be deducted from
the five years durinj which the entryman would be required to. main- tain residence ahd cultivation if the lands had not been leased, and
the entryman will offly be required to reside upon and cultivate the
land for the remainder of the five-year period, or he may commute
by paying allof the deferred payments after an actual residence
upon
i
the land for fourteen months.
32. Any entryman may obtain title at any time by making proof
that he has resided upon and cultivated'the lands embraced it his
* entry for the period of fourteen months after the date of his entry
and paying all of the unpaid purchase money, or he. may continue
* his residence for five years and make proof at any time within two
*
years after the expiration of the five years, but he 'can not commute
while his land is in possession of a lessee without actual residence on
the' land.
33.. All the rights and privileges given by the homestead laws to
soldiers and' sailors of the war of the rebellion, the Spanish-Amnerican war, and the Philippine insurrection, or to the widows and
minor .orphan children of such soldiers or sailors, may be claimed
under entries made for these lands, except that entries can not be
made under soldiers' additional rights.
34. In cases where soldiers or sailors or their widows or minor
orphan children make acceptable proof of the required residence or
.cultivation by taking credit for military service before' all of the
annual installments of the purchase price have <been paid you will
suspend; action on such proof and not issued final certificates until
all of the unpaid installments have been paid.
35. The widows and heirs of persons who, make entry under this
act will not be required to maintain both residence and cultivation upon the lands covered by the entry of a deceased entryman,
but patent will issue- to them upon a sufficient showing of either
residence or cultivation and the payment of the unpaid purchase
money.

36.'If any entryman fails to make any annual payment of the
purchase price when due or fails to reside upon and cultivate the
lands covered by his entry; as required by the homestead laws and
these regulations, all rights in and to the lands covered by his entry
shall cease, and all payments theretofore made shall be forfeited
and his entry canceled.
37: Ifany land subject to sale under this act-is not sold under
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these regulations such land will thereafter, until June 5, 1911, remain subject to sale and entry at public auction or on sealed bids
at such times as the Secretary of the Interior may direct, and they.
can not be settled upon, or entered in any other manner, unless
Congress in the meantime otherwise directs.
38. Neither the non-mineral, nor the non-saline affidavit Will be
required of applicants who enter these lands, but all other affidavits
plicants must be presented with the applirequired of homestead
cations to enter.
39. You will give a separate series of numbers to all receipts and
certificates issued for' entries made under this act and will, on the
back of each receipt and certificate, indorse the words "Sold under
the act of June 5, 1906," in red ink.
40. The proceeds of. the sale of these lands and all moneys forfeited under these regulations must be accounted for separately
and deposited in your -designated depository to - the credit of the
Treasurer of the United States on account of " Kiowa, Comanche,
and Apache Indian lands, act of June 5, 19065" the certificate of
deposit setting forth that fact. The fees and commissions from the
sale of these lands are not Indian moneys, but are public moneys,
and are .therefore to be deposited and accounted for in the same
manner as fees and commissions arising from the- sale of public
lands.
41. A map of that part of 'Oklahoma in which the lands to be
sold -are located and a brief description of the general character
of each- township quoted from' the surveyor's returns. made from
1873 to 1875 are herewith furnished for the information of pro-'
spective bidders. Copies of field notes which furnish information
'as to the character of these lands will be on exhibition at the places
named below, and may be examined at those places by prospective
bidders..
The field notes of the lands in townships 4 and 5 north of ranges
9 and 10 west, Pasture Reserve No. 2, will be at the Indian Agency
at Anadarko, in Caddo County; the field notes of the lands in townships 4- and 5 north 'of ranges 18 and 19 west, Pasture Reserve
No. 4, will be at Hobart, in Kiowa County; the field notes of the
lands in townships 2, 3, 4, .and south of ranges1, 15, and 16 west
will be at Frederick, in Comanche County, and the field notes of
all the other lands' at the Lawton, Okla., land office.
42. Notice of this sale will be given by publication in such newspaper as this office may hereafter 'direct.
Very respectfully,
W. A. RICHARDS Commissioner.'
Approved:
E. A. HIToC1cock, Secretary.:
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Copy of Act of Congress.]
AN ACT To open for settlement five hundred and five thousand acres of land in the
Kiowa, Comanche, and Apache Indian reservations, in Oklahoma Territory.

Be it enacted, by the Senate and House of Representatives of the United States
of Anerica in Congress assembled, That all of that part of article three of section six of the Act of Congress of date June sixth, nineteen hundred, entitled
"An Act to ratify and confirm an agreement with the Indians of the Fort Hall
Indian Reservation, in Idaho," and making appropriations to carry the same
into effect, which reads as follows, to wit :," That in addition to the allotment
of lands to said Indians as provided for in' this agreement the Secretary of the
Interior shall set aside for the use in common for said Indian tribes four hundred and eighty-thousand acres of. grazing land to be selected by the Secretary
of the Interior either in one or more tracts, as will best subserve the interests
of said Indians," be, and the same is hereby, repealed.
- SEC. 2. That the four hundred and eighty thousand acres of land set apart in
the Kiowa, Comanche, and Apache Indian reservations, in Oklahoma Territory,
by the Secretary of the Interior, referred to and mentioned in section one of
this Act, and the twenty-five thousand acres of land set apart as a wood Teservation- in the Kiowa, Comanche, and Apache Indian reservations, in Oklahoma
Territory, by the Secretary of the Interior, shall be opened to settlement by
proclamation of the-President of the United States within six months from the
passage of this Act and be disposed of upon sealed bids or by public auction, at the discretion of the Secretary of the Interior, to the highest bidder
under the provisions of the homestead laws of the United States and under the
rules and regulations adopted by the Secretary of the Interior, and such purchaser must be duly qualified to make entry under the general homestead laws:
Provided, That the money arising from the sale of said lands shall be paid into
,the Treasury of the United States and placed to the credit of said tribes ol
Indians; and said deposit of money shall draw four per centum interest per
annum; and the principal and- interest of said deposit shall be expended for the
benefit of said Indians in such manner as Congress may direct: Provided furtiger, That such sales shall be subject to any leases made for agricultural purposes prior to this Act, the rentals accruing after such sale to belong to the
purchasers under this Act.
SEC. 3. That said lands shall be sold or. not less than five dollars per acre,
and shall be sold upon the following terms: One-fifth of the price bid therefor
to be paid at the time. the bid is made and the balance of the purchase price
of said land to be paid in four equal annual installments; and in case any purchaser fails to make such annual payment when due all rights in and to the
land covered by his or her purchase shall at once cease and any payments theretofore made shall be forfeited and his or her entry shall be canceled. And no
title to said land shall inure to the purchaser, nor any patent of the United
States 'issue to the purchaser, until the purchaser shall have in all respects com: led with the terms and provisions of the homestead laws of the United States.
SEC. 4. That the Secretary of the. Interior is hereby vested w ithfull power
and authority to make such rules and regulations as to the time.of notice, manner of sale, and other matters incident-to the carrying out of the provisions of
this Act as he may deem necessary;
SEC. 5. That all lands remaining undisposed of. at the expiration of five years
from the taking effect of this Act shall be disposed of for, cash, under rules and
regulations to be prescribed by the Secretary of the Interior.
SEC. 6. That prior to the said proclamation the Secretary of the Interior shall
allot one hundred and sixty acres of land to each child of Indian parentage born
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since June sixth, nineteen hundred, whose father o mother was a duly enrolled
member of either the Kiowa, Comanche, or Apache tribes of Indians and entitled:
to an allotment of land under the Act of June sixth, nineteen hundred, opening
said Kiowa, Camanche, or Apache reservations to settlement, said allotments to
be made out of the lands known as the pasture reseryes in said reservations.
Approved, June 5, 1906. (34 Stat., 213.)

FORM OF BID.
.TO THE REGISTER AND RECEIVER,

-

United States Land Office, Laseton, Oklahoma.

*V

SIns: I, the undersigned, being qualified to make entry under the homestead
laws of the United States, hereby. bid, under the act of June 5, 1906, and the
regulations issued thereunder, for the separate tracts of land enumerated below
the sum set opposite each tract, and deposit herewith my certified check. for the
sum of $
drawn on the
National Bank
, loeated at
post-office, THE SAME BEING ONE-rIrTH Of the largest amount bid for any one
I agree and promise that if any one of said bids is accepted'I will apply
tract
to make entry of the tract awarded to me on the day assigned to me for. that
purpose, and'that the money collected on said check may be applied to the payinent of the first installment of the purchase price of said tract so far as may
be necessary to make said payment, and I further agree and consent that the
said deposit may be forfeited to the United States in the event I fail, without
sufficient excuse, to apply to make entry under said regulations.
! and if I change my address
My present post-offlee address is
before thirty days from the day which nay be assigned. to me for making entry
I will notify you of that f act.
Tracts bid for.

I:

AFIDAVIT OF BIDDER.

}Ss.
STATE OR TERRITORY O
5
COUNTY OF
, the
Personally appeared before me the undersigned officer,
bidder named in the within bid, who, after first being duly sworn, upon his oath
states that he is not the proprietor of one hundred and sixty acres of land i
any State or Territory; that he is a citizen of the United Sates, or has declared
his intention to become such a citizen; that if a tract of land is awarded to him
under this bid he will honestly and in good faith apply to make entry of the
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same for the purpose of actual sttlement and cultivation, and not for the
benefit or in the interest of any other person, persons, or corporations; that he
xvill honestly and faithfully endeavor to comply with the requirements of the
law as to residence and cultivation necessary to acquire title' to - the lands
awarded him under this bid; that he is not acting as the agent of any person,
corporation, or syndicate in making this bid, nor will he so act in making
application to enter, in order that such person, corporation, or syndicate may
obtain br in any manner derive any benefit frou this bid or his entry.; that he
does not apply for the same for thepurposes of speculation, but in good faith
to obtain a home for himself, and that te has not directly or indirectly made,
and will not so make any agreement or contract in any' way or manner, with
any person, persons, corporation, or syndicate whateverby which the title he
may acquire from the United States Government to any of the lands enumerated in this bid, or any interest or benefit arising from this bid, shall inure in
whole or in part to the benefit of any person except himself. The said applicant further swears that since August 30, 1890, he has not acquired title to,
and is not now claiming under any agricultural public-land laws, any lands
which added to the lands embraced in any tract enumerated in said bid will
exceed three hundred and twenty acres, and that he has not heretofore made
a homestead entry except as stated in the affidavit hereto attached.
(Sign plainly with full- Christian nane.)
Subscribed and sworn
county above mentioned.
[OFFICIAL SEAL.]

to

before me this

day of

, 1906,

at the

NOTE TO BIDDERS.

Each bidder should, before filling out the foregoing blank form, carefully read
and fully understand the regulations issued by the Secretary of the Interior.
The bids should be carefully filled out and legibly signed with the first full
Christian name and middle initial of eablh bidder, and the above affidavit should
be executed before some officer authorized to administer oaths and having a
seal. It is not necessary that, this officer should reside- in the Lawton land
district orgin Oklahoma, as the' bid may be prepared and sworn to before any
officer located in any other State or Territory having a seal. When the bid ls
filled ot
d sworn to it should be inclosed, with the required certified check
for one-fifthiof the highest amount bid for any one tract, in a sealed envelop,
addrest to the "Register and Receiver; Lawton, Oklahoma." The words
"Bid for Pasture Lands" should be IWritten or printed on the face of- the
envelop, across the left end, but no other words, letters, or figures which would
identify either the bidder, the tract bid for, or the amount of the bid should be
placed on any part of the envelop. The envelop, securely sealed; may be mailed,
with the proper amount of postage, or otherwise delivered to the register and
-receiver of the Lawton land office; in order that it may be received between the
hours of 9 o'clock a. n. on the 3d day of December, 1906, and 4 o'clock p. m.
on the 8th day of December,. -1906, or it may be delivered to, that office in any
other way between those hours. All bids made by foreign-born persons or persons who desire to make second or additional homestead ntries should be,
accompanied by evidence and affidavits required by the instructions, or their
bids will not be considered.
[Schedule omitted.]
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WITnDRAWAL UNDER RECLAMATION ACT-EFFECT OF APPLICATION
TO ENTER.

JOHN J.

MANEY.

By the mere filing of an application to enter under the homestead la-t, upon
which action is suspended, and tender of the necessary fees, the applicantacquires no vested right to or interest in the land applied for, nor does
such application have the effect to segregate the land from the public
domain so as to prevent a withdraval thereof for reclamation purposes
under the provisions of the act of June 17, 1902.

Secretcry Hitchcock to the Comnnissioner of the Geizeral Land Offie,
(F. L. C.)
October 19, 1906.
(E. P.)
November 2 1905, John J. Maney presented at the local -office an
application to make homestead entry of the SW. I of Sec. 28, T 11
N., R. 27 ER, North Yakima land district, Washington, action; upon
which was suspended because of the serious illness of Mr. H. V.
Hinman, the register. November 25, 1905, Mr. Hinman died, thus
.creating a vacancy in the office of register, which was not filled until
the 7th of the following January,. thereby further delaying action
upon said application.
On December 28, 1905, and during the pendency of the application,
unacted upon for the reasons above stated, the public lands in the
township wherein the tract applied for is situated, were by your
'office, pursuant to instructions from the Department, withdrawn
(firstform) under the provisions of the act of June 17, 1902 (32
Stat., 388), and on January 19, 1906, the application was rejected
because of said withdrawal.
On appeal by the applicant your office, by decision of.April30,
1906, affirmed the action of the local officers. From this decision the
applicant appeals to the Department.
It is contended in the appeal, in substance and effect, that the
applicant having presented at the local office a proper application to
enter, accompanied by he affidavits required by-law, and tendered
the necessary-fees, he had done all that was required by law to be
done in order to entitle him, to make entry, that at the time said
application was presented there was no vacancy in the office of either
register or receiver, and that the land was subject to entry: wherefore it is urged that the said application to enter conferred upon the
applicant a vested interest in the land, or, at-least, segregated the
land from the public domain, and hence that it was wholly unaffected
by the subsequent order of withdrawal for reclamation prpose of
the public lands 'in the township wherein the same is situated.
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There is, absolutely no nerit in the contentionrthat upon the filing
of a perfect and complete application to enter under the homestead
law land then subject to such entry, and the tender of the necessary
there immediately arises in the applicant a vested right to orinterest in, the land applied for. Such right exists in a homestead
claimant only after he has done everything that he is required by

-fees,

law to do in order to acquire title-that is to say, made entry, sub-

-

final proof thereon, sh wing full compliance with the rem
mitted
quirements of the homestead law in the matters of residence, cultivation and improvement, paid all the necessary fees and charges, and
become Ientitled to a final certificate. This principle is too- well
settled to render necessary the citation of authorities to support it.
Nor does such an application segregate a tract from the public
domain. While pending it merely protects the applicant against
the intervention of. a subsequently asserted adverse claim to the land
by anotler person. 'It does not in the slightest degree affect the
right of the government to withdraw the land -for a public purposeat ay time before entry (Board of Control, Canal No. 3, State of
Colorado v. Torrence, 32 L. D., 472; Todd v. Hays, on review, 34D., 371; Charles A. Guernsey, Id., 560-; Mary C. Sands, Id.. 653).
:L.U
Indeed, even a valid homestead entry for land within the limits of a

withdrawal for irrigation works, under the authority of the act of
June

-

17,

1902,

supra

existing at the date of such withdrawal, upon

which entry final certificate had rnot issued, or the legal or equitable
title to the land embraced therein become vested, may be canceled by
- the Department if it appear that such land is required for use in
the construction and maintenance of such works (Instructions, June 6,
1905, 33 L. D., 607; Instructions, October 12, 1905, 34 L. D., 158;
Opinion, January-25, 1906, Id., 421; Opinion, February 20, 1906Id. 445), for, as was stated in instructions of January 13, 1904 (32
L. D., -387), such withdrawals fhave the force of legislative withdrawals, and are therefore effective-to withdraw all lands within
-designated

-limits to which a right has not vested

The said- order of withdrawal of December- 28, 1905, in express
terms excepts therefrom only those lands within the limits covered
thereby "the title to which has not passed out of the United States."
The tract here in question falls far short of meeting the description
of land so excepted.

-

.

X

It is therefore held that the application was properly rejected
of the withdrawal. The action appealed fromis accordingly
affirmed.

-because

.

f,
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PROOF-RESIDENCE-ERRONEOUYS

:

0

;

:OFF~ICERS.:

JAMES

A.

E;

ADVICE OF LOCAL

::

:

:

HAGERTY.

To entitle a commuting homestead entryman to credit for constructive residence from the date of entry it must be shown, not only that he established
a bona #de residence upon the land within siY mouths from the date of
the entry, but that his actual presence on the laud was. thereafter substantially continuous to the date of submitting final proof.
The laches or default of an elltryian can not be excused because of erroneous
advice given him by local officers.

:.?;

u Secretary Hitchcoc to the Commissioner of the General Land Ofiee,.

(F. L. C.)

October 19, 1906.

(E. P.)

November 19, 1903, James A. Hagerty made homestead entry of
4 of Sec. 29, T. 3 N., R. 25 E., Pierre land district', South
Dakota, and on August 18, 1905, submitted commutation proof
thereon, upon wlhicl' final certificate issued August25, 1905.
By decision of June 5, 1906, your office held the-showing as to
residence to be. insufficient,,rejected the proof, and held the comniL
tation cash entry for cancelation.
From this decision the entryman appeals.
At the final-proof hearing the entryman testified that he was unmarried; that he established residence on the land April 27, 1904;
that e had not resided continuously thereon; that he was absent
from the land from the first of July until September 10, 1904, and
* again from November 25, 1904, until April 9 1905 ,working for aliving. From an affidavit filed by the entryman to support the
appeal it appears that he remained on the land continuously from
the 9th of April, 1905, until the date upon' which he submitted
* final proof.
It is contended, in substance and effect, by the appellant that,
having established his residence on the land five mouths and .eight
days after making entry, he is entitled, under the departmental ruling
X 'a
in the case of Fry v.- Kuper (31 L. D., 159), to be credited with five
months and seven days' constructive residence on the land,; and that
this period, added to the time he actually spent on the land, aggre-,
gates more than fourteen months, and hence that he has shown suffi* ' cient residence on the land to enable him to make commutation cash

-the NW.

entry.

It was heldin the case of Fry v. Kuper, Sapra, that a commuting.
entrymnan who establishes residence on the land within six months
from the date of his entry is entitled to be credited-with constructive
residence from date of entry. To entitle himself to be so credited,;
however, the entryman must learly and satisfactorily show, in
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view of the comparatively brief period that he&is required to live
the land in order to make commutation proof, a d of the fact
-hathew is not obliged to. submit proof within the short time in. which
commutation. is allowed, not only that he established a bon de resi*dence on the land within six months from the .date of entry, but
that. his actual presence on the laud was thereafter substantially
continuous to the date of submitting final proof. This is clearly in
*accord with the principles reatedly ainounced by the Department.
i
From the proof submitted in this case it appears that during the
period of nearly sixteen months that intervened between the time the
-entryman established his residence on the land and the date upon
which he submitted final proof, he was absent for two periods of,
respectively, two months and ten days and four months and fourteen
days. This showing falls far short of meeting the requirements
above stated.
It isijxontended, however, that because, as stated in tle affidavit of
the entryman accompanying the appeal, he absented himself from
* the land for the periods named upon the advice of one of the local
officers, whereas, had it not been for such advice he 'would have
remained continuously on the land for the period which, he is now
- informed by your. office, is required by law, the continuity of his
* actual residence on -the land should be held to have been uninterrupted by such absences. There is no merit in this cohtention. The
Department has repeatedly held that the laohes or default of an
entryman cannot be excused because of erroneous advice given him
by local officers.
The proof submitted is, for the reason above stated, held to be
insufficient. The decision appealed from is therefore hereby affirmed.;
0on

LEAVJF OF ABSENCE-A-UTHORITY
0

SX

0

0

0

TO GRANT-SEC. 3, ACT OF MARCH 2,

~~1889.:

PHOEBE N. BuClMAN.

-

The officer§ of the land department have no discretion in the matter of granting leaves of absence to homestead entryman beyond the authority conferred by statute, and can only allow leaves of absence to those applicants
,-who have met all the requirements imposed by law.
The provisions of section 3 of the act of March 2, IS89, authorizing the grant* ing of leaves of absence to homestead entrymen, were intended to assist
homestead claimants who are making an honest effort to perfect their
entries and acquire a home who expect- in good faith to return to the
ijE
X land after the expiration of the leave of absence and to continue compli-:
- ce with the law, and can not be extended to one who has no intentiok of'
- returning to the land or making any further attempt to carry the entry to
completion.

id
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Secretary gitchcock to the Commissioner of the General Land Office,
(EA. 0. P.)
October 19,1906.
(F.L.C.)
Phoebe N. Buckman has appealed to the Department from your
office decision of March 10, 1906, affirming the action of the local
officers denying her application for leave of absence for one year
from July 23, 1905, from the land embraced in her homestead entry
made July 27, 1905, for the N. , SE. 4, Sec. 15, T. 23 N., R. 18 W.,
O'Neill land district, Nebraska.
The applicant in her appeal intimates that the allowance of applications of this character is a matter resting solely in the discretion
of the Secretary of the Interior. This conception f the discretionary power vested in the Secretary is erroneous. The right of: homestead claimants to leave of absence is clearlt defined by the statute
granting it and it is only by virtue of.suchtstatute that any authority
is conferred upon the land department to allow this privilege. The
authority of 'the Secretary of the Interior is no greater than that
-*
conferred by law, and he can only allow leave of absence- to those
applicants who have met all the requirements imposed by the statute.
Those requireients were clearly pointed out to the applicant by the
- ;
'local officers and the showing made by her in support of her application in no way tends to meet the conditions imposed.
The object of the statute is made-plain by the language.used (Sec.'
3, Act March 2, 188Q, 25 Stat., 854). It was intended to assist'
homestead claimants who were making an honest effort to perfect
their entries and acquire a home, and who expected to, in good faith,
return to the land after the expiration of the leave of absence and
continue the work which had been interrupted by reason of any of
things specified in the act. This applicant, however, admits
'
i f-the
that she has no intention of making any further attempt to comply
with the law' and that she is only seeking this privilege in order that
she may be given an Qpportunity to sell-her improvements and dis:pose of her right to 'the land by relinquishment.
The Department has no hesitancy in affirming the action of your
office and the local office upon the Showing made.
CONTESTANT-AFPLICATION TO ENTER PRIOR TO TERMINATION OF
CONTEST-1fELQUISfMENT.
JUDSON

RENO.-

A contestant can acquire no right whatever to the lad in controversy by the
. presentation of an application to enter the same prior to termination of
the contest and while the entry remains of record.
Imelinquishments of entries run only to the United States, and when filed for.
any purpose operate to clear the record of the entries to which they relate
and shoild generally be: retained as a part of the records of the land
department,
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Secretary Hitchcock to the Conmissioner of the GeneraZLand Offce,
(F. L. C.)
October 19, 1906.
(E. 0. P.)
.

-

Judson Reno has appealed to the Department from your office
decision of December 29-, 1905, rejecting his application: to enter,
ulder th6 provisions of section 3 of the act of April 28, 1904 (33
Stat., 547)., the NE. 4 SW. i, W.
SW. I, Sec. 23, W.
NW. ,
NW. SW. 4 Sec. 26,-N. I SW. 1, Sec. 25, T. 35 N., R. 46 W., Alliance land district, Nebraska.
The action of your. office was an affirmance of that of the local
officers but' in addition to the reasons assigned by themn for the rejcction of the. said application you state that a- portion of the land
applied for is. embraced in the existing entryof one Churchill. Since
the rendition of your said decision the relinquithment of Churchill
has been filed and the entiy referred to- canceled. It appears, however, from the report of the local officers, that one Burns had, prior
to the filing of said relinquishment, instituted contest against said
ety, which contest had proceeded to hearing and was awaiting
decision in the local office. This being true, the application of. Reno,'
as to this tract, cannot be allowed peding the exercise of any preference right-to which Burns may )e entitled.; Claimant urges that by reason of his pending contest against the
homestead entry of Christina Keck for the SE. NW.. -1, NE. SW.SE. of said section 26, which land he expects to enter upon
the successful termination of his contest, his application should be
relieved ffrom the objection that the tracts therein described are
noncontiguous. T allow this construction would amount to a most
unreasonable construction. of the statute under which the application
is made, and could oerate only as a nullification of one of its express
requirements. It can not be presumed that a contest'will be successful. On the contrary, the legal presumption is to the contrary,- and
the burden is upon the contestant to overcome it.' In any event,
so long as the entry under contest remains of record the land covered
thereby is placed beyond the reach of other claimants for any purpose., The action taken by your office and the local officers is clearly
correct and must be affirmed.
It is noticed that Reno in letter to the local officers of June 5, 1905,
transmitting certain relinquishments, requests their return to him
inthe event of his application being rejected. In the opinion of
the Department this request should not be complied with. Relinquishments run only to the UnitdStates and when filed for any
purpose operate to clear the record of' entries to which they relate
and should be retained as apart of the records of the land department. They 'are not the proper objects of barter and sale and specu'
lation and such traffic will not be encouraged by the land department.
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OMESTEAD-PREEERENCE RIGHT UNDER XIflAID ACT.
PUETZE V. MOELLER..

The preference right of entry accorded by the act of April 28, 1904, vested only
in persons qualified to exercise it, and if, prior to the vesting thereof, intervening rights attached to the land, they will not be. disturbed.:

SecretcaryHitchcock to the Commissioner of the GeneralLand Office,
(F. L. C.)

'

October 19, 1906.

(E. 0. P.)

Leopold Moeller has appealed to the Department from your office
*decision rejecting his application- to enter, under the provisions of
section 3 of the act of April 28, 1904 (33 Stat., 547), the S.4SE-,
Sec. 4 N. j NE. l, Sec.;9, T. 28 N., R. 49 W., Alliance land district
Nebraska, because of the prior preferential rigoht of entry conferred,
N
by section 2 of said act claimed by Bernard Puetz6, w"Tho filed protest
against said application.
The material facts disclosed by the record are, briefly stated, as
follows:
* The. land in controversy is contiguous to the original homestead
entry of Puetze which he oed
and occupied July 13, 1904, the date
* he sought to exercise his prefrential right. Moeller had no original :
homestead entry for land contiguous to the tract described in his pro-0
tested application filed in the local office July 2, 1904. 'On the latter
date Puetze was the owner of more than 160 acres of land, exclusive
of that embraced in his original homestead entry, which excess he
alleges he sold andltransferred on te same day he attempted to make
entry of the land involved, but prior to the presentation of his application. Moeller, at the time of filing his application, sore that the
land applied for was not subject to the preference right of any other
claimant entitled to make entry under section 2 of the act of April 28,
1904, upra.
At the hearing ordered on the protest of Puetze an; attempt was
made on behalf of Moeller to establish the disqualification of Puetze

by showing that the alleged transfer of the land owned by him
exclusive of that embraced in his original entry, was not bona fde,
buf in the opinion of the Department a dtermination of this ques-7
tion will be unnecessary to a correct decision of the case. This is
'in accordance with the decision appealed. from, but for the reasons
following it will be observed that it is based upon different grounds
from those relied upon by your office, -which held that if Puetze
"was qualified to make the original entry, which is not disputed, he
is qualified to make the additional entry." The reasons advanced
to support this construction of the act referred to are not supported
by departmental decision rendered October 3

Arthur J. Abbott, on review (35 'L. D., 206).

::

C

1906, in the case of

It was therein held

;

X
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that the area embraced in the original homestead entry should be
eliminated from the calculation in determining the qualifications of
the applicant, but that his qualifications were.to be determined as
of the date of the presentation of his application for second entry
and not as of the date of his original entry. The analogy set up
in your decision between entries made under section 5 of the act of
March 2, 1889 (25 Stat., 854), and the act of April 28, 1904, supra,
is destroyed when the language of the two acts is carefully cousidtered. The distinction is pointed out in the brief of counsel filed in
support of the appeal. By section 5 of said act of March 2, 1889,
supra, no limitation Was imposed upon the right of entry thereby
granted, by compelling the entryman to meet the requirements of the
general homestead law, while all entries under the act of April 28,
1904, supra, must be made subject thereto, except as those provisions are therein waived, and the act contains no language which
warrants the implication of a waiver in respect to the qualifications
of the claimant with respect to the ownership of land, except the
elimination of all matters arising out of a prior homestead entry
authorized by the first proviso of section 3 of said act. It was
therefore incumbent upon Puetze to show that he was not he
owner of more than 160 acres of land exclusive of that embraced in
his original homestead entry, and until he was- possesi of such
qualification he could. claim no rights under the act of April 28,
1904, supra. It is 'admitted that Puetze, at the date of the presentation of Moeller's application, was disqualified as an entrvmau under
said act aiid that the affidavit of M
Weller to the effect that the land
applied for was not then subject to the preference right of any
other person was literally true. At that time there was nothing to
prevent whatever rights Moeller may have been entitled to under
his prior application from attaching to the land applied for. The
rights of Moeller are not affected by reason of the transfer bv Puetze
of the surplus land owned by him, even tho he was a qualified entryman entitled to tlie benefits of section 2 of said act, at the time he
attempted to exercise his preference right' where such transfer
was made after the filing of Moeller's application. The preference
right granted by the act in question vested only in persons qualified
to eercise it, and if, prior to the vesting thereof, intervening rights
have attached to the land subject to its exercise, they will not be disturbed. -The general rule that an entryman's qualifications are to
be determined as of the date of the presentation of his application to
enter is subject to the modification that where, prior to the removal
of a disqualification which existed prior to such presentation, the
adverse rights of others hae intervened, they will be protected
(Short v. Bowman, 35 L. D., 70, 74). It is clear therefore that at
580-VOLt 35-06 M-17
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the date of the filing of Moeller's application Puetze possest no
rights under the act of April' 28, 1904, supra, by reason of his
admitted- disqualification, and the subsequent removal of such disqualification will not operate to defeat the rights of Moeller under
his prior application. Moeller's application for the land in controversy, if otherwise regular, should, for the reasons herein stated,
be allowed.
The decision appealed from is accordingly hereby reversed.

PRIVATE LAND CLAIM-SMALL H0LDING-ACT OF MARC:

a,

1891.

JUAN SANCHEZ Y APODAcA.
The confirmation of a Mexican grant under authority of the 8th section of
the act of March 3, 1891, upon voluntary petition, will not prevent the
issuance of patent for a small-holding claim lying within the surveyed
limits of the grant and asserted in due time under sections 16 and 18 of
said act, notwithstanding final proof upon said claim had not been made
at the date of the decree.

Secretary Hitchcock to the Comhtissioner of the General Land Ofgie
October 4, 1906.
(E. F. B.)
(F. L. C.)
.

*

The qestion involved in this appeal is whether a small-holding
claim asserted in due time under sections 16 and 18 of the act ofMarch 3, 1891 (26 Stat., 854), alnd lying within the surveyed limits
of a Mexican grant confirmed under authority of the 8th section of
said act upon a voluntary petition, is excepted from the operation
of said decree if final proof had not been made at the date of the
decree.
Notice of this claim was filed with the Surveyor-General June 6,
1893, and during that year was surveyed as lots 1 and 2 section 3,
T. 7 N., R. 2 E., Santa Fe, New Mexico, embracing 38.47 acres.
It is within the limits of Lo de Padella Mexican grant, which was
confirmed by the Court of Private Land Claims November 28, 1896,
under section 8 of the act of March 3, 1891, upon the voluntary peti-.
tion of the claimant, and the survey of that claim was approved by
the court August 6, 1902.
You refused to approve this claim for patent for the reason that,.
as the final proof had not been made at the date of the decree of
confirmation, it was not excepted therefrom,. basing your decision

upon " Instructions of May 14, 1902. (31.L. D., 332).
In those instructions your office was advised that when at the date
of a decree by the Court of Private Land Claims confirming a Mexican grant under authority of the 8th section of the act of March 3,
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1891, a small-holding claim to lands lying within the limits of said
grant, notice of which had been filed with the Surveyor-General in
due time, and upon which final proofs had been made, showing that
the claimant is entitled to a patent, must be held to have been disposed of or granted b the United States, within the meaning of,
sections 8 and 14 of said aet and therefore excepted from the decree
of confirmation.
These instructions were given in response to the inquiry of your
office as to whether small-holding claims upon which final proofs.
had been made at the date of the decree, and in conflict with a Mexican grant, were excepted from the decree. Thev did not hold directly or inferentially that such claims upon which final proof had
not been made at the date of the decree were not excepted.
Section 16 of the act, upon which appellant's claim is founded,
provides that in township surveys thereafter to be made in the States
and Territories named in-the act-

-a

if it shall be made to appear to the satisfaction of the deputy surveyor making
such survey that any person has, 'through himself, his ancestors, grantors, or:
their lawful successors in title or. possession, been in the continuous adverse
actual bona fide possession, residing thereon as his home, of any tract.of land
or in connection therewith of other lands, all together not exceeding one hundred and sixty acres in such township for twenty years next preceding the
time of making such survey, the deputy surveyor shall recognize and establish
the lines of such possession and make the subdivision of the adjoining lands in
accordance therewith....
Upon receipt of ueh survey and proofs the Commissioner of the General
Land Office shall cause careful investigation to be made in such manner as
:;he shall deem necessary for .the ascertainment of the truth in respect of such
claim and occupation, and if satisfied upon such investigation.that the claimant comes within the provisions of this section, he shall cause patents to be
issued to the parties so found to be in possession.for the tracts respectively
claimed by them: Provided, hoivever, That no person shall be entitled to confirmation of, or to patent for, more than one hundred and sixty acres in his
own right by virtue of this section.

The 18th section of the act provides that claims arising under
said section shall be filed with the Surveyor-General within two years
from the passage of the act " and no claim not so filed shall be valid,"
and that, " no tract of such land shall be subject to entry under the
land laws of the United States."
- Section 16 was amended by the act of February 21, 1893 (27 Stat,
*0 - 470), by striking out the words " residing thereon as his home,"'
which also extended the time for filing claims to December 1, 1894.
The purpose of the 16th section of the act was to secure to the
- small-holding claimant, as -a donation, the land which he had
"through himself, his ancestors, grantors, or their lawful successors
in title' or possession, been in the continuous adverse- actual bona
-
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fide possession . . . for twenty years next preceding" the township
survey, not exceeding one hundred and sixty acres.
The right thus granted was made to depend upon conditions existing at the date of the grant, and continuing up to the date of the
township survey, and. not upon any condition to be thereafter performed, except to file notice of the claim and to make proof of the
continuous possession for twenty years next preceding the survey
of the township.
-These, however, are only concurring acts necessary to the acquisition of the legal title, the one asserting the existence of the claim
at the date of the act, and the other establishing that fact by satisfactory proofs, and showing that the claim had not been abandoned
at the time of the township survey. Altho a failure to file notice
of the claim within the time fixed by the statute would render it
invalid, and altho a failure to submit proofs within the time and in
the manner required by the regulations might subject the claim to
forfeiture at the instance of the United States, yet when final proof
has been made in accordance with the regulations- showing that the
claim comes within the provisions of the act and that the claimant
is entitled to a patent, the right thus completed relates to the date of
the grant.
Barring the question of conflict with the Mexican grant, it is clear
that this claimant, as against every one else and in virtue of the
donation granted by the 16th section of said act, is entitled to a
patent for his claim, if his proof shows that the claim comes within
the provisions of the section
A claimant who has filed notice of his claim within the time required by the
act, and had by such notice protected the land from entry under, the public
lands laws, does not forfeit his right to make proof of his possession and occupancy by his failure to apply for a survey. The material question upon. which
his right depends is whether his occupancy and possession of the land is of
such a character as to entitle him to the land and that fact must be made to
appear to the satisfaction of the register and receiver and the Commissioner of
the General Land Office.- The survey of the claim is only a means to aid in
perfecting his right secured by the filing of the claim and the making of proof
in upport thereof.

(Hipolito Dominguez et al., 33 L D., 61, 63.)

In the case cited the question was as to the right of claimants under
the 17th section of the act, relating to similar possessory claims in
townships that had been surveyed-at the date of the act. It was held
that there is no limitation in the act as to the time in which the
right of entry must be exercised, except that provision in the 18th section requiring notice of such claim to be filed with the SurveyorGeneral within the prescribed period and that the effect of such.
notice is to withhold the land covered by the occupancy and possession of the claimant from entry under the public land laws until the
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-claim is -finally adjudicated and determined, citing Cantrel v. Burruss, 27 L. D., 278.
Does the confirmation of the Mexican grant prevent the perfecting
of this claim by the' issuance of patent ' The recognition by Congress
of such possessory claims and of .the right to perfect the same by receiving patents therefor upon making proof. to the satisfaction of
the Commissioner of the General Land Office of the continued occupancy of the land for the prescribed period, was conferred by the
same act that gave to the owners of Mexican grants the right to have
such grants confirmed upon the condition that " any part of such
land that shall have been disposed of by the United States " shall
be excepted from confirmation, and which also provided, by section
14 of the act, that if any of the lands " decreed to any claimant under
the provisions of this act shall have been sold or granted by the
United States to any other person, such title from the United States
to such other person shall remain valid notwithstanding such decree,
and upon proof being made to the satisfaction of said court of such
sale or grant, and the value of the lands so sold or granted, such
court shall render judgment in favor of such claimant against the
lgnited States for the reasonable value of said lands so sold or
granted, exclusive of betterments, not exceeding one dollar and
twenty-five cents per acre for such lands."
At the date of the decree of confirmation, and for three years prior
thereto, this claim had been segregated by survey and'was then, and
had been since 1877, in possession of claiinatt and for more than
fifty years prior thereto in possession of his predecessors in interest
and title.
It is true the confirmee under the Mexican grant could not then
lzave known whether this claim came within the provisions of section
t6, so as to entitle him to a judgment for the money value of the land,,
for the reason that the right to a patent had not been established by
proof.
It may be that the confirmee can not now be compensated by the
money indemnity, for the want of a tribunal having jurisdiction to
render a judgment for the amlount. That is not a sufficient reason for
withholding from this claimant the evidence of his compliance with
the statute. If this claim is excepted from the decree, it is by force
of the statute itself, and the issuance of a patent by the United States
can neither add to the right or title of the small-holding claimant nor
take from the confirmee any right secured under his patent. It would
simply be the evidence of whatever right was confirmed by the 16th
section of the act, and the courts would then have jurisdiction to
determine whether such claim 'was excepted from the decree.
Your decision is reversed so far as it holds that the confirmation'of
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the Mexican grant is a bar to the issuance of the patent for the smallholding claim.
No decision is hereby made as to whether claimant comes within
the provisions of the act, the final proofs not having been examined,
and the case is therefore remanded- for further consideration by your
office.
AUTHORITY TO WITHDRAW LANDS WITHIN A FOREST RESERVEI.
-

OPINION.

Lands within a forest reserve, not known to contain valuable mineral deposits,
may be appropriated to such uses as may be necessary to carry out the
aims and accomplish the ends contemplated in the establishment of the.
reserve.

Assistant Attorney-General Caimpbell to the Secretary of the nterior,
October 24, 1906.
(T. C. P.)
The Secretary of Agriculture having requested that certain lands
in Holy Cross forest reserve be withdrawn for use as a ranger station,
and for experimental purposes, you referred his letter to me " for an
opinion on the question presented in the first paragraph of the letter
of the Secretary of Agriculture." The paragraph referred to reads
as follows:
I have the honor to request that the lands in the State of Colorado indicated
by the attached description (List No. 1-Holy Cross Forest Reserve) be withdrawn from appropriation and use of all kinds under all of the public land
laws, subject to all prior valid adverse claims, for use as a Ranger Station,
for experimental purposes, by the Forest Service in the administration of the
reserve.

No question is asked in this paragraph, but one which must be
determined is as to the authority under the law to take the ation
requested, and that, I learn informally, is the one upon which an
*

opinion is desired.

By section 24 of the act of March 3, 1891 (26 Stat., 1095, 1103),
the President was authorized to set apart and reserve in any State or
Territory having public lands bearing forests any part of the public
lands wholly or in part covered with timber or undergrowth, whether
of commercial alue or not, as public reservations. Further provisions relative to such reservations are found in the act of June 4,
1897 (30 Stat., 11, 35, 36)- among which are the followihg declarations:
It is not the purpose or intent of these provisions, or of the act providing for
such reservations, to authorize the inclusion therein of lands more valuable for,
the mineral therein, or for agricultural purposes, than for forest purposes.
*

.

*

*

*

*

.

*
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Nor shall anything herein prohibit any person from entering upon such forest
reservations for all proper and lawful purposes, including that of prospecting,
locating, and developing the mineral resources thereof: Provided, That such
persons comply with the rules and regulations covering such forest reservations.
*

*

*

*

*

*

:

*

And any mineral lands in any forest reservation which have been or may be
shown to be such, and subject to entry under the existing mining laws of the
United States and the rules and regulations applying thereto, shall continue to
be subject to such location and entry, notwithstanding any provisions herein
contained.

It is also provided in said act that, upon recommendation of the
Secretary of the Interior with the approval of the President, after
notice as therein prescribed-.
any public lands embraced within the limits of any forest reservation which
after due examination by personal inspection of a competent person appointed
for that purpose by the Secretary of the Interior, shall be found better adapted
for mining or for agricultural purposes than for forest usage may be restored
to the public domain.

That it is the policy of Congress to exclude from forest reserves,
so far as may be practicable, all lands except .those chiefly valuable
for fore'stry purposes, is further evidenced by the act of June 11,
1906 (34 Stat., 233), which provides that the Secretary of Agriculture may, upon application or otherwise, examine and ascertain as
to the location and extent of lands within permanent or temporary
forest .reserves, except certain counties in California, which are
chiefly valuable' for agriculture and which, in his opinion, may be
occupied for agricultural purposes without injury to the forest reserves, and which are not needed for public purposes," and file lists
and descriptions of such lands with the Secretary of the Interior,:
who shall declare said lands open to homestead settlement and entry
in the manner therein prescribed.
The original proclamations establishing such reservations effectually withhold the lands embraced therein from all forms of appropriation, except nder claims initiated prior to the proclamation,
which are excepted therefrom, and except under the mineral laws.
Any lands within the reservations may be used for any purpose
necessary to proper protection of the timber and effective administration of the reserve. A further order would not be necessary
merely to subject lands within a forest reserve to use for a ranger
station, if that be necessary to effective enforcement of the regulations governing such reservations, or to use for such experimental
purposes as may be advantageous to the furtherance of such reserves.
The only purpose of such a further order must therefore be to prevent the exercise of the privilege given by law to prospect, locate
and develop the mineral resources of the land within forest reserves
and to make entry under the mining laws of such lands therein as
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may be shown to be mineral. That is, it is sought by such f urther
withdrawals to effect something that was not and could not be, in the
face of express provisions of law, accomplished by the proclamations
establishing forest reservations.
If there be such power it must come from one of three sources: ()
the general authority of the Executive over the public lands; (2)
the general authority vested in the Executive over forest reservations;
(3) the authority given the Secretary of the Interior over forest reservations by some specific provision of law similar to that of the act
approved June 4, 1897, supra, which reads as follows:
The Secretary of the Interior shall make provision for the protection against
destruction by fire and depredations upon the public forests and forest reservations which may have been set aside or which may be hereafter set aside
under said act of March third, eighteen hundred and ninety-one, and which may
be continued; and he may make such rules and regulations and establish such
service as will insure the objects of sueh reservations, namely, to regulate their
occupancy and use and to preserve the forests thereon from destruction

By the act of February 1, 1905 (33 Stat., 628), the Secretary of
Agriculture is to execute all laws affecting public lands reserved for
forest reserves "after such lands have been so reserved, excepting
such laws as affect the surveying, prospecting, appropriating, entering relinquishing, reconveying, certifying, or patenting any of such
lands." This provision does not in any manner affect the question
as to the authority of the executive branch of the government to
make the withdrawal requested.
The power of the President to withdraw and reserve from sale and
set apart for public use parcels of the public lands has been recognized, as the supreme court said in Grisar v. McDowell (6 Wall., 363,
381), " from an early period in the history of the government." Such.
an order by the Executive operates to effectually withhold the land
affected thereby from disposition under the general land laws. (Wolcott v. Des Moines Co., 5 Wall., 81; Wolsey v. Chapman, 101 U. S.,
755; Bullard v. Des Moines, &c. R. R., 1122 U. S., 167; Hamblin v.
Western Land Co., 147 U. S., 531.) The ultimate control of the public domain and of the disposal thereof rests in the Congress. The
Constitution (Art. 4, Sec. 3) provides:
The Congress shall have power to dispose of and make all needful rules and
regulations respecting the territory or other property belonging to the United
States.

Speaking of this provision the supreme court in United States v.
Gratiot et al. (14 Pet., 526, 537), said:
The term territory, as here -used, is merely descriptive of one kind of property;
and is equivalent to the word lands. And congress has the same power over it
as over any other property belonging to the United States; and this power is
vested in congress without limitation.
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The exercise of any executive authority iithe preliises is therefore
subject to such limitations and restrictioscs Congress may see fit to
impose either by general legislation or by enactments relative to specific subjects. Congress has imposed. a limitation upon the power of
the -President in the matter of establishing forest reserves by declaring that his authority in this respect does not go to the extent of including in such reserves land more valuable for the mineral therein
than for forest purposes and that such lands within the boundaries
of a forest reserve shall continue to'be subject to location and entry
under existing mining laws. Lands that can not be appropriated or
set apart for the main purpose for which forest reserves are created
can not be appropriated for a subsidiary purpose or for use as an aid
to the main purpose without the sanction of Congress therefor. In
other words, the inhibition against inclusion of mineral lands in a
forest reserve is equally effective unless or until modified by Congress,
against their appropriation in aid of the administration of such re- serves. The general authority of the executive branch over forest
reserves is likewise subject to such restrictions and limitations as Congress may deem it proper to impose. The restrictions heretofore
mentioned apply to the general authority of the executive branch in
respect of the control of forest reserves. Authority to appropriate
mineral lands for, or subject them to, use in aid of the administration of forest reserves can not be predicated upon the general authority of the Executive over the public lands or over forest reserves.
'If there be such authority it must be found in some provision of
law which grants it or plainly recognizes it either by express terms
or by inference so strong as to clearly indicate an intention to grant
or recognize it. The provisions in said act of June 4, 897, that the
Secretary of the Interior " shall make provisions for the protection
against destruction by fire and depredations upon public forests and
forest reservations " and that " he may make such rules and regulations and establish such service as will insure the' objects of such
reservations," carry with them of necessity authority to use portions
of the reservations in such manner as may be proper and necessary
for effective protection or for establishment and maintenance of such
service as may be needful. Possibly, if necessary to proper perforniance of the duties'devolved upon him by this law, he would
be authorized to use for that purpose a portion of the public lands
outside the boundaries of the reservation. At several sessions of
Congress since that act appropriations have been made " to meet the
expenses of executing the provisions of the act of June 4, 1897.
That of July 1, 1898 (30 Stat., 597, 618), is " to meet the expenses of.
forest inspectors and assistants and for the employment of. foresters
and other emergency help," etc. That of March , 1899 (30 Stat.,
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1074, 1095), is to meet the expenses of forest inspectors and assistants, superintendents, supervisors, surveyors, rangers, and for the
employment of foresters and other emergency help," etc. The acts
o'f June 6, 1900 (31 Stat., 588, 614), March 3, 1901 (31 Stat., 1133,
1158), June 28, 1902 (32 Stat., 419, 453), March 3, 1903 (32 Stat.,
1083, 1115), April 28, 1904 (33 Stat., 452, 483), follow the wording
of that of March 3, 1899. Up to this time these appropriations were
carried in the acts making appropriations for sundry civil expenses
of the government, but since transfer of the administration of forest
reserves to the Department of Agriculture (act of February 1, 1905,
33 Stat., 628), the appropriations for this purpose have been carried
in the acts making appropriations for the Department of Agriculture under the head " Forest Service." In the act of March 3, 1905
(33 Stat., 861, 872-3), appropriations are made-To enable the Secretary of Agriculture to experiment and to make and
continue investigations and report on forestry, forest reserves, forest fires, and
lumbering; . . . seek through investigations and the planting of native and
foreign species suitable trees for the treeless regions,: to erect suitable buildings; . . . for all expenses necessary to protect, administer, improve, and
extend the national forest reserves....
For ascertaining the natural conditions upon and for utilizing the national
forest reserves, . . . for the employment of local and special fiscal and other
agents, clerks, assistants, and other labor required in practical forestry, in the
administration of forest reserves, and in conducting experiments and investigations in the city of Washington and elsewhere.

This wording is followed'in the act of June 30, 1906 (34 Stat., 669,
683-4), except that the cost of any building was limited to $500 in
the former act while in the later it is put at $1000.
By these provisions there has, been created a system of administration which demands for its execution the permanent appropriation of
lands either within or without forest reserves. It can not be that
lands upon Which money has been expended in erection of buildings
or for any other pu rpose contemplated by these laws making appropriations for potection and administration of forest reserves may
afterwards be taken by individuals. In respect of appropriation of
agricultural lands for use in the administration of forest reserves,
one provision of the act of June 11, 906, supra, is significant. The
lists to be made by the Secretary of Agriculture are to include lands
chiefly valuable. for agriculture which-may be used for that purpose
without injury to the forest reserves " and which are not needed for
public purposes." Lands needed for any of the purposes specified
in the appropriation acts, such as the planting of native and foreign
species of trees, the erection of necessary buildings, the 'establishment of stations necessary to effective protection and various other
purposes, are needed for' public purposes. Clearly, 'then, such tracts
as are needed for these purposes are to be excluded from the lists
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of lands to be opened to homestead settlement and. .entry even tho
they be agricultural lands.
In respect of mineral lands, an additional feature is to be considered ' Such lands have been reserved from disposal under the
general land laws and a separate and distinct system is. prescribed
for disposal of lands of that character. In the act of July 4, 1866
(14 Stat., 85), now section 2318, Revised Statutes, is the declaration:
"In all cases lands valuable for minerals shall be reserved from sale,
except as otherwise expressly directed by law." The act of May 10,
1872 (17 Stat., 91), now sections 2319 et seq., Revised Statutes, declared all valuable mineral deposits in lands belonging to the United
States to be free and open to exploration and purchase and prescribed the method by which possession and title to such lands
might be acquired and held. Thus lands of this character were in
effect taken out of the operation of the general land laws.. It was
evidently in recognition and pursuance of this policy of holding
mineral deposits free to exploration -that Congress made the declaration in the act of June 4, 1897, that it was not the intent or purpose
to authorize the inclusion in forest reserves of lands more valuable
for the mineral therein than for forest purposes. So well established
is this policy that it has been held that a grant of public lands did
not carry mineral lands even tho there was no express exception
(Mining Co. ., Consolidated Mining Co., 102 U. S., 167).
The duties devolving upon the Secretary of Agriculture under
the act of June 4, 1897, and subsequent appropriation acts, require
for their proper performance the occupancy and use of some land
and therefore those acts carry with them by necessary inference
power to subject tracts of public land within these reservations
to such occupancy and use. An inhibition against the-appropriation' of mineral lands for such purposes is clearly to. be drawn
from the general policy of leaving mineral deposits open to exploration and the lands containing such deposits subject to disposition
under the mineral laws only and also from the express declarations
in the act of June 4, 1897, quoted above, that mineral deposits nd
land containing such deposits are not to, be included in forest.
reserves, but are to be and remain open to exploration, location and
entry under the mining laws. Lands known. to contain valuablemineral deposits are not subject to withdrawal or appropriation
for use in the administration of forest reserves any more than
they are subject to inclusion in such reserves. The establishment
- of a forest reserve does not conteiiplate the actual use or occupancy
of each or any particular tract within the designated boundaries
of the reserve and, hence, there is no incongruity in providing that
after the creation of the reserve lands therein may be prospected,
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and, if shown to be mineral in character, located and entered under
the mining laws. The purpose for which the withdrawal now
proposed is to be made contemplates and requires the actual use
and occupancy of each tract and the expenditure of money upon
each or most of such tracts, and this of necessity excludes the assertion of any other claim.
Land not known at the time to be mineral in character may be
devoted to purposes recognized by law as proper in aid of the
objects sought to be attained by establishment of forest reserves
or coming within the purview of the appropriation acts for protection and administration of such reserves, and subsequent discovery
of mineral therein will not affect its use for those purposes or
render it-liable to exploration, location or entry under the mining
laws. This is in accord with the general rule that the known character of land at date of its sale controls and that the right and
title of a purchaser from the United States can not be defeated
or affected by subsequent discovery of mineral in the land (Deffeback v. Hawke, 115 T. S., 392; 404; Aspen Consolidated Mining
CO. . Williams, 27 L. D., 1, 15-18). This rule is equally applicable to appropriations of public land for public uses and its
application is necessary to properly safeguard and protect public
interests. The known character of land at the time of its appropriation for government use, in this case for use in protecting and
administering forest reserves and accomplishing the objects sought
by establishment of such reserves, is the criterion for determining
its liability to such appropriation. Having been once properly
devoted to such public use no change in its known character resulting from subsequent discovery of mineral therein can have any effect
upon such appropriation or make the land subject to exploration,
location or entry under the mining laws.
The uses to which it is proposed to subject the land by the order
now proposed are not sufficiently defined to justify' an opinion as to
whether they are uses recognized by law. Nor are facts stated'
that would justify this office in expressing an opinion as to the necessity for appropriation of the particular land mentioned by the Seeretary of Agriculture. That question, however, is not a proper onefor a legal opinion, it being administrative in character and resting
for determination in the discretion of the executive officers. The
quantity of land to be appropriated for designated uses should be
limited to that actually necessary to effectually accomplish the purposes contemplated. That also is a matter of administration to be
determined in the exercise of a wise discretion.
I am of opinion, and so advise you, that there is authority to appropriate land within a forest reserve, not known to contain valuable
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mineral* deposits, to the uses necessary to carry out the aims and
acconplish the ends contemplated by the laws authorizing the establishnient of such reserves and the appropriation acts making appropriations for protection and administration thereof and carrying forward investigations and experiments authorized thereby.
Approved:
E. A. HITCHCOC1E, Secretary.
LEAVE OF ABSENCE-SECTION 3, ACT OF MARCIE 2, 1889.
LEOLA FARLOw.

The affidavits to support an application for leave of absence may be executed
\ before a notary public having jurisdiction to administer oaths within the
land district in which the claim is situated.
The action of the local officers approving an application for leave of absence
under the provisions of section 3 of the act of March 2, 1889, is in all
cases subject to review by the Commissioner of the General Land Office.
The allegation in support of an application for leave of absence that the entrywoman, who is a school teacher,- desires to " attend a term at the State normal school," does not set forth sufficient ground, under the provisions of section 3 of the act of March 2, 1889, to warrant the allowance of the
application.

Secretary Hitchcock to the Covnmissioner of the General Land Offee,
(F. L. C.)
October 25, 1906.
(A. WC.P.)
An appeal has been filed on behalf of Leola Farlow from your
,office decision of February 20, 1906, wherein you reverse the action
of the local officers and deny her application for leave of absence
from her homestead entry No., 7435, made April 13, 1903, for the
N. of the SE. and the S of the NE. 14,Sec. 26, T. 2 S., R. 12 E.,
- Rapid City, South Dakota, land district.
V
Claimant's application was filed with the local officers on December
1, 1905, and the leave of absence therein requested.was granted by
them December, 6, 1905; on which date they transmitted the same
for the consideration of vour office The following is a copy of
claimant's application:
STATE OF IOWA, County of Cedar, 88.

Leola Farlow, of Rapid City, S. D., being first duly sworn according to law,
deposes and says that she is the identical Leola Farlow who made H. E.- No.
7435, for the N. a SE. , S. NE. , See. 26, Twp. 2 S., Range 12 E., B. I-I. AI.,
on the 13th day of April, 1903, and established her residence on said land on
the 16th day of August, 1903. Before the 16th day of August, 1903, she had
her land fenced, by setting fence posts, 20 feet apart, and stringing 2 barbed
wires, entirely around the claim; that she also had completed a house 12 x 14
feet, made of good lumber,, with shingle roof, windows and doors, and established a residence. She had no breaking done, for the reason that she took
it for grazing purposes. For which purpose she leases it. Being engaged in
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teaching school, she found it necessary to attend a term at the State Normal
School, at Cedar Falls, Iowa, and desires a six months' leave of .absence
from Dec. 25th, 1905, until June 25th, 1906, that she may finish 'the term,
before returning.to her home..
LEOLA FARLOW.
'Subscribed and sworn to before me, this-28 day of Nov., 1905.
J. J. RErsuAnGE, Notary Public.
STATE OF SOUTH DAKOTA, County of

Pennigton ss.

On this Dec. 1, 1905, before me J. S. Gantz, Clerk of Circuit Court, inland.for
county and State aforesaid, personally Appeared Estella McMahon and MTadge
Keliher, who being severally duly sworn, each on oath for herself says: I am
familiar with the contents of the within affidavit of Leola Farlow and know
the statements therein contained are true.
ESTELLA McMAHON,
MADGE

ELIHER.

Subscribed and sworn to before me this 1 day of December, 1905.

J. S. GANTrz Clerk of Circuit Court.

*

By decision of February 20; 1906, your office held that:

7

The reason set forth does not bring the said application within the provisions of Sec. 3, act of March 2, 1889 (25 Stat., 854), and you were without
authority to grant the same. On this account and because her affidavit in
support of her application was made before a notary public, an officer not qualified to act in homestead cases, under the act of March 4, 1904 (33 Stat, 59),
the said application is hereby denied.
From that decision claimant has appealed to this Department, and
assigned errors as follows:

*

1. In holding applicant's affidavit in support of her application for leave of
absence was required to have been verified before an officer qualified to act in
homestead cases, the act of March 4, 1904, not being applicable to a showing for
leave of absence.'
2. In holding that the showing herein was not sufficient to entitle this applicant to.a leave of absence, and that it was not sufficient to bring said application
within the provisions of section 3, act of March 2, 1889, or at least within the
spirit of said provision.
3. In reviewing the. decision of the Register and Receiver, the said decision
being final under the provisions of law in such case made and provided, and
subject to review only for manifest abuses of discretion,. and there is no abuse of
discretion in granting said leave of absence.
4. In denying said application for leave of absence, and in not granting the
same.

Section 3 of the act of March 2, 1889, supra,under which this application was made, provides:
That whenever it shall be made to appear to the register and receiver of any
public-land office, under such regulations as the Secretary of the Interior may
prescribe, that any ettler upon the public domain under existing law is unable,
by reason of a total or partial destruction or failure of crops, sickness, or other
unavoidable casualty, to secure a support for himself, herself, or those dependent upon him or her upon the lands settled upon, then such register and receiver
may grant to such a settler a leave of absence from the claim upon which he
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or she has filed for a period not exceeding one year at any one time, and such
settler so granted leave of absence shall forfeit no rights by reason of such
absence: Provided, That the time of such actual absence shall not be deducted
from the actual residence required by law.
The first question raised by the appeal is, whether or not the appli-

cation for leave of absence was properly executed. Relative to the
holding of your office that in this respect it should conform to the
requirements of the act of March 4, 1904 (33 Stat., 59), it will first
be noted that parties desiring to make homestead entry were originally required to make affidavit before the register or receiver of the
local land office, with the exception that under section 2294 of the
Revised Statutet, on certain stipulated grounds, the affidavit required
* by law could be -made before the clerk of the court for the county
in which the applicant was an actual resident. This section was
amended by the'act of March 11, 1902 (32 Stat., 63), wherein it
was provided that thereafter all affidavits, proofs, and oaths of any
kind whatsoever required to be made by applicants and entrymen
-undea te homestead, pre-emption, timber-culture, desert-land, and
timber and stone acts, may, in addition to those theretofore authorized, be made before any United States commissioner, or commissioner of the court exercising federal jurisdiction in the territory, or
before the judge or clerk of any court of record in the land district
in which the lands are situated. The act of March 4, 1904, supra,
amending this act,-again provided. for making the affidavits, proofs,
and oaths, required to be made under these acts, before the officers
named in the former at, the only changes being that such could be
made in the county or parish in which the land is situated, altho the
-

place of making the same be outride the proper land district, and:

also validated such proofs and affidavits which had theretofore been
so made and duly subscribed. Reference has been made to these acts
amending and enlarging the scope of section 229-4, supra?, in order to
direct attention to the fact that each has reference to the oaths and
affidavits required by the act under which entry is- sought to be
made. Now, it will be observed that section 3 of the act of March 2,
1889 spra, authorizing the> granting of leave of absence, does not
require the execution and filing of an affidavit or oath, but authorizes
the local officers to grant such leave whenever it appears, for the
reasons therein named, that any settler who has made entry is unable
to secure support for himself and those dependent upon him on the
lands thus settled on "under such regulations as the Secretary of the
Interior may prescribe."
In pursuance of this act the Department, on March8,1889 (8 IL. D.,
314), issued its circular of instructions to registers and receivers of
United States land offices directing them that:
-The applicant for such permission will be required to submit testimony to
consist of his own affidavit, corroborated by the affidavits of disinterested wit-

-
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nesses, executed before the register or receiver or some officer in the land district using a seal and authorized to administer oaths, setting forth in detail
the facts on which he relies to support his application, and which must be
sufficient to satisfy the register and receiver, who are enjoined to exercise their
best and most careful judgment in the matter, that he is unable by reason of a
total or partial destruction r failure of crops, sickness, or other unavoidable
casualty to secure a support for himself or those dependent upon him upon the
land settled upon. In case a leave of absence is granted the register and receiver will enter such action on their records, indicating the period for which
granted, and promptly report the fact to this office, transmitting the testimony
on which their action is based. In case of refusal the applicant will be allowed
the right of appeal on the usual conditions.

(See also pages 16 and 17, General Land Office circular, issued
January 25, 1904.)
From the above it will be observed that in conformity with the
authority granted by the act in question, it is required that such an
applicant's request must be based on showing in the form of his own
,affidavit, corroborated by the affidavits of disinterested witnesses,
executed before the rgister nr receiver or some offlcer in the land
district using a seal and authorized to administer oaths. Examining
the application in question it appears that claimant's affidavit was
executed before a notary public in Cedar county, Iowa, but that that
* of the corroborating witnesses was properly executed before the
clerk of the circuit court of Pennington county, South Dakota, an
officer in the Rapid City land district. While the notary public
before

whom

claimant

executed

her

affidavit

was

an

officer using

a

seal and authorized to administer oaths, yet he was not an officer in
the above land district, nor in fact of the State in which her entry
was located. For this reason, and not because her affidavit 'was'executed before " an officer not qualified to act in homestead cases,
under the act of March 4, 1904," supra, the Department is of the
opinion that the application was not correctly executed.
As to the third specification of error it is sufficient to direct attention to the departmental circular issued under the authority of the
act hereinbefore set out., It directed that the local officers pass upon
such an application, but, in the event of its rejection by them, specifically grants the applicant a right of appeal on the usual conditions.
And in case of its approval, further directs that they make proper
record notation and promptly report the matter, transmitting the
testimony on which their action was based, for the consideration of
your office. The contention therefore that the authority granted
the local officers by this act is purely discretionary, and subject to
review by your office only in the event of manifest abuse, is not sound
and can not be admitted.
In view of the holding herein that no properly executed application was presented, the Department 'might dismiss fromfurther con-
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sideration the question raised by the second and fourth assignments
of error as to the sufficiency of the application, but inasmuch as the
same is before the Department, the showing made by applicant has
been examined. Upon full -consideration thereof it is not believed
that the facts alleged are sufficient to bring the application within
the provisions of the act, and thus warrant its allowance. Claimant
does not allege either failure of crops or sickness, and conceding the
truthfulness of the allegations, even a most liberal interpretation
would not warrant classing such showing under the head of " other
unavoidable casualty." In this connection, see John Riley (20 L. D.,
21), and Adele C. Leonard (22 L. D., 716).
For the reasons herein stated the judgment of your office is
affirmed.
SECOND AND ADDITIONAL HOMESTEADS-ACTS

OF APRII 28, 1904.

FRANK DOLP-H ET AL.E
A hoiestead entry made and relinquished after the passage of the act of April
28, 1904 (33 Stat., 527), can not be made the basis for the restoration of
the homestead privilege under that act.
Where one entitled to have his homestead right restored to him under the provisions of the act of April 28, 1904 (33 Stat., 527), and also entitled to make
an additional entry under the provisions of section 2 of the act of April
28, 1904 (33 Stat., 547), exercises the latter privilege, he thereby exhausts
his homestead rights and is not entitled to claim any benefits under the
former act.

Secretary Hitchcock to the Commisoner of the General Land Offiee,
(F. L. C.)
October 25, 1906.
(E. 0. P.)
Frank -Dolph has appealed to the Department from your office
decision of March- 30, 1906, holding for cancelation, in part, his
homestead entry allowed March 13, 1905, under the provisions of section 2 of the act of April 28, 1904 (33 Stat., 54), -commonly known as
the " Kinkaid Act," for the NW. , S. NE.i, NW. NE. , Sec. 21,
SE. SE. 1, Sec. 20, NE. 4, Sec. 29, T. 18 N., R. 31 W., North Platte
land district, Nebraska, because of conflict with the prior application of one John' T. Terpening, filed March 9, 1905, for the whole of
said section 20.
The record further discloses that Frank P. Bateman made entry
June 0, 1904, under the provisions of the act of June 17, 1902 (32
Stat,, 388), for the S. N. l- of said section 20, it being at that time'
.included in a withdrawal made June 21, 1904, for irrigation purposes. Said withdrawal was vacated and the land restored to entry
February 14, 1905. April 4, 1905, Bateman was allowed to enter, as
580-voL 35-06

X
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additional to his former entry, presumably under the provisions of
section 2 of the act of April 28, 1904, supra, the N. a N. -, N. 4 SE. I,
SW. 1 SE. j, SW. i, Sec. 20, SE. SE. 4, Sec. 19, same township and
range.
By your office decision appealed from the entry of Dolph as to the
SE. SE. :t of said section 20, was held for cancelation. This action, if correct, was incomplete, for by the cancelation of the entry as
to this tract, it follows that the entry must then fail as to the NW. t
section 29, as said tract is hereby rendered noncontiguous to the lands
included in that portion of the entry allowed to stAnd.
Your office decision held, with respect to the additional entry of
Bateman, that it was illegal and unauthorized and must therefore be
canceled.
As to the application of Terpening, it was held that it could be
allowed only as to the S. of said section 20, for the reason that the
original entry of Bateman, having been properly allowed as to the
S.
N.
of said section, defeated the application as to land em-,
of said
braced therein and likewise defeated it as to the N.- N.
section because of the noncontiguous character of the entry. The
Department sees no reason for confining the selection of Terpening
to the S. of said section if it should develop that he preferred to
take the other land described in his application, viz., N. N. -, see-X
tion 20. However, the deterlination of this question will be unnecessary to a decision of the material questions presented by the
appeal.
Neither Bateman nor Terpening appealed from your decision,
but the whole matter is brought before the Department on the single
appeal of Dolph. 'However, the facts connected with the respective
entries of Bateman and Dolph and the application of Terpening
are so intimately related as not to admit of separation, and a correct
determination of the question raised by the appeal of Dolph renders
necessary a decision defining the separate rights of the respective
parties. An orderly disposition of the case requires at the outset a
settlement of the rights of Terpening under his application presented prior to the allowance of the second entries of Dolph and
Bateman.
In this connection the record discloses that Terpening made homestead entry, December 13, 1903, for the S. NE.
N.i
. SE. ij, Sec.
20, T. 16 N.; R. 24 W., and June 29, 1904, made additional entry
uRader the provisions of section 2 of the act of April 28, 1904 (33
SE-,
E. NW.
NE. SW. -1
S. i tow
for the N.-1 NE. 1,24)
Stat., 547),'SW
41 W
~ Sec 29 sam
1
S.

S.

:i, Sec. 20, N.

NE. 1, NE. - NW.

, See. 29, same town-

ship and range. Both of said entries were canceled by relinquishment January 20, 1905. The application now under consideration
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is made and can only be allowed, if at all, under the provisions of
section 1, of the act of April 28, 1904 (33 Stat., 527), restoring.the
homestead right in certain cases. The action of your office allowing the application in part and rejecting it as to the remainder, in
effect held that Terpening was entitled to claim the benefit conferred by said act. His affidavit filed in support of his application
for restoration of the homestead right sets out that after making
said original and additional entries, he cultivated a portion of the
land and discovered that it was "wholly worthless for agricultural
purposes and unfit for a home for this affiant and his family," and
that he executed his relinquishment without consideration. Without at this time considering the sufficiency of the showing thus made
with respect to applications of this character, it is first necessary to
determine whether the benefits conferred by the last-mentioned act
can be successfully asserted by those persons who have made and
relinquished an entry subsequently to its passage, upon the relinquishment of which, under the conditions enumerated, the restoration of the homestead right depends. In the opinion of the Department the language of the act admits of but one construction, and
limits the exercise of the right therein granted to those persons
only who made the -entry subsequently relinquished, prior to its
passage. the term " heretofore," as used therein is one of limitations
and as to time has reference solely to the date of the passage of the
act. It follows, therefore, that entries made and relinquished after
its passage can not be. made a basis for the restoration of the right
under its provisions, however it may be as to entries made before
and relinquished after its enactment. This precludes the assertion
of any right in Terpening based upon the relinquishment of his
additional entry made under the provisions of the so-called " Kinkaid Act,"' supra. He would not therefore, in any event, be entitled
to a restoration of his homestead right except as to 160 acres, and
this is dependent upon the relinquishment of his original entry
made prior to the passage of the act. The determination of this
question rests entirely upon the proper construction of the two acts
under consideration and presents more difficulty.
The act providing for the restoration of the homestead right was
intended to relieve those persons who had teretofore exercised and
thereby exhausted the homestead privilege from the hardship resulting from an honest mistake as to the character of the lands or who
were unable, because of unfortunate complications of personal or
business affairs, to proceed under the right initiated and carry it to
perfection..
The " Kinkaid Act i had for its object the enlargement of the area
which might be entered under the homestead law, within the speci-
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fied territory, because of the recognized inferior quality of the land.
The act of April 28, 1904 (33 Stat., 527), has, as hereinbefore stated,
no reference to the "Kinkaid Act," and to those persons entitled
thereunder it operated to restore the homestead right without qualifleation, as tho the former entry had not been made. Under such a
right an entryman is permitted to exercise the homestead privilege
unimpaired or diminished. The act never intended to confer any
lesser or different right. The possessor of an unrestricted homestead privilege is free to exercise it by entering not to exceed 160
acres under the general homestead law or 640 acres under the " Kinkaid Act." Even conceding the sufficiency of the showing made by
Terpening in support of his application for the restoration of his homestead right based upon the relinquishment of his original entry (it
having already been decided that he gained nothing in this respect
by the relinquishmnt of his additional entry), would he then be in
position to assert a right of entry in either of these two ways? It is
clear that he would not. He would have no right which he could
assert under the general homestead law, because of his entry under
the " Kinkaid Act " of 480 acres, the relinquishment of which availed
him nothing. The only right he might have would be under the
first proviso of section 3 of the latter act and could amount to no
more than the right to enter 160 acres within the territory prescribed. In the opinion of the Dtpartment the act restoring the
homestead right is not to be thus construed. Terpening, by making
his original entry the basis for an additional entry under section 2 of
the "Kinkaid Act" will not now be heard to say that he relinquished his original entry for any of the reasons specified in the said
act of April 28, 1904 (33 Stat., 527). By making his original entry
the basis .for an- additional entry he merged his rights under the general homestead law with the rights acquired under the Kinkaid
Act." By reason of his election he is estopped from asserting any
rights under the general homestead law, and as this is the only law
to which the said act of April 28, 1904 (33 Stat., 527), has reference,
he is not now in position to claim any benefit thereunder. It is clear
theref6re that Terpening is not entitled to the restoration of his
homestead right, and his application to enter said section 20 must be
rejected in toto.
This construction will not operate to in any- manner determine
the rights of persons- who made entry under the general homestead
law prior to the passage of the act of April 28, 1904 (33 Stat., 527),
and relinquished the same under the conditions therein set out,
without making said entries the basis'of any rights granted by the
"Kinkaid Act.".
This disposition of the claim of Terpening, based upon his said
application, makes it unnecessary to consider the other questions.
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raised by the ppeal of Dolph, inasmuch as it is now wholly imma*terial whether his application to enter additional lands under the
"inkaid Act " be considered under the provisions of section 2 or
section 3 thereof. The conflict having been removed, it can prop2
erly be allowed under the provisions of either section without prejudice to Dolph, and, in the absence of any objection, other than the
one upon which vour decision is based, should be allowed for all the
tracts therein described.
The action taken by your office with respect to the application of
Bateman is correct, regardless of the rejection of the application of
Terpening. His original entry having been made after the passage
of the "Kinkaid Act" can not be made the basis for additional
entry under section 2 thereof (Robert Kn.oetzl, 34 L. D., 134). He
might, however, upon the completion or relinquishment of his original entry, be entitled to the benefits conferred by the first proviso
of section 3 of said act.
The decision appealed from is accordingly affirmed as to the
action taken upon the application of Bateman and reversed as to
the action taken with respect to the applications of Dolph and
Terpening.
ABANDONED MILITARY RESERVATION-FOREST RESERVE.
OPINION.

The executive department of the government has no power to include within
and as a part of a forest reserve lands within an abandoned military
reservation turned over to the Secretary of the Interior, pursuant to law,
for disposal under the acts of Congress providing for the disposition of
lands in abandoned military reservations.
The Secretary of the Interior has no power, without express legislative authority, to prescribe rules and regulations for the protection of fish in the
streams flowing thru and within the limits of a forest reserve.

Assistant Attorney-General Campbell to the Secretary of the Interior, October 26, 1906.
(E. F. B.)
By reference of a letter from the Secretary of Agriculture dated
July 27,1906, my opinion is requested as to whether or not the action
suggested on page 30 of a pamphlet transmitted with said letter
entitled " The Golden Trout of the Southern High Sierras," can
under existing law be carried into effect.
The action suggested on page 30 of said pamphlet is as follows:
In order that adequate protection be secured, it is recommended that the
limits of the Mount Whitney Military Reservation be extended so as to include
the whole of Volcano Creek. This can be done by extending the eastern boundary from the present southern boundary along the meridian of 1180 10' to its
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intersection with the parallel of 360 20',.thence west on that parallel to Kern
River, which should be made the western boundary. The northern boundary
should be extended westward to the main fork of Kern River. This would include all of Volcano Creek, the headwaters of Cottonwood Creek, and South
Fork of the Kern, as well as all of Rock Creek and Whitney Creek. When the
boundaries have been thus extended, fishing within the limits of the reservation
should be absolutely prohibited. for three years, after which it might be permitted under certain restrictions. These restrictions should provide a minimum
size, limit the number that may be caught, and prohibit all fishing during the
spawning season.

There are two propositions involved in this inquiry: First, whether
the executive department has authority to include within, and as
part of a forest reservation, lands in an abandoned military reservation that has been turned over to the Secretary of the Interior, pursuant to law, for disposal under the acts providing for disposal of
lands in abandoned military reservations; second, whether a reservation of such lands can thereafter be made for the propagation and
protection of fish in the streams flowing thru and within the limits
of such reservation by prohibiting fishing in such streams for a certain period with a view to permitting it thereafter nder certain
restrictions.
The power and authority of the executive department of the Government to use, control or dispose of the public domain is derived
solely from acts of Congressi which, under authority of article IV,
section 3, of the constitution of the United States, has the absolute.
and unlimited power to dispose of and make all needful rules and
regulations respecting the territory or other property belonging to
the United States. (United States v. Gratiot, 14 Pet. 526; Gibson va.
Chouteau, 13 Wall., 92.)
A land department, of which the Secretary of the Interior is the
supervisory head, has been created by statute, as a special tribunal,
to which has been confided the execution of the laws regulating the
surveying and selling, and the general care and control of these
lands. (Knight v. Land Association, 142 U. S., 161; Riverside Oil
Company . Hitchcock, 190 U. S., 316.) " Congress has also enacted
a system of laws by which rights to these lands may be acquired
and the title of the government conveyed to the citizen." (United
States. v. Schurz, 102 U. S., 378, 396.) The executive department
can not exercise any power of control or disposition of the public
lands except as Congress has directed, either by express enactment:
or by necessary implication, including the use and reservation of
lands. It has no arbitrary power to reserve lands or withhold them
from the operation of the general land laws, and a]tho it may, in
virtue of the supervisory power and control vested in it, set apart
portions of the public domain for public. purposes as the exigencies
of the public service may require, or to accomplish some end in the
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perfrrmance of a duty enjoined upon that department in the execution of laws affecting the disposal, control and care of the public
lands, it can not, in the exercise of such general power of supervision, infringe any limiting provision of a particular act in which
the duty to be performed has been specifically provided for. (Instructions, 33 .L. D., 104; ee also opinion Attorney-General Knox,

23 Op., 589.)
By the act of July 5, 1884 (23 Stat., 103), Congress has provided
a special system for the' disposal of lands in abandoned military
reservations. Such lands are placed under the control of the Secretary of the Interior for disposal in the manner provided by the
statute to the exclusion of every other mode or manner, or under
any other law. While the statute does not place such lands beyond
the power of Congress to make such other disposition of. them as
it may deem proper, the authority of the executive department is
absolutely limited and controlled by the provisions of the act.
(State of Utah, 30 L. D., 301.)
-The reservation of lands for military purposes is an appropriation of the land for use by the United States, and such reservation
takes them out of the category of public lands, as that term is
defined by the court in Newhall v. Sanger (92 U. S., 761, 763).
When they are no longer needed for that purpose and have been
turned over to the Secretary of the Interior, they are not restored
to entry under the general land laws, which authorize the acquisition of inceptive rights to them as public lands, but the statute
expressly provides that they shall be appraised and disposed of
at public sale to the highest bidder at not less than the appraised
value.
When Congress has made special provision for the disposal of any
class or character of lands, as in the case of abandoned military reservations, it is an implied prohibition. against their disposal in any
other manner. (R. M. Snyder, 27 L. D., 82; Instructions, 33 L. D.,
130; Opinion, Ib., 312.) Nor can it be accomplished indirectly by
changing the character of the reservation.
From these well established principles it must be apparent that
the executive department has no authority' to vacate a military reservation or to convert it into a forest reserve, without special statutory
authority, for th reason that it would indirectly violate the-law by
taking those lands out of the operation of the statute that makes special provision, for their disposal.
If, a military reservation is merged in a forest reserve it must
*necessarily lose its identity and character and if the lands should
thereafter be restored to the public domain, they would be subject to
entry under the general land laws, unless provision was made for
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their disposal otherwise by Congress. Such action would therefore
indirectly subvert the provision of the statute.
The purpose for which the reservation of the lands embraced in the
military reservation is desired can be practically accomplished by
temporarily withholding the lands from disposal until appropriate
legislation can be had, by reserving them for such uses, and placing
them under the control of the proper officials. But I am of the
opinion that there is no authority in the executive department of the
government to change the character of an abandoned military reservation, or to convert it to uses not contemplated by Congress.
The second question is answered by the opinion of Attorney-General Knox, reported in 23 Opinions, page 589, in which it is distinctly
held that the Secretary of the Interior can not, without express Iegislative authority, prescribe rules and regulations by which the national
forest reserves may be made refuges for game, or by which the hunt
ing, killing, or capture of game thereon, may be forbidden, and that
neither the act of June 4, 1897 (30 Stat., 11, 34), nor the act of
March 3, 1899 (30 Stat., 1095), nor any other provision of law, cnfers upon the Secretary of the Interior this power. The AttorneyGeneral states that unless hunting or fishing on forest reserves is
made unlawful by either Federal or State law, the Secretary can not
prohibit it. Such want of authority applies equally to all executive
officers.
I am therefore of the opinion that the action contemplated can not
lawfully be carried into effect.
Approved:
E. A. HITCHCOCK, Secretary.

HANSON V. GEAlVIMANCITE.

Motion for review of departmental decision of March 28, 1906, 34
L. D., 524, denied by Secretary Hitchcock, October 27, 1906.

APPLICATION TO ENTER-SECOND APPLICATION-WAIVER OF RIGHT.

B.

FRANK ALLEN.

Where an application can not be allowed in the form presented, for the reason
that it covers in part lands embraced within an existing entry, and the
applicant subsequently files a new application embracing a part only of the
vacant lands covered by the first application, he thereby waives all rights

under the original application as to the remainder.
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Secretary Hitchcock to the Conmissioner of the General Land Office,
(E.O.P.)
October 29, 1906.
(S.V. P.)

*'

B. Frank Allen has appealed to the Department from your office
decision of January 25, 1906, denying his application to enter, under
the provisions of section 1 of the act of April 28, 1904 (33 Stat., 547),
the SW. 4, Sec. 17, SE. 4, Sec. 18, T. 2 N., R. 40 W., Lincoln land district, Nebraska.
The record discloses'that Allen first made application at the McCook land office to enter, in addition to the tracts above described, the
NE. 4, Sec. 19, NW. , Sec. 20, same township and range, which
application was rejected in toto by the local officers, for the reason
that the SW. 4 of Sec. 17 was then covered by the homestead entry
of another. On appeal, your office held that the application of Allen
should have been rejected only as to the tract covered by the existing
entry.
Pending Allen's appeal from the decision of the local officers, one
William J. Hardman was permitted to make entry of the SE. 4 of
said Sec. 18, together with other lands. This action was erroneous
and your office directed that Hardman be called upon to show cause
why his entry as to the tract in conflict should not be canceled. Before action was taken by Hardman, Allen filed a new application
describing therein only the NE. 4 of Sec. 19 and the NW. of Sec.
20, which was properly allowed. Your office then held that Allen
had thereby waived all his rights under his- first application and his
appeal taken from the rejection thereof by the local officers, and directed that the entry of Hardman be held intact.
Counsel for Allen contends that such effect should not be given to
the second application of Allen, for the reason that it described
a part of the lands first applied for, and that if favorable action
should be taken on Allen's appeal from the action of the local officers
rejecting his first-application, be should be allowed to extend his
second entry to include the other tracts. In support of this, contention reliance is placed upon decisions of the Department which hold
that the filing of a valid application to enter protects the rights of
the applicant as against other claimants, as tho .the entry had been
allowed. Without controverting the correctness of this rule, it is
clear the same has no application in the determination of this case.
The first application of Allen included a tract not then subject to
entry. As to such tract it could not be allowed. Neither could the
'local officers arbitrarily reject it in part and allow it as to the
remainder without the applicant's consent. He could not be compelled to take only a portion of the land applied for and thereby
exhaust his right. His application as presented, including therein

*
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certain lands not subject to entry, could not'be considered as equivalent to actual entry until corrected by the applicant and the tract not
subject to entry eliminated therefrom. Before this was done Allen
presented a new application, which was properly allowed. In the
opinion of the Department he thereby waived his rights under his
'former application as effectually as tho he had withdrawn the same,
as he had a right to do, and under a second application entered the
full area allowed by statute.
It is not shown by the record that the homestead. entry covering
the SE. i, Sec. 17, at the time of the filing of Align's first application,
has been canceled, tho counsel in argument asserts that such action
has been taken as the; result of Allen's contest. If this be true,,
Allen.might, in the absence of any intervening adverse claims thereto,
be allowed to extend his existing entry to include this tract (Henry
Hookstra, 34 L. D., 690).
The decision appealed from is accordingly hereby affirmed.

SETTLEMEAUNT UPON UNSRVEYED LAND-NOTICE BY IMPROVEMENTS.
WALLING

V. VAN PELT.

The improvements of a settler on unsurveted public land are notice of his claim
to the full extent of the technicalouarter-section upon which they are found,
upon survey, to be located, and he is not required to give additional notice
of the extent of his claim, by improvements or otherwise, upon each forty
acres of the tract claimed.

Secretary Hitchcock to the Commissioner of the General Land Offie,
(S. V. P.)
October 9, 1906.
(G. C. R.)
.

.

This case involves the SW. section 4, T. 62 N., R. 19 W., Duluth,
Minnesota, for which William J. Van Pelt made homestead entry
October 18, 1904, being the day the plat of survey of said township
was filed in the local office. Later, on the same day, Idell Walling
applied to enter said tract, alleging settlement thereon May 15, 1903,
and continuous residence thereafter. She asked for a hearing, which
was duly had. The register and receiver, March 20, 1905, found that
Mrs. Walling was the prior settler on the land, had made valuable
improvements thereon, and that her residence had been continuous
since date of settlement. They held, however, that her improvements
extended only to the SE.
of SW. W of said section 4, and that she
did not, until after survey, indicate what portion of the land around
her dwelling she intended to claim as her 160-acre homestead. Thev fur
ther held that-"A settler on unsurveyed land is required to give some
sort of public notice as to what land he desires," 'and that, " he must
first pick out what he wants, designate it, and give others a chance;"

DECISIONS

RELATING TO THE PUBLIC

LANDS.

I283

that the rule that a settlement on the public domain- will arry with
it the technical quarter section on which settlement is made applies
only to surveyed land.
The register and receiver further found, altho stating the question
admitted of some doubt, that Mrs. Walling, when she first settled, intended to take a clain in section 9-probably the NE. NE. of that
section, which corners with the land in controversy.
From the decision of the register and receiver both parties appealed,
and your office, October 11, 1905, reversed their action, held for cancelation Van Pelt's entry, and awarded the entire tract to Mrs.
Walling.
The entryman's further appeal, filed January 20, 1906, brings' the
case here. The testimqny has been carefully reviewed. The same is
substantially stated in the decision appealed from.
The undisputed testimony isto the effect that Mrs. Walling -settled
on what, after survey, proved toibe the SE. i of SW. i of said section;
that her residence thereafter was continuous; and that her improvements, consisting of a dwelling-house, poultry-house, two barns, milkhouse, hog-house,'and several acres cleared, four acres being: cult>st
vated, are of the value of about $1,000.
Van Pelt, July 30, 1903, settled on what, after survey, proved to be
the NW. 1 of section 4, but fifty or a hundred yards north of the line
and SW. : of said section. He stated that he
between the NW.
posted notices, claiming the land in question (SW. 1). Finding,
after survey, his house was on the wrong tract, he built another house
on the land he claimed (SW. ) and completed and moved into i'
October 22, 1903. He stated that his improvements were of the value
of about $1,200 and his residence was continuous.
It is probably true that Van Pelt thought when he made settlement
that Mrs. Walling had settled upon and claimed the NE. i of section
9. After the survey, and about September 16, 1903, Mrs.'Wallino'
caused notices to be posted~ claiming the land in question. Van Pelt
removed these notices.
There is testimony to the effect that notices were put up signed by
Mrs. Walling and by witnesses Barney Eden and James E. Means,
stating: " I hereby claim the NE. D of section 9, as my homestead,
according to squatter's rights." But Mrs. Walling testified that she
never authorized such notices and both Eden and Means testified
that they had never seen them and were never authorized to post. any
such notices. It is in evidence that when Mrs. Walling, at her house
and before survey, was asked what land she claimed, she pointed
north and west,. stating that her claim was located there. The tract
pointed out is the land in question.
The evidence as a whole is hardly sufficient to show that Mrs. Walling claimed any land other than the land in question. She. was
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ptobably in doubt as to what would be, after survey, thp description
of the tract she had settled upon. Her improvements were not far
removed from the SE. i of section 4, nor from NE. section 9. It is,
on the other hand, perfectly clear that until after the survey was made
Van Pelt was not a settler on the land, and when he did settle there
he knew or might have easily ascertained that' Mrs. Walling's improvements were on that tract.
Reverting to the legal question, wherein, as above shown, your
office differs from the local office, it may be said in general 'that the
rule is well settled that after survey and before entry, notice and improvements go only to the extent of the technical quarter section on
which such settlement and improvements were made. In other
words, one who settles on land intending to nter a quarter section
situated in two or more sections or two or more technical quarter sections, as defined by the public surveys,°must, to protect his claim, give
'notice by improvements or otherwise of the full extent of his claim;
otherwise, he may suffer loss of a part of his claim, if the same be
settled upon by a subsequent settler, who had no notice of such prior
claim. (Staples v.. Richardson, 16 L. D., 248.)
The same rule applies to settlements made before survey, Luke
v. Birdwell (20 L. D., 338) ; and the rule appears to be general
in its application. Brown v. Howlett et at. (17 L. D., 522). To
require a settler, before survey, to give notice of the extent of his
improvements or otherwise on each forty acres of the 160-acre tract
desired would -be impracticable. It would impose conditions alike
burdensome and difficult of fulfilment, and in its practical operations
might, under certain conditions, compel him to post notices or make
improvements on different parts of a circle, the circumference of
which' would be a mile from the particular place'on which he had
built. his house, else be at much expense in ascertaining his exact
location. He would know that he could not get all the land thus
claimed, but to make sure of getting the quarter section settled on,
he bnight take this precaution. Other and later settlers seeing the
notices of the claim would be dissuaded, by fear of a contest, from
settling. on the lands apparently claimed by another; and thus the
settler,.' while able to take but 160 acres of land, would actually,
perforce of such a rule, prevent others from settling on any part
of the four sections covered by his notices, until after the survey
defined his claim.
Even tho Mrs. Walling actually designated the NE. 4 of section
9 as the land she desired, her settlement and residence were actually
on the land in question, and her right to enter the land she settled
on was not defeated by her alleged designation of another tract.
Akers v. Ruud (16 L. D., 56).
The action appealed from is affirmed.
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SETT-LEMENT CLAIM UPON 1LAND EMBRACED IN EXISTING ENTRY
SUBSEQUENTLY CANCELED UPON RELINQUISHMENT.
KENFIELD V. MAGINNIS.

A claim resting upon settlement made in good faith and followed by the
establishment and maintenance of residence upon a tract of land embraced
within an. existing entry attaches immediately upon the cancelation of
the entry upon relinquishment, and is not defeated by the filing of a
soldiers' additional application covering the same land, even tho the settler
may not assert his claim until after the expiration of three months from
the date of the cancelation of the entry.

Secretary Hitchcock to the Comnniissioner of the General Land Offce,
(S. V. P.)
October 29, 1906.
(E. F. B.)
This controversy involves the right to lots 1 and 2, section 30, T. 56
N., R. 23 W., Duluth, Minnesota.
The material facts are as follows:
The land in question was entered by John P. Daly June 24, 1901,
under the homestead law.
July 9th Minnie Kenfield applied to make homestead entry of the
land, which was rejected for conflict with Daly's entry, but on August
26th thereafter she filed a second application, alleging settlement
May 15, 1901, and asked for a hearing.
A hearing was granted and the case was called November 21, 1901,
at 11 a. in., both parties being present, when contestant Kenfield
asked for a recess until 2 p. in., for the purpose of raising money to
pay the fee for taking the testimony. The contestant failing to
appear at that time, the case was dismissed for want of prosecution
and no appeal was taken from that decision.
The day following Daly relinquished his entry, and upon the cancelation thereof Charles H. Maginnis applied to make entry of the
land as assignee of a soldiers' additional homestead right.
March 19, 1902, Minnie Kenfield filed with the register and receiver a corroborated affidavit, alleging that she established residence
on the land prior to the filing of the application by Maginnis and has
ever since resided upon the same, making valuable improvements
thereon; that she is a married woman, but for more than a year she
has been compelled by her own exertions to support her family, her
husband being a victim of consumption and in such enfeebled condition as to require nursing and attention; that she made her settlement with the intention of claiming the land under the homestead
law as the head of a family; and that for more than a month from
November 23, 1901, she was held in quarantine in Grand Rapids,
Minnesota, by the health authorities, and by such restraint was prevented from asserting her rights to the land. She asked for a hear-
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ing to determine the right to the land as between herself and Maginnis.
You directed the local officers to order a hearing to determine the
following questions: First, whether Minnie Kenfield was a bona fide
settler and resident on the land at the time of the cancelation of
Daly's entry and of the filing of the application of Maginnis and of
the character and extent of her improvements on the. lad; second,
whether she is qualified to make homestead entry; third, whether she
has been guilty of laches in applying to enter the land-; and fourth,
whether the application of Maginnis to enter the land was made in
good faith.
Upon the testimony taken at the hearing the local officers found:
First, that Minnie Kenfield was a bona fide resident upon the land
at the time of the cancelation of Daly's entry and the filing of
Maginnis's application. November 22, 1901, there being no evidence
to disturb the showing that for about ten weeks prior to November
15, 1901, she had been actually living on the land with her family,
having a house which she had furnished, and one cow; second, that
she was qualified to make homestead entry as the head of a family,
the proof clearly showing that for a year past down to the time of
the hearing she was the sole support of the Kenfield family, her
husband being badly affected and unable to do any work, except at
times when he delivered washing for her; third, that she did not
commence proceedings against Maginnis within three months from
the cancelation of Daly's entry, and was therefore guilty of laches.
in not applying for the land earlier; and fourth, that the application
of Maginnis must be presumed to have been made in good faith,
there being no evidence to the contrary.
Your office upon the appeal of Mrs. Kenfield affirmed the findings
of the local officers, upon every question, and by decision of March
25, 1904, you dismissed her contest upon the ground that she had
failed to assert her claim within three months from the date of the
cancelation of Daly's entry.
Mrs. Kenfield appealed. from your decision, which you, by letter.
of August 9, 1904, refused to transmit for the reason that it was not
filed in time. No further action appears to have been taken by her
until June 13, 1906, when she filed in the local office an affidavit, in
the nature of a petition for the exercise of the supervisory power
of the Secretary, praying that the appeal from the decision of March
25, 1904, may be considered altho not filed within the time prescribed
by the rules of practice.
She alleged that she lives on the land with her husband, Timothv
Kenfield, who is bedridden, being unable to walk or in any way to
contribute to his own or affiant's support; that she supports herself
and husband by her own manual labor, which consists principally
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of raising vegetables on the land applied for, which she sells. at a
town nine miles from her claim; that she has improved and cultivated the land with her .own hands, grubbed stumps unaided, dug up
the soil, planted crops, and now has a poor but comfortable house on
t he land; that her possession of the claim has been open and notorious to everybody since May, 1901, and her clearings and improvements, which are to a great extent the work of her own hands, are
*worth about $700. She alleges that she is uneducated and has
always been informed and believed that her faithful performance
of the law by living upon, cultivating and improving the land.would
fully protect her and that the land would sometime be awarded to
her.; that she has failed to get an entry thru some technical objection
or default, which se' does not understand, and she has never received
notice of the rejection of either of her applications, and if notice
was ever given to any one for her, she never received it, and
s
continued to live on, improve and cultivate the land; that she is
informed that her attorney failed to file her appeal from the Coinmissioner's decision of March 25, 1904, in time, altho he informed
her that he had filed it in ample time, and thru poverty she was
unable to further, pursue her rights at the time, having no money and
her time having been taken up with hard labor to enable her to
support her husband.
Replying to this petition, Maginnis insists that the case should not
be reopened, for the reason that the petitioner has had every opportunity to. present her claim to the Department and has repeatedly
defaulted, no action having been taken upon the refusal to transmit
her appeal until nearly two years after the case was finally closed by
your office; that her assertion that she had no notice of'the decision
of your office of March 25, 1904, is contradicted by her own statement
in her affidavit, "through poverty she was unable to further pursue
her right at that time," and. is refuted by the records of the General
Land Office.
Upon the petition and the answer thereto the Department by its
letter of July 18, 1906, directed that the papers be forwarded to the
Department for examination, which has been done by your letter of
July- 25, 1906.
It is a well established rule that altho error may have been corn-nitted in refusing to transmit an appeal from a decision of your
office, the- supervisory power of the Secretary of the Interior will not
be exercised upon a petition for certiorari unless it is clearly shown
that a substantial right has been denied, and that the petitioner is
entitled to relief by the exercise of such authority. So on the other
hand it is equally well established that altho the right of appeal'was
not wrongfully denied, the Secretary cf the Interior may nevertheless by virtue of his supervisory power in the disposal of the public
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domain, grant appropriate relief in every case if upon full consideration of all the facts and circumstances it is shown that a substantial
right has been denied to any claimant for public lands and that he is
entitled to the relief sought. Oscar T. Roberts, 8 L. D.,.423; Whiteford v. Johnson, 14 L. D., 67; Robert 0. Collier, 19 L. D.,. 32;
Blackwell Townsite v. Miner, 20 L. D., 544; Elfrink v. Lundell, 33
L. D., 160.
An examination into the merits of the case is therefore necessary
in order to determine the relative rights and equities of these litigants
and whether the petitioner was primarily entitled to the land, and, if
so, whether she has by her laches or other conduct deprived herself of
that right because of the infringement upon rights that have intervened and the injustice that would flow from a recognition of any
right in her at this time. In other words, whether the facts are such
that the equitable doctrine of estoppel should be applied and forbid
the assertion of a right as against the claims of others who have acted
upon a failure to protect such right properly and in due season.
Supervisory authority is conferred by the statute upon the Secretary of the Interior to control all proceedings, whether by appeal in
the manner prescribed by the rules and regulations adopted by him
or otherwise, " having for their ultimate object to secure the alienation of any portion of the public lands, or the adjustment of private
claims to lands, with a just regard to the rights of the public 'and of
private parties. . . . The rules prescribed are designed to facilitate
the Department in the dispatch of business, not to defeat the supervision of the Secretary." Knight v. Land Association, 142 U. S.,
161, 178, 181.
It makes no difference whether the appeal is in regular form according to the
established rules of the Department, or whether the Secretary on his own
motion, knowing that injustice is about to be done by some action of the Commissioner, takes up the case and disposes of it in accordance with law and
justice. The Secretary is the guardian of the people of the United States
over the public lands. The obligations of his oath of office oblige him to see
that the law is carried out, and that none of the public domain is wasted
or is disposed of to a party not entitled to it. He represents the'government,
which is a party in interest in every case involving the surveying and disposal
of the public lands.

The testimony clearly sustains the finding of the register and
receiver, which was affirmed by your decision, that at the time of the
cancelation of Daly's entry Mrs. Kenfield was actually residing upon
the land with an invalid husband who was entirely dependent upon
her for support. She 'was therefore a bona ftde settler having the
qualifications of a homesteader.
Under the rule announced in Dowman v. Moss (19 L. D., 526),
which has been affirmed by the Supreme Court (176 U. S., 413), her
settlement, existing at the time of the relinquishment of Daly's
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entry, attached at once upon the filing of that relinquishment, and
was not defeated by the application of Maginnis to make entry as
assignee under the soldiers' additional homestead right. Nor did
the temporary absence from the claim at the instant of the filing
of the relinquishment affect or defeat her right, it being clearly
shown that she had established a bona flde residence upon the claim
for about three months prior to the cancelation of the entry, which
was subsisting at the date of cancelation and has ever since been
maintained by actual residence, cultivation and improvement.
The petitioner's right depends upon whether the claim to the land
initiated by her settlement existing at the date of the cancelation
of Da]y's entry has been forfeited by her failure to take the proper
steps to protect. her claim against other appropriation within three
months from that date, and whether it has been defeated or impaired
by her failure to have her case presented to the Department in due
time and in conformity with the rules of practice, and whether the
respondent has, by reason of his application and the defaults of petitioner, a superior legal or equitable right to the land.
At the hearing, Mrs.. Kenfield testified that she first settled on the
land May f10, 1901, remaining two or three days. At that time the
land was covered by the homestead entry of John Ross, which was
canceled June 24, 1901, the day Daly made entry. She was again
on the land in July, but it does not appear that Mrs. Kenfield had
made actual residence on the land prior to the date of the cancelation
of the Ross entry, or was atually present on the land at that time.
Is she could acquire no right by settlement on land covered by the
entry of another she had no such right as could be successfully
asserted against Daly, the subsequent entryman, by virtue of her settlement. But such settlement followed up as -it was by an actual
residence established the latter part of August or thIe first of September following, when she returned to the claim, taking with her
;bedsteads, bedding, stove, sewing machine, chairs, table and all
her household goods," and built a house in which she then moved and
has since occupied as her home, may be considered as demonstrating
her utmost good faith and the purpose of her settlement-and to establish the fact of her actual residence upon the claim at the date of
the cancelation of Daly's entry.
- When she took her furniture upon- the claim she took with her her
invalid, helpless husband, and from that time they actually- resided
upon the claim until November, when she took him back to Grand
Rapids, where she formerly lived, arriving there November 13th,
and she went to Duluth to attend the trial of her contest against
Daly, which was set for November 21st.
580- VOL 35-06
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- She testified that she took her husband to Grand Rapids on account of his infirm condition, but she left ol the claim the cooking
stove, sewing machine, carpet, and the cow, which was left in charge
of her son who remained on the claim.
She left Duluth November 22nd to try to raise money to go on
with the case and when she arrived at Grand Rapids that day, found
her daughter ill with smallpox and was quarantined from that day
to February 15, 1902. From December 6, 1901, to February 15,
1.902, she nursed and boarded smallpox patients at the request and
under an agreement with the county physician in the house in which
she and her daughter were then living and which she had formerly
occupied before residing upon her claim. She testified that she had
never been paid for the service. The local office and your office held
that the time in which she should have filed her application in order
to protect her settlement right, which attached upon the cancelation
of Daly's relinquishment, expired February 22, 1902, unless sufficient cause was shown for her failure to act within that time.
In this connection it may be stated that that provision of the preemption law fixing the time in which the declaratory statement must
be filed to protect a settlement right, which was extended to the
homestead law by the 3rd section of the act of May .14, 1880, declares that if the settler fails to file his declaratory statement within
the time required by the act " his claim shall be forfeited and the
tract awarded to the next settler, in the order of time, on the same
tract, who has given such notice and otherwise complied with the
conditions of the law."
In Johnson v. Towsley (13 Wall., 72, 90) the court, in construing
this provision, said:
If no other party has made a settlement or has given notice of such intention, then no one has been injured by the delay beyond three months, and if at
any time after the three months, while the party is still in possession, he makes
his declaration, and this is done before any one else has initiated a right of
preemption by settlement or declaration, we can see no purpose in forbidding
him to make his declaration or in making it void when made. And we think
that Congress intended to provide for the protection of the first settler by giving
him three months to make his declaration, and for all other settlers by saying
if this is not done within three months any one else who has settled on it
within that time, or at any time before the first settler makes his declaration,
shall have the better right.

See also Gainer v. Paazig, 8 L. D., 346.
While the failure to make the claim of record or to take other
proper steps to protect a settlement right within the time prescribed
'by the statute will not of itself cause a forfeiture of the right the
Department will always take it into consideration in determining
whether the settlement was made in good, faith especially where
there are adverse claimants for the land.
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There appears to be no reason in this case why a forfeiture of this
settler's right should be declared, in view of all the circumstances.
The filing of her claim to the land on March 19, 1902, within four
months from the date of the attachment of her settlement right and
a little more than a month after the discharge of her last smallpox
patient, is certainly a reasonable time under the circumstances.
It was one of the series of efforts made by her to have her claim
placed of record, and considered with the important fact of continuous actual residence, cultivation and improvement of the claim,' it
establishes beyond a doubt her bona fide intention to make the'land
a home. While she has been guilty of laches in not presenting her
claim to the Department at an earlier date after the refusal to
transmit her appeal from your decision of March 25, 1904, she has,
nevertheless, continued to reside upon the land, as appears from her
affidavit of May 7, 1906, asking that her appeal be considered, which
tends to show that she has in all respects complied with the law. The
element of good faith is the essential foundation of all valid claims
under the homestead law (Lee v. Johnson, 116 U. S., 48, 52).
The application of respondent has not been allowed and when he
filed his application he knew that petitioner was a settler upon the
land and had made application to enter it uhder the homestead law.
The application of Maginnis is denied. You will instruct-the
local officers to allow petitioner to make entry of the land and to take
such further steps as may be required by law.

VALENTINE SCRIP-LOCATION-OCCUPIED
FREDtRICK W.

LANDS.

MCREYNOLDS.

Lands actually occupied by another are not subject to location with Valentine
scrip; and whether the occupancy is such as meets the requirements of the
homestead laws, or whether the occupant is qualified to assert and maintain a claim under those laws, will not be inquired into under an application to locate the land with such scrip.

Secretary Hitchcock to the Conmissioner of the General Land Offee,
(S. V. P.)
October 30, 1906.
(E. F. B.)
This appeal is filed by Frederick W. McReynolds from the decision
of your office of May 29, 1905, rejecting his application to locate lot
5, Sec. 3, T. 57 N., R. 17 W., Duluth land district, Minnesota, with
Valentine scrip.
The- application was rejected because no affidavit was filed with
it showing that the land applied for was not occupied.

':
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Appellant filed a motion for review of that decision and with said
motion he filed an affidavit alleging:
That said land is occupied by a squatter, one John Shea; that afflant is
informed and believes and therefore avers that said Shea is disqualified from
making a homestead entry thereof, having performed acts and entered into
contracts contrary to the homestead law, and that he is there purely for speculative purposes, and not with the intent of making a bona flde home for himself,
. said land being chiefly valuable for the heavy growth of timber thereon, and
the iron ore supposed to be beneath its surface.

He asked that a hearing be ordered to determine the truth of the
facts alleged.
By decision of December 11, 1905, you held that the affidavit as
to the disqualification of the person occupying the land was not sufficient to warrant the revocation of your decision of May 29, 1905, or
the granting of an order for a hearing, Wid your decision rejecting
the application to ocate the land with said scrip was adhered to.
Your decision is based upon the ruling of the Department ill
Litchfield v. Anderson (32 L. D., 298), construing the act of June 4,
1897 (30 Stat., 36), and holding that land actually occupied is'not
" vacant land opened to settlement," and that the question as to
whether the occupant is qualified to assert and maintain a claim
under the land laws of the United States will not be tried and determined under an application to select land under the act of June 4,
1897.
It is admitted by appellant that the land was occupied at the date
of his application, but he alleges in his appeal that such occupancy is
by a squatter who has no legal right to the land and that since his affidavit was filed a hearing has been ordered by the land office at Duluth,
Minnesota, to determine all questions rgarding claims to this land,
and appellant was made a party thereto. He has filed .an. affidavit
showing that at the time of his application he had no personal
knowledge of any claim to the land. He also states he is advised
that-the testimony taken at said hearing shows that the squatter referred to, one John Shea, has abandoned his claim and moved away,
and he insists that under the law his claim attached as soon as Shea
abandoned.
He insists that the regulations governing the location of Valentine
scrip and those governing forest lieu selections are radically different,
the former merely calling attention to the fact that the scrip is locatable on any unoccupied public land, and the latter absolutely requiring an affidavit of nonoccupancy to be filed with and as part of
the application.
It is not alleged that the hearing referred to was had upon this
application, nor is it shown by the record, or otherwise, in what case
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the hearing was had. It may be assumed. from the statement in the
appeal that it was between adverse claimants, to this tract other than
appellant. Such vague and indefiflite statement-as to the present
status of the land can not be considered in determining this case, even
if it be conceded that the subsequent abandonment of the land would
inure to the benefit of the applicant to locate the scrip thereon, for
the reason that it appears from the record that Shea is still asserting
his claim as a settler, and in the appeal of Malinda Tanner from the
decision of your office approving the survey of the meander line of
Cedar Island lake, part of this tract was claimed by Tanner, under
a settlement made long prior to and existing at the date of this appellant's application.
Therefore the material question presented by this appeal is whether
land is subject to location with Valentine scrip if it is in fact occupied at the date of the application, irrespective of the qualifications
of the occupant or of his right to acquire title to the land under any
of the general land laws, and whether the rule announced in Litchfield v. Anderson (32 L. D., 298) is applicable to locations made with
Valentine scrip.
If the rule announced in the case cited is applicable to this case,
a hearing merely for the purpose of determining whether the occupant of the land was qualified to acquire title under any of the general land laws would be of no avail, as it was distinctly held in
that case that " whether the occupancy 'is such as meets the requirements of the -homestead laws or whether the occupant is qualified
to assert and maintain a claim under those laws are questions which
will not be tried and determined under an application to select land
under the act of 1897," expressly disapproving of the theory advanced
by the local office " that-unless the land be occupied by one qualified
and intending to claim it under settlement laws, who has settled and
resided upon, and improved the same as required by those laws, it
must be considered as vacant land opened to settlement, and subject
to appropriation under the act-of 'June 4, 1897."
No reasonable distinction can be perceived between'these two laws
in reference to the status of the lands that may be taken thereunder.
The language of the act of June 4, 1897, is that thP'person relinquishing to the United. States title. to land "may select in 'lieu thereof
a tract of vacant land opened to 'settlement." The at ulnder which
the Valentine scrip was issued provides that the claimant "may
select, and shall be allowed patents for an equal quantity of the unoccupied and unappropriated.public lands."
"To be vacant, the land must not' be occupied by others." (Kern
Oil Co. v. Clarke, 30 L. D., 550, 566.), Vacant lands are therefore
unoccupied lands, and it does not appear from anything in the stat-
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utes that Congress intended any distinction in the lands described
by the respective terms.
The contention that the difference in the regulations under the two
acts make decisions as to forest lieu selections inapplicable t Valentine scrip locations can not be sstailled. The difference is only as
to the time of production of the evidence required in either case to
show that the land is subject to such location or selection. But the
real question in the case is whether lands actually occupied by others
are subject to location with this scrip.
Appellant contends that the word unoccupied, as used in tbe act
providing for the issue of Valentine scrip meant " not legally occupied." Under the ruling of the Department in the cases cited, that
contention can not be sustained, as there can be no distinction between
the woids " vacant" and "unoccupied " as used in the. respective
acts, and your decision refusing to order a hearing upon the affidavit
furnished by appellant is affirmed.
No decision is hereby made as to the right of any other claimant to
this land, but the papers are returned to your office for such action
respecting their rights and claims as may seem proper.

ISOLATED TRACT-DISCRETION OF COMMISSIONER.
HENRY LAAIiER.
The law. relating to the sale of isolated tracts does not require the Commissioner of the General Land Office to sell such lands, but clothes him with
discretion to offer them for sale whenever in his judgment it wonld. be
proper to do so; and the exercise of this discretion will not be controlled
by the Secretary of the Interior unless his refusal to offer any such tract
for sale would be prejudicial to the interest of the government or otherwise involve an abuse of the discretion resting in him.

Secretary Hitchcock to the Commissioner of the General Land Offiee,
(E. F. B.)
October 30, 1906.
(S. V. P.)
With your letter of June 21 1906, you transmit the appeal of
Henry Laaker frmn the rejection of his application to have lots
1, 2, 3 and 4, section 22, T. 12 N.,- R. 49 W., North Platte, Nebraska,
ordered iito market and sold as an isolated tract under section 2455,
Revised Statutes, United States.
No right can be acquired under an application to have lands
ordered into market and sold as an isolated tract under section 2455;
Revised Statutes, and no appeal should be allowed from your refusal
to entertain'such application.
The law does not require the Commissioner of the General Land
Office to sell su'h lands but clothes him with discretion to sell at

DECISIONS

ELATING TO THE PUBLIC LANDS.

.

295

public outcry such isolated and disconnected tracts of lands as in
his judgment it would be proper to expose to sale in such manner.
His refusal to exercise that discretion will not be controlled by the
Department, except where such refusal will be prejudicial to the
interest of the government, or otherwise involve an abuse of the discretion resting in him. This case presents no abuse of discretion or
other reason for interference by the Department.
The appeal is dismissed.

DISPOSITION

0F

LANDS IN CAMP INDEPENDENCE
MILITARY RESERVATION.

ABANDONED

INSTRUCTIONS.
DEPARTMENT OF THE INTERIOR,

GENERAL LAND OFFICE,

Washington, D. C., November 1, 1.906.
REGISTER AND RECEIVER,

Independence, California.
GENTLEMEN: The appraisal of the unpatented portion of the hay
reserve and of the unreserved portion of the post reserve of the abandoned Camp Independence military reservation Ca]ifor-nia, in Sec. 1,
T.13 S., R. 34 E., and Secs. 3, 4 and 6, T. 13 S.., R. 35 E, M. D. M.,
containing 2,408.41 acres, has been approved by the Secretary of the
Interior.
You are authorized and directed to allow homestead entries to go
to record for lands therein. Said lands are subject to settlement nd
entry under the provisions of the act of August 23, 1894 (28 Stat.,
491), as you were advised by letter of January 13, 1896.
.I enclose you herewith a copy of the appraised list of the lands,
which includes most of Secs. 3 and 4, T. 13 S., R. 35 E., and the W.
1 of lot I of the NWI. 4, See. 6, same township and range, excepting
two acres in the SW. 1 thereof, more particularly described in the
appraised list.
Upon the request of entrymen you will inform them at what rate
per acre the lands entered by them have been appraised.
In allowing entries for the lands in this reservation you will in
each case endorse on the application " Camp Independence reservation, act of August 23, 1894," nd make the same notation on your
abstract of homestead entries.
Under the provisions of the homestead law an entryman has the
right either to commute his entry after fourteen months from the
date of settlement or offer final proof under section 2291, Revised
Statutes. In entries under said act of August 23, 1894, he may, at
his option, commute after fourteen months from date of settlement,
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with full payment in cash, or after submitting ordinary five-year
proof and after its acceptance, he may pay for the land the full
amount of the appraised value thereof, without interests or he may
make payment in five equal instalments, the first payment to be
made one year after the acceptance of his final proof and subseqLuent
payments to be paid annually thereafter, interest to be charged at the
rate of four per cent per annum from the date of the acceptance of
the final proof until all payments are made.
In case the full amount is paid after fourteen months from date of
settlement, you will, if the proof is satisfactory, issue cash certificate
and receipt; and in the event that regular final proof is made and the
full amount then paid you will issue final certificate and receipt;
but when partial payments are made the receiver will issue a receipt
only for the amount of principal and interest paid, reporting the
same in a special column of the abstract of homestead receipts and
at the time the last payment is made you will issue the final papers
- as in ordinary homestead entries.
*
In issuing final papers you will make the proper annotations
thereon, as well as on the applications and abstracts, to show that the
entry covers land in the Camp Independence reservation.
You are further advised that the same rule as to the allowance of
.credit for residence prior to entry and for military service applies to
entries under said act of August 23, 1894, as to other homestead
entries.
Where, upon submitting final proofs, the entrymen elect to make
payment for the lands entered in five annual instalments, you are
authorized to make the usual charges for reducing the testimony to
writing, but as the final certificate and receipt can not be issued
until the last payment is made, you can not charge the final commissions until said final certificate and receipt are issued.
Where the entrymen submit final proofs and elect to: pay for the
lands in instalments, you will not give said proofs current numbers
and dates, but will, if they are acceptable to you, make proper notes
on your records showing that satisfactory proof has been made and
the dates upon which the partial payments must be made, and then
- transmit such proofs to this office, in special letters and not in your
monthly returns, for filing with the original entries.
There are no guarantees to be taken in order to secure the payment
of the instalinents, but if when each instalment is due any entryman
fails to pay the same, you will report the matter to this office, when
prompt action will be taken in the case.
Said act of August 23; 1894, did not repeal the act of July 5, 1884
(23 Stat., 103); hence parties qualified to make entries under the latter act may do so, in which event they' will not have to make other
-
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payient; for the land than the usual fee and commissions. But in
submitting proof on such an entry the party will be required to show
that 'he settled on the reservation prior to its establishment or prior.
.to January l, 1884, and maintained continuous residence thereon
from the date of. settlement to the date of entry. -See cases of Reynolds v. Cole, 5 L. D.,.555, and Connelly v. Boyd, 10 L. D., 489.
Very respectfully,
G. F. POLLOCK,
Acting- Comrnissioner.
Approved:E. A. HITCHCOcK, Secretary.

RIGHT OF WAY-CANALS, DITCHES AND RESERVOIRS-ALASKAN

-LANDS-SECTIONS 1S TO 21, ACT MARCH 3, 1S91.
MIOCENTE DITCH COMPANY.

The provisions of sections 18 to 21, inclusive, of the act of March 3, 1891, granting rights of way thru the public lands for canals, ditches and reservoirs,
have no application to lands within the district of Alaska.

Secretary Hitchcock to the. Comnissioner of the General Land Office,
(S. V. P.)
i Novemnber 6, 1906.
(F. W. C.)
The Department has considered the appeal by the Miocene Ditch
.Company from your office decision of March 18, 1906, wherein it was.
held that the provisions -ofthe act of March 3, 1891 (26 Stat., 1095),
granting rights of way thru the public lands of the United States for
canals,. ditches and reservoirs, has no application to the lands within
the district of Alaska, and, for that reason, declining to reconmend
the acceptance of the articles of incorporation filed by said company,
the purpose of the filing of the same having -been stated to be to
obtain a right of way over certain lands in Alaska for ditches, under
said act.
Your office decision is predicated upon the theory that the lands
within the district of Alaska are not included within the general
legislation relating to the public lands of the United States and that
the privileges sought by the applicant have never been extended by
special legislation to the lands within said disttict.
The-appeal states that the provisions-of section 18 of the- act of
March 3, 1891, granting rights of way for canals-and ditches over
the public lands, have been uniformly held applicable alike to the
public lands within the States and Territories. Reference is then
made to the decision of the supreme court in the case of Steamer
Coquitlam . United:States (163 U. S., 346), as authority for the
proposition advanced that Alaska is a Territory of the United States,

-
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from which it is argued that as of necessity the grant contained in
the act of 1891 should be held applicable to the lands in Alaska.
By the act of May 17, 1884 (23 Stat., 24), a civil government was
provided for Alaska and by the eighth section of that act the district
of Alaska was created a land district and the United States lands
office was located at Sitka, and the laws of the United States relating.
to mining claims and the rights incident thereto were, from and after
the passage of that act, put in full force in said district, but it was
specifically provided that "nothing contained in this act shall be
cQnstrued to put in force in said district the general land laws of the
United States."
By section 12 of the act of March 3 1891, the townsite laws were
extended to Alaska under the supervision of the Secretary of the
Interior, and by sections 12 and 13 provision was made for the'purchase, by qualified parties, of not exceeding 160 acres of land, for
trade and manufacture, with certain exceptions provided for in section 14 of said act. The grant of right of way for canals, ditches
and reservoirs is found'in sections 18 to 21 of said act, the grant
being found in section 18, and was made in the following language:
But the right of way through the public lands and reservations of the United
States is hereby granted to any canal or reservoir company formed for the
purpose of irrigation and duly organized under the laws of any State or
Territory, which shall have been filed, or which may hereafter be filed, with
the Secretary of the Interior, a copy of its articles of incorporation, etc.

This legislation has general application to the public lands of the
United States but was not specifically extended to the lands in the
district of Alaska, and while it may be conceded that the lands in
the district of Alaska are a part of the public lands.of the United
States, generally speaking, it seems clear from the special legislation
with regard to the lands in said district, enacted prior to the passage
of the act of 1891, the portion included in the sections of the act of
1891, before referred to, as well as the subsequent legislation found
in the act of May 14, 1898 (30 Stat., 409), extending the homestead
laws and providing for rights of way for railroads in the district
of Alaska, that the lands within said district were not intended to
be included within the- general legislation found in sections 18 to 21
inclusive, of the act before referred to.
In this connection it is noted that there. does not seem to be before
the Department anyjormnal application for a right of way within
said district, the present case arising upon the filing of the articles
of incorporation of said company, which was organized under the
laws of California,' and as it does not appear from the articles of
incorporation that the field of operation of said corporation is limited
to said district, there would seem to be no reason for refusing to
accept the same for filing, if the company has otherwise complied
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with the regulations of the Department bearing upon this matter.
For this reason the Department returns the papers without formally
afiiming the decision of your office.

DECLARATIONS OF INTENTION AND CERTIFICATES OF NATURAIAZATION.

CIRCULAR.

DEPARTMENT

OF THE INTERIOR;

GENERAL LAND OFFICE,
WASHINGTON, D. C., November 6, 1906.
REGISTERS AND RECEIVERS,

United States Land Offices.
Your attention is called to the act of June 29, 1906
(34 Stat., 596), relative to the naturalization of aliens, and you are
instructed not to receive declarations of intention or certificates of
naturalization made or issued after September 27, 1906, or copies
thereof, which are not substantially in the form prescribed by section
27 of that act, a copy of which is hereto attached.
GENTLEMEN:

The declarations of intention and certificates of naturalization

made or issuX prior to September 27, 1906, must be executed and
certified in conformity with the laws in force at the date they. were
made or issued, before they can be received by you. (See circular of
August 11, 1906, 35 L. D., 116.)
You are directed to furnish a copy of this circular to the lerks of
courts authorized by said act to naturalize aliens, in your respective
districts, an all clerks desiring information relative to their duties
under this act should address their inquiries to the Secretary of the
Department of Commerce and Labor, Washington, D. C.
Very respectfully,
G. F. POLLOCK,
Approved:
Acting Comnissibner.
E. A. HITCHCOCK, Secretary.
NATURALIZATION ACT JUNE 29, 1906.
SEC. 27. That substantially the following forms shall be used in the proceedings to which they relate:

DECLARATION OF INTENTION.
(Invalid for all purposes seven years after the date hereof.)
-

Ss:

I,
-,
aged
years, occupation do declare on oath (affirm) that
my personal description is: Color
, complexion
, height
, weight
,
color of hair
,
color of eyes -, other visible distinctive marks
; I was
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;I
, anno Domini ; I now reside at
born in-,
on the day of
; my last
on the vessel
emigrated to the United States of America from
. It is my bona fide intention to renounce forever all
foreign residence was
allegiance and fidelity to any foreign prince, potentate, state, or sovereignty, par, of which I am now a citizen (subject) ; I arrived at the (port)
ticularly to
day of
, on or about the
, in the State (Territory or District) of
of
; I am not an anarchist; I am not a polygamist nor a
anno Domini
believer in the practice of polygamy; and it is my intention in good faith to
bcome a citizen of the United States of America and to permanently reside
therein. So help me God.
(Original signature of declarant)
, anno
day of
Subscribed and sworn to (affirmed) before me this
Domini
(Official character of attestor.)

CERTIFICATE OF NATVRAfIZATION.

Number
, page
Petition, volume
*, page
Stub, volume

.

(Signature of holder)
; color,
complexion,
; height,
*Description of holder: Age,
; visible distinguishing marks,
; color of hair,
color of eyes,
. Names, ages, and
,
,
Name, age, and place of residence of wife,
,
,
places of residence of minor children,

held at
on
court of
term of the
Be it remembered, that at a
, , the year of our Lord nineteen hundred and
day of
the
, at
who previous to his (her) naturalization was a citizen or subject of
State (Terristreet, city (town),
present residing at number
tory or District), having applied to be admitted a citizen of the United States of
America pursuant to law, and that the court having found that the petitioner
had resided continuously within the United States for at least five years and in
this State for one year immediately preceding the date of the hearing of his
(her) petition, and that said petitioner intends to reside permanently in the
United States, had in, all respects complied with the law in relation thereto, and
he was entitled to be so admitted, it was thereupon ordered by the said
that
be admitted, as a citizen of the United States of America.
court that -he
day
In testimony whereof the seal of said court is hereunto affixt on the
, and our independof
, in the year of our Lord nineteen hundred and
.
ence the
(Official character of attestor.)

J. C. MURPHY S ADMINISTRATOR ET AL.

Motion for review of departmental decision of September 11, 1906,
35 L. D., 152, denied by Secretary Hitchcock, November. 9, 1906.
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SECOND HOlWESTEAD-ACT OF APRIL 2s, 1904.

ANDREW B. CURTIS.
An application to make second homestead entry filed subsequently to the act of
April 28, 1904, must be denied where it appears that the applicant failed
to make a bona: fde effort to comply with the law as to his original entry.
Secretary Hitchcock to the Conmissioner of the General Land Ofie;

(F. L. C.)

iVovember 13, 1906.
N

(C. J. G.)

An appeal has been filed by Andrew B. Curtis from the decision of
vour office of December 30, 1905, requiring additional evidence in the
matter of his application to make second homestead entry for lots
3, 4 and 5, Sec. 6, T. 142 N., R. 25 W., Cass Lake, Minnesota.
It appears that on June 18, 1898, Curtis made homestead entry for
the NE. 1 of Sec. 12, T. 156 N., R 83 W., Minot, North Dakota, which
was casiceled April 25, 1901, as the result of a contest for abandonment filed by one Bella J. Taylor, default being made by C-artis at
the hearing.
The application for second entry was. filed November 6, 1905, Curtis alleging, after referring to his former entry, thatBe never resided upon said land and never cultivated and improved the same
in any way or manner, and abandoned said land immediately after making home-.
stead entry thereon and went to the harvest fields of southern North Dakota to
work during the threshing season for the purpose of earning money with which
to eiect improvements upon said land and that he was unable owing to the vet
season to earn sufficient money with which to build the same.
Affiant further says that he then went to the lumber woods of northern Minnesota to work and was then taken sick with the la grippe and confined in
the Sisters Hospital in Old Superior, Wisconsin, and was discharged therefrom
during the latter part of March, 1899, and that he then never returned to North
Dakota or to said land and this affiant never knew what became of said entry
owing to said absence.
Affiant further says that he never learned what became of said entry and
that he never received any benefit from said entry in any way or manner either
pecuniary or otherwiseAffiant further says that he has on this 6th day of November, 1905, relinquished all right and title which he has in and to said land and does hereby
and herewith relinquish all his rights thereto freely and voluntarily and that
he receives no consideration or benefit therefrom, namely the NE. i Sec. 12.
Twp. 156 N., Rge. 83.

This affidavit was not corroborated and your office in
appealed from required Curtis to furnish the affidavits
roborating witnesses to the statements made by him.
here is accompanied by two affidavits, in addition to a
Curtis himself, one of which is by the superintendent of
where Curtis was confined during his sickness, the other
who was with him during the threshing season of 1898,

the decision
of two corThe appeal
new one by
the hospital
by a person
and having
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reference to applicant's financial condition at that time and when lie
went to the lumber woods of Minnesota. Curtis 'states that these
affidavits constitute the only corroborating evidence he is able to
furnish, as " the facts in this case extend over North Dakota, Minnesota, and into Wisconsin, and that he has lost track of all parties
except those produced who can testify in this matter."
This application for second entry is claimed to be made under section 3 of the act of June 5, 1900 (31 Stat., 267), which provides
(in part)
That any person who prior to the passage of this act has made entry under
the homestead laws, but from any cause has lost or forfeited the same, shall
be entitled to the benefits of the homestead laws, as though such former entry
had not been made.

It is urged in the appeal that as the application in question is made
under the foregoing act, " no corroboration is required." This might
possibly be the case were there no other legislation on the subject, as
said act appears to allow without restriction any person who had
theretofore made a homestead entry, but from any cause had lost
or forfeited the same, to make a second homestead entry. However,
section 1 of the act of April 28, 1904 (33 Stat., 527), provides:
That any person who has heretofore made entry under the homestead laws,
but who shall show to the satisfaction of the Commissioner of the General Land
Office that he was unable to perfect the entry on account of some unavoidable
complication of his personal or business affairs, or on account of an honest
mistake as to the character of the land; that he made. a bona fide effort to
comply with the homestead law 'and that he did not relinquish his entry or
abandon his claim for a consideration, shall be entitled to the benefit of the
homestead law as though such former entry had not been made.

In the case of Cox v. Wells (33 L. D., 657) it is held (syllabus)
Construing the acts of June 5, 1900, and April 28, 1904, relating to second
homestead entries, together, the earlier act is held to be modified by the lateit
and all applications to make second homestead entry filed subsequently to the
date of the later act should be disposed of thereunder, so far as the provisions
of that act are applicable.

In the decision of that case it is said:
That portion of the act of April 28, 1904, above set forth, like the third section of the act of June 5, 1900, relates to persons who had, prior to its passage,
lost or forfeited their homestead entries, and were for either of said reasons
unable to perfect the same. The act of 1904, however, imposes conditions or
restrictions that were not imposed by the act of 1900, the earlier act providing merely that any person who had from any cause theretofore lost or forfeited his homestead entry should be entitled to the benefits of the homestead
law, as though such former entry'had not been made, while the latter act requires such a person, in order to entitle himself to the benefits of the homestead law, regardless of his former entry, to show to the satisfaction of your
office that he was unable to perfect sch former entry on account of some
unavoidable complication of his personal. or business affairs or a mistake as to
the character of the land; that he made a bona ftide effort to comply with the
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homestead law, and that he did not relinquish such entry or abandon the
claim fr a consideration.

The application of Curtis as shown was filed subsequently to the
act of April 28, 1904, and his qualifications to make second homestead entry must therefore be determined under section 1 of said act,
which imposes conditions or restrictions not imposed by the act of.
June 5 1900, nunder which said application is made. By his own
admissions "he never resided upon said land and never cultivated
and improved the same in any way or manner, and abandoned said
land immediately after making homestead entry thereon." Consequently the apparent inability of Curtis to make a showing i compliance with this one condition alone of the act, namely, a showing
"that he made a bona fide effort to comply with the homestead law"
as to his former entry, is sufficient to bar him from the privilege of
second entry.' His application will therefore have to be denied, not
merely suspended, and the decision of your office is hereby modified
accordingly.
SURVEY-SUBDIVISION

BY PROTRACTION.

WILLIAM LAURENTS ET AL.
Where the subdivision of a township is made by protraction and the areas are
estimated, such action, if by proper authority, constitutes a public-land
survey thereof, and upon approval of the plat of the survey so made the
subdivisions thereby established are subject to disposal according to the
areas estimated and as they appear upon the plat.

Secretary Hitchcock to the Commissioner of the GeneraZ Land Ofce,
(E. F. B.)
November 13, 1906.
(F. L. C.)
The Department has considered the appeal of William Laurents
and B. F. Rutherford from the decision of your office of July 25,
1906, requiring them to show cause why warrant location made by
appellant upon fractional section 24, T. 15 S.; R. 7 W., New Orleans
land district, Louisiana, containing 162.46 acres, should not be
canceled for the reason that said section has never-been surveyed and
the land has never been legally offered.
The records of your office show that this township was surveyed
in 1875 and 1876 by Deputy Surveyor S. P. Henry, and the plat of.
said survey was approved by your office November 7, 1877, which
shows fractional section 24 to contain 162.46 acres.
If, as stated in the decision appealed from, the subdivision of
the township was made by protraction and the areas were estimated,
the survey would nevertheless be effective as a public-land survty if
done by proper authority. It is presumed that such manner of subdivision was directed by your office in view of existing: conditions
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and the approval of a plat of survey so made is valid and binding
upon all persons seeking to acquire title to such lands. It dotes not
appear from any statement in said decision that the deputy surveyor exceeded his authority or violated in any respect the instruction given him under his contract, and as no' reason appears why the
authority of your office in approving the plat of said survey shonld
now be questioned, the subdivisions indicated thereby are subject
to disposal according to the areas estimated and as they appear upon
the plat.
The land having been surveyed was therefore legally offered uinder
the act of July 4, 1876, and your holding to the contrary was error.
No decision is hereby made as to whether the land is subject to
location in other respects, but the papers are returned to your office
with instructions to pass upon the application in the light-of the
directions herein given.
MINING CLAIM-ADVERSE CLAIM-JUDICIAL PROCEEDING.
:-

0

DENISS ET AL. V. SINNOTT.

Where an adverse claim is presented for filing wvithin the period fixt by statute
but is rejected by the local officers, appeal from such action does not relieve
the adverse claimant from the obligation to commence judicial proceedings
within the statutory period, and a failure to do so constitutes a waiver of
his claim.

Secretary Hitchcock to the Commissioner of the General Land Office,
(G. N. B.)
N1ovember 14, 1906.
(F. L. C.)
November 10, 1904, Sue S. Sinnott filed application for patent to
the Nettie S. placer mining claim, survey No. 14,636, Leadville, Colorado, land district. Notice thereof was regularly published and
posted. The period of publication expired January 9, 1905.
It appears from the record that during the afternoon of the last
named date Thomas Deniss et al., by their attorney, offered for filing
a purported adverse claim, which the local officers refused to accept,
apparently because unaccompanied by a plat showing the boundaries
and extent of the adverse claim, and that later in the same afternoon
a deputy mineral surveyor presented a plat of the conflicting claims,
which, also, the local officers held to be incomplete. Whether during*
that afternoon a proper adverse claim was offered for filing is a matter in dispute between the local officers and the adverse claimants, but
in view of other facts. disclosed by the record -that question is
immaterial.
January 10, 1905, Sinnott was allowed -to make entry for the placer
claim. It appearing by certificates of the clerks .of the United States
and State courts having jurisdiction in the premises, dated and filed
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more than three months after the expiration of the period of publication, that no suit'had been brought on the adverse claim (or otherwise
against the owner of the Nettie S. claim), your office, upon appeal by
Deniss et a., held that the failure to commence suit in court within
the statutory period was awaiver of the adverse claim.
. Deniss et al. have appealed to the Department.
Section- 2326 of the Revised Statutes, provides, in part:
It shall be the duty of the adverse claimant, within thirty days after filing
his claim, to commence proceedings in a court of competent jurisdiction, to
determine the question of the right of possession, and prosecute the same with
reasonable diligence to final judgment and a failure so to do shall be a waiver
of his adverse claim.

In the case of Scott v. Maloney (22 L. D.;, 274), in discussing the
failure of an adverse claimant to bring suit within the statutory
period, the Department said:
The time within which suit could be commenced in a court of competent jurisdiction to determine the question of right of possession, so as to stay proceedings
for patent in this case, expired August 18, 1894. Delay by the adverse claimant
beyond this date, which marked the close of the thirty days allowed him by the
statute, was at his peril. The dismissal of his adverse claim for any cause by
the local officers could not excuse such delay. . . . Having failed to coinmence suit, the question of the sufficiency or insufficiency of the adverse claim,
as such, after that date was unimportant. Such failure the lav expressly
declares "shall be, a waiver of the adverse claim."

In principle, the holding by the D6partment in the above case
that the obligation of an adverse claimant to begin judicial proceedings within the statutory period is not suspended by favorable action
taken on a motion to dismiss the adverse claim, and appeal therefrom,
is tha' same in case the adverse claim is offered for filing and rejected
-for any reason by the local officers.
Suit by Deniss et at. on their adverse claim was not commenced in
a court of competent jurisdiction within the thirty days. mentioned in
the statute. Their failure constitutes, therefore, a waiver of any
adverse claim they may have had.
The decision of your office is affirmed.

FINAL PROOF-DESERT LAND ENTRY-CHARACTER OF EVIDENCE.
-

.

INSTRUCTIONS.

Desert-land entrymen in making proof of possession of a right to sufficient
water to.properly irrigate the land, should only be required to furnish the
best evidende thereof obtainable at the time the final proof is submitted;
which should also show that the -entryman has done all that he is required
by the laws of the State or Territory to do at that time for the maintenance
of the right and that under the right he has actually used the water for
the irrigation of the land embraced in this entry.
580-voL 35-06 M-20
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Secretary Hitchcocke to the Commissioner of the General Land Office,
(E. 0. P.)
(F. L. C.)
November 16, 1906.
The Department is in receipt of your office letter of October 25,
1906, transmitting communications from Clarence T. Johnston, State
engineer of the State of Wyoming, dated July 2, and October 18,
1906, in which-he urges a modification of existing regulations respecting the character of evidence required of desert-land claimants to
establish their rights to sufficient water. to properly irrigate the land
entered by them. The modification is requested as to the State of
.Vyoming, but in view of the fact that "similar difficulty exists in
other States, altho perhaps in less degree," a general recommendation
is made by your office thatthe regulations governing final proofs in desert-land entries be so modified as
to require the entryman to show, in making final proof, that he then has acquired a right to the use of sufficient water to properly irrigate the irrigable
land in his entry; that he had done all that he was required by the laws of the
State or Territory to do at that time for the maintenance of that right, and that
under that right he has actually used the water for the irrigation of the land in
his entry.

An examination of the statutes of Wyoming discloses an admirable
system for the conservation and economical distribution of the water
supply, but the proper administration thereof absolutely prevents the
claimant under the desert-land act from obtaining and submitting
with the final proof prescribed the evidence required by the State
law to establish his title to a water right.
The act of March 3, 1877 (19 Stat., 377), specifically requiresthat the right to the use of water by the person so conducting the samve on or
to any tract of desert land ....
shall depend upon bona lide prior appropriation.

This requirement remains unchanged in the amendatory act of
March 3, 1891 (26 Stat., 1095). The existing regulations requiring
the claimant to submit satisfactory proof that he has an " absolute
right " to sufficient water to properly irrigate the land entered is in
conformity with the terms of the statute. (David H. Chaplin, 35 L.
D., 181.)
It is clear, however, that the desert-land act intended to impose no
condition the compliance with which was not susceptible of satisfactory proof obtainable within the time fixt by the statute for the coinpletion of the entry.
Where the adjudication of rights claimed under a State statute
follows uniform rules of practice, proof that the State law had been
*complied with and the right. claimed established thereunder might
properly be required by the Depdrtment in the administration of a
federal statute, of which the State law. is in a manner supplemental.
It does not follow, however, that the Department is bound to await
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final action by the State, and it is clear that when the administration
of the federal statute will be seriously impeded or absolutely
defeated by reason of the procedure obtaining under a State statute,
which prevents a claimant under an act of Congress from furnishing
conclusive proof that his right has been finally established under a
State law, other evidence of the possession of such right may properly be accepted by the Department.
The Department, while unwilling to change existing regulations
requiring that the desert-land claimant shall show that he has a right
to sufficient water to properly irrigate the land, is of opinion the
entryrnan should only be required to furnish the best evidence obtainable at the time he submits his final proof that he .is possest of such
right. In the case of desert-land entrymen in the State of Wyoming,
the certificate of the State engineer, based upon the report of the
water commissioner, that the claimant s in undisputed possession of
sufficient water to properly irrigate the land entered and is using the
same in accordance with his permit, and the affidavit of the claimant
that he has made a " bona fide prior appropriation " of the water,
together with such other evidence as the particular case may require,
should be accepted as sufficient proof of compliance with the statute
and regulations issued thereunder.
Claimants in other States where a similar difficulty exists should be
required to furnish the best evidence obtainable, and the recommendation made by your office in this regard is approved by the Department, and the local officers in those States and, in the State of Wyoming should be instructed to receive and pass upon final proof
submitted by desert-land entrymen in accordance with the recommendation made by your office, as modified herein, with reference to
claimants in the State of Wyoming.
NOTICE OF DECISION-SERVICE BY MAIL.

:

SCHImIEDT V. ENDERSON.
Where notice of a decision is given by registered letter, the registry return
receipt is the highest evidence of service thereof, and the date of delivery
of the letter as shown by the receipt is the date of notice of the decision.
Where proof of service of notice by mail is supplied as required by rule 18 of
the Rules of Practice, it will be presumed, after the expiration of the time
specified in rule 67, that the notice was received in due course of mail,
but service by mail will only bind the party served from the time the
letter was actually delivered, as shown by the registry return receipt.

Secretary Hitchcock to the Commissioner of the General Land Office.
(E. F. B.)
(F. L. C.)
November 17, 1906.
With your letter of November 6, 1906, you transmit the record in
the case of Julius Schmiedt v. Andres Enderson, in response to the
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letter of the Department of October 26, 1906, directing that the record be transmitted for its consideration upon the petition for certiorari filed by said Andres Enderson.
The land in controversy is the SE. SE. i, section 7, and E. ji NE.
J and NW. NE. 4, section 18, T. 129 N., R. 69 W.,Bismarck, North
Dakota, of which Enderson made homestead entry September 10,
1902.
A contest was filed 'against this entry February 8, 1905, by
Julius Schmiedt, charging abandonment, upon'which a hearing was
had. The local officers found that the entryman " did not make the
claim his home or establish his residence on the land in controversy,
and the evidence shows that he had a good home upon a preemption
which he had proved up adjoining the village of Ashley, North
Dakota; that the entry was made solely for the purpose of securing
the meadow on said tract and not with the intention of making it
his actual home. We find that -he never at any time maintained an
actual and constructive residence thereobi, but that his actual and
constructive residence was upon the aforesaid preemption."
Notice of that decision was mailed to claimant' July 15, 1905, by
registered letter, and was received by him August 2, 1905, as shown
by the " Registry Return Receipt." On August 31st, atithin thirty
days form notice of said decision, claimant filed an appeal therefrom
which had been served upon the opposite party. You declined to
entertain it and dismissed the same for the reason that it was not
filed until after forty days from the date upon which notice of the
local officers' decision was mailed to claimant. You then considered
the case under Rule 48 of Rules of Practice, ad the record failing
to disclose any of the conditions specified in said rule, you concurred
in their conclusions of law and closed the case by decision of February 16, 1906.
Claimant appealed from that decision, which you declined to
transmit because of his failure to appeal from the decision of the
local officers within the time prescribed by the rules of practice.
Whereupon claimant filed his petition for certiorari, which was
granted as above stated.,
If notice of a decision is given by registered mail, the. date of
the delivery of such letter as shown by the registry receipt is the
date of notice of the decision, and is the highest evidence of te fact
of such service.
Rule 18, providing that "proof of service by mail shall be the
affidavit of the person who mailed the notice, attached to the ostoffice receipt for the registered letter," and Rule 67, that "where the
notice is sent by mail, five days additional will be allowed for the
transmission of notice and five days for the return of the appeal,"
were only intended to charge the person addrest with service in the
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absence of any proof to the contrary. Where the proof has been
supplied as required by Rule 18, and after the expiration of the time
specified in Rule 67, it will be presumed that the notice was received
in due course of mail, but ." service by mail, whether by registered or
unregistered letter, will not bind the party to be served, if it be
shown that such service failed to reach him " (John P. Drake, 11
L. D., 574), and will only bind him from the time the letter was actually delivered, as shown by the registry return receipt. That is the
highest evidence of actual service.
Your office therefore erred in not considering the case upon claimant's appeal.
The petition in this case presented prima facie sufficient grounds
for. relief to justify the certification of the record, but upon an examination of thesame, the decision of the local fficers is fully sustained by the testimony-even by. that of the claimant. himself- which shows conclusively that if his occupancy of the land embraced in his homestead entry was sufficient. under any circumstances
to be considered as a bond ide residence, it was not to the exclusion
of a home elsewhere, for the reason that he never abandoned. his
home upon his land that he acquired under the preemption law,
-where he had valuable improvements and upon which he continued
to reside thru the entire period covered by the hearing.
This excerpt from his testimony indicates the character of the
residence on the homestead. It was in answer to the question as to
what move he made to break up his home on the preemption claim
and take his goods to the homestead. He said:
I thought I was a single man that I happened to go ack and forth between
both places I could not make any living on that place either the first or second
year. I had to farm to make my living and therefore I changed from one
place to the other after I farmed I had to take care of my grain, in this
way I had my stock down there in the pasture and that claim is not farming
land.
-

He also testified that he was trying to "prepare the place so
he could go there and stay there but it would take capital to do
so and as the place was short of water it was impossible for him to
stay there. I could not get help. to dig a well.
The finding of the local officars, that the claimant never at any
time maintained an actual or constructive residence upon the land,
and that his actual residence was upon his preemption adjoining the
village of Ashley, where he had a good home, is not only warranted
by the testimony but is the only reasonable conclusion that can be
deduced therefrom.
Your decision canceling the entry is affirmed.
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AZTEC LAND AND CATTLE CO. 'V. TOMLINSON.

Motion for review of departmental decision of September 19, 1906,
35 L. D., 161, denied by Secretary Hitchcock, November 17, 1906.

MILITARY BOUNTY LAND WARRANT-PROOF Or ASSIGNMENT.

HOMER GUERRY.
Where one claiming ownership of a military bounty land warrant fails to show
that his claim rests upon a "deed or instrument in writing ".executed by
the warrantee in compliance with section 2414, R. S., the land department
may require full proof as to how, when and upon what considerations the
warrant past from the warrantee, and is not precluded from requiring such
showing by the assumption of jurisdiction of any court to adjudicate the
ownership of the warrant in a proceeding wherein the warrantee, or those
entitled by law to his succession, were not personally served.

Secretary Hitchcoce to the Commissioner of the GeneralLand Offie,
(F. L. C..)
AYovember 17, 1906.
(J. R. W.)

Homer Guerry appealed from your. decision of June ,.1906, refusing to approve assignment to him of military bounty land warrant No. 34015, one hundred and sixty acres, issued under the act of
March 3, 155 (11 Stat., 701), July 10, 1856, to William Smith, seaman, for service in the navy, in the Mexican War, on the ship Cumberland.
There is no assignment by Smith, or his heirs, or anything to show
how or when he or his heirs parted with title or possession. For all.
that appears it may never have come to possession of the warrantee
or of his hejrs, or may have been stolen. Your decision does not state
whether a duplicate has ever been applied for or issued, or that investigation was made to ascertain whether such was the case. Claimant's claim of title originates in an assignment on back of the warrant
by W. D. Kilpatrick, December 16, 1904, acknowledged before and
witnessed by Hazel Nordeman, notary public, District of Columbia,.
to Samuel D. Morrison, Jr., of Denver, Colorado, who, one week
later, instituted suit in the district court, Denver county, Colorado,
against " W. D. Kilpatrick and the unknown heirs of William Smith,
deceased," in which suit service was made by publication against defendants as non-residents. The court found the proceeding to be
one in rem against the warrant itself and that the service was good,
and decreed, April 4, 1905., that:
William D. Morrison, Jr., his heirs and assigns, are the sole, legal, and absolute owners and holders of the said bounty land warrant No. 34015, issued
by act of Congress approved March 3d, 1855, against the claims of said war-
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rantee, William Smith, and the said W. D. Kilpatrick and their heirs and
assigns, and against the claim or claims of any and all persons whatsoever.

A transcript of the decree being filed in your office, you denied
approval of the assignnent, holding that:
The judgment of this court does not show a clear and indefeasible title in
Morrison for several reasons. [1] It is not clear from the statutes of Colorado that a suit to quiet title to personal property is authorized to be brought
in the manner pursued in this case; [2] nor is it clear that the parties were
brought into court by proper service...
.
No presumptions are indulged
in as to the regularity of a judgment obtained upon such service, and it must
be affirmatively shown that the statute has been followed ... .
[3] There
is no satisfactory showing made in this case as to how the warrantee or
his heirs parted with their interest. [4] It is not shown whether or not the
warrantee is dead ....
a..nd if dead it is not shown whether he died testate
or intestate, or whether there has-been an administration upon his estate.

A proceeding to settle title to personal property to be in the possessor of it was wholly unknown to equity jurisdiction. Pomeroy,
in his work upon equity jurisprudence, in discussion of the subjects
of concurrent jurisdiction of equity and law courts, says' (Sec. 177)
that:
The concurrent jurisdiction does not embrace suits . . . merely to determine the legal title to chattels between adverse claimants where the claim of
neither party involves or depends upon any equitable interest or feature.

Possession of the chattel with claim of right was deemed adequate
and sufficient for protection of its possessor until a better title could
be shown and equity had no ground for procedure against one making no active assertion of title. It was a maxim that " equity acts
in personai " by enforcing the obligation of conscience when a claimant asserted rights from which he was -in good conscience barred.
- Proceedings in rem were unknown in chancery, and whatever jurisdiction of that character the courts of chancery have is wholly statutory, and no part of their original and general jurisdiction derived
from the English high court of chancery, to which they are suc'cessors, in the jurisprudence of the American States springing from
English colonies. The jurisdiction of' the district court of Denver
county, Colorado, by-decree in equity to quiet title, or to adjudicate
title, to chattel property in the plaintiff's possession) must rest upon
some provision of the constitution or statutes of that State, and
not upon the general powers of a court of equity 'under principles
of equity jurisprudence. No such provision is pointed out by ap ellant's brief, nor has any been found by the Departmhent.
But if such provision exist, another objection lies to this decree,
rendering it inconclusive of the right asserted. It is a principle as
old as English jurisprudence that'no adjudication of right can be
made until there has been personal service of process upon him whose
rights are adversely affected, or such other proceeding for notice to
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him as is authorized by some law of the place of the subject-matter
affected, to be taken and held by the courts as a full substitute for
such personal service. To confer jurisdiction on the. court to hear,
determine, and adjudge at all; there must be personal service, or .that
full and complete proceeding which the law authorizes to be substituted for it. Substituted service can be made in such cases only as.
the law authorizes, and only by strict compliance with its terms,
together with some process or proceeding by which the. property
affected is itself " brought under control of the court by seizure or
some equivalent act." Pennoyer v. Neff (95 U. S., 714, 727) ; Web-.
ster v. Reid (11 How., 437, 459); Hart v. Sansom (110 U. S., 151,
154-5); Arndt v. Griggs (134 U. S., 31.6, 320-1). There is no presumption of jurisdiction when judgments upon substituted service
are offered in evidence, but " the facts essential to the exercise of the
special jurisdiction must appear in such cases upon the record," and
be proven by the one offering the judgment. Galpin v. Page (18
Wall., 350). And when proof is offered, the adverse party may by
proof aliunde impeach the verity of the record upon. which such
judgment is founded. Thompson v. Whitman .(3 Wall., 468).
Your office may properly require proof that the court pronouncing
such judgment had jurisdiction, for your action is administrative,
and the United States is a party concerned, entitled to be relieved of
obligation to the warrantee and his heirs before it recognize obligation to the claimant for the same demand.
Had there been complete proof of entire regularity of the proceeding there was no evidence that proper parties defendant were made,
in that no one is heir to a person living; and when title is alleged to
have devolved by the law of succession, proof of the death intestate
is essential to show title of the heir, and without such proof-there is
no evidence of proper parties defendant to the proceeding.
The nature of the proceeding had in the Colorado court does not
appear to be such as the law of that State provides for service by publication. Section 41 of the Civil Code, as amended by the act of
April 3, 1893 (Sess. Laws, Colo., 1893, 77), so far as here material,
provides that service by publicationshall be made only in cases of attachment, foreclosure, claims, and delivery,
or other proceedings where specific property is to be affected, or the procedure
is such as is known as a proceeding in rem.

The statute prior to amendment (Sess. Laws, Colo., 1887, 107)
readshall be made only in cases of attachment, foreclosure, claim and delivery,
divorce or other proceedings where specific property is to be affected or the procedure is such as is known as a proceeding in rem.

Beyond the elimination of "divorce" the purpose of the amendment is not clear. It consisted, in changing " claim " to the plural-
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form and insertion of a comma separating it from the word delivery.
" Claim and delivery""were given a specific meaning by the' act of
1887 (ib., 118), as what is generally known as the law action of replevin-a proceeding for recovery of specific chattels-so that by
the original act, before amendment, " claim and delivery " clearly
had relation to actions for recovery of specific chattels, in which they
were taken by process of the court, reduced to judicial custody, and
were "brought under control of the court by' seizure " (Pennoyer .
Ni, upra) ,and constructive notice by publication can in such proceedings be authorized. Equity had no part in it, and the proceeding
was one of law, tried by a jury. If by the amendment it was intended to give the courts of equity or law power to adjudicate any
or every assertion of right to or interest in movable chattles which
the court had not "seized" and over which it' took no specific
jurisdiction or control, the proceeding can not be styled one in rem,
and the-proceeding is in personam and the jurisdiction beyond legislative power to confer without personal service of process upon the
adverse claimant. The claimant has therefore failed to comply
with regulation 39, warrant circular of July 20, 1875, that:
In default of an assignment from the warrantee a decree of title must be
obtained from a court of competent jurisdiction.

But' independently of the foregoing reasons, and were there full
showing of regularity of the proceedings, your office may properly refuse to-be- concluded by adjudication of local courts upon
ownership of military bounty land warrants, if not satisfied that the
warrantee and those claiming under him have patted with interest
therein. A land warrant is the bounty of the government in consideration of meritorious service, and in granting the bounty it is competent for Congress to fix the terms and conditions of assignment or
devolution of the bounty it confers. Congress, among other things,
provided (Revised Statutes, 2414) that land warrants shall beassignable by deed or instrument of writing, made and executed according to
such form and pursuant to such regulations as may be prescribed by the Commissioner of the General Land Office.

Without compliance with the statute by due execution: of " deed or
instrument in writing,"? your office is entitled to be fully advised of
all facts necessary to show that one claiming a land warrant not regularly assigned derives his claim thru some voluntary act of the lawful owner by which he parted with all real interest, and if living
would be bound in good conscience and fair dealing to make a regular assignment. Without such assignment there can be no bona #tde
purchaser or holder entitled to claim the warrant discharged of any
equity that the true owner may assert thereto. The default of a regular assignment is in itself notice of any right of the owner therein.
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The government is itself concerned and interested in knowing that
the object of its bounty received the benefit intended, to be conferred,
and to be advised of facts enabling it to show that it discharged its
obligation to him. It is therefore entirely proper to require full
proof how- and when and upon what considerations the first stranger
claimant-in this case W. D. Kilpatrick-became possest of the war.rant, and the right to require reasonable proof upon such matters is
not precluded by the assumption of jurisdiction of any court to adjudicate the ownership of a warrant in proceedings wherein the warrantee, or those entitled by law to his succession, has not been personally served.
Your decision is affirmed.
ROMESTEAD-PREFEIRENCE RIGHT-KIKATD-ACT.
FORAN

. CLARK.

The preference right of entry accorded claimants under the provisions of.
section 2 of the act of April 28, 1904, attaches immediately upon their
becoming qualified to proceed thereunder, in the absence of any inter-vening adverse right; and where a claimant whose entry remains intact
:
vas- not, at the date of the act, occupying the land embraced in his
entry, but subsequently cured his default, his rights under the statute
date from the time he commenced compliance with the law in good faith,
* but if prior to that time any other qualified claimant had eercised his
preference right upon the lands subsequently applied for by the defaulting applicant, the rigtbs of the prior entryman will not be disturbed.

Secretary Hitchcock to the Commissioner of the General Land Office,
(E. 0. P.)
(F. L. C.)
November 21, 1906.
Lawrence J. Foran has appealed to the Department from your
office decision of March 17, 1906, affirming the action of the local
officers dismissing his contest against the homestead entry of Hugh
G. Clark, made June 30, 1904, under the provisions of section 2 of
the act of April 28, 1904 (33 Stat., 547), for the N. E NE. 4, SE. t
NE.
Sec. 23, NW.
NW. , Sec. 24, SW. i, Sec. 14, T. 18 N.,
R. 24 W., Broken Bow land district, Nebraska.
The entry of Clark was based upon his former entry of an adjoining tract, which he owned and occupied at the date of filing his
application. Foran's conflicting application was not presented until.
July 18, 1904, and the preferential right claimed by him is based
upon a former entry of an adjoining tract, made December 12, 1901.
At the time Foran made application to enter he failed to make
affidavit that he owned and occupied the land embraced in his first
entry at the date of the passage, of said act, April 28, 1904. In
the decision of the local officers it is stated he was advised that he
-
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would be required to make such- affidavit, and with this holding
your office apparently concurs. It appears, however, that rejection
of his application was because of the existing entry of Clark.
Instead of appealing from the action of the local officers in
rejecting his application, Foran instituted contest against the entry
of Clark, and alleged as grounds therefor the disqualification of the
latter because of his ownership of more than 160 acres of land.
Your office found from the testimony offered that contestant had
failed to establish the charge made, and in this finding the Department concurs. The further conclusion reached in your said decision, to the effect that " the ownership of more than one hundred
and sixty acres of land acquired by a homestead entrymnan, after he
had made the original entry, would not disqualify him from making
additional entry under the Kinkaid Act," is in conflict .with the
recent departmental decision in the case of Arthur J. Abbott, of
review, decided October 3, 1906 (35 L. D., 206), wherein it was
held thatthe former homestead entry should be entirely eliminated from the calculation and the right of the applicant determined as of the date of his applicationj without regard to any impediment thereto imposed under the general
law by virtue of his prior entry, whether such entry was relinquished or perfected and the land thereby secured. In other words, if the applicant at the
date of his application is not disqualified for some reason other than one arising under his former entry, his application should be allowed. If he owned
other land exclusive of that embraced in his former entry, in excess of the
amount which would disqualify him under the homestead laws, his application should be denied; otherwise it should be accepted, there being no other
objections.

The failure of Foran to establish the charge made does not, of
itself, however, warrant the holding of Clark's entry, intact. If
Foran was entitled to a preferential right of entry under the statute'
at the time Clark's entry was allowed, it follows that Clark's affidavit filed with his application, to the effect that the land entered
did not adjoin the land of any other claimant entitled to a preference right, was untrue, and an adjustment of the existing conflict
would have been necessary (Davis v. Whitesell, 35 L. D., 213).
In the case last cited it was held that:
The preference right conferred vested in all claimants entitled to make entry
under section 2 of said act, equally and at the same time, and the right to
exercise it continued in all for the same period, and in the opinion of the
Department the time of its exercise within the specified period in no way
altered the rights of the applicant The right was perfect until the expiration of the period allowed for its exercise, and could not be defeated or
impaired by the earlier exercise of the right by another equally entitled.

Your office held that Foran was not an actual occupant of the land
embraced in his first entry at the date of the passage of the act under
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which his rejected application was made and was therefore disqualified to claim any rights thereunder.
By departmental circular of May 31, 1904 (32 L. D., 670), it is
stated that:
By the second proviso of sectionf 3, such entrymen who nosw own and occupy
their homesteads are allowed a preferential: right for ninety days after April 28,
1904, within which to make the additional entry allowed by section 2 of the law.

In the opinion of- the Department the requirement imposed upon
Foran by your office decision is unwarranted. Neither should the
limitation as to the time of occupancy be confined to the date of the
circular above referred to. - The preference right accorded claimants
under the proyisions of section 2 of said act attached immediately
upon their becoming qualified to proceed thereunder, i the absence
of any other intervening adverse right. If a claimant whose entry
remained intact was not occupying the land entered at the date of the
passage of the act, but should subsequently cure his default, all his
rights under the -statute would date from the time he commenced
compliance with the law -in good faith.- If, however, prior to the
curing of such- default any other qualified- claimant had exercised his
preference right upon lands subsequently- applied for by the defaulting applicant, the rights of the prior entryman will not be disturbed. This is the rule laid down in departmental decision in the
case of Puetze v. Moeller, decided October 19, 1906 (35 L. D., 256),
in the following language.
-

-

-

The preference right granted by the act in -question vested only in persons
qualified to exercise it, and if, prior to the vesting thereof, intervening rights
have attached to the land subject to its exercise, they will not be disturbed.
The general rule that al entryman's qualifications are to be determined as of the
date of the presentation of his application to enter is subject to the modification
that

where,- prior to the removal

of the disqualification

which existed prior

- to

such presentation, the adverse rights of others have intervened they will be
protected Short v. Bowman, 35 L. D., 70, 74).

The testimony offered in the case under consideration clearly shows
that at the date Clark made entry under his preference right Foran
was not an actual bona de occupant of the land originally entered
by him and he was not therefore then entitled to any preference right

granted to those persons entitled to make entry under the provisions
of section 2 of the said act of April 28, 1904. The peference rightdid not attach until his default was effectually cured. It follows
therefore the entry of Clark, based upon the affidavit that the lands
applied 'for were not subject to the preference right of any other person, was properly allowed, in so far as any conflicting rights asserted
by Foran were concerned.
The action of your office is, for the reasons herein stated, affirmed.
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RESIDENCE-CLIMATIC
1881.

HINDRANCES-ACT

?X17
MARCH 3,

ALiEN CLARK.:
Under the provisions of the act of'March-3, 1881, the Commissioner of the Genera] Land Office .may, in his discretion, allow a homestead entryman
twelve months from the date of his entry within which to commence residence upon the land, where it is satisfactorily shown that on. account of
climatic conditions it is impossible to commence residence within six
months; but in such case the entryman may be credited with constructive
residence for a period of six months only, and actual residence for the
remainder of the statutory period Of five years must be i-ade and shown
as in ordinary homestead cases.
'

Secretary Hitchcock to the Commissioner of the
(F. L C.)
November 21, 1906..
N

General

and Of1ice,
(C. J. G.)

An appeal has' been filed by Allen Clark from the decision of
your office of December 16, 1905, rejecting -the, final proof offered upon his homestead entry for the SE. 1 SE. 4 Sec. 30, N.
NE.
and SAT. 4 NE. I- Sec. 31, T. 148 N., . 29 W., Cass Lake,
Minnesota.
The entry was made June 2, 1900, upon which the final proof in
question was submitted July 20, 1905, final certificate being issued
on that date. As said 'proof showed that Clark did not establish
residence until in April, 1901, which was not within six months after
entry, your office rejected the same, holding that " onstructive residence for the firt six months .can only be allowed where residence
is established within that time."In the appeal here the proviso to section 2297 of the RevisedStatutes, annexed to said section by the act of March 3, 1881 (21 Stat.,
511), is invoked in behalf of Clark. That section, with the pr oviso,
reads as follows:
If, at any time after the filing of the affidavit, as required in section twentytwo hundred and ninety, and before the expiration of the five years mentioned
in section twenty-two hundred and ninetyone, it is' proved, after due notice to
the settler, to. the satisfaction of the register of- the land office, that the.person
having filed such affidavit has actually changed his residence, or abandoned the
land for-more than six months at any time, then and in that event, the land so
entered shall revert to the government: Provided, That where there may be
climatic reasons the Commissioner of the General Land Office may, in his
discretion, allow the settler twelve months from the date of filing in which to
commence his residence on said land under such rules and regulations as he may
prescribe.

It is urged that Clark should be given credit for constructive residetice from the date of his entry up to April, 1901, when, as shown by
the proof, he established residence. It is alleged that it was error
for your office to hold-:
That "constructive residence for the first six months can only be allowed where
residence is established within that time," for the reason of the climatic hind-
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rances that actually existed and prevented said Clark from establishing his
residence on the land within the first six months, as was or should have been
clearly brought out and shown in the final proof submitted, and which if not so
shown can by additional proof be clearly shown, o as to entitle said claimant
to the benefit of the exercise of the discretion of the Hon. Commissioner, extending the time in which said Clark effected his residence on said land to the extent
of the period of nine or ten months that elapsed up to the time of such actual
residence thereon. Thereby by the exercise of such discretion allowing said
Clark such period of nine or ten months, by reason of climatic hindrances, as
constructive residence oh said homestead, rendering his said final proof sufficient.

In his final proof Clark states that his house on the land was built

in March, 1901, and that he established residence thereon in April
of that year. Neither of his final proof witnesses was able to say
just when Clark established residence. In supplemental testimony of
claimant, in answer to the question: " How many days during 1900
were you upon the land entered? " he replied: " Thirty-five days Aug.

and Sept. 1900-14 days in November 1900-I stayed on the adjoining land, but worked on the homestead-on account of flood-excessive
wet,. making it impossible to get a team into the claim that year."
Q. How many nights during 1900 did you sleep upon the land in question?A. I did not sleep there during 1900-couldn't, there was no house there.
Q. Describe the crops raised on said land each year, since 19007-A. In 1900
there was no crop-there was no chance.
The foregoing is all the testimony bearing on the reasons for Clark's
,alleged inability to establish residence within six months from date
of entry, and such testimony is not corroborated. The receipt and

final certificate issued to Clark are indorsed, presumably by the local
officers, " Refer to Board of Equitable Adjudication. Residence not
established within six months from date of entry." In the general
circular of January 25, 1904, page 18, referring to the amendatory

act of March 3, 1881, supra, it is said:
In such case the settler must, on final proof, file with the register and receiver
his affidavit, duly corroborated by two credible witnesses, setting forth. in
detail the storms, floods, blockades by snow or ice, or other hindrances dependent upon climatic causes, which rendered it impossible for him. to commence residence within six months. A claimant can not be allowed twelve
months from entry when it can be shown that he might have established his
residence on the land at an earliet day, and a failure to exercise proper diligence in so doing as soon as possible after the climatic hindrances disappear
will imperil his entry in case of a contest.

These instructions are a radical change in the way of liberality to
the homesteader from the original ones of April 18, 1881 (8 C. L. O.,
0)), under said act of March 3, 1881, which provided:
At the expiration of six months from date of entry, the homestead party who
has nA been able to establish bona fide residence upon the homestead owing to
climatic, reasons must file with you this affidavit, duly coTrdborated by two
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credible witnesses, giving in detail the:storms, floods, blockades by snow or ice,
or other climatic causes, which rendered it impossible for him to commence
residence within six months.
It will be insisted in each case that the claimant shall exercise all reasonable
diligence in establishing bona fide residence as soon as possible after the climatic hindrances have disappeared; and a failure to do so would-imperil the
entry in the event of a contest prior to the expiration of one year from date of
entry. A claimant can not be allowed the latitude of twelve months, when it
can be shown that he could have established his residence on the land at an
earlier day. To the end that proper data may be placed on file, you will require
each settler who seeks the remedy which said act trusts to my discretion, to
furnish a supplemental corroborated affidavit as soon as residence is established
by him, giving date of the completion of his house, its probable value, and the
date of commencing residence therein.

It was clearly the duty of the local officers before issuing final certificate in this case, the final proof showing on its face that Clark did
not establish residence within six months from date of entry, to
require him to comply with the instructions contained in the general
circular of January 25, 1904, by furnishing his affidavit, duly corroborated by two credible witnesses, showing in detail, the reasons for
his failure to timely establish residence. The showing made by
Clark along that line, which is hereinbefore referred to, w s obviously
insufficient to meet the requirements of said instructions.
It is prayed that Clark be given credit for constructive residence
from date of entry up to the time he established residence in April,
1901, a period of nine or ten months. Your office holds that constructive residence for the first six months can only be allowed where
residence is established within that time. This is undoubtedly the
rtl in ordinary dases. But a different rule is fairly applicable where
an entryman brings himself within the provisions of the act of March
3, 1881, and the rules and regulations which said act authorizes the
Commissioner of the General Land Office to prescribe. This act, in
effect, authorizes the Commissioner in his discretion to extend the
time, namely, six months, ordinarily granted an entryman in which
to establish residence, to twelve months from the date of filing. If
residence is in fact commenced within the twelve months and recognized causes are properly shown which rendered it impossible to
commence residence within six months and that proper diligence was
exercised upon disappearance of the climatic hindrances, then the
entryman should be treated the same as if he had in fact established
residence within six months and allowed constructive residence for
that length of time. But it was apparently not contemplated that
the act should extend further so as to allow credit for constructive
residence beyond the first six months. The act of March 3, 1881,
being annexed as it is as a proviso to section 2297 of the Revised
Statutes, which permits contest against a homestead entry, on the
ground of abandonment " for more than six months," was evidently
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designed to protect such ehtryman from charges of abandonment for
a period as long as twelve months from date of entry upon showing
that he was prevented by climatic reasons from establishing residence
within the first six months. In other. respects the entryman is. to be
treated on the same footing as other entrymen, that'is, he is to be
allowed on final proof constructive residence for -a period of six
months. only, actual residence fr the remainder of the statutory
period of five years to be made and shown as in ordinary homestead
cases.
Applying the foregoing. to the case in. hand, it is apparent that
Clark in order to avail himself of credit for constructive residence
during the first six months of his entry must make the showing required by the. instructions, supra, relative to climatic hindrances, and
in addition, to complete his, proof,: must show residence for the full
period of four and one-half years from the date his .residence was
commenced, to wit, in April, 1901. Not being able to show such resi.
dence, his proof was prematurely submitted, as found by your office
decision, but for a different reason from the one stated therein.
In the case of McLeoud v. Weade (2 L. D., 145), cited on appeal,:.
the entry was protected under the act of March 3 1881, in face of
contest, altho residence was not commenced within six months from
date of entry, but the case is not in point as to the question of the
credit- to be given on final proof f r constructive residence.
The decision of your office rejecting Clark's final proof is affirmed,
and the papers are herewith returned in order that he may be given
opportunity to comply with law in the matters indicated, if, upon.
further examination of said proof, the same is found- by your office to
be otherwise satisfactory.
TOWNSITE ENTRY-SECTION 2387 OF THE REVISED STATUTES.
TowNSITE OF RIVERTON.
'Where upon the opening of land for townsite purposes proceedings are promptly
begun for incorporation of the town and for townsite entry by the corporate
authorities, such proceedings can not be superseded by the application of the
county judge to make townsite entry, as trustee, under section 2387 of the
Revised Statutes, the provisions of that section giving preference to entry
by the corporate authorities of a town and merely empowering the county
judge to act for the occupants and clainiants in towns which have no corporate authorities to act for them.

Secretary JHitchcocc to the Commissioner of the GeneralLand Offcee,
(F. L. C.)
November 26, 1906.
(P. E .W.)
'

With your letter of September 20, 1906, you transmitted the appli.cation of Charles E. Carpenter as judge of the district court, second
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* judicial district, Wyoming, to enter, under section 2387 of the
Revised Statutes, the NE. 1, Sec. 34, T. 1 N., R. 4 E., Shoshone,
Wyoming, and his notice of intention to make townsite proof
therefor.V
The application is submitted for consideration by the Department
and for directions as to the allowance thereof, "whether it shall be
entered under sections 2382 to 2386, or sections 2387 to 2389, United
States Revised Statutes," and for direction as to making proof
thereunder.
It is suggested that the application is one properly-coming under
sections 2387-9, and the Department concurs in that view.
Pending-consid6ration of the application there was filed on September 26, 1906, an informal, and on October 17, 190.6, a formal
protest against its allowance. It appears that the land in question
was surveyed, and was set apart as a government townsite by your
office letter of August 8, 1906, and became subject to settlement for
that purpose on and after the day of the opening, August 15, 1906.
Said section 2387 of the. Revised Statutes prescribed, in the case
of a townsite on public lands, that-Lit

:-

is lawful, in case such town be incorporated, for the corporate authorities

-thereof, and, if not incorporated, for the judge of the county court for the
- county in which such town is situated, to enter . . . the land so settled and
occupied in trust for the several use and benefit of the occupants thereof . . .
the execution [of the trust] to be conducted under such regulations as may be
prescribed by the legislative authority of the State.

Under a reference to said section 2387, section 755 of the Revised
*Statutes of Wyoming, 1899, provides thatWhen the corporate authorities of any city or town, or the judge of- the
* district court for any county or district in this State in which any incorporated
town may be situate, shall have entered at the proper land office the land, or
any part of the land settled and occupied as the site of such city or town,
it shall be the duty of such corporate authorities or judge to dispose of and
convey the titles to such land.

Thereunder a district judge in the State of Wyoming is a judge
of the county court for each county in his district, and is the person
entitled, in-the proper case, to proceed under said section 2387. See
the case of Bena Townsite (34 L. D., 24).
*:
But it is observed that the said section 75 of the Wyoming statutes inadvertently mentions such judge as entitled, equally with cotporate authorities, to make townsite entry for the land occupied as
*the site of " any incorporated town." There is thus not only a failure to provide for the case of an unincorporated town, but to the
.extent that it recognizes such judge as competent to make townsite
entiy of land occupied by an incorporated town, it is in conflict with
said section 2387 of the Revised Statutes, which distinctly prescribes
580-VOL. 3506
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that only "if not incorporated " it-shall be lawful for such judge to
make entry of public land occupied as a townsite.
;
This application must therefore be considered without reference to
said section 755 of the Wyoming statutes, since it purports to be'for
*the entry of the land occupied by a town not incorporated at its
,
*date.
In addition to the -necessary formal averments descriptive of the
'land and his official capacity and of the trust purpose for which the
entry is sought to be made, the judge in his said application sets
forth that all the lands described have been settled upon as a townsite for the purposes of trade and business and were so occupied on
August 15, 1906, by more than one hundred bonafide occupants, and
have been "accurately surveyed and platted, and subdivided into
' lots and blocks, with streets and alleys; and the town is named Cen*tral City, and that 'said town is not. incorporated."
* The formal protest is signed and sworn to -by a committee of
three appointed for that purpose at a mass meeting of the inhabi*tants on October 3, 1905, " called for the purpose of protesting
against the appointment of Charles E. Carpenter, as trustee." The
protest sets forth inter aia that prior to August 15, 1906, application
was duly made by citizens for the setting apart of this land for townsite purposes, and thatOn the 15th day of August, 1906, said land was duly surveyed and platted
in accordance with law and the plat thereof filed in due time in the office of
the county clerk ..

.

Said townsite was platted under the name of River-

ton and all of the present settlers and land owners in said town took possession and claim title in accordance with said survey and plat . . . Your petitioners are informed and believe that the application of Judge Carpenter to
be appointed trustee . . . was made by him under a total misapprehension of
the facts. We verily believe that no actual resident of the said townsite ever
requested that said application be made by him. Said application is based
upon a different survey and plat than that referred to above and one that was
never authorized or recognized by the actual residents of. the said townsite.
It also designates said town by the name of Central City, a name that is not
recognized or desired by the residents of said town. The name of Riverton is
already widely known and recognized thruout the country, and a change of
name at this time would cause much inconvenience and confusion . . . The
appointment of Judge Charles E. Carpenter as trustee of said townsite under
the application made by him would work a great hardship to the citizens
of said town, and lot owners therein, and the business interests thereof, and

would undoubtedly result in grave complications of titles, owing to the fact
that the plat on which it is based varies materially from the one recognized
by the settlers as above set forth.

The protest is accompanied by a certified copy of the order past by
the Board of County Commissioners of the county of Fremont,
Wyoming, in which said land is situate; formally approving the application for incorporation of the town of " Riverton and appointing inspectors to call the election for- the choice. of corporate authorib
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ties thereof. There is also filed a sworn report of the said inspectors
showing that such election was held October 29, 1906, by the residents of the described land, at which sixty-nine votes were cast, of
which fifty-eight were in favor of, and eleven against, incorporation.
it is further alleged that the survey referred to by the judge in
his application was made o August 24, 1906. The date of the
judge's application is August 31, 1906.
Under the circumstances, the Department will not direct the allowance of this application. In authorizing proceedings by such judge
only in case the town is not incorporated,, the law plainly gives preference to entry and trusteeship by corporate authorities, and in a.
case where, upon the opening of land for townsite purposes, proceedings are promptly begun for incorporation of the town and for
townsite entry by the corporate authorities, such proceedings cannot
be anticipated and barred by the application of such judge, whom
the law has merely empowered to act for occupants and claimants in
towns which have no corporate authorities to act for them and which,
therefore, desire and request him to act. In the present case, assumn-.
ing the facts to be as stated in the application and the protests, since
i ncorpoation is essential to a townsite application' by corporate authorities, it must be held that the incorporation proceedings under the
name " Riverton," begun by the inhabitants as soon as the land was
opened for townsite' purposes, and based on the townsite survey made
on the day of such opening, August 15, 1906, are all preliminary
steps in, and constitute the initiation of, an application for twnsite
entry to be made in the name of the corporate authorities.' As such
initiated application it cannot, while being followed up with due
diligence, be anticipated, superseded, or barred by the application of
the judge, made sixteen days after the date of the opening, and based
on a survey made nine days later than the townsite survey' on which
fincorporation was applied for.
For the reasons stated, the application must be rejected.

HOMESTEAD ENTRY-MARRIED WOMAN-QUALIFICATIONS-SECTION 2,
ACT OF APRIL 28, 1904.
KIMBERLEY v. GINGRICH.

The, Qualifications of -an applicant to make additional entry under the provisions of-section 2 of the act of April 28, 1904, must be determined as of the
date of the presentation of the application, and only those who on that
date possess the requisite qualifications entitling them to make entry under
the provisions of the general homestead law ate qualified 'to make such
additional entry: hence a married woman, 'living with 'her husband and
not the head of a family, is not qualified to make entry under said section,
notwithstanding such disqualification did not exist at the date her original
entry was made.
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Secretary Hitchcock to the Commissioner of the GeneralLand Offee,
(F. L. C.)
Noovember 26, 1906.
(E. 0. P.)
Sarah F. Gingrich, nee Fitzsimonds, has appealed to the Department from 'your office decision of May 2, 1906, holding for canicellation her homestead entry, made June 28, 1904, under the provisions
of section 2 of the act of Aprii 28, 1904 (33 Stat., 547), for the SE.
NE. E. SE.E
SE.,SW.
iSW.
, Sec. 8, T. 19 N., R. W.,
SE. 4, Sec. 13, T. 19 N., R. 58 W., Sidney land district, Nebraska,
upon contest instituted against said entry by Alfred H. Kimberley.
The contest affidavit contains several distinct allegations, one of
which charges that the claimant at the time of making said entry
was a married woman living with her husband, and not the head of
a family, and therefore disqualified from making entry under the
terms of said act.
At the hearing divers objections were made by counsel for defendant to the jurisdiction, whifh are urged in the present appeal. The
decision of your office touching these matters, is clearly correct and
is hereby affirmed.
The marriage of the claimant, as alleged, is admitted and it becomes necessary at the outset to determine the question of her qualifications to make the entry in question. Your office, in passing upon
the matter of law thus raised, held that claimant, being qualified to
make the former entry, upon which her right to make that now
involved depends, it is immaterial that she subsequently by marriage
became disqualified to make a homestead entry under the provisions
of the general homestead law. In effect this amounts to a determination of the applicant's qualifications as of the date of the former
entry, disregarding all matters arising thereafter, which would,
under. the homestead law, prevent allowance of the entry, therebv
making the entry under section 2 of the act of April 28, 1904, supra,
a purely additional one, the right to make which is dependent solely
upon the right of the claimant to make the prior entry. In support of this your office cites as authority departmental decision rendered in the case of Miller v. Northern Pacific Ry. Co. (31 L.. D.,
129.)
The Department has refused to adopt the rule thus broadly stated
in its administration of the act in question. In those cases where at
the time of making application to enter under said act, the applicant
was shown to be disqualified by reason of the ownership of more than
160 acres of land, exclusive of that embraced in his former etry to
make entry under the general homestead law, his application was
denied or his entry, if allowed, canceled (Arthur J. Abbott, on review,
35 L. D.,,206).
Unless the language used warrants a distinction between entrymen

DECISIONS RELATING

0325

TO THE PUBLIC LANDS.

of the class last mentioned and married women whose marriage took
place subsequently to the time of making former entry, the same rule
must be applied in both cases.
The Department has held that entries made under section 2 of the
act of April 28, 1904, supra, are essentially of the same character as
those made under sections 1 and 3 thereof (James Dinan, 35 L. D.,
102, 104). All are in their nature original. The language of section
i of said act is too plain to admit of quibble in onstruction. It-leaves
no room for inference or conjecture as to its meaning, and the qualifications of entrymen under its provisions are as clearly defined as tho
section 2289 of the Revised Statutes had beePl incorporated therein.
Entrymen thereunder must possess all the qualifications required by
the general homestead law, as laid do'wn in said section 2289. The
character of entries made under said act is defined by the requirement
contained in section 1 thereof that they be " made under the homestead laws." Section 2 requires that entries allowed thereunder must
be " made under the provisions of this act and subject to its conditions." It must be conceded that this language subjects entries made
thereunder to the conditions imposed by section 1, and all. of the
requirenihnts of the homestead law not specifically abrogated by the
remainder of said section 2 remain in full force and effect and must
be complied with. Nothing contained therein or in the first proviso
of section 3, amounts to a waiver of any of the qualifications required
of homestead claimants generally, except such as grew out of a
former entry. The disqualification resulting from marriage is not
of this character, and is not waived either directly or inferentially
by any reasonable construction of the language used. Herein lies
the distinction. between the case cited by your office (Miller v.
Northern Pacific Ry. Co., supra) and the one under consideration.
As was pointed out in departmental decision rendered in the case of
Puetze . Moeller (35 L. D., 256),- there is no limitation imposed by
section 5 of the act of March 2, 1889 (25 Stat., 854), similar to that
contained in section 2 of the act of April 28, 1904, supra. The limitations imposed by said section 2 respecting the qualifications of
entrymen are- essentially the same as those provided in section 6 of the
at of March 2, 1889, supra, and it has been settled by the Department
that a married. woman, not the head of a family, is not qualified to
make 6ntry under said section (Sarah J. Walpole, 29, L. D., 647).
In the opinion of the Department the entry of Gingrich was
erroneously allowed, she 'not being at the date of filing her application qualified to make homestead entry under the provisions of section 2 of the act of April 28, 1904, spra, by reason of her inarriage.
The action of your office holding her entry for cancelation is, for
the reasons herein stated, hereby affirmed.
-

.

326

DECISIONS RELATING TO TE

PUBLIC LANDS.

SWAMP LAND GRANT-ADJUSTMENT-FIELD NOTES OF SURVEY.

STATE OF MINNESOTA.
Where sketch maps are returned with the field-notes of survey, and the fieldnotes show intersections of sanip and overflowed lands with one line of a
section only, the sketch maps will be taken into consideration in determining the character of the portion of the section ying upon the surveyed line,
with reference to its swaipy or nonswampy character; and in such instances, where the, outline of the swamp or overflowed lands is shown by
the diagram to extend from the section line fifteen chains or more within the
section, the adjustment will be made upon the basis of the -relative portions
of the surveyed line shown to be swamp' or dry by the field-notes of survey.
If the diagram shows that the swamp or overflow thereby represented extends at any point fifteen chains or more across the section line, and within
the section, the State will be entitled to such forty-acre subdivisions lying
upon the section line as are shown by the field-notes of the major portion
of said line to be of the character granted; but this rule shall have no
application in the adjustment of a claim to the interior forty-acre subdivisions of a section.

Secretary Hitchcock to the Commissioner of the General Land Offiee,
(G. B. G.)
November 26, 1906.
(F. L. C.)'
This is the appeal of the State of Minnesota from your office decision of April 14, 1906,'holding for rejection the State's selection, per
list No. 148, for 1974.68 acres of land, in the Duluth land district,
Minnesota.
The. action of your office is put upon the ground that the fieldnotes of survey being the basis of adjustment of the swamp-land
grant made to the State of Minnesota by the act of March 19, 1860
(12 State.,

3),

the

swampyornon-s1ampy

character

ofthelands

ere

involved must be determined by the rule of adjustment laid down in
1 Lester, '543, as follows:
Where the field-notes are the basis, and the intersections of the lines of swamp
or overflow with those of the public surveys alone are given, those intersections
may be connected by straight lines; and all legal subdivisions the greater part
of which are shown by these lines to be within the swamp or overflow, will be
certified to the. State; the balance will remain the property of the govermnent.;
basis of adjustment of the grant in question is, as said by your
rhe
office, the field-notes of the government surveys of 'th•ef townships

involved.

State of Minpesota (32 L. D., 65).

lt is also true that in

all publi8 land States having a grant of swamp and overflowed lands,
"where the field-notes are the basis of adjustment, the rule above
set out governs to the extent of its applicability. But it is urged upon
the appeal that the returns which constitute the field-notes in these,
townships show more than "the intersections of the lines of swanp or
overflow with those of the public surveys " in relation to the character

of the land involved; that said rule is therefore by its terms inappli-
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cable; and further that, as to these lands, the surveys show intersection of the lines of swamp or overflow therewith upon one side of the
section only, thus rendering the rule impossible of application.
There is much force in these contentions. While it may not be
admitted that where the returns of the survey of a township give more
information as to the character of the land than is shown by the intersections of.the1ines of swamp or overflow with those of the survey,
the above recited~ rule is wholly without application, yet in such
instances there would not seem to be any good reason either in the
application bf the rule itself, or in good administration, why the landl
department may not look to these surveyors' returns for such proof of
the character of lands as may be found therein.
It is undeniably true, as contended, that in many instances the
surveyor's return shows intersections of swamp and overflow lands
upon one side of a section only, and it is absurd to say that the character- of such lands* must be deterfiined only by connecting intersections 4ith a straight line where such line when drawn would be the
same as the section line, and therefore show nothing.
In the case of the State of Minnesota, supra, your office was directed
to put all surveys in the hands of capable and honest surveyors, to
exact from them a faithful and efficient performance of their duty,
"including a faithful and accurate notation of the swampy or nonswampy character of the lands surveyed." In accordance with this
direction your office issued special instructions to all deputies surveying in Minnesota, in part as follows:
You must note in your field-notes the exact distance at whichtyou enter or
leave swamps, marshes or overflowed lands, or lands that are "wet and
unfit for cultivation," and the course of the line bordering said lands and in your
notation of said lands, you will state that they are "subject to overflow " or
You will also, as far as possible from
are "wet and unfit for cultivation
careful observation made while running the township and section lines, and
according to your best judgment, give in the dagran to be returned with your
field-notes the outliae and extent of all such swambp or overflowued lands in order
that the rights of the State to the swamp lands mnay be properly adjusted.

lTheurveys here in question were made under these instructions,
and in accordance therewith the surveyor's return included a "diagram,'.' .which purports to give the " outline and extent of all such
swamp or overflowed lands." These instructions evidently contemplated that 'such diagrams when made should be taken into consideration by the land department in determining the character of the
lands. It does not follow, and the Department can not concede, that
these diagrams are sufficient evidence of the swampy character of all
lands falling within their outlines. In so far as they purport to certify that the represented swamp or overflow extends beyond the
forty-acre subdivisions lying upon the section, lines, they are not
believed to be of much value. In running section lines the surveyor
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had opportunity to judge of the character of these forty-acre subdivisions, but the inside lines of a section are not surveyed upon the
ground, and any diagrain made of the interior forty-acre subdivisions
from observations in the field must of necessity be in large measure
fanciful and unreliable.
While the Department is not disposed to modify the rule in 1 Lester, when capable of application, yet in view of the foregoing considerations, it is thought such rule should be supplemented, and it is
directed, in instances where sketch maps have been returned, with
surveys in the field, and the. field-notes of survey show intersections
of swamp aid overflowed lands with one line of a section only, that
these sketch' maps be taken into consideration in determining the
character of the portion of the section lying upon the surveyed line
with reference to its swampy or non-swamnpy character, and in such
instances, where the outline of the swamp or overflowed lands is
shown by the diagram to extend from the section line fifteen chains
or more within the section, the adjustment will be made upon 'the
basis of the relative portions of the surveyed line shown to be swamp
or dry by the field-notes of survey. That is, if the diagram shows
that the swamp or overflow thereby represented extends at any point
fifteen chains or more across the section line, and Within the section,
the State will be entitled to such forty-acre subdivisions lying upon
the section line as are shown b the field-notes of the major portion of
said line to be of the character granted, but this rule sbhall have no
application in the adjustient of a claim to the interior forty-acre
subdivisions of a section.
Inasmuch as it is satisfactorily shown that many of the tracts
involved in this appeal may be subject to adjustment under this direction, the case is returned for further examination by your office.

SWAMP

EAND GRANT-ADJUSTTMIENT-SURVEY-CONTEST-CHARGE.

WALLACE

.

STATE OF MiiNNEsoTA.a

General charges made in a contest involving a particular tract claimed by the
State of Minnesota under its swamp-land grant, affecting' the character
of the government survey, are not sufficient to take the case out of the
scope of the instructions of March 16, 1903. (32 L. D., 65), governing the
adjustment of said grant.

Secretary Hitchcock to the Commissioner of the General Land Offce,X
January 4,905.
(F. W. G)
(F. L. C.)
'

With your office letter' of the 9th instant was transmitted a motion
-by William J. Wallace, which is denominated as a motion for review
a Not

reported in volume 33.
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of departmental decision of November 29 last (ot reported), affirming the action of your office in dismissing his contest against the
State of Minnesota and refusing to order a hearing upon his allegations attacking 'the survey of the NE. t of SE. of Sec. 7, T. 5 N.,
R. 10 W., 4th P. M., Duluth land district, Minnesota, which tract is
embraced i the swamp-land claim of the State.
A prior contest had been instituted by WAlallace against the State's
Claim to this land, which contest was the subject of departmental
decision of April 14, 1904 (not reported), wherein it Was held that
his contest must be determined in accordance with paragraph 2
of the regulations contained in departmental decision of March 16,
1903 (32 L. D., 65), that is, under the original plan of following
the field notes of survey of the township in question. Thereafter
Wallace filed a second application, in which he sought to secure ahearing, and thus take it out of the rules before referred to, upon
the general: allegation that the field notes of survey were false and
fraudulent in the return of this land as swamp. Both your office
and the local officers in acting upon this application held Wallace
to be concluded by the decision of the Department upon his former
* contest. Upon appeal, however in the decision complained of, the
Department held thatA careful examination of the record submitted discloses no sufficient reason
for taking this contest out of the rule heretofore announced and under which
his previous contest was determined.

In the motion now under consideration it is urgedjthat in his second
contest Wallace assailed the title of the State, not as a claimant but
as a citizen seeking to 'attack a. fraudulent survey. Viewed in this
light it is unhesitatingly held that the showing is not Sufficient to
warrant an investigation in the field with a view to ordering further
survey of the township. This holding is without prejudice to the
* right of petition based upon specific charges and accompanied by
satisfactory proof attacking the survey of the township, but it is
deemed necessary to sav that no consideration will be given to charges
affecting the character of the survey in a contest involving title to a
specific tract claimed by the State under the swamp land grant. If,
upon a general charge of fraud or mistake in the survey of any particular tract, investigation should be ordered in the field, or the charge
* held to be sufficient to take the case out of the rules heretofore
announced governing the adjustment of the swamp land grant in
'
the State of Mimesota, the plan of. adjustment heretofore determined
upon could be readily defeated.
The entire matter considered, the motion is dismissed.
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PUBLIC LANDS.

CALLAHAN.

rests in the discretion and judgment of the Commissioner of the General
Land Office, under the supervision of the Secretary. of the Interior, to
determine whether the public interest demands the survey of!a township
and a settler upon land in an unsurveyed township, however meritorious; his
claim may be, can not as a matter of right demand a survey of the tract
settled upon.

Secretarylitcheock to the Comrn~issioner of the General Land OfRe,
(F. L. C.)
November 30, 1906.
(E. F. B.)
The Department is in receipt of a letter from Mr. L. W. Callahan,
of Index, Washington, complaining of its decision of September 10,
1906 (not reported), affirming the action of your office refusing to
have a survey made of township 28 N., R. 1 E., or a special survey
made of certain claims in said township upon the application of said
Callahan and others.
His letter has been accepted as an informal motion for review of
said decision and the record has been reexamined.
'The Department did not base its decision upon the ground that
the appellant was not a bona fide settler, but affirmed your action
because there was no sufficient ground for controlling your judgment
and discretion in the matter of directing the public land surveys,
even if the statement of appellant as to the bona fides of his settlement be accepted.
Upon the application of Callahan and others for the survey of this
township, Examiner McCoy was directed to make an examination of
the character of the settlements in said township,- and reported as
follows:
L. W. Callahan does hot reside on tract. On account of ill health of his wife
must live near a Dr.; so they live at Index, nine miles from the claim. Improvements: House of lumber 12 by 18; 12 acres cleared. No fencing. Potatoes raised last year, strawberries, onions, etc. Timbered land, fir, cedar and
hemlock. Bed, stove, table and chairs.. No domestic animals. Value of improvements, $200.
Fred J. Loxve does not reside en tract. Resides with his parents at 24-25
Chestnut street, Everett, Washington, where he is motorman onatreet car. Was
on the place two days last fall. Can not live permanently on the place as he has
to support his aged parents. The place is more valuable for its timber than for
agricultural purposes. Improvements: Log cabin 12 by 14; slashing; no land
cleared; no crops nor fencing. Timbered land, fir, cedar and hemlock. Bunk.
and stove. No domestic animals. Value of all improvements, $100.
H. R. Lowe does not reside on tract.: Resides at 2620 Rucker Ave., Everett,
Washington, where he is employed as a carpenter. He visited the place "last
fall." Improvements: Log cabin 12 by 14; slashing. No crops, cultivated land,
nor fencing. Timbered land, fir, cedar and hemlock. Bunk and stove. No live
stock.. Value of all improvements $100. ..
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Mr. L. W. Callahan, one of the-.applicants, comes nearer being a bona de
settler than most of* the visiting varieties of residents. The others are very
infrequent visitors.
I recomnend that the survey be not made.

No further action was taken by the other settlers, but upon Callahan's application for a special survey of his claim, alleging residence
upon the same, Examiner McCoy was instructed to make a reexamination of Callahan's claim, and reportedas follows:
M\fr. Callahan, wife and baby, went to the claim about two weeks ago and
have been there since that time. They left the claim about September 0, 1905,
he states. He visited the claim every month during the winter.

He has a split cedar house 12 by 18 feet and has begun a kitchen of same
material, to be about 10 by 10 feet. It is ceiled inside, has a floor of split
boards, one door and two small windows. They have a cook stove, utensils for
cooking, table, chair and bed.

He has slashed an oblong patch about 3 by 4 cs. and cut down the underbrush and burned up the trash, but the large logs remain where they fell.

He

has cultivated by means of hand. tools an aggregate of about fifty feet square,
and is growing onions, radishes, potatoes, carrots and strawberries. Has no
fence nor stock.
*
He has a house rented at Index, furnished, and resides there when not on the
claim.

*

*

He objects strenuously to my appraisal of value of his improvements and will
get some appraisers of his own and write your office. He has cut about fifty
trees above 1foot in diameter, which he admits three men could do in six days.
The cruisers estimate he has seven million feet of fir and cedar. Stumpage
ranges from $1.00 to $2.00 per M., which would net him at least $7,000.00 for the
timber. There may be fifty acres which could be cultivated if cleared.

le also stated that "'these settlers appear to be honest and very
* poor and deserving, but if having a residence in the township to the
exclusion of one elsewhere is to settle it, they are not bona fide settlers." His recommendation was favorable to a survey, but he subimitted the question to your office whether the settlements are bona
Affidavits have been submitted by. Callahan showing the value and
character
V
ar
of his improvements and of his residence upon the claim.
Vhen
W
they are considered with the letters of Callahan, they do not
appear to show-a condition materially different from the conclusions
'arrived at by the special examiner as the result of his examination.
In his letter of May 24, 19Q6, Callahan says: "-McCoy stated in his
last report that I have about fifty feet square under cultiVation; in
reality I have about twice that." This,. according to his admission,
isthe extent of cultivation of a settler who claims that his settlement
was made thirteen years ago and that there are one hundred acres of
agricultural land in the claim. In the same letter he says:;" I have.
a house rented in Index eight miles from the claim, and enclose a
certificate from Dr. Hathaway, of Everett, Washington, who was my
wife's physician before we were married, and who thoroughly under-
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stands the trouble with which' she has suffered for vears. This will
explain why I have the house in Index."
,These statements are mentioned merely to show that the conclusion
of the special agent is-not altogether baseless.
But the action of your office refusing a survey in this case rests
upon a more substantial foundation and the question as to the bona
fides of Callahan's settlement need not be considered.
The act making appropriation for the survey of the public lands
provides that in expending such appropriation preference shall be
given, first, .in favor of surveying townships occupied in whole or in
part by actual settlers, but the rights and interests of the public are
to be considered primarily rather than the interests of the individual
settler. The determination as to whether the public interest demands:
the survey of a township must rest in the discretion and judgment of
the Commissioner of the General Land Office, under the supervision
of the Secretary of the Interior.
Settlement upon unsurveyed public land is a privilege extended
to persons qualified to acquire title, to same, but it does not carry.
with it a right to demand a survey of the land. A survey is not
essential to the protection of the inchoate right of a bona fide settler.
The report of the special agent shows that the general character of
the tovuship is mountainous'and the land is chiefly valuable for the
timber growing thereon, but a small portion of it being adapted to
agriculture. No good reason is shown why a township of this character should be surveyed, merely for the purpose of enabling one
settler to perfect his claim, however meritorious his settlement may
be, and a special survey of the claim could not be made without the
survey of a large portion of the township, or by a disregard of the
established system.
You will serve Mr. Callahan with a copy of this letter and place
his. letter which is transmitted herewith in the proper files.
.PRACTISE-RULE 42-SIGNATURE OF WITNESSES TO TRANSCRIPT OF
TESTIMONY.

EVANS V. DAWES.
Rule 42 of Practice, requiring that the transcript of the testimony of witnesses
who testify at a hearing before the local officers shall be "then and there
subscribed by the witnesses and attested by the officer before whom the
same is taken, unless the parties shall by proper stipulation in writing,
filed with the record, mutually agree to the contrary,"' has all'the force and
effect of law; and where, in the absence of the required stipulation, the
transcript is not so subscribed and attested, a certificate by the local
officers that the several witnesses were sworn before testifying, together
with a certificate by the stenographer who took the testimony that the
transcript is a true and correct transcript of the testimony as given by the
- witnesses, are not sufficient to cure the defect, and such unsigned and unattested transcript can not be accepted as evidence in the case.
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Secretary Hitchcock to the Commissioner of the General Land Officer
(F L. C.)
November 30, 1906.
(G. C. R.)
; This case involves the S. VSE.., and the S. SW. , Sec. 26, T.
12 N., R. 6 W., Vancouver, Washington, for which Charles H. Dawes
made homestead entry August 8, 1904. His application to make
'entry thereof was accompanied by his affidavit stating in substance
that he settled on the land June 18, 1903, and thereafter continuously
resided thereon; that hetbuilt a house on the land, eleven by sixteen
feet, made of split lumber, cleared about one acre of the land, raised

**

potatoes and other vegetables, and worked on a horse trail, one and
one half miles long; that the improvements are of the value of about
$300.
The land was surveyed in August, 1901.
Novemnber 17, 1904, John H. Evans filed a contest against the
entry, alleging in substance that the land is absolutely unfit for cultivation in any part or portion thereof; that no part thereof could
be rendered fit for cultivation or agricultural purposes; that it is all
mountainous; cut up with deep ravines and covered with a dense and
highly valuable growth of timber; that each subdivision thereof is
fit only for its timber; that the land is remote from other bona ide
settlements, and accessible only byirough mountain trails; that it has
no valuable improvements thereon; that claimant's allegations as to
settlement, etc., were not made in good faith, but solely for- the
fraudulent purpose of obtaining the land for its valuable timber.
Hearing was had before the register and receiver, under circumstances correctly set forth in your office decision of November 15,
1905, wherein your office affirmed the action'of the register and re-,
ceiver, and directed that a further haring be had at which the defendant, by reason of his default at the hearing (due to sickness)
will be allowed to introduce testimony. Your office; however, acting
in harmony with the register and receiver, denied defendant's motion, after his said default, to have witnesses for plaintiff recalled
for the purpose of cross-examination.
E Claimant, thru his attorney, has duly appealed, contending, mn
substance, that the testimony is insufficient to show that claimant had
not resided on and improved the lands'in the manner set forth in
his special affidavit (above noted) when he made entry thereof.
The testimony, including proceedings at the hearing, has been
carefully reviewed; the same is substantially' and in the main correctly stated in the decision appealed from.
The finding, however, by your office, that the testimony "indicates
that the statements as to residence on the land since June 15, 1903,.
made in the defendant's special affidavit, are not true," is too strong;
in fact, is not justified.
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Witness George L. Davis, the photographer who obtained three
very excellent likenesses of the shack and its surroundings, from
three view points, and who gave a vivid description of the land and
the difficulties in reaching it, was very indefinite as to the character
of the cabin on: the land. He did not " think " anything was in it
on August 27, 1904, the day he visited the land; did not recollect
that it had a floor, but did know it contained no stove; stated that

there were indications that cooking had been done outside of the
shack.
John Cain testified that "there was a little bedding in the house,"
but no stove. No witness testified that claimant did not actually
reside there, as stated by him in said affidavit; nor were sufficient
circumstances given to justify the statement that he-swore falsely
in that regard.
On the other hand, the testimony, in the manner taken, including
surveyor's field notes, show that the land is covered with a heavy
growth of merchantable timber and that its sole value is in the lumber that may be gotten therefrom; that it is Cdt up by ravines and
canyons, is exceedingly rough and mountainous; has many rocks on
its surface and very poor soil. The land is almost inaccessible; is
wholly so with vehicles. It would cost more than $100 an acre to
clear it of its timber and when so cleared would not be worth its
taxes for one year. Such is the showing made by the plaintiff's
testimony, as presented.
If these conditions exist, claimant would have to nake a very strong
showing as to good faith, etc., else his entry would necessarily have to
be canceled.
Your office and the local office propose to accord him the privilege
to show his-good faith, and to that end ordered a further hearing.
As one of the grounds of error, it is contended that claimant has a
right to cross-examine the witnesses who appeared against him, which
right he failed to get by reason of his sickness.
The record shows that while the witnesses were sworn, in advance
of giving their testimony, they were not sworn at its, conclusion; nor
does it appear that the testimony of any witness was " then and-there
subscribed by the witness," as requited by practise rule 42.
There was no stipulation in writing entered into by the parties to
the controversy to avoid the requirement of signing the testimony, for
the very good reason that the defendant was neither present nor represented at the hearing. This neglect or oversight is clearly chargeable to the plaintiff. Said practise rule has the force and effect of
law; its due observance goes directly to the very essence of orderly
and legal procedure. Indeed, without the stipulation mentioned in
said rule, the apparent statements of witnesses, as written out, do hot
have the force and effect of testimony, nor can they be considered testi-
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mony unless signed and sworn to by the several persons making them.
It is true the register and receiver appended their certificate stating
the several witnesses were sworn before testifying, and the contest
clerk certifies that the testimony, as recorded, "is a true and correct
transcript of the evidence as delivered by the witnesses present."
These certificates are not sufficient to cure the defect. The certificate
of the contest clerk does not make valid testimony out of the unsigned
and unsworn statements of witnesses, in the absence of the required
written stipulation mentioned in the rule. This point, raised by
appellant, is well taken.
Plaintiff will therefore be required to present his testimony anew.
Witnesses hitherto testifying may have read to them that which purports to be their testimony, and if they make no suggestions as to
corrections, amendments, etc., they may sign and swear to the same,
unless the required written stipulation mentioned in the rule be
entered into.
Other available testimony may be introduced. Defendant will be
given the, desired opportunity to crosszexamine all witnesses. He may
then introduce testimony in defense, and plaintiff will have the same
right lo cross-examine his-witnesses.
At the conclusion of the hearing the register and receiver will.
again pass upon the case, either party having the right of appeal.
With this modification, the action appealed from is affirmed.

FINAI PROOF-PROTEST-COMPLIANCE WITH LAW BY HEIRS OF
IDECEASED ENTRYMAN.

MEEBOER V. HIRRS OF SCHUT.
Where the heirs of a deceased homestead entryman seek to perfect the entry,
and have not themselves, after the death of the entryman, complied with the
homestead law for the entire period required thereby, the question as to
whether the entrYman during his lifetime complied with the law for such a
period as, when added to the period during which the heirs complied with
the law, would amount in the aggregate to the required period, is a proper
subject of inquiry, whether raised by. protest or otherwise, at the time final
proof is submitted by the heirs.
Case of Heirs of Stevenson v. Cunningham, 32 L. D., 650, cited and distinguished.

Secretary Hitchcock to the Commisionier of the General Land Offoe,
(F. L. C.)
November 30, 1906.
(E. P.)
November 3, 1899, Herman Schut made homestead entry of the
SE. + of Sec. 22, T. 12 N., R. 22 E., North .Yakima land district,
Washington, and on December 5, 1904, John Schut, claiming to be the
father and heir at law of the entryman (the entryman, it appears,
having died January 12, 1904, unmarried and without issue), gave
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notice of his intention to submit final proof upon the entry January 24, 1905. Against the acceptance of the proof about to be offered
by the said Schut, John Meeboer, on January 20, 1905, filed a protest,
charging that the entryman had never established or maintained a
bona fide residence on the land, and that " since the decease of the
entryman his heirs have failed to improve or to- cultivate said land as
required by law."
Final proof was submitted by Schut before the local officers February 1, 1905, and by agreement between the parties a hearing on, the
protest was set for February 27, 1905, on which date. both parties
appeared and submitted testimony.
April 21, 1905, the local officers found and held thatIn the case of Heirs of Stevenson v. Cunningham (32 L. D., 650), the Mfakemson vi. Snider's Heirs ease (22 L. D., 511) is overruled, and the precedent
established that, " Upon the death of a homestead entryman the right of entry
goes to his heirs free from defect on account of any default on the part of entryman in the matter of residence or otherwise; " also that heirs can complete the
entry by their residing on the land or cultivating the same, but need not do
both.

The protest, therefore, as well as practically all the testimony introduced at
the hearing, is irrelevant, save only that part of the protest which charges that
since decease' of said entryman, his heirs have failed to improve or cultivate
said land as required by law.
The only testimony which we can consider isthat which bears strictly on the
cultivation of the land in controversy during the year 1904, which would indicate
that the heir of the deceased entryman elected to complete the entry by cultivation. Whether or not the cultivation of one and a half acres would be sufficient
to establish good faith is somewhat doubtful, but with the Stevenson case before
us, we see no other course open only to accept the final proof. of John Schut,
heir-at-law of Herman Shut, deceased, and dismiss the protest.

On appeal by the protestant-from the action of the local officers,
your office, by decision of October. 31, 1905, found, that " entryman
has not resided upon and cultivated the land at any time and, only
visited it two or three times between the date of entry and date of
his death, and that there Was never any furniture in the cabin," and
said:
It thus appears that the entryman was clearly in default as to residence upon
the land at the time of his death, but in the light of the rule laid down in the case
of Heirs of Stevenson-v. Cunningham, supra, his heir is not chargeable with
such default, since the entry came to him free from any defect on account of any
default on the part of decedent.
The only question therefore to be determined is that of compliance with law
by the heir since the entryman's death.

As to the acts of the protestee after the death of the entryman,
which occurred in January, 1904, your office found that they consisted merely in the plowing of about three-quarters of an acre of the:
land and the planting of a few potatoes in June, 1904; that it did not
:
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appear from the showing made that these potatoes
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mae~tht tese otaoeswere ever culti>vated or harvested, or even that any of the potatoes planted ever camie
up; that potatoes could not be successfully raised on any portion of
the land without irrigation; that there was no evidence of such mmgation; and that, therefore, said planting was but a mnere pretense at
cultivation, made for no other purpose than to enable the heir to make
proof. It was therefore held thatPlanting a crop, as in this case, with no expectation or intention of securing
a return, is not compliance with the law in the muatter of cultivation. Reas .
Ludlow (22 L. D., 205).

For this reason the proof was rejected and the. entry held for
cancelation.
The protestee appeals to the Departmnent.
The Department concurs in the finding of your office to the effect
that the protestee did not make a boia ide attempt to comply with
the requirements of the law in the matter of improving and cultivating the land in question after the death of the entryiman, and that,
therefore, his final proof was properly rejected and his entry canceled.
*The Department cannot, however, give its assent to the view exprest in the decision of your office, and in tie opinion of the local
officers, to the effect that the heir of a deceased homiestea der who, as
Such heir, is seeking to make ordinary five-year proof upon the. entry
of tie deceased, and is relying upon an alleged. compliance on his
part with tile requirenlents of the homestead law for a period -of
less than five years, is not chargeable with a total default on the part
of the entryman to comjply vith the requirements of the law during
his lifetime. Considered in the abstract, certain parts of the decision (Heirs of Stevenson vv.
nCufningham, 32 L. D., 650) cited by your
*office and by the local officers might seeni to support that view. If,
however, tle same be read and considered in connection lvith all the
facts in that case, it will be apparent that they were not intended by
the Department to be so construed.
The naterial facts presented in that case were,-briefly stated, as
follows:. October 26, 1892, Logan Burgess-made homestead entry of
a tract, and
December 24, 1894, died leaving surviying him his
- widow, Elizabeth, who subsequently married one C unliingham.'
February 9,'1901, John Stevenson filed an affidavit of contest against
said entry, charging that the entryman, Burgess, had never establ]ished a residence on the land, ald that his widow had, at no time
since the death of the-entryman, resided upon or cultivated the land.
Stevenson also -filed a protest against the final proof offered by Mrs.
-'

Cunmingham December 10, 1900, upon said entry.

The Department

found from the record tthat neither the entryman in his lifetime nor
his widow after his death had ever resided on tile land, butt that the
580-voL 35-06-
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land was.cultivated by-the widow each year from the death of the
entryman to the date of the hearing, November 11, 1901, a period of
: considerably more than five years. The only question presented,
therefore, was whether such cultivation of the land by the'Nvidow
could be accepted as full compliance with the requirements of the
homestead law in the face of the established fact that neither the
entryman in his lifetime, nor the widow after his death, had ever
lived on the land. It was insisted on behalf of the contestant that
inasmuch as the entryman had died more than six months after
0 making the entry and without having established his residence on
the land, it was incumbent upon his widow to establish her residence there after his death in order to hold the entry valid, citing
the case of Makeison v. Snider's Heirs (22 L. D.; 511). In answer
to that contention, however, the Department said, in effect, that the
decision cited seemed to be based upon the theory that residence on
the land is essential to the validity of a homestead claim; that where
an entryinan was in default as to residence at the time of his death
his heirs take the land subject to all the consequences of. his default;
and that inasmuch as he could have cured his default only by establishing residence on the land prior to 'contest, it was lecessary for
his heirs to cure the default by doing what he would, have been
required to do had he lived. It was pointed out, however, that
the establishment of residence has not, in all ases, been held to be
an essential requirement to the perfection of an entry under the
provisions of the homestead law. Reference Was made to section
2291 of the Revised Statutes, wherein it is provided that in case
of the death of a homestead entryman, his widow, or in case of her
death, his heirs or devisee, shall prove by two credible witnesses
that he, she or they have resided: upon or cultivated the same for
the required Period. And it was held that this statute plainly
allows the, widow or heirs of a deceased homestead entryman. to
perfect the entry either by residing on the land or by cultivating
and improving it for the specified period; that they were not
required to do both, but might adopt whichever of said methods they
chose, and thus earn title to the land regardless of whether the
entryman had resided on the* land or not. Applying that rule to
the case then under consideration, the Department said:
:

* -0
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Upon the death of the entryman the right to the entry was cast upon his
widow; it came to her as a valid, ivej subsisting entry, free from any taint or

defect on account of the default of the entryman; she was in no way chargeable with such default, nor required to ure it, and the fact that it had been
subject to contest during the lifetime of the etryman did not affect her right
to complete it in either of the two ways provided by law, i. e., by residing on
::

.

-I

the land, or by cultivating it for the: prescribed period. She chose the latter
method, and the entry can not be canceled on the ground that she did not also
adopt the former.
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After again stating that the evidence showed that the widow had
cultivated the ]and each year since the death of the entrvman (which
was for. a longer period than required by law) the Departinent said:
That was all that was required of her by law. She was not accountable for
the past default of the entryman, and her entry can not be canceled without
proof of default on her part.

It was also said in the paragraph following the passage above
quoted that it would be manifestly unjust and inequitable, for reasons stated, to permit a contest to be maintained against the heirs of a
deceased-entryman oniaccount of a default of the entryman existing
had any conlectiOn with the land, and of which
long before the heirsa
default they had no lknowledge, and that " therefore the law will not
allow the cancellation of the entry except for some default on their
part, and in this case no such default is shown on the part of the
widow."
In that decision the- Department: intended to hold merely that
where a widow, heir, or devisee of a deceased homestead entrvirnan
had, after the death of the entryman, cultivated the land for the
required period of five years, the law had been fully complied with,
notwithstanding the fact that the entryinan had died more than six
months after the date of the. entry without ever having established
residence on the land, and that under sch circumstances the default
of the entryman can not be charged against his widow, heir, or
devisee.
In the, case at bar, an entirely different situation is presented.
Here it is shown that ithe entrvman died a little more than four years
after making entry, and .that, about one year later, his heir sought
to make final proof on the entry. It is obvious that thel heir could
have shown compliance with the law on his own part for a period of
not more than one year. The rule applicable to a case like this is
ainounced in the case of Schooley v. Heirs of Varnuim (33 L. D., 45),
wherein the Department held that in order that the heirs of a.
deceased homestead entryman might preserve their right to the entry
it is necessary that they should, within a reasonable time after the
death of the entrymianproceed to cultivate and improve the land. and continue such cultivation and
improvement for such period of -time as, when added to the time during which
''the entryman had complied with the law, would make five years' compliance
with the law.

It follows, therefore, that where an heir seeks to perfect the homestead entrv of a deceased entryman,,and has not himself, after the
death of the entryman, complied with the hmoestead law for the
entire period required thereby, the question as to whether the entryhdring
is lifetime had complied with the law for such a period
man
as, when added; to the' period during which the heir had complied
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with the law, would amount in the. aggregate to the .required period,
is a proper subject of inquiry, whether raised by-protest or otherwise,
at the time the heir comes up to submit final proof on the entry.
That portion of Meeboer's protest, therefore, wherein it is charged
that the entryman had totally failed to comply with the law during
his lifetime, and the testimony offered to support the same, might
with propriety have been considered. However, in view of the finding of your office to the effect that the protestee had failed to comply
with the law by cultivating the land after the death of the entryman,
which finding is concurred in by the Department, the failure to consider the other charge and give effect to the testimony offered to support it, did not affect the result.
The action appealed from is affirmed..

DESERT-LAND ENTRIES WITHIN WITHDRAWALS UNDER RECLAMATION ACT-SECTION , ACT OF JUNE 27, 1906.
REGULATIONS.
DEPARTMENT OF THE INTERIOR,
GENERAL LAND OFFICE,

iVashington, D. C., Novembebr 30, 1906.
REGISTERs AND RECEIVERS,

United States Land Offces -,
SIRtS: Your attention is invited to section 5 of the act of June 2,
1906 (34 Stat., 520), a copy of which is heretd attached. This. act
provides that any desert-land entrymian who has been or may be directly or indirectly hindered, delayed, or prevented from making
improvements or from reclaiming the lands embraced in his entry
by reason of any withdrawal under the reclamation act of June 17,
1902, will be excused during the continuance of such hindrance from:
complying with the provisions of the desert-land laws, and you are
instructed as follows:
EFFECT OF STATUTE.

1. This act applies only to persons who have been directly or indirectly hindered, delayed, or prevented by the creation of any reclamation project or of any withdrawal of public lands under the reclaina-tion act from improving or reclaiming the lands covered by their
desert-land entries within, the exterior limits of lands so withdrawn..
EVIDENCE OF HINDRANCES.

2. No entryman. will be excused under this act from a compliance
:with all of the requirements of the: desert-land laws until it has filed
in the land office for the district in which his lands are situated an
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affidavit disclosing in detail all of the facts upon which he claims the
right to be excused. This affidavit must contain a statement as to
the: time when the hindrances began, the: nature, character and
extent of the hindrance, Iand it must be corroborated bv the oaths of
at least two disinterested persons who can testify to the facts stated
from their own personal knowledge.
ACTION ON EVIDENCE OF HINDRANCE.

3. As soon as vou receive any affidavit of the character mentioned
you must at once forward the :same to the engineer in charge of thereclamation project under which the lands involved are located, if
the lands involved have been: placed under the charge of an engineer,
and the engineer to whom the affidavit is referred will at ohce report
:to you all facts within his knowledge which will aid this office in
taking proper action. As soon as you have received the report from
the engineer you will forward it, with -the applicant's affidavit and
your recommendations as to its approval, to this office, where appropriate. consideration will be given, and if the affidavit is found ufficient the entryplnan will be excused from further compliance with the
requirements of the desert-land. laws:for the period of one year from
the date on which the affidavit was filed in your office, unless he is.
sooner notified of the removal of the hindrance complained of, but
the entryman must, during the continuance of such hindrance, at the
end of each year succeeding the filing of, his affidavit, file a corroborated affidavit, and a statement from the engineer in charge of the
reclamation project in which the lands are located, if the lands are
in charge of an engineer,, showing that- the hindrance still continues,
and any entryman who fails to file either of the affidavits required
herein will be expected to comply With all of the requirements of the
desert-land la-Ws and his entry will be canceled if: he fails to make
the required annual or final proofs.
WHEN DESERT-LAND LAWS MUST BE CO3PLD WITH.

4. If the facts stated in the affidavits above referred to are not
found to be such as to entitle the entryman to the benefits of this act,
or if any hindrance which excused him from a compliance of the law
shall be removed or discontinued, he. will be. at once notified of that
fact and will thereafter be required to make the usual annual and
final proofs of full compliance with the provisions of the desert-land
laws, and upon failure to make such proofs his entry will be canceled.
CREDIT FOR COMPLIANCE WITH LAW BEFORE HINDRANCES.

5. In all cases where any hindrance of the character mentioned
above has been removed thru the government's abandonment of a
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reclamation project, or otherwise, all entrymel who-have successfully claimed the protection of this act by presentiIg te tequired
affidavits must proceed to acquire title by completing their coMpliance with the requirements of the desert-land laws, but they will
be entitled to clainii credit for the time.during which they complied
with the law before the hindrance began: For instance, if an entry
was two years old at the time the hindrance began and the entryman
had up to that time complied with all of the, requirements of the law
and made proper annual proof thereof, he will have one year after
notice of the removal of such hindrance within which to make 'his
third annual proof, and two years from the date of such notice within
which to offer his final proof, but if he fail to continue his compliance with the law and make the required-annual and final proofs
his entry will be canceled.
WHEN DESERT-LAND ENTRYMEN MAY PROCEED UNDER THE RECLAMATION ACT.

6. All desert-land entryinen who have been hindered or delayed by
the creation of any irrigation project which has been successfully
carried into effect in such a manner as to make water available for

the reclamation of the lands embraced in their entries may, if they
have successfully claimed the' benefits of this act in the manner prescribed herein,' obtain water from such project for the irrigation of
their lands by relinquishing all of the lands embraced in their entries,
in excess of 160 acres, at any time when they are required to do so
thru your office, and obtain title by complying with all of the' requirements of the desert-land laws and of the reclamation act and regulations issued thereunder, relating to the irrigation of: lands held
in private ownership, but such entryman must, in good faith, maintain actual residence on the land not relinquished, or. be an actual
occupant thereof and all actual resident in the neighborhood of the
land, and he must make the annual. proofs of yearly expenditures
required b the desert-land law, but in making these annual proofs
he may take credit, for any money paid by him on any annual
instalment of the charges fxt against his land. Such entryman
imust also make the final. proof and payment required by the desertland laws, and his failure to make either such -annualor final proofs
and the.payments required under both the desert-land laws and the
reclamation act, or his'failure to mailtain the required residence
and cultivation, will result in the cancelation of his entry and the
forfeiture of all pa#ments theretofore made..
I ACTION ON FINAL DESERT-LAND PROOFS.:

7. If any desert-land entryman makes the final proofs and payments mentioned in the preceding section at any time before he has
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made all of the payments under his water-right application you
should consider his proof and if you find it sufficient approve and
forward it to this office, where appropriate action will be taken, of
which theV entrvman will be duly notified thru your office, but no
final certificate or patent will be issued inder such proof until
evidence has been received at this office that all of the payments
required under the reclamation act have been made.
Very respectfully,
G. F. POLLOcix, Acting Commissioner.
Approved:
. A. HITCHCOCK, Seec'etcry.
(Section 5, act of June 27, 1906, 84 Stat.; 520.)
AN ACT Providing for the subdivision of lands entered under the reclamation
-act
and for other purposes.

Be it enacted by the Senate and House of Representatives of the United
:States of America in Congress assembled,.
SEC. 5. That where any bona fide desert-land entry has been or may be
embraced within the exterior linits of any land withdrawal or irrigation
project under the act entitled "An act appropriating the receipts from the sale
and disposal of public lands in certain States and Territories to the construction
of irrigation works for the reclamation of arid lands," approved Juae seven- .
teenth, nineteen hundred and .tvo, and the desert-land entryman has been or
may be directly or indirectly hindered, delayed, or prevented from making
improvements or from reclaiming the land embraced in anv such entry by
reason of such land withdrawal or irrigation project the time during which
the desert-land entrynan has been or may be so hindered, delayed, or prevented from complying with the desert land law shall not be computed in determining the time Within which such entryman has been or may be required to
make improvements or reclaim the land embraced Within any such desert-land
entry: Provided, That if after investigation te irrigation project has been or
:may be abandoned by theiGovernment, time for compliance with the desert-land
law by any such entryman shall begin:to run from the date of notice of such
abandonment of the project and the restoration to the public domain of the lands
Nvithdravn in connection therewith, and credit shall be allowed for all expenditnres and improvements heretofore made on any such desert-land entry of
Which proof has been filed; but if the reclamation project is carried to colpletion so as to make available a Water supply for the land embraced in any
such desert-land entry, the entryman shall thereupon comply with all the
provisions of the aforesaid act of June seventeenth, nineteen hundred and tvo,
within his desert-land entry in excess
and shall relinquish all land embracedv
of one hundred and sixty acres,, and as to such oe hundred and sixty acres
retained, he shall be entitled to make final proof and obtain patent. upon compliance with the terms of payment prescribed in said act of June seventeenth,
nineteen hundred and two, and not otherwise. But nothing herein contained
shall be held to require a desert-land entryman who owns a water right.and
reclaims the land embraced in his entry to accept the conditions of said reclamation act.
Approved, June 27, 1906.'
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'FINAL PROOF-PLACE OF TAING-CIRCULAR OF MARCH 24, 1905.
JOSEF SORSKI.

In case the offieer named in the final-proof notice, before whom the proofs are
proposed to -be taken, has two or more established places for the transaction of business within:the jurisdictional limits, and carries on his official
a
business at such places at regular, fixed, times, the requirement of para. graph 3.of the circular of March 24, 1905 (3 L. D., 480), that final proofs
shall be made before the officer named at "his regularly established place of
business and not elsewhere," will not prevent the proof being taken at
any one of such established places of business that may be designated in the
notice.

Secretary Hitchcock to the

(F. L. C:)

omnmissioner of te

Deember 4,1906'.

General Land Office,
(E- 0. P)

Josef Sikorski has appealed to the Department from your office

decision of April 2,1906, affirming the action of the local officers deflying his application to ubmit final proof in support of his home'stead entry' made July 2, 1900, for the SE. x1,Sec. 5, T. 32 N., R.
53 W., Alliance land district, Nebraska, before a United States 6ommissioner at his office in Crawfo rd, Nebraska.
The commissioner before whom the entryman desired to submit
final proof resides at- a place other than Crawford, Nebraska, and
-maintains an office at the place of his residence. It is clear, however,
that he also maintains an office at, Crawford, Nebraska, which is,
'open fors the transaction of 'business regularly one day in' each week.;
The action of your office is based upon the coinstruction given to the
-language of paragraph three of general circular approved March
24, 1905 (33 L. D., 480). It is therein directed that final proofs
shall be 1nad only before the officer designated and 'at "-his regularly
established place of' business and not elsewhere." The Commissioner
named by the applicant is apparently fully., qualified to take final
.proof in homestead cases, and there is no objection to his designation
by the local officers, but 'only to the place where he may transact offic ial business of this character. Such a narrow construction of the
language used in the said circular is not supported by. sound reason
nor is it in confornity with a broad and equitable administration of
the homestead law, and is unwarranted. It is properly required that
officers taking final proof should 'be allowed to act officially only
during certain hours and at a fixed place in 'order that all persons interested may-be fully informed of the time and place and haie ample
opportunity to appear and make any proper showing in

the'premises

they may desire to offer. It does not follow however that one personmalay: not have two or more established places for the transaction 'of
-official business, an'd so long as he keeps within jurisdictional limits
and carries on his official business at the places established at fxed.
ti es the intent .of said circular is' satisfied.
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The decision appealed from is accordingly hereby reversed and in
the absence of any other objection than that stated the local officers
should be directed to allow the application of Sikorski as presented.

TO ENTER-llOCAL OFFICERS.
0
APPLICATION
0
WILLIAMi

J.

ISKETT.

The local officers in assisting an applicant in the preparation of his application
to. enter are the agents of the applicant, and where error in description is
made by theit in the application. the applicant can not set up such error
to defeat the intervening rights of another acquiredin ignorance thereof.

Secretary Hitchcock to the Commissioner of the General-Land Ofce,

(F. L. C.)

December 4, 1906.

(E.- 0. P.)

:0..William J. Hiskett has appealed to the Department from your
office decisions of November 7, 1905, and February 26, 1906, rejecting
his application to extend. his homestead entry, nade June 30, 1904,
under the provisions of section 3 of the act of April 28, 1904- (33
Stat., 547), for lots 2 and 3, Sec. 3, T. 1 N., R. 41 W., SE. , S. I NE.
£ Sec. 34, T. 2 N., R. 41 W. Lincoln land district, Nebraska, to inNW.
elude the N. { NE. - of said Sec. 34, and the SW. -1 NE. S. A
-4-, of said Sec. 3.
By your said decision of November 7, 1905, the local officers w"ere
directed to notify applicant that he would be allowed sixty days
from date of notice t submit further showing in support of his
application or to appeal, in default of either of which his .application
would stand rejected without further notice to him fron.this office."
No response'having been made by applicant, your office, upon report
of this fact by the local officers, closed the case February 26, 1906,
but directed that the local officers " so notify hin and of his right of
appeal" from said decision.: This was clearly error on the part of
your office, for had, applicant had: notice of your prior decision of
November .7, 1905, his right of appeal expired at the termination of
sixty days thereafter, exclusive of the time allowed for transmnission
of notice and appeal by mail.
-It is contended however that applicant received no notice of said
decision of November 7, 1905, and- this appears to be the case, as the
registered letter containing notice thereof addressed to the recordaddress supplied by applicant was returned unclaimed to the local
office. Applicant alleges as excuse for his failure to receive notice
the neglect, of the postmaster. This allegation is not established by
proper proof. However, applicant did receive notice of the final
action taken by your office, and before considering further the question of practice involved the sufficiency of the application to extend
i
the original entry will be determined.
.

.

-
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In support of.his right to.-enter the N. NE. l, Sec. 34, T. 2 N.,
T., applicanlt:'alleges error in the execution of his original apH. 41; W.plication, which error he asserts was due to a failureon the part
of one of the local officers to properly describe the land he desired to
enter. It is clear from the statement of applicant that he relied
':upon said officer to correctly prepare his original application. In
such case the local officer is the agent of the:applicant, as it is the
duty of entrymen to themselves prepare and present applications
to enter, and they are bound by' the statements and descriptions
therein contained, and the fact that the preparation of the entry
papers is entrusted to the local officers does not shift the burden. In
such case such officers become the agents of the applicant. However,
in the .absence of intervening adverse claims-there might be no
serious objection to permitting a correction in such cases, but in the
case under consideration the rights of another have attached to said
tracts and the error, having been committed by applicant he can not
set it up to defeat the rights of another acquired in ignorance thereof,
f or in such cases it is well settled that the equities are with the party
least at fault.
As to the SW. 4 NE. 4, S. 4 NW. 4, Sec. 3, T. 1 N., R. 41 W.,,
applicant asserts that at the time he made original entry these tracts
were covered by the record entry of another and not subject to appropriation. This statement is borne out by the records of your office,
but the further statement that applicant had instituted contest against
said entry is not corroborated by the same record evidence and it is
clear therefrom that the cancelation of said entry was not the result'
of a contest instituted and prosecuted by applicant.' By reference to
your office letter " C " of October 3, 1904,. it appears that this entry,
together: with numerous others, was canceled by your office after
notice to the eutryman, for failure to submit final proof within the
statutory peribd. Applicant can: not therefore assert any right to
the land by virtue of his alleged contest, and as it appears, and is*
admitted by him, that at the time he made his .original entry there'
* were other vacant lands contiguous to those entered which might
havebeen included in his said. original entry, no ground remains for
the allowance of his pending application upon the showing. made.:
touching the last-described tracts, and as the entry of another has
been allowed for said tracts the same will not now be disturbed.
Even had no adverse rights intervened, the application in question,
as presented, could jiot be allowed, and though the.Department might,
in the absence of* such rights, permit the applicant to make a further
showing in support of said application, such action will not be takeni
when the result thereof might be to disturb or defeat an equitable
right superior to that of the applicant.
The decision appealed from is accordingly hereby affirmed.
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PASTURE AND WOOD RESERVE LANDS IN THE KIOWA, COMANCHE,
AND APACHE INDIAN RESERVATION IN OKLAHOMA.
REGULATIONS.
DiEPARTMENT OF' THE' INTERIOR,
GENERAL LANe OFFICE,

:Vashington, D. C., December 7,1906.

Register

and Receiver,

-

United States Land Office, Lawton, Oklahona.
SiRS: The regulations approved bv the Secretary October 19, 1906
(35 L. D., 239), issued in accordance with the.President's proclamation dated September 19, 1906, in conformity with the act of June 5,
1906 (34 Stat., 213), providing for the sale of the pasture and wood
reserve lands in the former Kiowa, Comanche and Apache Indian
reservation, situated in the counties of Kiowa, Caddo and Comanche,

-;: '

in your district, are amended and modified as follows:
Section 3. NTo bid will be considered that is received by you before
9 o'clock a. m. on Monday, the 3d day of December, or after 4 o'clock
p. m. on Saturday, the 15th day of December, 1906.
Section 7. Each bidder must inclose with his bid a draft or check
issued by a national bank, or his individual check dulv certified by a
proper officer of a national bank, for one-fifth of the highest amiount
bid by him for any tract; but bidders who' bid for more than one
*tract are not required to inclose more than one check or draft. The
draft or check should be made payable to the order of "The Secretary of the Interior," but checks or drafts made payable to the order
of the register and receiver, or to either of them, may be accepted and
endorsed to the Secretary of the Interior.
Section 14. Beginning at 9 o'clock a. m. on Monday the 17th day
of December, 1906, and continuing thereafter, Sundays and holidays
excepted, from 9 o'clock a. I. until 4 o'clock p. in., so long as may be
necessary, you will publicly, under the supervision of such person or
persons as the. Secretary of the Interior may designate, open the box
or boxes in which the bids have been deposited and take therefrom and
thoroughly mix and distribute all of the envelopes containing bids in
such a manner as to prevent their being opened in the order in which
they were received by you, and after they have been so mixed and distributed you will proceed to publicly open 'the bids indiscriminately

and at once cause the name of the bidder, the lands bid for, and' the
;amount of his bid, to be publicly announced as soon as the bid is
open.,
The regulations approved October 19, 1906, in conflict herewith are
annulled and vacated; otherwise,: such regulations remain; in full
force and effect.:
Very respectfully
W. A. RICHAiDS, Commissioner.

Approved:
E. A. HITCHCOCK, &e-retary.;
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OKLAHOMA SCHOOL LANDS-SECTION 8, ACT OF JUNE 16, 1906.

TERRITORY OF OKLAHO:

:A.

Section 8 of the act of June 16, 1906, nlaking a grant to the future State of
*Oklahoma for various educational institutions mentioned, reserves and
grants to the State not only the sections 13 theretofore reserved for such
use, but also all sections 13 of the lands theretofore opened remaining
undisposed of at the date of the passage of said act, -as well as all sections
13 of lands thereafter to be opened.
Secretary Hitchcock to the

(F. L. C.)

omissioner of the General Land Offiee,

Decemnber 15, 1906.

W(.
W. C.)

The Department has considered a letter from the Governor of the
'Territory of Oklahoma, requesting a construction of section 8 of the
act of Congress of June 16, 1906 (34 Stat., 267), relative to the
extent of the grant of sections 13 in the Territory of Oklahoila to
the State of Oklahoma, in connection with your letter of report.
thereon dated' the 16th instant. Said section i part reads as
follows:
That section thirteen in the Cherokee Outlet, the Tonkawa Indian Reservation, and the Pawnee Indian Reservation, reserved by the President of the
United States by proclaitation issued August nineteenth, eighteen hundred and
inety-three, opening to settlement 'the said lands, and by any act or acts of
Congress since said date, and section thirteen in all other lands which have been
or mnay .be opened to settlement in the. Territory of Oklahoma, and all lands
heretofore. selected in lieu thereof, is hereby reserved and granted to said State
for the use and benefit of the University- of Oklahoma, and the University
Preparatory School, one-third; of the normal schools now established or hereafter
to be established, one-third; and of the Agricultural and Mechanical College
snd the Colored Agricultural Normal University, one-third. . . . .
That section thirty-three, and all lands heretofore selected in lieu thereof,
heretofore reserved under said proclamation, and acts for charitable and penal
institutions and public buildings, shall be; apportioned and disposed of as the
legislature of said State may prescribe.

Prior to the President's proclamation of August 19, 1893 (28 Stat.,
1222), referred to in said section 8, provision had beeni made for the
opening to settlement of the following portions of the Territory' of
Oklahoma without provision for the reservation of section 13,
X
namely:
April 22, 1889, Old Oklahoma, under act of March 2, 1889 (25
Stat., 1004).

*

May 2, 1890, Public Land Strip, act of May 2, 1890 (26 Stat.,
81, 90).
September 22, 1891, Sac and Fox, and Towa lands, act of February
13, 1891 (26 Stat., 749, 58).
September 22, 1891, Pottawatomie lands, act of March 3, 1891 (26
Stat., 1016).
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April 19, 18992, Cheyenne and Arapahoe lands, act of March 3,
1891 (26 Stat., 989, 1022).
The Kickapoo lands were not opened until May 23, 1895, under the
provisions of act of March 3, 1893 (27 Stat., 557, 562).
X
- - If
The first reservation of section 13 in the Territory is found in the
proclamation of the President, dated August 19, 1893, supra, providing for the opening of the lands within the Cherokee Outlet and
Tonikawa and Pawnee reservations. Therein section 13 in each
township was reserved for university, agricultural college and norinal schools, " subject to the action of ongress. " May 4, 1894
(28 Stat., 71), Congress ratified the reservation made of said section 13. Act of January 18, 1897 (29 Stat., 490), provided for the
opening of the lands within Greer County, and in that act section 13
was reserved "for stich purposes as the legislature of the future
State of Oklahoma mnay prescribe." Act of March 2, 1895 (28 Stat.,
897), provided for the opening of the Wichita lands and the act of
* 0 f June 6, 1900 (31 Stat., 679), provided for the opening of the Kiowa,
C omancle and Apache lands, and in both these acts was provision
made for the reservation of section 13 in each township.
The real question presented by the letter from the Governor of
the Territory of Oklahoma, is: Did section 8 of the act of June 16,
1906, before quoted, merely grait to the new State and appropriate
*
the sections 13 previously reserved in the Territory, as above set
forth; or did it reserve for and grant to the new State in addition
*
to those sections 13 previously reserved the sections 13 elsewhere
withil the Territory remaining undisposed of at the date of the
passage of said act?
The section in. question first refers to section 13 in the Cherokee
X Outlet, the Tonkawa and Pawnee reservations reserved by the proclamation of August 19, 1893, opening said lands to settlement.
Then follows the clauise: ."And by any act or acts of Congress since:
* 0 said date." The first question arises as to what lands are eibraccd
in this clause. Does it refer and is it limited to the sections reserved
by the President's proclamation? This could hardly be its purpose,
for while the reservation made in said proclamation vas subseq
quently
ratified by Congress, the lands were not, strictly speaking,
reserved, and the mlnost reasonable construction would interpret said
clause as referring to- section 13 elsewhere in the Territory reserved
* by act or acts of Congress of a date subsequent to said proclamation.
*
Following said clause the section proceeds: "And section- 13 in all
other lands which have been or ay be opened to settlement in the
Territory- of Oklahoma." The determination of the entire matter
must est upon the effect given to the language just quoted. This
language in itself is coniprehensive enough to include not only the

-*

*;;

*

*
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sections 13 previously reserved in the Territory but section 13 anywhere within the Territory whether previously opened or yet to be
opened, and being thus plainly expressed I know of no rule of construction that would limit its operation by reason of the reference to
the lands previously reserved, which is the preceding portion of said
sectionThe section next refers to " all lands heretofore selected in lieu
thereof." This could have application only to those lands which had
been previously selected in lieu of the sections 13 intended to be
reserved in the Preqident's proclamation and acts later in date. The
section then provides that all of the land previously described " is
hereby reserved and granted to said State for the use and benefit,"
etc.
R It will be noticed that provision is again made for the reservation
of the lands and for the granting of the same to the new State. If it
had not been intended to include within the descriptions preceding
lands that had not been previously reserved there would have been no
necessity for a provision in this act for the reservation of the lands,
but if the intention had been to grant to the State other lands than
those previously reserved it was necessary to reserve the additional
lands, for the grant to the State would not become effective until the
State
should be admitted into the Union.
A most careful analysis of the section leads irresistibly to the
conclusion that it was intended to reserve for the new State those
sections 13 remaining undisposed of at the date of the passage of
the act anywhere within the Territory, and to grant such lands to
the new State to be apportioned in the manner provided by said act.
In this connection a fact is noted in .the report made by your office
that in the reservation by the President in the proclamation of August
19; 1893, and in each and every one of the acts passed at a subsequent
date providing for the disposal of lands in said Territory, section 33
in each township was coupled with section 13 in the reservation, and
the further fact that the section now under consideration in providing
for the appropriation of section 33 clearly limits the grant and appropriation to that previously reserved in the proclamation and acts subsequent i date. While this is true, it in no wise makes against the,
construction of the plain letter of the statute with regard to the
* sections 13.

Arriving at this conclusion, I have to direct that you take appropriate steps to respect the reservation and grant for the new State
and that appropriate instructions be issued to the local officers to that
end.
V
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SECOND HOMESTEAD-QUALIFICATIONS-SECTION 2, ACT OF APRIL
28, 1904.
WALLACE P. DUNCAN.
In deterinining whether an applicant is disqualified to make additional entry
under the provisions of section 2 of the act of April 28, 1904, by reason of
the ownership of nore than 160 acres of land exclusive of that embraced in
- his original entry, actual acreage is the test tihat must govern; and where lie
in factowns lore than 160 acres exclusive of the land in his original entry
he must be held disqualified, notwithstanding such hand comprises a technical quarter-section and that title thereto was not acquired underabhomestead entry made by him, but through purchase from the original entrynan.

lSecretary Hitchcock to te Conmnissionler of the General Land Office,
(E. 0. P.)
Decenber 15, 1906.
(F. L. C.)
Charles E. Duncan has appealed to the Department from your
office decision of October 10, 1905, reversing the action of the local
officers and holding his homestead entry made June 11, 1904, for the
4NE.
1 lot

2,4SE.'

NW.

,Sec.

7, T. 32 N., R. 17 W.,Valentine-

land district, Nebraska, subject to the right of Johnl C. Wallace to
make entry thereof under the preference right acorded by the second
proviso of section 3 of the act of April 28, 1904 (33 Stat., 54T), to
persons entitled to make homestead entry undet the provisions of section 2 of said act. The application' of Wallace to make entry of said
tracts was filed June 28, 1904.
It is not disputed that at the timeWallace filed his said application
he was the owner of more than 160 acres of land exclusive of that
embraced in his original homestead entry made the basis of the right
sought to be asserted by him under said section 2, but he contends
that inasmuch as tie excess land owned by him was secure uder
the homestead entry of his grantor it should be held to aggregate no
more than a technical quarter section, though it does in fact contain
171 acres.
Your 'office held that because Wallace was qualified to make his
original homestead entry it was immaterial that he might have subsequently become disqualified -as an entryman under the general
homestead law, and he was therefore qualified to make entry under
the act of April 28, 1904, supra. The rule thus stated is contrary
to that fixed by the Department in the case of Arthur J. Abbott, on
review (35 L. D., 206).

Neither does the fact that the 171 acres owned by Wallace, which
Nwas not acquired under a homestead entry made by him, but by purchase, operate to relieve him from the burden of the rule announced
in the decision cited, simply because his grantor obtained title thereto
by the completion of a homestead entry thereof. Actual acreage was
the test imposed by the Department in construing the limitation im-
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posed by the act of May 2, 1890 (26 Stat., 91), and the reasons
governing such construction apply with equal force to entries made
under the provisions of the act of April 28, 1904, spra (Mason v.
Cromnwell, on review, 26 L. D., 369, 371) . By this method of calculation it is clear that Wallace was not at the date Duncan's application
was allowed or at the date of filing his application, a qualified eitrymanl under the provisions of section 2 of said act. Duncan's rights
having attached prior to the removal of the disqualification of Wallace will not be disturbed. (Puetze V. Moeller, 35' L. D., 256.)
The decision appealed from is accordingly hereby reversed and the
entry of Duncan will be held intact and the application of Wallace
for the lands described therein rejected.

:FINAL PROOF-DESERT.LAND

ENTRY-CHARACTER OF EVIDENCE.

CIRCULAR.

-

DEPARTMENT OF THE INTERIOR,
GENERAL LAND OFFICE,

':Washington, D. C., December 17, 1906.
Registers and Reeivers,
United States Land Offlces.GiENTLEMEN: By circular letter G of July 22, 1904, the local officers in Wyoming and Idaho were authorized to accept final proof on
desert-land entries where the claimant showed, a strict compliance
with the desert-land laws, but was unable to furnish the certificate of
the State authorities of the appropriation of water sufficient for the'
permanent irrigation of the land embraced in his entry, because of
the failure of; the State officers to act. In such cases the proof was
to be forwarded to this office without receiving final payment or the
issuance of final papers.
October 25, 1906, this office recommended to the Department thatthe regulations governing final proofs in desert-land entries be so modified as to
require the-entryman to show, in making final proof, that he has acquired a right
to the'use of sufficient water to properly irrigate the irrigable land in his entry;"
that he had done all that he was required by the laws of the State or Territory
to do at that time for the maintenance of that right, and that 'under that right
hehas actually used the water for the irrigation of the and in his entry.

November 16, 1906, the Departmentheld (35L. D., 305)
In the case of desert-land entrymen in the State of Wyoming the certificate of
the State, engineer, based upon the report of the water commissioner, that the
claimant is in undisputed possession of sufficient water to properly irrigate the
land entered and is using the same in accordance with his permit, and the affidavit of the claimant that he has imade a " bonn fide prior appropriation." of :the
- ater, together with such other evidence as the particular case may require,
should b accepted as sufficient proof of compliance:with the statute and regulations issued thereunder.

.
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-Claimants in other States where a similar difficulty exists should be required
to furnish the best evidence obtainable and the recommendation made by your
office in this regard is approved by: the Department, and the local offleers in those
States and in the State of Wyoming should be instructed to receive and pass
upon final proof submitted by desert-land entrymen in accordance with the recommendation made by your office, as modified herein with reference to claimants
in the State of Wyoming.

The local officers in the States of Wyoming and Idaho, after receipt.
hereof, will require in all cases where it is shown by affidavit of the
claimant that a certificate of appropriation can not be procured from
the State authorities,. because of the failure of the State to act, the
evidence mentioned in said ruling of the Department, and upon such
* showing being made'and the final proof in other respects being satisfactory, the local officers are authorized to accept same and issue final
papers.
Cases in said States held under suspension in this office under cir- cular of July 22, 1904, will be taken up and the claimant in each case
be given opportunity to now furnish the required evidence.
The local officers in States. other than Wyoming and Idaho will be
governed by the recommendation of this office to thq Departient, as
approved by the Department, in all cases where, through no fault of
the claimant, an absoluzte right to the use of the water for irrigation
can not be shown.
Very respectfully,
G. F. POLLOCK, Acting Commissioner.
* Approved:
E. A. HITCHCOCK, Secretary.

RESIDENCE-LEAVE OF ABSENWCE-CONTEST.

MATIcs v. GILTIDETT.
While a leave of absence protects an entryman from contest on the ground of
abandonment during the period covered thereby and for six months thereafter, it does not cure any default in the matter of residence existing prior
thereto, and affords no immunity from contest for failure to establish residence within the statutory period, which had, elapsed prior to the granting of the application for the leave of absence.

Secretary Hitchcock to the Commissioner of the General Land Office,
(E. O. P.)
December 21, 1906.
(F. L. C.)
Charles W. Gillidett has appealed to the Department from your
office decision of January 12, 1906, affirming the action of the local
officers holding for cancelation his homestead entry, made June 23,
580-VOL 35-06 M-23
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1902, for the SE. , Sec. 34, T. 32 S., R. 30 W., Dodge City, Kansas,
upon contest initiated by Jacob Matics.
September 4, 1903, Gillidett filed application for leave of absence
for one year and assigned as reasons therefor matters apparently satisfactory to your office and the local office, as said application was
granted. It was not directly averred by Gillidett in his sworn application that he had prior to the filing thereof established residence
on the land, and the weight of the testimony offered at the hearing
establishes his default in this particular. . During November,, 1904,
Gillidett applied for second leave for one year and in support thereof
alleged that he had established residence on the land June 3, 1902.
Contest was initiated January 10, 1905.
Conteitant alleges as basis for the cancelation of the entry in question failure of the claimant to establish residence on the land " and
that said tract is not and never has been settled upon and cultivated,
as by law required, by the said Charles W. Gillidett." It is further
alleged that the said applications for leave of absence were obtained
through fraudulent misrepresentations of the claimant.
The action of your office is apparently based upon the finding that
the ground set out in the second count above referred to was established. As to the second leave of absence this finding is undoubtedly
correct, inasmuch as the evidence discloses the failure of defendant
to establish residence on the land at any time prior to initiation of con'test. But a similar finding as to the first application for leave of
absence can not be sustained by a reasonable construction of the language in which the grounds therefor are recited. Claimant did not
therein, either in terms or by direct implication, aver. that he had
established residence on the land, and the allowance of his first application as presented was erroneous.
Counsel for claimant urge that no contest should be entertained
against this entry within six months from the expiration of the first
leave of absence, and for that reason the second application, though
the recitals therein contained are false, should be. disregarded. It is
also contended, and the Department concurs in the view, that though
the first leave of absence was erroneously allowed, claimant was entitled to rely thereon.
While, it is true that a leave of absence duly allowed and unrevoked protects the entryman during the period covered thereby from
all default on his part, and defeats a contest brought within six
months from the expiration thereof upon the charge of abandonment,
the rule has never been further extended and the authorities cited
and relied upon by counsel do not so hold, nor does the statute under
which leaves of absence are obtained warrant any broader interpretation. Disregarding, then, all consideration of the second application
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for leave of absence, does, the first groftnd alleged as basis for the
contest state a good and sufficient cause of action?
The plain language of section 3 of the act of March 2, 1889 (25
Stat, 854), in providing for the effect to be given to leaves of absence,
reads as follows:
Such settler so granted leave of absence shall forfeit no iights by reason of
such absence: Provided,; That the time of such actual absence shall not be
deducted from the actual. residence required by law.

- -:

X

It is to be observed that the first co unt of the contest affidavit alleged
a total failure of claimant to establish residence on the land at any time
prior to the granting of the first leave of absence, as well as at. any
time subsequent thereto. This period covered more than one year
from date of entry and there is no sufficient proof that defelidant has
ever cured this default prior to notice of contest. The statutory
'period within which claimant should have established residence had
expired, and to this the first allegation of the contest affidavit is directed. The case of Quein v. Lewis (20 L. D., 319) held no nore
than that a contest could not be entertained within six months from
the expiration of leave of absence, there being no proof that the same
was fraudulently obtained, where the charge was abandonment.
The rule, announced in the case of McCalla V. Acker (29 L. D., 203),
touching this particular matter, was not disturbed by the subsequent
-action of the Department upon review (30 L. D., 277), as the case
was then decided upon another point. See also Silva V. Paugh (17 L.
D., 540).
The statute confers no additional benefits upon a claimant to
whomi a leave of absence is granted, and conceding in the present
case that the application under consideration was honestly obtained
* by defendant, it did not cure defaults existing prior to the granting
*thereof, and even though entitled to rely thereon, it could afford no
protection against matters arising prior thereto, nor did it remove any
*liability to contest by reason thereof. It only afforded immunity by
wtay
; of excuse for failure to comply with the law during the period
covered thereby and prevented contest for abandonment for six
months thereafter.. It no more cured the default arising out of failure
to establish actual bona fide residence 'within the statutory period,
-which had elapsed prior to the granting of the application, than it
would have operated to remove a disqualification to enter existing
prior thereto which might have been removed prior to the contest.
In the case at bar the particular default was failure to establish
residence on the land and this was directly charged in the contest
affidavit and is established by a preponderance of the evidence, and
for the reasons herein stated the action taken by your office. is hereby
affirmed.
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RESIDENCE-EXTENSION

OF TIME ON ACCOUNT O
TIONS.

CLIMATIC CONDI-

VENIN;[G V. COLWELL.
An extension of time beyond the six-month period accorded by statute within
which to establish residence upon a homestead claim will not be aillowed,
on the ground of climatic conditions,. unless it appear that the same condi.tions also prevailed and prevented the establishment of residence during
that period.

Secretary Hitchcock to the Commissioner of the General Land Office,
(F. L. C.)
Decenber 22, 1906.
(E. 0. P.)
William A. Colwell has appealed to the Department from your
office decision of January 12, 1906, affirming the action of the local
-officers holding for cancelation his homestead entry, made November
21, 1904, for the W. i NE. 1, Sec. 30, T. N., R. 5 W., S. B. M., Los
Angeles land district, California, upon contest instituted by Raymond J. Vening.
The defaults alleged as grounds for the cancelation of the entry
are sufficient, unless excusable, to warrant such action and are clearly
established by the admissions of the entrynihn.
it is urged as excuse7 for his failure to establish residence on the
land that cliniatic conditions were such in the spring of 1905 as to
render cultivation and improvement of the land impracticable, and
claimant relies upon the six months after entry allowed by statute
*for the establishment of residence as full immunity during that
period. While it is true the statute accords this privilege to entrymen,
yet it in no manner prevents compliance with the law in this respect
and affords no basis for the allowance of a further extension of time
because of climatic conditions arising after the expiration of such
period unless it also appears that the same conditions prevailed during the first sx months after entry, thereby preventing the establishment of residence within the statutory period. Postponement in
the matter of complying with the law is, to this extent at least, at
the risk of the entrymnan. The testimony offered in the case under
consideration utterly fails to sustain the claim of immunity advanced
by claimant.
Other matters are set p involving alleged irregularities of procedure committed bthe local officers at the hearing. An examination
of the record discloses no attempt on the part of the claimant to bring
these matters to their notice at that time and they can not be advanced for the first time on appeal.. The proper time to make objection to the disqualification of counsel is at the time he enters his apce in the case or in any event before proceeding with the taking of testimony.

.

,
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-The question as to contestant's preference right of entry is not one
properly determinable at this time, it being a matter for consideration
when he seeks to assert such a right by making application to enter.
If objection is then made this issue vill be raised and determined.
*The decision appealed from is hereby affirmed.
-

FEES AND COMMISSIONS-APPLICATIONS FOR WATER RIGHTSRECLAMATION ACT.
OPINION.
Registers and receivers are not entitled to fees and commissions in connection
,with the filing of applications for the right to use water from irrigation
works constructed under the reclamation act, but are entitled to commissions of one per cent on all moneys received from water users at the office
for which they are appointed, to the extent of the maximum salary fixed
by statute.

Assistant Attorney-Ceneral Campbell to the Secretary of the In(E. F. B.)
:
terior, December 26, 1906.
By reference of a letter from the Director of the Geological Survey,
my opinion is requested as to whether registers and receivers are entitled to fees and commissions in connection with the filing of applications for rihts to the use of water supplied by irrigation works
constructed under the reclamation act, their duties in this respect
being prescribed by regulations approved April 4, 1906 (34 L. D.,
544).
It may be stated as a general proposition that registers and.receivers are not entitled to any fees or to charge for any service in the
performance of their duties pertaining to the disposal of the public
lands except such as are specifically provided for.
They are required to perform many services with reference to the
public lands for which no special fee or compensation is provided.
The annual salary of $500 allowed to each of such officers is intended
to compensate for such services as may be performed by them at the
local office where no special fee or compensation has been -fixed or
allowed by the statute.
Every application to enter land withdrawn for disposal under the
reclamation act is an application for the water right incident thereto
and appurtenant to the land entered. The right of entry and the
right to the use* of water, are inseparable: (Instructions, 35 .L. D.)
*29, 31). The Department, has, however, by regulation (34 L. D., 544)
required that all homestead entrymen shall file an application for the
*water right that is to attach to such land and such application is to
all intents and. purposes a part of the homestead application, as no
person can make homestead entry of any public lands within the
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limits of an irrigating project without acquiring theright to the use
of water for the irrigation of such land which is an incident to the
homestead right.
The regulations -also provide that private owners of lands within
the irrigable area of a project who may be entitled under the provisions of the act and the regulations of the Department to the use of
water from the project, and who may desire to avail themselves of
such benefits, shall file with the register' and receiver an application
for such right.
This is not a service relating to public lands and is not a part of the
official duties required of registers and receivers unless it is. incident
to the duty imposed upon such officers by the provisions of the
reclamation act.
The only duty specifically imposed upon receivers by the reclamation act is contained in te fifth section, which also allows to both
officers commissions on money received in payment of water rights,
and' is in these wordsThe annual installments shall be paid to the receiver of the local land office
of the district in which the land is situated, and a failure to make any two
payments when due shall render the entry subject to cancellation, with ithe forfeiture of all rights under this act, as well as of any moneys already paid
thereon. All moneys received from the above sources shall be paid into the
reclamation fund. Registers and receivers shall be allowed the usual commissions on all moneys paid for lands entered under this act.

interpretation of this would, indicate that the payments
::: literal
A
to be made to the receivers are limited to payments made for and on
account of public lands entered under the homestead law, and that
,the commissions allowed to " registers and receivers" is only " on all
moneys paid for lands entered under this act."
But construing the statute as a whole and with reference -to its
scope and purpose, it is made apparent that the intention of Congress
was to impose, upon receivers at the local land offices the duty of
receiving and accounting for all sums paid by the users of water from
irrigation projects constructed under the act, whether paid by entrymen of public lands or by the owners of private lands.
It is declared in section 5 that, as to the right to the use of water
for land in private ownership, "no such right shall permanently
attach until all pay'ments therefor are made," and as to entries of public lands, that "a failure to make' any two payments when due, shalt
*render the entry subject to cancelation," and, immediately following
and in this connection, that " all money received from the above
sources shall be paid into the reclamation fund."
'

To construe the statute as having reference alone to moneys received from public lands would leave it without special provision
for the collection of the moneys to be paid into the reclamation fund
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from the other source. While the Secretary of the Interior in the
absence of such special provision would have ample authority to
designate a person to receive such payments, it is not reasonable to
suppose that Congress intended to make any discrimination as to the
'payment of moneys due from the different sources, but rather that
it was the purpose to have all moneys due for water rights from both
sources paid to the receiver of the local land office..
The most reasonable construction of the statute is that Congress
intended to impose upon registers and receivers additional duties in
carrying out the provisions of the reclamation act and fixed as compen-sation for such services commissions on all moneys received for water
rights from users of water under the government irrigation projects
to the extent of the maximumh salary allowed by law.
I am therefore of the opinion that registers and receivers are not
entitled to fees in connection with the filing of applications for water
rights, but are entitled to commissions of one per cent on all moneys
received from water users at the office for which they are appointed,
to the extent of the maximum salary as fixed by the statute.
Approved:

E. A. HITccoc4c Secretary.
RAILROAD GRANT-CONFLICTING SETTLEMENT CLAIM-ADJUSTMENTACT OF XULY 1, 1898.
NORTHERN PACIFIC Ry.

Co.

. PEONE ET AL.

A settlement claim to unsurveyed lands within the primary limits of the
Northern Pacific land grant, existing at the date of the definite location
of the line of road opposite thereto, thereafter maintained,-asserted'through
the usual form of entry, and patented,: after the elimination of all claim
under the grant by formal decision of the land department, long prior
tot the passage- of the act of July 1, 198, providing for the adjustment
of conflicting claims to lands within the limits of the Northern Pacific
land grant pending on January-1, 1898, will not be reopened and adjusted
under the provisions of said act upon the ground that the settler was in
laches in not making timely assertion of his claim upofi the filing of the
- township plat of survey.
:

Secretary Hitchcock to the Comtesioner of the GeneralLand Ofee,
(F. L.C.)
Deeber31J, 1906.
(F. W. C.)
The Department has considered the appeal by the Northern Pacific
Railwxay Company from your office decision of Jiine 4, 1906, wherein
it was held that there was no such pending or existing- contest
involving the N. i of NTW. I and lot 1, Sec. 9, T. 28 N., R. 40 E.,
Spokane land district. Washington, on January 1, 198, as was subject to adjustment under the provisions of the act of July , 1898
(30 Stat., 597, 620).
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From your office decision it appears that the tract in question is
within- the primary limits of the Northern Pacific land-grant as
adjusted to the line of definite location shown upon the map filed
October 4, 1880. The lands were at that time unsurveyed and plat
of the survey of the township was not filed until May 9, 1884.
January 7, 1887, Gideon Peone made homestead entry for this;
land, upon which final proof was.made and final certificate issued
March I, 1887, and in, the proof it was shown that Peone settled'
upon this land in the spring of 1871 and thathe had resided there,
continuously up to the date of the offer of his final proof. Further,
that the patent of the United States issued to him upon said homestead entry May 26, 1888, after the claim of the company to the land
had been eliminated by the formal decision of your office,'in which it
was held that Peone's settlement claim, existing at the date of the
definite location of the line of the company's road opposite the line
in question was sufficient to defeat the operation of the railroad
grant. Thus the matter has stood. Peone having parted with his
titl, which is now vested in one George Lapray, until the recent
application filed by the railway company for the adjustment of the
conflicting claims to this land under the provisions, of the act' of July
1, 1898, supra.
'In the opinion of this Department this was a settled controversv
long prior to the passage of the act of July 1, 1898, and there is
* no reason at this late day for the reopening of the case for the purpose of making an adjustment under the provisions of the act of
July 1, 1898, in order to confer upon the railway company the
special and advantageous features of such an adjustment.
The only reason assigned in support *of the 'application filedby'
the railway company for such:adjustment is that Peone was in laches
in .the filing of notice of his claim- in the local land office. It is adiutted that a bona fide settlement, made with intention of acquiring
* title to the land under the' provisions of the homestead law, prior to
definite location, 'is fully protected even though the survey of the land
does not occhr until many years after the definite location of the
road, but it is urged that even though the settlement claim is fully
maintained, all rights thereunder are at an end if the settler fails to
give.notice of his claim by the filing of a formal. application in the
local land. office within three months after the filing of the township
plat of survey, which, it is urged, Peone failed to do.
The third or granting section of the act of July 2, 1864 (13 Stat.,
365), under which the company lays claim to this land ,grants only
the lands to which the United States has full title, not reserved, sold,
granited, or otherwise appropriated, and free from preemption or
other claims or rights at the time the line of the road was definitely
'fixed, and provides further that whenever, prior lo that time, any of

DECISIONS RELATING TO THE PUBLIC LANDS.

361'

the odd-numbered sections granted shall have been granted, sold;
reserved, occupied by homestead settlers, preempted or otherwise disposed of, other lands shall be selected by said company in lieu thereof.
- Peone's settlement claim is clearly protected by the plain terms of the
grant of 1864, and while it was necessary that he should perfect title
to the land in the manner provided by the homestead law, yet his continued occupancy, open and notorious, was sufficient notice of his
claim, which was asserted and perfected, as hereinbefore stated, after
a contest with the railway company iii which he was successful. His
- mere occupancy of the land may not of itself have been sufficient to
defeat the grant, and had he abandoned the land it might have been
held to have passed to the company under its grant unincumbered by
his settlement claim. No one else could have succeeded to 'his right as
against the company, but the question as to the timelyassertion of his
claim, fully maintained, as before stated, was, in the absence of another settlement claimant, solely between himself and the govermnent.
This has been the uniform holding of the Department: and it was in
view thereof that his claim was permitted to be patented, as before
,'stated, May 26, 1888.
It may be worthy of note that the company never formally listed
this land for the purpose of securing a patent under its grant, such'
act being necessary on its part for the purpose of: paying the fees
required by law. From this-it may be fairly presumed that it hadfull and actual knowledge of Peone's 'claim and did not as against
him intend to assert a right under its grant.
In the opinion of this Department it was not intended by the act
of 1898, before referred to, to reopen controversiesof this sort, long

since settled,: and the decision of your office denying the application
'of the company for an adjustment under that act is affirmed and said
application will stand rejected.

MINING CLAIM-EXPENDITUHE-COMMON IMPROVEMENT.

JAMES CARRETTO AND OTHER LODE CLAIMS.
Where several contiguous mining claims are held in common and expenditures
;are made upon an improvement intended to aid in the.common development
of all the claims so held, and which is of such character as to redound to the
benefit of all, such improvement is properly called .a common improvement.
Each of a group of contiguous mining claims held in common and developed by a
common improvement has an equal, undivided interest in such improvement,
which is to be 'determined by a calculation based upon the number of claims
in the group and the value of the common improvement.
There is no authority in the law for an unequal assignment of credits out of
the cost of an improvement made for the common benefit of a number of
mining claims,:or the apportionment of a physical segment of an improve-

V
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ment of that character to any particular claim or claims of the number,
such an arbitrary adjustment of credits, as the exigencies of the case may
seem to require, being utterly at variance with the essential' idea inherent
in the term, a common improvement.
In any patent proceeding where a part of a group of mining claims is applied for
and reliance is had pon a common improvement, the land department
should be fully advised as to the total number of claims embraced in the
group, as to their ownership, and as to their relative situations, properly
delineated upon an authenticated map or diagram. Such information should
always be furnished in connection with the first proceeding involving an application of credit from the common improvement, and should be referred
to and properly supplemented in each subsequent patent application in
which a like credit is sought to be applied.
Case of Zephyr and Other Lode Mining Claims, 30 L. D., 510, cited and distinguished.

Seeretary H:itchcock to the C0mmissioner of the General Land Offie,

(F. L. C.)

January 4, 1907.

(E. B. C.)

December 28, 1904, the Bisbee Queen Development Company made

entry (No. 852) for the James Carretto, Columbia Gold Hill, Gold
Hill Mine, Remember the Maine, Piedmont and Puzzle lode mining
claims, survey No. 195$, Tucson (now- Phoenix), Arizona, land
district.

In the Surveyor-General's certificate accompanying the field notes
of survey, in order to show the requisite expenditure, and in addition
to certain individual improvements upon each location, there i credited to the James Carretto claim the value of $1.50, to the Columbia
Gold Hill location the value of $200, and to the Puzzle. Claim the
value of $400, alt from the cost of a tunnel four feet by six feet by
sixty feet in length, valued at $Ti0, situated upon the Gold Hill Mine
location (the course of said tunnel being in a direction away from
said three claims), and to the Remember the Maine claim " an undivided interest," valued at $300, in a certain tunnel four feet long,and
in three open cuts, all upon the Gold Hill Mine location and of a
value of only $300. Your office directed that the claimant company
be required to show cause why the 6ntry, as to the four claims to
which the above workings had been accredited, should not be canceled for insufficiency of the improvements. Showing was made,
consisting of affidavits and a map, substantially to the effect that a
certain fault crossed the group of claims and that the tunnels and
dfts referred to were constructed to explore and determine the formation along the fault, it being expressly disclaimed that such workings
were intended for the extraction of mineral.
August 9, 1905, your office found the showing to be insufficient
and held the entry for cancellation as to these four claims. The: company filed a motion for review and also other affidavits which tended
to show, as an available improvement for these claims, an interest in
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the cost of 'a shaft valued at $4,600, pon the adjoining June Bird
claim, owned by the company.
For the stated reasons' that no certificate of the Surveyor-Gelleralas to the additional improvements had been submitted and that
satisfactory documentary evidence of the company's title to the June
Birdl and other claims for which a part of the cost of the shaft was
claimed as an improvement, was not filed, your office, on September
21, 1905, declined to favorably consider the further showing and
denied the motion for review.
An appeal now brings the case before the Department. Since
taking its, appeal the company has filed a supplemental certificate,
as to improvements, by the Surveyor-General, dated January 16,
1906, whereby it is made to appear that :upon the June Bird lode
mining claim is a main workiiig shaft, 6 feet by 17.7 feet by 62 feet
deep, sunk at a cost of $4,600, for the development of all the claims
of the group owned by the company; that this shaft is practically
in the center of the group and will be available for the convenient
and economical extraction of ores at a depth from all the claims;
that it was completed to the depth stated prior to the expiration
of the period of publication; that said shaft is situated about 500
feet westerly from the west end center of the Columbia Gold Hill
claim; that a 14/23 portion of the cost. thereof has been accredited
to surveys- 1953 and 2019, and that the remaining 9/23 part of the
same is accredited to the six claims of tis survey-a 3/46 part, valued
'at $300, being credited to each claim-and that no portion thereof
has been accredited otherwise than as above stated.
Upon the record resented before your office, the decisions appealed -from were correct.' It is not easily conceivable, nor does
appellant here contend that it has been shown, that the two tunnels
and three cuts upon the Gold Hill Mine location are improvements
teding to facilitate the extraction of minerals contained. in the claims.
to which the cost of said workings, or 'portions thereof, were sought
to be accredited. The additional improvements now certified are
relied upon to satisfy the requirement. of the statute.
By at'i examination of the records of your office it is found that
survey-N-o. 1953, embracing eight claims, w'as patented to the' Company applicant on December 20, 1905, and that survey No. 2019,
which described the June Bird and five other lode claims, was patented to 'the company July 27, 1906. In the case of survey No.
1953 the' t ertified abstract of title was brought down to December
26, 1904,"and in the record with survey No. 2019 the abstract was
continu'edito 'August '7, 1905. These dates are 'both subsequent to
the time of the filing of the application for patent herein, namely:
October' 26, 1904. The above abstracts and accompanying record
of the'fourteen claims therein involved shoN ownership of the same
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in the applicant company wyhen the application herein was made.
No additional showing as to ownership of these claims is necessary.
In survey No. 2019, the mineral surveyor, under date of July 24,
1905, certified that the shaft upon the June Bird claimwas sunk at a cost of $4600 for the purpose of developing the whole Bisbee
Queen property. This property embraces 23 mining claims as follows: survey
No. 1953, 8 claims, survey No. 1958, 6 claims, survey No. 2019, 6 claims, and 3
unsurveyed fractional claims, and a 1/23. interest.in the value of this shaft
has been accredited to each of the 23 claims.

Under the same date the Surveyor-General certified that the June
Bird shaft " is to be the main working shaft, and is properly credited as an improvement for the development of all the claims in the
group." In survey No. 1953 the surveyor certified that the shaft
had been sunk for the purpose of developing the underground ore
deposits of the entire property of the Bisbee Queen Development
Company, and consequently an undivided 1/23 interest in the shaft
had been credited to each claim of that survey. In survey No. 1958
no reference is ade to the number of claims comprising the group.
From the plats of the three surveys it is apparent that the twenty
claims delineated thereon constitute a group of contiguous%lode
mining claims. The other three claims, referred to as being fractional
and unsurveyed and part of the cmpany's propery benefited by the
shaft, are not identical by name, nor is their position fixed either by
description or diagram. No satisfactory. evidence of the company's
ownership, such as a certified abstract of title, has been submitted.
Where several contiguous mining claims are held in common and
expenditures are made upon an improvement which is intended to
aid in the development of the claims so held, and which is of such
character as to redound to the benefit of all, such a general improvement is properly called a common improvement. In legal contempla"
tion ' these terms import a single, distinct entity, not subject to
physical subdivision or apportionment in its application to the claims
intended to be benefited by it. The entire body of claims held in
common; the group as it is ordinarily denominated, not the individual
claims separately considered, is the beneficiary on the one hand,
while on the other the common improvement in its entirety is the
imeans or agency effecting the common development or the community benefit. Such benefit accrues and attaches to, and becomes
available for, the claims as a body, not individually, by the very
reason of the construction of the common iprovement and as
soon as the construction takes place. The physical act of sinking.
a shaft, or -driving a tunnel, which is a common improvement,
makes this so; not 'the certificate of the surveyor-general to that
effect.'
Where two or more persons own property in common each owner
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has only an undivided interest therein, represented by no physical
or tangible part of the property itself, but extending and attaching
to the whole thereof. By a simple computation the value of such
interest, based upon the value of.the entire property, is easily ascertained. Likewise each claim of a group developed by a common
improvement has an undivided, but nevertheless a beneficial and
-ascertainable, interest in the common development Work By a
calculation, based upon the number of claims in the group and upon
the value of the common improvement, it is readily ascertained
whether the euivaleiit of the required xpenditure in labor and
improveients for the benefit of each claim is represented in the
commnon improvement, and whether more or less,' and also what
credit is available to such claims as are embraced in any particular
patent proceeding.
The following language used by the Department in the case of
the Copper Glance Lode (29 L. D, 542, 550), although employed
with reference to n1on-contiguous claims, is clearly appropriate and
persuasive i

: .
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this connection:

Nor can any part of either of said improvements be apportioned to the
Copper Glance Claim, i satisfaction of the statute for the reason that both
were constructed and intended for the benefit of all the claims. Each and
every part of said road ad each and every part of said smelting furnace
as well as each of said improvements as a whole, was, according to the
showing made, intended for the common benefit of the nine claims. The law
inkes
no provision for the apportionment of an improvement made for the
common benefit of several non-contiguous mining claims so as to apply different parts thereof exclusively to the use of different individual claims.

In the case at bar tenty-three claims are embraced in the group

involved, and the common improvement is valued at $4600, as is
shown by therecord. 'Fourteen of these claims have been accredited with the sum of $200 each, derived from the value of the common shaft, six claims with $300 each, from the same source, and
three claims' are accredited with nothing from this source. Such
a method of arbitrarily adjusting the credit to be derived from a
comon working shaft, merely as the exigencies of the case seem to
require, is destructive of the essential idea inherent in the term, a
common improvement. To undertake to set apart or apportion a
physical segment or section, or an arbitrary fractional part, of a
common improvement and accredit the value thereof to a particular
claim is in violation of the theory of a common benefit accruing
from a common improvement. The scheme here invoked for adjusting the monetary worth of the benefit derived from a common
improvement is, on its face, unreasonable and leads to a result but
Jlittle short of absurd. The Department is of opinion that it is
unwarranted and unauthorized by, and contrary to, the law.
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:While certain expressions used by the Department in the narration
of the history of the case of the Zephyr and Other Lode Mining
Claims (30 L. D., 510) may perhaps appear to suggest that at that
time the Department. entertained views contrary to those herein set
forth, in that it would seem that, in the decision mentioned,:a 150-foot
section of a tunnel constructed as a common improvement for a group
of fifteen claims was applied as a credit for two of such-claims, nevertheless, an examination of the record in that case showst that tlhe
Surveyor-General, in addition: to certain individual improvements,.
certified as- an improvement " an interest in a tunnel " which was
particularly described and, shown to be 1746 feet in length and that
the interest applied was of the value of $1500.
The language of the Surveyor-General's certificate is clearly indicative of an intent to'in fact accredit the value of an interest in the
cost of the tunnel to the claims. The language of the decision itself
is to the effect that each claim of a group is entitled to credit for " its
due share of the value" of the common' improvement. Also itis
obvious that in the cost of the common tunmel, then constructed to
a length of. over 1700 feet, there was represented; far more thall the
necessary $500 expenditure required to be.made for each of the fifteen
claims of the group. It is to be noted that the question discussed and
deternined in that decision was whether or not claims held in common
nd developed by a common improvement might be applied for ad
entered singly, in pairs, or otherwise, and at different times, withoi-it.
in any way impairing the.right to have accredited to each claim its
interest in the value of the common improvement. No question' as
to thelsufficiency or availability of a segregated portion, as such, Of
the common improvement was discussed or adjudicated and, conse'quently, considering the language employed with reference to the'
question actually at issue and as well to. the state of facts there
involved, there is nothing contained in the decision in the Zephyr
case opposed to the views here expressed as to the specific question
now presented and decided.
Accordingly, if there be accredited to each of the six claims of this
survey the sum of $200 accruing by reason of the construction of the
June Bird shaft at an expense of $4600, for the common benmefit of
the twenty-three claims of the group, and the same added to the individual improvements shown, the following amounts of expenditure
are made to appear after eliminating the value of the insufficient
improvenihuts: first mentioned: upon the James Carretto claim $550;
upon the Columbia Gold Hill $500; upon the Remember the Maine
$400, and upon the Puzzle $300. The individual improvemnents upon
the Piedmont location were certified at $675, and upon the Gold Hill
Mine at $530, and the sufficiency of such improvements was not questioned by your office. They appear to be sufficient and satisfactory.
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'While your office has already passed to patent entries embracing
fourteen claims of the company's group without any definite showing
as to the three un11surveyed fractional locations mentioned, yet in
this or in any similar patent proceeding where a part of a group is
applied for and reliance is had upon a conimon improvement, the
land' department should be fully advised as to the total number of
claims embraced in the group, as to their ownership and as to their
-relative situations, properly delineated upon an authenticated plat
or diagram. Such information should always be furnished in conniection with the first proceeding involving an application of credit
arising from a common improvement and should be referred to and
properly supplemented in each subsequent patent application in
which a like credit is sought to 'be 'applied. In the case at bar,
therefore, before a credit of $200-representing each location's pro-portionate interest in the value of the common improvement-for
any claim of this survey can be accepted and approved, the company
must furnish within t reasonable tiie satisfactory evidence showing
the ownership of, and identifying and locating the position of, the
three unsurveyed fractional claims which are asserted to be a part
of the group benefited by the common shaft.
In any-event, however, although the Puzzle and the Remember the
Maine claims should be acredited each with its proportionate share,
to wit, the sum of $200, derived from the value of the common shaft,
the certified expenditures upon and for the benefit of these two
claims, which are acceptable, would still be insufficient, as is shown
above, and as to them the entry can not be sustained.
The decisions of your office, except as herein modified, are accordingly affirmed. The papers are herewith returned with directions
that proceedings be had in accordance with the views herein expressed.
PRACTICE--CONTEST NOTICE-JTJ1ISDICTION.
STEPHENS V. COLT.
Where a deceased homesteader is named as sole defendant in a contest against
his entry, and notice of the contest is directed to and served upon his
widow, who was not made a party but who appeared and participated in
the hearing, no jurisdiction is thereby acquired, and the contest and all
proceedings-had thereon are absolutely void and of no effect.

* Secretary Hitchcock to the Commissioner of the 'General Land Offiee,
(E. 0. P.)
(F. L. C.)
January 5, 1907.
*

August 7, 1906, motion for review of departmental decision of
June 15, 1906 (unreported), affirming the decision of your office hold-
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ing for cancellation homestead entry of Joseph:1H. Colt, made May

*

*

26, 1900, for the SE. , Sec. 9, T. 1 N., R. 38 E., La Grande land district, Oregon, upon contest instituted by John W. Stephens, was
entertained.
The basis of said motion is the alleged want of jurisdiction.
The record discloses the death of the entryman in the month of
February, 1901, nearly four years prior to the initiation of contest.
The original entryman was made the sole defendant, though it appears
the notice issued was directed to and served upon Phoeba Colt, his
widow, and that upon this hearing was had at which testimony was
offered by the parties cited to appear.
Your office, in passing upon the question of jurisdiction, held that
inasmuch as appearance was made on behalf of the widow she voluntarily submitted to the jurisdiction and became bound by the proceedings. It is clear the only proper party defendant was the widow
o f the deceased entryman, his death having occurred prior to the
initiation of contest, and no decree rendered upon the proceedings
had is binding upon one not a party to the record, and the record
affords the only competent evidence of the parties to. the proceeding Osborn v. U. S. Bank (9 Wheat., 737, 854). Had the widow:
been named as a defendant and there been a failure to serve her
with notice, her voluntary appearance would have been sufficient to
subject her to .the jurisdiction, but the Department knows of no rule
whereby a person not named and against whom no charge is preferred can become a party merely by appearance. It is equally clear
that no action can be maintained against one deceased. Rohrbough
v. Diggins (9 L. D., 308, 310). It follows, therefore, that the said
contest and the proceedings had thereon were utterly void ab tinti
and the decisions heretofore rendered are without frce and effect.
Counsel for Phoeba Colt suggests that inasmuch as hearing has
been had the Department would be justified in considering all the
testimony and if it shows a substantial compliance with the law on
the part of the said Colt, the contest should be dismissed. This suggestion is so utterly inconsistent with the claim of want of jurisdiction as to need no argument to support a denial thereof; and while
the contest must be dismissed, such action is taken without giving
any consideration whatever to the merits of the case and without
prejudice to the contestant to renew the same in an original proceeding against the proper party or parties as the case may be. Kendig v.
Dean (97 U. S., 423).
Departmental decision of June 15, 1906, is hereby recalled and
vacated, and the decision of your office reversed. The entry in question will be held intact and the contest of Stephen's dismissed.
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t

370

:DECISIONS

RELATING

TO THE PUBLIC LANDS.

tion the number of stations can not be increased under the general act of.:
i875, nor can the location

of stations at the extreme ends of the. ten-mile:

sections, reckoned from the initial point of. the road, be made the basis for
the taking of:a station on account of an intermediate ten niles:between the
middle points of the ten-mile sections;

5Seeretary.Hiteheoek

(F. L. C.)

.

tohethe Conwnisloner of
Janary 1WC1907

Gte
eneral Land Office,
(F. W C.);

Theepartment hasconsidered the appeal. by the Bigorn Southern Railroad Conpany from -your office decision of October 12, 1906,
rejecting its application filed under the provisions of the act of March
31875 (18 Stat., 482)
stationtounds covering
,for
approximately
twenty acres nt the east half of nrest quter and northeast quarter of Sec. 15 T 1 ., 11 31 E., Billings land district, Montana, the

same beingi assigned on; account- of that section of the road between the
65th and 75th mile posts.
- Te land. selected for statioln grounds was formerly within the Crow

Inianreservation. By act of February 12, 1889 (25 Stat.; 660),
.there was grante. to this company a right of way through the Crow
Indian reservationin Montana, thesecod
ranting section of the
*act being, as, f~oos:

That the right of way hereby granted to said company shali: be seventy-fie
feet in width, on each side of the central line of'said railroad, as aforesaid, and.
'said company ~shall'also have the right to take from said lands adjacent to the
line of said road material, stone, earth, and timber necessary for the consti
tion of- said railroad; al;so grounnd adjacent to said right of way for station
tildings, depots, machine-shops, side-traeks, turn-outs, and&Nwater stations, not
to exceed in amount three hundred. feet in width, and three thousand feet
length for each station, to the extent of one station for eah tenin iles of its
t
Pauit
road at arpoin
t the terinus
road excep
Railroad in the vicinity of thenmouth of the Big Horn: River, Yellowstone
County, Montana, and at such point not to exceed one hnudred and sixty acres,
-or so much thereof as the Secretary of the Interior shall decide to he reasonably
incessary for terminal facilities.

willbe
notedIItthat this at grants statidn. grounds not to exceed
inamount three hundred feet in widt and three th ousand feet in
length for each station, to, the extent of one station on each tenlmiles
:of its road." Uhder this act thecompany located its line of road opposite the land in .quetion and the same received departmental
approval May i17,1893. It also appears that uider said act two "depot
grounds," each three hundred feet by, thre- thousand feet, were
5selectedand, approved between the 60th and the: 80th mile posts.
These depot grounds are located at the extreme end of the sections so.
that there is no stationi between the 65th and the 75th ile posts.
The general right of, way act of Marci 3, 1875, under -which the
present application is filed, grants to railroad companies generally,
under certain conditio
nds adjacent t lthe right of way "for

0
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statioh buildings, depots machine-shops,. side-tracks, turn-outs, and
water stations, not to exceed iniamount twenty acres for each' station,
to fthe extent of one station for each ten miles of its. road.-" It wil
be: seen that this general right 'of way is like thP special act' of 1889
granting this coipany a right of way through the Crow Indian
R eservation,jlimited to one station for each tefi miles of its road.
The conpany, in its, appeal,. urges that its present application
should be. approved: first, because under the special act it was. obliged
to purchase the. lands' taken: for right of way including its depot
grounds, and as a consequence that at right asserted thereunder should'
not afFect its right'inder the act of 1875. In- effect, that te rights
.':were cumulative. It: is further urged. that. even if the aniount take
under -the special 'act can be. considered iii determiniug its rights
.:'unider the geineral act, as tle amount taken thereunder did iot equal.
permitted under the' genLeral. act, further'lands might be
;0j--:;- thequa'tity
taken undet the geleral act after the Indial reservation was extiti-'
guished. The Department is unablo to grant this contention. Without further:consiaering the question at this time, it is sufficient to say.
ithats te tw acts limited the grant to onestationl for each ten miles
of road, the Juumber of 'stations, that may be taken by. any company
can not beenlargedtand, further,. that the locationof the stations at
Vtheinitial
point
extreme ends of the ten-mile sections, reckoned from
of the road, can not be made the base for a selection on account of an
intermediate ten miles reckoned 'as in this instance, from the 65th to
the 75th mile post.
the decision appealed from is anffirmedand the applicaton wil
qtand rejected.
HOMESTEAD ETRY-COMMUTATION PROOF-RESIDENCE.

~~FRED

LIDGETT.I

The distiction between commutation and final proof in relation to the element
of time within which full compliance 'with law maf be shown .demands a
higher degree of proof of good faith on' the part of an entrvmal who elects
.0to cOmplete his entry and acquire title vithin the limited period alloved by
commiutation than is 'required in the case of' ordinary proofafter five years'
compliance with the law.
A homestead entryman by his' election to commute assumes the burden of showing full compliance with law in the matters of residence, iimprovement and
cultivation, and the proof will not be accepted by the land department
unless it shows the substantially continuous presence of the claimant upop''
the land for the required period.

Seretary HitchAock to the. Commissone. of the (lierdi
'January12, 1907.
(F . C.)
'

.

"

'

Land Office,
'

(E. 0

P.)

Fred Lidgett has appealed tothe Departient fromi our office decision: of Jue- 5, 1906,rejecting commutation proof offered in support-
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:

'of his homestead entry made, ctober 12, 1903, for theNW. Sec.26, T. 4 N., R. 25 E., B. H. M., Pierrelandi rii'ctSouth Dakota and*
ertificate issued. th'reon, but allowing
holding for cahcelation 'cash

the entry to remain intact subjectto6 ftur compliance wi law.
Thepoof.in question was rejected because of the insul liency of
* ' - the showing nad as to residence. The facts disclosed by the final proof are substantially as set forth
or
Xvas if'.Proof

in your aid decision.

u;gust. 1,'1905, less thn

iResidence. was not 'established onthe land
per
alwed
)sx thereor,
mth
until near the expiration-of. the
and the claimant's absences
fromii
the land weresch as
prlde
Io
t e allowance of credit for constructive residence (James A. Hagery;
35 'L.D., 25), and the
toof
offerd must
show thata
f-de.: residence Was actually establishedsand maitaied for thefull.
two years' after entry.

stutory~ periodo

oute

month pirto

tsumsinofna

proof.

is
It adittedthatentryman's presence on the land from the date.
h"e alleges residence "was established was interrupted. by absene from
July .'15, 1904, to December , 1904a
frm D er
23 190 to
March1, 1905. Out of a total of but littlepmore than sixteen' moths
of actual resdence claimed by tntryan he was absent from the6 land
e
d f six.
more than six months, and he wasnot
months at-anyonete time.
no
It is contended however,that.the coniwas
hfromthe
land imasmuch as tbsy
broken by the entryffiaus absences
Y:were rendered necessary becuse of his financial circumstances, and as
no difrent kind or quality ofresisncisessential tosupporcmlp ,'
mutation proof from that requd in the case of ordinar
-- .. yourofce erred inrej etinIg the proof offere..
Vhile it is true the Department recognizes.but one character of
:..residencein allcases, and in'this re.spect.
s the genera rulesf
law,' the; distinction betweencomutationand final proof in lation
' to
the.element of time Tithin which full compliance with law mav
r degree of proof of good faith on the
b ishown demands
paftofX the claimant wh 6elects to'complete his-entyadc
r
title within thelimited period allowed by;commutation. His election
inthis: particular is volutar, andbvymakingitheassumes the burdeno sowing full compliane with law)* in the matters of residence,
improvement; and cultivation by the s ubmission of the most satisfactory evidence. The best evidence of* residence is the substantially;
continuous presence of the claimanit onthe land, and whllere the entrvshorter peiod than that.
man seeks to perfect his entry Withn
allowed for thef submission of 'ordiary final proof, theDepartment.
r

'':willrefuse toaccept any other.

'- they
:In case under consideration your office a

~ffc

aw
-,0V.Xt!,.\. .
:X
f . .,. :f-X~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

h entry to

.

.
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remain intact.subject to future co pliaftce it law and the submiseentry, and
s of satisfactory final proof within the lfetiaedof
thle; claimant is not upon te showihg madeentitled to anv greater
reief.f Thedecisio appealed from issacordil hereby affired.,,,

PEACrCE-MOTION TO;DISSS CONTESRESIDENCE.
LARK.

CUIMINGS V..

Where the tbstim ony in a contest case is taken eisewhere than before the local
officers, and' the :eontestee,< after moving to dismiss the fcontest on the
ground. of insuffiienc.yof the evidence submitted on behalf of contestant
proceeds to. submit testihony on his own- behalf, he thereby; notwithstand
'lag the officer before whoin 'the testimdny" w~as -being, taken was. without
waivesithe.benefits of the motion, and
authority to pass upon the"otiofi,
i not entitled to.have the case remanded for further hearing after final
decision
by the:land department. 'that the motion to dismiss vas not
'
,0
taken,' but mi~ust stand or- fall on the record 'is made
'There i no provision of law'authoizing- an extension of the- time fixed for the
00
establishment of i:residence'by homestead entryman, on account of sickness
or ill health and failure to commelle residence. within the statutory period
ean-not he exused on that ground in the face ofa: eontest3 charging such
rior to initiation and notice
failure, where the default was not cured

-0' $0; of;th&' contest:

;00

Secretary Hitcheock
LF.L..)

Lewisv

'00 00

the

'

-ell.

,

'

:;,f;;- f0f 0:.. .;

t0

Lanid Ofe,

Conisnonerof theGeral
Janury7,1907.

(E .P.)

. Clark has appealed to. the Depa tment from your office
6the local officers
tdecision
19, 1906, reversing te actiondf
of January

and holding for cancellation his homestead entry made July 18, 1904,

fA:0-f00;0200;under
the'ptovisionls of section 3 of the act of April 28,1904 (33
Sec. 32,T. 2 N., R.:41 W., Lincoln,
.Stat., 547), for the W. I, WV2,IE
land district," Nebraska, .upon contest brought by John L. Cummings.
ilearing was had before a county judge at Benkleman, :Nebraska,
June 26, 1905. At the close of the 'submnission of testimony on the
part of contestant, motion to dismiss onthe ground of insufficiency
of evidence was interposed by conestee, after which the latter offered
testimony in his own behalf.
TI local officers sustained said motion and directed a dismissal of
the contest. Counsel for contestee contends in argument, thougi no
error is, assigned- upon that ground, that your, office erred- in con-:
sidering the merits of the case upon the whole record, and that the
action of the local officers in sustaining' the' motion being reversed,
the case should have been. remanded; for further hearing. This
K. 0 technical objection is unsound.' While it is true t-he officer before
whom the testimony was taken was without auority to pass upon
Y

.;

.

0.

X

:

:,

J

:

.

:
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;

;

\
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said motion, the contestee, if he wished to rely upon it, should have
proceeding to put in his;:
rested on, theS record as then. made.
case, he waived the benefit thereof, and your office, having the comjjlete record before, it, very:,properly refused to remand the case for
further hearing, and[ was fully warranted in proceeding with the
consideration thereof upon the merits.Counsel further contends that error was committed ini not accepting
the plea of' sickness, when established,' as sufficient -to excuse' the
setablishmnient of, residence on the land within the. time fixed by law,
and asserts thatThere is not only an act of. Congress which makes sickness, or climatic- rea-;
sons grounds for excuse for failure to establish residence, but decisions of the
Department contain uiunerous cases wher6 such excuses have been. accepted.
when the condition of the. homestead vas as shown to0 have been inbthis cate..

NTeither the act of. Congress nor any of the numerous cases men-'
tioned is 6cited. bv counsel. The )epartment knows of no statute
which permits an extension of the time fixed for the establidument.
of residence by a homestead' entryman on- account of sickness or
ill e
Set
2297 of the iRevised Statutes,' as ''amended by
the act of March3, 1881 (21Stat., 511), 'excuses default in this
particular where it is occasioned by climatic' hindrances. Other
reasons may be accepted as warranti'g leaves Of absence under section 3 of the" act of 0fMarch 2,' 1889 (25 Stat., 854) bilt the benefits
of said section are. conferred only upon entrymen' who have established residence on the land, and the time. within which, residence
must be commenced is unchanged
This requirement of the home-stead law is specific and mandatory and the Department is without
-a thority, in the face of a contest, to exause compliance therewith,
except for the single reason specified in said section 2297, as amended
(supra);
An examination of departmental decisions fails to disclose any
sanction for the assertion of counsel in relation' thereto.: Where
'bona fde residence is established prior to notice of contest, even though after the expiration of' the statutory period, this has been
uniformly held by the Department as sufficient to cure the default.
The same rule: applies in those cases where the issue is solelv between
the entryman and the government and good faith is apparent. But
the rule can not, in the absence of statute, be extended to defeat'contests initiated and of which the entryman had notice prior to the
curing of the default upon which the conteSt is balsed. (Masonv.
Wilson, 25 L. D., 44; Silva v. Paugh, 17 L. D., 540; Renshaw v.
Holcomb, 27 L. D., 131.)
The preponderance of the evidence clearly establishes the existing
default 'on the part of the claimant to establish bona ,fide residence
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on, the land prior to notice o contest.- The decision appealed from
must: therefore be affirmed.
The appeal having been disposed of on its merits, no further consideration of the motion to dismiss the same because of insufficiency
of the errors specified is necessary.

.S, HOMSTEAD ENTRY-ADDITIONAL-SECTION

I, ACT OF APRIL

28, 1904.

THEODOlIE GOLLE.
*0:;.;0;
0;:0

The tight of 6ntry conferred by section 1 of the act of April 28, 1904, is not
limited to those who theretofore made and abandoned or relinquished but
o e homestead entry.-

S0t,-0
ecretary Hitchcock to the Conmicsioner of the Generdc Land Office,
(F. L. C.)
Jciary 17, 1907
(E. 0. P.)

"

-TheodoreGolle has appealed to the Department from your office

*;
f t0

decision of April 30, 1906, rejeeting his application to make entry,
under the provisions of sectio 1: of the act of April 128, 1904 (33
Stat., 527), of the, NW. , Sec. 4, T. 19 N., K. 29 E. Waterville land
district, Washington.

* .'
:

It appears ftom yoUr office decision that this entry, if allowed, will
be the third made by this applicant. The land which Golle alleges
lie abandoned for the reason> stated is embracedinL homestead entry.
made by him February 20, 1903, which'entry is still of record.
The matters alleged as A-basis. for the allowance of the. pending
application clearly establish- the mistake of-claimant as to Ithe character of the land' abandoned ty him and tends -strongly to show a
nbona fide attempt to comply with the hmestead law with respect
thereto, before abandonmenit. 'At the time the case was before your
office for consideration the showing made as to -abandonient of the.
former entry was indefinite and was in a measure -weakened by the
record evidence that it remained intact. Filed withf the appeal is a
supplemental affidavit of applicant, duly corroborated, to the effect
that the land has in fact been abandoned since "the spring of 1904."
Your office considered, in connection with the other circumstances
disclosed, the fact that the entry alleged to have been abandoned was
a second ety.
In the opinion of the Department,; this fact is not:
material. Section 1 of the-act'of April -28, 1904, supra, does not
1imit the right thereby conferred, either directly or by reasonable
intendment, -to those who have theretofore made and abandoned or
relinquished but one homestead entry. It refers 'only to the " former
entry" abandoned or relinquished for the reasons specified. No good
reason appears for placing such limitation upon the language used,
:;0| ::
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as the circumstances under which such former eitry. mayhlave been
abandoned or relinquished may ariseas well whether it be a first, or
second entry. The former entry referred to in the act is an independent transaction andw
there it appears that' said entry was legally*
ade'ingood faith and has been abandoned or' elinquished only because of the-reasons specified,,the:e:rights of the applicant are not
prejudiced because he m-ay have made another entry prior thereto.
In the opinion of the Department theshowing, made. sufficiently
establishes the honest. mistake of the entryman as to the character of
the land: and his: bonfide8attempt to comply wvith the law with
respect to his abandoned entry, butthe showing. as.-to the time of0
actualI abandonmenf thereof is not specific and it does not. clearlyappear tlat it was pior-to April 28, 1904. This fact must also be
established before the pending application can be allowed (Cox .
VWells, 33 L DS,: 657, 659; Circular of Septeifber 1, 1905, 34 L. P.,
114). However, inasmuchas: the other essential matters incident to
thel successful assertion of the right haveb eei sown, the applicant.
vill be alloweda reasonable time, to be fixed by your .ofce,:to. make
fu rther showing 'with respe tothtimeof his abandonment of his
formerentry, and, in the event suchlshoWing is sufcient to show
abandonment prior to the date named, his application will be allowed,
and the local 'officers'directed to cancel the abandoned entry.
'
The decision appealed from is modiied accordingly.

.EESIDENCE-MAINTENANOE-TEMPORARY
SMITHV

ABSENCES.

HusnA.

Temporaryabsences of a homestead entryman from his claim, when necessary
to procure a livelihood, jay be excused, where it leafly appears that
actual. residence is being maintained, in good faith;but failure to maintain
residence can not be excused on the ground that the entryman can not make
a-keX
-;
i
0f
fS i
t;:
W:t dfiu;drelvi~getrln0'00V
*a ivinoii. thn hnd

Seeretary. Hitchtoce to the ComMIssioner of
0C
(f0
F. . .)0:f :X4$-,000jf ar07, 1 1907:

itheGeneral Land Of ce.
:00: ; 00(E.0i. P.)-0 0

Smith has appealed to the Departm6nt from your office
J. 0 :Y.
decision of January 12, 1906, affirming'the action of the local officers
dismissing is contest against the homestead entry of Columbus C.
Il ustead, made November 1, 1903,fortheSE NW 'SW'INE.
N E-L SW.
NW.I SE. tSec. 4, T.2 N., R. 24 W., Mangum land'
district, Oklahoma.
Contest affidavit, alleging abandonment, .was filed 'May 15, 1905.
Hearing, was had July 20, 1905, at which both parties appeared and

;>
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submitted testi'ony.
Jl

24.
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The local officersin their decision, rendered

.

as follows

The charge is abandonment. The eidence of contestant i of,' but little
:*:'l00 f: value. because of its not being definite and certain. The testimony of contestee
practically admits the charge but seems to justify. the same by. the sickness of
his wife during the: time of such absence. While the excuse given is not
entirely satisfactory, which may be owing to the maner, given, yet, from. the
evidence of the attending physitiani who advised against going on the claim
on account of the dangerto his 0:ife's health, we are inclined to the opinion
that the reason for not going back on the land with his wife should be con-.
sidered sufficieht. He Was on his claim himself residing and improving the
s in,. Jntiary1905,
for ashort time.

Thefinthat thedefault charged is established by the admission -j
of clamant is-fulywarranted.:
;0
S; :Y::u:-our offilc;:found that : \:;0S-t -:
- : : Sf:
:S:. :00 : ;'
*' Therewasno abandonment of the land nor was there any intent to make an

actual change of residence.
to sickness,' poverty,

Whatever default existed seems to have been due

and circumstances

over which the defendant had no

Unless theexcuse oflered for.-defendant's absence from the land b&
satisfactory, the finding of your office,: to the :effect that there was no
abandonment of thland, can not be sustained.' Wthile it is perhaps
true claimant never abandoned it in the sense that he relinquished all
control over it, yet by his. own admission it is clear that he was maintaining a domicl elsewhere, and unless it be affiratively shownthat
this iwas rendered absolutely neeessarv; because of the circumrtances
under which he was placed, his continued absence from the land can

only be construed'as an aband.omhent of
his residenge thereon.
Claimant left the land in March, 1904, after having resided thereon
about three months, movingto a rented place over twenty miles dis-.
tant, where his Wife rerained up to the date of hearing, though there
is some evidence tending: to show that she made one attempt to return
to thed ;land. Claimant viited.'the land at iltervals and assisted in
the ultivation thereof. He asserts that he) left the land because he
was unable to profitably cultivate the same during the -crop season
of 1904, and also on account of the ill health of his wife, for whom he
sought better medical attention.
:In view of the facts disclosed by the testimony of the physician
who attended: clkimant's. wife,
alleged condition is not shown to
have prevented the maintenance of residence on the land by claimant
prior. to January, 1905, nearly a year after his removal therefrom.
Prior to said date said physician states he was not called upon to
attend the wife of claimant, and her condition at that time, as testified by him, affords no evidence of her condition at the time her residence on the land was: discontinued, and the advice by the physician,
to' the effect that it would not be advisable' for her to return to the
.her

-
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land, must have been given, if at all, nearly a year after leaviiig it.
The physician further admitted that he believed proper, medical
attention could be obtained for claimant's wife in. the vicinity of the*
land.
The Department has never held that failure to maintain residence
on the land is excused b.ecause-the enryiman is unable to make a living.
thereon, though temporary absences therefrom made necessary to

procure a livelihood have been excused, where it clearly appears that
actual residence, on the land: was maintained in good faith. The
doctrine announced in the cas of Ruth Mcickle (I

L. D., 422),

While temporary absences on account of sickness or other exceptional circumstances have been and mayi be excused, such absences must bethe exeption,
:
and not the rule governing residence on homestead claims-

is in accord with a liberal interpretation- of the law, and is not to
be exteided to. condned absences for protracted periods by oe whose
acts clearlt evidence the establishment' of a residence elsewhere.
(Johnson 4,v.Easter, 22 L. D., 140.)
The default carged having -been clearly established was not curedby the visits of the claimant to the land;: nor his cultivation and in-r
provement thereof, and the excuse offered for his failure to .:maintain
a bona fide residence thereon to the exclusion of a- home elsewhere is,
as stated by the local officers, not, only unsatisfactory, but wholly
insufficient in the absence of a better showing of good faith on his
part.

The decision appealed frol is therefore hereby reversed.

The

entry of Hustead will be:canceled.
INSANE ENTRYMAN-REINSTATEMENT OF CANCELED ENTRY--SUB-

MISSIONTO BOA:RD OF EQUITABLE ADJDICATION

DEiLAGE '0. LARKIN.
Where a homestead entryman on account of mental incapacity to understand the
necessity therefor fails to submit final proof within the seven-year period
provided by statute, anfd the land department, in ignorance of the reason for
such failure, cancels his entry because .of the expiration of its statutory
life, and another, not in good faith, but with full knowledge bf the entryman's long-continued compliance with law in the matters of residence, cult ivation and improvement, and of his mental incapacity, thereupon makes.
entry of the land with intent to acquire title thereto for his own use and
benefit, such, entry, upon the land department becoming fully advised as to.
the true facts and circumstances of the case,
ill be canceled and the
entry of the insane entryman reinstated with a view to:submission to theBoard of Equitable Adjudication for confirmation.

Secretary Hitchcock to-the Comnissioner of the General Land Offiee,

(G. C. R.)
January 17, 1907.
(F. L. C.).
This case involves the SW. j., Sec. 14 ,T. 143 N., R. 50 W. Fargo,
North Dakota, for which Patrick Larkin made homestead entry April
.
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8, 1897. Said entry was (canceled January l5, 190, for the reason
that the entryman failed to sibmit proof within the seven-year stat-'
utory period.
the:; t
J0~anuary
ti0 :;f; 13, 1'905, Henry DI~ellage made hlomesteadt entry fV&or.
land.
July 10, 1905, David Cadigan filed a petition in yoir office, setting'
forth in substance that he had been, duly appointed guardiau to the
entryman, Patrick Larkin, and submitteda certfied copy of the letters of guardianship " of the person and the estate "of the entryman,
under the hand and seal of the judge of the county court of Barnes
county, North Dakota,' dated 'July 5, 1905, the appointment ha1ving
been inade June 19, 1905.
The. petition alleged that the said guardian had been well -acquainted
with the etryman' since 1895' that. the entryman had colitinlluosly .
resided Oi the land since 1805 and ihad erected on the land a small
house and granary; had dug a well and had broken and cultivated 0
practically all of the tillable land, viz., about 125 iaeres; that the
entryman is a single man, aged about 6 tears, and had; to pletitioner's
knowledge, no relatives; that he had' lived alone on' the lIand; that
petitioner and dther n'eigbors had endeavored to get the entrvman
to makel
fnal poof in support of his 6try within 'the seven years
provided by law, but: had been Linable to make him understand the
t't ,fnecessity
of, so doing or to get' im to submit proof; that whea
approached and told' the importance of offering proof withinthe
required time, he said in substance:
That a certain lady possessed.of wisdom had told him at or about the time
of his filing, that she, acting for the government, was the owner of the counties.:
of Cass, Barnes, and Steele, and that he could have any portioni of any' of said
counties he could find.

The petition further alleged that none of the neighbors-'were able
to obtain from the entryman any, rational conversation; ence it Tas
deemed necessary to get a guardian appointed of his person and estate,
on account of his mental ibompetency; that owing to his mental
defect, the entryman failed to make final proof; that having no relatives or friends,, the neighbors did not particularly interest themselves,
until the entry was canceled and another allowdd to make entry
of the land.'

Petitioner asked the reinstatement of Larkin's entry and that he,
as guardian, etc., be allowed to submit final proof, etce_ Your office,
September 20, 190;'--directed the register and receiver to order a
hearing. The same was duly had before a 'commissioner, November
15, 1905. Both parties were present. The register and receiver,
on the testimony given, recommended that Dellage's entry be canceled, Larkin's reinstated, and the guardian be allowed to submit
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final proof. -On appeal, your office, May 28, 1905, affirmed that
action, and Dellage's furthr appeal. brings tIC case ere.
The testimiony takenat tthe hearing has. been carefully reviewed.
same is sbstaiitially set forth in the -decision. cornplained of.
'The,
The testimony sustain-s. the allegation, in* the guardian's. j:etition
and
1goesbeyond
those allegations,
referred. to; indeed, 'it
above
establishes most remarkable conditions.
it clearly, shows that Larkin, the entryman, stablished his. resid enceon the landas early as 184,, and thatlhe. continuously lived
hearing; 'that his iimprove
tereon' and still lived 'there' at date of
d.
alle
teptiton
ments were even better than
At the hearing it was clearly and cohchisively shiwn, from the
testimnony. of some twelve or foue witnesses, 'ieighbors and acquaintances &fthe entryran, that he had' been mentally irresponsible
di all they
t903;that several- of thesewitnesses
since aout 1902 or 1
could to induce him, to make final proof before the expiration 'of the
seven years, and; were :unsucessful; that the entryman's expressed
reasons for not doing so showed that e was inIsane tery incompe-

tent to appreciat thenecessyof making the proof, his ex

ations

beiigpreposterous anld silly.
The -only. testimony tending to 'show the6:contrary. was that given
by the present nctrynan, IDellage, 'who stted that he only considered
Larkin to be "ignorant and' bull-headod, withoutA a n education and
the ways of doing- business, throughout the country." .Dellage's two
witnesses, introduced to show Larkin's sanity, testified to nothing
mter-ial.
Larkin seemed to know that Dellage had built a shack on the land,
but was' ientalyinconipetent to know Thy he had done so.- Dellage,
knew that Larkii had lived on te land'for sone ten years, and that
he still lived there ;' knew the character of the improvments and
IDellage knew, or might have
the value of the land (about '$2500).
oren final proof was
known,. that Larkin was insane and that the
insanity.
not made in seven years was because of such
Dellage, it. appears, overheard a- conversatonbeteen two gentlemen to the effect' that Larkin's tine for submitting final proof had
about expired; through an attorney Dellage learned the date when it
did expire, and soon thereafter. filed an affidavit .of contest, alleging
such default. The: affidavit of contest was rejectedby the local
officers, the seven years having- expired (Jackson. . Jackson, 1 L. D.,
112).Thereupon Dellage' applied' to enter the land. His application iwas rejected and he appealed.
Larkn's entry was canceled January 5, 1905, by. reason ofthe
government's proceedings, aud eight days thereafter Dellage's appli-'
cation was allowed.
The contention'made in' the :appeal is, in substance, that Larkin's
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entry was- properlyand 'kecessarily canceled becau "'he failed to
make' proof
'.-...-.
0'
within seven years.fr
Tofrenry,
'date
an thatfurthr
itime can not no be given him 'to subt
finalProof, because there:
'is an adverse claim, being no less: auaneny of record; regularly,
and' legally allowed; that if theentry of Larkinwere reinstated and
-: -'
Proof. submitted,
same, under the-established ru,
would have
to bereferred to-the Board of Equi table Adjudication forconfirmation, and that sucht referen6e' could .not be madeuderthestatutes
'
givi g suchtpowers (secto 24-50 to 245, 11. S. b
teei
*: ;an
"adverse claim." In the main, tllese positios ar corrct.
,Neither your officenor the lcaloffice understooddthe: facts i the case
as brought out at the hearinghen Larki's- enry was cacle.
lie failed
ta
proof and faied totake anytacton whe nice
o hisdfault
''f
'was served, on bn. W.ithout knowing the fat,
the atur of things had no means.of ascertain: .whic
.
your offlce in
.ing,theaction directingthe cancelatioll of Laiill's entry WASproper.'
Apellants p
on isbase upbnheassumption thath was
acting in-'0lgood'faith. Thliis,. te Department is not wilIg to, on-Tcede.The'
facts in the case forbid it.
el
e th
Lan
had lived on the land more th-a nineyears ; that 'his residence had
' .bteen
continuous, his improvem t
and at
avaluale,
some 130 acres
of the land had
-beencultivated. He knew, or- mitavD
khw (and
itjis believed eacally did know), taatkarkin'sfale t make '
final proof was because of iental -impairment. Notwithstandiig. .this, ko lg he Sought- to take advanhtag othed entrym.an s,
0:t0.-:..-7''feeble
icondition ahld obtai a tract of land, the value of which had
bee greatl.y eh;ance by, years'ofto and labor.
He obtaind his first hint of:tesiuation by berhearing a con"
-:.
versation between two ge ntlemen, who in his presence and hearing
(as shown by thestated ene)
't;
that-Larkin's sevengyears had
nearly expired and that he was then mnntalLy unbalanced. Fro'
.
that -time
- Delage, -by the aid of le'arled; counsel, vas worki
to
obtain benefitsai
as the.outcome of his neighbor's lanientae misfortune-a misfortunemost pitiable, calliig, as it has beenan'dis
a
doing,
for themost tender minilstration of moder civil ztion,
case for-the sympathy and athe assistance: of many neighbors, who
seek to prevent the perpetration of a serious wrong .
There is not one element t good faith' in all Dellage's efforts.
There can b no good faith 'in such a wrongul attempt.
To be sure,
he was allowed to make entry of the land, but in consideration of the
subsequently discovered facts, he wil not, for reasons given, be
alloved to reapthe fruits of is Tucharitable deed in securing that
entry.
It is therefore direed: that Dellages enty be canceled. That 'will
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dispose of the adverse claim. Larkin's entry will then be reinstated
and the guardian will be: allowed to submit final proof.:
The entry will then be submitted to the Board of Equitable Adjudication for colfirmation.The action appealed. from is- affirmed
CROW INDIAN LANDS-RESIDENCE-ACT OF JANUARY 8, 1907.

INSTRUCTIONS.
INTERIOR,

DEPARTMENT Or THE

LAND

GENERAL

OFFIE,

W:ashiAngton, D. C. January 17, 1907.
legister and Receiver, Bllngs, Mntana.
SIRS: The act of Colgress approved January 8, 1907 (PubliNo.
3), provides:

.

:That the homnestead ~entrymen-onhlands which were ieretofore, a part ofthe'
Crow Indian reservation, withinf the counties of Yellowvstone andRosebud, in
the State of, Montana, opened under the act of April twenty-seventh, ninteen
hundred and four, te, and they are hereby, granted an extension 'of timue in
which to. establish their residence-upon thelands so opened and filed upon
until the fifteenth day of May, nineteen hundred, and seven: Provded, hover,
That this act shall'in nQ matter affect the regularity or validity of such filings,;
or any of them, so lade by the said, settlers, on the lands aforesaid; -and it Is.
intended hereby to extend the time for the establishment of such resi-,
only
dence as herein provided, and, the provisions of said acts are in no mnner to
be affected or

odified.

This act is- effective as to all entries made of said lands prior to
-November 15, 1906.
Soldiers and sailors who filed declaratory statements unler sec:
tion 2309 of the Revised Statutes, coCe within the spirit of the relief
granted by the' a'ct, and whgre such, declaratort, statements were filed
prior toiNovember 15, 19006, are entitled to the extension bothl as to
settlement and entyry.W. A. RICHAls,
Very respectfully,
0~ii0X 0t
0 ;09 $X000
r ;i330t0.

0000000

;0

sssiner.Q
Covnn0a

Approve:

E. A.

.:

HITCi-iCOCK, Secretary."

UINTAH INDIAN LANDS-MINING CLAIMS-ACT OF MAY 27, 1902.

RAVEN: MINING COM1PANY.
Inii the exercise of the right granted thi- Raven Mining Company by the act of'
May 27,4902,:to locate, under the fiining laws, 'one hundred maining claims:
upon the unallotted lands of the 'Uintah and White River tribes of Ute
Idnians, the company is not confinedto the lands.formerly embraced within
its lease,

-
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Secretary Hitchocke to the C'ommnissioner of t7ee Ceneral Land Ofice,
(F. L. C.)
January 18, 1907.
.
'(F. W. C.)
Several protests having been filed in this Department: agaist the
patenting of mineral locatiots made by the Raven Mining Company
in0 the former Uintahiindianfreservation in the State ofUtah,
under the provisions of the act of May27, 1902 (32 Statf, 245, 263),
the matter was- orally heard before. the Assistant Attorney-General
for this Dlbepartment 'on ay ,1906,
8
after due noticeto the several
protestants and the mining company. No decision was :rendered in
the matter at tthe conclusion of the hearilng for the rekson thiat thq`
question presented was strongly urged on -the part of the protestants
to be similar to that raised in: connectibn with the location made by,
Asmus Boysen upon lands within the
ilid 'River reservation in the
-tate of Wyomingg, under the sepond article of the* almended'agreement with
v
the Shoshone and Arapaio -tribes' of Indians occupying,
the said reservation. The amended agreement under which said
selection was mdde providedThat nothing herein contained shall impair, the -ights under thelease
to
Boysen,. which hia& been approved by. the Secretary of the Interjor; bnt
said lessee shall have for thirty days from the date of. the approval ofthe
surveys *of said land a preferential right to locate, 'following the government
surveys, not.to exceed six hundred. and forti- acres in-' theform of a square,
of mineral or- coal lands in said 'reservation; that said 'Boysen at the time of'
entry of such lands shall pay cash threfor'at the rate of ten dollars per acre
and surrender aid lease and the samer shall be canceled.

Asmus

Undet this agreement it was contended on the part of the United
States that Boysen's selection in making this' location must be COnfi ed to, the lands formerly embraced 'within his- lease made with
said Indians.

He sought to malie his location from lands without

thelimits of said'lease and later filed a bill in equity to enjoin the
Indian agent and superintendent from interfering with him in making hislocatioit from lands' within said Indian reservation, to which
demurrer was filed by the United States, which was overruled and a
temporary injunction granted. <Upon, appeal to 'the United States
circuit- cout of appeals' for the eighth circuit, the decree of thecircuit court below was affirmed, and this Department has been
recently advised by letter from the'Attorney-Gkeneral, dated the f9th!
instant, enclosing copy of the opinion of thex circut court of appeals,
that upon careful' examination of said decision and the entire. case
he is of opinion that- the government can inothope to obtain a
reversal, and -that it would be inadvisable to take an appeal to the
supreme court. It follows, therefore, that, so far as the Boysen case
is concerned, no further action will be taken on 'the part of the United
States, and the adjudica tio
heretofore. had therein may be con,.,sidered fial
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The act of May 27, 1902, spr, under which te locations in question were madebyteaven ;Mining Company, provid es
That the Secetar of the Interior, with the. consent thereto of- the majori y
f the adult male Indians of-the Uintah and the White River tribes of Indians,
to be ascertained as sodnas practicable by an inspector, 'shall cause to be allotted
to each head of a fanily eighty 'acres of agriculturalland which can be irrigated
n forty.ac es of s'uch land to eachother member of said tribes~said allotmens
to be made priorto. October frst nineteen hundred and three, on which date all
the unallotted lands within, said reservation shal t be. restoredto the public
domain::Provided That personseningany of said landunder the homestead
pei acre,
nts
Jawshall pay therefor at the rate of one dollar and
iprovided
contained shall i-pair theiights of
'
That: nothingherein
te,
-Ai
any mineral lease vch has been approved by- the .Scretary of the Inior,
or anylipermit heretofore issued "by direction of th Scretary of the Interior
y
a irson or comp
to negotiate with said Indians for almineral lease; ut
.
to netiate
so obtainedsuch .approved mineral lease or such erit
*having
'
ineral lease on, said reservation, pending,, such time
. 0fwith 4said Indians for
70.; ttt
and up. to thirty-days before said lands are, restored-td, the 'p:ublic domain
frential right
the
s aforesaid, sha lhave in lieu ofjsuch lease oi pe
hundred and forty acres
dei the mining laws not to exesix
to loce
pt the Raven Mining ompany,- which may in,
e
f. contiguous minera l
lieu of its lease locate one hundred mining claims of the character of mineral
mentioned in its lease and the proceed of esaleg of telands so iestored to
teUnited
ii
othe reimbursementof
domain shall be applied
0:.i-;
the-public
:t't
thefore
effect
into
to.carry
Inans
tosaid
advanced
States for any moneys
pvisions; and theremainder, under the direction of the Secretary of the
prgoing
Tnterior, sha'-b eusedfor the benefit ofesaid Indians. Andfhe sum ofseventy
and* sixty-fo'nr dollars and forty-eight cents is:heebyapprpriated
i ;3 '$..- ;-;0thousand.
to
out of any moneys inthe fTreasury not otherwisi appropriated to be pa
Ut~intah -and.,the: White River tribes of Ute Indians; under the direction of
-', the
"the Secretary of the Interior, whenevera majority of the adultmle Indians of
said'tribes shall haveconsented toithe allotment ofilandsandthe rettoration f
said reservation-as erein, provided.^
he uwithin

It' will be ;;noted thatprovision is r made for alome of lands
to the Indians and for the restoration tA tohepublic domain of the
, 13.
* ; -0 . lands remaining u'nallotted within the reseation on Oc
regard to the disposition'of the restored lands, which are, as
W'.- '1ith
beforestated, the unallotted, lands, persons entering the same under
*':.^.0't3'S0:flt .the h-omestead law were to be required to payjor the same at the rate
of $1.25 per acre. - The act further provided that nothing -therein
contained should impair the rights 'of any ineral lease which had
been apptoved by the Secretary o theIterior, oran permit thretofore issued by direction of the Secretary: to negotiate with said
Indians for a idneral lease, and that any 1personor company laiving
lease- or such permit to
of amineralIapproval
so obtained such
:negoiate with the Indians for. amineral lease on said reservation,
sould, in lieu of suh ,llease or0permit,have a prefential ight to'
locate, under the iineral laws, not to-exceed;640 acres of contiguous
,' mineral land atany ime up to thr ty daysbefore said unalo t

-.'T-! -u;-.RV00-i f-';t° S:00-.. g; 0d- 0:.fi
'--00'ff."'"0
t;.i. ,XDffit\0
.'-"::'0
'-LD
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lands were to be restored to the public domai, ".except the Raven
Mning Company, which may in lieu of its lease locate one hundred
0- mining
claims of the character of mineral mentioned in its lease."
The proceeds of the sale: of the lands so restored, to the public domain
'were to be applied, first, to the reimbursement of the United States
for moneys advanced to the Indians to carry into effect the provisions
of said act, and the remainder, under the direction of the Secretary
of the Interior, was to be used for the benefit of said Indians.
The time for opening the unallotted lands in the Uintah reservattion, as provided for in the act of May 27, '1902, was extended by act
*of March 3, 1903 (32 Stat., 982, 998), again by act of April 21,1904
(33 Stat., 189), and finally to the first of September, 1905, unless the
* President should determine that the same might be opened at an
earlier date, by act of March 3, 1905 (33 Stat., 1048, 1070). By this
latter act it was provided:

*

That the Raven Mining Compahy shall, within sixty days from the passage
of this act, file for record, in the office of the recorder of deeds of the county
in xvhich its claims are located, a proper certificate of each location; and it shall
also, within the same time, file in office of the Secretary of the Interior, in the
city of Washington, said description and a map showing the locations made by it
on the Uintah reservation, Utah, under the act of Congress of May twentyseventh, nineteen hundred and two (Statutes at:Large, volume thirty-two, page
two hundred and.sixty-three) ; and thereupon the Secretary of the Interior shall
forthwith cause'said locations to be inspected and import made, and if found to
contain the character of mineral to which said company is entitled by the act
of Congress aforesaid and that each of said claims does not exceed the size of
*a regular ihining claim, to wit, six hundred by fifteen hundred feet, he shall
issue a patent in fee to the Raven Mining Company for each of said claims.

Under this latter act the Raven Mining Company duly filed in this
Department a map showing the locations made by it on the Uintah
reservation, under the act of May 27, 1902. An agent from your
office was directed to inspect and report thereon, which report showed
the locations made contained mineral of- the character mentioned
in the company's lease, and upon consideration of said report your
office was of opinion that before patent sho uld issue the company
should make payment for the lands located at the rate required in
the 'location of other, like mineral lands. This demand for payment
the company resisted and its appeal from the decision of your office
making the same was considered in departmental decision of December 19, 1905 (34 L. D., 306), in which the position taken by your office
was sustained. Payments were thereafter made, as demanded, but
prior thereto protests had been filed alleging invalidity in the locations upon tbe ground that the great majority of them were upon
lands not embraced within the limits of the lease formerly made with
said Indians, and it was ipon these protests that the matter was
heard before the Assistant Attorney-General.
580-VOL 35-06 M
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As before stated, Then the case was on hearing it was earnestly
urged by protestants that the grants to Boysen and the Raven Mining Company were the sane.- The two grants were lined up in parallel columns for comparison and, barring what was then claimed to be
certain minor immaterial differences of expression, the two were
claimed to be identical.
Since the decision in the Boysen case, favorable to Boysen, hat is
known as the Yetter protest has been withdrawn by telegram. On the
part of the W. 0. Butler protest, however, it is now urged that a decision upon the Raven Mining Company's locations is unaffected by the
decision in the Boysen case, for the reason that the provisions in the
act of March 3, 1905 (33 Stat., 1016), which gave to Boysen a preferential right to locate not to exceed 640 acres of mineral or coal land,
-specifically provided that the location might be m11ade " in said reservation," thus showing on the face of the proviso that he might go
without the territory covered by his lease, while no such affirmative
declaration appears in the act of 1902, hereinbefore quoted, under
which the Raven Mining Company's locations were made, and in this
connection reference is made to that part of the decision of the circuit
court of appeals wherein it is said:
Clearly enough it is apparent on the. face of the proviso itself that the leasehold interst of the appellee was to be intercepted and ended, and in lieu thereof
the preferential right was accorded to him to select anywhere within the ceded
territory 640 acres.

The act of 1902 provided for the termination of the Raven Mining
Company's lease, so that the leased land became an integral part of
the unallotted lands. As hereinbefore stated, the act of 1902, after
providing for the allotments to be made to Indians specifically provided for the restoration to the public domain of the uncalotted lands,
and for their disposition, granting preferential rights to claims
therein, including those under consideration.
After a most careful consideration of the entire matter, especially
in the light of the decision of the circuit court of appeals in the Boysen case, the Department is clearly of opinion that the right granted
the Raven Mining Company was not limited in its exercise to the
lands formerly embraced within its lease. This is without consideration of the fact that in the Boysen case the lease had been actually
canceled before the passage of the act granting him a preferential
right of selection, while in the case of the Raven Mining Company its
lease. was in existence, large sums of money had been expended on
account thereof, and large royalties had accrued to the Indians by
reason of mining operations conducted thereunder. Also, that on
February 17, 1905, this Department reported favorably, on reference
from the Chairman of the Senate Committee on Indian Affairs, upon
an amendment intended to be proposed by Mr. Teller to H. R. Bill
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1474, making appropriations for the currefit and contingent expenses
of the Indian Departnnt, alnd for fulfilling treaty stipulations with
various Indian tribes, for the fiscal year ending June 30, 1906, and for
other purposes, by which amendment it was proposed to confine the
Raven Mining Company in its locations made under the act of 1902,
to that portion of the reservation covered by its lease with the Indians,
which amendment was not adopted in the passage of said bill, March
3, 1905, wherein provision is made for the patenting of the Rhven
Mining Company's locations, in the language hereinbefore quoted.
The protests against the locations made by said company are therefore denied.
I-Terewith are the protests, together with the record of the hearing
had before this Department, for the files of your office.

PRACTICE-NOTICE-TRANSP1I3EES AND INCUMBRANCERS-RULES 83
ANP 102.
m

CI;ARLES H. BABBITT,
Rule a of-the Rules of Practice, providing that transferees and incumbrancers,
by filing notice of their interest, become entitled to the same notice of
"any contest or other proceeding" affecting the entries under which they
-.hold as is required to be given the original claimant, is not limited to
contest cases or causes where there are adverse parties, but is equally
applicable in an ex parte proceeding.:
* Transferees or. incumbrancers, in filing notice of their interest under rule 81
(if the Rules of Practice, should furnish satisfactory evidence of their
-real interest in the premises, agreeably to the requirements of rule 102.
:

; Secretary Hitchcock to the Commissioner of the General Land Office,
(C. J. G.)
January 19, 1907.
* (F. L. C.)

-

An appeal has been taken by Charles H. Babbitt, attorney, from
the decision of your office of December 18, 1906, declining to accept
letters of appearance as filed by him in behalf of The C. A. Smith
Timber Company of Mi neapolis, Minnesota.
Under date of December 11, 1906, the said attorney executed and
filed in your office an affidavit entitled, "Afiidavit disclosing interest
in lands," in which he set forth that he had been retained by said company, and authorized to represent it before the land department;
"'that he is informed bv his said client, and he verily believes, that
said company has purchased, in wbole or-in part," from the selectors
the lands embraced in some sixty-nine selections, in the Roseburg,
Oregon, land district, made under the act of June 4, 1897 (30 Stat.,
36), and now pending in the General Land Office for adjudication;
that he has filed in said office a letter of appearance 'on behalf of
said company in each of said selections for the purpose of entitling

3884
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him, as counsel, to receive notice of all orders issued, requirements
made, and action taken, in respect to said selections, to the end that
the rights and interests of his client may be protected and conserved;
that he executes and files said affidavit for the purpose of disclosing
the interest of The C. A. Smith Company, in whole or in part.,
in the lands embraced in the several selections enumierated, to the
end that the letters of appearance filed as aforesaid; may be received
and "treated in such manner a s the Rules of Practice provide and
in accordance with official regulations governing matters of the
kind."
Replying to the attorney's letter transmitting said affidavit, your
office in the decision under consideration, statedthat it does not appearfron the records in said selections that theC. A. Smith
Timber Company is interested either as transferee, or in any other way, in
the said selection.
If, as stated in your affidavit, the C. A. Smith Timber Company is the owner
of the lands embraced in the selections in question, as transferee from the
selector under the act of June 4, 1897 (0 Stat., 36), and as such transferee
desires notice of action taken relating to the said selection, the company is
required to proceed under rule 8A, Rules of Practice, hi order to entitle them
to notice as desired.
As the matter now stands before this office, the C. A. Smith Timber Company
is not a party of record as relating to the said selections, and. this office must
decline to aecept your appearance as entered for the said company.

In' his appeal here the attorney states that about
years ago he was retained'by The: C. A.

*.

Xz

Smith

two and a half
Timber Company-

to represent it in matters before the Department pertaining to public lands in
which it may be or become interested.
* November 21, 1906, I received from the secretary of said company a list of.
lands in the Roseburg land district, Oregon, accompanied by a letter stating
that the company was interested in the lands described in said list, having
purchased or contracted to purchase the same in whole or in part from the
record claimants or their transferees, and requesting me to examine the records of the General Land Office relating thereto and "kindly look after our
interests in connection with the lands."

Pursuant to thq foregoing the attorney was proceeding to examine.
the records of your office relating to the lands embraced in the list
furnished him, wihen, he says, he was unofficially informed that in
order to entitle hil to be recognized before your office as agent or
attorney for the transferee in such cases, it would be necessary for him1
to make or cause to be made some formal showing of the interest f
his clients in the lands other than that evidenced by the filing of
mere letters of appearance in their behalf as transferee. He accord-.
ingly furnished the: affidavit hereinbdfore referred to, which your
offce has held to be insufficient. The attori'ey contends, however:
1. Rule 8 of the Rules of Practice has no application to matters of the char-

acter here presented.
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2. The showing of interest contained in my letters of appearance and the
accompanying affidavit isusufficient to entitle me to receive for my client the
notification and information requested therein.

Rule 8-4 of the Rules of Practice reads asl follows:
Transferees and encumbrancers of land, the title to which is claimed or is
in process of acquisition under any public-land lawv, shall upon filing notice of
the transfier or encumbrance in the district land office, become entitled to
vreceive
and be given the same notice of any contest or.other'proceeding thereafter had affecting such land which is required to be given the original claimant.. Every such notice of a transfer orlencumbrance must be forthwith noted
upon the records of the district land office and be pronptly reported to the
. . General Land Offiee, where like notation thereof will be made.

It is true,- as claimed; that this rule is* not mandatorv, but at the
: sane time, to entitle parties to-its benefits, it is incumbent upontlhem
to make known the transfer or encumbrance under which theT claim.
0 Tlat is made a conditioll precedent to receiving hotice of "any contest or other proceedings" affecting the lands- involved, and where
. theirinterest is not thus made kjow n transferees or encunbrancers
may not plead want of llotice. The officers of :the land department
are not, in the nature of things, required to search the proper offices:
to ascertain Whether any transfer or encumbrance of the. land has
beenili
made. .yrus H. Hill (5 L. D., 276) ;;0j
William W;.T.
Waterhouse' (9
* L. D., 131:); Van Bruitiv. Hamlnon et-al. (9 L. D., 561) John J. Dean
(10 L. D., 446) ; Otto Soldan (11 L. D., 194) , Robinson v. Kino-Wles
(.12 L.D ., 462); ' and Charles C. Ferry (14 L. D., 126). However,
.under Rule M8transferees or enicumlibrancers who have given notice
of their interest become entitled to notice of every action afecting
the ~enltries under which ~ey hold. .The rule says sucfi parties shall,
000
upon filing notice of the transfer or encumbrance, become entitled to
receive and be given notice of "any ebutest or other proceeding"
affecting the land. This languago appears to be sufficiently broad
to include a case flike the present one, as it is not' limited, as claimed,
to contest cases or causes where there are adverse parties. But even
i were so limited, the attorney in .his argument brings himself0
It
* 'within the rule. He says:
-

-f

It is not asked, not intended, by the letters of appearance which I have
* presented in the cases here under consideration that the C. A. Smith Timber
Company shall be' made an actual party to proceedings 'relating to them, but
merelythat nlotice or information may be given it from time to time of the aetion taken, or requirements made especting such entries, to the end that it
may be in position in the event of favorable action to complete the, acquirement
of title; to urge compliace by its vendors with requirements made; or, in the
'event of contest or other adverse6 proceeding- against an entry, to see that its,
vendor makes a proper defense, and to enable it, should the entryinan make default, to intervene and.proteet its own interest in such manner as may be con-'
sidered proper and neeessary,'either by presenting fornal application to'be made
a party to the case, or by proceeding to, recover purchase ihoney paid.'

390

DECISIONS RELATING TO TIE PUBLIC LANDS.

The request made of your offilce to be notifiec of " all orders issued,
requirements made, and action taken," with respect to the selections'
*f 0 enumerated, is based upon an alleged interest in The C. A. Smith
Timber Company by purchase, or contract to purchase, from the vaions selectors. The notice as to this alleged interest might jst as
properly have been filed- in the district land office, and the fact that
the cases are not now in that office can make no material differefice.
for the rule requires that such notice shall be properly reported to
your office. While it would perhaps not be entirely correct to say
*
that Rule 8 consitutes the only recognized method by which trans*j: 0 ferees or encuimbrancers may insure receiving notice, yet it furnishes a
sure, simple and definite plan, and generally in the interest of regular
and orderly procedure should be followed and enforced. It isimanifestly to the best interests of such parties to promptly file noticeof
* the transfers or encumbrances uLnder which they hold. 'Such course
vould

undoubtedly tend to facilitate the prosecution of the rights

of parties and possibly might aoid: complications. The rule is of
* comparatively recent promulgation (June 17, 1901, 30 L. D., 622),
:prior to which there was no specific recognition in the Rules of Prac7
tice of transfereees and encumbrancers in the matter of notice. But,
in the case of Van Brunt v. Hammon et al. supra, referring to the
case of American Investment Company (5 L. ID.) 603), it was said:
In that ease it was held that an assignee or mortgagee may, file in the local
office, nder oath, a statement showing his interest in any pending entry, and
have the same noted on the records of the office; and-thereafter he will b en:-- f C
titled to notice of any adverse action in referenceto such entry.
*: ; If this rule were strictly followed in every case of sale and transfer before
patent issues, the transferee would always be in- a position to require service
* of notice whenever the entry of the claimant from wvhom he purchased is. attacked and thus secure himself the right to be heard in defense of his interests.
It is a wise provision, intended for the proteetion of purchasers prior to patent,
to them notice of any proceedings affecting their interests, an it
? -9
hyt: sdcnring
would be well if all such purchasers; wonld take advantages of it. Otherwise
they must take the risk of having cases in which they are interested, heard
and finally-deteriied without their knowledge.
*

While transferees and: incumbrancers who file notice of their; inter*ests are thus recognized as being entitled to notice of any action affecting the entries under Which they claim, still the sufficiency of the
showing to entitle them to such notice presentt another land different.
Rule 102 of the Rules of Practice, which issomewhat analquestion.
i
o gous to the oneuLnder consideration,provides:
.0

*dC:

Nto person not a party to the record shall intervene in a case without-fist
disclosing on oath the nature of his interest.

W
While the attorney here disclaims any intention to ask by his present application that'his client be made an actual party in these cases,
yet he doesl invoke a similar practice as to notice, and in disclosinm
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his
:;

client's interest should be governed by practically similar rules.
The C. A. Smith Timber Compaiy is not a party tothe record in the
cases: enulmerated, not having heretofore filed notice of its claimed
interest in said cases. In the case of Elmer E. Bush (9 L. D., 628),
it was said, with respect to rule 102 of practice.:
The wording of. the rule would seem to require that the affidavit should be
made by the party in interest in person,, or in case of corporations by the proper
officer. If an oath ihade by an ttorney could be accepted in any case as. a
compliance with that rule, it could only be after a full statement of his means
of knowledge and of sch facts as would* show affirmatively and positively
that the party seeking to intervene had at that time a present interest in the
subject-matter involved.

See also case of Julia E. Quironet (11 L. D., 365).
-

In the case of Hiram Brownl et al. (13 L. D., 392), it

Tas said:

: A stranger to the record is not entitled to be heard as an intervener, without
first disclosing under oath the nature of his interest. United States v. Scott
Rhea (8 L. D., 578)..
A general statement even under oath, by the intervener's attorney, that said
intervener is the present owner of the land can not be accepted as a satisfactory compliance with rule 102 of Rules of Practice.

In case of Romance Lode Mlini g Claim

(31 L. D., 51), it was

said:
A transferee or moftgagee claiming under an entry, if his interest or claimi
is known to the land department, is entitled to notice of any action by the
government affecting the entry, whether the fact of his interest is made
known
m
to the land officers by a statement under oath or in some other mana
ner. Before he can be recognized as a party to the controversy, however, he
is required to disclose on oath the nature of his nterest.

This question; of notice to strangers to a record is one largely
* within the discretion of your office to be exercised bf course in
accordance with existing reguations. The matters set out aboye
clearly imply that to entitle laimed transferees or encumbrancers
to notice, even though not applying to beconie parties, something
i more is required than sucl a showing as is made herein. The attorney files a general statement of his own, based on information
alleged to. have been furnished him by the secretary of The C. A.
Smith Timber Company, to the effect that said-company is interested
in lands embraced in certain enumerated sel tibns now pending in
Your, office for adjudication. Nothing is furnished from the cornoany, the attorney-nierely stating that he received from the secretary
aI list of lands accompanied by the statement of the secretary that
the company was interested in said lands," having purchased or contracted to purchase the same in whole or in part. from the record
claimants or their transferees."
is nothing to indicate which
.- &f the selections enumerated have actually been purchased by the
company or which they have merely contracted to purchase. Nor
*There
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again, which of the selections have been purchased in whole anl
which in part. Altogether the iformation furnished is of too
indefinite a nature upon which to act intelligently, or to justify the
notification requested in these numerous cases. There ought to be,
a satisfactory isclosure by the comipany in each one of these cases
of its real interest i the premises. And tli requirement does not
200
arry with it tle slightest element of reflection, or discourtesy to,
the attorney in question; but is merely a reasonable demand rendered
* necessary by the large and varied. interests with which tle land
dlepartment
-f
bas to deal, andifrequently involving too a multiplicity
of parties.
* 0;Xt0;0
The action of your office herein is ffirmed.

SECOND H-OMESTEAD ENTRY-SEC. 2, ACT OF JUNE 5, 1900, AND SEC. 2,
ACT, OF JUNE 15, 1880.
B 0

E.
F

:H1UCEN.

Purchase under section 2 of the act of June 15, 1880, exhausts the homestead
right; and as such purchase is not the equivalent of commutation under
the provisions of section 2301 of the Revised Statutes, the purchaser is not
entitled to make a sec6nd entry Lunder the provisions of section 2 of the act
of June 5, 1900, which grants such privilege to ay prson who had theretofore made an entry under the, homestead lavs and commuted the same
underthe provisions of said section 2301.

Seeretary Hitchcock to the Commisioner'of the General Land Office,
(A. W.P.)
January 21, 1907.
(F. L.( C.)
An appeal-has beel filed on..behalf of Bjorn E.t Haugen from your
office decision of February 26, 1906, holding for cancelation his homestead entry No. 33669, made April 17, 1905, for, the SW. :, Sec. 23,
T
T. 149 NY., R. 77 W., Devils Lake,, North Dakota, land district.
- It appears from an examination of this casethat-Iaugen's homestead affidavit supporting the above application contained the statement " that I have not heretofore made any entry under the homestead
laws, except the SE. T of Sec. 6, Twp. 147, Range 53, N. Dak., which*
-ommutec
prior to- June 5, 1900 ;" and that as the records of your
* I
office failed to show an entry made for said land in te name of
* Bjorn E. Halgen, you Ldirected the local officers, byfletter of June 2,
1905, to call lpon him to identify his former entry. In compliane
therewith the local officers, by letter of July 13, 1905, transmitted
' affidavit, w1erein he aeged that he made entry. as stated.
H-aells
in his affidavit, but made it in te name of Brant Ellingson; that he
*changed his .name for the reason that there was another Ellingson
who was continually getting his mail aild that affiant is the iden*
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Otical persOii who now goes by the nane of Bjorn E. Haugen ahd
formerly by nam6 of Brant Ellingson.
Upon receipt of this identification affidavit your office by decision
of August 23, 1905, directed that Haugen be called pol to show
cause why his homestead entry No. 33669 should nOt be canceled for
illegality,.for the reason that::
The records of the office shown that Brantj Ellingson made H. E. No. 1044,
April 2, 1878, for SE. , Sec. 6, T. 147. N., R. 53 W., Fargo, North Dakota, and
purchased the same under the second section, act of June 15, 1880 (21 Stat., 237),;
Jan. 21, 1881, cash certificate No. 2057, and patent issued thereon May. 15, 1883.
It appears from the foregoing that Haugen has as ("Brant Ellingson") exhausted his homestead rights. The act of Jne 5, 1900 (31 Stat., 27), makes no
b;provisions for patties 7ho have perfected a homestead entry under the at of..
June 15, 1880 (21 Stat.; 237), wherehy they may make a second homestead entry.

*

In compliance therewith the local officers, by letter of December 21,
1905 transmitted Haugen's showing wherein he rged. substantially
that as a matter of right he had never exhausted his homestead right.
and that lIe comes squarely within the provisions of the act of June 5,
1900, supr, adLnder that act and under the laws he is entitled to
was a
the benefit thereof;* that tile act of: June 15, :1880, supra,
remedial act, and only referred to the aiount required as payment
for land within the prescribed limgits and has no reference to anything
else; that it does not refer to the manner or metlhbd of making proof,
which accordingly mnust have been made pursuant to the regulations
bf section 2301 of the Revised Statutes; that in- the absence. of that
section he could not have made such: coinnutation proof; and that if.
the act of June 5,: 1900, s?.pa, does not cover his case by direct lailguage, it certainly does by implication
0 :0;decision
XBy: of0tFebruary 26, 1906, upon considerationi of his shOwving, your office held Ha-ugen's entry for cancelation for illegality, oni.
the ground that:
The department has ruled that a purchase under section 2 of the act of June.
5, 1880 (suipa), exhausts a further right of entry under the homestead lavs.i ,
Joseph E. Nixon (13 L D., 257), John Lindell (14 L. D.., 616).

The case is now before the Departnent upon the appeal of Haugen.
The matters ebraced in: the; showing before your-office are again set,
ou and it is further urged that, while the decisiolls cited bv your
office support the doctrine. therein announded, yet both were rendered
.prior to the passage of the act of June:5, 1900, supra, and are not
tllerefore directly in pOit.
::As to the latter- contention it is sufficient to state tiat tleIDepartz
menthilas uniformly held that such a purchase under section 2 of tle
act of .June 15, 1880, supra, exhausted. the lomestead right. See
Samuel S. Montgomery .(25 L. D., 32T) ; John M. Rankill (28 L. D.:,
204); and John M. Longyear (32: L. D, 348), Having thus ex-
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hausted his holmestead right, Haugen's piesent entry must-be canceled, unless the right to make such a second homestead entry was
conferred by subsequent legislation.
The right to make seconicl or additional homestead entries uipon
certain conditions is conferred b the act of Julle 5, _1900 sra;
and also by the act of April 28, 1904 (33 Stat., 527), which does not
repeal the provisions of the former act, but modifies them only to
* the extent of imposing the additional restrictiolls therein named,
and with this limitation the two acts are construed together (Cox v.
Wells, 33 L. D., 657). The later act mdakes no reference to persons
who have completed a prior entry for the full area allowed by law,
either by commnutation uncder the provisions -of section 2301 of the
* Revised Statutes, or otherwise. The right of such persons generally
to make another entry depends entirely upon section 2 of the act of
June 5, 1900, supra. By the -terms thereof the right to make a
second homestead entry by those who have previously made and completed an entry for the full area of one hundred and sixty acres is
specifically 1imited to those persons who :erfected such entry under
the provisions of section 2301 of the Revised Statutes. Unless
1-laugen falls within the class designated, it is clear he is lot entitled
to make a second homestead: entry. It is. equally clear that unless
purchase made under the act of June 15, 1880, supra, is identical
with commutation under the provisions of section 2301, supra, there
,is no warrant for so construin gthe language of the act of June 5,
1900, sapra, as to extend the privilege thereby granted to such purchasers.
It is urged by counsel fsr: Haugen,: however, that such purchase
was a commutation,. and that proof therefor must have: been made
-pursuant to the regulations of section 2301, supra. But this contention fails when. e consider the essential elements which go to
make up the commutation proof required by said section 2301, at
the time Haugen-perfected his said entry by fpurchase. In addition to payment of the sum named, proof of settlement upon and culti-:
- vation of the land " as required by laW, granting preemption rights,"
was also necessary. This- was lot- required by the act of June 15,
1880, su.pra. In fact, lo showiig as to residence, improvement,
cultivationi, or nonl-alienation vas demanded thereunder. It was;
* only necessary to show that the entryrnan was duly qualified; that
the -land -was properly subject to homestead entry; that such entry
-

-

-

-

-

had been made therefor prior to the passage of the act by the appli-

cant or one through whom he claims; and the absence of intervening-

to hisat
adverse rights. I the circular of instructions relati
ac
apprved htober 9,180 (i C L. L , istru tis said- "Ap licatios
as in
* to purchase under- the second section vill be made . . .
the case of ordinarycash entry."

"

Final homestead proof not being

-

-
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required in these cases, no advertisement or notice of intentio to
-Imake final proof is necessary and no final homestead fees are to be*
paid or collected." These same instructions were repeated in several subsequent circulars of. the General. Land- Office. In this donnlection it may be observed that even the actual cancelation of the
original entry was no bar to such a purchase in the absence of valid
intervening right (John R. Choate, 7 L. D., 281, and cases therein
cited).
- In the opinion of the Department, a purchase made Lnder the
provisions of the act of June 15, 1880, supra, does not either actually
or in effect amount to commutation of the original entry, and Haugen.
is not, therefore, by virtue of any provision of the act of June 5, 1900,-i
s~pra, entitled to make a second homestead entry.
The Judgmient of your office is accordingly affirmed.

COAL LANDS-WITIDRAVAI-RIGI-ITS EX1ISTING AT DATE OF
WITHDRAWAL.
CIRCULAR.
DEPARTMENT OF THE INTERIOR,
GENERAL LAND OFFICE,

Vashington D. C., Janattry 21, 1907.

Registers and Receivers, United States Land Ofices.
SIRS: January 15th the Secretary issued the followiIg order:
By direction of the President, all orders heretofore issued withdrawing pub-

lie lands from entry under the coal-land laws are hereby amended as follows:
Nothing. in any withdrawal of lands fromi coal entry heretofore muade shall
impair any right acquired in:, good faith under the coal-land laws and existent
at the date of such withdrawaL;

The above order merely. permits the completion of all filings madeprior to the withdraval, and which had not expired at te date
thereof. These filinlgs mulst beicompleted -withinfthe prescribed time,
less that covered by the withdrawal. It also permits all persons who
had. within sixty days prior to such vwithdrawal opened and improved a coal mine upon- public survdyed -lands, and who ere-prevented from filing their claims because of such withdrawal, to file
declaratory statements. Claims upon unsurveyed lands within such
withdrawals must be placed of record within sixty-days after the filing of the plat of survey in the local land office. In no other case
Will any person be permitted to.initiate a filing or make an entry
-upon such lands.
Any person seeking to perfect a right alleged to have been existent
at the date of the withdrawal niust, in additioin to the shoving now
required by the regulations, submit his affidavit or that of his duly'
authorized agent setting forth ;0specifically the conditions under

0896

DECISIONS

RELATING: TO THE

PUBLIC LANDS.

whichthe claim was made and the different steps taken to perfect t e

same.
You will receive all the proofs submitted in; support of any claim
asserted under the above order, placing any money accompanying the
same to the credit of the' unearned fee accouht. But you will not
issue finalI certificate on any claim asserted under the above order exccept upon the report of a special agent showing full compliance with
awiT. ;ITn order that the agen~t may be enabled to make such report,
*
1lR
you will at the time the offerjo purchase is made furnish sucl agent a
*V-:ff 0; memorandm or statement of the claim andtereafterawait his
*: 0X return.
i
0
in a &7-;rea te aw--t;h.
'in any case sought to be perfected under the. above order which
does not come within the above requiremuents, y o will reject the same
with the right of appeal to this office. 1In such cases, notice to'the
special agent will not be required.
You will follow, so far as applicable, tllecircular of December 7,.
1905, defining the action to be taken on final proofs generally.
You will give the utmost publicity hereto, and advise all persons who

had existingcoal declaratory statements peiding at the date of the,
withdrawals.
W. A. RICHARDS,
:Very
T
respectfully,
Cornbqisionler.
Approved.:
E. A. -ITCHCOCK, Secretary.
. -

.

INDIAN ALLOTMENTS-NOTICE TO COMMISSIONER OF INDIAN AFFAIRSOF ACTION AF:FECTING.
INsTRucTIONS.

DEP:ARTIENT OF TiE INTERIOR,
GENERAL LA6ND OFFICE,

'iTashingn, 01, January021, 1907.
ersem and,Reeivers, UnitedStates Lanid Offces,
*:: :W SIRS: 'On Novembir 27,,1906, the Secretary of the Interior directed
this office, in order to better safeguard the rights of Indian allottees,
to
to instruct tle local officers to serve copies o f any action
* the cancelation of Indian allotml-ents not, onlyontheIndian allottees06well.
but on tleCollmmissioner ofIndian Affairs s
This direction, it is understod, does not relate to allotments made
in severalty of tribal lands, action in .regarl to which 'is always directed by the Department, on the recommuendation of the ommussioner of Indian Affairs, but to allotments made to Indians on the
public lands.
R
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You will, therefore, when any actioni is taken by this office which
requires such an allottee to take any action whatever in regard to
*his allotment, notify both the party in interest and the Comnissioner
of Indian Affairs, at the same time, by registered letters, of the action
required, and furnish; to each a copy of the letter of this office
making the requirement.
*With your report you will forward proper evidence of service ofsuch notice upon botl the Commissidner of Indian Affairs and the
party in interest.
:
Very respectfully
*:;;-

AV. A.

RICHARDS,

Comm ssoner.
Approved:
E. A.: 1-ITCuCOCKc,

Secretary.

SHOSHONE AND WIND RIVER INDIAN LANDS-RESIDENCE-ACT OFPJAN-

UARY 17, 10OT.
f 0

T: 4

f

DX

00

:

:IN5TRtTCTIORB.

:

-:

-

DEPARTMENT OF THE INTERIOR,

0

GENERAL LAND OFFICE,

:;:ashington, D. C., Janua.ry 25, 1907.
Register and Receiver, Lander, ITiyoiing.
*SIRs: The act of Congress approved January 17, 1907 (PublicNo. 16), provides::
That homestead entrymen on lands formerly embraced in the WNind River
:or Shoshone Indian reservation, in W1"yoming, which were opened to entry
under the provisions of the act approved March third, nineteellhundred and
fivej shall have six months after the date of filing upon their lands, or until
May fifteenth, nineteen hundred and seven, to establish residence upon the
lands entered by then].

This act is effective as to all entries made of said lands prior to
November 15, 1906.
Soldiers and sailors who filed declaratory statements under- section
2309 of the Revised Statutes come within the spirit of the relief
granted by the act, and where such declaratory statements were filed
prior to November 15, 1906, are entitled to the extension both as to
settlement and entry.
A
Respectfully,
:
W~~~11.
A. RIC-ARDS,.
0. : 0X y 0
CommissZoner.

:

'-Approved:
f E. A. HITCHCOCK, Secretary.
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PIUETZE V. MOELLERi

Motion for review of departmental decision of October 19, 1906,
35 L. D., 256, dlenied by Secretary Hitchcock, January 30, 1907.

OKLAHOMA LAND-PASTURE RESERVE NO. 3-PREFERENCE RIGHT OF
LESSEE-ACT OF JUNE 28, 1906.
MILLIAM

R.

RAY.

I'he provision in the act of June 28, 1906, granting to persons then in possession
of lands in Pasture Reserve No. 3, under leases approved by the Secretary
of the Interior, a preference right to purchase.the sane; has reference only
to the original] lessee, and an not be extended to include sublessees.
Secretary IitchcocC to the Commissioner of the General Land Offiee,

(F.

L. C.)

January 3, 1,907.

(C. J. G.)

An appeal has been filed by William 11. Ray from the decision of
vour office of October 13, 1906, sustaining the action of the local
officers in rejecting his application to purchase under the act of June
28, 1906 (34 Stat., 550), the SW. 4 of Sec. 3, T. I S., R. 8 W., inI
Pasture Reserve No. 3, Lawton, Oklahoma.
Said act, entitled "An act giving preference right to actual settlers
on pasture reserve numbered three to purchase land leased to thepm
for agricultural purposes in Comanche County, Oklahoma," provides,
among other thingsThat persons who are now in possession of land under leases approved by the
Secretary of the Interior on pasture reserve numbered three . . . be
given a right to purchase said lands . . . said lands to be appraised. without regard to any iprovements that have been placed thereon, except such as
are required by the provisions of said leases, and the said lessee to have the
privilege to purchase at its appraised value the amount of land covered by his
lease within sixty days after notice of said appraisenient.

The circular instructions of September 1, 1906 (35 L. D., 139),
issued under said act, prescribe in paragraph 3 thereof that in apply-.
ing to purchasethe lessee will be required to svear froi his own personal knowledge that the
applicant was on June 28, 1906, in possession of all of the lands described in
his application, under a valid, unexpired, uncanceled, and unforfeited lease
theretofore approved by the Secretary of the Interior, and that no part of said
lands have been subleased or sublet in any manner whatever by said applicant
to any other person without the proper consent of the Indians interested or
the approval of the Secretary of the Interior.

The application of Ray was rejected for the reason that his name
does,.not appear on the list of lessees -of-lands in pasture reserve No. 3,
and the land applied for is shown by said list to have been leased to
one Yokly Sowers. The applicant admits that he is what is called a
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sublessee, the. original lease not having been made to him, but claims
the right to purchase by reason of the alleged fact that he was " in
possession " of the land at date of the act of June 2S, 1906, and hascontinued in possession. In the Sowers lease it was provided:
It is expressly agreed between the parties hereto that the lands covered by
this lease, or any part thereof, shall not be subleased dr sublet in any manner
whatever without the written consent of the council speaking for the tribe and
the approval thereof by the Secretary of the Interior and that any violation of
this provision shall pso facto work a forfeiture of the lease.

- There is nothing in the record to show inder whom Ray claims,
and your office holds that if Sowers sublet the land his lease became
thereby forfeited.. The act of June 28, 1906,- was passed at a time
-when leases containing the foregoing provision were outstanding.
*Said act, both in its title and the enacting clause, clearly indicates
that it was only intended to confer a preference right to purchase
*personal to *the original lessee. In other words, the person "in
possession " of land in Pasture Reserve No. 3, at date of the act, and
the person lamed in the lease approved by the Secretary of the
mLst, in contemplation of the act, be
Interior," cvering said land,in
No
other persons were meait and apparsame
person.
the
one and
ently in the nature of things could have been meanit, than those who
were at the date of the act in possession of lands under leases entered
iunto by them and made to them. No equitable considerations, however strong, can properly be permitted to modify or interfere with
the administration of the plain provisions of the law in this case,
especially in view of the express stipulation against subletting contained in the lease entered into by the original lessee under whom
Ray presumably is claiming.
The decision of your office herein is affirmed.

HOMER GUERRY.

Alotiolr for review of departmental decision of November 17, 1906,
35 L. D., 310, denied by Secretary Hitchcock, January 31, 1907.

.MILITARY

BOUNTY LAND WARRANTS-CERTIFICATES

OF LOCATION-

SECTION 3, ACT OF JUNE 2, 1858.

LAWRENCE W. SIMPSoNT.

-

Military bounty land warrants and certificates issued under the act of June 2,
1858, may be located only upon lands subject to private cash entry at the
date of the location.
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All locations or applications to locate military bointy land warrants or certifdeates issued under the act of June 2, 1858 heretofore made, or location of
suc wiarrants or certificates hereafter made by innocent purchasers who
ac;equired their title after the ruling of the Department in the cases of Victor
IT. Provensal (30 L. D., 16), J L. Bradford (31 L. D., 132) and Charles P.
Maginnis (31 L. D., 222), to the effect that such warrants and certificates
might be located on lands subject to such location at the date of the act of
March 2. 1889 will be allowed to proceed in accordance With the ruling in
said decisllns, but all certificates hereafter issued under the act of Jule 2,
185S, and all bounty land warrants assigned after the date hereof will be
confined in the location thereof to lands subject to location at the date of
the location.

* sSetretary H1itehcock to the Coinissionerof the General Land Offlce,
(E. F. B.)
January 31, 1i907;.
(F. L. C.)

The sole question presented by this appeal is whether a m1lilitary
bounty land warrant can be located upon any lands except such as
hare first been subject to private cash entry. In support of your
decision you cite the case of Charles P. Maginnis (31 L. D., 222),
upon which authority you held for cancelation the location made by
* Q
00
SW. i , SW. I SE. t, Sec. 27, and the NE. a
appellant of the
0 NAW. i, See. 34, T. 37 N., R. 8 E., Susanville, California, with a mili*
;:
* tary bounty land warrant.
It is contended by appellant that under the ruling of the Departent i the case of Roy McDonald (3+ L. D., 21), the land in controversy is subject to location with such warrants whether it had or
had not been offered, and that the principle announced in the case
cited, if applied to the case at bar, would authorize this location.
The following excerpt from the case cited is relied upon by appellant to sustain his contention:
*

The restriction of the right of location to land subject to private entry was,
as the law then stood, for protection of the United States against appropriation
of public lands before it had opportunity to realize a better price by offering
its lands at public sale. What was intended was to grant as a bounty so
Imluch land as was expressed in the warrant of lands subject to private appropriation generally at the minimum or lower graduated price.

This statement had reference to that provision of the act under
which the warrants were issued, and which is expressed oil the face
of the warrants, that they may be located " upon any lands of the
United States subject to' private entry at the time of such location
at the minimum price.)

It will be observed that the location in the case cited was allowed
under the provisions'of the act of July 4, 1876 (19 Stat., 73), and
that the inadvertence of the land office to reolfer the land, as directed
by that act, was purely a technical objection, which could be cured by
reference to the Board of Equitable Adjudication. ' It did not an-
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nounce the rule that' such warrants are locatable upon any lands subject to disposal uder the general land laws, as contended by appellant, although there is much force in the contention that the logic.
of the statement in that ase virtually. removes the restriction upon
location and that such restriction must cease to be operative with
the reason therefor.
At tlhe time of the pjassage of the acts under which these warrants
were issued, no public lands could be disposed of under the general
land laws until after a public offering. The purpose of this, as
*-V0
.:stated in the case cited, was to enable the government to' obtain the
* -0-0highest price by offering the lands at public auction and then dispose of the offered lands remaining unsold at private cash entry at
the minimum price. The value of the warrant was fixed at $1.25
*per acre, which was expressed on its face, and it could only be
located on lands subject to private cash entry at that price.
By the act of. March 22, 1852 (10 Stat., 3), these warrants were
imade receivable from preemptors in payment for. their lands at the
price of $1.25 per acre, and when located on lands subject to a greater
.
::than $1.25 per acre, the locator is required to pay in cash
:;mninimum
the difference between the value of the land and the value of the war-:
rant.' Subsequently this privilege was extended to homestead entries.
It will be observed that while the warrant could be used in payment'
for lands applied for under the premeption and homestead laws, .the
h :1 er in locating it is placed upon the same footing, and may exercise
the same privilege, aLd no other,:than is by law accorded to citizens
of the .United States to purchase lands at private cash entry. The
location of a warrant is a purchase of lands at privatecashjentry.
Br the act of March 2,, 1889- (25 Stat., 854) ,'all public lands, except:
in the State of Missouri, were withdrawn from private cash entry.
As the lolders of such warrants can only enjoy the same privilege in
0 flocating them tat is accorded to all citizens of the United States,
the.warrant is not now, under a strict construction of the act of March
2, 1889, locatable on any, lands except in the State of Missouri.
Subsequently, by the 9th section of the act of-March 3, 1891 (26:
Stat., 1095), it was provided that no public lands except abandoned
military and other reservations, isolated tracts, mineral lands, and
lands which have been authorized by Congress to be sold at auction,
slall be soldat public sale.S
Th6 policy of the government to offer its lands at public sale was
thus abandoned, and' thereafter no addition could, be made to the :
class of lands known as offered lands.
The attention of Congress was called to the condition of these out
standing warrants as affected by the act of March 2, 1889, and a bill
was introduced in the Fifty-third Congress, entitled, "A Bill to pro0--vo
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vide for the Iocati6oh and satisfadtion of outstanding military bounty
:land warrants and certificates of location under sebtion 3 of the act
approved June 2, 1858.":t 'lTh ebill as originally introduced provided:
That from and after the passage of this act it shall belawful for the holder
of any valid military bounty landvwarrant issued or to be issued under the lawst
of the United States,' or any valid indemnity or certificate of location, issued
of the act of Congress approved June second,
or to be issued under section
'eighteen hundred'and fifty-eight, to locate in satisfaction of the same any public
land of the United States, in any State or, Territory, which was subject. tO
such location, on' or before the 'fourteenth day of May, anno Domini eighteen
bundred. and eighty-eight, being the day on which the joint ]resolution was
approved suspending 'in certain States the' entries of public lands at private
entry.

The bill was amended by striking out all after the enacting clause
and substituting the following, which became the act of December 13,
1894 (28 Stat,594)
'
*:

0'

That in addition to the benefits now given thereto by law, all unsatisfied
military bounty land warrants under any act of Congress, and unsatisfied indemnity certificates of location under the act of Congress approved June second,
(l:
eighteen, hundred and fifty-eight,, whether heretofore or hereafter issued, shall*
be receivable at the rate of one dollar and twenty-five cents per acre in' pay-,
Ament or part payment for any lands entered under the desert land law of'
March third, 'eighteen hundred and eighty- [seventv-] sevei., entitled "Ani act'
to provide for the sale of desert lands in certain States and Territories," and,
::the amendments thereto, the' timber-culture6 law of' March third, eighteen 'hundred and seventy-three, entitled "An 'act to encourage the growvth of tilber
on the Western- prairies," and the amendments thereto; the'timber and stone:
law of June third; eighteen hundred: and seventy-eight, entitled "An act tor
the sale of timbor' lands in the States of California, Oregon, Nebraska, and
Washington Territory," and the' amendments thereto, or for lands;xvhich may':,
public auction, except such lands as, shall .have been purchased-from
be soldat
anyjIndiantribe within ten years last past.

The Senate Committee on Public Lands, in reporting upon this
bill, which report was adopted by the House' Committee; said, with
reference to the efiet of the provisions of the act of March 2,. 1889,
in restricting the location of these warrants to public lands stbject,
to private cash entry:
The effectof this provision. was.to-repeal the 'provisions of the' former laws
making Ithe foregoing land warrants .and scrip receivable in' the entry of publi'
lands subject to. private entry'at $1.25 per acre, except in' the one State of Missouri, and left the holders of such. obligations of the Government. no other mode
of locating or satisfying, the safe than such as might result from the demands
locations in the State
or requirements of pre-emptors andhomnd
f Missouri.;

.

'

*

'

'

' *

'

*

By the passage of the acts referred to these warrants and certificates of location were rendered almost valueless, while it had been at all tihies the intention
of Congress to 'make them good for the location,:of unnccuplied' public lands':
subject to private entry at $1.25- an acre, or for the payment of land entered
under the preemlption and homestead laws.W

.

~

l, j

f

.a,

X; Wff

f

X0

d

.

t

. d

f

;

.

:

,

DECISIONS RELATING TO THE PUBLIC

t0

LANDS.

4080
40

By the passage of the bill justice will be done the' holders :of; the biouby
warrants and certificates.of location, yet these warrants and certificates can not,
become the subjects of speculation, for their greatest value will be at the rate
of $1.25 an acre, as was originally intended by Congress.
f:~

~~

~

~
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legislative expression as to the effect of the act
s
Herew-Asa direct
'of March 2, 1889, upon these outstaiding warrants.
The bill as--originally drafted authorized 'the- location of these
warrants pon any public lands that nvere subject to 'such locationi
0on or before May 14, 1888. That was the date of the passage of a
j 0oint resolution, withdrawing from private sale lands in ertain
States, until tedisposition oftle then pending: legislation or tile
referred to resulted:
ionThe,
legislation
adjournent of that Congress.
n the passage of the act of March 2, 1889.
The Department, in reportingA upon the bill, called attention to
its decision holding that certificates 'of location issuedtunder the: act
'of June 2,1858, could- onlybe located upon lands subject to, private
cash entry, anld that since the p.ssage of the act of March 2, 1889,
such. scrip can -not be located on any lands except in. the State of
Missouri. It reconuended that provision be made authorizing thej
location of this and all scrip of like character on any public lands of
the' United States rated at $1.25 per acre.;,
Congress,_hdwever, refused to :make this scrip and, military bounty
land warrants locatable upon any land not then, subject to location
with. Such scrip, and warrants,. but as a elief: to the holderstthereof
6:) given tleeto'
it provided that "in addition to the benefits now (then
in payment.
warrants
and
by law, 1-that is, the right to use such scrip
for lands- taken undertpre-emhption andlcommtedlomestead entries-they ay be receiVable at the rate' of $1:25 per acre in payment,
o r part payment, for any lands enatered uhder the desert land law,,the
tilllber culture law, the timber 'and. stone act; and 'any lands sold at
public auction exeept Indian lands.
Furthermore, in the act of May, 18, 1898 (30 Stat., 418); abolishing
the distinctiona between offered and unofiered lands, its operation ist
,confined t&lands- disposed of 'under' subsisting pre-emption claims,
the hombestead laws, and the tiber and stone act.
The Departnent has 'held; in the cases of Victor H. Provensal (30
L. D.,016), J. L.'Bradford (31 I.. D.,132), and Charles P. JMaginnis
(ib., '222), that bounty land warrants and certificates of locationf
issued under thei act 'of June 2,, 1858, 'may belocated on lands that
were subject to such location at the date of the passage of the act of
March 2, 1889..
of he plainlylsustained
inthe light
That construction cannot 'be
expressedI purpose of 'Congress; as above indicated, to confine the location of bounty land warrants and certfiates issued'underthe act of
dune 2; 1858, to land subject to. private cash- entry at tle date of tbe
location and to give them a cash valLie by authorizing 'theuse of them
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in the purchase of lands entered under the general land laws, and for
*.
. ':.

sold at public entry.
i\
:lands
As propertyrights may have been acquired in the purchase of such
:'warrantsf and certificates upon- the faith of those decisions,' all locatiolls or applications to locate such warrants and certificates hereto-.
fore made, .or locations of such warrants or certificates hereafter made
by innocent purchasers who acquired their title after. the date of those.
decisions, will be. allowed 'to proceed in accordance therewith, but all:
certificates hereafter issued Lnder the act of June.2, 1858, and all.
bounty land warrants assigned after the date hereof, will be confisied
in the location thereof to. lands subj ect to location at tlle date of the
location.
Your .decision is affirmed.

PRACTICE-NOTICE-PUBLICATION-DISCRETION

OF:REGISTER-

NEWSPAPER.

B. B.

"TELDY-.

The Department has full authority to reviw$0the action of registers of local
offices in designating the newspapers in which notices. under the public-

land laws shall be' published, after the register shall 7have eercised ?hiN&
discretion ine avyij "particular case, and, if abuse of such discretion appear,
to take such actionas: may be necessary: for the correction thereof; but it
will not, in advance of action by the register, give geneial directions as
to which: of several newspapers published in any locality shall be recognized as the propjer medihnifor the publication of notices relating to claims:
j
to public lands in that vicinity.

Secretary Hitcheock to 'the CoMMssoner of the General Land OSce,
(G. J. H.)i
y ebruary 1, 1907.
0: f0' (F. L. C.),
'

*

'

B. B. Weldy, publisher of the "Chester Signal,' a weekly newspaper published at' Chester, Montana, has appealed froni your office
.decision 'df November 6, 1906, declining to disturb the action of the
register' of the Greatfalls, Montana, land office, in refusing to recogniz6 said publication as being a newspaper, of such established char-.
acter and.general bona 'fd~e circulation as to entitle it to recognitioIn in,

the publication of final-proof and other:notices under the public-land
laws.
Mr. WNA0eldy contends that his publication is such- a newspaper of
general circulation in .the vicinity. of Chester as entitles it to be recognized by the register in the publication of notices relating to publicland claims in that locality and asks that he be given 'what he terms
"a just portion of the land office printing0' "rightly belonging to this'
paper.-

Without considering the standing and character of the newspaper
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in question, and :without discussing in detail the various classes of
notices published uxdier.the public-land haws, and the requirenielts of
the statutes, rules and regulations governing the publication thereof,,
it is sfficient to say, in a general way, that the designation f thej
newspaper in: which* such publication shall be made rests primarily
in thesound dcliscretion of
o£the register, to e exercised within such
li'iitations ad under such restrictions as may be fixed' by statute or
:the rles and regulations'of the Department; and in all cases it will
be presumed that, he acts hoestly- and in good faith in making such
designation, and hls discretion will not becontrolled or in any tise,
iterfered with
ess' it be clearly sho'wn that thre has been an
abuse of the power vested in him. In certain classes of cases-for
instance, finalproof notices under tle act of March. 3 1879 '(20 Stat.,
4T2)-, and notices of applications for patent to imining claims under
-,section. 2325 , Revised; Statutes-the register is by statute specifically"
'requirecd to designate the newspaper in whichthe notices shall bepublished.
n such' cases 'neither your ifice nor. -the Departmeitt has
authority to control, in advance, the action of the register in the exer-'
eiseof the authority and discretion specifically 'conferred 'upon' him
bylaw. Bth your office and the Deparhment have full authority to
review the action of Athe register in' designating the newspaper in
which notice shall beppublished,' after 'he shall havesexeecsed his dis:reton in ahly particular case, and, if abuse of stch discretion-appear,
to take 'such action as may. be ncessary for the, correction thereof..
The Department ean not, however, undertake to investigate' the coiparative merits of the several newspapers that may be published in
any locality and, in.advanceof action by .the register, give him general directions as to which paper shall be recognized as the medium
for the publication of notices telating to claims to public lands in
that vicinity.. If the Department could with propriety pass upon the
nierits of-the paper here in 4uestion, without its righit 'to recognition'
being i issue in any particular casey and 'direct that the register designlate it, rather than soein other papei:.having a general circulation:
in tle' same vicinity, as the 'groper medium for the publication of
notices relatingto claims::in tlat lobality, it might -witl equal reasoi
be called upon to pass. upon, the. merits of all the various newspapers
- published in 'the imany land districts throughout the public-land
states.' 4aMi'festly this determination must be left, in the first instance at least, to, the judgment and discretion of the register, who is
presumed to be more familiar with local enterprises and to be in a position to act with knowledge of' the situation in designating the newspaper in which any particular notice shall be 'published. If in any
particular case the legality of the publication of the notice is put in
issue,
on the ground that the register erred in the designation of the
newspaper in which it slould be published, the action of the register
P . fk .
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in making such designation will be reviewed and such ation taken in
premised' as the facts'nmay warrant::;:-X-0i::0 f:V>:AsS::;xf:\-:;
i
'0E::the
Tie decision of your office, decliningto interfere in advance ini. the
exerise .of discretion on the part of the register in tle matter df designating the newspapers in whicl final-proof a-d other notices Xuncer
the public-land laws shall be published, is affirmed.t

CONTEST-MTIVE

OF ONTEST

-

NT

MCOY V. SEARS.

*'- t

The goveraimeat has no interest in the motive which infiueaces a contestant in
bringing -the contest; and whie a collusive or speculative-intentmty be sd
up, to defeat the rights accorded a successful ~but matsffide. .contestant,;it
whose entry . must
-can have no bearing upon the rights of thetryan,
.
'
presented.
facts
stand or fall uponthe

Seorttay Hjtohcoo t o the
(F.L.C.)

24

-

o m missoner of the GSei7al L

February ,907.

Office,

(EOP.)

Stillman F. Sears, has appealed to the Department from your office
0i$decision of January 26, 1906, affirming the action of the local officers
for cancelation his homestead- entries, made April 19, 1899,
0
hIolding
adiAugust 9, 1904, respectively, for the S. SE., 54, SW. , Sec'
4, Sec. 17, samie towml17, T. 2t 'R. 19, and N.4, N. &SE: 4, N. 9SAVV.
4
secondeny
Nebraska,
district,
land
sip' and range, Valentine
of April 28,
act
the
of
2
section
of
beingimade under th6 provisions
547).
Stat.,
1904 (33Contest was instituted March 9, 1905, by C. K. McCoy, upon th e
ugroundsof faite of claimant to establish and maintain residence
on the land, and. disqualification to make second entry, because of
ownership of'more than. 160 acres of land.

Your office fouhd in favor of-the contestant upoh theground firststated and no considerAtion of the second. ground set uip was, under
the issue.
to a
ddeterminationof
this finding, necessary*
pfsistency that the action
Counsel for claimant.,urges 'with in
of your office and the localofficers is.based upon astrained andItechnical construction of the homiestead law and that by your decisions
the inherent 'eqpity of the statutb is ignored.
Ang examination of the testimony, of. claimant himself clearly, He;; admits that:
reveals his default -in the matter of residence
the land ten.
on
slept
-not
hadd
he
years
"four
' during a period of
that time in,
partIof
greater
niglts, though he had been during the
that he
further
states
He
land.
the,
of
the immediate vicinity
su
each.
durig
tereof
nightt
one
ehe at 'least
has spnt
believes
entry.
months since making lis original

'
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Counsel asks:I stop to enquire:

Is it possible that the spirit of eqity and firness

has been,

entirely lost in the blind rfsh to oppress the people by a technical construction of
the law?

Surely counsel, tupon the statements of claimant alone, will not serb
.ously
0.
contend that .the Departnent would be warranted iiina conchU
sion that this entryman had maintained. his actual residence on the.
land entered t
le exclusion of a. home elsewhere. If he has not
done so, he has failed to comply with the law in one of its most essential particulars. (Gibbs.'v. Kenny, 16 L P., 22.) Thela requires,
in specific terms, both residence upo, and cultivation and improvement of, the land entered. The conditions imposed upon homestead
entrymen are not in the alternative but i the conj unctive.
All must
be fully met.a Where, then the default on the part of the eitryman
is admitted withresect to one of the essential requirements, what
is there h "tequity
and fa irness" to warrIantthe Department in
ignoring such default in the face of a contest brought for the specific'
purpose of establishing it
The answer 15 plain. While the frank
adission of the entryman of his. default. is iore commendable than
a denial of. the truth,yet it is, after all, the facts presented, and not

-

the manler of their'presentation,. that must determine. VNo right
is gainled by
claimant simply because he refuses tLO peijurehmef
Coun

lso

asks that

hecase be rpenedand o

rtunitaf-

forded elaimant to show that the 01contest is speculative and collusive.
'This request must be, denied for the rason that the government has
no tfin t0terest in theht~ive which influences a contestant. The entry
must stand or fall upon the facts presented. A collusive or speculative intent may he set up to defea the Pights. accoded& successful bitt
mala fide contestants, but it can have no earing. upon the rights of
*E'X:the entryman. These'atters an. only be determined in proceedigs
brought against the contestant directly when he seeks to assert a preference right of entry.
The decision appealed from is hereby affirmed.
SECOND HOMESTEAD E3NTtY-1ELINQYSM4ETAPCT
1904.

OF: APPIL:
25,

- GRIFFITH
:V:.SIMMIS:.
The right to make a
horest ad,
dsecond
entry acorded bythe act of April 28.
1904,' having ice been exhausted,, is not restored by relinquishment of
:.: l- 0003-;thie second enitry. .i :C-05: ; 0t V:0, t :;0; t:
:0 t;t:0
:

- \;
Seoretarj
Hitchdocc to the Commissioner of the Genral Land Offce,
February 1,>190)7.00 : 0f0f; 000(E. 0. P.)2~0-

:;'.0 (F.L C.)0'\;'0

,000;

..

Samuel
hasappealed
Sins
to the D'epartment fron your' office
Odecin
of
March 22; 1906, refusig to adopt the recommendation of

. 4I38
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the local officers and denying hisappication to make third homestead
entry under the provisions of the act of April 28, 1904 (33 Stat., 527),
Tfor-the NW. 4 NE.I4, N- 4 NW- t, S.W. , W. 4i, Sec. 27, T. 20 N., R.
. Greatfalls land district, Montana, against which protest had
*;::. 5 E.,:
been filed by Elias.D. Griffitl, who alleged that said Simms was not
qualified to makethe entry in question..'
A hearing'was ordered 'upob the protest, wlich,,in' the opinion of
the Department, *Iwasunnecessary. Theissue presented is one of0
law alone and the statements .made by Simms in his affidavit filed
with his said 'application, together with' the. oficial:records, are sufficient for its correct determination.
It appears therefrom that Simms made honestead entry August _0

1900, for 160 acres, which he subsequently relinqui hed in the face of
.*

a contest, to which he offered no'defens&
; April. 16, 1904, he filed application to enter, 'as a homestead, the
NE 4SW..4, NW.4 SE. 4, Sec. 27, T. 20 N .,IR. 5 E., same land' dis§ptllber:14,
trict, which' application was. allowed by your officeSe
1904, under the provisions of 'said act of April 28,. 1904,supra. It is
noted that this application was filed prior to the passage of said act
'and at a time when there was no authority for allowing the same, his
first entry.'having been niade 'after tie' passage of the act Vof June 5,.
1900 (31 Stat., 267; JamesS Potter, 32 L. D., 242).. The second entry
of Simms must therefore be. considered as one made solely under te
provisions-of the act of Apil 28, 19 04, 'supra,and though the' relinquishinent of an entry in te face of a contest is generally consid'
ered
as anadmission. of the charges made, and such action ordinarily
would prevent the applicant from :0making :the showing 'required
under the act of April 28, 1904, 'supra, it .:must be presumed in tlis.
case that a satisfactory showing was made to' your office before the
entry was allowed. The second, entry of Simms having been allowed
only by virtue:of the provisions of the said act of April' 28, 1904.
must therefore be considered as having beenmade iupon an application presented after its passage. It follows, therefore, that by the
i Imaking, of said second entry he' exhausted all his rightstereunder,
and a relinquishment of the second entry could not restore them. The:
:act of April 28, 1904, applies only to entries made prior. to its passage:
(Frank Dolph, 35 L._D., 273; ircular-'of September 1, 1905, 34.
L. D., 114). It: is therefore clear that as a matter of law the third
:
'
application of Simms cannot be. allowed.
This renders unnecessary any considerationi of the errors alleged
touching qnestions arising from the hearing before the lcal officers,
the same aving been wholly unnecessary so far as 'determining the
qulifications of Simms to make the entry in question is concerned.
,

'

,

,

S:3:
The collusion: alleged by counsel for SimMias to exist between pro-,
testant and another has no bearing upon the issue presented. If the
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facts stated be true and are established ini a direct proceeding: against

This matter,

the entry a cancellation thereof would be warranted.

however, is one properly determinable by a contest.
The decision appealed from is, for the reasons stated, hereby

-f-ifffaffirmed.:
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NTEn-PRIORITY: OF RIGHT.

V.iLIDLEt'

An application to enter presented: in person at the local office at the hour of
opening .is entitled to precedence over a conflicting application received at
the same hour by mail; and if part only of the land covered thereby is
subject to entry, it should be allowed as to that part and rejected as to the
remainder.

~h

L~~~~~~r :-f-

-

Secretar Hitchcock
(F. L. C.)

t7heXf:;7
to -R:g\:.

-

Js.zsz8oner of the Ceneral Land Ofice,0
to theO
February1, 1907.

(F. J. H.)

The land involved in the above-entitled case is the SE. 4 of NE
alla Walla,a. Washand E. j of SE. of Sec. 35, T. 9 N., R. 39
ington, land district, and the case is before the Department upon the
appeal of Archie C. Lindley from your ofllbe decision of February 6,
1906, holding for cancelation his homestead entry covering this land;
or conflict With the prior rights of Willis C. Meter, under his homestead application'.
It appears from your office decision that on April 6, 1905, James A.;
Hanger made application under the timber and stone act of June 3,
1878 (20 Stat., 89), to purchase the E. I of NE'. and E. of SE. '
of said section 35; that le submitted proof thereon which was on
August 24, 1905, rejected -dfpon the ground that from the showing. the
land was chiiefly valuable for agricultural purposes and not for' the
'timber thereon; that September 11, 190, the h-omestead' application
of Lindley for the land covered by Hanger's application was received
at the: local office through the hail, and on the same day Meter tendered in said office a like application for the S. of NE. and E. of
SE. of said section; that these applications were held by the local
office to be "simultaneous" and botl were suspended pending Hanger's right of appeal from the rejection of his' application to purchase
ulnder the timber and stone act; that Haeter procured from Hanger a
waiver of his right of appeald which he prsented at the localoffie
'on September 14, 1905, and therieupon the' applications of Heter and
Lindley were taken up for consideration; that upon examination it
was found' that Lindley's- appllhation correctly described the land
theretofore included in Hanger's timber and stone application, whiles
that of Heter only covered'three forty-acre tracts thereof, and in
place of the NE. of, NE. described the SW. I of NE. 4, which lastnamed tract was' found to be not subject to entry but already pat-
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elted; that for this reason Meter's application was rejected and
Lindleys placed of record,"' from which action eter appealed.;
February 6, 1906, your office decision, found that-it was apparent
from the record that the local officers first acted upon the application
-ofHeter; that in view of the principle laid down in tle case of Barnes
v'. Smith (33 L. ID., 582),, his appli'ation was entitled to precedence
over that of Lindley, and shoLld'have been allowed for the three
tracts not in conflict with the patented entry, 'and only rejected as to
such patented tract. The decision of the local- officers was reversed
and Lindlys entry Iield for cancelation' as to the SE. 4- of NE. 41
and
E.SE
4-ofSE.
4-for conflict with the prior rights of M-eter; from whic
Lindley appealed to the.epartment.
November 19 ,1906, the Department, upon examination; of the case,
directed' that the%loal officers be called. upon for a detailed and
specific statement as. towhen the respective homestead applications of:
Heter'andLindley were received'by them, the order in which thesame were acted upon,:and4what action was taken; a
that the same,
to the
be
forwarded
of
Meter,
.application
togeth er with the rejected
Department. for its use in rendering decision in the case.
:
January 18, 907, your office forwarded to the Department the report of the local officers, made in obedience to the foregoihg call,
which states that the applications of: Lindleyv and Meter were both
received at the' hout of 9:.o'clock, a.in., on September11, 1905, upon
the opening of said dfice for business;, that of the former by, mail-,
and the latter by tender in person at the office; that both were suspended pending Hnger's right of appeal, and taken up again for
consideration: upon the :filing of Manger's waiver of such right, on
September 14, 1905.
,dThereupon as shown bysaid reportthe application of Ileter having been presented in person,, the same was ordered
by the register to be placed of record.
The clerk in0 entering the. application discovered that the land, described in
the application was the' S. i NE. I andE. a SE. , said section, township and
range,'md that the SW. INE. I of said Sec. 35 is embraced in the tiber' and
stone cash entry No. 1366 of Charles Robertson.
;* :;:
0X
The application oft Lindley was then examined, and the description of the
land beingproperly given for the E.
NE. I and E. 1 SE. I, Sec- 35, T. 9 N,
*'0.
H:~.f39 E., W.M., ;the same was placed of-record anid the application of Heter

was rejected..'

'' Iview of the, report of the local officers as to:? the- receipt of the
0:.' applications in question, upon the opening of the office on the morning of September 11 1905, it would seeih that under, departmental
rulings Heter was entitled to haye his application first acted upon-.
This question was quite fully' onsidered in :the ase of Lewis .
Morris; (27 L. D., 113), wherein it was held, int effect (page 118), that.
parties in line, or waiting at the local offide at the tine applications

:
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are received by iail, should be allowed to present their applications
and have the same acted upon by.the localofficers prior to their taking.
up those contaihed in said mail.In this case, however, the applications in question, were tendered,
th eexpiration -ofHanger's right of appeal from the rejection;
before
suspended the same.
fficers
rightully
o
of his proof, and the local
Subsequently., upon' the filling of Hanger's waiver of such right, it
' ' -.;:appears that said officers directed that Meter's application, beplaced
of record, but upondiscovering that said application only described
three of the four: forty-acre tracts embraced in Hanger's application
a
{of
4SE. said Sec; 35), and therewith
(SE. i of NE. 4 and E. 4 of
not
was
which
section)
same
the
of
forty-acre tract (SW. ~ ofNE
subject to eitry,,while tle application ofLindley correctly described
the same lands embraced in IHanger's application, Heters application
This action was erroneous.. The
was tejected and Lindley's allowed.
Departmentconcurs in the finding of your officethat Meter's applicaion should have been allowed for 'said three forty-acre tracts, and
as to the same.; It has been held ininumerfcanceled
Lindles entry
the land covered by an application to enter
of
part
if
a
* ous cases that
: is~ :subjet to entry,' and a part is not, the 4pplication..should not, be
*
rejected as an'entirety but shpuld be allowed- as to the land subect
thereto. Duncansonr'. Duncanson (25 L. D., 108) ; Lindsey v. Adams
444)..
DL.1).,
(21
Yor office decision is accordingly affirmed.
.

-1

ISOLATED TRACT-RAILROAD, LAND-PmICE WITHIN RAILROAD.

LITMITs.

EWIN J. MILLER.
K,,>' 0,

...

iWhere a complete system has been adopted for the disposal of lands of a particular ciharacter, it will not be presumed that Congress intended by subsequent legislation to supersede such system and to dispose of those lands in
a different manner, unless such purpose is clearly expressed or indicated, or
unless thetwo statutes are irreconcilable.
Theiat of March 6, 1868, directing that the even-numbered sections of lands.
theretofore withdrawn -for the, benefit of certain railroads be restored to
entry unffer the preemption and homestead laws only, does
:
settlemaentand
not in. anywise affAct the'authority of-the Commissioner of the General
Land Office, under the provisions of section 2455 of the Revised Statutes,
as-amended by the act of Februaty 26, 1895, to offer at public sale any iso-

lated, or disconnected tract of public land within any such section.
Section, 2455: of the Revised Statutes, ;as amended by the act of February, 26,
1895,. does not operate to reduce the minimum price of isolated or disconnected tractsin- alternate reserved sections within the limits .of a railroad
dollars and fifty cents to one] dollar and twenty-five cents
grant from' to
per acre.
Cases of Charles Tyler, 260 L. D., 699, and Thomas J. O'Donnell, 28L. D., 214,
over-ruled'

::
-
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Secretay Hitthoock to the Conissionerof the General Land Office,
(E. F. B.)
:(F. L. C.)
February,5, 1907.
.

This motion is filed by Edwin J. Miller for review of the decision
of the Department of November 2, 1905 (not reported), affirming the
decision of your ofice holding for cabnelatiol his cash entry of the
4,SE:
SW. , Sec. 10, T. N.. R. 66 W., Denver, Colorado, upon the
ground
that said tract is not subject to disposal as an isolated tract
under section 2455, Revised Statutes.
Uponthe application of Edwin J. M&iller, your office, by letter of
January 11, 19Q3, directed that the SE. 41 SW 4 of said section 10,
section 29, T. 5 N .,
and the SE. SWT. -, section 15, andSSW. SW
R1. 65 W., Denver, Colorado ,be sold at public outcry as isolated tracts,:
under authority of section 2455, Revised Statutes, as amended by the
26, 1895 (28 Stat., 687). Edwin J., Miller was the
00;$of February
act
purchaser of the land at said sale, at the price of $1.2'per acre.
When these entries came before your office for examination and
approval, you found that all of said lands, being within the twentymile limit of the Union Pacific railroadjwere withdrawn by the De*partment for the benefit of the road, and that the even-nu6mberede sections so withdrawn were afterward restored bv direction of the act
of March 6, 1868 (5 Stat., 39), and made subject to entry under the
preemption or-homestead laws only. You also found that all of said
lalds, when disposed of,ate subject to the double-minimuni rate of,
$2.50 per acre.
Upon this finding you held that the entry as to section 10 should be
canceled, for the reason that there was no autlority to dispose of said
land except under the preemption or homestead, laws, and as to tie
tracts in the odd-numbered sections, which were excepted from the
railroad grant, the purchaser was required to pay an additional sum,
of $1.25 per acre, as said lands were held to b subject to disposal
only atthe double-minimul rate.
Upon Miller's appeal, the Departnient in the decision now under
review, affirmed your; decision, holding> for ancelation the entry of
the tract in the even-numbered sdctionl (section 10), sustaining your
opinion that the act of March 6, 1868, directing the restoration to
entry of *the even-numbered- sections within said limits, subjected
them to disposal under the preemption and homestead laws only,,
and that such lands were not subject to disposal under any other law,,
but it reversed your decision so far as it demanded the additional payffhent of $1.25 per acre for the tracts in the odd-numbered sections,
holding, under authority of the decisions of this Department in
Charles Tyler (26 L., D., 699) and Thomas J. O'Donnell (28 L. D.,
214), that, section 2455, Revised Statutes, as amended by the act of
February 26, 1895, fixes the minimum price of isolated tracts within

-
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te
limits of a railroad grant at $1.25 per acre and that Congress intended by that legislation to establish a minimum price for 'all iso*f

.:

lated and disconnected tracts.

This motion is for review only of so -much of the decision as
affirmed the decision of your office holding for cancelation the entry
of the'tract in section 10, -but the. motion having been entertained,
the entire decision wil be reviewed.
The ruling that the even-numbered sections restored by the act of
march 6, 1868, were not subject to disposal under the provisions of .
section 2455, Revised Statutes, rested upon the principle that where
Congress has provided .for the disposal, of lands under one* or nore
of the
laws,
Fpublic-land
it is an inhibition against the disposal' of
thiose lands, by executive authority, in any othert manner or under
any.otherlaw.
The terrorin the decision' was tle application of that principle as
a limitation upon the power and authority conferred upon the Co-0
missioner of theG eneral Land Office, under section 2455, Revised
Statutes, toofier lands for sale at public outcry ,and .in not confining
its applicationf to laws technically known as the "public-land laws"
* provided' by Congress for the acquisition of inchoate rights to non;0
:mineral 'public lands, by qualified entrymen..
Without entering into a discussion of the cases cited as authority
for the decision under review, it is sufficient to say that most of them
have no application, as the question now under consideration was
: not involved.. In some of the cases there was an absolute conflict
between, the law providing for the disposal of the land and the law
under which the entry was sought to be. made. To 'have allowed' an
entry. under the latter law would have subverted the. purpose of the
statute providing for the disposal of the alnds. - In others, the statute
expressly provided for the disposaI of the lands in qestion' under'
one or more of the general or public land aws, which necessarily
excluded them fromdisposal under any other of the publiz land'
laws, and the rule wvas properly' applied. The remaining cases of.
H. R. Saunders (27 L. D., 4), W. D. Harrigai (29 L. D., 153),
Josepht S. White (30 L. D., 536.), and James M. McComas (33 L. D.,
447), vere appeals from rejected applications to have lands ordered'
into market and sold at public outcry under section 2455, Revised
Statutes.0: Those cases should have been disposed of upon, the ground
that no right can be acquired under such application, as the disposal of lands under that section rests in the judgment and disretion,
of the Commissioner of the General .Li d Office. The rejection of
the application violated no right, and the right of appeal should'
not have been allowed. T. L. Chamberlin (8 L. D., 421), Lizzie
Steffen (10 L. D., 615), State of Idaho (16 L. D., 496)t, Jacob
Schutz .(25 L. D.,- 146), Charles S. Stevens (29 L. D., 37).
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All of the: cases cited in the original. decisi onherein were correctly
decided with reference to the facts and the question at issue in each
particular case, although the principle announced in those specially'
mentioned herein was.misapplied.
The distinct issue in this case is whether the act of March 6, 1868,
and acts of similar chaacter, directing that lands within certain
: limits shall' be disposed of under one or more of the public-land laws
only, is a limitation upon the anthority of the Commissioner of the
General Land Office to oiler at public sale ainy isolated or disconnected tract of public land within those limits.
There was never any general statutory authority for the sale of
public lands at public, outcry. I 'Such authority~ was specially, con-ferred by statute in each particular case, and was confined to the ter,10 L.1ID., 652.).
ritoryv mentioned in the particular ast. (J. Lea
the establishauthorized
51),
Stat.,
The act of jAugust 3, 1846 (9
fo r the
prosvided
and
Adjudication
Equitable
ment of the Board of
of
arrangemuent
the
and
entries
preemption
suspended
adjustment of*
entries;
such
embrace
to
class
second
the
. such entries. into two classes,
as the board iat' .reject. The fifth section of the act, which is embodied in the Revised Statutes as: section 2455, provides asAfollows:
-C-0;

It may be lawful for the Commissioner of the General Land Office to order.
market, after due noticd, without the formality and expense of a proclama'
tion of the President, all lands of the second class, though hdretofore nproparclaimed and:unoffered, and such other isolated or disconnected tractsor
cels of unoffered lands which, in his judgmeflt, it would be properto expose to
sale in like manner.

0into

The original purpose of this legislation .was chiefly to avoid the
and dpense of a proclamation of the President for the
:d:X jformality
sale of lands of the second class provided for by said act, and of such
isolated and disconnected tracts or parcels of pubi c lands as, in the
judgment of the Commissionerof theGeneral Land Office, it would
be proper to expose to sale, but it has remained a part of tle publicland system; even.1 after thet adoption of the general policy that.the
*public lands shall not be disposed of either at- private or public sale.
Since, the passage of the homestead law there has been :a gradual
tendency to the policy of fdisposing of the agricultural public lands
''underthe settlementlaws oly, -butin. all the changes tending to that
end, the authority conferre by'the statute 'upon the -Commissioner
of the General Land Office, under the supervision of the Secretary of
such isolated and disconnected
n
the Interiors -to rder into market*.
tracts or parcels of land " which in his judgment, it would beproper'
to expose to §sare," has never been disturbed,**and the wisdom of that
poliy has' not been questioned.
The-purpose of thestatutewas to invest. the Commissioner with
'authority to, determine: when a tract of public land is isolated or,,
and shlbe offered
athestatute
disconnected within the meaning of
0b
,: 6
El sh : d'du
t:00-:00000::0
itS,030.,:000000:0t,'f.
0000ft00
f tSffiV

f'V00o?0
th estaXtntft':i\
.dj00D':05-000.0':ff00
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His exeise of judgment and order of saleunder the powerfor sale.
and authotitv thuscoferred has all the force of a.proclamation by
the President as to the particular land and takes it out of the operation, of other general laws governingthe disposal of the public lands.
':The statute establishes a coiplete system for the disposition of such.'
lands and it can not bepresumed that Congress intended by a subsequent statute embracing the same subject-matter to limit its operation: by mere implication, if each. statute cah perform its distinct
functions within the sphere designed by Gongress without the interference of one with the provisions of the other.
T i prilnciple Was applied by the court in rost .. Wenie (157
I0.0 5.,0 46:) where the question was whether the act of0 December 15,
1880 (21Stat., 311),; directing the Secretary of'the Interior to cause
Ithelands in theiFort Dodge military reservation north of the right
of way of the.Atchispn, Topeka and Santa Fe. railroad to be, surto actual' settlers only, under and
sai lands 'the
veyed and "to offer
In accordance .with the homestead laws. of the United States," embraced Osage trust lands lying. witlij suclh reservation; The court
of twords
te.act of December. 15,1880, are.*
held that althoug h the
broad enough, if literally interpreted,dto .embrace all the restored
lands withlin the abandoned Fort Dbodge military reservation, it can
not be' assumed that Congress intended to prescribe a different rule
for the disposal of the Osage trust lands than that prescribed by the,
act of May 28, 1880 (1 Stat., 143), which required payment-for said
lands by actual settlers having the-qualifications of preemptors, and:
as the subsequent legislation does not, indicate any intention to disregard the. obligations imposed by the treaty with the Indians, the
act of December 15, 1880, should Snot .be so construed, ufiless such.t
isuna~voidable'.
-cnstructon

at the legislature intended by 0a later statute tob
$00It
t;000must
t000- not be supposed that.
repeal a prior one on the same subject, unless the last statute is- so broad inits terms and 8o clear and explicit in its words as to show that is was intendedto cover the whole subject, and, therefore, to displace the prior statute.; [Page:

To the same effect is the ruling of the cout -ifi United States v.,
Gear (3 How., 120), where the question was whether the 4th section
of the act of June 26, 1834 (4 Stat., 686),' reating additionalland
districts in the States of Illinois and Aissouri, and authorizing the
.
President to cause to be offered for sale-.
reserving only section sixteen
all the lands ying, in said land districts.
in each township, the tract reserved for the illnge of Galena, such other tracts
as have been granted to individuals-and the State of Illinois,; and such reservations as the President shall deem hecessary to retain for ilitary posts, any
lawof Congress heretofore existing to the contrary notwithstanding-

embraced withinidts provisions and authorized the sae of lands con-

taining lead. mines,: which the at

of March 3:,

807 (2

Stat., 448) ,

;0416
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declared: " shall be teserved for the future*: disposal of the United
States," the court held that the reservations in the 4th section of the
act of 1834 re limitations npon the authority to sell and not an
enlargement of the general power of the President to sell lands which
'by law he never had power to sell,, and that authority to sell all the
-:
lands in the districts, given by the act of 1834, though coupled with
*0:
0- t0 the concluding words of the 4th section, can only mean all lands not
* :'
:prohibited bylaw from being sold, or which havebeen reserved from
sale by force of law.
The pnciple upon which the decision restedis .(page 131)that a perpetual statute (which all statutes are unless limited to a particular,
:

*

.

time) untilFrepealed by an actlprofessing to repeal it, or by a clause or section
of another act directly bearing in terms Ppon the particular matter of the first
act,' notwithstanding an implication to the contrary may be raised by. a general:
law which embraces the subject-matter, is considered still to be the law in force
tas to the particulars 'of the subject-matter legislated upon. . . In this case,
there are tvo acts: before us, in ao way connected, except in both being parts, of
the public-land system. Both can he acted upon without any interference of the
provisions of the last with those of the first-each performing its distinct functions within the sphere, as- Congress designed they should do;

See also United States v. Healey (160 U. S., 136, 147).
This principle is illustrated by reference to the special system provided by Congress for the disposal of the mineral lands' and to the,
acts providing for the ale of lands in abandoned military- reservations. These systems control exclusively the disposal of all lands of
the character indicated, by the respective acts, unless they are taken
,:from under the operation of the system' by expressf statutor authority.

In the grant to the State of California of the 16th and 36th sections, for school purposes, made bv the act of March0 3, 18!53
(10 Stat., 244), no express exception is made of lands containing mmerals, but the court, in Mining Company v. Consolidated Mining
Company (102 U. S.,"167, 174> involving the title: to a section 36'
containing minerals that was surveyed in 1870, held that such lands.
were by the settled policy of the governmuent excludod, from.all grants and that Congress,'by the act of July 26, 1866 (14 Stat., 251), adopted
"a complete system for the sale and other regulation of its mineral
lands, so totally different froi that which governs other public lands
'as to show that it could never' ave been intended to submit them to
the ordinary laws for disposing of the territory of the United States."
The cardinal principle announced in this decision is that where a
complete system has been, adopted for the disposal of lands of a par-

ticular character, it will not be presumed that Congress intended by
subsequent legislation to supersede such system and to dispose of
those lands in a different manner, 'unless such purpose is, clearly expressed or indicated, or unless the two:statutesi are irreconcilable.
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A special system for the disposal of lands in abandoned military
reservations has also been provided by the acts of July 5, 1884 (23
Stat, 103), and August 23, 1894 (28 Stat., 491).. Such lands are set
apart for. disposition in a particular manner in pursuance of a
defined policy (State of Utah, 30 L. ID., 301), which impliedly
prohibits the disposal of them in any other manner (Instructions, 33
L. D., 130; Opinion, Ib., 312). The reservation of lands for military
purposes takes them out of the ategory of " public lands" as that
term is defined by the Supreme Court in Newhall v. Sanger (92 U. S.,
761, 763), and when they. are no longer needed for that purpose they
are not restored to entry under the- general land laws, but are to be
offered for sale t the highest bidder at public outcry at not less than'
the appraised value. See also opinion (35 L. D., 277).
Confirmation of this view may be found in the action of Congess
forbidding, by the 9th section of the act of March 3, 1891 (26 Stat.,
1095), the disposal, of any public lands either at public or pivate
sale, except the lands authorized to be sold under the special systems
named therein. That section is as follows:
SECTION 9. That hereafter no public lands of the United States, except abandoned military or other reservations, isolated and 'disconnected fractional
tracts authorized to be sold by section twenty-four hundred and fifty-five of the
Revised Statutes, and mineral and other lands .the' sale of which at public
auction has been authorized by acts' of Congress of a special nature' havinglocal application, shall be sold at public sale.

Here is an'express declaration by Congress of its- purpose to COntinLe in' force the special systems for the sale and disposal of the
-lands excepted from the operation of aid section, and a distinct
recognition and confirmation of the authority of the Commissioner
of the General Land Office to determine when any isolated tract of
public land, although subject to disposal under rights or claims
initiated in conformity with one' or more of the general land laws,
shall be offered for sale.
Applying these principles, we find nothing in the act of March 6,
1868, to indicate that it was the intention of Congress to withhold
from the Comihissioner the authority conferred by; section 2455,
Revised Statutes, to offer for sale any isolated and disconnected tract
within the limits described, and no sch interpretation can be given to
the statute mless it is so broad and explicit in its terms as to make'
the operation of the two statutes within the territory named irreconcilable, which does not appear, but, on -the contrary, each act can
perform its distinct functions within the sphere, as Congress designed
it should, without interference with the provisions of the other.
One act confers authority upon the officers charged with the supervision and disposal of the public lands to sell all lands covered by its
580-voL 35-06 M-27
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provisions at public sale to the highest bidder. The other restricts
the disposal of lands to qualified entrymen under one of the publicland laws to the exclusion of every other law under which inchoate
rights to the public lands may be acquired.
As to the lands in the odd-numbered sections excepted from the
grant to the railroad company, it was held that they were subject
to sale under authority conferred by section 2455, Revised Statutes,
at the inimnum price of $1.25 per acre, following the ruling in the,
case of Charles Tyler (26- L. D., 699), which. held that section 2455,
Revised Statutes, as amended by the act of. February 26, 1895,
operates to reduce the minimum price of isolated and disconnected
tracts in alternate reserved sections within the limits of a railroad
grant from two dollars and a half toone dollar and twenty-five cents
per acre.
At the time of the passage of the act of August 3, 1846, the fifth
section of which was incorporated in the Revised Statutes as section
2455, the iiinimnmi price at which the public lands could be offered
for sale, as provided by the act of April 24, 1820, was $1.25 per acre.
So that the act of August 3, 1846, merely conformed to the general
law in fixing the minimum price applicable to all public lands.
In the grants subsequently made. toi aid in the construction of
railroads the minimum price of all alternate reserved lands within
the limits of railroad grants was fixed at $2.50 per acre. These were
afterwards known as double-minimum lands and, when appropriated
by individuals, the amount to be paid or the quantity to be taken
is controlled by such valuation.
It thus became "the settled policy of the government to hold for
sale, at a price not less than double the minimum price of public
lands, all alternate reserved sections on the lines of railroads constructed with the aid of the United States." United States v.
Healey (160 U. S., 136, 139).
The provision in the act of April 24, 1820, that " the price at which
the public lands shall be offered for sale shall be one dollar and
twenty-five cents an acre," was carried in the Revised Statutes as,
section 2357, and the fixed policy of the government to hold reserved
lands in railroad limits at double the minimum price was recognized
by adding as a proviso to said section " that the pride to be paid
for alternate reserved sections of land along the lines of railroads
within the limits granted by any act of Congress shall be two dollars
and fifty cents per acre."
The law fixing the price of public lands is-general in its application, and every act providing for the disposal of the public lands
must be construed with reference to that section and administered
in conformity therewith, unless the statute is so broad in its terms
and so clear and explicit in its words as to show that it was intended
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to cover the whole subject and to supersede the provisions of section
The statutes seem to be so free from ambiguity as to leave no room
for doubt, but if any doubt has previously; been entertained it must'
be effectually removed by the- decision of the Supreme Court in
United States iV. Healey (160 U. S., 136) and in United States i.
Ingram (172 U. S., 327) , in which thelact of March 3, 1877, providing
for the disposal. of desert lands, was construed with reference to the
provisions of section 2357, Revised Statutes, the contention in both
cases being as to the price to be paid for lands in alternate reserved
sections within railroad limits, entered under the desert-land laws.
The act of March 3, 18i7, fixed the price of desert lands at $1.25
per acre, without condition or qualification, but the court held that
the act of 1877 did not supersede the proviso to section 2357 as to the
price to be paid for the land and that to hold that lands in alternate
reserved sections within railroad limits could be entered under- the
desert-land laws at $1.25 per acre would be to modify the previous
law by implication merely. It said that the proviso to section 2357
does not conflict with the act of 1877 as to the price to be paid for
desert lands, but that each has a separate and appropriate field of
"operation, the former regulating the price of desert lands reserved
to the United States along railway lines, and the hitter the price oP
desert lands not s located." United States . Ingram (172 U. S.,

331). 00:-'
The proviso to section 2357, fixing the price of lands in railroad
limits, is equally applicable to lands sold under section 2455, and'
both sections must be construed and administered as parts of the
same system. The mipimum price of lands in railroad limits is
fixed by section 2357, and that price must be paid in every case,
whatever may be the law under which they are disposed of, unless
express provision is otherwise made.
X
Such was the accepted construction of section 2455, as it was in
force prior to the act of February 26, 1895 (28 Stat., 687), amending
said. section, and prior t the decision in the case of Charles Tyler,
which held that the section as amended operates to reduce the minimum price of isolated tracts in Žailroad limits from $2.50 to $1.25
per acre and that it was the purpose of the- amendment to provide
a simple, comprehensive and exclusive plan for the public sale of
isolated tracts and to subject all such tracts to the same condition as
to price.
The effect of such construction is to leave the law as to the price
or valuation' of public lands in force whenever such lands are disposed of under any other law, except under section 2455, Revised
Statutes, but to reduce by force of the statute the price of doubleminimum lands if they are disposed of under that section.
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It is not apparent from anything contained in the amendment that
it was the intention of Congress to make the sale of lands under that
system an exception to- the rule that all public lands must be offered
for sale at the minimum p ricefixed by the general law. The entire
scope and purpose of the amendatory act of February 26, 1895,
was to define what are isolated and disconnected tracts, subject to
sale under said section. It operated as a limitation upon the power
of the Commissioner previously conferred by prohibiting the sale
of any land as an isolated tract under authority of said sectioni
until it has been subject to homestead entry for a period of three
years after the surrounding land had been entered, filed upon; or sold
by the government, and limited the rights of purchase by any one
:
person to one hundred. and sixty acres.
When the bill that became the act of February 26, 1895, was origanally passed by the House of Representatives, it contained the
-words, "for not less than two dollars and fifty cents per acre." -In
the Senate the words "two dollars and fifty cents" were stricken
out and " one dollar and tventy-five cents " inserted in lieu-thereof,
and as so amended the bill was passed. In the decision of the case
of Charles Tyler, this circumstance was accepted as. a confirmation
of :the viewthat the same condition as to price was intended to apply.
: in the sale of fail isolated tracts without regard to locality.
That action rather indicates a purpose to preserve the harmony of
the land system by continuing in full force the provisions of section
:2 3.57 as to all land sold tinder section 2455. The pfovision that it
shall be lawful to sell " for not less than one dollar and twenty-five
cents per acre " is retained, thus fixing the minimum in conformity
with the general law controlling, as to price, the sale of the puklic
lands under every system and leaving the proviso to that section in
full operation as to lands upon which the law has fixed a higler val-

uation.

:

Any other interpretation of the statute would violate the rule announced by the court in United States v. Healey, supra, directly
applicable to this case, that (page 147)-:
where two statutes cover, in whole or in part, the same matter, and are not
absolutely irreconcilable, the duty of the court-no purpose to repeal being
clearly expressed or indicated-is, if possible, to give effect to both. In other
words, it must not be supposed that the legislature intended by a statute to
repeal a prior one on the same subject, unless the last statute is so broad in
its terms and so clear and explicit in its words as to show that it-was intended
to cover the whole subject, and, therefore, to displace the prior statute.

In Thomas J. O'Donnell (28 L. D., 214) the rule announced in
Charles Tyler was followed without discussion. These cases, so far
as they hold that the price of an isolated tract of land in alternate
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sections within railroad limits is one dollar and twenty-five cents an
November
acre, are overruled.
The decisionl of the Department. of November 2, 1905, is hereby
recalled and vacated, and you will be governed by the ruling herein
announced.;
KIOWA, COMANCHE AND APACHE LANDS-ACT OF TUNE 5, 1906.

BENJAMIN F., ROBINSON.
Lands within the Kiowa, Comanche and Apache pasture reserve, opened to
settlement and sale under the provisions of the act of June 5, 1906, are not
subject to entry under the mining laws.

Secretary Hitchcoce to the (ommissioner of the General Land, Offiee,
(W. C. P.)
February7, 1907.
(F. L. C.)
.

Benjamin F. Robinson has appealed from your office decision of
January 3, 1907, rejecting his application for reclassification and to
purchase as minieral land- part of the SE. 4, Sec. 13, T. 2 S., R. 15 W.,
. M., Lawton, Oklahoma, land district.
The land involved is Within the Kiowa, Comanche and Apache
pasture reservation opened to settlement and sale under the provisions
of the act approved June 5, 1906 (34 Stat., 213). In the President's
proclamation of September 19, 1906 (35 L. D., 238), it was declared
that the lands in said pasture reserve would be opened to settlement
and dispositiont under the provisions of said act of June 5,1906,
"and under the rules and regulations adopted by the Secretary of
the Interior at such time and in such manner as the said Secretary of
the Interior may fix and prescribe." Rules and regulations were
adopted October 19, 1906 (35 L. D., 239), wherein it was prescribed
that all of said lands should be disposed of under sealed bids to the
highest: bidder. The: act of June , 1906, provides that these lands
shall be opened to settlement by proclamation of the President and
be disposed of upon sealed bids or by public auction, at the discretion of the Secretary of the Interior, " to the highest bidder under the
provisions of the homestead laws of the United States and under the
regulations adopted b the Secretary of the Interior, and such pur-.
chaser must be duly qualified to make entry under the general honestead laws." The money arising from the sale is to be placed to tie
credit of the Indians. The lands are to be sold at not less than $5.00
per-acre; one-fifth to'bepaid at the time the bid is made and the
balance in four equal annual installments.
Robinson claims that the lands applied for by him contain valuable deposits of building stone and are therefore subject to entry

E
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under the provisions of August 4, 1892 (27 Stat., 348), which authorizes the entry of land chiefly: valuable for building stone under the
placer mining laws, and that there is nothing in the act of June 5,
1906, that takes these lands out of the provisions of said act of 892
or that requires that they be disposed of under the homestead laws.
This question was carefully considered when the regulations of
October 19, 1906, were in process of preparation and it was then
decided that the provisions of the at of 1906 excluded these lands
from the provisions of the mineral laws and therefore it was provided
that neither the nonmineral nor nonsaline affidavit would be required
of applicants who entered these lands. Upon further consideration
the Department is satisfied that the correct conclusion was then
-reached. The act of 1906 specifically provides that all these lands
shall be disposed of under the provisions of the homestead laws at
not less than $5.00 per acre, payments to be made in installments.
These provisions all controvert the theory that it was intended that
any of said lands-should be subject to entry uiider mineral laws.
The decision of your office, affirming that of the local officers rejecting this application for the reason that " these lands are only suject to entry under the act of June- 5, 1906," is affirmed.

SOEDIERS' ADDITIONAL ENTRY-EFFECT OF INVALID ENTRY OF RECORD-SUBSTITUTION OF RIGHT.
FREDERICK L.

GILBERT ET AL.

An entry under section 2306 of the Revised Statutes, although allowed upon an
invalid soldiers'. additional right, while of record segregates the land, and
no rights are acquired under a subsequent application covering the same.
land which will prevent the substitution of a valid right as a basis for the
entry.

.SecretaryHithhoc -to the Cozmissioner of the General Land Offce
(F. L. C.)

January 12, 1907.

(E. 0. P.)

Mary E. Coffin, assignee 6f Frank Mitchell, administrator of the
estate of Jonathan Wood, deceased, has filed motion for review of
departmental decision of October 31, 1906, directing that Frederick
L. Gilbert and Edwin T. Buxton be allowed to substitute a valid
right under section -2306 of the Revised Statutes, to support the entry
-of Samuel V. Gilbert, allowed March 21, 1905, for lot 6 and the NW.
SW. 4, Sec. 5, T. 62 N., R. 1 W.,. Duluth land district, Minnesota,
upon which final certificate issued May 2 1903.
The entry in question Was based upon a right asserted -by Samuel
V. Gilbert, as asignee of Adaline Hall, widow of Martin C. Hall.
The death of Samuel V. Gilbert, April 28, 1903, is alleged. Prior
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thereto he transferred to Frederick L. Gilbert and Edwin T. Buxton
all his rights under his said application, which had not been allowed.
Said entry was suspended May 20, 1905, because of its alleged fraudulent character, though so far as the record now discloses the .same
has never been finally canceled, probably for the reasoff that the said
transferees applied, January 3, 1906, to substitute a valid right for
the one alleged to be fraudulent.
October 9 1905, more than two years after the allowance of the
entry of Samuel IT. Gilbert, Mary E. Coffin applied to enter said
tracts under the- provisions of said section 2306, which application
was, as stated by your office, received as a junior application and held,
subject to the rights of Samuel V. Gilbert.
Counsel for Coffin now contends in support of the pending motiol,
that the Department failed to consider the adverse claim initiated by
the filing of her application, and, relying upon unreported departmental decisions of September 7, 1906, in the case of Northern
Pacific Railroad Company v. C. P. M'aginnis and Northern Pacific
Railroad Company . John G.; Ryding, decided June 23, 1906,. asserts
that it was error to allow said substitution in the face of such adverse
claim. An examination of the record discloses that the departmental
decision complained of vas rendered upon the appeal of the trailsferees and that no brief was filed on behalf of Coffin bringing the
matters now set up as basis for the pendiilg motion to the notice of
the Department. Neither does it appear that Coffin had notice of
said appeal. In the event she was entitled thereto the contention of
counsel for the transferees that said motion should be dismissed can
not be sustained.
In the opinion of the Department, Coffin was not a party properly
before the Department and entitled to notice of said appeal. To sustain this finding the distinction between the cases cited and relied
upon by Coffin and the oe under consideration must be carefully
noted. It is clearly marked and the facts upon
hich the cited
decisions rest disclose a material and fundamental difference in this,
that in said cases the entry had not been allowed at the tinie of the'
filing of the adverse application or at the date of the application to
substitute, while in the present case there was at such time and, so
far as the record shows, is now, an entry of record. At the date
Coffin's application was presented the land applied for was segregated by the record entry of Samuel V. Gilbert and it was error
on the part of the local officers to accept and hold the same " as a
junior application." It should have been rejected.
It is a velLsettled principle that lands embraced in an entry of record are
not subject to further disposition, and that an application to enter the same
confers no rights upon the applicant.
United States v. Puget Mill: Co., 13
L. D., 386, 387.]
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This doctrine is well settled and the fact that the record entry may
have been erroneously allowed or that it was invalid does not alter
the case. Ludwig May (13 L. D., 297) ; Clancy et al. v. Hastings &
Dakota Ry., on review (20 L. D., 135, 136);; Gallagher v. Jackson
(ib., 389).I Had Coffin begun proceedings against the record entry
prior to the filing of the application to substitute and prosecuted the
same to a successful termination and thereby acquired the status of a
successful contestant, she would have been in position to assert the
right now claimed by her (Cooke v. Villa, on review, 19 L. D., 442),
but she took nothing by the mere filing of her application.
The rule laid down iii the cases cited and relied upon by counsel
for Coffin grows out of the practice: prevailing in the case of applications of this character. The local officers being without authority to
act upon them they are permitted to accept thei when presented
prior to the allowance of entry by your oce and all rights thereunder attach in the order of the filing of the respective applications
in the local office. It would therefore be manifestly inequitable in
* those cases where applications were properly filed and accepted to
permit a substitution of rights to the prejudice of the rights 'of applicalts attaching subsequently to the filing of the original application
but prior to the filing of. the application to substitute another right
in lieu thereof, and the broad language used in departmental deci* sion in the case of Robeson T. White (30 L. D., 61, 63), went beyond
* the question' there presented and is not to be accepted as the rule
applicable in cases where.the first application is in fact invalid and
adverse rights have attached prior to the filing of: an application for
substitution, where each of the respective rights asserted is based
tupon naked applications independent of any superior or controlling
equity. But after entry has been allowed by your office, until the
same is canceled no rights are gained by the filing of other applications therefor and the local officers should refuse to accept them.
Ludwig May (13 L. D., 297).
It follows therefore that Coffin gained no rights by the filing of
her said application and it was error on the part of the local officers
to accept the same. The case is one solely between the government
and the claimants under the record entry and there can be no qdestion respecting the authority of the Department in such a case to direct the cancellation of the record entry upon such terms as equity and
justice may demand, and in the absence of bad faith on the part of
the applicant or the present parties in interests their rights should
be protected. Joseph W. Jones (9 L. D., 1195). If the same end can
be attained by substitution of. a valid right' for one found to be. defective, without actual cancellation of the record entry, there appears
:to be no reasonable objection thereto.
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The motion for review i accordingly hereby denied. The application of Coffin as to the tracts in question will be finally rejected and
the directions contained in the departmental decision complained of
carried into execution.
APPLICATION TO ENTE-EXECUTION-QUALIFIICATIONS
APPLICANT.

OF

MARTA HENRIKSEN.

The mere execution of an application to' make homestead entry confers no
rights up6n the applicant, and where an application was executed by an
umnarriedwoman, but was not filed until after she had become disqualified
to make entry by reason of her marriage, entry thereon can not be allowed.

Secretary Hitchcock to the Commissioner of the. General Land Office,
(FL. C.)
February 11, 1907.
(E. 0. P.)
Marta Henriksen, a married woman, former]y Marta Henriksen,'
unmnarried, has appealed to the Department from your office decision
of April 20, 1906, rejecting commutation proof offered in support
of her homestead entry made July 19, 1901, for the SE. 4 NW. Sec; 17, T. 150 N., R. 70 W., Devils Lake land district, North Dakota,
and holding said entry and final certificate issued thereon for cancellatioi.
* The entry in question was allowed under the provisions of section.
61 of the act of March 2, 1889 (25 Stat., 854), as additional to ax
former entry made by appellant for the E.
SE. , Sec. 9, same
township and range, in support of which commutation proof was
submitted June 4, 1901f

The application for the entry in question was executed before the'
clerk of the court of Wells county, North Dakota, July 16, 1901, two
days before the same was filed in; the local office and three days
-before entry was actually allowed b it. The same day -the said.
application weas ereeuted applicant was married to Halvor: Henriksen who at that time had an unperfected entry of record, upon which
final proof was submitted April 7, 1903. No settlement upon the
land last entered by her prior to entry is alleged, and in commutation
proof testimony ad the affidavit filed therewith it appears no settlement was established on the land prior to the fall of 1901, and possibly not until after the submission of final proof by her husband, on
the land covered b his homestead entry, April , 1903.
Counsel for claimant contends that her application to enter having
been eecuted prior to her marriage, though not filed nor her entry
allowed until afterwards, her right should be determined as of the
date of the execution of her application, at which time she W.as quali-
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fied to make the entry in question.' While the statute permits the
execution of the affidavits and papers required in connection with a
homestead entry before certain officers other than the register and
receiver, it gives no effect to applications thus executed until actually
filed or tendered for filing in the proper local land office.. The mere
execution of an application to enter confers no rights upon the applicant. The right attaches only when the entryman has performed all
the acts necessary to be done by him to segregate, the land from the
unappropriated public domain. The execution of the required application to enter before a qualified officer residing at a distance and the'
transmission of the same to the local land office is solely at the risk
of the applicant, whose rights thereunder attach only upon receipt
thereof by the local officers.
It is clear that at the date of the receipt of Henriksen's application
at the local office she was disqualified to make homestead entry under
the provisions of section 6 of the act of March 2, 1889, supra. The
act of June 6, 1900 (31 Stat., 683), in no manner relieves the claimant from the effect of her disqualification under the circumstances,
disclosed, as she bases her right upon a naked application and not
upon settlement upon the land prior to entry (Sarah J. Walpole, 29
"
L.-I), 647). .
The decision appealed from is accordingly hereby affirmed.

'MINING CLAIM-SALINE LANDS-IMPROVEMENTS.

LOVELY PLACER CLAIM.

It is only with respect to the actual production of salt, by the usual processes,
that a saline spring or deposit may be regarded as within the purview of
the mining laws; and the installation, upon a mining claim containing
saline springs, of bath houses and appurtenances and. the use of the water
for bathing purposes is not in any respect or feature mining, and those
utilities an not be regarded as in any sense mining iprOvements.

Secretary Hitchcock to the Commissioner of the General Land Office,
(F. H. B.)
February13, 1907.
(F. L. C.)
This is an appeal by. Henry Lovely from. the decision of your
office of September 20, 1905, whereby he was allowed sixty days from
notice within which to show cause why his entry (No. 41, March 20,
1905) for. the Lovely placer mining claim, survey. No. 591, Juneau,
Alaska, should not be canceled, inasmuch (among other things) as
it is made to appear 'from the record that the, object of the placer
claim is not the production of salt therefrom, but that the claim is
used as a sort of health resort where atients may enjoy the benefit
of the saline baths there provided.
The descriptive report embraced in the transcript 'of the field notes
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of the %urvey, and in the course of which it is stated that "there are
four buildings on the premises described in the foregoing field notes,
three of which are bath houses and one a blacksmith shop," includes
the following paragraph:
The surface work consists of one trail about 1200 ft. long and 5 ft. wide,
well constructed and corduroyed. There. are two principal springs as shown
on the plat and given in the field notes, which have been thoroughly cleared
and connected with the bath houses by conduits. About
acre of ground in
the vicinity of upper bath house has been cleared of timber and brush. Bath
houses built by-claiant:

The only material question raised by the appeal is embodied in the
first assignment of error, which is directed to the above-stated objection taken by your office to the placer entry.
The location was hiade under authority of the act of' January 31,
1901 (31 Stat., 745), "extending the mining laws to saline lands,'
whereby the unoccupied public lands containing salt springs, or deposits of salt in any form, and chiefly valuable therefor, are made
subject to location and purchase under the provisions of the law relating to placer-mining claims.
In the recent case of Territory of New Mexico (35 L. D., I) the
legislation covering the public saline lands was reviewed, with particular reference to the character of the springs and deposits in conternplation- thereunder, and their intended utilization as manifested
in the legislative policy was remarked..
'Adding to those special considerations the well known purpose
reflected in the general mining laws, and the condlusion seems plain.
The primary and principal purpose of those laws is the developmient
bof the Mineral resources of the public domain, by adequate rewards
to the individual explorers, for the general good and benefit. Salt
is a commodity of universal culinary and table use, and the Depart*ment is without doubt that it was principally in that view that the
legislation upon the' subject was enacted. Only with respect to the
actual produetion of salt, by the usual processes, could a saline spring
or deposit be consistently regarded as within the purview of the mining laws.
The installation of bath houses and appurtenances, to which the
salt water of the springs is led by conduits and there used for bathing purposes, can not be said to be in any respect or feature mining,
and those utilities can not be regarded as in any sense mining improvements.
A further objection to the entry lies in the non-collformity of the
claim to the system of the public-land surveys and rectangular subdivisions. Roman Placer Mining Claim (34 L. D., 260) and decisions cited in that case.
* Upon these considerations the entry must be canceled, and, with
this modification, the decision of your office is affirmed.
-
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CHIPPEWA INDIAN LANDS-WITHDRAWAL-ACT

OF JUNE 21,: 1906.

CIRCULAR.
-

DEPARTMENT OF THE INTERIOR,
GENERAL LAND OFFICE,

Washington,
f:
1. C., Feb6ruary 15, 1907.
Registers and Receivers,
Cass La/ce, Croolkston, and DulutAh, M1linnesota.
GtNTLEIWEN: By departmental order of November 10, 1906, all of
the unsold lands ceded by the Chippewa Indians in the State of Minnesota are withdrawn' from sale, ocdupation, or any disposition whatever, pending the completion of the drainage survey authorized by
act of Congress, approved June 21; 1906 (34 Stat., 325, 352).
The: withdrawal made under the above order does not defeat or
adversely affect any valid entry, location,.or selection which segregated and withheld the lands embraced therein from other forms of
'appropriation at the date of such withdrawal; and all entries, selections, or locations of that character should be permitted to proceed to
patent or certificatioll upon due proof of compliance With the law
in the same manner and to the same extent to which they would have
proceeded had such withdrawal not been made, except' as to lands
needed for construction purposes and concerning which you may be
otherwise directed.
Any entry embracing lands included within such withdrawal may
be contested ad canceled because of entryman's failure to: comply
with the law or for any other sufficient reason, and any contestant
who secures the cancellation of such entry and pays the land office
fees occasionied by his contest will be awarded a preferred right of
making etry in' the event said order of withdrawal is revoked and
the land restored to entry under 'existing laws; provided, that if leg-islation is enacted by Congress directing the manner of disposition
of the-lands involved, the preference right of entry will be subject
thereto.
* When any entry for lands em braced within said withdrawal is
canceled by. reason of contest, or for any other reason, such lands become subject immediately to such withdrawal and' cannot, thereafter,
so long as they remain so vithdrawn, be entered or otherwise appropriated, either by a successful contestant or any other person; but
you will -make proper notes on your records and notify the contestant of the cancellation, the withdrawal of said lands and the
suspension of his right of entry. In case of revocation of said order,
you will notify each contestant who has gained a preference right
that the lands involved have been released from such withdrawal
and made subject to entry and that he will be: allowed thirty days
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from notice to enter said lands under the terms and provisions of theorder of restoration.
W. A. RICHARDS,
Very respectfully,
onmzssiower.

*;'

Approved:

E. A. HiITcncocx, Secretary.

VALENTINE SCRIP-ASSIGNMENT IN BLANDI-OWNERSHIP.
FREDERICKR

W.

;

MCREYNOLDS.

The owner of Valentibe scrip may by an assignment il blank and delivery of
the scrip convey all his right, title, and interest in the same to the lawful
possessor, who may thereafter insert his name ii the assignment; and
while the land department niay, before approving the location of such
scrip, require the locator to show that he is the true and lawful owner
thereof, such requirement should not be made in advance of location.

Secretary Hitchcock to the Conm"mssioner of the CeneraZ Land Ofce,
(E. F. B.).
February 18, 1907.
(F. L. C.)
This appeal is from' the action of your office of November 30, 1906,
holding that Valentine scrip No. 2,288 E, for forty acres, purporting
upon its face to bet the property of Frederick W. McReynolds, as
assignee of W. C. Hill, can not be located and the assignments can
not, be approved unless a full explanation of the assignment presumably executed ln blank be given, showing by whom delivery of
the-scrip to McReynolds was made.
This scrip had been located and the location was rejected by your
office on the ground that no affidavit of non-occupancy of the land
located had been filed. The locator; thereupon requested the delivery of the scrip,; but did not invoke the ruling of your office' as to the
validity or non-validity of the assignments or that they'be approved.
Exception is taken to your ruling by appellant upon the ground
that it raises the question as to whether or not the owner of a piece
of Valentine-scrip which has been assigned in blank and so delivered
to him has the right to insert his name in said assignment."
*

The Department does not understand from the decision that it was

intended to hold that the owner of Valentine scrip may not by an
assignment in blank and delivery of the scrip convey all his right,
title, and interest in the same to the lawful possessor, who may thereafter insert his name in the assignment. If it was intended so to
hold, it was error.:
When the scrip is located your office may before approving the
location require the locator to show that he is the true and lawful
owner of the scrip, if you have any reason to doubt the 6ona fides of
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the transaction by which the locator caine into possession of the scrip,
but such doubt should not arise simply from the fact that the assignment was made in blank, and the lcator's name was thereafter inserted, and such requirement should not be made in advance of location. McDonald i. Hartman (19L. D., 547, 563).
The scrip should be delivered to. appellant without condition.

HOMESTEAD-SECTION 2, KINIKAID ACT-" OWN AND OCCUPY."

LIBOLT

. SNIDER.

The term "own and occupy" as employed in section 2 of the act of April 28,
1904, referring to those entitled to a preference right to enter contiguous
land under that section, is held to mean such possession of and dominion
over the. land embraced in an entry as is required by the provisions of
the general homestead law; that is, such residence on the land entered as
would defeat a contest based upon a charge of abandonment.

Secretary Hitchcock to the Commnssioner of the General Land Office,
(E. 0. P.)
(F. L. C.)
February20, 1907..
Martha Libolt has appealed to the Department from your office
decision of January 30, 1906, affirming the action of the local officers
dismissing her contest against the homestead entry of Cyrus 0.
Snider, made July 14, 1904, under the provisions of section 2 of the;
act of April 28, 1904 (33 Stat., 547), for lot 4, SE. SE. 1, Sec.. 23,
lots 1, 2 and W. SW. 4, Sec. 24,.T. 35 N., R. 19 W., O'Neill land
district, Nebraska.
Contest is- based upon the ground .that a portion of the land described 'is subject to the preference right. conferred upon contestant
by the second proviso of section 3 of said act (supra).
Libolt made entry September 25, 1900, for lots 3 and 4, N. I SE.
Sec. 24, T. 35 N., R. 19 W., and July 24, 1904, made application to enter the SW. , lots and 2, Sec. 24, and lot 4, Sec. 23, which application was rejected because f conflict with the prior entry of Snider.
She then instituted her contest.
Two hearings have been had before the local officers and from the
testimony submitted thereat it is clearly established that contestant
had never, prior to the allowance of Snider's second entry, established and maintained a residence on'the land embraced in her original entry to the exclusion of a home elsewhere. In other words,
she had failed to meet this essential requirement of the homestead
law. It is asserted, however, that contestant complied with the
law as she understood it and- should, therefore, be given favorable
consideration. The Department is 'without authority to overlook
the plain provisions of the homestead- law and it would be grossly
4
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inequitable to favorably consider such a plea to the direct injury
of one whose rights would thereby be disturbed.
Counsel for contestant contends that it is not essential to the
C
assertion of the preference right claimed by Libolt that she should
have resided upon the land at the date of the passage of said act of
April 28, 1904, supra, or at tle date of the filing of her application.
He asserts that the words own and occupy" used in the statute do
not warrant the construction placed thereon by your office.
In the administration of this statute the Department has uniformly
construed the words " own and occuip)y " to mean such possession of
and- dominion over the land embraced in an entry as is- required by
the provisions of the general homestead law.s The term Ioccupancy,
thus considered, means nothing short of such residence on the land
entered as would defeat a contest based upon a charge of abandonment. (Graves v. McDonald, 34 L. D., 527.)
Contestant has not, upon the showing made, brought herself within
the. provisions of said section 2, and her contest: was therefore
properly dismissed. The ation of your office is accordingly hereby
affirmed.
The record discloses that Snider had, prior to Julle 5, 1900, made
-and relinquished a homestead entry and that with his application
LXpon which his present entry was allowed he failed to file a sufficient
affidavit showing that said entry was not relinquished or abandoned
for a consideration, etc., as required by the act of April 28, 1904 (33
Stat., 527), which, as construed by the Department, is a modification of the act of June 5, 1900 (31 Stat.,9267). All applications to
enter filed subsequently to the passage of the former act can only be
allowed subject to the provisions of the act of June 5, 1900, supra,
as modified by the act of April 28, 1904, .supra. (Cox v. Wells, 33
L. D., 657.) The attention of your office is called to this feature of
the case to the end that appropriate action may be taken with respect
to the entry of Snider.
T:
PHOEBE

N. BuCKMAN.

Motion for review of departmental decision of October 19, 1906,
35 L. D., 253, denied by Secretary Hitchcock, February 20, 1907.'

FOREST RESERVE-INDIAN

LANDS-ACT OF JUNE 11, 1906.

The lands ceded by the Blackfeet Indians under the agreement ratitied by the
* : act of June 10, 1896, and subsequently included within the Lewis and
ClarkiXe forest reserve, are subject to the provisions of the act of June 11,
1906, relating to the entry of agricultural lands within forest reserves.
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Secretary Hitchcock to the Secretary of Agriculture, February 21,
(W. C. P.)
1907.
(F. L. C.)
By letter of February 7, 1907, the Assistant Commissioner of the
General Land Office informs this0 Department that he is in receipt
of a letter dated January 2, 1907, from the Acting Forester of your
department, "desiring to know whether, or not the lands ceded by
the Blackfeet Indians, described in said act June 10, 1806, 29 Stat.,
353, 358, will be formally opened to settlement and entry under the
provisions of the homestead laws as modified by the act of June 11,
1906 (34 Stat., 233).".
The land office is of opinion that the 'act of 1906 is a general declaration of intention by Congress to dispose of agricultural lands in
all forest reservations, other than those specifically excepted from its
operation, regardless of the method bv which they were included in
the reserve, and regardless of what laws were applicable to the lands
prior to such inclusion, and that it is applicable to agricultural lands
in the ceded portion of the Blackfeet Indian reservation, 'and that
they can be listed and disposed of inder the provisions of said act.,
The act of 1896, supra, approving the agreement with the Indians
belonging on the Biackfeet reservation, by: which a portion of that
reservation was ceded to the United States, provided thatthe lands so srrendered shall be open to occupation, location, and purchase
under the provisions of the mineral land laws only, subject to the several articles of the foregoing agreement.

These lands inquired about are within the boundaries of the Lewis
and Clarke forest reserve as defined by proclamation of June, 9, 1903,'
(33 Stat., 2311). The agreement with the Indians reserved to them
the right to cut and remove from the ceded lands wood and timber;
for agency and school purposes and for their personal uses and alsot
the right to hunt upon the ceded lands and to fish in the streams
thereof, so long as thev remain public lands of the United States, and
those rights were specifically recognized and protected in the proclamation including a portion of the ceded lands in a forest reserve.
The act of 1906, supra, authorized the Secretary of Agriculture tol
ascertain as to the location and extent of lands within permanent or
temporary forest reserves, except in certain counties in California,
which are chiefly valuable for agriculture and whieh may be occupied
for such purposes without injury to the reserve, and which are not.
needed for public purposes, and file lists thereof With the Secretary'
of' the Interior, with request that the lands "be opened to entry in
accordance with the provisions of the homestead laws and this act."
It then provides that the Secretary of the Iterior shall declare said
lands open to homestead settlement and entry in the manner therein
prescribed.
The expression in the land office letter "regardless of the methods
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by which they became included in the reserve," would seem to indicate
a doubt as to the regularity of the proceedings establishing this
reserve. The proclamation does not, however, disclose any such
irregularity or lack of authority in the premises. The act of March
3, 1891* (26 Stat., 1095), authorizes the President to set apart " public
lands wholly or in part covered with timber or undergrowth," as public reservations. These lands, immediately:upon the extinguishment
of the Indian right therein, became a part of the public domain. The
Indians were paid for their rights and have no interests left, except
those specifically reserved at the time of the cession and protected by
the proclamation of 1903, and have no interest in the proceeds to be
derived from the sale or disposition thereof. That is, there is no
question of trust involved. Neither had these lands been devoted to
or set aside for any public purpose or use prior to the proclamation
of June 9, 1903. They were at the.date of that proclamation "public
lands" within the meaning of those words as used in the act of 1891,
and therefore subject to inclusion within a forestreserve.
The act of 1906, supra, as of general application, save in the territory specifically excepted from its operation, and this reserve is not in
that territory. Congress must have been aware that these lands, 'and
probably others, were not subject to homestead entry before inclusion
in forest reserves, but made no exception in respect of them. The
executive is not permitted to read into the law an exception.
This Department concurs in the conclusion of the General Land
Office that the act of June 11, 1906, operates upon the lands ceded by
the Blackfeet Indians and subsequently embraced in the Lewis'and
Clarke forest reserve.
HOMER GuERRY.

Motion for re-review of departmental decision of November 17,
1906 (adhered to on review, January 31, 1907), 35 L. D., 310 and 399,
denied by Secretary Hitchcock, February 21, 1907..
OKLAHOMA LANDS-PASTURE

RESERVE NO. 3-RECEIVER'S RECEIPTS
CIRCULAR.

IDEPARTMENT OF THE INTERIOR,
GENERAL LAND

OFFICE,

Washington, D. C., February 21, 1907.
Register and Redeiver, La'wton, Oklahoma.
GENTLEMEN: Rule 5 of. the rules and regulations adopted September 1, 1906 (35 L. D., 139), in regard to Pasture Reserve No. 3, in
your district, is amended to read as follows:
When any lessee presents a proper application and makes the advance payment on the purchase price, the receiver will issue to him a receipt therefor on
580-VOL 35-06 M-28
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the blank form herewith transmitted; but no filal certificate will be issued
until all of the purchase price has been paid. The receipts issued by you should
bear new serial numbers beginning with number 1, and a receipt bearing the
current number and date should be issued at the time each of the deferred payments is made on the tract of land described in the first receipt reference being
made on the paper to the number of the first receipt.

Very respectfully,
W. A. RICHARDS, ConMi8ssione7.
Approved:
E. A. HITCHCOCK, Secretary.

MINING CLAIM-APPLICATION FOR PATENT-OATH BY AGENT-ACT OF
JANUARY 22, 1880.
CROSBY AND OTHER LODE CLAIMS.

There is no authority of law for an agent to make oath to an application for
patent to a mining claim, except under the act of January 22, 1880, which
provides for such oath by an agent only where the applicant is not at the
time a resident of or within the land district where the claim applied for is
situated; and where an agent makes oath to an application for mineral
patent under conditions not within the terms of said act the application
and proceedings thereon are invalid, and the invalidity can not be cured by
filing a new application sworn to by the applicant, nor can entry allowed
*
upon such invalid application and proceedings be submitted to the Board
of. Equitable Adjudication under sections 2450 to 2457 of the Revised Stat-

utes.

Secretary Hitchcock to the Commissioner of the General Land Offiee,
(F. L. C.)
February 28, 1907.
(G. N. B.)
March 28, 1905, upon n application for patent to the Crosby
Illinois, and Emerald lode mining claims, survey No. 17, Seattle,
Washington, filed in the name of David Kellogg, on behalf of
Michael Earles and William Pigott, and sworn to by Kellogg and
not by the applicants, or by either of them, entry was allowed by the
local officers embracing said claims.
When the record came, in due course, to be examined by your office
it was found to appear therefrom that at the time the application
for patent was filed both the applicants were residents of the Seattle
land district, wherein the mining claims are situated, and in view
thereof, on August 2, 1905, your office directed that the applicants
be called upon to explain why their application for patent had been
sworn to by an agent and not by themselves.
The call was.accordingly made and by way of answer thereto the
applicants filed their joint affidavit wherein they undertake to explain why Kellogg was appointed their agent to look after the patent
proceedings, but they do not aver that they were non-residents of or
were without the land di trict at the time the application for patent
was filed.
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* By decision of October 13, 1905, your office found the showing to
be insufficient and held the entry for cancelation.
The applicants have'-appealed to the Department.
It is not disputed that the applicants were residents of and within
the Seattle land district when the application for patent was filed,
and in the disposition of the case that matter must be accepted as a
settled fact.
*It is contended in the first place that the omission of the applicants to swear to the application for patent does not render the patent
proceedings void as a whole, but merely defective, and that the de-'
fect is one which may be cured by filing a new and properly executed
application, nun pro tune.
Prior to the act of January' 22, 880 (21 Stat., 61), the only -authority for the execution and filing of an application for -mineral
patent was contained in section 2325 of the Revised Statutes, which
provides that any' person, association, or corporation, authorized to
locate a mining claim, having claimed and located a piece of land
for mining purposes, and having in respect thereof fully complied
with. the mining laws, may file in the proper land office an application, under oath, for patent to such mining claim.
This provision, from its earliest history, has been uniformly held by
the land department to mean that the required oath must be by the

Iapplicant.

(Sickels' Mining Laws and Decisions, p. 84; Topsy Mine

7 C. L. O., 20; Mining Regulations of 1872 and 1881, especially
paragraph 31; Mining Regulations of 1901, 31 L. D., 474, 481, particularly paragraph 41.)
By the act of 1880 section 2325 was amended by adding thereto the
following words:
Provided, That where the claimant for a patent is not a resident of or within
the land district wherein the vein, lode, ledge, or deposit sought to be patented
is located, the application for patent and the affidAvits required to be made in
this' section by the claimant for such patent may be made by his, her, or its
authorized agent, where said agent is conversant with the facts sought to be
established by said affidavits.
I

It was not 'until this amendatory act was passed that an agent
could make the oath to an application for mineral patent in any
eyent; and under the amendment, according to its explicit terms, an
agent can make' such oath only in a case "where the claimant for
patent is' not a resident of or within the land district." wherein the
claim sought to be patented is located. The provisions of the section
and of the amendment, construed together, are so plain as to leave
little room for construction. The original provision is general, and
prior to the amendment was applicable to all cases. The amendment
provides that under certain conditions the application for patent may
be made by an authorized agent instead of by the applicant himself
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as under the: original provision. These conditions are stated in
specific terms, and unless they exist in a given case there is no authority for an agent of the applicant in such case to make oath to the
application for patent.
Under the facts of this case the application for patent having been
sworn to by one having no authority under the statute to make the
oath, must be treated as though it had never been sworn to at all.
There was no' more authority for filing the application under the
oath of an agent than there would have been 'if the amendatory act
had never been passed. The application, therefore, was invalid for
any purpose, and the proceedings had upon it were necessarily equally
invalid and of no avail. The invalidity is fatal to the application
and to the subsequent proceedings'(Rico Lode, 8 L. D., 223), and it
can not-be cured, by filing after entry a new application sworn to
by the' applicants.
A further and alternative contention is that the entry should be
submitted for equitable consideration and action under sections 2450
to 2457, inclusive, of the Revised Statutes.
Entries directed by those sections to be decided " upon principles
of equity and justice as recognized in courts of equity " are only those
entries'" where the law has been substantially complied with, and
the error and informality arose from ignorance, accident or mistake
which is satisfactorily explained." In this case, in the filing of the
application for patent, the law was not substantially complied with
and the omission is not one that may be denominated a mere " error
or'informality.'7 In fact, in this respect, the law was not complied
with at all. The case therefore does not come within the provisions
of the sections referred to. See Alaska Placer Claim (34 L. D., 40).
The decision of your office is affirmed, without prejudice, however,
to the right of the applicants to begin patent proceedings de novo.
The attention of your 'office is called to the fact that the improvements certified by the surveyor-general to be for the benefit of the
Emerald Claim do not seem to be sufficient to satisfy the statutory
requirement.
PROOFS, AFFIDAVITS, OATHS-EXECUTION
OF COURTS.

BEFORE DEPUTY CLERKS

INSTRUCTIONS.
DEPARTMENT OF THE INTERIOR,

GENERAL LAND OFFICE,

Washington, D. 0., March 1, 1907.
Registers and Reueivers, United States Land Ofices,
SIRS: You are directed not to receive proofs, affidavits or oaths of
any kind whatsoever required to be made by applicants and entry-
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men under the homestead, pre-emption, timber culture, desert land,
and timber and stone acts, executed and sworn to after May 1, 1907,
before deputy clerks of courts.
Very respectfully,
W. A. RICHARDS, Commissioner.
Approved:
E. A. HITcHCocK, Secretary.

ALASKAN

LANDS-ALLOTMENTS TO INDIANS
MAY IT, 1906.

OR ESKIMOS-ACT

OF

CIRCULAR.
DEPARTMENT OF THE INTERIOR,
GENERAL LAND OFFICE,
WVASHINGTON, D. C., February11, 1907.
REGISTER AND RECEIVER)

-

Juneau, Alas/ca.
SIRs: The act of May 17, 1906 (34 Stat., 197), provides:
That the Secretary of the .Interior is hereby authorized and empowered, in
his discretiqn and under such rules as he may prescribe, to allot not to exceed
one hundred and sixty acres of nomineral land in the district of Alaska to
any Indian or Eskimo of full or mixed blood who resides in and is a native
of said district, and who is the head of a family, or is twenty-one years of age;
and the land so allotted shall be deemed the homestead of the allottee and his
heirs in perpetuity, and shall be inalienable and nontaxable until otherwise provided by Congress. Any person qualified for an allotment as aforesaid shall
have the preference right to secure by allotment the nonmineral land occupied
by him not exceeding one hundred and sixty acres.

Appropriate forms for the use of applicants under this act have
been prepared and are herewith transmitted.

The application must be signed by the person applying, but need
not be sworn to. If the signature is by. mark, the same must be witnessed by two persons.
The affidavit must be sworn to by the person applying, and if
claiming under the preference right clause the date of the beginning
of his occupancy must be given, and its continuous nature stated.
The corroborative affidavit must be signed by two witnesses, who
may be Indians or Eskimos. The nonmineral affidavits must be
signed by the person applying.
The affidavits may be sworn to before any officer authorized to
administer oaths and having a seal. If the application is made by a
woman she must state in her affidavit whether she is single or married, and if married must show what constitutes her the head of a

438

DVCISIONS RELATING To 'SE PUBLIC LANTS.

family, as it is only in exceptional cases that a married woman is
entitled to an allotment under this act.
You will give a separate series of numbers to allotments made
under this act, placing the same upon abstracts, and forward to this
office with your regular monthly returns.
You will assist the applicants in any feasible manner, and as the
act makes no provision for any fees for filing you will make no
charge in any of these cases.
The allotments when found correct in form, and without valid
adverse claims, will be placed on a schedule which will be submitted
to* the Department for approval, and thereafter, as no provision is
made for issuing patents, the same will be kept on file in this office.
As the act seems to intend that allotments may be made for unsurveyed lands you will require, in such cases, as accurate a description
as possible, by metes and bounds and natural objects, of the lands
applied for. The lines must be run, unless bounded by bodies of
water of sufficient size to make the meandering of the same evidently
necessary, north and south, and east and west.
Very respectfully,
W. A. RICHARDS,
Commissioner.

Approved:
E. A. HITCHCOCK,
Secretary.

APPLICATION FOR ALLOTMENT OF LANDS IN ALASKABY NATIVE
INDIANS OR ESKIMOS.
(Act May 17, 1906, 34 Stat., 197.)
LAND OFFIcE AT -----

190_.
Application No.
_
do hereby apply to have allotted to me,'I, _____ …of
---------_, under the act of May 17,- 1906 (34 Stat., 197), the' __-__-containing
acres.
…__
Witnesses:
_____-

:

------

UNITED

STATES

LAND

OFFICE,

---- 7_190-.
I,- _--__---,
Register of the Land Office, do hereby certify that the
4 -_____landsof the class which the applicant is
above application is for
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legally entitled to select under the act of May 17, 1906 (34 Stat., 197), and
that there is no prior valid adverse right to the same.
Register.

ALLOTMENT AFFIDAVIT.
I- ------ -----having filed my application No. -_ for an allotment of land,
under the act of May 17, 1906 (34 Stat., 197), do solemnly swear that I am a
…----Indian
or Eskimo, born and now residing in the District of Alaska, and
that I am 2------ , and that I have occupied the land so applied for since
- _--and that I have not heretofore made application under this act.
(-Signed:)
Sworn to and subscribed before me this __ day of

,

_ __

-_-_

190_-

:-

--

-_

_ - -- -_
_-

CORROBORATIVE AFFIDAVIT.

We, _
… ___ and
…
, do solemnly swear that we are xvell
acquainted with -__
, and know that he is a native-born Indiau or Eskimo of
full or mixed blood, now residing in the District of Alaska, and is 2-,
and
has occupied the land described in the foregoing application since ___
-

Sworn to and subscribed before me this _ day of

…-__-, 190_

NOTE.-The affidavits may be made before either the Register or Receiver of
the land district in which the land is situated, or before the judge or clerk of
any court of record having a seal, or before any officer authorized to administer
oaths and having a seal, in the land district where the land-is situated. United
States court commissioners must attach their . seal, and notaries public or
justices of the peace, besides their seal, must attach to each application at least
one certificate by the clerk of the proper court that they are duly qualified to
administer oaths.
Insert post-office address.
'Insert "the head of a family or "single person over twenty-one years of
nge," as the case niay be.
Insert the description, by legal subdivisions if surveyed; if unsurveyed, by
metes and bounds, beginning with some permanent natural object that can be
readily identified or some permanent monument set for the purpose
4Insert
" surveyed " or "unsurveyed.".
*Insert "full blood' of "mixed blood."
o Insert date, if occupied, or strike out the clause, if not occupied.
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This affidavit can be sworn to only on personal knowledge, and can not be
made on information and belief.
The Non-Mineral Affldavit accompanying an entry of public land must be
made by the party making the entry, and only before the officer taking the
other affidavits required of the entryman.
DEPARTMENT OF THE INTERIOR, UNITED STATES LAND OFFIcE.

------

190_

______ _____; being duly sworn according to law, deposes and says that he is
the identical ----------- who is an applicant for Government title to the
_ _; -that he is well acquainted with the character of said described land,
and with each and every legal subdivision thereof, having frequently passed
over the same; that his personal knowledge of said land is such as to enable
him to testify understandingly with regard thereto; that there is not, to his
knowledge, within the limits thereof, any vein or lode of quartz or other rock
in place, bearing gold, silver, cinnabar, lead, tin, or copper, or any deposit of
coal; that there is not within the limits of said land, to his knowledge, any
placer, cement, gravel, or other valuable mineral deposit; that the land Colp
tains no salt spring, or deposits of salt in any form sufficient to render it chiefly
valuable therefor; that no portion of said land is claimed for mining purposes
under the local customs or rules of miners or otherwise; that no portion of said
land is worked for mineral during any part of the year by any person or persons; that said land is essentially non-mineral land, and that his application
therefor is not made for the purpose of fraudulently obtaining title to the
mineral land, but with the object of securing said land for agricultural purposes, and that his post-office address is
_---:

:

:

:

~~~~~~~~~~~----

_-_-_-_

I hereby certify that the foregoing affidavit was read to affiant in my presence
before he signed his name thereto; that said affiant is to me personally known
(or has been satisfactorily identified before me by ----- _
), and that I
verily believe him to be a credible person and the person he represents himself
to be, and that this affidavit was subscribed and sworn to before me at my office
in ______, within the ____
land district, on this
day of … , 190
NoTE.-The officer before whom the deposition is taken should call the attention of the witness to the following section of the Revised Statutes, and state
to him that it is the purpose of the Government, if it be ascertained that he
testifies falsely, to prosecute him to the full extent of the law:
Revised Statutes of te

United States. Title LXX.-Crimnes.-Clhap.

4.

SEC. 5392. Every person who, having taken an oath before a competent tribunal, officer, or person, in any case in which a law of the United States
authorizes an oath to be administered, that he will testify, declare, depose, or
certify truly, or that any written testimony, declaration, deposition, or certificate
by him subscribed is true, willfully and contrary to such oath states or subscribes any material matter which he does not believe to be true, is guilty of
perjury, and shall be punished by fine of not more than two thousand dollars,
and by imprisonment, at hard labor, not more than five years; and shall,
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moreover, thereafter be incapable of giving testimony in any court of the
United States until such time as the judgment against him is reversed. (See
Sec. 1750.)

LAND DEPARTMENT-J0rRISDICTION-RES JTDICATA.

BRooxs

. McBD.

Adjudication by the land departient of a controversy involving public lands

is no bar to its jurisdiction to inquire into any question affecting the
right to the lands, so long as the legal title remains in the government,
whenever necessary for the protection of the rights of the government or
of parties seeking to acquire title thereto; but where equity and justice
demand it, and to prevent vexatious litigation, the doctrine of former
adjudication as an equitable bar between the parties to the controversy
'will be applied.

Secretary Hitchcock to the Comnmissioner of the General Land

(F. L. C.)

March 2, 1907.

Office,

(E. F. B.)

The Department has considered the appeal of John VW. Brooks
from the decision of your office of January 29, 1906, dismissing his
contest against the homestead entry of George E. McBride for the
W. NW. 4 and W. SW. 4, Sec. 29, T. 15 N., R. 18 W., Guthrie,
Oklahoma.
The land in controversy was formerly embraced in the homestead
entry of Laura L. Adams, made October 20, 1898, which was canceled April 30, 1901, upon the contest of George E. McBride, defendant herein, charging abandonment, who was awarded the preference right of entry.
McBride, failing to receive notice of the cancelation of Adams's
entry, did not apply to make entry within the statutory period, and
August 23, 1901, John W. Brooks, the contestant herein, was allowed
to make homestead entry of the land.
September 7, 1901, McBride applied to make homestead entry, submitting affidavits stating that he had not received notice of the cancelation of Adams's entry until September 4, 1901, and thereupon a
hearing was ordered to determine the respective rights of the parties.
This controversy between Brooks and McBride resulted in the decision of your office of October 13, 1903, in favor of McBride, in
which it was. found thatMcBride settled on the land sometime in October, 1900,. built a dugout, 9 by 14
feet, a half-window, sloping roof covered with dirt, worth about fifty dollars,
broke twenty-six acres, on which he has raised one crop. He transplanted an
orchard of 18 apple trees, 6 plums, 1 peach, 1 apricot, 90 grape vines and 25
maple trees in the spring of 1901. The breaking is worth $1.25 per acre, the
orchard is worth $50.00, and he has lived on the land continuously ever since he
made settlement.
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Your decision was affirmed by the Department April 13, 1904, and
a motion for review was denied June 30th following. Brooks's entry
was canceled July 14, 1904; and McBride made entry of the land
August 2, 1904, in virtue of his -preference right.
The day following, Brooks contested McBride's entry, alleging priority of settlenent, to wit, October 1, 1901; that McBride's entry
was not made in good faith but for the purpose of selling the same
to the highest bidder; and that he was disqualified from making
entry.
At the hearing, November 14, 1904, McBride moved to dismiss the.
contest for the reason that it -was not corroborated and that the
questions raised therein were res-judicata.
The hearing was continued from time to time until February 20,
1905, when Brooks filed an amendment to his affidavit of contest,
charging that McBride had failed to make settlement upon the land
within six months from the date of his entry.
Although the local officers at the session of the hearing November
14, 1904, denied the motion of McBride to dismiss the contest on the
ground that the matters alleged had been formerly adjudicated, they.
refused to consider any testimony touching the charges contained
in the affidavits that had been filed up to that date, for the reason
that those charges had been determined adversely to contestant in
your decision of October 13, 1903, which was affirmed by the Department.
They held that the only question to be considered and determined
was the charge made in the amended affidavit filed February 20, 1905,:
to wit, failure to establish residence upon the land within six months
from date of his entry.
Upoh this charge they held that McBride could not claim any right
by settlement, cultivation, improvement or residence upon the land.
until after the date of his entry made August 2, 1904, and that whatever was done by him upoll the land pending the contest against the
Adams entry was as an intruder, and conferred upon him no right.
They found that he did not establish residence upon the tract withinsix months from the date of his entry and that no sufficient excuse
was shown for such failure.
Former adjudication can not be pleaded by any party to a controversy before the land department as a bar to its jurisdiction to reexamine and inquire into any question affecting the right to the public
lands, whenever it may be necessary for the protection of the rights
of the government or of parties seeking to acquire title to the public
lands. Such power rests in the Secretary of the Interior, whose
duty it is to see that the land is properly disposed of, o long as the
legal title remains in the government. Knight . Land Association
(142 U. S.j 161); Parcher v. Gillen (26 L. D., 34).
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The Department will, however, apply the doctrine of former adtudication as an equitable bar between parties to a controversy who
are seeking to acquire title to the public land, where equity and justice demand it, and to prevent vexatious litigation.
The charges preferred by Brooks against the entry of McBride the
day after it was made, related solely to questions that had been
inquired into on the hearing ordered upon the application of McBride
to make entry. No sufficient reasoi is shown why those matters
should again be considered, and the local officers properly refused to
consider the testimony touching upon those charges. Their refusal
to grant the motion to dismiss served to hold the matter in abeyance
until after the expiration of six months from the date of entry, and
it enabled the contestant to prefer the charge of failure to settle
within the statutory period.
McBride's right to: the land was acquired by virtue of his peference right as a successful contestant. It did not depend upon an
act of settlement, nor was he required to establish and maintain a
settlement upon the land prior to the~cancelation of the entry of
'Brooks and the allowance of his own entry in virtue of his preference right.
But it does not'follow that he could not have established and
maintained a valid settlement on the land after the entry of Adams
had been canceled and before his entry had been allowed. While
he could not have acquired any right by settlement upon or improvem ent of the land during the continuance of the entry of Adams, his
presence upon the land and his improvements made thereon during
that period would ripen into a valid settlement immediately uponthe cancelation of the entry if he was actually upon the land at that
time. Moss v. Dowman (176 U. S., 413).
On the other hand, Brooks did not acquire any right by his entry,
nor could he acquire any right by settlement after the -entry of
Adams had been canceled, as against the right of McBride, for the
reason that every act of his, whether by settlement or entry, was subject to the superior right of McBride, acquired by his successful
contest against the entry of Adams.
The testimony shows that every act of Brooks was an intrusion
upon the claim and right of McBride, of which he had full knowledge. Whether Brooks's conduct was or was not such as should have
given McBride reasonable cause for alarm, it was evidently intended
to intimidate him and there is positive evidence that it did.
McBride testified that he was living upon the land for two years
before Brooks came there. In the decision of your office of October
13, 1903, it was stated that McBride settled on the land in October,
1900, built a cabin, transplanted an orchard of fruit trees, had some
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breaking done, and has lived on the land continuously ever since he
made settlement.
Brooks testified that when, he went on the land October I, 1901, he
found McBride occupying it and knew that McBride had settled
upon and iproved it, claiming the right to do so in virtue of his
preference right as a contestant.
Brooks's residence upon the land and the improvements placed
thereon were not only made with full knowledge of the rights and
claim of McBride, but in the face of the positive assertion of it and
the warning to Brooks not to settle on the land.
Although McBride does not appear to have maintained a continuous residence upon the land from the time a right attached under his
settlement made in 1900, there is not the slightest indication of a
purpose to abandon the land, but, on the contrary, it is shown that he
frequently endeavored to obtain exclusive possession of it and that
Brooks, by his persistent infringement upon McBride's rights, was
instrumental in preventing it. Whether Brooks's conduct was such
as to intimidate McBride or not, it is apparent that the presence of
these parties upon the land at the same time wa s apt to engender
strife and conflict between them and that McBride sought to avoid it
by his absence.
Your decision is affirmed.
INDIAN LANDS-BITTER ROOT VALLEY-MINING LAWS.
DAYTON AND FREEMAN AND OTHER PLACER CLAIMS.

Lands within the Bitter Root Valley above the Lo-Lo fork of the Bitter Root
River, ceded to the United States under the treaty with the Flathead and
other Indians, ratified March 8, 1859, are not subject to entry under the
mining laws.
Secretary Hitchcock to the dCommissioner of the General Land Offlee,
(E. P.)
A1/arch C, 1907.
(F. L. C.)
March 12, 1903, Joseph T Pardee and Samuel Watson were permitted by the local officers to make mineral entry, No. 128, for the
Dayton and Freeman, Garden City, Fausett, Estella No. 2, and
Corda placer mining claims, embracing the NE. -1 of the NE. 4, the
TNE.I of the SW. 4, the N. 2 of the NW. 4: of the SE. 4: the SW.4:

*

*

0

*

of the NW. 4:of the'SE. 4 the W. of the NE. 4, the NW. of the
SE. 4 of the SW. T4,the SE. of the NW. 4, the E. of the NW. 4 of
the SW. 4, Sec. 24, and the SE. + of the SE. i of the SE. 4, Sec. 13,
T. 10 N.,1R. 19 W., Missoula land district, Montana.
February 6, 1905, your office, pursuant to its decision of April 5,
1904. adhered to on motion for review June 1, 1904, canceled the

DECISIONS RELATING TO THE PUBLIC LANDS.

445

entry on the ground that the lands upon which the claims are situate,
being a portion of those lying within the Bitter Root' valley, above
the Lo-Lo fork of the Bitter Root river in Montana, ceded to the
United States under the treaty with the Flathead and other Indians,
ratified March 8, 1859 (12 Stat., 975), are not subject to disposition
under the mining laws.
Appeal from your office decision was subsequently filed, but was
denied by your office because not taken in- time. The Department,
however, on May 26, 1905, upon petition of the mineral claimants,
directed that the records be certified here, and the case is now Wefore
the Department for consideration.
The tracts here in question comprise a portion of the land ceded
to the Ijnited States by the Flathead and other Indians under the
treaty of July 16, 1855, ratified by the Senate March 8, 1859 (12
Stat., 975), and are within one of the fifteen townships in the Bitter
Root valley above the Lo-Lo fork of the Bitter Root river--as
shown by the map or diagram approved by the Department April
0 14, 1894-opened to settlement under the provisions of the act of
June 5, 1872 (i7 Stat., 226).
-By section 2 of the said act it is provided:

*

:

That as soon as practicable after the passage of this act, the surveyorgeneral shall cause to be surveyed as other public lands of the United States
are surveyed, the lands in the Bitter Root valley lying above the Lo-Lo forkof the Bitter Root river; and said lands shall be open to settlement, and
shall be sold in legal subdivisions to actual settlers only, the same being citizens
of the United States, or having declared their intention to become such
citizens, said settlers being heads of families, or over twenty-one years of
age, in quantities not exceeding one hundred and sixty acres to each settler,
Townat the price .of one dollar and twenty-five cents per acre . .
sites in said valley may be reserved and entered as provided by law..
That none of the lands in said valley above the Lo-Lo
And provided fthe,
fork shall be open to settlement under the homestead and pre-emption laws
of the United States.

By the second section of the act of February 1, 1874 (18 Stat.,
15), it is provided:
That the benefit of the homestead act is hereby extended to all settlers on
said [Bitter Root Valley] lands who may desire to take advantage of the same.

These are the only provisions made by Congress for the sale or
entry specifically of any of the lands (save such as had been allotted
to Indinas) lying within the Bitter Root valley. The methods of
disposition so provided are (1) that they shall be open to settlement
and shall be sold' in legal subdivisions to actual settlers only, in
quantities not exceeding one hundred and sixty acres to each settler,
at the price of one dollar and twenty five cents per acre; (2) that
townsites in said valley may be reserved and entered as provided
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by law; and (3) that settlers on said lands may, if they desire to
do so, acquire title thereto under the homestead law.
It is in effect contended by the mineral claimants that, while no
provision is made in the acts quoted from for the disposition of any
of the lands in the Bitter Root valley under the mining laws, such
thereof as are chiefly valuable for mineral, being public lands of the
United States, are, under the provisions of sections 2318 and 2319
of the Revised Statutes, specifically made subject to disposition under
the mining lws and reserved from disposition under any other law.
In other words, that the acts of 1872 and 1874 should be held to have
reference only to. such of said lands as are agricultural, or non-mieral in character, leaving the mineral lands to be disposed of nder
the mining laws only.
If this were an application to make an agricultural entry of mineral land within the Bitter Root valley, to the allowance of which,
for instance, the applicant herein were objecting, it would be necessary to meet the above contentions. But this case involves a mineral entry. The decisive consideration here, therefore, is that the
only methods of disposition, by sale or entry, of any of those lands
which the land department is authorized to recognize are those
prescribed by the acts of 1872 and 1874. . In further support of the
view that Congress intended to confine such sales and entries as
should be made to the provisions of those acts may be cited the later
act of March 25, 1904 (33 Stat., 151), which Congress evidently
deemed necessary to protect rights under certain desert-land, preemption, mining, and timber and stone entries theretofore erroneously or inadvertently allowed by. the land department, covering
lands within the valley, and upon which patents had-issued, that act
being as follows:
. That all patents heretofore issued for lands in the Bitter Root Valley, State
of Montana, above the mouth of the Lo-Lo fork of the Bitter Root River, designated in the act of June fifth, eighteen. hundred and seventy-two, in desert
entries, pre-emption entries, mining entries, entries under the act of June third,
eighteen hundred and seventy-eight, as extended to all the public land States
by the act of August fourth, eighteen hundred and ninety-two, commonly known
as the timber and .stone law . . . are hereby confirmed and said patents
validated, to all intents and purposes the samfe as if the law under which said
patents were issued was. applicable to said lands.

This act clearly 'constitutes, in the opinion of the Department, a
legislative declaration to the effect that the methods of disposition
by sale or entry specified in the acts of 1872 and 1874 were intended
to be exclusive, pending further legislation.
SWithout expressing an opinion as to whether mineral lands (if any
such there be) in the Bitter Root valley are subjectto disposition.
under those acts, the, Department is constrained to hold that there
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is no present authority to permit the sale or entry of lands within
that area under the mining laws, and that the entry must be canceled.
The decision of your office is accordingly affirmed.

SECOND HOMESTEAD ENTRY-RELINQUISHMENT FOR CONSIDERATIONSECTION 1, ACT OF APRIL 28, 1904.:
-

THOMIAS V. MORGAN.

A homestead entryman who secured a valuable right in return for the relinquishment of his entry, relinquished for a consideration within the meaning
of section 1 of the act of April 28, 1904, and is therefore not entitled to
make second entry under the provisions of that section.

Secretary Hitchcock to the Commiseioner of the General Land Ofgce,
(F-. C.)
March C,1907.
(E. 0. P.)
William C. Thomas has appealed to the Department froi your
office decision of February 5, 1906, affirming the action of the local
officers and dismissing his contest against the homestead entry of
William H. Morgan made May 6, 1905, for the NE. , Sec. 30, T. 6 S.,
R. 1 E., Salt Lake land district, Utah.
The contest of Thomas was based upon the allegation that Morgan's affidavit, filed in support of his aplication to make the entry in
question, which could only have been allowed under the provisions
of section I of the act of April 28, 1904 (33 Stat., 52T7), to the effect
that a former homestead entry made by him was not relinquished
for a consideration, -was false.

* Concerning the first entry of Morgan, the record discloses that the
same was made August 10, 1897, and canceled by relinquishment
February 8, 1898, and on the same date the land embraced therein
was selected by the State (Agricultural College List No. 16.)
The relinquishment of this entry was executed February 1, 1898,
and was conditioned upon the State making selection of the land and
that Morgan be allowed to purchase the same from the State, under.
an agreement entered into with it. The relinquishment was placed
in the hands of the State to be filed in the local office at the time of
the presentation of its selection list. This arrangement was fully
carried out.
It appears also that Morgan at the time of executing his relinquishment executed to his agent or attorney an assignment in blank of his
contract with the state. About November 5, 1898, Morgan, at the
request of his attorney, executed a second assignment of his contract
to purchase to Anna II. Meik, who paid to said attorney $180 therefor, for which receipt was given. There is no evidence that Mor-
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gan ever actually received the money paid by Meik for this assignment and there is nothing to show, nor is it intimated that he received any money consideration from anyone at the time he laced
his relinquishment in the hands of the State.
Your office found that the money paid by Meik was not a payment
made for the elinquishment but for the assignment of the contract
to pu rchase from the State. In this the Department concurs. Your
office, for this, reason, dismissed the contest upon t
ground tha
no consideration for the relinquishment had been roved.
in the opinion of the Departmeflt, Morgan received a consideration for* his relinquishment When he secured* the* agreement of the
State to purchase the lands relinquished. His relinquishment is not,
by its terms, an unconditional one, but depenident upon a compliance
by the State.~with the conditions therein expressed; Under this
arrangement, he secbred a aluable right inti
atclristance
the value of that right is shown to have been at least $180. Surely
this is a consideration within the meaning of the statute. The mere
fact that the consideration received for a relinquishment is not a
money consideration does not exempt the party receiving it from the
class mentio ned in the act of~April 28, 1904, suprc. The language
is not thus limited and so narrow a cnstruction thereof would be
unwar anted. The acquisition of a valuable right may be as much a
consideration as the receipt of money.
The decision appealed from is accordingly hereby reversed and the
entry of Morgan will be canceled.

NORTHERN PACIFIC GRANT-ADJUSTMENT-ACT
WiLLIAm

OF JU-LY 1, 1898.

H.. WILCOX.

Where the conflicting claims of the Northern Pacific Railway Company and a
homestead entryman are subject to adjustment under the provisions of
the act of July.1, 1898, and the entryman, after patent, conveys a portion
of his claim to another,,by legal subdivisions, the conflicting claims of the
company nd the purchaser to the portion so transferred are subject to~
adjustment under said act.

Secretary Grarfield to the Cormmisiontr of the General Land, Office,
(F. L. C.)
~ M arch6,1907.
(FW.C.)
.The Department has considered the appeal by William~H. Wilcox
from your office* decision of September 14, 1906, refusing to accept
his relinquishment of the S. 4, of NW. 4,Sec. 11, T. 3 N., . 3 E.,
Vancouver land district, Washington, filed under the provisions of
the act of July 1, 1898 (30 Stat., 597, 620).
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The tract in question is within the indemnity limits of the grant
made by the joint resolution of May 31, 1870 (16 Stat., 378), in aid
of the construction; of the branch line of the Northern Pacific
railroad extending northward from Portland to Puget Sound. It
was selected on account of said grant October 24, 1888, and the
selection was erroneously canceled March 5, 1894, for supposed conflict with the grant appertaining to the unconstructed main line of
the Northern Pacific railroad via the valley of the Columbia river
to a point at or near Portland.
June 8, 1891, one Herman Wachs made homestead entry for the
entire northwest quarter of said section 11, upon which final proof
was made and certificate issued July 14, 1896, the, patent of the
United States being issued thereunder December 22, 1896. Followiig the decision of the supreme court in the case of the United States,
v. Northern Pacific Railway Company (193 U. S., 1), and under
departmental instructions of June 3, 1904, the cancellation of selections similarly situated was rescinded, and where the lands so selected
had been theretofore patented to individuals, it has been held that the
company's selection should be recognized so far as might be necessary
for the purpose of adjustment of conflicting claims to the land under
the provisions of the act of July 1, 1898, supra.
It seems that after receiving patent for the land covered by his
homestead entry Wachs transferred the S.
of NW.
to Wilcox
and on January 16, 1905, the local officers transmitted an election by
Wilcox to relinquish his claim to the tract purchased from Wachs
and his formal relinquishment in support thereof, to the end that he
might'transfer his claim to other lands as provided in said act.
With regard to the balance of the land included in said homestead
entry it seems that the NW.
of NW.
was transferred to Emil
Balmer and on May 3, 1906, the local officers forwarded his formal
election to retain said tract. The remaining tract covered by said
'entry, to wit, the NE. { of NW. 4, seems to be still in the entryman,
Wachs, and notice was forwarded him under direction to your office
allowing him sixty days from notice within which to file an election
under the act of 1898, it being the purpose of your office to adjust the
entire tract embraced in the original entry, if possible, under said act.
No response was received from Wachs.
:
Under these circumstances your office decision appealed from held
that an adjustment was not possible under the act of 1898 because the
claimants to one-half of the land embraced in the entry seem to want
to retain the land while the owner of the remaining half desired to
transfer, and, for this reason, Wilcox's relinquishment was refusedthe'unreported'decision of this Department of October 3, 1903, in the
matter of Supplemental Relinquishment No. 37, State of Washington'
580-voL 35-06 M-29
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(L. and R. Press Copybook 494, 370), being referred to as authority
for the action taken.
The case under consideration in the departmental decision referred
to was- of this sort: One James W. Dyer had made homestead entry
for lots 1, 2, 3 and 4, Sec. 5, T. 17 N., R. 46 E.,.Washington, upon
which final certificate and patent had issued. Election having been
filed to retain the tract embraced in said entry, it was listed for relinquishment under the act of July 1, 1898, supra, as extended by act,
of March 2, 1901 (31 Stat., 950), and upon being advised thereof the
railway company filed what was denominated as supplemental relinquishment No. 37, embracing lots 3 and 4 of said ection 5, ineluded in the individual claim of Dyer, and assigned as its reason for
not including lots and 2, that said lots had been sold by the Northern Pacific Railroad Company January 25, 1887. In disposing of
said supplemental relinquishment it was said in the decision of the
Department referred to-:
With regatd to supplemental relinquishment No. 37, being of a portion only
of the land included in the individual claim of James W. Dyer, the Department
must refuse to accept the same, it having been repeatedly held by this Department in the matter of adjustments under the act of. 1898, that the individual
claim is not divisible. Said relinquishment is, therefore, returned without departmental approval.

As before stated, in that case the company had been invited to relinquish the entire tract embraced in. Dyer's entry and the Department refused to receive a relinquishment of only a portion thereof.
Thereafter the company secured a reconveyance to itself of the land
it had reported sold and made relinquishment of the entire tract, and
the adjustment was permitted. The holding in said case. was not
intended to, nor does it, control a case like that now under consideration. Wachs, after receiving. patent under his homestead entry,
,transferred eighty acres of the land to Wilcox. He had a right to
make such a transfer and by the transfer the original claim was
divided and Wilcox has a claim in his own right for adjustment
under the act of 1898. That act provides:
That the Secretary of the Interior shall from time to time ascertain and, as
soon as conveniently may be done, cause to be prepared and delivered to the
said railroad grantee or its successor in interest a list or lists of the several
tracts which have been purchased or settled upon or occupied as aforesaid,

and are now claimed by said purchasers or occupants, their heirs or assigns,
according to the smallest government subdivision.

The transfer to Wilcox was according to, the smallest legal subdi:
vision and he is clearly entitled to invoke the provisions of the act of
1898. The separate claims of Emil Balmer, and Herman Wachs,
claiming through the original homestead entry of Wachs, are also
subject to adjustment as separate and independent claims.
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The decision of your office must therefore be reversed and the matter remanded for your further action in accordance with the holding
herein made. It is not intended herein to determine what would be
the effect of a transfer of a tract after patent of less than the smallest
legal subdivision.
FORT BERTHIOLD INDIAN RESERVATION-ACT OF FEBRUARY 18, 1907..
INSTRUCTIONS.
DEPARTMENT OF TEr INTERIOR,
GENERAL LAND OFFICE,

Washington, D. C., March 6, 1907.
Registers and Reeeivers:
Dickinson, Minot, and -Wiliston,North Dakota.
GrENTLEMEN: Your attention is called to the provisions of an act
of Congress, approved February 18, 1907 (Public-No. 91), entitled,
"An act to define the status of certain patents and pending. entries,
selections and filings on lands formerly within the Fort Berthold
Indian Reservation in North Dakota," which reads as follows:
Be it enacted by the Senate and House of Representatives of the United
States of America in Congress assembled, That all patents heretofore issued on
entries and selections made without fraud under any of the laws providing for
disposal of the public lands on lands formerly within the Fort Berthold Indian
Reservation in North Dakota, which were opened to settlement by the President's proclamation dated May twentieth, eighteen hundred and ninety-one; pur-

suant to the provisions of an act entitled "An act making appropriations for
the current and contingent expenses of the.' Indian Department and fulfilling
treaty stipulations with various Indian tribes for the year ending June thirtieth,
eighteen hundred and ninety-two, and for other purposes," approved March
third, eighteen hundred and ninety-one, shall have the same effect, and all
pending entries, selections, or filings embracing such lahds made prior to
December first, nineteen hundred and six, shall be disposed of in the same
manner and under the same restrictions and limitations, as if the lands
included in such patents, entries, selections, or filings had been subject to disposition under the general provisions of the public-land laws.
Approved, February 18, 1907.

You will observe that, by this act, all patents issued prior to its
approval, on entries and selections made without fraud under any of
the laws providing for disposal of the public lands on lands in said
reservation, shall have the same effect, and all pending entries, selections, or filings embracing such lands made prior to December 1, 1906,
shall be disposed of in the same manner and under the same restrictions and limitations, as if the lands included in such patents, entries,
selections, or filings had been subject to disposition under the general
provisions of the public land laws.
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In accordance with instructions contained in letter " C " of November 14, 1906, to your office, you will not allow filings, entries or
selections, of any kind, for these lands, except as provided by the act
of March 3, 1891 (26 Stat., 1032), and in the case of commutation,
subsequent to December 1, 1906, of a homestead entry,. the entryman
will be required to pay the price of $1.50 per acre, as fixed by the act
of March 3, 1891, upra.
Very respectfully,
W. A. RICHARDS, Commissioner.
Approved:
JAMES RUDOLPH GARFIELD. Secretary.

ISOLATED TRACT-CLAIM OF RECORD-SECTION 2455, REVISED
STATUTES.

A.

SCOTT HERSHEY ET AL.

While the Commissioner of the General and Office, in the exercise of the
authority conferred upon him by section 2455 of the Revised Statutes,
should not offer at public sale any tract of land that does not appear by the
:
records of his office to be free from all claim or right, yet where a tract
has been sold under said section while covered by a claim of record, he has
ample authority to clear the record of such claim, if invalid, and to ratify
and confirm the sale and convey to the purchaser the legal title by patent.

Secretary Garfield to the Commissioner of the General Land Offee,
(F. L. C.)
March 6, 1907.
(E. F. B.)
By decision of March 29, 1906, you held for cancelation public
cash entry made April 19, 190'5, by A. Scott Hershey and Stephen
Karl Hershey, of the SE. NE. , Sec. 21, T. 2 N., R. 68 W., 6th
P. M., Denver, Colorado, from which they have appealed.
The land in question was sold atpublic outcry by direction of youroffice, as an isolated tract, under authority of section 2455, Revised
Statutes, and at said sale these appellants became the purchasers, at
two dollars and fifty cents per acre, and received final receipt therefor. You held the entry for cancelation for the reason that it is
within the limits of the grant to the Union Pacific Railroad, and was
selected by that company, with other subdivisions, May 16, 882,
which selection has never been canceled.
It is alleged in the appeal, and it so appears upon the plats in your
office, that the tract in question is also covered by two preemption
declaratory statements filed in 1866. It is contended by appellants
that by reason of these filings existing at date of definite location the
tract was excepted from the grant to the company and the sale should
therefore be ratified and a patent should- issue to the purchasers
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The mere fact that the tract was covered by an uncanceled selection by the Union Pacific Railroad. Company at the time of the sale
will not prevent the United States from disposing of the land at publie sale under the authority conferred upon the Commissioner by section 2455, Revised Statutes, and conveying to the purchaser a legal
title by patent, if the land was excepted from the grant, and-the title
to the land was in the United States and no valid claim to the land
existed which it was bound to recognize.
Although it would be injudicious to offer at public sale under said
section any tract of land that does not appear by the records of your
office to be free from all claim or right, if such sale has, nevertheless,;
-been made, you have ample authority to clear the record of such claim
if it has no validity and to ratify and cohfifm the sale and to convey
to the purchaser the legal title by patent.
The case is therefore remanded to your office to take such action
as may be necessary to determine the validity of said selection, after
due notice to the railroad company, and to take such other action as
may be necessary.

MILITARYlEOUNTY LAND WARRANT-ASSIGNMENT IN BLAKK-OWNERSIIIP.
JARE SALMEN.
The original'owner of a military bounty land warrant may convey all his right
title and interest therein by a blank assignment and the assignee may
convey his right, title and interest in the same by merei delivery; but when
the warrant is located the assignment must be complete and perfect, showing prina f acie that the locator is the true owner thereof.

Secretary Garfield to the Commkssio er of the General Land Office,
(F.L.C.)
March 8,1907.
(E. F. B.)
A military bounty land warrant for forty acres issued under the
act of September 28, 1850, in the name of Baxter M. Garrison, was
located August 2, 1904, upon the NW. NE. , Sec. 9 T. 9 S., R. 14
E., St. Helena Meridian, New Orleans, Louisiana, by Jake Salmen,
as assignee of the original owner.
The assignment of the warrant was executed May 29, 1852, and the
name of the assignee was written therein with a typewriter. You
held the entry for cancelation for the reason that it did not appear
from the papers that there was a valid assignment of the warrant,
it being indicated from the facts above stated that the assignment was
executed in blank and that the name of the assignee was inserted
afterward.
It is admitted by the locator that- he purchased the warrant from
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Charles T. Johnson, and that before it was sent to the local office his,
name was written in the assignment that had been executed in blank.
You refused to recognize the title of Salmen to the warrant, under
authority of paragraph 4 of the circular governing assignments of
warrants (27 L. D., 219), which is as follows:
Blank asignments are void, and will not be recognized by this office. The
name of an assignee should be written in the assignment before the warrant
is sent to the local or General Land Office.

It was not intended by this rule to declare that no title can be conveyed out of the original owner by an assignment executed in blank,
or that the purchaser of a warrant so assigned could not acquire the
absolute right and title of the original owner and convey such right
to others by the mere delivery of the warrant. The word " void"
was improperly used. The rule merely intended to declare that
warrants assigned in blank would 'not be recognized in the locatioi.
of lands unless the name of the assignee was written in the assignment before it was presented for location, so that it would appear
prima facie that the locator or entryman is the owner of the warrant.
* Confirmation of this view may be had by reference to the circular
of instructions issued October 1 1853 (1 Lester, 592), as a guide for
the action of local officers in regard to locations of military bounty
land warrants made by assignees. This circular was issued with
reference to the act of March 22, 1852 (10 Stat., 3), declaring such
warrants assignable "according to such lorm and pursuant to such
*regulations as may be prescribed by the Commissioner of the General Land Office, so as to vest the assignee with all the rights of the
original owner of the warrant or location."
In the circular reference is made to the numerous instances of defective and incomplete assignments of warrants under the act of
March 22, 1852, that had been located and returned to the General
Land Office. Among the classes enumerated of imperfect locations
the 9th is " upon assignments where the blank is not filled with the
name of the assignee who locates."
The local officers were instructed to require every applicant to have
his warrant perfected in every respect, so that no subsequent action
may be necessary for that purpose, and "in all instances herein
enumerated, except the eighth and tenth, the mere statement of the
defect carried with it the requisite knowledge of the method of
amendment, viz, by supplying the omission." See also McDonald v.
Hartman (19 L. D., 547, 563).
This was an express recognition of authority in the original owner
to convey all right, title and interest in the warrant by a blank assignment and to invest such assignee with the right to transfer the title
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to the same by mere delivery. The warrant can not, however, be
located unless the assignment is complete and- perfect, showing prima
face that the locator is the true owner of the warrant.
The assignment of this warrant was made after the passage of the
act of larch 3 1852, and prior to the ircular of October 17, 1853,
and the validity of this assignment was clearly recognized and provided for in the circular.
As stated in the case of Frederick W. MclReynolds (35 L. D.. 429),
it is not intended to prevent your office from requiring proof as to
the ownership of any warrant or scrip that may be offered for location or entry, whenever you have reason to believe that the person applying to make location or entry is not the true and legal owner
of the warrant or scrip, but merely to hold that the original owner
of such warrant or scrip may convey all his right, title and interest
in the same by a blank assignment and such assignee may convey his
right, title and interest in the same by mere delivery.
The-case is remanded to your office for further consideration in the
light of the views herein expressed.
-,

MINING

CLAIM-APPLICATION FOR PATENT-OATH-SECS.
2335, REVISED STATUTES.

2325 AND

NORTH CLYDE QUARTZ MINING -CLAIM AND MILL SITE.
The provision of section 2325 of the Revised Statutes, that. an application for
patent to a mining claim shall be " under oath," and the provision of section
2335, for the verification of such application "before any officer Authorized
to administer oaths within the land district" where the claim is situated.
are mandatory, and their observance is essential to the jurisdiction of the
local officers to entertain the patent proceedings.

Secretary Garfield to the Gommissioner of the General Land Office,
(F. L. C.)
H arch 5, 1907.
(E. B. C.)
October 13, 1904, the Kennedy Mining and Milling Company filed
application (No. 2306) for patent46 -the North Clyde quartz mining
claim and mill site, survey No. 4207-A and B, in the Sacramento,
California, land district, and on December 31, 1904, made entry (No.
1934) for the same..
The application for patent was sworn to by the company's secretary
before a notary public of the city and county of San Francisco, an
officer not authorized to administer oaths within the land district
where the claims are situated. The plat shows that -the mill -site lies
along the easterly side of the lode claim and is contiguous thereto.
Your office required the applicant to show cause why the entry
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should not be canceled because of the following defects, among others:
verification of the application before an officer not authorized to
administer oaths in the land district, and contiguity of the mill site
with the lode claim.
A showing was submitted in response, and therewith was filed the
secretary's affidavit taken before the receiver of the Sacramento land
office, in which the affiant in effect avers that, of his own knowledge,
each and all the statements contained in the application filed were
true and correct. December 2, 1905, your office decided that the
showing was insufficient and held the entry for cancelation.
1. The company has appealed to the Departiient. Counsel contends
that the defect in the application is cured by virtue of the secretary's
affidavit, and- that your office erred in not following the directions
contained in case of the Brick Pomeroy Mill Site (34 L. D., 320) as
to the contiguous mill -site. If the entry were not otherwise objectionable it does appear that the mill site in question would fall
within, the saving directions found in the case cited, but' that decision, bearing date December 26,1905, was subsequent to your office
decision herein.
F Section 2325 of the Revised Statutes requires that the applicant
seeking a patent under the mining laws shall file "an application for
a patent,. under oath," showing compliance with such laws. Section
2335 of the Revised Statutes contains the following provision: "All
affidavits required to be made under this chapter may be verified be}fore any officer authorized to administer oaths within the land district where the claims may be situated." See .Mattes v. Treasury
etc. Co. (34 L. D., 314). These statutory provisions are mandatory,
and their observance is among the essentials to the jurisdiction of the
local officers to entertain the patent proceedings.
I In the case at bar, the application is fatally defective because not
sworn to before a proper officer within the purview of the statute.
The-ocase is not one of mere irregularity, or which presents defects
that may be cured by supplemental proceedings. The application
being invalid, the proceedings had thereunder, looking to the acquisition of patent, are without the requisite legal basis and therefore a
nullity, and the entry must be canceled. This, of course, without
prejudice to the right of the company now to file application for
patent and prosecute proceedings thereunder, if it so desires.
In the event that new proceedings for patent are instituted, including the adjoining mill site, it is obvious that the saving directions
above mentioned will be inapplicable.
The decision of your office is accordingly affirmed.
.
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NORTHERW PACIFIC GRANT-ADJUSTMENT-ACT OF JULY 1, 1S98.
WETZSTEIN

. NORTHERN PACIFIG Rr. Co.

Where any part of a settlement claim is in conflict with the claim of the
Northern Pacific Railway Company under its grant, and.otherwise subject
to adjustment under the provisions of the act of July 1, 1898, the settler
may relinquish his entire claim and transfer the same to other lands.

Secretary Garfteld to the Commissioner of the General Land Office,.
(F. L. C.)
March, 11, 1907.
(F. W. C.)
.

The Department has considered the appeal of August Wetzstein
from your office decision of April 25, 1906, refusing to accept, for the
purpose of adjustment under the provisions of the act of July 1,
1898 (30 Stat., 597, 620), the relinquishment of his homestead claim
to the W.
of SW. j of Sec. 3, T. 3 N., R. 1 E., Vancouver land
district, Washington.
The claim which Wetzstein seeks to transfer under the provisions
of the act of 1898 is a homestead settlement claim predicated upon a
settlement made as early as 1888and since maintained by residence
and improvement upon the SW. i of said section .3. It is gathered
from your office decision and the record upon appeal that said SW. i
was within the limits of the withdrawal made on account of the main
line of the Northern Pacific railroad via the valley of the Columbia
river, to a point at or near Portland, which road was never constructed and the grant appertaining thereto was forfeited by the act
of September 29, 1890 (26 Stat., 496). It is also within the primary
limits of the grant made by the resolution of May 31, 1870 (16 Stat.,
378), in aid of the construction of that portion of the Northern
Pacific railroad extending northward from Portland to Puget Sound,
which was duly constructed. The W. E of the SW. i, being the part.
of the claim which your office denied the right of relinquishment
under the act of 1898, is also within the primary limits of the grantof May 4, 1870 (16 Stat., 94), in aid of the construction of the Oregon
Central, now the Oregon and California railway, which was duly
constructed.
Following the forfeiture act of September 29, 1890, this Department gave recognition to the grant for that portion of the main line
of the Northern Pacific via the valley of the Columbia River to a
point at or near Portland, as located under the grant of July 2, 1864
(13 Stat., 365), and as thus recognized entitled it to precedence over
the subsequent grants by the resolution of May 31, 1870, and the act
of May 4, 1870, in aid of the construction of the branch line of-the
Northern Pacific and the Oregon and California railways, respectively. See Spaulding v. Northern Pacific Railroad Company (21
L. D., 57). Had the holding made in the decision last'referred to
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prevailed, the entire tract in question would have been subject to the
settlement claim of Wetzstein.
Cases were prosecuted in the courts resulting in a decision favorable to the Oregon and California Railroad Company (176 U. S.,
28) and the branch line of the Northern Pacific railroad (193 U. S.,
1), under which the claims under these"grants were respected and the
E. of the SW. 4 in question was on May 27, 1895, patented to the
patof the SW.
Northern Pacific Railroad Company, the NW.
ented to the Oregon and California company, October 9, 1895, and
the SW. -of the SW. patented to the same company January 21,
1896.
Following the passage of the act of July 1, 1898, Wetzstein first
elected to retain his land in conflict with the Northern Pacific grant,
but, evidently seeing that under such an adjustment he would be
restricted to the eighty acres, the E. 1 of the SW. I patented to said
company, he thereafter filed his election to transfer his claim, under
the act of 1898 and filed his relinquishment of the entire SW. i preliminary to such an adjustment. It was upon this, application that
the decision of your office appealed from was rendered.
The sole question presented by this record is: Can the entire claimn
of an individual be transferred under the provisions of the act of
July 1, 1898, if otherwise within the terms of said act, where only
a portion of the claim would upon such adjustment inure to the
Northern Pacific land-grant? It is clear upon this record that had
Wetzstein adhered to his first election to retain the land as against
the Northern Pacific Railway Company, successor in interest to the
Northern Pacific Railroad Company, only the E. 2 of the SW.
could have been listed for relinquishment by that company. This
fact, however, should not interfere with or in any wise control the
disposition of the application under consideration. The act of 1898
is a remedial statute passed primarily for the protection of the in*dividual claims in conflict with the Northern Pacific land-grant and
its purpose was evidently to secure to the individual his full claim.
It is his " entry," or ";claim " that the act permits to be transferred
and if his claim is in any part in conflict with the grant, that is,
lands claimed under the grant, he is entitled under the provisions
of the act of 189& to transfer the entire claim. When transferred
all conflict is eliminated and the adjustment of the Northern Pacific
grant is thereafter in no vise affected thereby.
The decision of your office refusing to accept Wetzstein's relinquishment of his entire claim for the reasons stated therein, for the
purpose of transfer under the act of 1898, is reversed, and if his
claim is otherwise subject to adjustment under said act, as it appears
your office has already found, you will, permit the transfer of his
entire claim.
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R.ECLAMATION ACT-WITE[DRAWAL-HOMESTEAD ENTRY-COMIPENSATION-EVIDENCE OF TITLE.

AGNES C. PIEPER.

The rights of an entryman, as to the measure of compensation and the character of the action that may be taken by the government in acquiring or
appropriating the land embraced in his entry for use in the construction
and operation of irrigation words under the reclamation act, must be determined by the status of the entry at the time of the withdrawal of the lands
for such purposes.

Where the entryman at the time of the withdrawal had earned title to the land
by full compliance with the homestead law, he Is entitled to compensation
for the land and the improvements thereon as fully as if the legal title had
passed to him, but, no evidence of title, either equitable or legal, will be
issued.

Secretary Garjfeld to the Conmrissioner of the General Land Offlce,
(F. L. C.)
March I1, 1907.
(E. F. B.)

With your letter of February 16, 1907, you transmit a motion by
Agnes 'C. Pieper for review of the decision of the EDepartment of
November 16, 1906 (not reported), refusing to direct the issuance of
patent to said Agnes C. Pieper upon her homestead entry for the NW.
, See. 8, T. 21 N., R. 14 E., North Yakima, Washington.
By letter of January 27, 1906, the Department, upon information
furnished by the Reclamation Service, notified the Commissioner of
the General Land Office that the land covered by the homestead entry
of Agnes C. Pieper was needed for reservoir purposes, and in coinpliance with the recommendation of the Director. of the Geological
Survey, the Commissioner of the General Land Office was instructed
to notify her that because of such appropriation the entry will be
canceled and that she will be paid by the government for the improvements, as provided by sections 8 and 9 of the circular of June 6, 1905
(33 .L. D., 607), unless sufficient cause is shown within sixty days
from date of notice.
In answer to the rule to show cause, respondent averred that she
had earned title to the land by full compliance with the homestead
law for five years after entry and had submitted proof thereof upon
which final certificate had issued prior t the order of withdrawal.
She insisted that the title to the land should be perfected in her by
the issuance of a patent.
In the decision of the Department of November 16, 1906, it was
tacitly admitted that the claimant had earned title to the land by complying with the homestead law prior to the date of the withdrawal
and it was not questioned that the equitable title to the land, evidenced by the final certificate, had vested in her prior to the.withdra-wal which entitled her to a patent. But as the government had
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the right to acquire the land by purchase or by condemnation under
authority of the 7th section of the reclamation act, the patent was
refused for the reason that no useful purpose can be subsemved by
the issuance of it to respondent, as the rights of an entrynan are as
fully protected by the final receipt as by the patent.
Considering that her ground of complaint was the refusal to issue
the patent, and that no question was involved as to the measure of
compensation, it was saidIn either case the government has the right to acquire the
sating the entryman, or owner, the only difference being, in
legal title remains in the government, while in the other case
essary for the government to reacquire the title after the
patent. The right to compensation is the same in both cases.

land by compenthe one case the
it would be necissuance of the

In the motion for review attention is called to the fact that the
Department, in its letter of January27, 1906, directed that the entry
shall be canceled and that the "improvements will be paid for by the
government as provided by sections 8 andi9 of the circular of June
6, 1905."
She insists that "the Secretary of the Interior has no jurisdiction
to withdraw and appropriate land covered by a perfected entry or
to cancel a perfected entry of land under the laws of Congress for
irrigation purposes, where the entryman's rights have become Vested
to the land, as in this case, except by purchase or condemnation proceedings; " that the United States holds the legal. title for her as the
ownef of the equitable title and even Congress has not the power to
dispossess her without full compensation for the value of the land.
It was not intended to hold otherwise in the decision complained of,
nor to deny to claimant the right to compensation for the full value
of the land and the improvements thereon to the same extent that she
would be entitled if the legal title had been issued to her.
The only question that was considered was whether the legal title
to the land should pass from the government in view of the fact that
itfwas the purpose to reacquire it.
It was an oversight in not noting that the circular of June 6, 1905,
had no application to this case, as it was not intended to apply--the
provisions of that circular to cases where a final-certificate had been
issued at the date of withdrawal.
The rights of the entryrnan as to the measure of compensation and
the character of the action that may be taken by the government in
acquiring or. appropriating the land must be determined by the status
of the entry at the time of the withdrawal of lands needed for use in
the construction and operation of irrigation works.
If the entryinan at the time of the withdrawal had earned title to
)the land by full compliance with the homestead law, he is entitled to
cOmpensatiOn for the land and the improvements thereon as fully
.
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as if the legal title had been is'sued to him, but no evidence of title,
either equitable or legal, will be issued.
The question as to whether local officers should accept final proofs
6ofered for lands needed for use in the construction of irrigation works,
but to issue no final certificate thereon, or whether entries upon which
final proofs had not been made at the date of withdrawal should be
canceled, and the entryman compensated in the manner provided by
the 8th paragraph of the circular of June 6, 1905, was considered in
an opinion by the Assistant Attorney-General rendered January .25,
1906, which was approved by the Department.
With reference to such entries it. was stated. that those instructions did not contemplate that claims occupying that status could.
be perfected, but on the contrary it was.evidently intended that the
'status existing at the date of withdrawal should be maintained and
the rights of all parties should be adjusted upon that basis.
Afterward the question was submitted to the Assistant AttorneyGeneral as to the status of a' homestead entry upon which final proof
has been submitted, but where no final certificate has been issued
thereon.
In his opinion of June 21, 1906, which was- approved by the Department, it was held that " a homestead entry upon which final proof
has been made showing compliance with the law up to' 'the date
thereof, but where final certificate has not issued, has the same status
as an entry upon which final certificate has issued so far as it may be
affected by any withdrawal under the reclamation act."
As stated in that opinion,' the homesteader earns his right to a
title by residence Upon and cultivation and improvement of the
tract for the period prescribed by the statute, and when he submits
proof showing that the law has been complied with, he is invested
with the right of. ownership, although the evidence of it in the form
of the final certificate has not been issued.
The question was again considered in an opinion rendered by the
Assistant Attorney-General January 4, 1907, approved by. the De_partment, explaining a seeming inconsistency in the action ordered
to be taken with reference to the homestead entries of Horace J.
Dresser and Jordan H. Moberly, respectively, both entries occupying
the same status. In each case the entryman had earned title to the
land and had made final roof, but 'no final certificate had issued.
In the one case the entryman protested against any appropriation
of the land, while in the other case the claimant insisted that having
earned the title to the land, it was. the duty of the Department to
issue to him the: final certificate showing his right to a patent. It
was held that altho61li the right to a title existed, if it was -the
purpose of the government to reacquire the land, it " will not coinplicate matters by issuing to claimant the, evidence of a title, either
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legal or equitable, but the proceedings must be the same as if the
final certificate or the patent had issued."
The opinion of January 25, 1906, had reference to entries where
the right to a title had not been earned at the date of the withdrawal.
The opinions of June 21, 1906, and January 4, 1907, had reference to
entries where the right to a title had been earned and final proof
had been made but no final-certificate had been issued.
In both classes the legal and equitable title were in the United
States, but in the latter class the right to a title was in the entryman.
There would seem to be no obstacle to the application of the circular
of June 6, 1905, in both classes, inasmuch as no evidence of title has
been issued, although the measure of compensationlmay be different.
In the one case, however, it is simply a homestead right that is canceled. In the other, it is the taking of private property to which a
right of ownership had been acquired by compliance with the law,
and it can not be appropriated by the government except by consent
of the claimant, or in the mlanner provided by law.
In the case now uLAder consideration the equitable title has been
issued and the land can not be reacquired by the United States except
in the manner that would be pursued in acquiring any other private
property. But, as in the other cases, the United States will not issue
the patent, as the right of the respondent as the owner of the land can
be fully protected under her equitable title.
The order of the Department of January 30, 1906, to cancel the
entry, and directing that claimant will be paid for her improvements,
as provided by sections 8 and 9 of the circular of June 6, 1905, is
modified accordingly.
PRACTICE-NOTICE OF CONTEST-SERVICE BY PUBLICATION-RULE 11.
WAICENSI-Iw

v.

BuRNS.

Rule 11 of Practice, which provides for service of notice of a contest by publication where it is " shown by affidavit that due diligence has been used
° and that personal service can not be made," contemplates that such affidavit
shall be made by the person or persons who made the search and inquiries
in the endeavor to ascertain the whereabouts of the defendant with a view
qf making personal service,; and where notice is published upon an affidavit made by another, upon information furnished by the person who
made the effort to obtain personal service, such notice is fatally defective
and no jurisdiction is acquired thereunder.

Secretary Garfield ta the Comnissioner of the General Land Ofce,
(F.L. C.)
Mfarch 14, 1907.
(A. W. P.)
An appeal has been filed on behalf of James Walkenshaw from
your office decision of April 2, 1906, wherein you reverse the action
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of the local officers and remand for proceedings de novo his contest
against James D. Burns's homestead entry No. 10391, made February 17, 1902, for the E. of the NW. 4 and the NW. 4 of the NW. i,
Sec. 24, and the SW. of the SW. 1, Sec. 13, T. 2 S R. 19 E:, The
IDalles, Oregon, land district.
The material facts in this case have been sufficiently stated in your
office decision and need not be here repeated. The only question
presented for consideration is one of jurisdiction. Service herein
was attempted by publication, the order therefor being based on an
affidavit executed' and filed by contestant's attorney. It was not
alleged therein that the entryman was a non-resident, but only that
he was absent from the State, to which he appears to have returned
prior to the date set for hearing; hence it was necessary to show flly
alnd to the atisfaction of the local officers that, after diligent effort,
personal service could not be made. Contestant's attorney did not
personally make such diligent search and inquiry, but based his
affidavit on statements as to efforts made to locate the defendant
contained in letter from plaintiff to his counsel. Was such affidavit
sufficient upon which to predicate service of notice by publication?
Rule 11 of Practice provides that:
Notice may be given by publication only when it is shown by affidavit presented on behalf of the contestant and by such other evidence as the register
and receiver may require that due diligence has been used and that personal
service can not be made. The affidavit must also state the present post-office
address of the person intended to be served, if it is known to the affiant, and
must show what effort has been made to obtain personal service.

This rule as now worded was approved May 26, 1898 (26 L. D.,
710). Prior to that date Rule 11 provided that the required showing
must be made by affidavit of the contestant. But in the case of Bradford v. Aleshire (15 L. D., 238) even that rule was construed to mean
that the contestant must show certain facts "by affidavit," and that
the affidavit may be made by any person or persons who possess the
required information. This is clearly the intention of the present
rule. As was said in the instructions of May 27, 1905 (33 L. D.,
578), such affidavit must contain the averment " that the affiant has
.
. . endeavored " to ascertain the whereabouts of the defendant
by diligently making the search and inquiries indicated." In other
words, that while any qualified person may make the inquiry with
view to personal service of the notice of contest, yet only a party
making careful search and inquiry can execute an affidavit sufficient
upon which to base substituted service.
The Department has very frequently, as well as uniformly, held
that, where service of notice by publication is substituted for a
personal service, a strict- compliance with the rules of practice
*-.
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applicable thereto is requisite to confer jurisdiction over the person
of the defendant. And as herein indicated, there was no such observation of the requirements of said Rule 11 of Practice, on behalf
of plaintiff. This is a fatal jurisdictional defect.
* The decision of your office- is therefore affirmed, and you 'are
directed to remand the case to the local officers,, with instructions to
proceed as indicated in your said decision. In the event contestant
fail to apply for a new notice for personal service or to file sufficient
affidavit upon. which to again predicate service of notice by publication within the time indicated, the contest will be 'dismissed and the
case closed.

GRASS ISLAND ABANDONED MILITARY RESERVATION-SALE OF LANDS
INSTRUCTIONS.
DEPARTMENT OF THE INTEROR,
GENERAL LAND

D

OFFICE,

Washington, D. C., March 15, 1907.
Register and Receiver,.Olympia, IVashington.
GENTLEMEN: The land in the Grass Island abandoned military
reservation, the designation of which by legal subdivision is lot 5,
Sec. 18, T. 16 N., R. 11 W., and containing 27.91 acres, will be
offered for sale at your office on June 18, 1907. At 10 o'clock, a. in.,
of the day fixed you will offer said tract for sale.
Said land is to be sold to the highest bidder at not less than the
appraised value. Upon payment by the purchaser of the amount bid,
the receiver will issue his receipt, in duplicate, and the register a cash
certificate, said certificate and receipt to be designated on the papers
and abstracts as No. 1, Grass Island series.
Upon conclusion of the sale, you will make a report to this office
and return the inclosed appraised list.
Further instructions will be given you in regard to your monthly
and quarterly reports, and your disbursing and other accounts in
connection therewith.
Notices of the offering have been sent to the weekly edition of the
"Bulletin," Aberdeen, Washington, the " Chehalis County Vidette,"
Montesano, Washington, and the "Ledger," Tacoma, Washington,
for publication.
Very respectfully,

R. A. BAILINGER,
om'niissioner.

Approved:
JAMES RUDOLPH GARFIELD, Secretary.
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RIGHT OF- WAY-WATER RIGHT-ACT OF JUNE 80, 1906.
0MONO

POwaE

COMPANY.

Directions given relative to the disposition of applications for rights. of way
involving the use of wa-ter in the territory indicated in the act of June 30,
1906, authorizing and directing the Secretary, of the Interior to sell to the
city of Los Angeles, California, certain lands in that State.

Seeretary Garfield to the ComZ8sioner of the General Land Offlce,
(F. L. C.)
Hareh Zi, 1907.
(F. W C.)
With your office letter of October 29, 1906, were forwarded copies.
of articles of incorporation and proofs of organization of the Mono
Power Company, together with a certain map and accompanying
field notes, constituting an application nderi the provisions of the
act of February 1,-1901 (31 Stat., 790), for permission to use a right
of way over the public lands for a tunnel,.pipe line, and power plant,
all located in sections 21 and 22, township 5 south, range 31 cast,
M. D. M., Independence land district, California, and in your said
letter you considered. the protest filed by the city of Los Angeles,
against the granting of the permission as applied for, your recommendation being that the protest be -dismissed andthat the permission be granted. Action has been heretofore suspended upon this
application, involving as. it does the use of water in the territory
indicated by the' act of June 30, 1906 (34 Stat., 801), entitled "An
act authorizing and directing the Secretary of the Interior to sell to
the city of Los Angeles, California, certain public lands in California; and granting rights in, over, and through the Sierra Forest
Reserve, the Santa Barbara Forest Reserve, and the San Gabriel
Timber Land Reserve, California, to the city of Los Angeles, California."
Under date of the 13th instant the Secretary to the President forwarded a communication, signed by the Director of the Geological
Survey and the Forester, concerning an investigation of the question
of water supply for.the city of Los Angeles, and- in said letter states
that the President approves of the Department's proceeding in the
disposition of pending applications along the lines suggested.

Said

communication recommends that immediate action be taken upon the
application of the Mono Power Company and that the Seretary of
the Interior should give his approval to the pending -application by
the company, if otherwise regular and proper, but that the company
should be required to enter into a binding stipulation with the city
that it will not claim or demand more thah 160 second feet of water
from: and after the completion of what is known as the Long Valley Darn.
580-VOL 35-06 As:-.30
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Proceeding as suggested, and finding that the application is regular
and satisfactory, I accept and herewith return for filing, the copies
of the articles of incorporation and due proofs of organization of
said Mono Power Company, and have granted and noted uponl the
map of location permission for use of the public lands, as provided
by the act of 1901, upon'tle condition that the Company will not claim
*f 0 : the right to have more than 160 second feet of water flow continuously past the Long Valley Dam when built in furtherance of the act
of June 30, 1906, supra.
*
In this connection I invite your attention to the further recomimendations. made ii: said' communication: first, that all pending applications for right of way against the granting of which the city
of Los Angeles has protested, be taken up for disposal on July 1,
next, or as soon thereafter as is convenient, and considered in the
light of the plans of the city, as. disclosed by any showing filed' at
that time; and second, "that action be taken, without regard to the
.protests of the city, upon any application for rights of way between
the proposed Long Valley Reservoir site and the proposed. intake
from the Owens river for the city's conduit, the granting of which
*. : will not require the use, diversion, or impairment of a greater amount
of water than that involved in the granting of the Mono Power Company's application." In the further disposition of applications for
right of way involving the use of water in the territory indicated by
'
the act of June 30, 1906, supra, you will be guided by the suggestions
herein.
*

OKLAHOMAIL

LANDS-PASTURE AND WOOD RESERVES-AWARDS TO SUCCESSFUL BIDDERS.
INSTRUCTIONS.

Awards made to successful bidders on Oklahoma pasture and wood reserve
l:nds in accordance with the descriptions of the lands given in the bids
will not be canceled' and the deposits accompanying the, bids returned,
merely because the bids were made in ignorance of the true character of
:the lands or because of error in description the lands designated in the
.bids and awarded thereunder are not the lands intended to be purchased.

Secretary Garfield to the Commissioner of the General Land Offece,
J G.)
(C. J.
March 16, 1907.
'
(F. L. C.)
The Department has received your office letter of February 20,
1907, transmitting a letter from Stubblefield & Whalin, attorneys
at law, Lawton, Oklahoma, from which it appears that they have
several clients who were successful bidders on Oklahoma Pasture
and Wood Reserve lands, but who it is stated were, as the result of

mistakes in description made by them or the persons preparing their
bids, awarded lands they did not intend to purchase. 'It.is repre-
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sented by said attorneys that in many instances the lands are practically worthlessf and that the urchasers will forfeit the deposits
made by them with their bids rather than make entry of said lands.
Your office states that many communications of like nature are
being received from other sources, the, purchasers asking that they
be relieved from inaking entry of the lands awarded and the for'feiture of their deposits, because, as they say, being unable to visit
and inspect the lands, they were erroneously induced by persons
professing to know the character of said lands to make high bids
on tracts that are worthless for farming purposes.
Your office requests consideration of the question as to whether the
awards made to such-iersons as theforegoing may now be canceled
and the deposits accompanying their bids returned to them, in view
of the consequent hardships.
It is very clear, as stated by your office, that the government can
not in any sense be held at fault in this matter. Prior to the sale of
these lands very full and specific instructions were issued for the
guidance of prospective purchasers, accompanied by a descriptive
schedule of the lands to be sold, and there was also issued a pamphlet
containing a general description of the character of said lands in;;ach township. Even up to the time of actual award persons were
allowced to withdraw their bids and deposits. It would seem that
every easonable opportunity was aorded bidders; before final award
to enable them to take the necessary precaution both in acquainting
themselves with the character of the lands bid upon and in seeing that'
they properly described the lands they in fact intended to purchase.
Therefore it is not believed it would be advisable or justifiable to
cancel the awards and return the deposits in cases where the awards
weren ade on the descriptions of the lands given in the bids.

SCHOOL LAND-INDEMNITY SELECTION-CERTIFICATE OF NONINCUMBR1ANCE.
STATE OF CALIFORNIA.

Compliance with the requirement of paragraph 2 of the instructions of
February 21, 1901, and March 6, 1903, that with each list of indemnity
selections the State shall furnish a certificate of the proper authorities
that the base lands have not been sold, incuinbered, or otherwise disposed of, will not be insisted upon, as to selections made.prior to the promulgation of the instructions of February 21, 1901, where there is on
'file in the General Land Office a certificate of non-incumbrance covering
the entire section in which a particular tract assigned as base is located
provided reference be made by the State to the particular list, by State
and register-and-receiver nunber, in connection with which the certificate of non-incumbrance was furnished, and a like reference to all pending
lists to which said certificate is desired to be applied.
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Secretary Garfield to the Commissioner of the General Land Ofice,
(F. W. C.)
March 18, 1907.
(F. L. C.)
The Department has considered the appeal by the State of CaliI(ornia from your office decision. of June 1, 1905, reqjuiring. of the
State evidence of non-incumbrance of the base lands used in connection with twenty-five separate and described school land indemnity
selections in such form that the same may be filed with each list of
selections. This requirement is made in furtherance of paragraph
2 of instructions of February 21, 1901 (30 L.. D., 491), and paragraph 2 of instructions of March 6, 1903 (32 L. D., 39), relating to.
the selection of indemnity school. lands. By these regulations it
was, required that with each list " a certificate of the proper authorities that the base lands have not been sold, incumbered, or othersise
disposed of," shall be furnished.
In the appeal of the State it is urged that this requirement is
* : unreasonably burdensome, but after full consideration of the matter
in the case of Eg parte State of California (34 L. D., 245), this
requirement was adhered to for the reason therein given.
The selections in question were made many years ago and it is
*
claimed on the part of the State that as certificates of non-incumbrance are generally furnished for the entire section where part. only'
is used as base for any particular selection, in many, if not most,
instances the proof desired has heretofore been furnished; that
-examination of your records will disclose this fact; that such examination should be made and the certificates heretofore furnished
applied to selections pending at the time said certificates were filed;
and that the State to this extent should be relieved from the expense
incident to furnishing new certificates; also, that where new certificates are necessary, one certificate covering base lands used for several selections should be accepted. It is admitted by the State that
.certificates of non-incumbrance are valueless where the selection is
made subsequently to the filing of the certificate.
After full and careful consideration of the matter and for the purpose of disposing of those selections made prior to the promulgation
of the instructions of February 21, 1901, the Department sees. no>
objection to granting the State's request, provided reference be made
to the particular list, by State and register-and-receiver number, in
connection with which the certificate of non-incumbrance was furnished,' and a like reference to all pending lists to which said certificate is desired to be applied. This will greatly relieve your office and
grant substantially the State's request in the matters, so far as the
selections were made prior to the promulgation of the instructions of
February 21 1901.
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SWAMP LAND GRANT-ADJIUSTMENT-FIELD NOTES OF SURVEY.
ANDERSON V. STATE OF MINNESOTA.
The rule laid down in the departmental decision of November 26, 1906, 35 L. D.,
326, a supplemental to the rule in First Lester, 543, governing the adjustment of swamp land grants, has no application except in instances where
the rule in First Lester is inapplicable, nor should it be applied to the
disadvantage of persons who made settlement prior to the promulgation of
said rule.

Seeretary Garfield to the ommissionerq of the General Land Office,
(F. L. C.)
March 18, 1907.
(F. W. C.)
-

The Department has considered the appeal by Ananias Anderson
from your office decision of April 6, 1905, affirming the action of the
local officers in rejecting his homestead application as to the NE. i
of SE. of See. 21, T. 62 N., R. 19 W., Fourth P. M., Duluth land
district, Minnesota, for conflict with the claim of the State to said
tract under the swamp land grant.
Anderson on October 18, 1904, forwarded to the local land office
his holmestead application for the entire SE. 4 of said section 21, and
in his homestead application accompanying the same alleged settle-nent upon the land in August, 1903, with continuous residence and
cultivation from that date, and on November 3, 1904, he filed a- formal
contest against the swamp land claim of the State to the NE.
of
SE. 1 of said section 21, which had been claimed by the State under
its swamp land grant, alleging that the same was not swamp in
character; that he had moved upon the land July 15, 1903, and had
resided thereon ever since, having made improvements upon the land

*

*
*t

of the value of $600.
January 5, 1905, the register advised him that his application had
been rejected as to said' NE. 4 of SE. of Sec. 21, under the authority
of the instructions issued by your office dated April 4, 1903, re-affirmed in decision of December 10, 1904, and that unless he should
elect "to take cleat land, by payment of the fees and commissions on
the NW. of SE. -4 and S. - of SE. , Sec. 21-62-19, amounting to
$13.00, the same will be rejected without further notice to you."
In his appeal Anderson alleges that the field notes of the survey
in eturning the land as swamp were false and fraudulent; that the
land is not of the character contemplated by the sanip land grant,
and that it is high and dry, subject to homestead settlement.
Your office in its decision of April 6, 1905, held that the contest
must be determined by the showing of the field notes and that as
the field notes of survey showed that the greater part of the east line
of said tract runs through swamp, under the rule laid 'down in
First Lester, 543, and the later ruling of the: Department, March
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20, 1905 (33 L. D., 475), the tract in questin must be adjudged as
of the character of lands granted,' and the rejection of Anderson's
application as to the NE. - of SE. - was therefore affirmed.
Upon inquiry at your office it is learned that the survey of the township in question was not completed until September 25, 1903, and
that the same was not approved until May 4, 1904. Under the decision of the Department in the case of Lampi v. State of Minnesota
(35 L. D., 58), Anderson is clearly entitled to an opportunity to show
the true character of the lands by evidence other than the field notes.
of survey. Both your office and the local officers therefore erred in

denying him a hearing.

09:0

Sf0f

t

0

;00

;-

In this cohnection it is noted, although it is not clearly stated, that
but for the ruling of March 20, 1905, referred to, this tract would not
have been adjudged to be of the character of lands granted to the
State; in other words, that under the rule laid down in First Lester,
543, this tract would not have passed to the State as swamp upon the
field notes of survey. The matter of supplementing- the rule an-.
nounced in First Lester, where such rule was incapable of applicalion, was fully considered in departmental decision of November 26,
1906 (35 L. D., 326), in the natter of. the State's appeal from the
rejection of its list of swamp land selections No. 148, and in the disposition of this matter it was said:
While the Department is not disposed to modify the rule in 1 Lester,; when
capable of application, yet in view of the foregoing considerations, it is thought
such rule should be supplemented, and it is directed, in instances where sketch
*maps have been returned, with surveys in the field, and the field-notes of
survey show intersections of swamp and overflowed lands with oine line of a
section only, that these sketch maps be taken into consideration in determining
the character of the portion of the section lying upon. the surveyed line with
*reference to its swampy or non-swampy character, and in such instances, where
the outline of the swamp or overflowed lands is shown by the diagram to extend
from the section line fifteen chains or more within the section, the adjustment
Nwill be made upon the basis of the relative portions of the surveyed lines shown
to be swamp or dry by the field-notes of survey. That is, if the diagram shows
that the swamp or overflow thereby represented extends at any point fifteen
chains or more across the section line, and within the section, the State will
be entitled to such forty-acre subdivisions lying upon the section line as are
:shown by the field-notes of the major portion of said line to be of the character
granted, but this rule shall have no application in the adjustment of a claim,
to the interior forty-acre subdivisions of a section.

I deem it but necessary in disposing of this case to say that it was
not intended that this supplemental rule should have any application
in the adjustment of the State's grant except in instances wherelh
the
rule announced in 1 Lester was inapplicable; and, further, as it pro-vided a new method whereby the State might be entitled to land
which she could not take under the rule in 1 Lester it should not be

'
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.applied to the disadvantage of settlers upon the land' prior to the
proiulgation of said rule.
The decision appealed from is hereby reversed and the record remanded with direction that a hearing be ordered on Anderson's
affidavit attacking the State's claim under the swamp land grant,
uless upon furthier investigation, it be found that the State's claim
can be denied without such- hearing, upon a proper reading of the
field notes.
NORTHERN PACIFIC LAND GRANT-CLASSIFICATION UNDER ACT OF
FEBRUARY 26, 1895.
NoiRTHrmN PACIFIC

AILVAY

Co.

AVdescription by the commissioners appointed under the act of: February 26,
1895, in their report of lands examined and classified, as "all not patented
of" a designated section, clearly and with certainty indicates the particular
parts included, and such classification and report are therefore within the
requirements of sections 3 and 5 of that act.

Secretary Garfeld to the Cortmissioner of the General Land Offce,
(J. T.):
llarch 19, 1907.
(F.L .)
;n January, 189 8 , the commissioners apnpointed under the act of
February' 26, 1895 (28 Stat., 683), exanined and classified as mineral
" all not patented of " Sec. 27, T. 9 N., R. 2 W.,I in the Helena, Montana, land district, as shown by their report filed February 4, 1898.
In letter of August 5, 1898, to the local officers, your office called.
attention to the fact that the schedule attached thereto shows the.
the Department for apthe
tracts omitted from the list submitte
proval, and the reasons for their being omitted. This schedule
recites that' the classification of " all not patented " of this section 27
was " omitted for description." I n that coinection your office held:
As to the tracts that' were omitted for description and -for, conflict Nwith
mineral entries the U. S. mineral land commissioners will be required to submit
a1 supplemental report describing the tracts remaining, after eliminating all
patented and entered tracts from a particular section, by their proper legal

subdivisions.

The supplemental report for January, 1898, which appears to have.
the S.4
been filed September 3, 1898, shows the E. 4 of the NE.
and the
4,
SW.
the
of
S.
4
the
-,,
SE.
the
of the SE. -, the NE. I of
by the
as
mineral
be
classified
to
section
said
4
of
NW.
W. of the
embraced
were
portions
those
classified
as
so
commissioners; and
in a supplemental list, approved by theDepartment April 5, 1899.
The NE. 4 of the SW. 4 of this section was therefore also omitted
:from that supplemental list.
June 15, 1905, the Northern Pacific Railway Company, under the

-
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act'of July 2, 1864 (13 Stat., 365), and resolution approved May 31,
1870 (16 Stat., 38), offered, in duplicate, for filing in the Helena
land office, Montana, its selection " List No. 299 " (Place), describing one tract only, viz., the northeast quarter of the southwest quarter
of section 27, T. 9 N., R. 2 W., M. P. M., which list was rejected by
the local officers on. the 17th of June, 1905, because, as. stated, " the
land-applied for has been classified as mineral, and approved."
Your office decided on appeal, November 23, 1905, that this tract
was not embraced in supplemental classification and hence does
not appear to have been classified; " that the company can not secure
patent to lands not classified and can get patent only when the classification shows the lands to be non-mineral in character, and that the
local officers' rejection of the list was proper, although the reason
given therefor was erroneous; and their action was sustainec.
January 25, 1906, the company appealed from that decision. The
appeal erroneously describes the tract as in T. 9 N., R. 2 E. and
assigns error on the part of your office in holding that the mere fact
that the land had not been classified constitutes a reason for denying
the company the right to include the land in a list to be placed of
record. Appellant contends that section 7 of the act of February 26,
1895, in providing that no patent or other evidence of title shall issue
to

*

the

company

for

any

land

until

the

same shall

have

been classified,

has reference only to the certification and patenting, and not to the
orderly course of procedure in the preliminary filing of a list; that
the list should be accepted nd placed of record, leaving the deterUination of the rights of the company to such time as the land may
im
be determined to be either mineral or non-mineral in character- that
the prohibition of the statute is extended by your office decision
beyond its true meaning, and that the company's list should be
received, with the condition that -no action shall be taken thereon
until the land has either been classified, or section 7 of the act of February 26, 1895, has been repealed.
At once the question arises: Has the northeast quarter of the
southwest uarter ofthis section 27 been classified as mineral by the
commissioners, as provided by the act of Febriiary 26, 1895 ?
Section 3 of that act requires that the classification " shall be bv
each legal subdivision where the lands have been surveyed," and by
section 5 the commissioners were required, on or before the fifth day
of each month, tofile in the office of the register and receiver of the land office of the land district in which the land examined and classified is situated a full report, in
duplicate, in such form as the Secretary of the Interior may prescribe, showing
all lands examined by them during the preceding month, and specifying clearly,
by- legal subdivisions,
here the land is surveyed, or otherwise by natural
objects or permanent monuments to identify the same; the lands classified by
them as mineral lands and those classified as non-mineral.
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Under the provisions of the act of February 26, 1895, the company
had ample opportunity to object to the commissioners' report filed
February 4, 1898, classifying as mineral " all not patented of " this
* section 27. No protest against that classification appears to have
been filed by the company. On the other hand, the only objection
]made by your office to that report appears to relate to the descriptive
language used therein to indicate the parts of the section which the
commissioners examined and classified. There can be no possible
doubt or uncertainty as to the particular legal subdivisions which are
included in the description " all not patented of " this section. All
that part of the section Which was patented at date of that report,
and Which is excluded from the classification, is shown by the records
of your office, and the legal subdivisions remaining which are included in that report and classification, are likewise shown by the
records of your office. Under the rule id erturn est quod certzon
reddi potest, the description employed (" all not patented of "' section
27) is as. certain as would be a description naming each of the smallest legal subdivisions classified in the section.
It appears that as late as January, 1898, it was the practice of those
commissioners in their reports to describe the land lassified by
entire sections in many cases, or as " all not patented of" particular
sections nanledj or in some like manner. In a list approved by the
Department July 19,. 1897, a great many tracts are classified which
are described merely as " all that portion [of the section named] not
covered by mineral entries and patents."
In the opinion of the Department the commissioners' report filed
February 4, 1898, describiiig the classification as " all not patented
of" said section 27, clearly and with certainty indicates the particular parts classified by them, and does, within the meaning and purpose of that act, constitute a mineral classification and report by
them " specifying clearly, by legal subdivisions;" the particular land
classified in that section.
Section 1 of the act of February 26, 1895, directs the Secretary of
the Interior "to reject, cancel and disallow any and all claims or.
filings heretofore made, or which may hereafter be made, by or on
behalf of the said Northern Pacific Railroad Company on any lands
. . . which upon exanination shall be classified as provided in this
act as mineral lands," and the Department, in the case of Northern
Pacific Ry. Co. v. Frei et al. (4 L. D., 661), held that any lands classified " as mineral under this act are forever excluded from the operation of the Northern Pacific land grant " (p. 664). The list offered
for filing by the railway. company must, therefore, be rejected.
Your office will, from tiule to time and as speedily as practicable,
in all cases in which suchl action may properly be taken, prepare and
submit to the Department, for approval, correct lists including all
-
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lands; surveyed or unsu rveyed, actually classified by the commissioners under the act of February 26, 1895, the classification whereof`
has not heretofore received the approval of the; Secretary of the
Interior, *not only those. which in accordance with the views herein
expressed are subject to such approval but all -others to the approval
of the classification whereof no bar exists, aking for that purpose
careful comparisons of the comnmissioners' reports with the tract
books and other pertinent records of your office.
As thus modified, the decision of your office is affirlied.

:DESERT LAND ENTRY-ASSIGNTNMENT-RIGHTS 0F ASSIGNEE.

CA:31BEILL V. GLOVER ET A'L.

Nz:

:

The right of a person claihuing under an instrument of assignment of an uuperfected desert land entry to recognition by the land department is dependent
upon the filing in te local office of :a certified copy of the istrumenit of
assignment, together with n affidavit, eecuted by himself before the
proper offlcer, showing his qualifications t take nlid complete the entry.

Secretary Gqrfleld to the Commissioner of the

(F.L. C.)

General Land

March20, 1907.

Offlce.

(E. P.)

* July 19, 1904, Alpheus Glover made desert land entry of the S. I
of the NW. 4 of Sec. 2, and the S. of the NE. , the S. of the NW.
and the W. Wof the SW. 4 of Sec. 3 (containing 320 acres), T. 19 S.,
R. 26 E., Roswell land district, New Mexico, upoll which hesubmitted
first annual proof, showing an expenditure of the sum of three hundred and twenty dollars iii the purchase of two hundred and fourteen
feet of-nine-ilch well-casing,fwhich had then been placed on the land.
By ded dated May 11, 1905, and acknowledged May 15, 1905,
Glover assigned the entry to Dona S. Hersey, of Wichita, Kansas.
The deed of assignment was recorded o or before June 23, 1905,
in the office of the Recorder of Eddy County, New Mexico (said
county being that in which the land is situate), anl on Augiist 18,
1905, notice of such assignment was filed in the local office.
September 8, 1905, Hersey submitted what is denominated " sup-,
plemental first yearly proof," showing an expenditure upon the land
of the sum of three hundred and hirty-si dollars and eiglhty-five,
cents in the construction of three and three-fourths miles of four-wire
fence.
In the nieantim6, however, to wit, on August 16, 1905, Alan F..
Campbell filed in the local office an affidavit of contest against the
entry of Glover, charging that the entrymnan-;
-

-

has not expended upon said tract in the necessary irrigation, cultivation, recla.
mation and permanent improvements the sum of $1.00 per al ie for the year
beginning July 19, 1904, to July 19, 1905.
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Notice issued on the day the affidavit was filed, citing the parties
to appear before the Iocal officers November 16, 1905, and submit
testimony.

No effort, so far as the record discloses, appears to have

been; made to serve this notice. October 3 1905, Campbell filed in
the local office an affidavit, executed by himself, alleging that " since
filing his said contest said entry has been duly transferred from
Alpheus Glover t Dona S. Hersey," and praying that "said Dona S.
iHersey be made party to said contest case, as defendant-assignee, and
notice issue to him as such."
New notice accordingly issued, October 3, 1905, naming Hersey as

assignee, and the same was served personally upon Hersey at Wichita,
-Kansas, October 9, 1905.

*

At-the hearing, had November 16, 1905, contestant's witnesses testified that they examined the land August 15, 1905, the day before
the affidavit of contest was filed, and at that time there ias nothing
on the land except a number of lengths of well-casing, which was

lying on the ground. One of said witnesses testifies, however, that a
week-or to after this examinatioll there was constructed Oil the land,
* three or four miles of four-wire fence, the posts thereof being about
rods apart.
two
Contestee Hersey admitted at the hearing that at the date of the
filing of the affidavit of contest the land was in the condition described by the contestant's witnesses, but testifies (and his testimony
is corroborated by several of his witnesses) that between the first and
the seventh of September, 1905, he caused to be erected on this land a.
quantity of fencing, at a total cost of between three hundred and fifty
and three hundred and. sixty dollars, and that this work had been
completed nearly a month before he had any knowledge of the con-

test. He testifies further that he paid Glover, the entryman, two
thousand two hundred dollars for the land, and also furnished the
money (three hundred and twenty dollars) with which the well casing, which formed the basis for the first yearly proof submitted by
Glover, was purchased.
-On the facts disclosed at the hearing the local officers rendered disDosenting opinions, the register deciding in favor of the contestant and
the receiver in favor of the contestee&.-

Your office, by decision of May , 1905, after setting forth the
facts ill tle Case substantially as hereinbefore stated, held as follows:
le was the
This contest was filed August 16, 1905, against Alpheus Glover
only party against whom complaint was alleged, and he was not a party in
interest He had conveyed all his right, title and interest in the land to
Dona A. Hersey and thedeed had for some months.prior to the filing of contest
been: placed on record in the county where the land is situated. The said contest was a nullity, no party in interest being charged with default.
It does not appear that any notice of contest was issued and served upon
-Glover, and it cannot he said that a contest had been initiated until October 3,

f
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1905, when the contestant asked that Hersey be-made a party defendant, and
notice was issued and hearing had.
It appears that at the time Hersey, the real party in interest, was brought
into court, and before any notice was issued citing him to appear there, and
before any default had been alleged against himn, and -before he had any actual
notice of any proceeding against Glover, the former owner of the land embraced
in the said entry, all laches, if any existed, had been cured by him. The
decision of the register is affirmed, and the said contest is dismissed.

From this decision the contestant appeals.

X

The Department does not concur in the view expressed by your
office, to the effect that, for the reasons stated, the contest proceeding
iinitiated by Campbell was ineffective for any purpose prior to
October 3, 1905, the data upon which the contestant sought to have
Hersey made a party thereto. That view seems to be predicated upon
the theory that prior to the filing of the affidavit of contest Hersey's
right to entry had become complete. That theory, however, is elearly
erroneous. The rights of a person claiming under an instrument
of ssignment of a unperfected desert land entry are dependent
absolutely upon the assignee's filing in the local office a certified copy
of the instrument of assignment, together with an affidavit, executed
by himself before the proper officer, showing his qualifications to take
and complete the entry. In the absence of such a showing no assignment of an unperfected desert land entry can be recognized by the
land. department (Arthur F. Hogsett, 29 L. D., 355; Anna I. Dool.
31 L. D., 184). No evidence of the-assignment of the entry here in
question had been filed in the local office by Hersey, the assignee, at
the time the affidavit of contest was filed; hence the assignee had not
at that time acquired any rights respecting the entry that were
entitled to recognition by the land department. The entryinap, therefore, in whose name the entry then stood upon the records of the local
office, was the only person against whom a contest could be brought,
and the only, person who could, with propriety, be charged with any
default respecting the entry.. From this it follows that the contest
initiated by Campbell Was a valid proceeding against the entry from
the time his affidavit was filed, and that the assignee acquired the
entry subject to the contest.,
Considering the case on its merits, the Department finds that at
the time this contest was initiated no expenditure for permanent
improvements upon the land had been made, but that before notice
of the contest was served, the assignee, without any knowledge of the
contest, had expended in permanent improvements upon the land an
amount sufficient to meet the requirements of the law; and that, so
far as anything to the contrary appears in the- record, he has acted
in good faith throughout his entire connection with the land.
The Department has repeatedly held that a contest against an
entry must fail where the entryman, in good faith and without
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knowledge of the contest, cures the default charged, prior to the
service of notice upon him. The assignee of a desert land entryinan,
who for all purposes is the successor of the entryman, must be held
to be entitled to the same rights and privileges with respect to the
entry that the entryman himself might have een entitled to in the
absence of an assignment. The facts in this case clearly warrant
the application hereto of the rule above stated, and the contest will
stand dismissed.
The judgment of your office, though for different reasons than
those stated in the decision appealed from, is therefore hereby
affirmed.

*0

SOUTHERN

UTE INDIAN RESERVATION-DESERT
UNDER CAREY ACT.

LANDS-SELECTION

REGULATIONS.

DEPARTMENT OF TE

INTERIOR,

GE±NERAL LAND OFFICE,

Vashington, D. C., Hlcaroct 20,1907.
The act of March- 1, 1907 (Public-No. 161), entitled, "An act

*

0

providing for the granting and patenting to the State of Colorado,.
desert lands formerly in the Southern Tte Indian Reservation in
Colorado," extends the provisions of section 4 of theact of Augtst
18, 1894 (28 Stat., 32, 422), and the acts amendatory thereof of June
*11, 1896 (29 Stat., 413, 434), and March 3, 1901 (31 Stat., 1133,1188),
to the desert lands included within the limits of the Southern Ute
* Indian reservation, but not including any lands lying within any
forest reservation, lands containing valuable improvements belonging
to the United States, or which have been reserved for Indian schools
or farm purposes, and provides for the payment of $1.25 per acre
-before patent issues therefor, leaving the State to comply with the
provisions of said acts of August 18, 1894, and the acts amendatory
thereof.
Applications for the segregation of such lands by the State should
be prepared and filed in accordance with the regulations. (circular
of January i5 1902, 31 L. D., 228), but in all forms, on the map,
segregation list, contract and list for patent, reference to said act of
March 1, 1907, must be made, and the words "or price " in the fifth
line on the second page of the printed form of contract, should be
eliminated before the contract is signed on behalf of the State.
The segregation lists and lists for patent should be numbered by
the State in the regular order, but they should bear the words " Ute
lands."
When a list for patent is received in this office it will be examined
in the usual manner and the number of acres that will be included in
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the patent will be determined. The State will then be called upon to
pay the price fixed by the act of March 1, 1907, to the receiver of the
proper local land office, who wilt issue a receipt i

duplicate, begin-

ning a new series of receipt numbers, designated as Ute eries, one to
be given to the State a gent, and the other to be forwarded to this
office as evidence of such payment,. wherieupon patent will issue to the
State.

The money will be accounted for in the same .Imanner as other
moneys received from, the disposal of the Southern Ute Indian reservation lands.
R. A.

BALLINGER, CoMMnissioner.

Approved:

J. R. GARFIELD, Secretary.

STATE OF LouisIANA.
Motion for review of departmental decision of June 6, 1904, 33
L.' D., 13, denied by Secretary Hitchcock, March 20,1907.
EXTENSION, OF TIME FOR MAKING FINAL PROOF IN CERTAIN
DESERT-LAND ENTRIES IN WASHINGTON.
CIRCULAR.
DEPARTMENT OF THE INTERIOR,

GE NERAL

LAND OFFICE,

:. Washlington, D. C., March 05, 1907.
Registr and Receiver,

North Yaktima and Vala Walla, TVashingtoen.
GENTLEMEN: Your attention is directed to the act of March 1,

1907 (Public-No. 162), the text of which is as follows:
An act extending the time for making final proof in certain desert-land entries.
*

Be it enacted by the Senate aid Holluse of Representatives of the United
rtates of America in Congress assembled, That all desert-land entrymen, under

the Benton Water Company's canal, in Benton County, State of Washington,
who would be required under existing law to make final proof during the year
1907, are hereby given an additional year in which to make such final proof:
Provided, That each entryman claiming the benefits of this act shall, within
ninety days after its passage and approval, file in the local land office in the
district in which the laDds embraced in his entry are located, an affidavit
describing his lands and stating that he expects to irrigate the same with water
*

from the canal of said company.

Part of Benton County, State of Washington, appears to be in
your district.

Make proper notation upon your records, and give the act as much
publicity as possible, without expense to the g6vernment. After the
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expiration of nfinety days from date of approval of the act, you will
proceed to serve notice upon each entryman affected by the provisions
of the act who is in default as to making final proof within the statu.tory period and has not filed the affidavit required by the, act, in
the usual nianner under circular of January 25, 1904, page 40, and at
the expiration of the period allowed make report to this office.
Very respectfully,X
R. A. BALLINGER, CotMnssZ0ner.
Approved:
J. R. GARFIELD, Secretary.

EXTENSION OF TIME FOR MAKING SETTLEMENT, FINAL PROOF, AND
PAYMENT ON CERTAIN LANDS IN LOS ANGELES LAND DISTRICT.
CIRCULAR.
DEPARTIENT OF THE INTERIOR,
* d:GENERAL
::

LAND OFFICE,

Washtington, D. C., H1arch .25, 1907.
Register aid Receiver, Los Angeles, California.
GENTLEMEN: Your attention is directed to the act approved March
1, 1907 (Public-No. 156), the text of which is as follows:
An act extending the time for making settlement, final proof, and payment on
public lands in certain cases.
Be it enacted by the Senate and House of Representatives of the United

States of America in Congress assembled, That the time for making final proof
and payment for all lands located under the desert-land laws of the United
States and for making settlement and final proof under.the homestead laws
of the United States, in township thirteen south, ranges twelve and thirteen
east; sections six, seven, seventeen, eighteen, nineteen, twenty, twenty-nine,;
thirty, thirty-one, township thirteen south, range fourteen east; tow(nship fourteen south, rnges twelve and thirteen east; township fifteen south, range
twelve east; sections five, six, and seven; township fifteen south, range- thirteen
east; township sixteen south, range twelve east; township seventeen south,
ranges twelve and thirteen east; sections five, six, seven, eight, nine, fourteen,
fifteen, sixteen, seventeen, eighteen, nineteen, twenty, and twenty-one of township seventeen south, range fourteen east, San Bernardino base and meridian.
in the County of San Diego, California, settlement, proof and payment of
which has not been made, be, and the same is hereby, extended for the period
of two years from the time settlement, proof and payment would be required
and become due under existing law.
Approved, Mlarch 1, 1907.

Make proper notation upon your records and give the act as much
publicity as you can, but without expense to the government.
Very respectfully,
13. A. BALLINGER, Cornnzssioner.
Approved:

J. R. GARFIEtD, Secretar.
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CEMETERIES-ENTRY BY RELIGIOUS, FRATERNAL, AND PRIVATE C.OlPORATIONS OR ASSOCIATIONS-ACT OF MrARCH 1, 1907.
CIRCULAR.
DEPARTMENT OF THE INTERIOR,
GENERAL LAND OFFICE;

Washingtqn, D. C., 1llarch 6, 1907.
The act approved Marcl .1, 1907 (Public-No. 155), provides:
That the Secretary of the Interior be, and he is hereby, authorized to sell
and convey to any religious or fraternal association, or private corporation,
empowered by the laws under which such corporation or association is organized or incorporated to hold real estate for cemetery purposes, not, to exceed
eighty acres of .any unappropriated

C

nonmineral public

lands of the United

States for cemetery purposes, upon the payment terefor by such .corporation
or association of the sum of not less than one dollar and twenty-five cents per
acre: Provided, That title to any land disposed of under the provisions of this
act shall revert to the United States, should the land or any part thereof be
sold or cease to be used for the purpose herein provided.

1. The right of purchase, under said act, is

imnited .to religious,

fraternal, and private corporations or associations,
*c

empowered

to

hold real estate for cemeter purposes by the laws under which they
.are
organized: Such corporation or association shall be allowed to
make but one entry of- not more than eighty acres of contiguous

tracts by government subdivisions of nonmineral, unreserved,, and
unappropriated public land.

2. If the public surveys have not been extended over the land so
- sought to be entered, the corporation or association should first apply
to the proper surveyor-general for a special survey of the exterior
lines of the tract desired, describing the topographical character of
the land and its area and geographical location as accurately as possible. Such tracts must be as nearly as practicable in a rectangular
form, and after the survey and plat thereof has been made, approved
by the surveyor-general, accepted by this office, and filed in the local
office, application may then be made for the entry of the land uLcnder
said act. The cost of such surveys will be paid out of the current
appropriation for "surveying the public lands," and the deputies
employed will report whether the land is mineral in character.

3. The proof must satisfactorily show:
First. The filing of a notice of intention to make proof, the issuance, in manner and form so far as possible as in other cases provided,

of the publication notice, to be published and posted for the time in
the manner provided by the act of March 3, 1879 (20 Stat., 42}, and
the regulations thereunder.
Second. The. official character of the officer or officers applying on
behalf of the association or corporation to make the entry, and his
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or their express authority to do so conferred by action -of the association.
Third. A copy of the record, certified by the officer having charge
thereof, showing the due incorporation and organization and date
thereof of the association or corporation and its location and address.
The law nder which it is organized and by which it derives its
authority to hold real estate for- cemetery purposes must also be cited.
Fourth. The testimony of the applicant and two published witnesses to the effect that the land applied for is nohnineral, vacant,
and unappropriated public land, and showink to what extent, if any,
the land has been used for cemetery purposes.
4. The land must be paid for at such price per acre as shall be
determined by the Commissioner of the General Land Office, provided
that in no case shall the price be less than $1.25 per acre.
5. Entries under this act will receive the current number of the
cash series of entries, and cash certificate (Form No. 4-189) as herein
modified must issue to the association or corporation in its corporate
name, and the granting lause of the certificate should read as follows:
Now, therefore, be it known, that on presentation of this certificate
to the Commissioner of the General-Land Office, the said -------of
…
, Shall be entitled to receive a patent, for the tract
above described for cemetery purposes, subject to reversion " to the
United States should the land or any part thereof be -sold or cease
to be used for the purpose'" in said act provided.
R. A. BALLINGER, ComiTssioner.
Approved:
J. R. GARFIELD,

Secretary.

CHIPPEWA INDIAN LANDS-DRAINAGE SURVEY-ACT OF MARCH
.1,.:
- f 1907.
:
INSTRUCTIONS.:
DEPARTMENT OF THE INTERIOR,
:

-:

GENERAL LAND OFFICE,

Washington, D. C., March 7, 1907.
Registers and Receivers,
('ass Lake, Crookston and Duluth, Minnesota.
GENTLEMEN: On November 10, 1906, the Secretary of the Interior
withdrew from " sale, occupation, or any disposition whatever, all of
the unsold lands known as the ceded Chippewa lands, pending the
completion of the drainage survey" authorized by act of June 021,
1906 (34 Stat. 352), and by letter of--November 15, 1906, you were
-
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advised that said withdrawal extends to all undisposed of lands in
the agricultural circulars of March 27, 1896,0August 12, 1898, October 6, 190, September 22, 1903,'Apil 20, 1904, and-June 23, 1905,
and to the undisposed of Red Lake lands subject to disposal under
the act of February 20, 1904 (33 Stat., 46), which lands are described
in the schedule of May 18, 1904.
Your attention is now invited to the-Indian appropriation act approved March 1, 1907 (Public-No. 154), which proviIdes in part as
follows:
That the lands withdrawn by the Secretary of the Interior under the provisions of chapter thirty-five hundred and four, Fifty-ninth Congress, first-session, approved June .txventy-first,. nineteen hundred and, six, authorizing a
drainage survey of the lands ceded by the Chippewa Indians, shall be subject
to entry in the same manner as other lands so ceded, subject to the condition,
however, that the entrymen shall be required in addition to the fees and charges
now authorized by law, to pay a pro rata charge for the examination and
investigation of the swampy and overflowed character of the land, and for the
drainage and reclamation thereof.

*

*0;-

0f

The lands sbject to homestead entry under said act are those
which have been classified in accordance with the provisions of section 4 of the act of January 14, 1889 (25 Stat., 642), as amended by.
the, act of June 27, 1902 (32 Stat., 400), and opened to homestead
entry in accordance with the provisions of section 6 of said act of
Janulary 14, 1889, after due notice has been given.
The lands which have thus been opened are described in the circulars mentioned above.
Under said act of March 1, 1907, entrymen are required to pay in
addition to the fees and charges now authorized by law, a pro rata
charge for the examination and investigation of the swampy and
overflowed character of the land, and for the drainage and reclamation of said lands; to be h reafter assessed.
In allowing entries for the lands affected by the act, ou will note
on the tract books and on the receipts and applications as follows:
Act of March 1, 1907--Public No. 154.
No cash or final certificates are to be issued on the entries allowed
under said act until all the charges authorized by the act are fully
paid.

*

You will observe the instructions given above, so' far as applicable,
in regard to applications to mafke townsite entries under the act of
February 9, 1903

(2

Stat., 820).,

By said act Chapter- 8, Title 32,

of the Revised Statutes of 'the United States, entitled, ' Reservatibn
and 'sale of townsites on public land's," was extended to and declared
to be applicable to ceded Indian lands within the State of Milesota.
You will give as much publicity' as practicable, through the local
newspapers and otherwise, as a matter of news, as t the provisivns
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of said act-, but you are not authorized to pay anything to secure such
publicatiou.
R. A. BALLINGE1,
Very respectfully,
;
CommiBssoner
:
7:
: S: 0
0
Approved:
J.

R.

GArmIE,

Secrtavy.

SURVEYOR-GENERAL'S

SCRI'-OCATION-EXCESS.

HARVYEY SPAULDING AND SONS.
* Location of a surveyor-general's certificate, upon lands of the class designated
in the act of June 2, 18.58, for a less area than called for, does not consti*t 00ttute a waiver of the excess.

Secretary Garfield. to the CoMmi8sioner ot the General Land Office,
(J. R. W.)
March 29, 1907.
(G. W.W.) w
.A

*00: 000Harvey Spauldingand Sons appealed from your decjsion of October 1, 190% refusing- to return to them as only partially satisfied
fifteen pieces of surveyor-general's scrip, each for eighty acres, located by Charle s D. Gilmore on tracts of less area, at .land offices.
in Wisconsin, at dates between May 1, 1872, and August 9 1873,
inclusive, the whok area called for being 1200 acres, the whole area
*
located 1124.t5 acres, and the'deficiency in area 5.45 acres. Gilmore died after these locations, about December, 1884, in the Distriet of Columbia, and the administrators of his estate, pursuant to
an order: of the probate

court

of . the District, sold

and assigned

Gilmore's right to the claimants, as. assets of his estate, for the
consideration of $400 paid.
* The act of June 2, 1858 (11 Stat., 294), provided for issue to a
successful claimant to a confirmed grant of lands, i whole or in part
unsatisfied-.
a certificate of location for a quantity of land equal to that so confirmed and
unsatisfied; which certificate inay be located upon any of the public lands of
the United States subject to sale at private entry at a price not exceeding one
dollar .and twenty-five cents per acre: Provided such location Shall cnform to
legal divisions and subdivisions.

The act of June 22, 1860 (12 Stat., 85, 8), was similar in terms,
the particular words being that the party should be entitled to enter
"a quantity of land equal in extent to that sold by. the government."
Certificates under these, acts are for quantity that the government has
received, the full consideration for at a tinie prior to issue of the
certificate.

Your office, because of the act of January 28, 1879 (20 Stat., 274)

484

DECISIONS

RELATING TO THE PTJBLIC LANDS.

.held that location of these certificates was controlled by the same rules
as military bounty land warrants. The act provided:
That-such scrip shall be received from actual settlers only in payment of
pre-emption claims or commutation of homestead claims, in the same manner
and to the same extent as is nowV authorized by law in case of military bounty
land warrants.

The purpose of this section was clearly not to qualify or lessen the
obligation of the government, but to make the certificates receivable
as money or as land warrants in pre-emption purchases and cominutation of homestead entries of public lands. Military bounty land
warrants are not grants of right to quantity, but the act (Revised
Statutes, section 2415) provides they may be located "according to
the legal subdivisions of the public lands in one body," "but where
such tract .
. .
does not exceed the area specified in the war*rant, it must be taken in full satisfaction thereof." The, holder of
a military bounty land warrant therefore takes it as issued, with these
express conditions of the grant. or bounty. The holder of a certifiCate of an unsatisfied grant, or in lieu of lands to which his right to
legal title was perfect takes it as compensation for spoliation of his
property by the government and with the express promise that he
may enter " a quantity of land equal to that" of which he was unjtistly deprived, 'equal in extent."
It is true that he must take by entire government subdivisions, and
can not divide a subdivision to obtain his quantity, but'nothing in
the acts requires him'to waive deficiency of area in the tract located,
nor do the acts require him to iake his entire location in one body.
This was recognized in the circular of October 8, 1874, under the
act of June 22, 1860 (12 Stat., 85), as shown in Frederick W. McRe-nolds (31L. D., 259, 260), quoting such circular. The same rule was
afterward clearly recognized in the circular of September 15, 1875
(2 C. L. L., 1000). The circular of February 13, 1879, related to
the use of such scrip in pre-emption purchases and commutation of
homesteads under the act of January 28, 1879, supra, wherein a
.special privilege or use was extended to this scrip for which it as
not before available. While restrictions were imposed as to such
new availability or use, they do not apply to, or derogate from, the
original grant of right.
The use made of the scrip in question appears not to have been in
pre-emption purchases or commutation of homestead entries, as the
locations occurred prior to the act of January 28, 1879, allowing- that
use of such scrip. The certificates were therefore not satisfied by
the locations.
Your decision is therefore reversed.
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MINING CLAIMW-APPICATION AND ENTRY-CORNERING LODE CLAIMS.
HIDDEN TREASURE CONSOLIDATED QUARTZ

MINE.

An application for patent and an entry under the mining laws may embrace two
or more lode claims held in common only where such claims are contiguous
within the meaning of the public-land laws ;: and claims which merely
corner on cne another are not so contiguous.
.Directions given that all pending entries for lode mnining claims held in common
and embraced in a single patent proceeding be sustained, and entry .
allowed in all cases where application for patent to such claims shall have
been filed prior to September 1, 1907, if the law has in all essential respects
been complied with and no question of common improvements is involved,
: : Sand the only defect is that one or more of the claims merely corner on the
other claims embraced in each application and entry.

Secretary Garfield to the Cdmnisesioner of the General Land Offce,
* (G. W. W.)
April 1, 1907.
(G. N. B.)
*: .
:June 24, 1903, the Iron Mountain Investment' Company made entry
* C for what is called the Hidden Treasure Collsolidated Quartz Mine,
comprising the Wedge; Hidden Treasure, Great Eastern, Big Dipper,
Last Link, and Keystone lode mining claims, 'survey No. 3,744, Red7 ding, California, land district.March 28, 1905, your office examined the record.and found that the
Big Dipper, Last Link] and Ketstone claims are contiguous; that
;0::
the Wedge, Hidden Treasure,. and Great Eastern claims are also in

themselves contiguous; and that the Big Dipper claim and the
Wedge and Hidden Treasure claims have a common corner, which
is the only contact between the two sections of the consolidated claim.
It was held that the entry therefore embraces two distinct groups of
three claims each, and that two such groups of mining claims can not
* properly be included in the same patent proceedings. The local
officers were directed to notify the company that it would be allowed
sixty days from notice within which to show cause why the etry
should not-be canceled as to one of the groups, or to elect as to which
cancelation should be made; and. it was stated that on failure to
make such showing, or election, the entry would be canceled to the
extent of the Big Dipper, Last Link and Keystone claims without
further notice.
The company has appealed to the Department.
The finding and statement by your office of the material facts,
above substantially set forth, as to the relative positions of the individual claims embraced in the entry, are confirmed by the record.
: ' -It is contended by the appellant company that there is no provision.
in the mining laws, or in the departmental regulations thereunder,
which requires that lode mining claims, held in common and embraced in one application for patent, shall be contiguous, and it is ar-
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guied that your office erred, therefore, in holding the entry for cancelation for the reasons and to the extent stated.
WAThilst there is in the minhig laws no express requirement that a
number of lode mining clains sought to be embraced in a single
application for patent and entry shall be contiguous, the provisions
of the law respecting the proceedings to secure patent to such claims
necessarily imply that the locations shall together comprise but one
body of land.
Section 2325 of the Revised Statutes, amongst other things, provides thatA patent for any land claimed and located for valuable deposits may be
obtained in the followings manner: Any person, association, or corporation
authorized to locate a claim under this chapter, having laimed and located a
piece of land for such purposes, who has, or have, complied with the terms of
this chapter, may file in the proper land office an application for a patent, under.:
oath, showing such compliance, together with a plat and field notes of the claim
or claims in common, made by or under the direction of the United States surveyor-general, showing accurately the boundaries of the claim or claims, which
shall be distinetly marked by monuments on the ground, and shall post a copy
.of such plat, together with a notice o such application for a patent in a onspicuous place on the land embraced in such plat previous to the filing of the
application for a patent, and shall file an affidavit of at least two persons that
such notice has been duly posted, and shall file a copy of the notice in such land
*00 3-;$office, and shall thereupon be entitled to a patent for the land in the manner
*
following: The register of the land office, upon the filing of such application,
plat, field notes, notices, and affidavits, shall publish a notice that such applica- tion has been made, for the period of sixty days, in a newspaper to be by him
*
designated' as published nearest to such claim; and he shall also post such
notice in his office for the same period. The claimant at the time of filing this
application, or at any time thereafter, within the sixty days of -publication,
shall file with the register a certificate of the United States surveyor-general
that five hundred dollars worth of labor has been expended or improvements
made upon the clain by himself or grantors; that the plat is correct, with
such further description by such reference to natural objects or permanent
monuments as shall identify the claim, and furnish an accurate description, to
be incorporated in the patent. At the expiration of the sixty days of publica* |;; tion, the claimant shall file his affidavit, showing that the plat and notice have
been posted in a conspicuous place on the claim during such period of publication.
:

-

The mimg claim for which patent may be obtained is spokenoof
as " a piece of land" and in the same connection as "the claim or
claims in common." Provision is made for one survey and one plat.
of the claim or claims, for posting one notice on- the land embraced in
the plat, and for-the publication of one notice in

one newspaper.

The

application for patent and the -plat of survey are required to be posted together "in a conspicuous' place on the land
embraced in the plat," and the notice is to be published in a newspaper published " nearest to such clain." From the language used
the purpose and intent of Congress seems clear.. The land to be
notice of the
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emlbraced in-the plat of the survey, and for which "an application
for a patent" nay in accordance with the law be filed, may consist
of a single mining location or many such locations held in common;
and,: whether the owner purchased adjoilling locations and added

*0

*t0?

*0

them to his own, or miade all the locations himself, all become his
"*claim" Smelting Co. . Kemp (104 U. S., 636, 649). It is mallifest that the statute, does lot contemplate that a number of mining
locations, tholgh held in common, if situate separate and apart
from one another on the ground ,may constitutp the composite claim
or group, for which patent may be obtained in one proceeding. The
provisions of the. statute in that behalf are, clearly inapplicable to
detached locations, which can not in the nature of things form the
piece or body of land to which the: requisites to the obtaining of a
patent are made to relate.
iIt is the location or consolidation of contiguous or adjoining claims,
where more than one is' involved, that is recognized in the statute as
constituting the: stlbject of a single patent proceeding
This was- plainly recogidzed: in the case of Smelting Company x.
Kemp (supra, p. 653), in w"Thich the trial court had taken, the position
that the owner. of several mining locations who seeks patent therefor
must resent a separate application for each, and obtain a separate
survey, and prove that upon; each the relquired work has been performed. The Supreme Court declared this position to be untenable,
and said:
fRequiring a separate application for each location, with a separate survey
and notice, where several ajoiining each other are held by. the same individual,
would confer no- benefit beyond that accruing . to the Sland-olficers from an
increase of their fees The public would derive no acivantage fromn it, and
the owner' would be ubjected to onerous and. often ruinous b-urdens. The
services of an attorney are usually retained
hen a patent is sought, and the
expenses attendant upoII the proceeding are in many instances very great.
To. lessen these as much as possible the practice has been common for miners to
consolidate, by conveyance to a single person, or an association or company,
;aanv contiguzouts claigns into one, for -which only one application is made and
of which only one survey is had. Long before patents were allowed-indeed,
fromn the earliest period in which mining for gold and silver was pursued as a
'business-miners were in the habit of consolidating adjoinu claims, whether
they consisted of one or more original locations, into one, for convenience and
economy in working them. It was, therefore, very natural, when patents were
allowed, that the practice of presenting a single application with one survey
of the whole tract should prevail. It was at the outset, and has ever since
been, approved by the Department, and its propriety has never before been
questioned. [Italics borrowed.]

No decision of the Department is cited, and none has been found,
which recognizes the principle that non-contiguous mining claims
may be embraced in a single application for patent. Counsel cite
The Hidee Gold Mining Company (30 L. D., 420) and The Alice
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Lode Mining Claim (Id., 481), and contend that in each of those
cases the Department sanctioned the patenting in one proceeding of
non-contiguous tracts of land by authorizing the laying of the lines of
junior locations over and upon prior patented ground. The case of
Mary Darling Placer Claim (31 L. D., 64) is also cited, and it is
argued therefrom that as a placer.location, good when made, was
afterwards intersected by patented lode claims, the principle now contended for was recognized and approved by the Department. It is
sufficient to say in answer that the Department, in the cases cited,
had under consideration single mining. locations, and that there is
no analogy between an application for pateut to and an entry of a
single mining claim under the circumstances there existing and an
application for patent which embraces several claims held in com1mon. In: the cases cited the question was as to the integrity of
the individual locations, and the question here is as to the right to
embrace in one patent proceeding several mining claims held in
common, some of them being non-contiguous. rThe cases cited are
therefore not-in point and do not control in principle.
The appellant company further contends, however, that -mining
claims which- corner on each other are contiguous. This contention,
as well, can not be sustained. The word " contiguous," as applied
in the disposition of the public lands, has a long-established and
well-understood meaning. Tracts of . land which Ierely corner on
each other in pre-emption and homestead claims have always been
held to be non-contiguous. Hugh Miller (5 L. D., 683); Svang v.
Tofley (6 L. D., 621) ; also see paragraph 25 of " General Rules
78, of the CirApplicable to Different Classes of Entries" (pp. 73,.f
cular from the, Gderal Land Offlce, approved January 25, 1904). In
the land laws generally parts of the public domain are not held to be
contiguous unless they lie alongside, in whole or in part, so that
together they form one body of land. Contiguous means touching
sides, adjoining, adjacent. Two tracts of land touching only at a
point are not contiguous. Linn County Bank v. Hopkins (47IKan.,
580). Two tracts of land mutually touching only at -a common
corner-a mere point-can not according to any ordinary or authorized use of language be spoken of as constituting one body or tract
of land. Kresin v. Mau (S Minn., 116). These authorities are not,
in the opinion of the Department, overborne by the cases of Holmes
v. Carley (31 N. Y., 289) and Clements v. Crawford County Bank
(64 Ark., 7), cited by counsel for appellant.
The Department is. therefore of the opinion that the requirement
that mining claims held in common, and sought to be embraced in a
single application for patent and entry, shall be contiguous within
the meaning of that word as understood and applied generally in the
disposal of the public lands, is a proper one, and that it is in full
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harmony with the purpose and intent of the mining laws respecting
proceedings necessary to obtain patent.
* It is asserted by the appellant company that heretofore your office
has sustained entries and issued patents for lode mining claims held
in common -and embraced in a single application, wherein the claims
touched one another only at a corner. The case of the Owl Consolidated Mine, entry No. 424, Redding, California, is cited,.in which the
appellant company received a patent, May 19, 1902, for three lode
claims held in common and embraced in oe application, where one
oof the claims touched the others by a corner only, as. shown by the
records of ydur office. Informal inquiry discloses that the practice
with respect to allowing entry and issuing. patents for lode claims
held in common, and embraced in a single patent proceeding, where
done or more of such claims touch others only at a corner, has not
been uniform, but that patents -have frequentily issued in such cases.
Under these circumstances, therefore, and in recognition of the
hardship which may by what is here held be imposed upon those who,
upon faith of the contrary practice heretofore more or less generally
observed, may have prosecuted, or prepared to prosecute, patent proceedings in cases like the present, direction is giventhat all pending
entries for lode mining claims held in common and embraced in a*
single patent proceeding be sustained, and entry allowed in all cases
where application for patent to such claims shall have been filed
prior to September 1, 1907, if the law has in all essential respects been
complied with and no question of common improvenents is involved,'
*and the only defect is that one or more of the claims merely corner
on the other claims embraced in each application and entry. All
* other cases thus defective will be adjudicated according to the principles herein announced.
In this case, therefore, the decision appealed from is modified to
*
allow adjudication in the manner indicated.
-

*

D

RELATING TO TE

: OFFICIAL RECORD-BASIS OF PATENT-MIfITARY BOUNTY LAND
WARRANT.

CROSSETT LUMBER Co. W. DAVIS.

:: A:

The fact that the location of a military bounty land warrant, appearing from
the records of the local office to have been regularly made and final certificate issued therefor, Iwas never reported in any of the returns of warrant
locations from the local office, and thatneither the warrant nor -any of the
location papers are found in the files of the General Land Office, is not
sufficient ground for refusing to recognize the validity of the location,
where, owing to the civil war, the business of the local office Was suspended and no returns made by the local officers covering the date the location was made.
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Secretary Garfleld to the Cbmrnissioner of the General Land Office,
(G. W. W.)
April 1, 11907.
(E. F. B.)
The Crossett, Lumber Company, claiming under an assignment
from Jonathon P. Davis to Eben M. Davis, has appealed from the
decision of your office of November 24, 1906, holding that the entry
Imade May 3, 1861, of the SW. j, See. 13, T. 19 S., R. 6 W., at the
Chhinpagnolle, Arkansas, local land office, by the location of military
bounty land warrant, No. 94,230, call not be recogilized by the land
department, and directing: the local officers at; Camden, Arkansas, in which district the land is now situated, to notify any one
claiming the land to show cause why the location should not be cn-0
cceled on the records of your office.
D
The register of the Iocal office at Caimden, Arkansas, by letter of
May 8, 1906, states that the records of that office show that the SW.
*0004 of Sec. 13, T. 19 S., R. 6 W., was located byJonathdn P. Davis and
Eben M. Davis fay 3, 1861, with military bounty land warrant No.
*94,230, issued in favor of Vincent Hernande,; dud that register and
receiver's final eceipt No. 1171 was issued therefor.
It does not- appear. that there was any irreguilaritv in the location
of the warrant, or that, the land was not subject to such location, or
*ai 0 that the locators were ot qualified to make entry but your office
refused to recognize the validity of the entry because it was not
reported in any of the returns to your office from the local office that
issued the final certificate, basing your ruling upon the decision of
*the Department in the case of Johni R. Maxwell (20 L. D., 330).
At the time of the location of this warrant, May 3, 1861, the register
and receiver at the Champagnolle land district were the accredited
officers of the United States, with full authority to allow location of
* land with military bounty land warrants and -to issue their certificate
that the warrant had been received and located in accordance with
law and instructions. No further act is, required on the part of the
locators to entitle them to a patent for the land located. Such certificate was issued in this case upon the location and surrender of the
warrant, which was the equivalent of payment, hAid the equitable title
that thus passed fom the United States vested in the locators, which

could be conveyed as other private property.

-

-

-

The mere fact that such location is not reported in any of the
returns of warrant locations from that office to your office, and that
neither the warrant nor any of the location papers can be found in
their proper place in the files of your office, is not of itself sufficient
ground for refusing to recognize the validity of the location, as they
"iay have been lost i1 transmission or may have been lost or destroyed
in the local office.
:
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The State of Arkansas passed its ordinance of secession May 6,
1861, three days after the entry of the land by the location of this
warrant. From that time the de facto government established in that
State did not recognize the jurisdiction and sovereignty of the United
States until the termination of hostilities, thus rendering it impossible*
for the local land officers to communicate with the land department,
and. to render their returns. The business of the local land offices in
that State was suspended by reason of such condition, until they were
reopened by the proper authority.
;The regularity of the proceedings at this office up to the time' of the
enforced suspension of business, is indicated by the fact that the register and receiver made their returns to your office for the month of
April, 1861, and made of record all locations of land. warrants lp to
-and including May 3, 1861, as appears from the monthly abstract of
locations with military bounty land warrants made at that office for
tihe month ending* May 31, 1861, which was certified and transmitted
to your office May 20, 1903, by the local officers at Camden, Arkansas.
This abstract contains all locations made up to and including May
3, 1861, front No. 1165 (R. and R. receipt) to No. 1173, and includes
(1171) the location of the SW. , Sec. 13, T. 19 S., R. 6 W., by
Jonathon P. and, Eben M. Davis, with bounty land warrant No.
94,230.'
In the case of John R. Maxwell, 8uprac, cited by your office, there
was no record whatever of the'entry and for that reason the patent
was refused. That is not this case. The record of the location of
this land is complete in the local office upon the plats and on the
tract books, as shown by the certified abstract of locations.
The power of supervision over the acts of registers and receivers
to correct and annul entries of lands where the lands were not subject
to entry or where the parties were not qualified to enter them, or
where the entry was made upon false testimony or without authority
of law, does not extend to land lawfully entered and paid for. Cornelius v. Kessel (128 U. S., 456, 461).
* Your decision, so far as it holds that the validity of the entry can
not be recognized because such entry was not returned by the local
officers, is reversed, but it is not intended to deprive your office- of
jurisdiction to* inquire into the validity of the entry upon other
grounds before patenting. Upon the face of the record, there appears
to be no reason why the entry should not be patented.
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REPAYMENT-EXCESS-ACT OF MARCH 2, 1907.
CIRCULAR.
DEPARTMENT OF THE INTERIOR,
GENERAL LAND OFFICE,

Washington, D. C., April 2, 1907
Registers and:Reeeivers, United States Land Offices.
GENTLEMEN: The act of March 2, 1907 (Public-No. 227), is as
follows:

Be it enacted . . . . That in all cases in which homestead entrymen upon final
proof or commutation shall have been required to pay more than the lawful
purchase money for their lnds, the Secretary of the Interior shall cause the
excess to be repaid to the entryman or to his heirs or assigns..

As the act does not in specific terms declare an appropriation to be
made, it was thought that its provisions might prove inoperative, anti
on March 14, 1907, the Secretary of the Interior was requested to ask
the Comptroller of the Treasury to say whether or not repaymirients
can be made under the act.
The Comptroller decided on March 22, 1907; that section 9 of the
act of June 30, 1906 (34 Stat., 764), prohibits construing the act of
March 2, 1907 (supra), to. make an appropriation, and stated thai. lie
knew of no appropriation applicable to the object. provided for
therein, and that the repayment of the excess of purchase money
referred to in said act is not authorized.
You will, therefore, furnish a copy. of this circular in answer to any
inquiries regarding the act in question, and will advise all parties
who contemplate filing claims under the act that by so doing they
will, for the present at least incur a useless expense.
Very respectfully,
R. A. BALLINGER,

Commissionei.
Approved:
J. R. GARFIELD, Secretary.

PRACTICE-NOTICE

OF DECISION BY REGISTERED MAIL-TIE FOR
APPEAL.
DEPARTMENT OF THE INTERIOR,
GENERAL LAND OFFICE,

'Washington, D. C., April 3, 1907.
Registers and Receivers, United States Land Offiees.
SIRs: Your attention is called to the case of Schmiedt-v. Enderson
(35 L. D., 307), in which it was held that the time for appeal begins
to run from the date when the notice of the decision sent by regis-
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tered mail was actually received by the party to whom it was addressed, and not from the date of the mailing of such letter..
You are therefore directed to carefully note the date of the delivery of such notices, as indicated by the registry return receipt signed
by or for the party to whom the notice is addressed, and in computing the time for appeal you will govern your subsequent action
in such cases by the date of such receipt.
You should in all cases carefully examine the registry return
receipts which are signed by- or for the person entitled to any notice
sent by you by registered mail, as soon as- they .reach your office,
and in all cases where they fail to show the date of delivery of such.
notice, you should at once -return the registry receipts to the postoffices to which they were sent, and request-the postmaster to enter
thereon the actual date of the delivery of the letter and return the
receipt to you.
It is expected that you will fully comply.with this suggestion, as
by doing so you will not only save this office and your office unnecessary correspondence, but will facilitate and hasten final disposition of the cases to which the notices relate.
Very respectfully,
R. A. BALLINGER,
Commissioner.

Approved:
JiuRES RUDOLPH GARFIELD,

Secretary.

MINING CLAIM-IMPROVEMENT-STAMP MILL.
MONSTER LODE MINING CLAIM.
A stamp mill, even though located upon and used exclusively in connection with
the: mining claim to which it is sought to accredit it toward meeting the
statutory requirement of an expenditure in labor or improvements of the
value of $500 as a condition to obtaining patent, can not-be accepted as an
improvement within the meaning and intent of the statute.

Secretary Garfield to the Comm issioner of the General Land Ofgoe,
(G. N. B.)
April 9, 1907.
(G. W. W.)
December 27, 1905, the Eglanol Mining Company made entry for
the Monster lode mining claim, survey No. 7,716, H6lena, Montana,
lad -district.
- The improvements certified by the surveyor-general consist of two
open cuts, valued at $25.00 each; a pit six by eight feet, ten feet deep,
valued at $75.00; and a ten-stamp quartz mill, valued at $1,200.
May 22, 1906, your office, citing the case of Highland. Marie and
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Manilla Lode AMfiing Claims (31 L. D., 37), held that "the stamp
*1
mill can not be properly credited as an improvement ipon or for the
benefit of the claim," and found, that the other certified improvements are not sufficient to satisfy the requirement of- the statute. The
local officers vere directed to notify the claimant company that it
wonld be allowed sixty days from notice within which to file a supplemental report -by a mineral surveyor, certified by the surveyor-gemeral, showing that an expenditure of $500 had been made upon or for
the benefit of the claim, prior to the expiration of the period of pLLblication of: notice;- and it was stated that on failure to make such
showing and in the absence of appeal the entry would be canceled

without further notice.

-

,

X
The claimant company has appealed to the Department.
It is Well settled that labor and improvements to be credited in
satisfaction of- the statutory requirement must actually promote ordirectly, tend to promote the extraction of mineral from the land
or forward or facilitate the development of the claim as a mine; or
mining claim, or be necessary for its care or the protection of the mining worksthereon-,or pertaining thereto. (Smelting Co. v.Kemp, 104
U. S., 636, 655; Copper Glance. Lode, 29 L. D., 542; Zephyr and
Other Lode Mining-Claims, 30 L. D., 510; 513; Highland Marie and
Manilla Lode Mining Claims, 31 L. ID., 37; 38.)
In the Highland Marie case, supra, the Department said::

-

There is a sense, of course, in which the ownership of a mill in the vicinity
of a mine, for crushing or reducing ores, by one who is also the owner of the
* mine, may promote the development of the mine, but so also doubtless, to some.
,extent, might the development of the mine be hastened or promoted by the owvnership or interest of such mine owner in a stock of mining implements or machinery
kept in a general supply store in the neighborhood, or by his ownership of or
interest in a tramway or railway built to bring in supplies and carry out
mining products to and from the nearest mining camp. But in all these
instances the connection between the ownership or interest -in the thing mentioned and the development of the claim or the extraction of ore therefrom is
-

too remote to justify holding such thing to be- an improvement upon or for the

benefit

f the claim, or the crediting of the value of any part thereof toward

the required'expenditure.

:

It is contended by the appellant companyin effect, that the principle announced in the above case with respect to a stamp mill, the
value of which was therein sought to be accredited in satisfaction of
the statutory requirement as to improvenients for the benefit of a
number of claims, embraced in separate groups of claims, has no
application to this case wherein the mill is situated upon the singleclaim involved, and was built for the benefit of that claim only.
This contention- is not tenable. The Department is of opinion
that the controlling objection made in the Highland Marie case is

--

clearly applicable here?

-
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A stamp mill erected upon a mining claim may be of benefit to)
the ownIer of-the claim, but it in no way directly facilitates the extrac-e
tion of Mineral therefrom, or contributes to its development as a
imine. Ahilst it may be of advantage to have stamp mill upon the
claim and thus save- a long haul of the ore extracted therefrom, yet:
sudh a milis not ami active agency in the actual development of the;
mine; and the relation in that respect is precisely the: same whether;
the mill lbe situatdd upon the claim or at'some distance therefroi..
The only purpose Which the mill can serve is in treating the mineral-i
bearing rck' after it has been mined from the claim. A stasnp milli
has no connection with the operation of extracting mineral from-the
ground, but its function-begins only when the process of miling has;
ceased.

The stamp mill here assigned and certified as an improvement upon
the claim can not, therefore, be accepted as coming within the Meaning and intent of the statute.
The decision of your office is affirmed.

B. B.

WELDY.

Motion for review of departmental decision of February 1, 19.07,
35 L. D., 405, denied by Secretary Garfield, April 9, 1907.

MINING CLAIM-ADVERSE PROCEEDING-SECTIONS 225 AND 2326, R. S-

GRAND CANYON RAILWAY CO.

v.

CAMIERON.

The.provisions of sections 2325 and 2326 of the Revised Statutes contemplate,
as the subject of judicial determination, the disputed possessory right to;
ground embraced in conflicts between different mining claims only.,

Seeretary Garfield to the Cormissioner of the General Land Offie,
(G. N. B.)
A
April 9, 1907.
(G- W. W.)
May 17, 1905, Ralph H. Cameron filed application' for patent for
the Golden Eagle and the Cape Horn lode mining claims, surveys
numbers 2,022 and 2,023, respectively, Phoenix, Arizona, land distriet.

The claims are situate in See. 23, T. 31 N., R. 2 E.

Durin" the period of publication of notice of the application The
Grand Canyon Railway Company filed what it called an "adverse
claim and protest," and, it appears, suit was instituted thereonX in,
the district court of the fourth judicial district of the Territory of
Arizona, within thirty days from the date it was filed.
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In the " adverse claim and protest,"> amongst other things, it is
alleged, in substance, that The Grand Canyon Railway Company, as
successor of the Santa Fe and Grand Canyon.Railway Company, is
the owner of the right of way from Williams, Arizona, through the
Grand Canyon forest reserve to Bright Angel, Arizona, and of station
Act grounds, granted by the act of May 18, 1898 (30 Stat., 418); that the
protestant and its predecessor constructed a railroad upon-such right
of way; that the protestait operates such road, and in September,
1901, laid out and occupied station grounds, not exceeding twenty
acres in extent, on the section in. which the mining claims applied
i:
for are situate; that the mining claims conflict in part with the station grounds as laid out and occupied; that the lands covered by the
milning claims contain no' valuable deposits of mineral in rock in
place or otherwise; that the claims are not located upon mineral
land; that the applicant has not expended for labor and improvements upon or for the benefit of either of the claims the sum of $500
as required by the statute; and that the notice required by the statute
was not posted on either of the claims: wherefore, it was prayed that
all proceedings upon the application for patent might be stayed by the
local officers until the rights of the parties to the lands in conflict
*
could be determined in court.
August 19, 1905, the mineral applicant filed a motion to d
iss the
"so-called adverse claim," on the ground that it presents no reason
for a stay of proceedings upon the application, as it is not an " adverse
claim " within the meaning of sections 2325 and 2326 of the Revised
Statutes.
The local officers concurred in holding that the instrument so filed
is not a adverse claim within the meaning of those sections, but disagreed as to their authority to dismiss it.
:Uponappeal your office, by decision of May 5, 1906, approved the
concurring conclusions below, and held the so-called adverse claim
for dismissal.
* S
The protestant has appealed to the Department.
It is well settled that the provisions of sections 2325 and 2326 of
the Revised Statutes contemplate, as the subject of judicial determination, the disputed possessory right to ground' embraced in conflicts between different mining claims only. Richmond Mining Company v. Rose (114 U. S., 576, 584) ; Iron Silver Mining Company v.
Campbell (135 U. S., 286, 300); Creede and Cripple Creek Mining
and Milling Company .
-intaTunnel Mining and Transportation
Company (196 U. S., 337, 357); Wright v. Hartville (13 Wyo., 47;
81 Pac. Rep., 649); Powell vc. Ferguson (23 L. D., 173); Snyder v.
Waller (25 L. D., 7); North Star Lode (28 L. D., 41, 43); Ryan v.
Granite Hill Mining and Development Company (29 L. D., 522).
The decisions to the other effect, in Bonner V. Meikle (82 Fed., 697)
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and Young . Goldsteen (97 Fed., 303), cited by -the appellant, are
not only not of binding authority here but are not persuasive, being
wholly at variance with the views expressed in the cases next above
cited and the manifest purpose of the statute.
The records of your office sustain the allegations of the protest
as to the grant to the protestant, and compliance with its terms and
the rules and regulations of the and department .respecting grants
to railroad companies of rights of way, etc. It is not denied by
the mineral claimant that a railroad was built on the right of way;
that depot grounds were established and surveyed on section 23;
that the railroad is owned and operated by the protestant company;
and by a blueprint tracing accompanying the record the Cape Horn
location is shown to present a considerable conflict with the station
grounds and the Golden Eagle location a small conflict with the
railroad right of way outside those grounds. The claim of the
appellant company to the lands involved rests wholly upon its grant,
and it is not a rival claimant under the mining laws.
Whilst the record contains what purports to be a transcript of
an oral opinion or decision by the judge of the aforesaid district
court of the Territory, in favor of the railroad company, in an
apparently concurrent action or suit between the same parties, but.
in which their positions as plaintiff and defendant were reversed,
and involving one of the mining locations here in question, it does
not appear that the suit commenced by the railroad company to
support its so-called adverse claim has yet passed to judgment;
*but in any event the issues thus far disclosed are not such as could
form the basis of a judgment which would be binding upon the
land department or which it should accept in lieu of its own
determination. The mining location involved and upon which the applicant for
patent relies, as indicated by the certificates thereof with the record,
were made April 10, 1902 (amended February 23, 1904), and subsequent to the railroad company's establishment and occupation of
the station grounds. The company's grant by the act of May 18,
1898, supra, is expressly " subject to the rules and restrictions and
carrying all the rights and privileges of ' the act of March 3,
1875. (18 Stat., 482). Thereunder the -railroad company has acquired merely an easement, subject 'toz thith the desired mineral
patent may issue in the absence ofothcir ojegtion (see case of John
W. Wehn, 32 L. D., 33), but by<y'rtue "of which easement the
company may rightfully 'resist fhe patent application upon any;
sufficient ground.
The instrument filed by the company may be treated as a protest,
which raises a question of the character of the land, of the expendi580-vor 35-06 m

32
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tures in improvements on the claims, and of the sufficiency of the
posted notice, all of which are committed to the land department
alone to dtermine, and upon which the issue of mineral patent
might be defeated. The appellant will therefore be afforded opportunity to apply for a hearing, in the usual manner, upon these
questions.
The decision of your office is modified accordingly, and the papers
are returned for such further proceedings as may appropriately
be had in the premises.

Cox V. WELLS.

Petition for re-review of departmental decision of February 7,
1906, 34 L. D., 435 (adhered to on motion for review, October 5,
1906, 35 L. D., 208), denied by Secretary Garfield, April 9, 1907.

TIMBER AND STONE ENTRY-CHARACTER OF LAND.
DUNCAN V. ARCHAMAULT.

Where the character of land sought to be acquired under the timber and stone
act is put in issue, entry under that act may be allowed only where it
appears that the growth of timber thereon is so extensive and so dense as
to render the tract as a whole, in its present state, substantially unfit for
cultivation, and that the chief value hereof is for the timber thereon.

Secretary Garflelc to the Commissioner of the General Land Office,
(G. N. W.)
April 11, 1907.
(E. O. P.)
John Archambault has appealed to the Department from your
office decision of March 22, 1906, reversing the action of the local
officers dismissing the protest of W0illiam A. Duncan against the
allowance of timber and stone application filed by John Archambault
for the NW R, Sec. 35, T. 164 N., R. 72 W., Devils Lake land district, North Dakota, and holding that the allegations contained in
said protest were sustained by a preponderance of the evidence, thus
in effect rejecting said application.
But one error is specified as ground for reversal, and this relates
solely to the correctness of your finding that the land in question is
not chiefly valuable for its timber and unfit for cultivation.
The material facts disclosed by the testimony are correctly set out
in your said decision. It is contended by counsel for the timber and
stone applicant that the conclusion reached can not be supported
if the rule of classification laid down in the case of United States
-v. Budd (144 U. S., 154, 167) be observed. The correctness of this
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rule has been confirmed in the more recent case of Thayer v. Spratt
(189 U., S., 346, 350) and the Departiment is bound to recognize and
ipply it in all cases where the rights of claimants are dependent
upon a determination of the relative value of the land because of the
timber thereon as compared with its value for other purposes.
In the case of United States . Budd, supra, it 'was held, without
qualification, that:
The chief value of the land must be its timber, and that timber must be so
extensive and so dense as to render the tract as. a. whole, in its present state,
substantially unfit for cultivation.

It is clear that the facts recited will not support the conclusion that
the land in question is chiefly valuable for its timber or that it is
substantially unfit for cultivation.", Only by the most narrow construction of the term " cultivation " could it be held that the land in
its present state is substantially unfit therefor. The tract, taken as a
whole, is not heavily timbered and it appears that much of it is susceptible of cultivation in its present state and that a reasonable man
would be warranted in attempting to prepare the larger part of the
land for agricultural purposes. Land of such character can not be
presumed to be chiefly valuable for its timber nor unfit for cultivation. The Department, even under a strict application of the fule
laid down in the Budd case (supra) is of, opinion no other conclusion
than that reached by your office could be supported upon the testimony offered touching the character of the tract in question. The
decision appealed from is hereby'affirmed.

WILLIAM[ J.

HISKETT.

Motion for review of department .al decision of December 4, 1906,

35 L. D., 345, denied by Secretary Garfield, April 11, 1907.

HOMESTEAD-SOLDIERS' DECLARATORY STATEMENT.
DYAR

. JONES ET AL.

The homestead right is not exhausted by the filing of a soldiers' declaratory
statement which is subsequently abandoned because' of a prior adverse
settlement claim.

Secretary Grfleld to the Commissioner of the General Land Office
-(G. W. W.)
April 11, 1907.
(J. R. W.)
Louis A. Dyar appealed from your decisions of May 17, 1905, and
May 14, 1906, the first rejecting his application for homestead entry
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for the SE. j, See. 11, T. 9 S., R. 9 W., W. M., Portland, Oregon, and
the second refusing application to reopen the case because of Andrew
Bloim's intervening homestead entry of the tract.
Ira Jones, March 26, 1901, filed soldiers' homestead declaratory
statement for the SW. i Sec. 11, T. 4 N., Rt. 4 W., W. M., against
which, March 29, 1901, one Bielstein filed a contest, asserting prior
settlement, and June 10, 1903, the land was awarded to Bielstein.
There appears to have been a hearing of this contest, but whether the
land was awarded to Bielstein as the result of the hearing or for
Jones's failure to pursue his declaratory statemneitt and make an
entry, is not shown by the record here. For the purposes of this
decision, the latter is assumed to be the fact. Jones never obtained
an entry of that tract.
July 30, 1904, he filed a soldiers' homestead declaratory statement
for the land here involved, as an application for a second entry,
alleging, in addition to the things necessary to a first entry, that the
former one was filed in good faith, allowed of record, that he never
lived on it, and that March 29, 1901John Blelstein filed a contest against my said filing, alleging prior ettlement,
.. . .that a hearing was had and the testimony submitted on the part of contestant; - pending controversy .., . . I was advised by register Moores it was
not necessary to file and make homestead application, and pending the contest
.. . .later on I found the advice of said register to be erroneous. The decision
of the Commissioner of the General Land Office, June 10, 1903, will better
explain the controversy, but suffice to say Bielstein made his homestead entry
for the tract.

Pending Jones's application, August 5, 1904, Louis A. Dyar applied to enter the land, which the local office held pending action of
your office upon Jones's application of July 30, spra. November 7,
1904, your office held -Jones's showing sufficient to entitle him to a
second entry under the act of April 28, 1904 (33 Stat., 527), and
Jones made entry January 16, 1905. January 19, 1905, the local
office rejected Dyar's application, and February 24, 1905, he appealed to your office. May 17, 1905, you dismissed the appeal for
want of evidence of service on Jones and because Jones's entry
wasduly made by authority of this office, and the said Dyar having alleged no prior
rights thereto, the sufficiency of the showing of the said Jones to entitle him to
make entry under the act of April 28, 1904, is one that rests entirely between the
entryman and the government.

The record shows that Dyar's appeal from rejection of his homestead application was duly served by him on Jones by registered
letter mail from Los Angeles, California, February 21, 1905, transmitted by the local office with the appeal, so that the dismissal of the
appeal for a supposed default of service was erroneous.
p~~~~~~~~~~~~~~~~~~~
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June 6, 1905, Dyar transmitted to the local office an affidavit of the
former register of the local office, to the effect that, he gave Jones no
such advice as was alleged in the application for a second declaratory
filing, which the local office transmitted to your office June 15, 1905,
and was treated as an application to reopen the case. May 14, 1905,
you noted that your office records showed that Jones's entry was
canceled on relinquishment, August 8, 1905, on which day Andrew
'.Blom made homestead entry for the tract, which was intact, and held'
that. Jones's etry was properly allowed; Dyar's application was
properly rejected, and that, as Blom's entry was allowed when the
land was vacant, Dyar's application to reopen the case was denied.
He appealed to the Department.
There was no error in your decision. Dyar's application for
entry, made. while that of Jones was pending, gave him no right, as
.the land was then included in the application pending. Dyar alleged no settlement or interest in the land, and could acquire none by
his application subject to Jones's prior one, until that should be
rejected. It was allowed. His only remedy was to contest Jones's
entry, if he deemed its allowance unwarranted, ad thus make himself a party to the record. There was no ground for his appeal from
rejection of his application by the local office, as your allowance of
Jones's entry effectually disposed of the land and of all applications

.for its -entry.
This disposes of the case, but it is necessary to note that both Jones
and your office erred in regarding his declaratory statement for homestead entry of the land here involved as one to be allowed of grace
of the land department, whereas it was one of right-his right never
having been exhausted.
He had a right nder the law and when he attempted to exercise it
on the tract first selected, he was met by the assertion of an earlier one.
It was held in Keane v. Brygger (160 U. S. 276, 287) that:
it would be a strange doctrine to announce that a party did not have the right
to relinquish any right that he had to or in any property, and that it was the
intention of the Government to compel its citizens to go to the expense and
delay of a contest to extinguish an interest of another citizen who is willing
to make a disclaimer of that interest.

This is recognized by the land department in repeated decisions.
in a similar case to the present-Orlando Starkey (7 L. D., 35,
386)-the soldier's right was held not to be exhausted by the filing of
a declaratory stateient when that was met by assertion of a prior
settlement right. It was held thathe was not bound under the law to incur the expense or await the delay of a:
contest, and-if the filing was prima facie a valid one he would not be chargeable
with laches for failing to contest.
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See also James A. Forward (8 L. D., 528); Thurlow Weed (8 L. D.,
100); Charles Wolters (8 L. D., 131); James M. Frost et al. (18

L. D., 145).

~

In Anna Lee (24 L. D., 531, 533) it was held that:
A homestead right is not exhausted by an. entry which through no fault of
the entryman can not be perfected; and this rule should, in my judgment, be
held to embrace all cases in which the entryman in good faith believes, and has
reasonable grounds to believe, that the entry can never ripen into a perfect title.

It was meritorious for Jones to proceed no further with his first
declaratory statement than to the point where he became convinced
of Bielstein's prior and better right.. Enough appears in the record
by Jones's affidavit, not controverted by Dyar, to show that there was
a hearing and that Bielstein was awarded the land. Dyar does not
charge that Jones's action was collusive, or that the prior claim of
Bielstein was not well founded or not asserted i good faith. Whether.
-well founded or not, if made in good faith, Jones had right to yield
to it without any hearing or controversy at all, or to pursue controversy to such point assatisfied him of futility or'impolicy of further
contention, and, if no entry had yet been made, all his original right
remained, unexhausted and unimpaired by the futile attempt to
exercise it by filing of his first declaratory statement. The filing
upon the land here involved was his first exercise of the right upon
land subject thereto, and that was his first right under the law, not a
second by grace of the land department.
For these reasons your action rejecting D ar's application for
entry is affirmed.
H1OMESTEAD SETTLERS ON RAILROAD LANDS IN THE STATE OF
ALABAMA.
RE:GULATIONS.

DEPARTMENT Or THE INTERIOR
GENERAL LAND OFFIC,
i;Vashington D. C., April 11, 1907.

The act of March 4, 1907 (Public-No. 259), is as follows
Be it enacted by te Senate and Iouse of Representatives of the United
States of America in Congress assembled, That the act entitled "An act for the
relief of certain homestead settlers in the State of Alabama," approved February twenty-fourth, nineteen hundred and five, be, and the same is hereby,
amended so as to read as follows:
"That where any homestead entry heretofore allowed by the officers of the
Land Department for lands within the limits of the grant made by act of
Congress approved June third, eighteen hundred and fifty-six (Eleventh Statutes,-page eighteen) to the State of Alabama in aid of the construction of the
railroad known as the Mobile and Girard Railroad has been canceled because

:

cISIOKS RELATING

TO THE PUBLIC LANDS.

503

of a superior claim to the land through purchase from the railroad compafiy;
which claim has been held to have been confirmed and a confirmatory patent
issued for the land under the provisions of section four of the act of March
third, eighteen hundred and eighty-seven (Twenty-fourth Statutes, page five
hundred and fifty-six), or where any homestead entry has been made on lands
granted by the Congress of the United States to the State of Alabama to aid
in the construction of the Mobile and Girard Railroad or the Tennessee and
Coosa Railroad, which said lands lie opposite to and coterminous with those
portions of either of said roads which were constructed prior to the passage
of the forfeiture act of September twenty-ninth, eighteen hundred and ninety
(Twenty-fifth ('?) Statutes, page four hundred and ninety-six), the title to
which is asserted and claimed by the vendee or successor in interest of either
of said railroad companies, such homesteader is hereby accorded the. privilege
of transferring his claim thus initiated under the homestead laws to any other
nonmineral unappropriated public. land subject to homestead entry, with full
credit for the period of residence and for the improvements made upon his
said homestead entry prior to the order of its cancellation, or prior to the passage of this act: Provided, That he has not forfeited or voluntarily abandoned
his homoestead claim and that his application for transfer is presented within
one year from the date of the passage of this act.
"Should such homesteader elect, however, to retain the tract embraced in
his homestead entry heretofore canceled, or the tract so entered by him, th.e
title to which may be claimed by the vendee or successor in interest of either:
of said railroad companies, the holder of the patented title through the railroad grant or of the title so claimed and asserted by any person, association, or.
corporation under either of said railroad grants as aforesaid shall thereupon
be invited to relinquish or reconvey to the United States of America the land
included in such homestead entry, and upon filing such relinquishment or recon- veyance the
party making such relinquishment or reconveyance shall be entitled to select and. receive patent for an equal quantity of nontimbered, nonmineral, and unappropriated surveyed public lands subject to homestead entry
within three years after the passage of this act, and upon the filing of such
relinquishment or reconveyance all right, title, and interest under and through
either of the said railroad grants or the confirmatory patent hereinbefore referred to shall revert to the United States, and the tract thus relinquished or
reconveyed shall be treated and disposed of as other public lands of the United
States: Provided, however, That such previous homesteader shall be reinstated
in his rights and permitted.to complete title to the land previously entered as
though no cancellation of his homestead entry had been made or the title to
the land had not been claimed and asserted adversely to him as aforesaid:
Provided, That such homesteader or vendee or successor in interest of either
of said railroad companies shall- not be permitted to select more than one
hundred and sixty acres of lands in one section nor more than three hundred
and twenty acres of contiguous lands."
See.. 2. That the Secretary of the Interior shall prescribe rules and regfulations for the administration of this act.
THE BENEFICIARIES

UNDER THE ACT.

The act of March 4, 1907, clearly describes four classes of beneficiaries, as follows:
First. Those who had, prior to the passage of said act, beeii allowed
by the officers of the Land Department to make- homestead entry for

-
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lands within the limits of the grant made by act of Congress approved
June 3, 1856 (11 Stat., 17, 18), to the State of Alabama in aid of the
construction of the railroad known as the Mobile and Girard railroad,
whose entries have been canceled because of superior claims to the
land through purchase from the railroad company and the land
patented to such purchasers under the confirmatory provisions of
section 4 of the act of March 3, 1887 (24 Stat., 556).
Second. Those who made homestead entry on lands granted by
Congress to the State of Alabama to aid in the construction of the'
Mobile and Girard and Tennessee and Coosa railroads, which lands
lie opposite to and coterminous with those portions of either of said
roads constructed prior to the passage of the forfeiture act of September 29, 1890 (26 Stat., 496), the title to which is now asserted and
claimed by either the vendees or successors in interest of either of said
railroad companies having constructed said roads.
To such homesteaders the act accords the privilege of transferring
the claim under the homestead law to any other nonmineral unappropriated public lands subject to homestead entry, with f ill credit
for the period of residence and for the improvements made upon teir
respective homestead entries prior to the order of cancellation or
prior to the passage of the act, provided they have not forfeited or
voluntarily abandoned their homestead claims and that the application for transfer is presented within one year after the passage of
the said act.
Where any such homestead has passed to patent or to final entry
and certificate, or to the submission of final proof entitling the
claimant to final entry and certificate, and the homesteader has since
died or sold or transferred and assigned his rights under such entry,
the heirs of such deceased homesteader or his vendees, successors in
interest, or assigns will be entitled to all the benefits of this act,
the evident purpose thereof being to place the homesteader and those
claiming under or through him in the same position as though his
entry when originally made had been of public lands of the United
States to which no adverse claim had been asserted under either of
the railroad grants above mentioned.
Third. The third class of beneficiaries named in the act is "the
holder of the patented title through the railroad grant," who, in the
event that a homesteader of the first class elects to retain the tract
formerly entered, is to be invited to relinquish or reconvey said tract
to the United. States, whereupon he is granted a right to select and
receive patent for an equal quantity of nontimbered, nonmineral,
unappropriated, surveyed public lands subject-to homestead entry,
provided such selection is made within three years after the passage
of the act. The person thus designated is the lawful holder of the
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patented title to the land at the time the relinquishment and reconveyance is requested and made.
Fourth. The fourth class of beneficiaries named in the act is
described as the person, association, or corporation asserting and
claiming a title to lands covered by the entries of homesteaders of the
second class of beneficiaries above mentioned as the vendee and
successor in interest of either the Mobile and Girard Railroad Company or of the Tennessee and Coosa Railroad Company. In the.
event that a homesteader of this class elects to retain the land covered
by his entry, such person, association, or corporation is to be invited
to relinquish his claim to such tract to the United States, whereupon
such party will be entitled to select and receive patent for an. equal
quantity of nontimbered, nonmineral, unappropriated, surveyed public lands subject to homestead entry, provided such selection is made
within three years after the passage of the act. The party thus
designated is the person, association, or corporation asserting claim
as aforesaid at the time such relinquishment is requested and made.
Selections under this act will not be permitted to exceed 160 acres
of land in one section, nor more than 820 acres of contiguous lands:
PROCEDURE IN

OBTAINING RELINQUISnIMENTS.

Wherever, upon examination of the records, it appears that a homestead entry of either of said classes described comes within the provisions of this act, the Commissioner of. the General Land Office will
notify the homestead claimant of the option accorded him by law,
either to transfer his claim to other lands or to retain the land
described and request him to file a notice of his election at the earliest
opportunity. If he elects to relinquish the land and take other lands
in lieu thereof he must execute a proper relinquishment or reconveyance as hereinafter required, and transmit the same to the Comnissioner of the General Land Office, together with his notice of election
so to do. If he elects to retain theland entered as aforesaid, the
notice of his election should be accompanied by proof that he has not
forfeited or voluntarily abandoned his homestead claim.
Vhere any such homesteader had, prior to the passage of this act,
made a homestead entry for other lands, he will, upon filing an
election with the Commissioner of the General Land Office to transfer his claim to the lands covered by such second entry, be entitled
to full credit for the period of residence and for the improvements
made upon his former canceled homestead entry as though said second homestead entry had been made under the provisions of this act.
An individual may, without formal notice or request, make the
required proof and file notice of his election with the Commissioner
of the General Land Office.
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Where the claimant under the homestead elects-to retain the. land
entered and makes satisfactory proof in support of such election, the
Commissioner of the General Land Office will thereupon notify the
holder of the patented title, or the person, association, or corporation
asserting title through the.railroad grant, to the land entered, inviting such holder or claimant to relinquish or reconvey to the United
States the land included in such homestead entry.
WHAT IS A PROPER RELINQUISHMENT?

The relinquishment or reconveyance must be an instrument in
writing describing the land relinquished and making appropriate
reference to the claim intended to be surrendered and in terms releasing, quitclaiming, and relinquishing or reconveying. unto the
United States of America all the right, title, interest, and claim of
the homesteader or holder of the patented title or claimant through

the railroad grant, as the case may be, to such lands, and when relinquishing or reconveying the patented title must be executed, witnessed, and acknowledged conformably to the laws respecting the
conveyance of real property in the State of Alabama.
Relinquishments by those claiming under the homestead entry,
where the same has passed to patent or to final entry and certificate
or to the submission.of final proof entitling the claimant to final
entry and certificate, and also all relinquishments by the holder of
the patented title through the railroad grant; or of claimants of the
title asserted under either of said railroad grants, must be accompanied by proof satisfactorily showing whether the land relinquished
has been, sold, contracted tot be sold,. or encumbered, and that it is
free from liability for taxes, pending suits, judgment liens, or other
incumbrances.
EFFECT OF RELINQUISHMENT-WHEN

RIGHT TO SELECT

OTHER LAND IS

COMPLETED.

Upon the filing with, and acceptance by, the Commissioner of the
General Land Office of a relinquishment under the hoiestead claim,
the claimant, upon receiving, notice of the acce tance of his relinquishment, will be ntitled, upon proper application, to select other
lands according to the conditions and limitations of the act of March

4, 1907.
Upon filing with, and acceptance by, the Commissioner of the General Land Office of a relinquishment by the claimant nder the -railroad grant or the holder of the patented title through the railroad
grant, all right, title, and interest under and through the railroad
grant and the confirmatory patent shall revert to the United States,
and the lands so relinquished will be treated and disposed of as other
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public lands of the United States. The former homesteader, however, will be reinstated in his rights and permitted to complete title
to the land previously entered as though no order for the cancellation of his homestead entry had been made. In the event that any
such homestead is not thereafter perfected, any title to the lands
embraced in such entry will not revert to the holder of the patented
title through the railroad grant, but will be subject to disposal as
:other public lands.:
The holder of the patented title or claimant under the railroad
grant upon receiving notice of the acceptance of his relinquishment,
will be entitled, upon proper application, to select other lands ac-cording to the limitations and conditions of said act of March 4, 1907.
PROCEDURE IN SELECTING LIEU LANDS AND PERFECTING TITLE THERETO.

-

Applications to select lieu lands hereLnder, and to transfer the
-homestead claim, must be presented to the local -land office in the
district within which the lands selected or to which the transfer is
made are situate. The application must particularly state the description and acreage of the lands relinquished, the acceptance by the
Commissioner of the General Land Office of the relinquishment, and
. the description and acreage of the lands applied for, and since corresponding legal subdivisions generally approximate but do not always
embrace the same . area, the rule ,of approximation permitted in
entries under the homestead and other public-land laws may be properly applied in selections and entries under this act.
The application must be supported by an affidavit made by the
selector or some credible person in his behalf, to be filed with and
made part of the selection, showing that the land selected is of the
character subject to selection under said act and is unappropriated
within the meaning thereof. The selector will then be required,
within thirty days. after filing his application, to begin publication
at his own expelse in a newspaper to be designated by the register
as of general circulation published nearest to the land selected, of
notice of his intention to submit, at the date fixed therein, before
the register and receiver, affirmative proof that the land selected
is of the character subject to selection under said act and requiring
all persons to appear at that time and offer objections, if' any they
have, 'to the appropriation of the land: under the provisions of the
said act. Such publication must be continued for a period of not
less than thirty days from the date of the first publication, during
which period a similar notice of selection must be; posted in the
local land office and.upon each and every noncontinguous tract included in the selection.
The notice should describe the land selected, give the date of
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selection, state the purpose of the selector to offer affirmative proof
of the character of the land described, and state that an opportunity
will be offered to all persons to file objections to such selection
with the local officers and to assert any adverse claim thereto which
they-may have.
Proof of publication shall consist of the affidavit of the publisher
or of the foreman or other proper employee of the newspaper in
which the notice was published, with copy of the published notice
attached. Proof of posting upon the land and that such notice
remained posted during the entire period as above required, shall be
made by the selector or some credible person having knowledge 6f
the fact. The register shall certify as to posting in his office. The
first and last dates of such publication and posting shall in all cases
be given.
At the date fixed in said notice, if no protest, objection, or contest
has been filed against said selection, the local officers will receive
affirmative proof as to the noumineral, nontimbered, and unappropriated character of the land. The affirmative proof must consist of affidavit of the selector or of his agent, duly corroborated
by not less than two credible and disinterested witnesses. If such
proof is satisfactory to them, they will approve and accept the
same, give the selection air appropriate number, make due notation
thereof upon their records, and transmit the papers to the Coinmissioner of the General Land Office for his consideration.
In case any protests, objections, or contests are filed, the register
and receiver will forward all papers to the Commissioner of the
General Land Office, together with any information they may have
received as to the character of the land, when appropriate action will
be taken thereon.
there the homestead claim sought to be transferred has not been
carried to patent, or to final entry and certificate, or to the submission of final proof entitling the entryman to final entry and certificate, the claimant will be required, to perfect his right to the -land
in the new entry by compliance with the homestead law and the submission of proof thereof in the usual way, but credit will be given for
the period of residence and for the improvements mnade upon the
former homestead entry as provided in said act of March 4, 1907,
and for any payment of fees or purchase money upon the land relinquished, it being the purpose of the act to give the homestead
claimants the same status with respect to the transferred lands which
they occupy with respect to the lands relinquished.
TIME OF ISSUING

PATENTS TO SELECTED LANDS.

Patents to lands taken- under this act, either by those claiming
under a former homestead entry or by the holders of the patented
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title Lnder the railroad grant, or by the person, association, or corporation claiming under either of the railroad grants above mentioned, will be issued after due examination and approval of the
claims made hereunder, conformably to the general rules of practice
governing like matters in the General Land Office.
R. A. BALLINGER,
ComrtissionerApproved:
JAMEs RUTDOLPI-i GARFIELD, Secretary.

OKLAHOrA LANDS-SELECTION-SECTION 12, ACT OF JUNE 16, 1906.
e

TERRITORY OF OKLAHOMA.
Non-saline affidavits are not required in connection with lists of selections
under section 12 of the act of June 16, 1906.
:
The amount of fees collectible on account of selections made under said section
shall be determined by dividing the total amount of lands embraced in a
list by 160, and the fees computed at the rate of two dollars for each 160
acres selected and.for any remaining fraction.

Secretary Garfield to the Commissioier of the General Land Office,
(G. W. W.)
April 12, 1907.
(F. W. C.)
By section 12 of the act of June 16, 1906 (34 Stat., 267, 24), in
lieu of the grant of land.for purposes of internal improvement, made
to new States by the eighth section of the act of September 4, 1841
(5 Stat., 455), and also in lieu of any claim or demand of the new
State of Oklahoma, under the act of September 28, 1850 (9 Stat.,
519), and section 2479 of the Revised Statutes, making a grant of
swamp and overflowed lands, which grant it was declared was not
extended to the State of Oklahoma, there was granted to the future
Statefrom public lands of the United States within said State, for the purposes
indicated, namely: For the benefit of the Oklahoma University, two hundred
and fifty thousafid acres; for the benefit of the University Preparatory School,
one hundred and fifty thousand acres; for the benefit of the Agricultural and
Mechanical College, two hundred and fifty thousand acres; for the benefit of
the Colored Agricultural and Normal University, one hundred thousand acres;
for the benefit of normal schools, now established or hereafter to be established,
three hundred thousand acres. The lands granted by this section shall be
selected by the board for leasing school lands of the Territory of Oklahoma
immediately upon the approval of this act. Said selections as soon as made
shall be certified to the Secretary of the Interior, and the lands so selected
shall be thereupon withdrawn from homestead entry.

From the papers forwarded with your office letter of February 16;
last, it appears that shortly after the passage of said act there were
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filed in thelocal offices at Guthrie, Lawton and Woodward lists of
selections under said sectionM12, without such means of identification
as would enable the land department to determine on account of what
particular grant each list was intended, and' in the aggregate these
lists exceed the total amount granted by said section. Further, due
to their evident haste i preparation, they were so disfigured by
elimination, upon inspection by the local officers and otherwise, of
tracts improperly included, that when they reached your office they
are said to' have beei practically illegible. Because of these facts
and other matters relating to form, the lists in the Lawton and
Woodward land districts were, with your office letters of November
9, 1906, returned that they might be completed and presented in
'proper shape. They are not now before the Department but it is
assumed from statements made in connection with the appeal of the
Territory relating to other matters to be hereinafter considered,
that it is the intention to comply with the requirements of your
office in the matter of the formal presentation of lists by amendment,
so far as 'possible, so that no consideration is at this time given to any
question affecting the formal presentation of lists of selections under
said section, further than to say that each list presented must be on
account of a specific grant; must contain a statement of the amount
of previous selections on account of that grant, and, with those
sought, must not exceed in the aggregate the total amount granted.
In disposing of these lists your office required that the amended lists
be accompanied by proper affidavits showing that the lands selected
contain no salt springs or deposits of salt in' any form, sufficient to
render them chiefly valuable therefor, and in the letter addressed to
the register and receiver at Woodward, it was said, in'referring to
the question of the payment of fees on account of the selections made,
thatsuch fees should be computed separately for each list and without regard to theselections contained in any other list. The amount of $2 should be paid for
each selection of 160 acres or fraction thereof.

An appeal to this Department has been filed, particularly from the
requirement that a non-saline affidavit must accompany each list of
selections filed under this act, and a question is also raised as to the
fees collectible on account of such selections.
With regard to the requirement of a non-saline affidavit it is the
opinion of this Department that there is no reason therefor.
The grant made by the twelfth section to the future State of Oklahoma is " from public lands of the United States within said
State," without a specific mineral exception.
By section 8 of the act specific provision is made. governing the
disposal of the lands granted by said act to the State of Oklahoma,
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where the same are valuable for minerals, which term, it is provided,
shall also include gas and oil. This would seem to remove any question of doubt as to whether the grants made by said act were intended
to apply to mineral lands.
The act of January 31, 1901 (31 Stat., 745), extend the mining
Jaws to saline lands by declaring the same subject to location and
purchase under the provision of the law relating to placer mining
claims. There would seem to be therefore no reason for making any
special exception of saline lands. 'Your requirement in this particular is therefore overruled.
It is noticed that by section 36 of the act of June 16, 1906, it is
provided:
That all mineral lands shall be exempted from the grants made by this act;
but if any, portion thereof shall be found by the Department of the Interior
to be mineral lands said State, by the commission provided for in section
thirty-five hereof, under the direction of the Secretary of the Interior, is

hereby authorized and empowered to select, in legal subdivisions, an equal
quantity of other unappropriated lands in said State in lieu thereof.

But a reading of this section shows that it had reference solely.
to the grants made to the future State of Arizona.
Referring to the question of fees collectible on account of selections
made under said section 12, the appeal states:
In the Woodward land district a large number of selections were made and
certified which consists of lots and legal subdivisions, in many instances containing but 20 or 30 acres. By the Commissioner's ruling the State must pay
for- each of. said selections the amount of $2.00.

From this it seems that the requirement on the part of your office
in this particular has been misunderstood. It does not seem to have
--been the intention to charge for each item in a selection list but
rather that the total amount covered by the- list should be divided
by 160, the unit prescribed in the act of July 1, 1864 (13 Stat., 385),
and the fees computed at the rate of $2.00, one for each officer, for
each 160 acres selected- and for any fraction remaining over. This
is the uniform plan adopted, and followed since the passage of the
act of. 1864 in the computation of fees collectible on account of the
final location or selection by States and corporations under grants.
from Congress for railroads and other purposes, and will be insisted
upon in the matter of the selections filed by the Territory.
Other appeals of the Territory were forwarded with your letters
of the 4th instant, from orders made requiring the furnishing of nonsaline affidavits in connection with selections made of lands within
the Guthrie land office under said section 12, which will not be insisted upon under the holding herein made.

-
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HOMESTEADZ-WIDOW-CULTrVATION.
THIES ET AL. V.

EIRS OF CALHOUN.

Upon the death of a homestead entryman who had up to that time complied
with the law., his widow vill not be required to cultivate the land where
the period dring which compliance with law is necessary has so nearly
expired that no effective cultivation by planting and harvesting is possible
within the time remaining.

Secretary Garfie7d to the Commissioner of the General Land Ofce,
(G. W. W.)
April 12,1907.
(J. R. W.)
/

-

Henry 0. Thies and his mortgagee, Robert B. Mathieson, appealed
from your decision of December 4, 1905, canceling Thies's homestead
entry final certificate for the NW. , Sec. 8, T. 112 N., R. 78 W.,
Pierre, South Dakota.
The facts are extraordinary. April 27, 1883, Andrew Calhouh.
made homestead entry for the tract, and September 6, 1884, the local

office accepted final proof submitted by Adam Lutz, administrator
of Calhoun's estate, and issued final certificate. The final proof was
very irregular, but, with the accompanying papers, showed, by the
original discharge of Calhoun, that he was entitled to credit for military service of three years and ten months, so that residence and cultivation were required for but one year and two months. -Before that
lapse of time he died, the fact and date not being more definitely
shown than that Adam M. Lutz was by the probate court of Hughes
- county, South Dakota, appointed, June 18, 1884, administrator of his
estate. As this was prior to June 27, 1884, when his required period
of residence would have expired, he must have died 'prior to completion of his residence.
The final proof by Lutz and two witnesses was to the effect that
aI " [Lutz] established residence on the land April 27, 1883, built a

framed house and a cellar, broke five acres, and the improvements
were worth $60 to $75; that Lutz's family consisted of an invalid wife
and four children, who were still residing in Illinois; that he resided
on the land to the time of his death. This was doubtless intended to
apply to the entryma 1 Calhoun and not to the administrator, Lutz.
May 11, 1885, your office rejected the final proof, and called attention
to the rule of descent (1) to the widow and (2) to the heirs, and
required final proof by the proper party.
-The local office erroneously regarded and noted this as cancellation
of Calhoun's entry, and March 21, 1892, nearly eight years later,
allowed homestead entry of Oscar J. Clements for the same tract
and April 30, 1892, your office directed a report why this entry was
allowed while that of Calhoun was still intact, and May 4, 1892, the
local office reported such facts. June 21, 1892, you canceled Clements's
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entry and directed correction of the local office record to show reinstatement of Calhoun's entry. As the record showed a widow and
four children of Calhoun resident in Illinois, you directed inquiry as
to their rights and advice to them. After correspondence, not here
material, February 21, 1893, your office directed notice to Oscar and
Leslie Calhoun, Courtland, Illinois, that if their mother, the widow,
was insane, the final affidavit imight be executed before an officer
having a seal qualified to administer oaths, "by any person duly
authorized to act for her during her disability." Nothing appears
to have resulted, nor does the record here show that such notice was
ever given.
February 1, 1902,. the local office allowed Henry 0. Thies to
make omiestead entry for the tract, and May 3, 1903, he made commutation final proof, paid $200, and received final cash certificate.
June 2, 1904, William Calhoun made before the register of the local
office and filed his protest ujon oath that he is son of the entrymnan
and that his father-

-

the said Andrew Calhoun died March 8, 1884, and that at the time of his death
he was living on said premises; that he left surviving him as his heirs-at-law,
Rebecca Calhoun, widow; Oscar and Leslie Calhoun, sons; Ida Calhoun, a
daughter, and William Calhoun, a son, the protestant. That at the time of his
father's death protestant was about one year old, having attained his majority
March 13, 1904.
That the said Rebecca Calhoun, wife and widow of deceased, was, at date of
death of Andrew Calhoun, a feeble-minded person and incompetent to transact
business, being confined to an insane asylum a greater part of the time. That
subsequent- to his father's death protestant was placed in the care and control
of A. H. Calhoun, who was guardian of protestant and the other children of the
said Andrew Calhoun; that the said guardian embezzled and dissipated the
property and estates of his wards and reduced them to penury and want: That
- protestant, owing to lack of funds, was unable to come to the land office at
Pierre, S. D.* to investigate said entry of his father prior to this time.
Wherefore protestant protests against the issuance of any patent to Henry 0.
Theis by the United States, for the lands above described, and prays that the
proof therefore be disallowed and that the entry as made by the said Henry 0.
Theis be canceled and protestant and other heirs of the said Andrew Calhoun,
hereinbefore named, be permitted to succeed to all the rights of said Andrew
Calhoun; protestant-further prays that a day of hearing be set and due notice
thereof be furnished the said heirs and Henry 0. Theis, at which time protestant
and the other heirs may prove the facts as alleged.

You held that Thies's entry was allowed while a prior entry of the
tract existed, and required him within sixty days to show cause why
it be not canceled. Thies appealed.
The final proof showed that the entryman complied with the law to
his death, and that he left a widow who succeeded to his right under
section 2291 of the Revised Statutes of the United States. She was
at the time insane, though that fact did not appear by the final proof.
580-voL 35-06 M
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The entryman's time was so near expired that no effective cultivation
by planting and harvesting of a crop was possible, and in view of the
Department it is not within meaning or intent of the law that the
widow or some one for her must plow and plant a crop that could not
in the required period mature or be harvested. No object of the act
could be attained thereby. The widow could not make the oath necessary to completion of evidence of her right, and her unfortunate
-condition rendered her free of laches in failure to do so. Any one
qualified to act for her may yet make the proof under the act of June
8,. 1880 (21 Stat., 166), providing for proof on behalf of insane
persons.
Your decision is affirmed.
FEES OF SRVEYORS.GENERAL-CERTIFTED

COPIES OF PLATS AND

RECORDS.
CIRCULAR.
DEPARTMENT OF TIE INTERIOR,
GENERAL LAND OFFICE,

Washington, D. C., April 15, 1907.
The UNITED STATES SURVEYOR-GENERAL.
SIR: Under the terms of office circular dated October 13, 1886
(5 L. D., 190), you were permitted to furnish certified copies of plats
and records in your office and to receive a fee therefor under certain
conditions.
As it is considered that the continuance of this practice is detrimental to the best interests of the public service, you are hereby
-advised that it-iust be discontinued by you on and after your receipt
of this communication, which you will acknowledge at once.
Hereafter, when application is made for exemplified copies of
plats or any other records in your office, you will first furnish the
applicant a memorandum of the exact cost thereof at the rates

-

established by law for registers and receivers for like services, and
require him to deposit the amount in a designated United States
Depository, to the credit of the Treasurer of the United States,
and upon presenting to you the duplicate certificate you can then
cause them to be prepared during office hours and furnish them to
the applicant.
The duplicate certificates thus received you will forward to this
office in the usual manner.
Very respectfully,
R. A. BALLINGER,
Cormrisisoner.

Approved:
J. R. GARFIELD, Secretary.
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BY OPERATION OF LAW.

YOUNJ:G V. TRUMk1BLE ET AL.

Prior to final proof and certificate, a desert land entryman has no such right in
the land as may be assigned by operation of law without any voluntary act
on his part.

Secretary Garfield to the Comirssioner of the GeneralLand Offiee,
(G. W. W.)
April 6, 907.
(P. E. W.)
April 7, 1903, Thomas M. Chandler made desert land entry, No.
161, for the W. -, SW. , Sec. 36, and E. SE. , Sec. 35, T. 34 N.,
-R. 12 W., Durango, Colorado.
July 18, 1903, he assigned the entry to his wife; Jennie Chandler,
who, on January 12, 1904, assigned her interest therein to her father,
Nelson Trumble.
April 8, 1904, John R. Young filed his affidavit of contest against
said entry, alleging that no annual proof in support thereof had been
filed within a year after its date. In transmitting the said affidavit
the local officers reported that their records substantiated-the same.
Sgbsequently, on April 19, 1904, Trumble filed such report, together with his own affidavit and a corroborating affidavit by his
physician, that he had been prevented by illness from. transacting
this or any business between January 20 and April 19, 1904. The
contestant challenged the truth of this excuse, and as ordered by
your office letter of June 10, '1904, a hearing was had September 22,
1904, at which, in addition to the parties, 0. A. Dalton appeared and
submitted evidence in support of his petition to intervene, filed Sep-

tember 20, 1904, alleging his present legal ownership, gained before
contest was initiated, of all the rights a4W improvements pertaining
to said entry.
The claimant duly objected to any recognition or hearing of the
intervener. Upon the hearing the local officers recommended the
dismissal of the contest on the ground that the delay in the submission of annual proof involved no lack of proper diligence. As to
the rights of the intervener they made no finding or recommendation.
Upon appeal by Young your office found that due diligence was
exercised in the submission of the first annual proof and dismissed
the contest, and further considered the case upon the petition and
proof in intervention, adjudging Dalton to be the legal assignee of
the entry and accepting his annual proof for the second year.
Trumble has appealed to the Department from all that portion of
your said office decision which relates to the intervener. It is. true
that your said office letter of June 10, 1904, contemplated a hearing
herein only upon the excuse offered. for the delay in filing annual
proof and Young's confutation thereof, but since Dalton's intervention is based on matters theretofore of record, and only a question of
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law is presented, it will be considered in order to avoid circuity of
action.
In the present case it appears from certified copies of the court
records, that the intervener, on November 16, 1903, obtained judgment in the county court of :La Plata County, Colorado, against
said Thomas M. and Jennie Chandler for $520, and against said
Thomas M. Chandler for $40, with costs and interest; that on January 26, 1904, he filed with the local officers a protest against the
allowance of an assignment made by Jennie Chandler on January
12, 1904, by quit claim deed to her father, Nelson Trumble, on the
ground that the intervener had a valid, subsisting judgment lien
upon said entry. and the interest therein of Thomas M. and Jenie
Chandler, and that on January 25, 1904, upon examination of the
judgment debtors the court held that the said assignment of the
entry by Thomas M. to Jennie Chandler was without any consideration and for the purpose of defrauding his creditors; that' prior to
the assignment by Jennie Chandler to Nelson Trumble of this entry,
the said, judgments were liens of record against the interests' of
both judgment debtors; and that so far as they are affected, the
said Trumble not then being before the court, the subsequent trans-

fer of the entry by quitclaim deed from Jennie Chandler to Trumble
was fraudulent and void. That on February 13, 1904, return of
execution was.made, stating that the deputy sheriff had levied upon
all the right, title, equity and interest of the judgment debtors in
and to the described lands " and all improvements, ditch and water
rights thereon or tereunder appertaining;
that an "additional
return " was made thereon, March 12, 1904, stating that sale of the
said property had been duly made to the intervener for $625; and
that sheriff's deed therefor was made and delivered to him on
October 5,.1904.
It further appears that Dalton made the second annual proof in
support of said entry, alleging the expenditure during the second
year of the entry of $171 towards the reclamation of the land,
expended for clearing 65 acres thereof.
The question is whether a desert land entry prior to final proof
and certificate may be assigned by operation of law without any
voluntary act on the part of the claimant, the record in the trial
court to be conclusive of such assignment and of the judgment
creditor's succession to all the rights of the judgment debtor under
the desert land entry.
:The express statute under which the proceedings above stated
were had, Section 2582 Mills Annotated Statutes of Colorado, provides that:
Every interest in land, legal and equitable, shall be subject to levy and sale
under execution, and the claim or possessory right of any defendant in execution, in- or to any public lands may be levied upon and sold under execution in
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the same manner as if the same were held by such defendant in fee simple:
Provided, that nothing in this chapter contained shall be so construed as to
give any plaintiff in execution the right to levy on any land filed on by any person in the land office of the Colorado land district and occupied as a homestead
by the defendants in execution.

In the case of Thomas E. Jeremy (24 L. D., 418), on review (25
L. D., 75), Jeremy was holder of a mortgage covering the land
embraced in the desert-land entry of one Dyer. Since the laws of
the State (Utah) provide that a mortgage shall not be deemed a
conveyance enabling the mortgagee to take possession of the property
until foreclosure and sale are had, the Department said:
If he shall by the foreclosure of his mortgage under the laws of Utah, as
suggested, place himself in a position to be recognized as the assignee of Dyer,
I see no just reason why he may not be allowed to submit proof under the
former's entry; and if so submitted, the same will be duly considered.

In this case, however, the entryman had voluntarily taken action
which, coupled with further proper steps under the State law, was
-properly held to be a voluntary assignment of his entry. This is
supported by the case of United States v.. Commonwealth Title
Insurance and Trust Company (193 U. S., 651), wherein the court
held:
A mortgagee who has foreclosed the property mortgaged at the sheriff's sale
under a decree of the court is an assignee of the owner of the land within
section 2 of the act of June 16, 1880 (21 Stat., 287Y.

It had been urged in. that case that the mortgagee was not an
assignee of the entryman because under the laws of the State (Montana) a mortgage creates a lien only, but the court said:
It is a lien which may become the title. The decree of the court conveying
the title, is, of course, the act of the law, but it is the act of the law con sumnating the act of the mortgagor. And the sale and deed relate to the date of
the mortgage, conveying the title, which was then possessed by the mortgagor.
. . .We regard the word " assigns," as used in the statute, as one who derives
from the original entryman by the voluntary act of the latter.

In the case now before the Department it is asked to extend the doctrine to include transfers which are purely by force and operation
of law, not having their inception in the voluntary action of the
entryman.
In the case of Hoffeld v. United States (186 U. S., 273) the question was likewise 'one of epayment,' under said section 2, to parties
claiming as assignees of the entryman for certain coal lands. The
court said:
The only question for our consideration is, whether the purchaser of the
original rights of an entryman at an execution sale against him or his grantee
'can be said to be an "assign" within the meaning of the act .. . A voluntary
assignee is ordinarily invested with all the rights which his assignor possessed,
with respect to the property; while the rights of an assignee by operation of law
,are such only as are necessarily incident to the complete possession and enjoyr
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isent of the things assigned. A voluntary assignee takes the property with all
the rights thereto possessed by his assignor, and if he has paid a valuable consideration may claim all ights of a bona fde purchaser with respect thereto.
Upon the other hand, an assignee by operation of law", as, for instance, a purchaser at a judicial sale, takes only such title as the execution debtor possessed
at the time of sale. The Monte Allegre, 9 Wheat. 616. The doctrine of caveat
emptor applies in all its rigor, and the buyer cannot set up the rights of a bona
fide purchaser, even against an unrecorded deed .
The purchaser at an
execution sale would only take the actual title of the owner to the land itself,
unaccompanied by any collateral claims or rights incident to the acquisition of
the land.

a

From this it is clear that, should any of the causes arise under said
section 2 of the act of June 16, 1880, which would result in a cancellation of the entry in question herein, the intervener, as merely-a purchaser at judicial sale, would not be entitled to the repayment provided to be made to the entryman ohis heirs or assigns.
If not an assignee to that extent, how can he be held to be an
assignee to the far greater extent of recognition by the government
as entitled to make the further annual proofs and to receive patent
for the land? The entryman alone possesses the right, until voluntarily relinquished, to meet the further requirements of the law Mcident to the entry. This personal right may not be taken from him.
Nor. if relinquished by him could his entry be given to another to
complete. Any other person must initiate a right, must make new
entry.
It is not necessary to discuss the scope or intent of the Colorado
statute cited, since it can not be invoked to defeat the purpose of the
desert-land act.
The Department fails to find authority for accepting the proof of
annual expenditure by the intervener, or for holding him to be the
legal assignee of the entry. Therefore your decision relative to him
is hereby reversed; but in all other respects affirmed.
ISOLATED TRACT-SECTION 2455, R. S., AWENDED BY ACT JUNE 27, 1906.
CIRCULAR.
DEPARTMENT OF THE INTERIOR,
-

: GENERAL LAND OFFICE,

TVashington, P. C., April 18, 907.
Registers and Receivers, U. S. Land Offices.
SIRS: Hereafter the sale of isolated and disconnected tracts of publie lands will not be ordered under the act of June 27, 1906 (34 Stat.,
517), on application therefor, unless the applicant shall, in addition
to- the showing now required, swear that he desires to purchase the
land described in his application for his own individual use and
actual occupation and not for speculative purposes. All pending ap-
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plications for such lands, under which sales have not been heretofore
ordered, are hereby rejected, and you are directed to notify the applicant hereof, and hereafter you will not receive and forward any
applications for such sales which are not supported by the oath herein
required.

R. A.

Very respectfully,

BALLINGER,

Conmissioner.

Approved:
JAMES RUDOLPH GARFIELD,

Secretary.

HOMESTEAD-USE OF LAND FOR BUSINESS PURPOSES.
FRANCIS C. EATON.
The fact that a homestead entryman uses a portion of the land embraced in
his entry in connection with the prosecution of his saw-milling business,
in no wise affects the validity of his claim under the homestead law, if he
in good faith complies with the terms thereof.

Secretary Garfield to the Commissioner of the General Land Offce,

(G. W. W.)

April 23, 1907.

(G. C. R.)

This case involves lot 6, Sec. 1, and lot 1, Sec. 12, T. S., R. 23 W.,
Gainesville, Florida, for which Francis C. Eaton made homestead
entry, March 6, 1900.
After due publication the entrynan submitted final proof, May 23,
1905. The register and receiver rejected the proof on their finding
that the land had been entered and used as a site for a saw-mill and
that the entry was primarily made for a business site and not as a
homestead.

On appeal, your office, June-8, 1906, affirmed the action of the
register and receiver, and claimant's further appeal brings the case
here. It is shown that claimant has improvements on the land valued
at from $2,000 to $3,000. He'has besides his own residence five dwelling houses on the land,' also a shop, a store or commissary building,
a saw-mill and stalls. The extra dwelling houses are not essential to
his use of the land for agricultural purposes, but are used by his
employes in his timber and saw-mill business. The testimony shows
that he has about fifteen acres of the land fenced and that he has
cultivated ten acres thereof every year since he made entry.
It is shown that claimant's wife has lived most of the time away
from the land. On this point he stated under oath, at the request of
the register and receiver, the following:
In explanation of the fact that my wife and daughter has not resided on the
land continuously with me on my homestead at Boggy, will say that the homestead is 25 miles back from the railroad, no church or school privileges and
not very healthful. My wife owns a dwelling house in De Funiak Springs and
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my daughter is a pupil.in the high school, the term of which is 8 months in the
year. Like many others, I am obliged to do business in places that are not
desirable for residence. I have my own residence on the homestead, as I do
business there, and own no other dwelling house except this one on the homestead, but I cannot oblige my family to spend all their time in such an undesirable location. I am obliged to live there as that is where I make my living.
.Have no other business elsewhere.

It is clearly shown that claimant lived continuously on the land,
with oily such short absences therefrom s the exigeicies of his
business demanded. His wife's living a part of the time elsewhere for the reasons frankly given by him did not affect his own
status as a legal resident of the land. (Jane Mann, 18 L. D., 116.)
The basis of your adverse holding is that claimant's entry was not
made for a home and for agricultural purposes, but was made " to
secure a suitable mill site," and you apparently arrived at this conclusion because "most of the improvements " are used in connection
with his saw-mill business and because his wife and daughter did
not reside with him all the time.
Bflut your office also found that:
The improvements made appear to be entirely owned by the entryman and'

he appears to have literally complied with the requirements of the homestead
law as to residence and cultivation.

The land involved herein was properly subject to homestead entry,
and the fact that the entrymnan has for the most part used the land
in connection with the prosecution of his milling business can in no
way affect the validity of his claim under the homestead law if he
has in good faith complied with the terms thereof.
This it appears he has done, both in the matter of residence and
cultivation, and it is not believed that the integrity of his entry
should now be questioned on the existing record.
The action appealed from is vacated' and the papers in the case
are herewith returned with directions to re-adjudicate the claim in
harmony with the views herein expressed..

HOMESTEAD ENTRY-MINOR CR1:ILDREN-SECTION 2807, R. S.

LouIsE C. MORAN.
Where the minor child of a soldier makes homestead entry under section 2307
of the Revised Statutes, in his own name, by a duly appointed guardian,
and perfects title thereto, he thereby exhausts his right under the homestead law.

Secretary Garfield to the Comnmissoner of thei General Land Office,
(E. P.)
(G. W. W.)
'April 23, 1907.
Louise C. Moran appeals from your office decision of September
22, 1905, holding for cancellation her homestead entry, made August
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15, 1904, for the SW. 4 of Sec. 11, T. 97 N., R. 72 W., 5th P. M.,
Chamberlain land district, South Dakota.
It appears that Miss Moran, on October 25, 1897, by guardian. (she
'being then the minor child of a deceased soldier who had rendered
the requisite military service and had never exercised his homestead
right), made homestead entry, under the provisions of section 2307
of the Revised Statutes, of lot 8 of Sec. 7, lot 4 of Sec. 8, and the W.
- of the NW. and the NW. of the SW. of Sec. 17 (containing
167.55 acres), T. 95 N., R. 65 W., 5th P. M., Chamberlain land dis'
trict, 'South' Dakota.
Commutation proof was submitted by Miss Moran upon this entry
July 11, 1902, and final certificate issued thereon July 17, 1902. The
land covered by the entry was patented to her November 3, 1905.
Your office held the entry of 1904 for cancellation on the ground
that the entry-woman, having acquired title (by the entry of 1897)
to 160 acres under the homestead law, was prohibited by the express
terms of section 2298 of the Revised Statutes from acquiring title to
any more land under the homestead law.
It is contended, in effect, by the appellant that she was entitled to
make two homestead entries of 160 acres each-one under section
2307 as the minor child of a. deceased soldier, and one, after reaching
her majority, as an adult citizen of the United States; and hence that
section 2298 does not apply to the entry in question.
Substantially the same contention was advanced by the widow of
a deceased' soldier in the case of Adelia S. Royal (15 L. D., 408).
In passing thereon Mr. Secretary Noble said:
It seems to me that section 2298 of the Revised Statutes, already quoted,
answers this question. Because two persons are each qualified to make homestead entry for one hundred and sixty acres of land, and one of them dies before
exercising that right, that fact does not authorize the survivor to make two
entries, although he is the sole heir of the deceased. The right to make homestead entry for land is a personal right. If a person possessing the right dies
without exercising it, the right ends. If such person is a soldier, the law gives
to his widow, or orphan children, the benefit of his military services upon anyhomestead entry made by her or them.- I am not aware, however, of any
provisions of law- which authorize the widow to make two entries because her.
husband neglected to make one.

-

* That was a case wherein the widow who had, under the provisions
of section 2307, made homestead entry of, and acquired title to, 160
acres of land, applied to make another homestead entry for 160 acres.
Her application was, however, for the- reasons stated, rejected.
The rule announced in that case applies with equal force to a case
where the child of a deceased soldier, who, as a minor, having made
.homestead entry-of 160 acres under the provisions of section 2307, and
acquired title to the land, seeks to make another homestead entry.
Miss Moran comes clearly within this rule. The decision appealed
from is therefore affirmed.
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FINAL PROOF-RESIDENCE-COMPLIANCE
ENTRYMAN.

WITH LAW BY HEIRS OF

JOHNSON V. HEIRS OF MALONE.
There can be no constructive residence where actual bona fide residence has
never been established.
While the heirs of a deceased homesteader take the entry free from any default
on the part of the entryman, it is incumbent upon them, in submitting
proof, to show that the requiremets of the statute have been fully met,
either by the entryman or by them, or in part by the entryman and in part
by them.

Secretary Hitchcock to the Commissioner of the General Land Ox/ice,
(G. W. W.)
April X&, 1907.
(E. O. P.)
Christian U. Johnson has appealed to the Department from your
office decision of June 15, 1906, dismissing his contest against the
homestead entry of Mary A. Malone, made January 12, 1898, for the
N. A SW. t, lots 3 and 4, Sec. 30, T. 34 N., R. 10 W., O'Neill land
district, Nebraska..
James Malone, as the heir of Mary A. Malone, submitted final proof
on said entry February 18, 1905. Claimant died December 29, 1904.
Johnson combined with his contest a protest against the acceptance
of the proof offered. Several grounds are set up as basis for the
protest and contest, only one of which is material, viz., the allegation that claimant never established a bona fide residence on the land.
Your office, in affirming the decision of. the local officers, erred in
holding that as claimant was " taken sick in March, 1898, within six
months after entry, and that her illness continued to the time of her
death, this contention is not a material one."
It is only upon proof of the establishment of residence on the
land that the excuse offered for her subsequent absences therefrom
can be accepted. There can be no constructive residence where actual
bona fde residence has not been established. The rule is clearly
stated in departmental decision rendered in the case of Grindberg v.
Campion (33 L. D., 248, 250), in the following terms:
Absence caused by sickness may be excused where residence has been established on the land, but before such excuse can be accepted, residence must be
established.

It follows, therefore, that unless clainiant established residence
on the land there was no compliance with law during her lifetime,
as cultivation and. improvement, without residence, is insufficient.
The preponderance of the evidence sustains the contention of contestant respecting the failure of Mary A. Malone. to establish a bona
f#de residence on the land during her lifetime. Proof was offered
less than two months after her decease and it is impossible that sufficient compliance with the law could have been made by or on behalf
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of the heirs. The fact that the heirs took the entry free from any
default on the part of the claimant does not entitle them to submit
proof until the requirements of the statute have been fully, met,.
either by the claimant or by them, or in part by the claimant and
in part by them. (Meeboer v. Heirs of Schut, 35 L. D., 335.) Measured by this standard, the proof offered must be rejected, and the
statutory life of the entry having expired, the same will be canceled.
The decision appealed from is hereby reversed.

SOLDIERS' HOMESTEAD-CONSTRUCTIVE RESIDENCE.

EDWIN

G.

STEELE.

W

In the commutation of a soldiers' homestead entry credit for constructive residence between the date of the filing of the declaratory statement and the
date of the entry based thereon can not be allowed.

Secretary carield to the Conmissioner of the General Land Oftce,
(G. W. W.) .
April 25, 1907.
(A. W. P.)
February 7, 1905, Edwin G. Steele made homestead entry No. 1593
for the SE. i, Sec. 27, T. 99 N., R. 73 W., Mitchell, South Dakota,
land district, following his soldiers' declaratory statement No. 324,
filed August 17, 1904.
October 18, 1905, claimant submitted commutation proof in support of his entry, wherein it was shown that he established residence
upon the land January 1, 1905; and that he resided there continuously until date of proof. The local officers accepted said commutation proof, and issued cash certificate No. 50thereon, October 26, 1905.
Upon examination of this proof your office, by decision of May 24,
1906, found that the period of residence shown was only nine months
and seventeen days; and that as the claimant was not entitled to constructive residence for the period between the date of- filing his
declaratory statement and the date of establishment of his actual
residence, the proof was prematurely submitted by four months and
thirteen days. By decision of July 30, 1906, you also denied motion
for review of said decision. Claimant has now appealed from the
judgment of your office to the Department.
Section 2301 of the Revised Statutes, under which this proof was
submitted, as amended by the act of March .3, 1891, required a showing of fourteen months' residence from date of entry. The provisions of this section, however, were modified by section 2 of the ect of
June 3, 1896 (29 Stat., 197), so as to permit the commutation of
homestead entries upon a showing of fourteen months' compliance
with the homestead law after the date of settlement, instead of after
date of entry, as formerly required.
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The effect of this modification was to give one claiming settlement
prior to entrt the benefit of such settlement on offering coinnmuttation
proof. Where no such prior settlement was claimed, however. fourteen months' residence from date of entry was required in order to
commute. The Department in construing this act in the circular of
July 9, 1896 (26 L. 'ID., 544), said that:
Constructive residence from the date of the entry will be recognized where
settlement is made and residence established within six months thereafter.

The effect of this was to allow a commuting entryman, as in the
case of one submitting ordinary final proof, credit for constructive
residence during the first six months of his entry, where actual residence was established within that period. Fry . Kuper (31 L. D.,
159). But if a bona fde residence be not established within that
time, credit for constructive residence can not be allowed to such an
entryman. James A. Hagerty (35 L. D., 252)-.
It will thus be observed that whilethe act of June 3, 1896, supra,
allows credit for compliance with the homestead law before entry,
where such entry is based on prior settlement, yet neither the act nor
the circular based thereon authorizes the allowance of credit for a
period of constructive residence prior to entry. It- must 'therefore
be said that there is no law or departmental decision warranting the
acceptance of the commutation proof herein, based on claim of constructive residence between date of filing soldiers' declaratory statement and date of subsequent entry based thereon. Such proof being
premature must be rejected and the cash certificate canceled.
The judgment of your office is proper, and is accordingly hereby
affirmed.
PUBLIC LAND-LIMlITATION

OF

ACREAGE-APPfICATION-DISQUALI-

FICATION.
ELFERS

. KNAUJrF.

One asserting claim by virtue of an entry or entries under the public land lavs
to 320 acres of agricultural land, is disqualified to enter, or make or maintain a valid settlement upon, other agricultural public land; and- no such
rights are acquired by the filing of an application to make homestead entry,
by one so disqualified, as will, upon his subsequently becoming qualified,
affect the rights of an intervening qualified applicant.

'Secretary Garfield to the CogAzmissioner of the General Land Offiee,
(E. P.)'
(G. W. W.)
April 30, 1907.
This case comes before the Department on the appeal of Henry A.
iKnauff from your office decision of May 26, 1906, rejecting his application to make homestead entry of the W. of the NE. 4 and the NE.
j of NW. 4 of Sec. 4, T. 25 N., R. E., Lewiston land district, Idaho.
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It appears from the record that Henry J. Elfers, who had made
desert land entry August 11, 1903, for a tract containing 323.40 acres,
applied April 13, 1904, to make homestead entry of the land here in
question, together with, an adjoining 40-acre tract. His application
was rejected by the local officers because the tract applied for, together with the land covered by the applicant's desert land entry,
would exceed in quantity 320 acres. On appeal by Elfers, your office,
by decision of September 16, 1905j affirmed the action of the local
officers, but directed them to advise Elfers that in the event he
relinquished a sufficient quantity of the land covered by his desert
land entry he would be allowed, in the absence of other objection,
to enter so much unappropriated land as would not, together with
the quantity then otherwise claimed 'by him, exceed in quantity 320
acres.
Notice of this decision was given Elfers, by registered letter, September 21, 1905, but no appeal was taken therefrom. On September
26, 1905, however, as shown by the affidavits. of Elfers on file with
the record, he went, before a United States Commissioner at Grangerville, Idaho, and executed a new homestead application for the land
previously applied for, and on November 5, 1905, went before United
States Commissioner F. Z. Taylor, at White Bird, Idaho, and there
executed a relinquishment of all but 160 acres of the land embraced
in his desert land entry. This relinquishment, together with his previously-executed homestead application, he left with Commissioner
Taylor to -be forwarded by him to the local office, but owing to erroneous advice- given him by Taylor, the homestead application was
not presented at the local office until January 12, 1906. The relinquishment was not filed until December 9, 1905.
In the meantime, to wit, on December 6, 1905, Knauff presented
at the local office his application to make homestead entry of the
land here in question This application was rejected by the local
officers on the 'day of its presentation, "because of conflict with prior
appl. H E of Henry J. Elfers " (the application of Elfers referred
to being the one filed by him April 13, 1904).
Upon the presentation, on January 12, 1906, of Elfers's second application, it was rejected by the local officers because of conflict with
the prior application of Knauff.
From the action of the local officers in rejecting their respective
applications Knauff and Elfers each appealed, and on their appeals
the decision of your office nowLunder consideration was rendered.
Your office held in that decision that, notwithstanding Elfers's
failure to appeal from its decision of September 16, 1905, or to take:
the action therein suggested within the time allowed, the land was
not, at the date of the filing of Knauff's application, subject to entry,
for the reason that it had not been determined by your office that
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proper notice had been given Elfers or that he had failed to respond
thereto within the prescribed time, and hence that Knauft's application could not have been properly allowed; that Elfers had settled
upon the land in March, 1902, and has lived thereon and improved
the same for more than four years; that he applied at the proper time
to make homestead entry thereof but was unsuccessful in securing
the allowance of his application prior to the filing of Knauff's,
partly because of his ignorance of the requirements of the homestead
law and partly because of the error of United States Commissioner
Taylor; that Knauff does not allege that he has settled upon the
land, but bases his claim thereto solely upon his application filed
at a time when the land could not have been entered; and that, in
view of these circumstances, Elfers's right to enter the land is superior to that of Knauff. The action of the local officers in rejecting
Knauff's application was therefore affirmed.
The act of August 30, 1890 (26 Stat., 391), provides thatNo person who shall after the passage of this act enter upon any of the public lands with a view to occupation, entry or settlement under any of the public
land laws shall be permitted to acquire title to more than three hundred and.
twenty acres in the aggregate, under all of said laws.

And in section 1 of the act of March 3, 1891 (26 Stat., 1095), it is
declared that the provisions above set forthshall be construed to include in the maximum amount of lands the title to
which is permitted to be acquired by one person only agricultural lands and
not to include lands entered or sought to be entered under the mineral land
laws.

The effect of these provisions is to disqualify a person, while asserting claim under one or more entries to 320 acres of agricultural
land, from entering, or making or maintaining settlement upon,
other agricultural land (Instructions, 33 L. D., 539). Elfers had
made a desert land entry August 11, 19,03, for 323.40 acres of land, and
the same remained of record as originally made until December 9,
1905, when his relinquishment of a portion thereof was filed. He
was therefore, during the period beginning and ending with the two
dates last above named, disqualified from asserting any claim, howsoever sought to be initiated or maintained, to the land here in quest
tion. Hence his rights in the premises must be determined without
reference to his first application or to anything that he may have done
upon the land prior to the time his disqualification as a homestead
entryman or settler was removed.
This brings the Department to the consideration of the application
of Knauf, filed December 6, 1905, three days prior to the time that
Elfers became again qualified to initiate or maintain a. homestead
claim. At the time Knauff's application was presented the land was
vacant, unappropriated public land, and subject to entry by the first
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qualified applicant. The only prior claimant thereto was Elfers, and
he was disqualified. - Whether the condition of the record with
respect to Elfers's first application did or did not warrant the allowance of linauff's application upon the date of its presentation is immaterial, for Elfers's application, even though final action may not
have been taken thereon, did not constitute a bar to the filing of
another application for the same land, which would take effect as of
the date of its presentation whenever the rejection of Elfers's first
application should become final (Jerry Watkins, 7 L. D., 148).
There can he, no question that the rejection of Elfers's first application
has long since become final. Therefore, whatever the date may have
been upon which said application ceased to be an impediment to the
allowance of an entry for the tract, Knauff's rights attached as of
the date his application was presented. This, as before stated, was
three days before Elfers's disqualification was removed. Hence, it
must be held that Knauff's right to enter the land is superior to that
of Elfers, whose claim to the land can be properly based only on
something he has done since Knauff's claim attached.
The Department is unable to discover anything in the record before
it that warrants the finding of your office that Elfers has resided on
the land for more than four years, or, in fact, anything tending to
show that he has ever established a residence thereon. However, in
the view the Department takes of the case, it is immaterial whether
Elfers has resided on the land or not. Neither is the fact that Knauff
may not have settled on the land a matter that can be taken into
consideration in determining this case, for he bases his rights, as he is
clearly entitled to do, solely upon his application, which was presented at a time when Elfers could assert no valid claim to the land.
For the reasons stated the decision of your office is reversed, and
Knauff's application, in the absence of other objection, wil be
allowed.
CONTEST-RELINQUISHMENT-SECOND
RIGHT.

CONTESTANT-PREFERENCE

LA BAU V. CARROLL..
Where a contested entry is relinquished after the contest has been dismissed
for want of prosecution, and while a second contest is pending, the second
contestant is entitled to a preference right of entry.

Secretary Garfield to the Connmssioner of the General Land Ofce,
(E. F. B.)
April 30, 1907.
(G. W. W.)
Lawrence Carroll has appealed from the decision of your office of
July 20, 1906, holding for cancellation his entry of the SE. t of Sec.
25, T. 110 N., R. 74 W., Pierre, South Dakota, for conflict-with the
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prior application of James G. La Bau. It involves the question as
to whether a second contestant is entitled to a preference right of
entry where the contested entry was relinquished after the first contest had been dismissed for want of prosecution and while the second
contest was pending. The material facts are as follows:
August 19, 1905, Roy Weightman filed an affidavit of contest
against the entry of James T. Ray for the tract in question, charging
abandonment, upon which no hearing was ordered until January 15,
1906. Weightrnan failed 'to appear at the time and' place fixed for
the hearing, and the, contest was dismissed. On January 17, his
counsel was notified of the dismissal of the contest -for want of prosecution, and of his right to apply for reinstatement within thirty days.
January 29, 1906, Lawrence Carroll filed a contest affidavit, charging abandonment, which was accepted and held to await the disposition of the prior contest of Weightman.
February 13, 1906, James G. La Bau filed in the local office a
relinquishment of the entry executed by Ray December 9, 1905, and
at the same time tendered an application to make entry of the land.
The local officers entered of record the cancellation of Ray's entry
by relinquishment of that date, suspended the -application of La Ban
to make entry, and notified Carroll of his preference right, which he
exercised February 27, 1906, by making homestead entry of the tract.
Upon the appeal of La Bau you reversed their decision and held
Carroll's entry for cancellation, for the reason that, as WAeightman
failed to apply for a reinstatement of his contest and. Ray's entry
having been cancelled during the time allowed Weightman to apply
for reinstatement, Carroll acquired no right by his application to
contest and was therefore not entitled to a preference right of entry.
You based your decision upon the decision of the Department of
May 24, 1905, in the case of Dugan . Meyer and O'Connell (not
reported).
The facts in that case are in all material respects similar to the
facts in the case at bar, except that in the case cited the tender of
the relinquishment with the application to make entry by O'Connell
'and the application of Dugan to file a second contest were on the
same day. It.-was held that the filing of the relinquishment could
not have been induced by the second contest, and it was upon that
ground that the decision was based,. and the-entry of O'Connell was
sustained.
In this case the second contest was filed after the first contest
(Weightman's) had been dismissed for want of prosecution, and
fifteen days before the filing of Ray's relinquishment. The dismissal
of Weightman's contest was not a nisi proceedihg but Was absolute.
It left the entry intact, with no contest pending against it.

The notice given to Weightman under Rule 43, that he would be
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allowed thirty days within which to file an application for reinstatement of his contest, did not have the effect of its own force to revive
and continue the pendency of his contest, but merely to suspend action
upon any claim or right that might intervene until the contestant had
been afforded an opportunity to revive his contest by showing that it
had been improvidently dismissed because of his failure to receive
notice of the hearing, or that his failure to attend and prosecute his
contest was from unavoidable cause.
At the time of the filing of Carroll's contest, Ray's entry was intact
*upon the records, with no other contest pending against it. It was
relinquished in the face of that contest and Carroll was therefore
entitled to every right that a successful contestant may secure by
reason of the relinquishment of the entry. His right was subject
only to the right of Weightman to show, within the time allowed, that
his contest had been improperly dismissed. As no such showing was
made, Carroll's right was not affected by the application of La Bau
made simultaneous with the filing of Ray's relinquishment.
It is a well-established rule that where a contest is dismissed for
want of prosecution, leaving a second contest pending, or where a
second contest is filed after the dismissal of the first upon the same
charge, a relinquishment of the entry filed thereafter will inure to the
benefit of the second contestant. Huffman v. Milburn (22 L. D.,
346); Heinrichs v. Bakkene. (23 L. D., 234).
The rule that a second contest abates upon the relinquishment of
an entry pending a prior contest, leaving the land open to entry by
the first legal applicant, subject only to the preferred right of the
successful contestant, is not applicable in this case, for the reason that
the dismissal of Weightman's contest left the entry intact, which was
afterward relinquished while Carroll's contest was pending. The
cancellation of the entry upon the filing of Ray's relinquishment may
be presumed to have been the result of Carroll's contest. Hemsworth
v. Holland (8 L. D., 400, 403). It is not the date of the execution
but the date of the filing that fixes the date of the relinquishment.
Huffman v. Milburn (upra, P. 348).
Your decision is reversed, and the entry of Carroll will remain
intact.
PRACTICE-TRANSFEREE-NOTICE-tULE 8'.

CHARLES

H.

BABBITT.

A purchaser from the State of lands selected by it as school-land indemnity,
who fully discloses his interest, is entitled, under rule 8 of practice, to
notice of proceedings in the land department affecting such land; and it is
not necessary that counsel authorized to represent the purchaser shall also
show authority to represent the State.
580-voL 35-06 M

3:
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Secretary Garfield to the Conmnissioner of the General Land Offeio,
(G. W. W.)
April 30, 1907.
(F. W. C.)
The Department has considered the appeal from your office decision of March 15, 1907, adhered to April 3, 1907, refusing to recognize the appearance of Mr. Charles H. Babbitt, as attorney for N.
Haskell Withee, transferee of the State of Oregon, in the matter of a
certain list of indemnity school land selections, until he shall furnish
evidence that he is authorized to represent the State of Oregon.
March 5, 1907, a notice of assignment was filed in the local land
office at Roseburg, Oregon, consisting of an affidavit bv N. Haskell
Withee, to the effect that he claimed an interest in certain described
lands acquired by purchase from the State of Oregon, said lands
having been selected by the State as schooi land indemnity; that the
affidavit was filed for the purpose of giving notice of his claim to
the land department, in compliance with the provisions of rule of
practice 8, and he asked that notice of any action taken or requirement made with respdct to said selection, in whole or in part, might
be given to him or to his authorized attorney, Charles H., Babbitt,
Washington, D. C.
The register at Roseburg forwarded said notice with his letter of
March 5, 1907, in which he stated that notations had been made upon
the records of his office. Prior to the filing of said notice Mr. Babbitt had filed in your office a formal appearance in behalf of Withee
as transferee of the State, in which he stated that an affidavit disclosing interest will be forwarded to the loseburg land office as provided by rule 8i of practice. March 15, 1907, your office advised Mr.
Babbitt, after referring to the case of the State of Oregon (18 L. D.,
245), wherein it was held (syllabus)
A purchaser of the State's interest in school indemnity lands prior to the
approval and certification of such lands acquires no rights thereby; and if the
State, in such case, waive its right to claim under its selection the purchaser
has no standing to be heard before the Department-

thatThis office must decline to recognize your appearance until you furnish cvidence that you are authorized to represent the State of Oregon. -

March 16, 1907, Mr. Babbitt advised your office that he did not
desire to represent the State of Oregon' further than might be necessary to present the interest of his client as transferee of the State;
that he had been informed that one Charles H. Oliver had contested
the claim of the State under its selection in question; that hearing
and decision had been rendered by the district land officers, the case
being styled, "Charles R. Oliver v. the State of Oregon and N. Haskel]. Withee, transferee," the State and the transferee cooperating in
the defense of the selection; and in view of all the circumstances he
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requested the recall of your letter of. the 15th of March, that his appearance in behalf of Withee be accepted, .and that he be notified of
any action taken with respect to the land involved. Thereupon further consideration was- given to the matter in your letter of April 3,
1907, addressed to Mr. Babbitt, in which your office adhered to the
position taken in the letter of March 15, 1907; whereupon Mr. Babbitt appealed to this Department.
This Department has uniformly held that the purchaser under an
unapproved selection is in no better position than the State making
the selection and that in the matter of the selection the United States
deals only with the State. Nevertheless, the equity of a bona fide
purchaser through the State has been repeatedly recognized by this
Department, both with respect to permitting supplemental action
looking to the protection of the interest of the purchaser through
further selection by the State (California and Oregon* Land Company et al., 33, L. D., 595), as well as permitting completion of title
in the purchaser under other laws where the claim of the State under
which the purchase was made fails. (Jones v. Arthur, 28 L. D.,
235; Butler v. State of California, 29 L. D., 610.)
Rule 8 of practice, above referred to, provides:
Transferees and encumbrancers of land, the title to which is claimed or is
in process of acquisition under any public land law, shall, upon filing notice of
*the transfer or encumbrance in the district land office, become entitled to
receive and be given the same notice of any contest or other proceeding thereafter had affecting such land which is required to be given the original claimant
Every such notice of a transfer or encumbrance must be forthwith noted upon
the records of the district land office and be promptly reported to the General
Land Office, where like notation thereof will be-made.

Claimant seems to be clearly within this rule.
While it is perhaps wise to refuse to recognize an appearance in a
matter involving an indemnity school land or other selection which
fails to disclose the interest sought to be protected with proper showing of authority from the party interested, yet no good reason appears
for refusing recognition in a case like that made by the record now
before this Department, nor does it seem necessary that the party
show authority from the State. In the absence of such authority, it
may be that he can not waive the claim of the State, but he seems
to be entitled at least to the right of presenting in the interest of the
transferee from the State any showing desired in the furtherance and

for the protection of that interest.

*

.

The demand made in your office letter of March 15, last, that
authority to represent the State of Oregon be first filed before recognition will be given to the appearance of Mr. Babbitt, in the iterest
of the transferee of the State, will no longer be insisted upon and you
* will so advise him,
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INDIAN EANDS-CHIPPEWA AGRICTJLTURAL LANDS.
CIRCULAR.

DEPARTMENT OF THE INTERIOR,
GENERAL LAND OFFICE,

Washington, D. C., April 20, 1907.
Registers and Receivers,
Cass Lake, Crookston, and Duluth, Minnesota.
GENTLECEN:T
I inclose herewith a schedule containing 229,297.41
acres of lands in the former Chippewa of. the Mississippi, Red Lake,
White Earth and Fond du Lac Indian reservations, being Chippewa
lands ceded under the act of January 14, 1889 (25 Stat., 642), and
classified as " agricultural " in accordance with said act, as anended
by the act of June 27, 1902 (32 Stat., 400). The lands are to be disposed of to actual settlers only, under the provisions of the homestead
law, as provided in section 6 of said act of January 14, 1889, and
under the laws applicable to town sites, as provided by act of February 9, 1903 (32 Stat:, 820).
The hour of 9 a. m., July 1, 1907, has been fixed upon as the time on
and -after which these lands will be opened to settlement and entry,
and notices for publication, as required by statute, have been forwarded to the newspapers in which they are to be published.
Applicants for these lands must possess the necessary qualifications
required in the case of ordinary homestead entries.
Each settler is required, by the act of January 14, 1889, to pay for
the lands settled upon the sum of $1.25 for each acre, such payment
to be made in five equal annual installments. The five annual payments must be paid at the end of- the first, second, third, fourth, and
fifth years, respectively, from the date of the homestead entry.
The usual fee and commissions must be paid at the time of original
entry and when the commltation or final payment and proof are
made, but you will not collect any payment for lands in excess of 160
acres embraced in one entry when the original entry is allowed, as the
payment for such excess area will be included in the whole amount
required to be paid in installments. See instructions of August 17,
1901 (31 L. D., 72), and September 6, 1901 (31 L. D., 106).
Under the act of March 1, 1907 (Public, No. 154), entrymen are also
required to pay, in addition to-the fees and charges above mentioned,
a pro rata charge for the* examination and investigation of the
swampy and overflowed character of the land, as provided in the act
of June 21, 1906 (34 Stat., 352), and for the drainage and reclamation
of said lands. The amount of these charges can not now be determined. As soon as the charges are fixed, you will be fully advised
in regard thereto, and also instructed in regard to the issuance of
receipts upon payment thereof,
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In allowing entries for said lands, you will note on the tract books
and on the receipts and applications, as follows: "Act of March 1,
1907-Public, No. 154."
No cash or final certificates are to be issued on the entries allowed
under, said act until all the charges authorized by said act are fully
paid.
Entries for said lands are to be given the current numbers, Chippewa agricultural series, and reported on separate abstracts.
Under the third proviso to said section 6, any person who has not
heretofore had the benefit of the homestead or preemption law, and
who has failed, from any cause, to perfect the title to a tract of land
heretofore entered under either of said laws, is entitled to make a
second homestead entry of these lands. An applicant for such right
must describe his former entry.
The agricultural lands now to be opened are not affected by the
provisions of the act of May 17, 1900 (31 Stat., 179), known as the
free homestead act, for the reason that they were not "opened to
settlement " prior to the passage of said act.
By act of February 9, 1903 (32 Stat., 820), chapter 8, Title 32,
of the Revised Statutes of the United States, entitled " Reservation
and sale of town sites on public lands," was extended to and declared
to be applicable to ceded Indian lands within the State of Minnesota.
The general town-site circular of June 12, 1903, will apply to applications made under said act, subject, however, to the further provisions
of th6 act of March 1, 1907 (Public, No. 154).
* All persons who go upon any of the lands from which the timber
has been cut and removed under said act of June 27, 1902, some of
which are described in the schedule herewith, or upon any of the
* other ceded Chippewa lands described in the schedule, with a view
to settlement thereon, prior to the hour the lands are formally opened
: to settlement and entry, as above set out, will be considered and
dealt with as trespassers, and preference will be given the prior legal
applicant, notwithstanding such unlawful settlement.
* The disposal of lot 3, SE. SW. sec. 30; lot 3, E. 1 NE. 1 NW.
sec. 31, T. 145 N., R. 25 W.; SW. 1 NE.
N . 4NW.t
4NE.±SL
1sec. 10; N.
NW. , SW. SW. sec. ii; SW. NE. sec. 25,
T. 145 N., R. 26 AT.; NEXT SE. 4, SE. - NE.i, sec. 8, lots 1, 2, SW.
-NE. 1 sec. 18, lots 4 and 5, sec. 32, T. 143 N., R. 31 A; NE. SW. ,
NW. 1 SE. sec. 1; NE. 1 NE. 4 sec. 12, T. 143 N., R. 32 W., lots
2, 3, 4,5 , 6,. and 11, sec. 1, T. 145 N., R. 32 W., is subject to the
right of the United States to construct and maintain dams for the
purpose of creating reservoirs in aid of navigation, as provided in
the act of June 7, 1897 (30 Stat., 67).
The right of way of the Northern Pacific Railway Company
extends across the Fond du Lac Reservation in T. 48 N., Rs. 17, 18,
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and 19 W., and the disposal of the following tracts is subject to said
right of way, viz, NW. -- SW. 4 sec. 5; NE.4 SE. i, NE. 4 SW. 1 sec.
6, T. 48 N., R. 18 W.; NE. 1 SE. 4,SW. SE. sec. I, T. 48 N., R. 19W.
Therefore, in allowing entries for any of said tracts you will note on
the original entry papers that it is subject to the right of way of the
Northern Pacific Railway Company, and you will also make a similar
note on the final entry papers when the same are issued.
You will at once make requisition for such blank forms as you will
need in connection with the entry of these lands. Printed copies of
these instructions for distribution will be forwarded to you as soon as
practicable.
You are particularly enjoined to exercise proper diligence in order
that no entries may be allowed for any lands in said reservations
except the tracts described in this schedule and such other tracts as
have been previously opened by proper authority.
Very respectfully,
R. A. BALLINGER,
CoMIjistioner.
Approved:
JAiVIEs RUDOLPH GARFIELD;

Secretary.
[Schedule omitted.]

RECOGNITION OF AGENTS AND ATTORNEYS BEFORE DISTRICT LAND
OFFICES.
D

:

~~~~~REGULATIONS.

-

1. An attorney at law who desires to represent claimants or contestants before a district land office must file a certificate, under the
seal of a United States, State, or Territorial. court for the judicial
district in which he resides or the local land office is situated, thht
he is an attorney in good standing.
2. Any person (not an attorney at law) who desires to appear as
an agent for claimants or contestants before a district land office
must file a certificate from a judge of a United States court, or of a
State or Territorial court having common law jurisdiction, except
probate courts, in the county wherein he resides or the local office is
situated, duly authenticated under the seal of the court, that such
person is of good moral character and in good repute, possessed of
the necessary qualifications to enable him to render clients valuable
service, and otherwise competent to advise and assist them in the
presentation of their claims or contests.
3. The oath of allegiance requited by section 3478 of the United
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States Revised Statutes must also be filed by applicants. In case of
a firm, the names of the individuals composing the firm must be
given, and a certificate and oath as to each member of the firm will
be required.
4. An applicant to practice under the above regulations must
address a letter to the register and receiver, ienclosing the certificate
and oath above required, in which letter his full name and post-office
- address must b given. He must state whether or not he has ever
been recognized as an attorney or agent before this Department or
any bureau thereof, or any of the local land offices, and, if so, whether
* he has ever been suspended or. disbarred from practice. He must
also state whether he holds any office under the Government of the
United States.
5.' After an application to practice has been filed in due form, the
.register and receiver will enroll the name and post-office address of
the applicant upon a record kept by them for that purpose, and sign
and deliver to him certificate of such enrollment, and thereafter
recognize the applicant as an attorney or agent, as the case may be,
unless they have good reason to believe that the person making the
application is unfit to practice before their offices, in-which case they

will at once forward the application to the Commissioner of the

-.

General Land Office, with a report giving full specification of their'

reasons for so doing and furnish aopy of such report to the applicant, and notify him thast he will be allowed to file a reply thereto
with said Conmissioner within thirty days from such notice.
*
.6. When you have recognized nd enrolled the name of any person
as an attorney or agent, you will at once advise the Commissioner
of*the General Land Office of that fact, and give the name and post*office address of such person.
7. An attorney or agent who has been admitted to practice in any
particular land district, or in the Department of the Interior, maybe enrolled and authorized to practicf in any other district upon,
'filing with the register and receiver of such district a certificate of
the egister and receiver before whom he was admitted to practice,
or a certificate of the Commissioner of the General Land Office, that
he is an attorney or agent in good standing.
8. Every attorney must, either at the time. of entering his appearance for a claimant or contestant, or within thirty days thereafter,
file written authority for such appearance, signed by said claimant.
or contestant, and setting forth his or her present residence, occupation, and post-office address. Upon a failure to file such written
authority within the time limited, it is the duty 6f the register and
receiver to no longer recognize him as attorney in the case.
9. When the appearance is for a person other than a claimant or
contestant of record, the attorney or agent will be required to state
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the name of the person for whom he appears, his post-office address,
the character and extent of his interest in the matter involved, and
when and from what source it was acquired. Authorizations and
powers signed or executed in blank will not be recognized.
10. If any attorney or agent shall knowingly commit any of the
-following acts, viz: Represent fictitious or fraudulent entrymen;
prosecute collusive contests; speculate in relinquishments of entries;
assist in procuring illegal or fraudulent entries or filings; represent
himself as the agent or attorney of entrymen. when he is only an
attorney or agent for a transferee or mortgagee; conceal the name or
interest of his client; give pernicious advice-to parties seeking to
obtain title to public land; attempt to prevent a qualified person from
settling upon, entering, or filing for a tract of public land properly
subject to such entry or filing, or be otherwise guilty of dishonest or
unprofessional conduct, or who, in connection with business pending
in local land offices or in this Department, shall knowingly employ
as subagent, clerk, or correspondent a person who has been guilty of
any one of these acts, or who has been prohibited from practicing
before the register and receiver' or this Department, it will be sufficient reason for his disbarment from practice.
11. When any register and receiver shall, either through their own
personal knowledge or through any charge sworn to b some other
person, have information that an attorney or agent admitted to
practice before their office has been guilty of any act or misconduct
which would warrant his disbarment, such register and receiver shall
at once make investigation, and if they have or find reasonable
grounds for believing the attorney or agent guilty of such acts of misconduct, they will at once formulate specific charges against him and
forward the same to the Commissioner of the General Land Office for
his consideration and such action thereunder as he may direct.
12. If the Commissioner of the General Land Office finds that any
charges preferred by any register and receiver are sufficient to support a disbarment proceeding, he will at once forward the charges
submitted to him to the register and eceiver with his approvel and
such directions as he may deem necessary, and thereafter the register
and receiver will at once furnish a copy of the charges to the accused
attorney or agent, and notify him that unless he, within thirty days
from such notice, files in their office a denial of such charges under
oath, the chargeb will be taken as confessed and 'forwarded with the
register's and receiver's report thereon to the Commissioner of the
General Land Office for further appropriate action.
13. In all cases where denials are filed as required by Rule 12
hereof, the register and receiver will at. once fix a day for a hearing
under such charges and thereafter proceed in the manner prescribed
by the Rules of Practice regulating other hearings: before their office.
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14. In all cases where an accused attorney or agent fails to file a
denial as required by Rule 12 hereof, and in all cases where the register and receiver have rendered a decision, either favorable or unfavorable to the accused attorney or agent, after a hearing, they will at
once make report and recommendation thereon to the Commissioner
of the General Land Office, and furnish the accused attorney or. agent
with a copy of such report and decision, and notify him -that he will
be allowed thirty days from date of such notice within which to file
:his objections thereto with the Commissioner.
15. After the expiration of the thirty days mentioned in Rule 14, or
sooner if the accused attorney or agent so request it, the Commissioner
of the General Land Office will consider the record and recommendations forwarded by the register and receiver, and if in his judgment
disbarment is not warranted, he will dismiss the charges and notify
the register and receiver and the accused attorney or agent thereof;
but if he finds that disbarment is warranted, he wTill render his
decision so holding and notify the accused attorney or agent thereof
and of his right of appeal therefrom within the time and in the manner prescribed by the Rules of Practice for other appeals to the Secretary of the Interior.
16. If any accused attorney or agent shall fail to appeal from the.
decision of, the CoMnissiofier of the General Land Office as prescribed in Rule 15, or if the decision of the Commissioner is affirmed
on such appeal, such attorney or agent will thereafter stand disbarred and be precluded from representing claimants or contestants
before the local land offices, and. the accused attorney or agent and the
register and receiver will be so notified.
17. Prior to their actual disbarment attorneys and agents will. be
recognized as. such, unless for special reasons the Secretary of the
Interior shall order their suspension from practice during the pendency of the proceedings against them, but registers and receivers will
in no case attempt to suspend them.
R. A. BALLINGER,
Commnssoner.

Approved,' April 20, 1907.
JA.MES RUDOLPH GARFIELD;

Secretary.

STATE SELECTIONS UNDER GRANTS FOR EDUCATIONAL AND OTHER
PURPOSES.
REGULATIONS.

1. All lands selected must be from the unappropriated nonmineral,
surveyed 'public land, within the State or Territory making the selec-
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tion, and their nonmineral character must be shown by the affidavit
of some responsible party, having and testifying to a personal knowledge of the land, and shall apply to each smallest legal subdivision
of lard selected.
2. The selections in any one.list under special grants or grants in
quantity, should not exceed 6,400 acres, and the selections in any one
list of indemnity school lands must not in the aggregate exceed 640
acres.
3. All lists of indemnity school lands must be prepared so that
each selected tract will correspond in area with the base tract, and
separate base or bases must be assigned to each smallest legal subdivision of land selected.
4. The assignment of a portion of the smallest legal subdivision
of a school section as the basis, in whole or in part, for indemnity
selections, is permitted; but such. assignment is an election by the
State or Territory to take indemnity for the entire subdivision, and
is a waiver of its right to such subdivision, and any remaining balance
must be used for future selections.
5. The cause of the loss for which indemnity is selected must be
specifically stated, whether by entry, reservation, the mineral character of the land, or the fractional condition of the township.
6. The selecting agent mnst, file with each list of selections of
indemnity school lands a certificate showing that.indemnity has not
previously been granted for the assigned base lands,: and that no
:previous selection is pending for such assigned base; and with each
list of selections of lands under quantity or special grants, a certificate that the selections and those pending, together with those
approved, do not exceed the total amount granted for the purpose
stated.
7. Where indemnity is sought for school lands in place, because.
of their inclusion within any Indian, military, or other reservation:
the list of selections must in every case be accompanied by a certifi,
cate of the officer or officers charged with the care and disposal of
school lands,.that the State has not previously sold or disposed of,
or contracted to seiror dispose of, any of said lands used as bases,
or any part thereof; that the said lands are not in the possession
of, or subject to the claim of any third party under any law or permission of the State or Territory; and within three months after
the filing of any such list. of selections the State or Territory must:
in addition file a certificate from the recorder of deeds or official custodian of the records of transfers of real estate in the proper county,
that no instrument purporting to convey or in any way encumber
the title to any of said lands used as bases, is of record, or on file in
his office, and upon the report of the local officers of the failure of
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* the State to file such certificate within the required time,. any selection upon such-base lands may be canceled without previous notice.
The legal fees required by law must accompany all lists of
-8.

selections.

* No more than one number must be given to any list of selections,
notwithstanding it may contain more than one selection.
* 9. Notice of selection of all lands must be given by publication
once a week for five successive weeks in a newspaper of general circulation in the county where the lands are located, the paper to be
designated by the register.
10. Notices for publication will be prepared by the register at the
'time of the acceptance of the selections, and will be transmitted by
registered mail to the proper State or Territorial official for publication in the paper or papers designated, and a copy of such notice
shall also be posted by the register in a conspicuous place in his office,
and remain so posted until the expiration of time allowed for the
submission of proof of publication.TO save expense, the register may embrace two or more lists in one
publication, when it can be done consistently with the requirement
of publication in a newspaper of general circulation in the county
where the land is situated.
The published notice will embrace only the selected lands described
by the largest legal subdivisions embraced in the separate lists, care
being taken to avoid repetition of numbers of sections, townships,
and ranges.
11. Proof of publication will be the' affidavit of the publisher or
*;:
foreman of the newspaper employed, that the notice (a copy of
which must be annexed to the affidavit) was published in said newspaper once a week for five successive weeks. Such affidavit must
show that the notice was published in the-regular and entire issue
of the paper, and was published in the newspaper proper and not
in a supplement.
* 7 ;The
proof of publication of notice must be. filed with the register
-within ninety days after receipt of notice for publication,. and will
be forwarded by the register to the General Land Office with a report as to whether protest or contest has been filed against any
selection, and if protest or contest is filed, the same shall accompany
the report. Failure by the State or Territory to furnish proof of
publication within the time limited will be cause for the rejection
of the selection, upon report. of such failure by the register, accompanied with evidence of service of notice prescribed in rule 10.
* During the period of publication, or any time thereafter, and before
final approval and certification, the local officers may receive protest
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or contest as to any of the tracts applied for, and transmit the same
to the General Land Office.
*Wherelands sought to be selected are alleged by way of protest to
be mineral, or where applications for patent therefor are presented
under the mining laws, or are otherwise adversely claimed, proceedings in such cases will be in the nature of a contest,' and will be governed by the rules of practice in force in contest cases.
12. When a list of selections is received by mail on the morning
that the selected lands are opened to settlement, entry, or selection,
it will be considered as proffered after the claims of 1ll persons
present at the time of the opening of the office have beein received,
but a list received by mail prior to the day of opening will be rjected
as prematurely filed.
13. No application will be 'allowed for lands covered by an existing selection or entry, nor will any right be recognized as initiated
by the tender of any such application.
No amendment will be allowed of any indemnity school land selection by the substitution of new base, in whole or in part, in place of
that originally tendered, defective from any cause.
14. The local officers will not enter on their records the relinquishment of any State selection, until directed to do so. by the General
Land Office. All relinquishinents of State selections will be forwarded to the General Land Office, through the local office, and if
accepted, the local officers will be directed to cancel the selections on
their records. The cancellation will become effective as of the date
of receipt of order of cancellation by the local office, after which,
and not before, the land if not reserved will be subject to disposition
under the general land laws.
* 15. When a school section has been identified by survey, and no
claim is asserted thereto under the mining or other public land laws,
the presumption is that title to the land has passed to the State, but
such presumption may be overcome by the submission of satisfactory
proof to the contrary.
16. The States w-,,ill not be permitted to make selections in lieu of
lands withi a school section alleged to be mineral, in the .absence of
proof that such lands are khown to be chiefly valuable for mineral.
Such preliminary proof must show the kind of mineral discovered
and the extent thereof.
17. Upon the submission by the State of an ex parte showing,
consisting of corroborated affidavits alleging that the land is chiefly
valuable for mineral,; accompanied with an application for indemnity
in lieu of such lands, and certificates of the proper State authorities
showing that said lands have not been sold, encumbered, or otherwise disposed of, as required by rule 7, the register will certify as
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to thePdate of the filing of said list, the status of the land selected,
as shown by the record, and forward the list to the General Land
Office by special letter, without further action.
The legal. fees payable upon such selection must be tendered with
the application to select, and vill be received and held as unearned
fees and unofficial moneys until the selection. has been allowed or
finally rejected, and in the meantime no action will be taken looking
to the disposal of the selected land.
If the showing is deemed sufficient, a hearing will be ordered by
this Office to determine the character of the land, evidence to be
submitted in support of the allegation contained in the preliminary
showing. Notice of such hearing must be given by the State, by
publication once a week for five successive weeks, in a newspaper
designated by the register of the land office of the district in which
the lands are situated, as published nearest to the location of such
base lands, and proof that the notice was published must be filed in
the local land office on or before the day of hearing.
All proof filed and testimony taken at such hearing will be forwarded to the General Land Office.
Should the proof be found sufficient, the list will be returned for
allowance, when notice of selection will be published,. as required by
rule 9 hereof, and the State will be further required to furnish the
certificate of the officer in charge of the record in the county where
the lands are situated, showing that said lands have not been sold,
encumbered, or otherwise disposed of, as required by rule 7.
18. A determination by the General Land Office or the Department that a portion of the smallest legal subdivision in a school
section is mineral land will place that entire subdivision in the class
of lands that may be used as a basis for indemnity selection, and
where mineral entry was made of any portion of the smallest legal
subdivision of a school section, that fact will be taken as determining the right of the State to. indemnity fr the entire legal subdivision, upon proper showing that the State has not made any disposition of the land not embraced in such mineral entrv.
19. Indenity school land selections by the Territory of New
Mexico, under act of June 21, 1898 (30 Stats., 484), must be made
of lands as contiguous as may be to the base lands.
- 20. All previous rulings and instructions not in harmony herewith
are hereby vacated.
R. A. BALLINGER,
Commissioner.

Approved, April 25, 190T.
JAMES RUDOLPH GARrIELD,

f;

0:

83~~~~~Seoretary.
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HOMESTEAD ENTRY-NEBRASKA IANDS-KINKAID ACT-ACT
MARCH 2, 1907.
INSTRUJCTIONS.
DEPARTMENT OF THE INTERIOR,
GENERAL LANTD OFFICE,

Washington, D. C., April 27, 1907.
Registers and Receivers,
United States Land Offices in Nebraska.
SIRS: Your attention is invited to the provisions of the act. of Congress of March 2, 1907 (Public-No. 186), a copy of which is appended hereto, entitled "An act relating to the entry and disposition
of certain lands in the State of Nebraska."
RIGHTS OF PERSONS WHO MADE HOMESTEAD ENTRY BETWEEN
* 0
APRIL 28, 1904, AND JUNE 28, 1904.

1. Section I of the act grants to qualified entrymen who within
the area described in the act of April 28, 1904 (33 Stat., 547), made
homestead entries during the period between April 28 and June 28,
1904,' inclusive, the same rights and benefits as were given to persons
who made homestead entries prior to April 28, 1904, o subsequent to
June 28, 1904, but makes the exercise of such rights or privileges
subject to all existing rights.
CREDIT FOR MILITARY SERVICE.

1. Section 2 of the act extends the privileges accorded by the general homestead law to all homestead entries made under the provisions
of the act of April 28, 1904 (33 Stat., 547), by persons who served
in the Army, Navy, or Marine Corps' of the United States during the
civil and Spanish wars or the Philippine insurrection.
ISOLATED OR DISCONNECTED TRACTS.
iX

0-The

sale of isolated tracts within the area affected by the terms of

this act is to be governed by the provisions of the act of June 27, 1906

.
X

0

(34 Stat., 517), as amended by section 3 of said act of March 2, 1907,
and all sales shall be made in the manner and form hereinafter provided.
1. Applications to have isolated tracts ordered into the market
shall be filed with the register and receiver of the local land office in
the district wherein the lands are situate.
2. Applicants must show by affidavits corroborated by two witnesses the character of the land; that it Contains no salines, stone, or
other minerals; the amount, kind, and value of the timber, if any,
thereon; whether the land is occupied, and if so, the nature of the

occupancy; for what purposes the land is dhiefly valuable, and why
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it is desired that same be sold. Applications must be in accordance
with Form 4-008 B, modified, appended hereto.
3. The local officers will, upon receipt of applications, enter them
in pencil upon the tract books and immediately thereafter forward
same to the General Land Office.
4. Registers and receivers must carefully examine their plats and
records, and in transmitting applications report the status thereof
and the existence of any objections to the offering of the lands for
sale.
5. The filing of the application does not affect the status of the
land nor segregate same prior to the approval thereof by the General
Land Office; nor does it give the applicant any preference right over
others who may desire to purchase the land at any sale that mav be
had thereundler, as the land must be disposed of to the highest bidder.
6. If the land is ordered into market, the local land officers will
be so advised and directed to give applicant notice thereof and allow
him thirty days within which to deposit with the receiver sufficient
money to cover the expense of such sale, including cost of publication
of notice.
7. Thereafter the register and receiver will cause a notice to be
published oncela week for five consecutive weeks (or thirty onsecutive days if in a daily paper) immediately preceding date of sale,
in a newspaper- to be designated by the register as published nearest
the land described in the application, using the form hereinafter
given. The register will also cause a similar notice to be posted in
the local land office, such notice to remain so posted during the entire
period of publication. The applicant must furnish proof that the
publication was duly made.
8. At the time and place fixed for the sale, the register and receiver
will read the notice of sale and afford all qualified persons present
an opportunity' to bid. After all bids have been offered the local
officers will declare the sale closed and announce the name of the
highest bidder, who, upon payment for the land, will be declared
the purchaser, and such bidder must with-in ten days from such notice
furnish evidence of his citizenship, nonmineral and nonsaline -affidavit, Form 4-062, and affidavit that he has-nade the purchase for
his own use and benefit, and that he has not thereto-ore purchased
under said act such quantity of land as with the amount included
in the sale in question will exceed the aggregate area permitted by
the act to be sold to any one person. This affidavit mnust be made in
accordance with the form appended hereto. Upon receipt of proper

proof and payment for the land, the local officers will issue final
papers.
9. No tract of land exceeding three-quarters of a section may be
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disposed of as isolated or disconnected tract under the provisions of
this act, and not more than three quarter sections can be sold to any
one person.
10. No lands shall be sold at less than the fixed price nor less than
$1.25 per acre. Should any of the lands so offered be not sold, the
same may again be offered for sale in the manner herein provided.
11. Promptly after each sale the local officers will forward to the
General Land Office a report showing the lands offered, indicating
the sales, date thereof, number of certificates and names of the purchasers. Cash papers will be issued as in ordinary cash entries,.
indorsed " Public Sale," and reported in your current monthly
returns. With the papers must be forwarded the affidavit of the
publishers showing due publication, the register's certificate of posting, and the evidence required by paragraph 8 herein.
Very respectfully,
R. A. BALLINGER,
Comnmrissioner.
Approved:
THOS. RYAN,

Acting Secretary.

(PUBLIC-NO. 186.)
'AN ACT Relating to the entry and disposition of certain lands in the State of.
Nebraska.
Be it enacted by the Senate and House of Representatives of the United States
of Aerica in Congress assembled, That all qualified entrymen who, during
the period beginning on the twenty-eighth day of April, nineteen hundred and
four, and ending on the twenty-eighth day of June, nineteen hundred and
four, made homestead entry in the State of Nebraska within the area affected
by an act entitled "An act to amend the homestead laws as to certain unappropriated and unreserved public lands in Nebraska," approved April twentyeighth, nineteen hundred and four, shall be entitled to all the benefits of
said act as if their entries had been made prior or subsequent to the abovementioned dates, subject to all existing rights.
- SEC. 2. That the benefits of military service in the Army or Navy of the
United States granted under the homestead laws shall apply to entries made
under the aforesaid act approved April twenty-eighth, nineteen hundred and
four, and all homestead entries hereafter made within the territory described
in the aforesaid act shall be subject to all the provisions hereof.
SEC. 8. That within the territory described in said act approved April
twenty-eighth, nineteen hundred and four, it shall be lawful for the Secretary
of the Interior to order into market and sell under the provisions of the laws
providing for the sale of isolated or disconnected tracts or parcels of land any
isolated or disconnected tract not exceeding three quarter sections in area:
Provided, That not more than three quarter sections shall be sold to any one
person.
Approved, March 2, 1907.
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(Form, 4-0

0.)

DEPARTMENT OF THE INTERIOR,
UNITED STATES LAND OFFICE,

Application for the sale of isolated or disconnected tract.
To the CommnssIoiNEE. OF THE GENERAL LAND OFFICE:
The: undersigned,

whose post-office, address is
,
prespectfully
section
, township
, range
, be ordered into
market and sold under the act of June 27, 19060(34 Stats., 517),:and March 2;
1907 (34 Stats., 1224), at public auction, ail of the surrounding lands having been
entered or otherwise disposed of., Applicant states. that' this land -contains no
coal, salines, or other minerals.and no stone,- except
.
(haracter,.
and amount) ; that there is no timber thereon, *except
.
trees of
species, ranging from..
inches to,
feet in diameter and aggregating
about
feet. of stumpage measure,. of- the estimated value of $
that the land is unoccupied, except by
.
, of
postoffice, who.
occupies and usesit
thepurpose
.for
of
, but does not claim the right of:
occupancy under any, of the. public-land laws; that the land is chiefly valuable
- '. for ,'
,tand- that applicant desires to purchase same for his. own individual
use and atual occupation for, the purpose of
.
and not for speculative

requests thkt

purposes.

*

,

0

Affiant further states that he has not hereto,6re. purchased under

,the provisions: of this act an amount of land which, together
ith that for;,
'which: application for sale is made, will exceed in .the aggrte
480 acres, and
that
this application is not made at the instance of or directly or indirectly for
the benefit of any- other person.
If .this request is complier with, applicant agrees to deposit in advanoe a
sum sufficient to defray 'all expenses of the sale, including the cost of publica
-tuon of notice.
.-

Apliant
The facts stated in the foregoing application are true to our- own personal
knowledge.

-Corroborating

-

ibtnesses.

The above applicant and corroboatig -withesses,
to me personally known
satisfactorily identified by
.
), beibg first duly sworn,. say thatithe fats statedisaidapplication aretrue.
-

- (or

-:

N4tce of pblication (isolated trac
PULIC SALE.

-

-0
-LAND
OFFICE,
-, 19-.
Notice is hereby given that, as directed by. the Commissioner of the General
Land Office under provisions of the actoffMarch 2, 1907 (34 Stats., 1224), we

5580 -VO

as-d

M-35

-.
-.
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o'clock -. . on the
will offer at public sale to the highest.bidder, at
day of
next, at this office, the following tracts of land, to wit:
:Any persons 'claiming adversely: the above-described lands are advised to file
their claims or objections on or. before the time above designated for sale.
*

Regilster..
Receiver.

Afdevit for prchaser .nde.r section 3, act of March , 1907.
0 00- :, :VI,.
beingfirstduly sworn and upon oath,; state that I am the'.
, section , township
, in Nebraska,*
N erange
purchaser .of
under the act of June 27, 1906 (34 Stats., 517), as amended by section 3 of the*
act' of March 2, 1907 (34 Stats., 1224) that I: am a*
(state whether nat- K'
uralized or native born)a citizen of the United States; that said purchase' is
made for my own use and benefit, and not, directly' or indirectly, for the use and.
benefit of any. other person; that I have not. hetetofore. purchased under the'
.
provisions of; said act, either direct or indirectly, any lands, except
(here givedescriptionof lands heretofore purchasedunderthisact, if any).

I hereby certify- that the
before he signed his name
.(or has been 'satisfactorily
was subscribed and sworn
,19-.
jof

foregoing affidavit was.read to ait
in my, prence
thereto; thlt said affiant is to
1epersonally
known'
) and thatthisaffdavit'.
'
identified by
on the day
to before me at iy officein: 0

-- ;0

NOTARIES PUBLIC ACTrG AS ATTORNEYS OR AGENTS-ACT O JUNE

-

29, 1900

CIRCULAR.

DEPARTMENT OF TIE INTERIOR,
GENERAL LAND'OFFICE,
Washbington, 9D.(., April
1907.
#Registers
and Receivers;

United States Land Oflces.-

SRS: Your attention is called to that part pf the act of June 29,
1906 (34'Stat., 622), which reads as follows:
That no notary public shall be authorized to take acknowledgments, admin-.
-ister oaths, certify papers or perforux any official acts in connection with
matters in which he is' counsel, aftorney or agent,0 o in0which he may he in any
way interested before any of the'departments aforesaid.

Although this statute forms a'part of'the'act- of Congress amending section 58 of the Code ofjLaw for the District of Columbia, it
77777;ffa

If naturalized, record evidencethereof must befurnished.-

.
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ihas recently been construed by the Attorney-General to apply to
notaries outside of that District; and you are'therefore directed to.
scrutinize all affidavits and papers filed in your office: for te purpose
*of seeing that they are not -executedii conflict with this statute.
*;.-,
Very respectfully,
R. A.: BALLINGER,
Comvniszoner

Approved
Tnos. RYAN,

Acting, Secretary.FOREST RESERVES-PRACTCE-1HEARINX-GS

ON CHARGES

FILED BY

FOREST OFICERS.,
REoGATIONS.

DEPA'RTMENQT OF THE INTERIOR,
G,_ENERAL LAND OFICR~

Mjay 2, 1907.
1.0S
A-;NS'
XGovernment officer in charge of.any national forest may, on
<.behalf
-0 of ;the :United States and' in its- name, initiate and prosecute a
ct
¢ontest
5-' against apay to an ry,filing, or, other claim under the
public land laws f
ands. Wlin_ said nationa lforest for any sfficienticause afFecting the legality0or: validity of the caim.
2. As a basis for sucl*proceeling such officer sallE file in te local
land offic6 fr-the' 0district in whichithe lands involved are located a
comp
laint signed by-lim in Ilis official capacity, but not under oath
-; cotrdblUorated,
or
;tsetting ;';forth facts-; \vhichi '.if true will war-rant t he0t -0:t;0::;'t ti:
cancellation ofsuch entry or filing or defeat theclaimant's right'to
t,'he ad.
3. Upon the filing Of a. sufficient complaint of the. charaer idi.
... ated in rule 2in any case in which final certificate as not issued,
the register and receiver will issue a notice with a copy of such complaint attached thee t
defendant, notifying him that unless
he'within twnty days from the receipt-of such hotice: files in their
office a denial orSu chatges
incofse
writing and tnder
oath
toasuchIanswert
coa
underi ath,
the truth of such tharges will be taken as confessed by him and his
entry, filing, or claim .willbe canceled. without further notice to him.,
4 When
.
a complaint has been filed in any case where final certificate has issued,. the register and receiver: will at once suspend all
furtler action and forward the complaint to the Coinllissioner of,
the General Land Offce for llis onsideration and appropriate action,
..and hen said om misioner has or red ahearing on any complaint so forwarded,. the register and receiver will at once proceed to
give notice and take action applicable under these regulations to cases
'
where final certificate has not been issued.
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5. The notices required by rnles 3 and 4 will be delivered b the
register and receiver to the forest 6fficer, who will sectire service
thereof as provided in the Rules of Pvactice and at oilce forward
proof :of such service to the register and.rqceiver'; but where any affi-.
davit is required under the rules in relation to such notice, the official
signature. of theoficer1of the Forest Service,or of anv speial.agent
of the General Land Officewhlo serves the notice shall be sufficient
without an oath.
6. :Where answer or denial under oath is filed with the register and
-as required by rules 3 and 4, the register and receiver will.
receive,
:?
at once order a hearing thereon and give all parties not less than
twenty days' notice thereof, either prsonal, or by registered.mail;
and they will issuie such subpoenas as th6 forest offlcer or a special
agent ii charge of suci -case may requir'e and deliver the same to him
for service.
T. In all cases where:depositions are taken. ion the application of
foronsuch officer
an oicer of the Government it wi nllhot b6 neehsar
awhose:-depositions-o to :ao
iare
specify
a :,x' tothe names of all witnesses
either- D00,
S:04::;::00
.
be takeu, or tofiec ritteninterrogatoHes.
8. The ofcer of the Forest Service shall pay all per' diem and mileage chargesof witnesses subpoehaed onbehalf of the Government, and
shall pay for reduciig to riting all: testimony of witnsses. called on-, .
behialf.of the: Government; but if the t6sthinony ofvwitnesses called
be I 't by ia salaried clerk in the
on behalf of the Government: c
local land ofilce.where. the case is on trial, no testimony fee will be
charged; and if taken by, a ,contes elerk < of such office,the forest',
officer.-illbe reuiredto.pay that part of the rate fixed by law usually:'
paid to contest clerks of that local. land oftl0e
9. In all ,ases where. hearings have been held, the registers and
receivers will render their decisions 'and duily, notify the, forest officer
the defendants thereof anid all defendants of their right of
*- . 'and
appeal from any final decision, adverse to them; and in: all cases
* : where:the defendants ail to answer or deny the charges as required
in rules 3 and 4, or fail to appeal froim the final decisioi adverse to
them, and in all. cases Where the, finial decisions are favorable to de-;
fendaints, .the register ;and receiver will at once forward the records
of the cases to the C:.(ommissioner of tie General Land Office for' his
consideration and appropriate action, and the forest oficers shall not
'be required, to appeal.
as: herein provided, the Rules of Practice shall prevail
IExcept
0.
in and govern all proceedings in: cases arising under these regulations,
but notling herein shall affect the right of the Department of, the
Interior to conduct any investikation or proceeding with reference
locating, appropriating, entering, reto the survey,. prospecting
linquishing, onveying:, certifying, or patenting any lands witin
.

.

*
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a national forest, and the Commissioner of the General Land Office:

may at any time direct a special agent or. other officer. or emplovee
of his Bureau to attend' any hearIng.and conduc t the same, or take
any other action therein wlich may seem to himi to be necessary.
11.Cases ow til the hands of special ag'ents lbased. on reports of
forest officers adverse to any ehtry, filing,' or other claim, will be by
such special agent deivered to the forest officer and triplicate receipts.
taken;:therefor, one of wlih tied agent will.forward to this office,
't (one
tof the.proper register and receiver, and Cioe to be retained in his
files. 1-~Twill also notify the register and receiver to substitute the
name of such officer Of te FMorest Service upon the (record as the.
proper officer to be thereaftr recognized in any such case pending
,before them. -12. National fbrest ocers may at the time 'of aniy final proof also
appear and. protest against the acceptance, of such proof, but they will

be required to pay the' cost of taking testimony introduced by them
in support of suclh Parotest.
1R. A.

Approved:

BALLINGER,

-om

?issioner.

JAMES RUDOLH GARFIELD,

-:;: Secretary.

ALI0OTMENT-1MEMBE RSTIIP IN INDIAN

.TRIRE.

INSTRUCTIONS.

One who is recognized by the laws and usages of an. Indian tribe as a member
thereof, or who is entitled to be so recognized, is qualified to take an allotment out of the public lands.under the fourth section of the act of February
&:
, 1887, as amended by the act of February 28, 1891.:
Ulin v Colby, 24 L. D., 311, overruled.q

Secretary Carflad to the Comniissioner o IdianAffairs, May 3,1907.
(G.-"Y. W.)
(W;: C. P.)

By letter'of April 25,1907, you suggest that a rule be laid down
'for the guiance of your :office for disposal of Indian allotment applicAtions under the fourth section of the act approved -February 8,
1887 (24 Stat., 388), as amended:by the act of February 28, 1891 (26:
Stat.; 794).
It is inferred from the wording of your letter that since the decision,
i illin . Colby (24 L. D., 311), the rule has been to refuse others
than full-blood Indians allotments under the fourth section of the
act of 1887.

The decision in
in v. Colby was based on te two decisions in
Black Tomahawk v.0 Waldron (13 L. ).,683; 19 L. D., 311), but

00
*t;;:t055(0:

0

DECISIONS. RELATING TO THE PUBLITC

.LANDS.

there is such~a discrepancy between the syllabus of Uin v. Colby,.quoted in your letter, and the prineiple clearly. expressed in Black
Tomahawk:v. Waldron (19 L.. D., 311) that- Ilin v.. Colby'will be
disregarded hereafter in deciding questions of allotment.

If the, practice has been to refuse allotment to those having white
bood, it was a mistake. The quantum of Indian blood or of white,
blood possessed by the applicant does hot 'control and should not, 'of'
itself, influence the decision as to his right to an allotmeIt. One
.who is; recognized by the laws tand usages of an, Indian tribe as a
member thereof, or who is entitled to le so recognized, must beheld
qualified to take an allotment out of the public Inds under the fourth':
8, 1887,: as amended by the act of
section of the act of
February 28, 1891.
*February

RIGET OF WAY-INDIAN RESERATION-AWLOTTED

tLANDS.;

FRESNOL WATER-RIORTCANAL.

Section 1 of the act of March 3, 1891, provides fol the granting of rights of
way.over the public lands and reservatiois'of the.United States; and where
the lands sought are within an Indian reservation they are vithin -the scope

of the act, notwithstanding they- may htave been allotted *to individual
Indians.

Secretary Garfield to the Comimissioner of Indian Affairs, May 3,
(F.W.C.)
1907.
(G.W.W.)
*

With letter of February 28, 1907, Charles Blenman, of Tucson,
' Arizona,' submitted for departmental approval, on behalf of Frank'
and Warren Allison, an application under the act of March 3, 1891
(26 Stat., 1095), the right of way on account of the Fresnol WaterrightCanal through the:Papago Indian reservation, accompanying
the same by a certified check on the Consolidated National Bank at:
Tucson, for the sum of $700.00, tendered as compensation for damages
to certain Indian' allottees across :whose and the proposed canal or
* ditch extends.
Reporting upon, said application, under date of April 10, last, the
Acting Commissioner expresses the opinion that there is no existing
law> autlorizing, the, granting of 0rights of way of this character
because the land traversed has been allotted i severalty.
This matter seems also to have been reported upon, under reference

from your office, by the frmer in charge of the Papago Indians, particularly as to the advisability of permitting the construction of the
canal or ditch and as to the sufficiency of the compensation tendered.
llie recommends the approval of the necessary right of way under
the terms offered, except that the compensation to 6ne of the Indian
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* allottees should be icreased $50.00, making the total' sum $750.00,; :
instead of $00.00, as tendered.
;;t
In returning tle papers it is deemed but necessary to invite your
attention to the fact that section 18 of the act of 1891, under which
*the right is sough, provides for the granting of a right of way for
puarposes similar to that desired- by applicant; over te public lands
and the reservations of the'United States. The land affected by the
preseit. application is within a technical reservation of the United'
States and the fact that the lands sought to be traversed have" been
actually allotted does not, in my opiniou,: take theimi out of the scobe
ofthe act..
The paperscomprising the application Iare herewith inclosed, and
* you are directed to return them with the advice that they be file in
the district land-bffice in triplicate,; and otherwise comply with the
requirements issued under the. act'. of 1891, calling attention particularly to the requirement :f an additional $50.00 in ettlement of the.
* damages occasioned by the. cdnstruction of the proposed ditch or
canal.;
MIfING CLAYM-ADVERSE-FAILURE

TO COMMENCE PROCEEDINGS

WITHIN STATUTORY PERIOD.

MADISON PLACER CLAI-.
Failure to: commence proceedings upon an adverse claim in a court of. competent jurisdicti~n~witmin the proprescribed by section 2326 it the Revised
Statutes constitutes a waiver of the adverse laim; and such, proceedings
thereafter begun and prosecuted can not affect the rights of the applicant

for patent

t Seeretary
$
'Garfield to the ommissioner of the General Lanld Office,
(G. J. I)
(G.f W;-t (6;;fiT.-h0fX t 0 ti~ff Iay S, 1907.
%*T.):

ApRuril 5, 1905, Harry'L. Miller filed application for patent for the
Madison placer mining elaim, embracihg the NE. -I NW. j- and NAV.
NE.4, Sec. 10, T. 34 N., R. 9W., M. D. M., Redding, California, land
district, against which, on June 5, 1905, within the period of p blidation of notice, the Humboldt Placer Mining Company filed its' adverse
claim, upon 'which suit in, a court of competent jurisdiction was instituted July 6, 1905, and; prosecuted to final judgment, (filed in the
office of the' clerk of the court February 15,11906), awarding the right
of possession of the tract in controversy to the adverse claimant.
April 12, 1906, the applicant for patent filed in the localioffice his
petition praying that the: adverse claim be rejected, on the ground that
suit thereon was not commenced within the time allowed by law. On
the same day the local officers denied the petition; from which action:
'the applicant appealed to your:office, vwhich by decision of August 2.:
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1906, reversed the action of the local officers and: rejected the adverse
claim, on the ground that suit was not timely ipetituted thereon, and
Jground
thatthe showalso rejectedthe application for patent, on the
ingastoimprovements Was insufficient.
Both parties have appealed to the Department.
'0Itis clearly established by the record thatsuit Wasnot commenced
uponadverse claim until the. thirty-first dayafter the filing
. 0\0 the
thereof in the local office. Section 2326 of the iRevised Statutes' pro-,
vides, an ong other things, thatWhere an adverse claim, is filed during the period of publication it shall beupon oath of the person or personsmaking: the same, and shall show the nature,_
boundaries,. and extent of such adverse claim, and:all proceedings,- except the
of notice and making and filing of the affidavit thereof, shall be
Lpationi
stayed until the controversy shall have been settled or decided by a court of
competent jurisdiction, or the adverse claim waived. It shall be the duty of the
adverse claimant, within thirty days after filing his claim, to commence. proceedings in a court of competent jurisdiction, to determine the question of the right*:00-z't;-0.of possession, and prosecute the same with reasonable diligence to final judgment; and a/failure so to do shall be a waiver of his adverse claim.

FThe. statute specifically provides that a failure to commence pro-

ceedings in a court of bcompetent jurisdiction within thirty days after

the filing of the adVerse'claim shall be a waiver of said elaim; and
- by
virtue of its provisionsthe stay of proceedings upon teheapplication for patent, effected by the filing of the adverse claim within the
period of publication, continues onlyr until the controversy shall have
been settled or decided by a court of competent jurisdiction, or the
adverse claim waived. The statute is mandatory; and-where suit is
not instituted within the prescribed time, the. adverse claim isbyforee of the statute waived, and is no longer effective to stay the
patent proceedings. In such Case, the waiver declared by the statute
becomes effective imediately u-pon the expiration of the thirtieth
'
and,
iday,
any further proceedings upon the dverse cl-aim are without authority of law and an in no wise affect the rights of the applicant for patent. (See Richmond Mining Co. v. Rose, 114, U. S., 76,
585; Steves et al. v. Carson et al., 42 Fed.. Rep., 821 ; Downey v.
iRogers, 2 L. D., 707; Nettie Lode v. Texas Lode, 14 L. D., 180:
Scott v. Maloney, 22 L. D., 274; Catron et a7 v. Lewishon, 23 L. D_
20.)
The improvement which it was originally sought to accredit to
this claim in satisfaction of the statutory requirement is the. " eleventh mile " of a ditch, the- nearest point of which is three-quarters
of a mile from the claimf which ditch is alleged to have been constructed for the common benefit of this. and other claims owned by
applicant. The showing before. your office at the, time the decision
was, rendered clearly fails to establish the availaility
appealed
f :00 0: 0 0from

-

DECISIONS RELATING TO THE PUBLIC LANDS.

553

of the!. improvement mentioned, and your action holding the same
insufficient was correct.:
With his appeal the applicant for patent files a supplemental showing relative to improvements, in which the ditch mentioned in the
showing heretofore made and by your office held insufficient, as above
set forth, -is described in detail and the applidability thereof to meet
the$requirements of the' statute attempted to be shown.
;t
The adverse claim-ant files with his appeal a .protest, charging, in .;
substance and effect) that five hundreddollars injlabor or improvements hiave never been expended uponor for the:benefitof the claim
in question.
..
Neither the additional showing-on behalfofthe applicant, or the
protest of the adverse claimant, has been R:considered by the;local:
officers or your7 office.
Without in any wise passing upon the supplemental showing, or
-upon the 'protest, the case is remanded for suchfurther action, in
viewthereof as maybe proper.
As thus modified, your office decision is affirmed.

RESIDENCE-MILITARY

OF JUNE

SERVICE-COMMUTATION-ACT
JAMES.B. WEAVER.

The act of June 16, 1898, specifically provides that "no patent-shall isuei to
any homestead 'settler who has not -resided upon, improved, and 'cultivated
t,-8
his hobestead for a period of at least one year after he shall have comfmenced his imuproveients,"and credit for military service,'as provided for
by said act, can not e allowed as a 'substitute for such period of residence.
Directions given for the protection of rights under commuted homestead entries
in which credit may have been allowed for military service in lieu of the,one-year period of residence required by the act of June 16, 1898, under the;
then-existing practice of the General Land Office.

Iodmzissioerof
to the
Secretary Gafeld
Ma-f 6; 1907.
(G. . W.)_

the General Land Office,
'

'

,

(A.W. P.)

On April 1,' 1901, James B. :Weaver made homestead entry No.
23933, for the SE. 4, Sec.i1 T. 157 N., R..80 W., Devils Lake, North
Dakota, land district, and submitted commutation proof in support
NoVember 1,'1904, on which cash certificate No. 4882'issued
thereof
December 5, 1904.
An examination of said proof discloses, according to the testimony
of claimant, that he established residence on the land April 1 1901,
and that he was absent- from April 4, 1901, to August, 1904, on
service in theUnited States army, thereafter residing on
t0;0:; 000-; faccountof
the land until date of submitting proof.
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Upon consideration thereof, your office, by decision of August 12,
1905 ,rejected said proof and held the cash certificate for cancelation
because of insufficient residence, "o credit for, military service in
commutation proof being allowable," and directqd the local officers
to nlotify the claimant that he would be allowed to offer new commutation proof at any. time during the lifetime of the entry wheni he
could show fourteen months' continuous residence on the land. Notice
of this decision. was given, by registered letter, :'of August 18, 1905,
receipt of which was acknowrleged by the entryman.
By letter of November 18, 1905, the local officers reported that on
November 9, 1905, 'Will W.: Hutton presented the relinquishment of
the entryman, executed* November 8, 1905, together with his' own
application to make homestead entry. for the land; that said application was, on, November 16, 1905,' suspended, and applicant allowed,
thirty days within. which to file'evidence that the, cash certificate
issued to' Weaver " had not become a matter of record, or an abstract
0 of ti lesshowing title fully restored to the United States." :With said
letter
theyalso transmitted Walter L Smith'sduly corroboratedcon-'test affidavit against said entry, filed November 1 1905i,charging,
insbstance, abandonment and failure of claimant to reside upon the
land duriig the six months last pat..
-By letter of December:5 1905, the local officers transmitted a motion
for review of your office decision of Aiugust 12, 1905, filed with themi
on the preceding day by Harmon K. Smith, as transferee of the entryman. I suppoit thereof he alleged substantially that 'on January 3,.
1905, the land was transferred to him by warranty deed for the consideration of $1 ,600, and that oni the following day said deed bad
beent recorded in:thd office 'of the register of deeds of the county
J Therein the land is' sa
t at the time epurased said land..
le believed, and still believes,'Weaver had cotmplied with the requirements of the. homestead laws as interpretd; that since coming into
possession of the land he had cultivated all the land that said'Weaver
had broken, andbrole one hundred acres more, so that at that time:
affiant had one h unldred and fifty acres of said land broken and uder
cultivation; that he has built another building on the land, and has
made over $500 worth .of improveehts; that upon receipt of your
office decision said Weaver gave affiant to understand that he, would
comply with. the requirements thereof, and therefore affiant took no
further action, but asoon as he learned of said'Weaver's attempted
'relinquishment he secured the services of an attorney and filed te
motion for review. This affidavit is corroborated by four persons,
'tf
who state under oath that they read the same and are .familiar with
its contents ad know of their own knowledge that the facts and
circumStanCes therein stated are true.

By letter. of Januaryl 19, 1906, theocal officers also transmitted
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V. 'Huston,
an appeal filed December 23,1905, on' behalf of Will W
from their action in refusing to accept the relinquishment and
homestead applicationi tendered by him on November 9,_1905.;
Counsel for the transferee utged in support of the .motion for
review that the commutation proof should be approve,'by giving
the entryman credit for his military service, in accordance with the
provisions. of the act oft June 16,t1898 (30 Stat., 473), that such
service should be construed to be equivalent to all intents and purposes to residence and cultivation for the same length of time ;and
that such construction has been given .to said act in the consideration
and acceptance of a number; of .-other commutationi proofs by' your
office.~~
By 'decision of February 7, 1906, however, your office held that
either: the section of the Revised Statutes (2301) under which the
commutation proof was* made, nor said act of June 16, 1898, admits
of such construction, and accordingly you denied the motion for
review, and'held that in the event said decision became final the dash
certificate would be canceled, -the relinquishment presented by Huston
accepted, and Weaver's homestead entry ,canceled But :concluded&$
as follows:'
*However, in 'view of the fact that entryman's transferee has expended a
large sum of money in improving and cultivating the lahd, besides the $1600
paid in reliance upon what he deeued the good title of the entryman, the .
application of said iHuston, madekwith a knowledge ,of the iprovements nade
by said transferee, is held subject to the right ot said transferee toapply to
enter the land within ninety days from notice of the cancellation of. theentry.
Should said: Harmon. I. Smith fail to avail himself of this privilege within
the time named, you Willi allov said, Huston to perfect his application.
The, contest affidavit of Walter L. Smith was filed subsequent to the presentation of the relinquishment of entryman, and no rights were acquired
thereby.

The case is now before the 'Department upon separate appeals
from your, said office decision-filed ill behalf of Will W. Huston: and
Harmon K. Smith, assignee of James B. Weaver. Walter L. Smith
did not appeal, so your decision became final as to him. The matters
urged in support of each appeal are iall material respects the-sayne
as the contentions made on appeal to your office.
Considering the question presented by Hustol's appeal, it will be
observed that the relinquishment filed by him was executed- by the
entrymanalmost a year after the date of issuance of the cash certificate by the local officers upon the commutation proof offered byi
him ,and, as it subsequently developed, long after he had transferred.
all his right, title, and interest, in and to the land to Smith. Having
thus parted with his interest in the land, Weaver had nothig 0to
relinquish, and such instrument is therefore null, and .void. Falconer v. Hunt et al.(6 L.- D., 512), Addison W. Hastie (8 L. D., 618),
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Daniel R. McIntosh (8 L. D., 641), and Patrick II. McDonald (13
I. D.,
37). It is evident from the statement contained in: Huston's
* brief on appeal to your office that he was* aware of the: traiisfer of
the land by Weaver at the time he
iappeared at theloeal office with a
paper purporting to relinquish the former's interest therein. But
whether he was or not, he was not deprived of any right by the action
of the local officers, for, as stated, the entryman' at that time; had no
interest in the land to relinquish.
Relative to the matterspresented by Smith, as ransferee of the
;entryman, on appeal, it will 'be first observed that the act of June, 16,
1898, sUpra, provided:
That in every ca-se in which a settler'on the public land of the United States
under the homestead laws enlists or is actually engaged in .the Army, Navy,
or: Marine Corps of the United States as private soldier, 'officer, seaman, or
marine, during the existing war with Spain, or during any other wNar in which
the United States may be. engaged, his services therein shall, 'in the administra'::t:iaS
n of the'oestead laws, be. construed to be equivalent to all. intents and
purposes to residence hand cultivation for the same lenlgth of time upon the
tract entered or settled upon; and thereafter no coftest shall be initiated on
'the ground of abanlonment, nor allegation of abandonment sustained against
any such settler, unless it shall be alleged in the. preliminary affidavit or 'affidavits of contest, and proved at the hearing in cases hereafter initiated, that
the settler's alleged absence from the land was not due to his employment in:
such service: Provtided,, That if such, settler shall be'discharged on account of
'.:0
wounds received or disability incurred in the line of duty, then the term of his
enlistment shall be deducted from the required length of residence without ref-`
erehce to the time of actual service: Provided turther, That no 'patent shall

issue to any' homestead settler who has not resided uon, im'proved,; and cultivated his homestead for a period of at least one year after he shall have com-

menced his improvements.

Costruing this act, your office, October 11, 1900, in the case of
Phil H. Shortt,'arising in this same land district, reversed thed actioh
of the local officers in rejecting. his 'commutationi proof, and held,
as to the act of June'16, 1898, suprc, as follows
This statute, it will be observed, allows homesteaders' who enlist and serve
in the Army, Navy, or Marine Corps of the United States, credit for such service as constructive residence and:cultivation of the land, therefore, from the,
date of Shortt's enlistment, which occurred about the time of making his entry,
iuntil 'he returned to the United States and wtas diseharged from the service of
the U. S., a period of over. 15 months, he was to all intents' and purposes, under.
said statute, a resident of his homestead entry, and, therefore, entitled to take
advantage of any. of the benefits of the homesteAd law for which he is duly
qualified.
With this view of the case I am of the opinion that the settlement made:by
Shortt is sufficient, taken in connection with his constructive residence on the
zland, to entitle him to the right of commutation of his entry.

'This holding was again annouced by your office decisiol of March
6, 1901 in the similar case of Nels H. Petersoi on. appeal from the
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action, of the local- officers of the Grand Forks, North Dakota, land
office, in rejecting lis commu tation proof. In conformity- there 4 ,
the local officers thereafter accepted such showing on commutation
proof;,hence the allowance of Weaver's proof.

JI

Relative to the said act of June 16, 1898, 'it will be observed that it:
is imodeled in large part pon sections 2305 and 2308 of the Revised
.,Statutes, the mhain body of the act, with slight verbal changes, being
taken from section 2308, and the provisos from section 2305.
The Department, taking into' consideration the said act, as well as
the statutes upoI which it was apparently formulated, and the evihsuqh
legislation, is of the opinion' that your later
:dent purpose o
construction of the act,7 so far as holding that military service could
not be eployed as a substitute for at least' tle.one year's residence
required in said act, is correct. It will therefore be seen from what
has heretofore been st ated thatfrom the date of the Shiortt decision
down to the time when you renlered decision herein the rle had:
b'een-a announced in the-. former case. Commutation entries thus
-made were allowed :under authority of the, land department, and
rights] arising thereunder. should', not -be disturbed. by reason of a
later.costructioni of the law..0 Especially is this true where it appears that,- relyn upon, the former' constructi,''and an entry
allowed'thereunde', rights, of third, parties have intervened that can.
be
Ot protected if action taken under the former construction is to
be ignored.'
proof
topatent, if the final
-passed
The en
of Weaver should be
is otherwise unojectionable. s
-Your office slould take steps at one to properly-advise the diferent
local offices 6f the rule anlounced herein,' and that the dotrine in,
-the Shortt case will' :no longer prevail. If, however,, final proof
has been submitted and certificate issued in accordance with the ruleaimounced in that case, such entriesi may be'considered in accordance
with the rulinglherein.
The decisionof your officeis accordingly modified.

MINING CLAM-PACER

OCATIONSTRY

D-0-0EYED
EAND.

GOLDEN CHIEr 11A" PLACEk CLAI3I.
The provislion of the statute requiring placer claims upon surveyed lands to
conform in their exterior limits to the legal subdivisions of the public lands'
furnishes. no authority, in the location of placer claims upon unsurveyed '
'for placing the lines, of such locations upon previously patented or
,lands,
entered ands.
The case of Rialto No. 2 Placer
lining Claim, 34 L. D., 44, cited and distinguished.

658
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Secretary arfied to the: Commissioner of the General Land Office,
(G. W-W.)
May 9, 1907.
(G. J. HI.)
*July 12, 1905, Carl Bergstrand et al. made'nmineral entry No. 45T8
(survey No. 5281), for the Goldenl Chief "A" lacer mining claim,
in1 the unsurveyed portion of T. 9 N., R. 11 W., M.: M., Helena, Montana, land district.
By decision f June 15,~ 1906, your offce held 1the entry for cancellation on the ground that it did not conform to thie steofpublicland surveys.
Claimants have appealed to the Depairtment.._
The claim in question is about, 8,300 feet in. length And averages
about 600 feet in width. 'ir lies ongitudinally in a northeasterly.
and southwesterly direction. Gold creek enters, the c aim at, -its
southerly end, and, except for a, bexidf therein, where for a short
distance it flowis outside t
sotheatelid. liethe creek flowsy
substaialihly through the center of the claimn and passsota he,~
northerly end. It'. is evdn httecamwslocatedw so. as to
follow the coursec f the reek, nd a:n
tep wsmdtoconformM;thc7 location to the~system o public-land. surveyrs.
The claim, is bounded on ~all sidesby other placer claims. The'
Catch.-MIAlwich doins'it onthe noths
been p~atente.Al h
other ajoining claims weeetered~
h Brgtadonofteppcants' here sbequnl otedate of t erinqetoadt
appears from informial inqtiiry at youroffc ht
o oealgd
or supposed irregularity, those enfries are nwudrivsiain
if, as a result of the ivestigaiothe entre
hudb sustaie
as valid, there would be'n'o ossibility ofrreomn h ines o h
claim here in question to~conform to the Un
t Sttes ytmo
pbl'i-ad suvys (Sec. 2331, iR. S)*and 'thtve
teenr
might besustained as it stands., 'Te case of RialoN.2Pae
Mining" Claim (34 . ., 44),.-cited by your, offic,: deals With place-r
climins on surveyed lands, which h
ttt
contemplates: shall be~
described byAlglsbisons
('Sec. 2329,k8..), and funihesn
aut oity; in the location of placer claims upon unsurveyed lands,
for placing te lifies~
of sche loain uopwiously patentedo
entred. lands. If, on the otherhand, the investigation of the Surrounding entries 'should result in their canicellation, and te'li
heein question should prove to be in, other: respects. regular and
valid, he' obsto~les, which flow' prevent its.6onfo'rmity to the United
States System of pblic-land surveys, would be removed, and in that
event the Case should be readjudicate4 under' the principles which
wouild then govern.
The record is remaiided to await the outcome of the' ivesigation
isituted by your office, when the mnatter wileaancniee
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in the light of the facts thereby disclosed and the views herein
exprssed.
Your office decision- i modified accordingly.
TOWNSITE-LEGAL SUBDIVISIONS-SECTION 2389, REVISED STATUTES.

FARISoN

ULCH TOWNSITE.

The provision of section 2389 of the Revised, Statutes that a townsite entry
"ishall in its, exterior limits be mqade in conformity to the legal subdivisins of the public lands authorized by: law," is mandatory, and an entry
w hich does not so conform cannot be allowed.

Garflel>d 6t the &Cotissioler
of the'. General Land Offiee,
(G.C.R.)
May9, 190.
(G.WW.)

S0eGeta
.
-

*~:f

Octber 10 ,1904, Charles M. Head, Judge ofthe Superior ourt
in and for 0Shasta Cot, California, applied to enter, under the
townsite laws, tract of land described* by metes and bounds, containing 27.218 acres, and etbracing portions, of the SW.I4 SW.
NW.
Se.
3, SE.: tSE.A-, Sec 4,.NE. 1:NE.Af, Sec. 9, and N.
)t ~;E--00
10,j: -^T.
0XSec.
29 NX., R. 10 W., M.. D. M., Redding, California. Cash
- :V:Vcertificate 4777 was-issued the same day.
a ItaLpfearsp
that Edward Sweeny, predecessor .to Jdge Headfiled'
: tatvsite declaratory statement for-said lands November13, 1902.
December , 1906, your'ofice rejected the final proof and held for
cancellation the. cash etry, ,vithout prejudice, how ;to6 tlio right
.:of the towvnsite appicarit to -begiiv new proceed0g1s in conformit

with law... Your offic rejected the final proof on(th ground that the
lands were described b metes and bounds, admitting, at the same
tie, that your -offce -erred in not- noting that factwhen the applicaefore your office..
tionwas
h

The
attorneyfor the towlusite applicant has apaled to this

Department, contendinog that it was error not to have allowed the
, alcations and entry for'the towhsite described, as it was,, by metes.
and bounds. An argment as been filed in conection :with the
appeal.
Section 2389 of the Revised Statutes provides that a townsite entry
'-"shall in' its exterior linit be made in coinformity to the legal subdivisiomts of the public lands authorized by law." You properly he]d
that this statuite is mandatorv. and that townsite entries must, in their
exterior lilnits, be inade in conformity to .the legal. subdivisions of
law.
the lands athorizd by
In the appealit is stated:
We respectfully submit that we know of no statute. or rule of practice or
procedure that, would prevent theCommissioner making an order that an
amended survey be made so as. to segregate and designate by appropriate lot
numbers.
..
.

-

:

:
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pcaled from states:

It appears there are some patented mining claims in the above legal subdivisions. 'The office will have a diagram prepared of such subdivisions so as to
eliminate therefrom such claims, and others, if any, that must under the 'law
and regulations be segregated, and will designate the remaining area by appro-

priate lot numbers..
it be offered.

This will permit new application for the'townsite should

Appellants complain that they will have to suffer considerable
delay,, and that- they will be subjected to some expense in making
new publication, etc. This the Dpartment cannot help. The law
is clear as above quoted.
The action appealed from is affirmed.:

ADDITIONAL HOMESTEAD-SECTION 2, ACT OF APRII, 28, tO

AiBOLD

v.

4

.

MEER.

The right of entry granted by section 2 of theg act of April 2, 1904, can only be
exercised by those fpersohs who,; at the date of making entry thereunder,'
"own and occupy the land. heretofore entered by them," and the occupancy
'of the and "heretofore entered" must be such as will defeat a 'contest
based ponthe charge: ofabandonment.

'Secretary Gar:fld to theCom

G.W.- W.)

io

of the General L

May 9,10.(E.,

-6e

0. P.)

Appeals have been taken on behalf of Henrietta Abold, contestant,
and Mary. E. MN'eer, claimant,' from your 'office decision -of July 21,
1906, holding intact her entry made September, 22, '1902, and holding
for cancellation lher'entry imade July 21, 1904 upon contest initiadte
by said Abold.' The original entry of Meer embraced the SW.
SE.
Sec. 27, NWV..j NE. 1, S. 1 NE
Sec. 34, T. 34N.,R45W.,
and the additional entry allowed under tiheprovisions of section 2 of'
the
act of April 28,;1904, (33 Stat.; 547), cover the'E.', S'W
Sec.
'.
27, E.
NW. ' SE'41 Sec. 34, same township and range Aliance
land district, Nebraska.
The charges upon Ahich coitest' is based are failure to establish
and maintain residence' on any, of the land entered and that the' said'
entries were' fraudulently ibader for the benefit of another or, others.
The first of said charges is fully sustained by the testimony offered,
though the second charge fails.
It appears, however, that Meer belongs tohat class of homestead
claimants whose rights were involved in - departmental decision rendered in the cas6 of Anna Bowes- '(32 L. ., 331). Notice, in accordance with departmental circular of Jul 7, 1904 (33 L .D., 84) was
sent to her, by, thelocal officers December' 6, 1904. She had, therefore,
',

'

,'
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until June 7, 1905, within which to cure her then-existing default as
to her original entry or to relinquish the same without prejudice to
the future exercise of her homestead right. Contest was initiated
February 17, 1905. It is at once apparent that the contest, in so far
as it relates to the original entry of Meer, is premature and must be
dismissed.
Counsel for Meer contends that the exemption of the original entry
from contest extends to the additional entry also. Your office denied
this contention.
The right of additional entry granted by section 2 of the act of
April 28, 1904, supra, can only be exercised by those persons who, at
the date of making entry thereunder, "own and occupy the land heretofore entered by them." The occupancy of the land " heretofore
entered " must be such as will defeat a contest based upon the charge
of abandonment. (Libolt v. Snider, 35 L. D., 430.) While the
charge of abandonment of the original entry could not be maintained
in the present contest, it is not because of failure of proof thereof, but
because of the refusal of the land department to entertain contest
based thereon pending the time allowed within which claimant might
comply with the directions contained in notice issued under said
departmental circular of July 7,1904, supra. But this exemption did
not extend beyond the original homestead entry.. As to the additional
entry, the specific terms imposed by the statute under which it is made
must be fully met.
It is asserted that claimant had cured her default prior' to notice of
contest. The burden of establishing this defense is upon the claimant, where such default is shown to have existed at the date of filing
of contest affidavit. Meer did not take the stand in her own behalf
and the testimony offered tending to show absence of knowledge by
her of the pending contest is insufficient.
For the reasons herein stated her original entry will be allowed to
stand and the contest of Abold against the same dismissed. Her
additional entry will be canceled. The decision of your office is
hereby affirmed.
HOMESTEAD ENTRY-Tr1BER LAND-COMM1TTATION PROOF.
PATTON V. QUACRENBUSH.

The fact that lands may be chiefly valuable for the timber thereon does not
exclude them from settlement and entry under the homestead law, but it
must clearly appear that the settlement or entry upon such lands was made
in good faith, for the purpose of. making the tract a home; and where the
entryman in such case submits commutation proof and pays :a price to cut
short the. period of residence required by the homestead law, 'he invites
scrutiny and challenges judgment as to the good faith of his entry.
50-SOL 35-06

M36
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Secretary Garfield to the Commissioner of the General Land Oice,
(P. E. W.)
iMay 9, 1907.
(G. W. W.)
The Department has before it the appeal of William E. Quacken-bush from your office decision of June 2, 1906, affirming that of the
local officers and holding for cancelation his homestead entry, No.
-18130, for the SE. SE. , Sec. 23, SW. SW. j, Sec. 24, NW. :
NW.a, Sec. 25, and NE. NE. , Sec. 26, T. 26 N., R. 13 W., Seattle,
Washington.
Said entry was made November 15, 1901, and commutation proof
was submitted January 14, 1905, upon which cash certificate No.
20501 was issued.
Cancelation vas upon the ground that the entry was not made in
good faith for the purpose of securing a home but to dispose of the
timber on the land, of which, it appears, there are about eleven million
feet.
It is contended in the appeal that your office action is virtually a
holding that land chiefly valuable for its timber or stone may not be
taken as a homestead.
The act of June 3, 1878 (20 Stat., 89), governing the sale of timber
land, provides that nothing therein contained shall defeat or impair
" any bona fide claim under any law of the United States, or authorize the sale of . . . the improvements of any bona fide settler," etc.,
and in the case of Rowley v. Hayes (29 L. D., 606) the Department
held that the fact that land is more valuable for its timber than for
agricultural purposes does not in itself require the cancellation of
an entry.
The same was held, in effect, in the cases of Porter v. Throop
(6 L. D., 691), Wright v. Larson (7 L. D., 555), John A. McKay
(8 L. D., 526), and Harper v. Eiene (26 L. D., 151).
Thus there is abundant express recognition of the right to take,
under the: homestead laws, lands which are valuable chiefly for timber,
and of the fact that there may be a bona fde settlemeht on lands of
the character of that here in question.
But it was further expressly held in all of said cases that to be
bona fide the settlement must be made with the purpose of making
the tract a home. And where the development of a tract of land as a
permanent abode is claimed to be the -chief aim and consideration,
the entrymaii, by submitting commutation proof and paying a price
to cut short the period of residence required by the homestead laws,invites scrutiny and challenges judgment as to the good faith of his
entry..
In the present case the claimant stated in his commutation proof
that he was absent from.the land about four months each year, and
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at the hearing he testified that he established actual residence thereon
about six weeks after making his entry on November 15, 1901, and
thereafter spent two-thirds of his time on the land. Thus. it is evident that his residence on the land was not substantially continuous
for a period of fourteen months prior to submitting commutation
proof on January 14, 1905. Said proof must therefore be rejected
and the cash certificate canceled.
It remains to consider whether the facts in the case warrant the
conclusion that the entry was made in good faith and justify the
Department in holding the entry intact as one made with the intention of developiig the land for a permanent home.
It appears that for some years prior to making this entry the
claimant owned a house and followed his occupation as carpenter in
the town of Arlington, Snohomish County, Washington, more than
two hundred miles distant, by the usual routes of travel, from the
land in question Whenever he left the land he returned to Arlington, and between the dates of his entry and proof he bought and
sold, for money and by way of speculation, a number of town lots in
that place, describing himself in the various deeds as " of Snohomish
county, Washington." This during the period when he claims to
have been without means of subsistence other than his daily labor and
therefore compelled to be absent from the land four months out
of each year. As soon as he had made final proof at Seattle he gave
Froom, one of his witnesses, permission to remove the stove from the
house on this land, while he himself went directly to Arlington, and
at date of the hearing, nine months later, he had not again seen the
land.
In his statement that he spent two-thirds of his time on this land
from date of entry until final proof the- claimant is corroborated
by witnesses, whose entries for lands in the same vicinity are under
similar contest charges and for whom he in turn is witness, and the
contestant furnished no testimony directly contradictory thereof.
It was not until June 1, 1905, nearly five months after the entryman
submitted final proof, that the contestant aid his witnesses first: visited the land. At that time, as shown by the evidence, the permanent
improvements were as follows:
From about one-fourth of an acre, on which the cabin and shed
stood, the trees had-been felled-and the logs and underbrush removed,'
but twenty-one stumps remained standiig. This one-fourth acre
was -inclosed by a rail fence; outside of which on about one and onehalf acres the trees had been felled and the brush partly burned
but the logs and stumps all remained. Outside of said enclosure
no breaking of the soil had been attempted; within it there had
been some stirring done in spots but it had never been plowed or
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harrowed. There was a habitable cabin, and also a shed built of
round poles in which the entryman claims to have lived from September, 1901, until late in the fall of 1902, when the cabin was
completed, though he had no stove. Some work had been done on
the " trail " by which access was had to the land. For water supply
a hole had been dug about five feet deep, and partly curbed to hold
surface water.
As to the soil on this tract and its value for farming purposes,
if cleared of the timber and brush, the testimony of the witnesses
for contestant and claimant is irreconcilable. The former, experienced timber cruisers, state that there are eleven million feet of
timber worth at least one dollar per thousand feet; that the soil is
clay and gravel, with a covering of decomposed vegetation or peat,
peculiar to cedar swamps, which will burn when drained of w'ater,
and which is practically worthless for farming. The latter state
that the soil is a fertile loam and that the land when cleared will
in its raw state be worth twenty dollars per acre, and one of them
estimates the timber at five million feet, but admits that he had not
"cruised " this tract.
But all the witnesses, including the claimant, agree that it will cost
two hundred dollars per acre to fell the trees and remove the logs and
brush from the land, allowing the stumps to remain. And while,
under the law cited, land " unfit for cultivation," and lands, the cost
of reducing which to cultivation is practically prohibitive, may be
taken under the homestead law, these questions have a decided bearing upon the probable good faith of the entry. It is also true
that the homestead law does not require residence after final proof,
yet where it is claimed that such land is claimed as and for a home
the fact that the claimant does not return to, it after final proof has
a bearing on the good faith of such claim and entry.
Taking into consideration the value of the timber and quality of
the soil as shown by preponderant competent testimony, the meagre
residence and improvements, in view of his financial ability, the early
final proof and termination of such residence, and' the fact that claimant never had a domestic animal or fowl on this land or otherwise
indicated an intention of permanently residing thereon, the Department is unable to find in the record any facts on which to base a.
holding that the entry was made in good faith, for a home, and not
for speculative purposes, to dispose of the timber on the land.
Your said decision is accordingly hereby affirmed.
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TJURISDICTION-LAND DEPARTMENT-PUBLIC LAND-HEARINGS.
INSTRUCTIONS.

By virtue of its jurisdiction over the public lands, involving their care as well
as their disposition, the land department may at any tine, of-its own motion
or at the instance of others, wherever it appears or is charged that claims
asserted nder any of the public-land laws are merely colorable and are
used to cloak unlawful timber cutting, illegal fencing the wrongful exclusion of bona tade settlers or claimants, or otherwise to the subversion of
those laws, inquire into and determine those questions and thereupon take
such further action as may be appropriate and necessary to enforce its
jurisdiction and preserve the rights and interests of the public.

Secretary Garfield to the
(G.M. W.)

oqamissioner of the General Land Office,

May 15, 1907.

(F. H. B.)

The Department has considered those portions of your communication of February 27, last (not covered by the ensuing instructions

of March 27, with respect to certain alleged illegal mining locations
in the Plumas and other National forests), in which your office
refers to certain mining locations on lands in the occupancy of the
California Indians and the action of the Department, at the instance
of the Commissioner of Indian Affairs, with respect thereto, and
again cites the case of certain placer mining locations upon lands
formerly embraced in the Walker River Indian Reservation, reported
by an inspector of special agents of your office to have been fraudulently made, upon lands on which there are no indications of mineral,
and as having been platted and sold by the locators as townsite lots,
in turn reported to the Department, and also cites and quotes a portion of departmental instructions of February 6, last, to your office
in that case. Further advice is asked, in view of what was said by
the Department in those instructions.
In so far as the reported: mining locations on lands in the occup5ancy of the California Indians are concerned it is sufficient for
present purposes, in answer to your inquiry in that matter, to say,
that any proceeding which may be initiated before the local land
office of that district looking to a determination of the character,
and any question of Indian occupancy, of the lands involved, will be
entertained for that purpose.
In the case of the placer mining locations in the region of the
formner Walker River Indian Reservation, reported to the Department
January 31, last, your office, submitting the report, of the inspector
and accompanying data, recommended the institution of criminal
proceedings, through the Department of Justice, against those engaged in the reported fraudulent practices, and advised the Depart-
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ment that with reference to certain of the reported cases the local
land officers of the district had been directed to proceed in accordance
with the circular of February 14, 1906 (34 L. D., 439), and that the
inspector had been instructed to investigate the remaining cases,
evidently as prelintinary'to a like course. The lands there involved
were not then embraced in a forest or other reservation, or devoted.
or sought to be devoted to any public use, but. were in the broadest
sense public lands subject to entry and disposal, of which no attempt
to purchase and enter, either based upon or in hostility to the mining
locations; had yet been made. Under the apparent circumstances
of the case the purpose of your office in ordering hearings pursuant
to the circular, supra, was not clear; and upon informnal.inquiry the
Department was informed that that purpose was to determine the
legality or illegality of the mining locations, and, if their illegality
should be established, to cancel them. Upon that noint, alone, the
Department said:
The land department has no power to cancel a mining location, having in such
case nothing before it or within its reach upon which to act, except where it
may be able . . . to effect its defeat by the issuance of patent to another than
the mining claimant; and no direct effort to cancel any such location, or merely
to declare it invalid, can accomplish any practical result. If a practice along
these lines has been followed by your office it shdould be discontinued.
In that connection, whilst expressing the opinion that the reports
of the inspector appeared to justify a further and. full investigation
and that criminal prosecutions should be undertaken if sufficient evidence were obtained, the Department deemed the hearings ordered
by your office to be inappropriate to that end, and vacated the orders
therefor.
Your recent communication having led to further informal inquiry
at: your office, the Department has now through that source been
advised that the orders for hearings, touching the mining locations in
that region, had their origin in the fact that many of those who have
settled upon the lands involved are purchasers of lots from the locators of the supposed mining claims, and that those settlers, it. would
appear, partly out of regard for what they believe to be the. rights
of those locators and partly because they in many instances claim
title under them, decline or are reluctant to make, or to attempt to
make, townsite entry. The hearings, therefore, it is now explained,
were ordered with the view to the correction of the existing conditions.
As a general rule hearings to determine the character of public
lands are ordered and had only when ex parte claims, or opposing
claims which hinge upon that question,- are in that regard brought to
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the attention of the land department, by protest or otherwise, upon
application to secure the legal title, or in analogous cases, as when
private claims are inconsistent with some public use or purpose to
which the land thereby covered may be devoted, pursuant to law, by
or subject to the jurisdiction of any Departient of the Government,
where the character of the land is a determinative element.
It does not follow, however, that the right to order hearings or
: enter upon investigations for that or any other essential purpose is
- confined to such cases. By virtue of its jurisdiction over the public
lands, involving their care as well as their disposition, the land
department may at any time, of its own motion or at the instance of
others, wherever it appears or is charged that claims asserted under
any of the public-land laws are merely colorable ad are used to
cloak unlawful timber cutting, illegal fencing, the wrongful exclusion
*of bona de settlers or claimants, or otherwise to the subversion of
those laws, inquire into and determine those questions and thereupon
take such further action as may be appropriate and necessary to
enforce its jurisdiction and preserve the rights and interests of the
public.
In view of what has thus been brought to the attention of the
Department it would appear that the proposed hearings would be
justified as the bases, in the event of apropriate.results, for furtherand dispositive action pursuant to the provisions of section 2384,
Revised Statutes, as follows:
If within twelve months from the establishment of a city or town on the publie domain, the parties interested refuse or fail to file in the General Land Office.
a transcript map, with the statement and testimony called for by the provisions
of section twenty-three hundred and eighty-two, it may be lwful for the Secretary of the Interior to cause a survey and plat to be made of such city or
town, and thereafter the lots in the same shall be disposed of as required by
such provisions, with this exception, that they shall each be at an increase of
fifty per centum on the minimum of ten dollars per lot.

If, therefore, the cases reported to your -office by the inspector, and
in turn by your office to the Department, appear to be within the
purview of. the foregoing section of the statutes, the proposed hearings may be ordered and had in the appropriate manner; and, should
any such hearing result in a determination that the-land involved is
non-mineral in character, and it is definitely ascertained that the
cases are within the contemplation of the above-quoted section, your
office will thereupon submit its full report and recommendation in
the premises, for further action and direction by the.Department.
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FEES AND

U-NOFFICIAL MONEYS.

CIRCULAR.
DEPARTMENT OF THE INTERIOR,
GENERAL LAND

OFFICE,

Washington, D. 0., May 16, 1907.
Registers and Receivers at United States District Land Offices.
GENTLEMEN: Your attention is invited to the following act of Congress approved March 2, 1907:
[PUBLIC-No. 221

1

AN ACT To authorize the receivers of public moneys for land districts to
deposit with the Treasurer of the United States certain sums embraced in
their accounts of unearned fees and unofficial moneys.
Be it enacted by the Senate and House f Representatives of the United
State of America in Congress assembled, That the receivers of public moneys
for land districts are hereby authorized, under the direction of the Commissioner of the General Land Office, to deposit to the credit of the Treasurer of
the United States all unearned fees and unofficial moneys that have been carried upon the books of their respective offices for a period of five years or more,
which sums shall be covered into the Treasury by warrant and carried to the
,credit of the parties from whoni such fees or moneys were received, and into
an appropriation account to be denominated " Outstanding liabilities."
SEC. 2. That at the time of making such deposit the receiver shall furnish a
list showing the date when the money was paid to him or to his predecessor;
the names and residences of the parties; the purposes of the payments and the
amounts thereof, which list shall bear the certificate of the register and receiver
that the same is correct; that the amounts are due and payable; that diligence
has been exercised to return the same, and that the sums specified have remained unclaimed for a period of five years or more.
SEC. 3. That amounts that appear in a receiver's accounts as "Moneys deposited by unknown parties " shall also be deposited to the credit of the Treasurer
of the United States, accompanied by a list showing the amount and, if possible,
the date of the receipt of each item; which list shall bear the certificate of the
register and receiver that; after careful investigation, the ownership of said
moneys could not be determined, and that they have been reported in the
unearned fees and unofficial moneys accounts for five years or more.
SEC. 4. That any person or persons who shall have made payment to a
receiver, or to his predecessor, and the money shall have been covered into the
Treasury pursuant to section one or section three thereof, shall, on presenting
satisfactory evidence of such payment to the proper officer of the Treasury
Department, be entitled to have the same returned by the settlement of an
account and the issuing of a warrant in his favor according to the practice in
other cases of authorized and liquidated claims against the United States:
Provided, That when such moneys shall remain unclaimed in the Treasury for
more than five years the right to recover the same shall be barred: Provided,
That no homestead entryman shall be required to make payment of the purchase money on any application to make a cash entry until the same shall have
been approved by the register and receiver, but such payment shall be made
within ten days after notice of such approval.
Approved, March 2, 1907.
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To carry into effect the provisions and intent of the foregoing act,
it is hereby ordered that:
1. On the 29th day of June, 1907, the receiver at each district land
office shall deposit to the credit of the Treasurer of the United States
on account of the appropriation denominated " Outstanding liabilities " all moneys then carried in the receiver's account of unearned
fees and unofficial moneys that were paid in or deposited on or before
June 29, 1902.
2. The receiver shall prepare in triplicate, on Form No. 4-541a, a
list, typewritten if practicable, of unearned fees and unofficial moneys
transferred to the Treasury, setting forth ccurately the details
specified in section 2 of the act, and bearing the certificate of the
register and receiver as prescribed in said section. Inasmuch as
Form No. 4-541a has no heading for " Residence," the depositor's
postal address will be inserted on the line next under that on which
his name appears. Receivers will make requisition for a supply of
Form 4-541a, if necessary, stating the number of blanks required.
3. The receiver shall likewise prepare in triplicate, on Form 4541a, a separate list of " Moneys deposited by unknown parties " and
transferred to the Treasury as above. This list must set forth, with
such particularity as may be possible, information as to the date and
character of te items and must bear the certificate of the register
and receiver as prescribed in section 3 of the act.
4. In the accounts of unearned fees and unofficial moneys for the
month and quarter ending. June 30, 1907, the receiver shall take
credit for the amount transferred to the Treasurer of the United
States, specifying therein the date and number of the certificate of
deposit on account of " Outstanding liabilities." The original and
duplicate lists shall be transmitted with the regular quarterly
accounts to the Commissioner of the General Land Office, who will
examine the same, retain the duplicate, and transmit the original to
the Treasury. The triplicate list will be retained by the receiver.
At the close of each succeeding quarter, the receiver will similarly
transfer to the Treasury unearned fees and unofficial moneys then on
hand for five. years. or more, and transmit similar lists of moneys so
transferred.
5. Applications for the return of unearned fees or unofficial moneys
that have been transferred to the Treasury under said act of March 2,
1907, should be stated by the applicant in the form of a claim or
account, showing the date, purpose and amount of his deposit or
balance, and his present post-office address. The register and receiver
will certify to the correctness of the account as shown by their
records, and forward the same to the Colllmissioner of the General
Land Office for administrative examination and transmittal to the
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Treasury Department; which will make settlement with the applicant
direct, if his claim is approved.
6. Under the second proviso in section 4 of said act, a homestead
entrymani who offers commutation proof under section 2301, Revised
Statutes, is allowed ten clays after receiving notice that his proof has
been accepted, within which to pay the commutation price. This
privilege is not extended to an entryman who offers fnal homestead
proof on Indian lands or other lands subject to entry under the lomestead laws at a price fixed by special law and payable in whole or in
part at the time of submitting such proof. If a homestead entryman
after being notified-of the approval of his commutation proof fails to
make payment within ten days, his application will be rejected and
the register will notify him thereof. Moneys already paid on commutation proofs that are now suspended, reported in the account of
unearned fees and Lnofficial moneys, may be retained in said account
until the suspended proofs are finally accepted or rejected; or, pending final action on such proofs, the purchase money shall, upon application, be returned to the depositor, without prejudice to his homestead
rights, and the receiver shall, as soon as practicable, advise all such
homesteaders of their right to have their money returned.
7. In all applications to enter or to offer proof, except under the
homeseead laws, purchase money already collected and now reported
in the account of unearned fees and unofficial moneys shall be treated
as official moneys and be deposited before June 10, 1907, to the credit
of the Treasurer of the United States (sec. 3617, R. S.). Receivers
are urged to make such deposits at once, if practicable, and not to
delay the matter until June 10. As soon as deposit is made, receivers
shall transit the duplicate certificate of deposit to this Office, noting
thereon the amount transferred under these instructions. These
moneys are to be accounted for in the same manner as regular cash
receipts, without regard to the final action on suspended proofs. As
there is no provision for the repayment of such moneys from the
Treasury, the Congress of the United States will be asked at its next
session to provide relief in cases where the purchase money has been
paid and the application rejected without taint of fraud. Hereafter
where payment is made upon submission of proof the money collected
shall not be entered in the account of unearned fees and unofficial
moneys, pending investigation, but shall be credited directly to the
United States according to the purpose of payment, and. receiver's
receipt (-131) shall then issue. Said receipt shall likewise be issued
when purchase money now reported in the account of unearned and
unofficial moneys is credited to the United States as hereinbefore-in
this paragraph directed, the receipt bearing the current date and having also noted thereon the date when the money was originally de-
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posited in the account of unearned fees and unofficial moneys. The
receiver shall write in red ink across the face of every such receipt,
"Register's certificate not yet issued." In all such. cases the register's
certificate, subsequently issued if the entry is allowed, shall bear current number' and date at the time said certificate issues, and shall
refer by number and date to the receiver's receipt previously issued.
Said statement in red ink and said reference to receiver's receipt shall.
likewise be noted in the monthly abstract opposite the appropriate
entry therein.
8. The register's and receiver's fees for filing and acting on applications to purchase timber or stone lands shall be paid when the
proofs are submitted, and shall then be reported as earned whether
the applications are eventually allowed or not. Such fees heretofore
received and now carried in the account of unearned fees and unofficial moneys shall be accounted for as earned at the time when the
purchase money is covered into the Treasury.
9. Hereafter the estimated cost of reducing to writing testimony
taken before the register and receiver shall be collected from the contesting parties from day to day in advance, and at the close of each
day any unearned balance shall be returned, or if additional payment
is necessary, it shall then be collected.
10. Applicants shall hereafter be required to make their own contracts for publishing notice of intention to make proof, and they shall
make payment therefor directly to the publishers, the newspaper
being designated and the notice prepared by the register.
11. The register's fee for notice of the cancellation of an entry,
provided by the act of May 14, 1880 (21 Stat., 140), amended by
the act of July 2, 1892 (27 Stat., 270), shall not be demanded at
the time a contest is initiated, nor uitil the entry is canceled and
notice thereof given to the successful contestant. The register will
collect this fee at the proper time, and retain the same as personal.
Deposits on account of register's fee for notice of cancellation, now
reported in the account of unearned fees and unofficial moneys, shall,
if possible, be returned to the parties who deposited the same, the
receiver securing proper voucher therefor.
12. Departmental regulations and office instructions heretofore
issued, in so far as they are in conflict with the regulations herein,
are hereby superseded.
Very respectfully,
R. A. BALLINGER,
Conmmissioner.
Approved, May 16, 1907.
JAMES RUDOLPH GARFIELD,

-

~~~Secretaryv;
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COAL LANDS IN ALASKA.
CIRCULAR.
DE PARTMENT OF THE INTERIOR,
GENERAL LAND: OFFICE,

lVashington, D. C., May 16, 1907.
-

Register and Receiver, Juneau, Alaska.
GENTLEMvEN: The following instructions are issued for your guidance:

1. Under the order of November 12, 1906, withdrawing lands in
Alaska from entry, location, or filing under the coal-land laws, and
subsequent modifications of said order, no lands in Alaska known to
contain workable deposits of coal can be entered, located, or filed upon
while such orders remain in force, except as hereinafter provided.
2. All qualified-. persdns or associations of qualified persons who
had within one year prior to November 12, 1906, in good faith made
legal and valid locations under the act of April 28, 1904, may file
notices of such locations in the manner and within the time prescribed by said act, if such notices have not already been filed and
such locations have not been abandoned or forfeited; and they or
any other person or persons to whom they may lawfully assign
their -rights after such notices have been filed may thereafter proceed to inake entry and obtain patent within the time and in the
manner prescribed by law.
3. In

computing the time within which notices of location may

be filed under the preceding paragraph, the time intervening between November 12, 1906, and Xugust 1, 1907, will not be taken
into consideration or counted, but such notices may be filed within
one year from the date-of location exclusive- of such time.
4. All qualified persons or associations of qualified persons who
may have in good faith legally filed valid notices of location under
the act of April 28, 1904, prior to November 12, 1906, and the bona
fide qualified assignees of such persons, may make entry and obtain
patent under such notices within the time and in the manner prescribed by statute if they have not abandoned their right to do so.
5. In computing the time within which persons or associations
of persons mentioned in the preceding paragraph may apply for
patent, the time intervening between November 12, 1906, and the day
on which they receive the written notices given by you as hereinafter required will not be considered or. counted, and such applications
may be made at any time within three years from the date on which
such notices of location were filed exclusive of such time.
6. You are directed to at on ce notify all persons or associations
of persons who have filkd notices of location in your office, including those who have pending applications for patent, and all per-
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sons or associations of persons holding as assignees under such locations who have notified you of such assignments, of their right to
proceed in the manner herein prescribed and authorized, and to
furnish them with a copy of these instructions. These notices must
be served either personally or by registered mail, ad you should
carefully preserve with the record in each case the registry return
receipt or other evidence of such notice.
T. In all cases where you publish notice of applications for entry
or patent under the coal-land laws, or under any other law, you will
at once mail a copy of said notice to a special agent assigned to duty
in Alaska. Should said agent thereafter file in your office a protest
against the validity of the location or claim embraced in any such
application. you will defer action upon such application until said
protest is withdrawn or appropriate action is taken thereon.
Very respectfully,

RI. A.

BALLINGER,

Conimissioner.
Approved:
JAMES RUDOLPH. GARFIELD,

-

S~~~~ecretary.

ORLAIONA PASTURE LANDS-DECEASED APPLICANT-RIGITTS OF
WIDOW.

INSTRUCTIONS.

Upon the death of a person who

pplied for and was awarded Oklahoma pas-

ture lands prior to making entry thereof, the right to enter is cast by law
upon his widow, who is required to either cultivate or reside upon the
land for the requisite period, but need not do both.

Secretary Garfield to the
(G. WT. W.)

omrnmissioner of the General Land Office.
Hay 17, 1907.
(C. J. G.)

May 9, 1907, your office submitted the questionWhether in cases where entries are made by widows of persons to whom
Oklahoma Pasture lands were awarded the widows will be excused from maintaining residence under the homestead laws?

* In the case with respect to which the question is submitted the
lands were awarded and set apart to the husband prior to his death,
the deposit covering his first payment therefor was in the hands of
che receiver, and all that remained to be done by him was to make
homestead entry based ol such award. Under the regulations of
October 19, 1906 (35 L. D., 239), prescribing the method of sale of
these pasture lands under, the act of June 5, 1906 (34: Stat., 213),
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after the awards had been made the successful bidders were to be
notified by the local officers of a date on which they vould be required
to appear and make entry. These regulations further provided:
The widows and heirs. of persons who make entry under this act vill not be
required to maintain both residence and cultivation upon the lands covered by
the entry of a deceased entryman, but patent will issue to them upon a sufficient
showing of either residence or cultivation and the payment of the unpaid purchase money.

The foregoing is based upon a long line of decisions construing
section 2291 of the Revised Statutes, which provides for a certificate
of entry and patent "to the person making such entry; or if he
be dead, his widow," etc. If an entry had actually been made in this
case by the husband prior to his death, there is no question the vwicow
could comply with law by either residing upon or cultivating the
land, but she would not be required to do both. Stewart v. Jacobs
(1 ji D., 636); Swanson v. Wisely's Heir (9 L. D., 31.); Agnew v.
'Morton (13 L. D., 228); Brown v. Naylor (14 L. D., 141); Ware
v. Wright (22 L. D., 181) ; Heirs of Stevenson v. Cunningham (32
L. D, 650)'; and Circular of August 4, 1906 (35 L. D., 187, 196).
Nor is there any question, the husband having by his application
initiated a right to make entry which was also confirmed by the award
made to him, the widow may make entry for the land. Townsend's
Heirs v. Spellman (2 L. D, T7) ; Tobias Beckner (6 L. D., 134)
Prestina B. Howard (8 L. D., 286) ; Bellamy v. Cox (24 L. D.,
R. Co. v. Coffman et al. (24 L. D.,
181); and Northern Pacific
280). In the Beckner case it was said
The broad underlying principle that controls the question is-that when a person initiates any right in compliance with, and by authority of the public land
laws, and dies before completing or perfecting that right,, it will not escheat
and revert to the government, but inure to -those on whorn the law and natural
justice cast a man's property, and the fruits of his labor after his death.

In the case of McPeek v Sullivan et al. (25 L D., 281) it was held
that under a homestead entry made by the heirs of a successful contestant in accordance with the act of July 26, 1892, actual residence
on the land is not required, if cultivation thereof is shown for
the requisite period, it being said:
The act of 1892 (suepra), casts upon the heirs of a deceased contestant (if
citizens, &c.,) the same right to enter the land upon the cancellation of the
former entry as a result of a contest commenced by the deceased. Thereafter,
the obligations imposed upon such heirs are no greater than those which are
cast upon the heirs of a deceased homesteader; and in the latter case cultivation of the land for the required period, without actual residence thereon, is
held to be sufficient.

In the case of Bellamy .v. Cox, supra, it was said:,
Mrs. Crawford, having thus succeeded to the rights of her deceased husband,
immediately took steps to protect those rights. She filed her formal applica-
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tion to enter and continued the cultivation and improvement of the tract
was not necessary for her to reside on the land.

It

Applying the foregoing principles of construction here, the widow
of a person who applied for and was awarded Oklahoma Pasture
lands, in making entry will but consummate a right initiated by her
husband. His right to enter is cast by law upon her, and in thus
succeeding to such right certain requirements.devolve upon her under
the homestead law, namely, either to reside upon or cultivate the
land, but she need not do both. If therefore she cultivates the land
for the requisite period, her husband prior to his death having done
all that was required of him, she will be doing all that the law
imposes upon her.

FINAL PROOF-DESERT LAND ENTRY-WATER RIGHT-EVIDENCE.
F
CIRCULAR.

DEPARTMENT OF THE INTERIOR,
GENERAL LAND OFFICE,

iVashington, D. C., May 18, 1907.
Legisters and Receivers, United States Land Offiees, Vyoiming and
Idaho.
SIRS: May 10, 1907, the Secretary of the Interior approved the
recommendation of this office, which makes applicable to the States

of Wyoming and Idaho the general recommendation of this office of
October 25, 1906, contained in circular " G " of December 17, 1906
[35 L. D., 352], respecting the character of evidence required of
desert land claimants to establish their rights to sufficient water to
properly irrigate the lands entered by them, to wit,
That the regulations governing final proofs in desert land entries be modified
to require the entryman to show in making final proof that he has a right to the
vuse of sufficient water to properly irrigate the irrigable land in his entry; that
he has done all that the -laws of the State or Territory require him to do for
the maintenance of that right, and that he has actually used the water for the
irrigation of the land embraced in his entry.

Under these instructions entrymen in the States of Wyoming and
Idaho are not required to -furnish the certificate of the State engineer
mentioned in said circular of December 17,: 1906, and the local
officers in said states will be governed accordingly in all cases where,
through no fault, of the claimant, an absolute right to the use of
water for irrigation can not be shown.
-

Very respectfully,

R. A. -BALLINGER,
Commissiontr.
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PRACTICE-WITHDRAWAL OF APPLICATION TO AMEND OR MAKE
SECOND ENTRY.
INSTRUCTIONS.
DEPARTIENT OF THE INTERIOR,
GENERAL LAND OFFICE,
iV,1ashington, D. C., May 18, 1907.
Registers and Receivers,
United States Land Offices.
GErTLEIEN: Where an application for second entry or amendment
of an entry has been transmitted by you for the consideration of this
office, and subsequently the applicant files in your office a withdrawal of his application, you will, unless the matter be involved in
controversy, consider said withdrawal as a dismissal of the application and note such application withdrawn and the case closed upon
your records, and transmit each withdrawal by a letter to this office,
reporting your action thereon.
In cases where such application is involved in a contest or controversy pending before this office or the Department, you will promptly
transmit the withdrawal for action in connection with the record.
Very respectfully,
R. A. BALLINGER, Commissioner.
Approved:
- JAMES RUDOLPH GARFIELD,

-

Secretary.
CONFIRMATION-PROVISO TO SECTION 7, ACT OF MARCH 3, 1891.
MONTANA IPLEMENT COIPANY.
After the lapse of more than two years from the issuance of final certificate for
a desert land entry upon proof made in full compliance with regulations
then in force, the confirmation extended by the proviso to section 7 of the
act of March , 1891, becomes effective, in the absence of a pending adverse
proceeding, and the land department is thereafter without jurisdiction to
initiate any proceeding against said entry, by calling for additional proof
or otherwise, except for causes which would prevent confirmation irrespective of the lapse of time from the date of the entry.

Secretary Garfield to the Commissioner of the General Land Office,
(G. W. W.)
.
May 7, 1907.
(F. W. C.)
April 25, 1907, the Department granted a petition filed by the
Montana Implement Company, claimant through assignment of
desert land entry made by John Le Roy, October 1, 1901, for the

W.

of NE. ', the SE. 1 of NW. 1 and NW.

t

of SW.,

Sec. 32,

T. 25 N., R. 3 W., Great Falls land district, Montana, complaining
of the refusal of your office to transmit its appeal from your decision of November 14, 1906, requiring additional proof showing that
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the individual members of said company have not received by assignment or otherwise, under the desert land laws, title to a quantity
of land which in the aggregate, with the land applied for, will
exceed 320 acres, and in accordance therewith the record upon said
appeal is now before the Department, having been transmitted with
your office letter of the 7th instant.
It is disclosed by said record that said company submitted final
proof upon said entry and received final certificate August 14, 1903.
At the time of making said proof the company presented the following affidavit:
That since August 30, 1890, it [The Montana Implement Company] had
not entered under the laws of the United States, or filed upon, nor has there
been assigned to it, a quantity of land agricultural in character, and not
miineral, which with the tract now assigned would make more than three
hundred and twenty acres.
1-

This form of proof seems to have been considered sufficient by
your office at the time it was made, in evidence of which is a copy
of a decision by your office addressed to the register and receiver
at Great.Falls, Montana, dated January 2, 1904, in which the action
of the local officers in requiring specific proof of the qualifications
of the persons comprising the J. H. McKnight Company, claimant
through assignment of desert land entry No. 6277, Helena series,
was reversed and wherein it was held that:
The J. II. McKnight Company is a person in contemplation of law, and has
shown its qualifications as an assignee. Therefore the yearly proof is accepted
and the assignment recognized.

Under departmental order of July 15, 1903, directing that until
further orders no desert land entries for lands in the Great Falls
land district be passed to patent, no action appears to have been
taken by your office upon this entry until on July 20, 1905, a special
agent. was directed to ascertain whether the law had been complied
with in the matter of improvement, annual expenditure and reclamation of the land. September 25, 1906, the special agent reported
favorably upon -the entry as to reclamation, water supply, dam and
ditches, and that te sum of three dollars per acre had been expended
in the reclamation of the land. Although.more than three years had expired from the date of
the issue of final certificate upon this entry at the tine of the receipt
of the favorable report thereon by the special agent, your office
on November 14, 1906, required the additional showing hereinbefore
referred to, presumably in view of the holding of this Department
in the case of Jacob Switzer Company (33 L. D., 383), wherein it
was held that (syllabus):
A corporation seekifig to hold lands under the assignment of a desert land
entry, must show that the members composing the corporation do not, hold, in
580-von 35-06 aP-37

-
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the aggregate, by assignment or otherwise, more than three hundred and twenty
acres of land under the desert land law.

Instead of complying with the call for additional proof the company attempted to appeal and in its appeal urges that there was error
in making the call for the reasons: first, that at the time of the submission of final proof the showing made was in full compliance with
the requirements of your office governing this class of cases; and second, that because of the lapse of more than two years from the issue
of the final certificate your office is without jurisdiction to make further requirement in the matter of proof because of the confirmation
extended by the proviso to section 7 of the act Qf March 3, 1891 (26
Stat., 1095), and that nothing remains to be done on the part of your
office with respect to this entry except the ministerial duty of issuing
patent thereon as required by said proviso.
After a most careful consideration of the matter, in the opinion
of this Department the appeal is well taken.
The proviso in question reads as follows:
That after the lapse of two years from the date of the issuance of the
receiver's receipt upon final entry of any tract of land under the homestead,
timber culture, desert land or preemption laws, or under this act, and where

there shall be no pending contest or protest against the validity of such entry,
the entryman shall be entitled to a patent conveying the land by him entered,
and the same shall be issued to him.

The land in question appears to have been subject to the entry and
upon the face of the record it can not be held that the entry is void.
Any proceeding by the government to determine the validity of the
entry commenced within two years after the date of the issuance of
final receipt would undoubtedly suspend the running of the statute
and authorize further investigation as to the validity of sach entry.
John N. Dickerson (33 L. D., 498). The order of July 20, 1905,
directing investigation for the purpose of ascertaining whether the
law had been complied with was a proceeding of that character, but
when no adverse action was taken by your office upon the report of
the special. agent which, as before stated, was favorable to the entry
in the matters investigated and reported upon, there was no adverse
proceeding pending against the entry at the date of your decision of
November 14, 1906, and your office was precluded from taking any
further action against such entry except for causes which would pre-ent confirmation irrespective of the lapse of time from the date of
entry.
In applying the confirmatory provisions of the proviso of section
7 of the act of March 3, 1891, supra, it.has been held by this Department that preemption entries although made in violation of section
2260 of the Revised Statutes, were nevertheless confirmed after the
lapse of two years from the date of the final entry. See case of
Patrick Tracey (13.L. D., 392); Joseph X. Yocum (16 L, D., 467),
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and Sexon . Jones et a
(18 L. D., 164); It has also been held that
a preemption entry made by one who had previously filed a declaratory statement and was therefore disqualified from making the entry,
was nevertheless confirmed (see case of Jairns Lincoln, 16 L. D.,
465); and that an additional homestead entry allowed on a certificate
of right issued on account of service in the Missouri Home Guards,
notwithstanding such service would not support the entry, was nevertheless confirmed. (Carroll Salsberry, 17 L. D., 170.)
From the above it seems that unless exception is taken to the sufficiency of the proof in any particular within two years succeeding the
issuance of the final certificate based thereon, no further investigation
can be made thereof and that the entry is confirmed by the statute.
As before stated, this land was subject to desert land entry, and upon
the face of the entry it can not be held to be void. It follows as a
consequence that in accordance with the terms of confirmation patent
must issue thereon. The order of your office requiring further showilg as o the qualifications of the individual members of the company
with respect to the provisions of the desert land law, is hereby set
aside.
SECOND HOMESTEAD ENTRY-" UNAVOIDABLE COMPLICATION "-ACT
OF APRIL

8, 1904.

JolHN C. HEISLER.
The provision of the act of April 28, 1904, authorizing second homestead entry
in cases where the entrymau was unable to perfect his original entry "on
account of some unavoidable complication of his personal or business
affairs," and "did not relinquish his entry or abandon his claimh for a
consideration," contemplates that the unavoidable complication" shall be
one arising subsequent to the making of the entry, -and.which prevented the
completion thereof, and not one existing at the time the entry was made.

Secretary Garfteld to the Coqnrkissioner of the General Land Oflce,
(G. W. T.)
Nay 27:,1907.
(E. F. B.)
John C. Heisler has appealed from the decision of your office of
October 27, 1906, rejecting his application to make a second homestead entry under authority of the provisions of the act of April 28,
1904 (33 Stat., 527), of the NTW. , Sec. 23, T. 159 N., R. 101 W.,
W7illiston, North Dakota, having made a former homestead entry
which he alleges was relinquished because he was unable to perfect
the same on account of unavoidable, complication of his personal
affairs.
He states that when he made his entry he was a poor boy, 21 or 22
years of age, gdependent upon his own labor for stupport, that he was
a wood-chopper and very poor, and therefore unable to continue a
residence on his homnestead by reason of the fact that he had no
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money to improve the claim and no one to help him. You held that
the applicant was financially unable to perfect his entry when he
made it, and that the unavoidable complication of personal or business affairs contemplated by the act must be one arising subsequent
to the making of the entry, which prevented the completion of the
entry.
There is no error in interpretation of the statute and your decision
is affirmed.

REPAYMENT-EXCESS-ACT OF JUNE 16, 180.
EUGENE DESPIN.

The act of June 16, 1880, does not authorize repayment of an excess or overcharge, due to miscalculation, after the money has been covered into the
treasury.

Secretary Garfteid to the Coronrssionerof the General Land Ofe,
(G. W. W.)
May 208,1907.
(C. J. G.)
An appeal has been filed by Eugene Despin from the decision of
your office of April 29, 1907, denying his application for repayment
of an excess or overcharge, due to miscalculation, paid by him on
timber and stone entry for lots 1, 2 and 3, Sec.. 4, T. 26 N., 1. 24 W.,
Kalispell, Montana.
Repayment can only be made upon specific statutory authority.
As early as 4 Op., 227, 229, the Attorney-General held, the repayment act of January 12, 1825 (4 Stat., 80) , being under consideration:
In reference to cases of error arising out of miscalculation of the amounts to
be paid, I have had more difficulty. Money thus paid is never-properly in the
Treasury of the United States. It is paid and received by mutual mistake;
and as long as it remains in the hands of the receiving officer, I can perceive
no good reason why, upon discovery of the error, he should not be authorized
to correct it. After it has found its way into the Treasury, however, like all
other money, it should be withdrawn in strict fulfilment of the requirements of
the law, which the administrative power of the executive department of the
government can not control.

And in the same volume, pages 253, 255, it was stated:
It will not do to say that the Department may refund simply because it is
just that the money should be repaid, or that it is in the hands of the government by mistake, or without consideration.

The same principles are equally applicable to the repayment act of
June 16, 1880 (21 Stat., 287), and as said act fails to provide for
repayment in a case such as is here presented, Despin's application
must be and hereby is denied, the decision of your office being affirmed
accordingly.

-
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PIOR TO SURVEY-NOTICE OF E:NTRY.
CIRCULAR.

DEPARTMENT OF THE INTERIOR,
GENERAL LAND OFFICE,

--Washington, D. C., April 30, 1907.
Registers and Receivers, United States Land Ofces.
SIRS: The circular of instructions of June 21, 1905 (33 L. D., 638),
is hereby amended to read as follows:
In any case where, upon an ex parte showing of settlement prior to
strvey of the lands in the field, an entry is allowed under section
2275, United States Revised Statutes, as amended by act of February
28, 1891 (26 Stat., 796), of lands within a section that has been
granted, reserved, or pledged for the use of schools or colleges, it
will be the duty of the register to at once advise the proper State or
Territorial authorities thereof by registered mail. Such notice will
give the description of the land, the date of survey, the date and
number of entry, the name and post-office address of the entryman,
and the date of alleged settlement. A copy of the notice, together
with the postmaster's receipt for the letter containing same, will be
filed with the entry papers, and forwarded therewith to the General
Land Office.
- A State or Territory protesting against the allowance of an entry
will be required to attack same by affidavit of its authorized agent,
duly corroborated, as prescribed in Rules 2 and 3 of Practice, when it
will become your duty to order a hearing to determine the respective
rights of the parties (Baxter v. Crilly, 12 L. D., 684).
- These instructions are not intended to supersede ormodify, in any
particular, instructions of May 15, 1901 (30 L. D., 607), requiring the
citation of the State or Territory in the published notice and evidence of service at time of final proof.
-

R. A.

Very respectfully,

BALLINOER,

Commissioner.

Approved, April 30, 1907:
JAMIES RUDOLPH GARFIELD,

Secretary.
ISOLATED TRACTS-SEC. 2455, R. S., AS AMENDED BY ACT OF JUNE 27,
1906.
CIRCULAR.
DEPARTMENT

OF THE INTERIOR,

GENERAL LAND OFFICE,

Washington, D. C., Mfay 16, 1907.
States Land. Offices.
United
Receivers,
and
Registers
of. public lands (outside of the
tracts
isolated
SIRS: The sale of
area in the State of Nebraska described in the act of Match 2, 1907,
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34 Stat., 1224), is covered by the provisions of the act of June 27,
1906 (34 Stat., 517), amending section 2455 of the Revised Statutes.
1. Applications to have isolated'tracts ordered into market must
be filed with the register and receiver of the local land office in the
district wherein the lands are situate.
2. Applicants must show by their affidavits, corroborated by at
least two witnesses, that the land contains no salines, coal or other
minerals; the amount, kind, and value of timber or stone thereon,
if any; whether the land is 'occupied, and if so the nature of the
occupancy; for what purpose the land is chiefly valuable; why it
is desired that same be sold; that applicant desires to purchase
the land for his own individual use and actual occupation and not
for speculative purposes, and that he has not already purchased any
public land sold as an isolated tract under an application for such
sale presented by him.
Applicant must also state whether he has heretofore purchased
lands under the provisions of this act, and if so give description of
the same by section, township, and range.
3. The local officers will upon receipt of applications note same
in pencil upon the tract books of 'their office, and immediately thereafter forward 'the same to the General Land Office, reporting the
status of the land as'shown by their records, and the existence of any
objection to the offering of the lands for sale.
4. The filing of application does not affect the status of the land
nor segregate it prior to the approval of the application by the
General Land Office, nor does it give applicant any preference right
over others who may desire to purchase the land at any sale that may
be had thereunder, as same must be disposed of to the highest bidder.
5. If the land s ordered into market the local officers will be so
advised and directed to give applicant notice thereof, allowing him
thirty days within which to deposit with the receiver an amount
to cover the expense of sale, including the cost of publication of
notice.
6. When lands are ordered to be offered at public sale the register
and receiver will cause a notice to be published once a week for
five consecutive weeks (or thirty consecutive days if a daily paper)
immediately preceding day of sale, in a newspaper to -be designated
by the register as published nearest to the land described in the
application, using the form hereinafter given. The register and
receiver will cause a similar notice to be posted in the local land
office, such notice to remain posted during the entire period of
publication. The register will require the publisher of the newspaper to. file in the local office prior to the date fixed for sale
had for the required period,
evidence that publication l] 2ceen
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which evidence may consist of-the affidavit of the publisher accomnpanied by a copy of the notice published.
7. At the time and place fixed for sale the register or receiver will
read the notice of sale and allow all qualified persons present an
opportunity to bid. After all bids have been offered the local
officers will declare the sale closed and announce the name of the
highest bidder, who will be declared the purchaser, and who must
imnediately deposit the amount bid by him with the receiver and
within ten days thereafter furnish evidence of his citizenship, nonmineral and nonsaline affidavit (Form 4-062) or nonsaline affidavit
(Form 4-062A), as the case may require. Upon receipt of the proof,
payment having been made for the land, the local officers will issue
the proper final papers.
8. No lands will be sold at less than the price fixed by law, nor
at less than $1.25 per acre. Should any of the lands offered be not
sold, the same will not be regarded as subject to private entry unless
located in the State of Missouri (act of March 2, 1889, 25 Stat., 854),
but may again be offered for sale in the manner herein provided.
9. After each offering where the lands offered are not sold, the
local officers will report by letter to the General Land Office. No
report by letter will be made when the offering results in a sale, but
the local officers will issue cash papers as in ordinary cash entries,
noting thereon the date of the letter authorizing the offering,, and
report same in their current monthly returns. With the papers
must also be forwarded the affidavit of publisher shoiing due publication, and the register's certificate of posting.
Very respectfully,
R. A. BALLINGER,
Commissioner.
Approved, May 16, 1907:
JAMES RUDOLPH GARFIELD,

Secretary.

(Form 4-008B.)
APPLICATION FOR SALE OF ISOLATED OR DISCONNECTED TRACTS.
DEPARTMENT OF THE INTERIOR,
UNITED STATES LAND OFFICE,
,

19-.

To the Commissioner of the General Land Office:
, respectfully requests
The undersigned, whose post-office address is
, be ordered into
, Range
.Township
of Section
that the

market and sold under the act of June 27, 1906 (34 Stats., 517), at public
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auction, all the surrounding lands having been entered or otherwise disposed of.
Applicant states that this land contains no salines, coal or other minerals, and
no stone except (state amount and character) ; that there is no timber thereon
except
trees of the
species, ranging from inches tofeet
in diameter, and aggregating about
feet stumpage measure, of the estimated value of $
i; that the land is not occupied except by
of
post office, who occupies and uses it for the purpose of
, but does not
claim the right of occupancy under any of the public land laws; that the land
is chiefly valuable for
, and that applicant desires to purchase same for
his own individual use and actual occupation for the purpose of
, and not
for speculative purposes. That he has not heretofore purchased any public land
sold as an isolated tract under an application for such sale presented by him.
and has purchased, directly or indirectly, no lands under the provisions of the
above act, except
If this request is granted, applicant agrees to deposit in advance a sum sufficient to defray all expenses of the sale, including the cost of publication of
notice.
Applicant.
The facts stated in the foregoing application as to character and condition of
the land are true to our own personal knowledge.

Corroboratingwitnesses.
The above applicant and corroborating witnesses, to me personally known (or
satisfactorily identified by
), being first sworn by me, say that the facts
stated in said application are true.

(Form 4-283A.)
NOTICE FOR PUBLICATION-ISOLATED TRACT.

PUBLIC LAND SALE.
DEPARTMENT OF THE INTERIOR,
LAND OFFICE,
__ __
__

9-.

Notice is hereby given that, as directed by the Commissioner of the General
Land Office, under the provisions of the act of Congress approved June 27, 1906
(34 Stats., 517), we will offer at public sale to the highest bidder, at
o'elock,
M., on the
day of
, next, at this office, the following tract of
land:
Any persons claiming adversely the above-described lands are advised to file
their claims or objections on or before the time designated for sale.
Register.
Receiver.
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ADDITIONAL HOMESTEAD ENTRY-COMPACTNESS-SECTION 2, XINKAID
ACT.

RALPH. E. WERTZ ET AL.
The provision of the act of April 28, 1904, that the land entered thereunder
"shall be as nearly compact in form as possible, and in no event over two
miles in extreme length," contemplates that the original entry shall be
taken into account, in cases of additional entry under section 2 of said act
and that the original and additional entries taken together shall conform to
this requirement.

Secretary Garfield to the Commissioner o the General Land Oce,
(G. W. W.)
June 10, 1907.
(E. 0. P.)
Nora B. Nolan, formerly Bourret, has appealed to the Department
from your office decision of September 19, 1906, rejecting in part her
application to make homestead entry under the provisions of. section
2 of the act of April 28, 1904 (33 Stat., 547). Said application covered the SE.' NE.4, NE.. SE.", Sec. 29, S
NW., N. SWA
the SF4
NE' S~~~t
NE SE
4 N2 SW.
Se
SW.'Sec
S.4 NE'i, N.' SE. Sec. 28, SW NW.
NW.4 5W , Sec. 227,
T. 30 N., R. 56 W., Alliance land district, Nebraska. Nolan's application was presented. June 29, 1904, and under it she sought to
exercise the preference right of entry granted by the second proviso
of section 3 of said act to those qualified to make entry under the
provisions of section .2 thereof.
The same day declaratory statements were filed by agents of
Charlotte Cox and William C. Wertz for all of sections 28 and 27,
respectively. A conflict thus arose as between Nolan, Cox and
William C. Wertz.
Applications were also presented, by Peter Bourret and Ralph E.
WVertz, and the rights of said parties were also before your office for
consideration, but the questions there presented are now eliminated
by the failure of the heirs of said Bourret to appeal from your said
decision.

Your office held that the rights of William C. Wertz were superior
to those of Nolan as to the tracts in conflict between them in said
section 27.' Cox was also accorded a superior right of entry as
against Nolan for all the lands in conflict between them in said
section 28. The right of Nolan under her application was thus
limited to-the SE.41 NE.4 and NE 4 SE.4 of said section 29.
The action of your office is based upon. the finding that Nolan had'
failed to observe the requirement of -the statute that the land entered
should be located in as compact form as possible.
The land described in Nolan's application lies in rectangular form
one and a half miles long and a half-mile wide, but the whole area
embraced in said application and in the original entry, upon which
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the right asserted depends, is irregular in shape. Your office held
that in applying the rule as to compactness the original entry must
be taken into account. This view accords with the rule adopted
for determining the length of similar entries (James Dinan, 35 L. D.,
102, 104), and the same reasons exist for observing such practice
with respect to the question of compactness.
Counsel for Nolan contends that the term "compact " has no well
settled meaning, and inasmuch as the statute itself fails to define it,.
the Department would be unwarranted in so construing it as to
limit the exercise of a wide discretion on the part of the entryman.
In the absence of an express definition of the term by the language
of the statute itself, it is the plain duty of the Department to so
construe it as to give proper effect to the law which it is its duty to
wisely administer. To give any controlling effect to the " opinion
of an applicant in each of the many cases arising under the statute,
would invite confusion and prevent the adoption of any settled rule.
The requirement governing the location of the land sought to be
'entered is that it be " as nearly compact in form as possible." It is
clear that Congress intended to prescribe one form of location to
which all entries should approximate. That form is a square, and
any departure therefrom will only be permitted where it is impossible, under the circumstances existing at the date of filing the application to enter, to secure the full area allowed by taking land in such
form. This is the view adopted by the Department with respect
to desert land entries under the act of March 3, 1877 (19 Stat., 377).
See Maren Christensen (4 L. D., 317) ; J. H. Christensen (9 L. D.,
202); Joseph Shineberger, on review (9 L. D., 379, 380). The same
rule was applied to entries made under the act of March 3, 1891 (26
Stat., 1.095). (Circular of November 28, 1902, 31 L. D., 441.) The
meaning of the term as thus applied is not without judicial sanction.
In the case of Davenport et al. v. Kirkland (40 N. E., 304, 315),
wherein a construction of the term " compact " arose, the court said:
The most compact district, territorially, would be a circular plane, every point
on the boundary of which would be equidistant from the center. Next would
come the square.

The Department relying upon the decisions cited is unwilling to
accede to the view of counsel that the manner of compliance with this
requirement of the statute is a mere matter of opinion. The only
logical inference is that Congress intended that all entries made under
the act in question should be located as nearly as possible, tnder the
circumstances presented at the date of filing the application to enter,
in a square form, and this inference is strengthened by the other limitation imposed that no entry shall, in any event, exceed more than
two miles in extreme length.
It is clear, therefore, that Nolan's application, as presented, can
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not be allowed, and as it further appears that she has, since filing the
same, become disqualified by marriage from making other entry, she
is not entitled to amend. She can therefore be permitted to take only
such of the lands applied for as would have been embraced in her
application had it inclided, in addition thereto, such other tracts as
would have rendered it as compact in form as possible. In addition
to the 80 acres in section 29, which your office held subject to her
application, she would have been compelled, in order to have secured
the 480 acres to which she was entitled, to include therein at least 200
acres in section 28, even though she had taken all the vacant lands
surrounding her original entry. As held by your office, 80 acres of
the 200 acres situated in section 28, and not included in her application, must necessarily in conformity with the rule announced, have
been the NW. NW.4 and SW.4 SW.- of said section. But she was
entitled, in addition to the tracts last described, which she should have
taken, and the 80-acre tract lying between them included in her application, to another tract of 40 acres. This tract could only have been
taken from one of the four 40-acre tracts composing the E. 1 W. of
section 28, and your office found that she was limited in her selection
to the SE. SW.1 of said section. In the opinion of the Department
this limitation was unwarranted, and had she taken all of the W.-W.4 of said section as she should have done she might have completed her entry by taking any one of the 40-acre tracts in the E4I W.of the section. Neither can it be held that Nolan, by her failure to
observe the rule as to compactness, waived her right to take under
her application such of the tracts applied for as she would have been
entitled to take had the rule been fully observed. As to those tracts
she had a preference right of entry as against which no right could
be initiated by Cox prior to the expiration of the period allowed her
within which to assert it. Her application may, therefore, be allowed
for the SW., NW.-4 NW.- SW4 and also either the SE41 NW4
or the NE. SW.', Sec. 28, as she may elect, in addition to the tracts
in section 29, awarded her by your office decision.
This disposition of the matter eliminates all conflicts with the
declaratory statement of William C. AWertz. It is noted in this
connection that an application to enter, based upon declaratory statement, is executed by agent. W;Eertz should be advised that entry can
only be made by him in person.
The same is true as to the papers filed on behalf of Cox, and the
declaratory statement filed by her agent does not clearly show that
she is entitled to proceed in this nanner, as it nowhere appears in
her affidavit that her deceased husband never exercised his rights
under section 2304, Revised Statutes. Inasmuch, however, as Cox
will now be compelled to anend her declaratory statement by eliminating therefrom the tracts awarded to Nolan, in the event the latter

!
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perfects her entry as herein directed, she may at the same time cure
any defects in the papers now on file. Nolan should be required to
complete her entry within 30 days from notice in order that Cox
may proceed intelligently and without delay. Cox may, under the
provisions of the act, take other lands in lieu of those in section 28
awarded to Nolan or, if she so desires, may withdraw her declaratory
statement without prejudice to the future assertion of whatever
rights she may possess.
The decision appealed from is modified accordingly.

RAILROAD GRANT-WITHDRAWAL ON GENERAL ROUTE-PRIVATE

CASH ENTRY.

NORTHERN PACIrIc RAILWAY COMPANY.
No such vested interest is acquired to land within the primary limits of a
railroad grant by the filing of a map of general route and withdrawal
based thereon as will prevent disposition of the land by the United States
prior to the filing of the map of definite location; and where entry is
allowed prior to definite location, and afterwards canceled under an erroneous construction of the grant, the conflicting claims are subject to
adjustment under the provisions of the act of July 1, 1898, unless the
entryman had prior to January 1, 1898, by the acceptance of the money
paid upon said entry, or otherwise, abandoned his claim to the land.
Secretary Garfield to the Commissioner of the General Land Offiee,
(F. W. C.)
June 10, 1907.
(G. W. W.)
The Department is in receipt of your letter of the 4th instant
reconimending suit against the Northern Pacific Railway Company,
as successor in interest to the Northern Pacific Railroad Company,
to recover title to the SE.4 of NE.4 of Sec. 3, T. 16 N., R. 5 W.,
Olympia land districts Washington.
This tract was within the primary limits of the grant made by the
joint resolution of May 31, 1870 (16 Stat., 378), in aid of the construction of that portion of the Northern Pacific railroad extending
northward from Portland to Puget Sound. A map of general route
of this portion of the line was filed August 13, 1870, the road being
definitely located opposite the tract in question May 14, 1874.
Under the mistaken construction of the decision of the Supreme
Court in Buttz v. Northern Pacific Railroad Co. (119 U. S., 55), this
Department for many years held that a legislative withdrawal attached upon the filing of the map of general route and that thereafter, and even before notice of such withdrawal Was received at the
local land office, the lands falling within the limits adjusted to the
line of general route were reserved from all classes of appropriation
under the public land laws.
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Notice of withdrawal upon the map of general route was not
received at the local land office until October 19, 1870. The tract
in question was, however, purchased at private entry by one Andrew
J. Gibson, September 19, 1870, and on May 1, 1872, a form of patent
was prepared, signed, and recorded, to be issued upon Gibson's entry,
but failed of its purpose to pass the title of. the. United States because
it was neither sealed nor delivered.
Acting under the erroneous interpretation of the decision of the
court referred to, your office on November 26, 1894, held Gibson's
entry and incompleted patent for cancellation, and upon appeal this
decision was affirmed by the Department, March 16, 1896. A motion
for review was denied October 6, 1896, and thereafter the entry of
Gibson and the incompleted patent were canceled October 30, 1896.
January 3, 1899, the railway company listed the tract on account of
its grant and the patent-of the United States issued to the company
for this land March 6, 1902.
January 26, 1903, the Supreme Court, in the case of Nelson v.
Northern Pacific Railroad Company (188 U. S., 108, 121), after a
most careful review of the previous decisions of the court bearing
upon -the question as to rights secured by the Northern Pacific
Railroad Company by reason of the filing of a map of general route,
held:
It results that the railroad company did not acquire any vested interest in the
land here in dispute in virtue of its map of general route or the withdrawal
order based on such map; and if such land was not " free from preemption or
other claims or rights," or was " occupied by homestead settlers " at the date of
the definite location on December 8, 1884, it did not pass by the grant of 1864.

-

Under this decision it seems clear that the adjudication of this Department against Gibson was erroneous, and unless he had by receiving the return of his-purchase money paid on the entry of this land,
or otherwise abandoned his claim, he had such a conflicting claim on
January 1, 1898, as was subject to adjustment under the provisions
of the act of July 1, 1898 (30 Stat., 597, 620).
From the statement in the papers now before the Department it
appears that on April 28, 1906, Gibson filed his election to retain this
- tract under the provisions of the act of 1898.; that this application
was denied by your office upon the theory that there was no pending
controversy on January 1, 1898, because of the previous adverse adjudication against Gibson, but it is because of his purchase made, as.before stated, September 19, 1870, which was still of record, uincanceled, at.the date of the definite location of the road, May 14, 1874,
that suit is now recommended to set aside the title issued under the
railroad grant and restore the title in the United States.
From a review of the matter it is believed that the better course
would be to review the adverse adjudication of your office upon Gib-
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son's election to retain this tract under the act of 1898, with direction
that the tract be listed for relinquishment under said act upon Gibson's
election, and that upon approval of such list that demand be made
upon the company for the reconveyance of this land preliminary to
any action looking to a recovery of title. Should the company make
reconveyance, as requested, after the tract is listed for relinquishment
under the act of 1898, suit will be unnecessary; otherwise, a record
of the entire proceeding should then be submitted to the Department
when request will be made of the Attorney General for the institution
of a suit to clear the record of the outstanding erroneous patent under
the railroad grant.
SECONI) HOMESTEAD ENTRIES.

INSTRUCTION S.
DEPARTMENT OF THE INTERIOR,
GENERAL LAND OFFICE,

Washington, D. C., June 11, 1907.
Registers and Receivers, United States Land Offices:
1. Section 1 of the act of April 28, 1904 (33 Stat., 527), allows
second entries by persons otherwise qualified who made homestead
entries and lost, forfeited, or abandoned them before the date of the
act, after a bona de effort to comply with the homestead law, because they were unable to perfect same on account of an unavoidable
complication of their personal or business affairs, or on account of an
honest mistake in the character of the land, and who did not relinquish their entries or abandon their claims for a consideration.
2. The person applying to make second homestead entry under
the act described in paragraph 1 must file in the local land office an
application to enter a specific tract of pufblic land subject to homestead entry, accompanied by his affidavit executed before an officer
authorized to administer oaths in homestead cases, statinga. Description of former entry by section, township, and range
numbers (or number of entry and name of land office where
made), date of entry, when he lost, forfeited, or abandoned the
same, and whether he received anything for abandoning his
claim or relinquishing the entry.
b. When he established residence on the land first entered, how long
he lived thereon, what improvements were placed on the land,
and their value; what land was cultivated and what crops were
raised thereon, if any.
c. If failure to perfect original entry was due to a complication
of personal or business affairs, the facts constituting the al-
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leged complication must be fully set out, as well as the time
when they occurred. If mistake in the character of the land
is alleged, applicant must explain fully how the mistake occurred, when and how he discovered his error, what reasons.
render the land worthless so that he was unable to perfect
entry.
d. The affidavit of applicant must be corroborated by the affidavit
of one or more persons having knowledge of the facts, which
corroborative affidavit may be executed before any officer authorized to administer oaths and having an official seal.
3.
hen an application is presented, the register and receiver will
examine same, and if not executed before a proper officer, if not
corroborated, or if otherwise fatally defective in form, they will. return same to the applicant, advising him wherein his application
is defective, and no right will be recognized as having attached under
such informal application. Applications in due form will be noted
upon the records of the local office and promptly forwarded to this.
office for consideration, accompanied by a brief report from the register and receiver as to facts shown by their records, or otherwise intheir knowledge, not appearing in the application. If the application
for second entry is accompanied by a relinquishment of the original
entry, you will at once note such relinquishment upon your records.
and hold the lands relinquished subject to disposition to the first
qualified applicant.
4. The act forbids the commutation of second entries allowed
under its provisions, and upon the register's certificate and the receiver's receipts of such entries, as are allowed by this office, the
register and receiver will ndorse "Allowed under section 1, act of:
April 28. 1904, 33 Stats., 527."
SECOND

ENTRIES

BY THOSE WHO

HAVE HERETOFORE

PERFECTED

HOMESTEAD ENTRIES.

a. Section 2 of the act of June , 1900 (31 Stat., 267), allows second
homestead entries to persons otherwise qualified who, prior to the
date of the act, made homestead entries and commuted same under.
the provisions of section 2301, R. S., and the amendments thereto, but
second entries so allowed are not subject to cominutation.
6. The act of May 22, 1902 (32 Stat., 203), allows second entries
to persons otherwise qualified who,, prior to May 17, 1900, made and
perfected homestead entries, paying therefor the price provided
under the law opening the land for settlement, but to which land,
had they not perfected title prior to the date mentioned, they would
have been entitled to receive a patent without payment under the
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"Free homes act." Said act does not allow commutation unless
proof submitted on land first entered shows five years' residence.
7. A person applying to make second entry under the provisions
of the acts described in paragraphs 5 and 6, of a specific tract of public land subject to homestead entry, must file with such application his
affidavit, describing his original entry by section, township, and range
numbers (or number of the entry and name of the land office where
made), date of the entry, and date when final entry was made therefor. Upon such showing the register and receiver may, if the person
is entitled thereto, allow second entry to be made, and must indorse
*upon the register's final certificate and receiver's receipt "Allowed
under section 2, act of June 5 1900," or " act of May 22, 1902," as
the case may be.
8. In addition to the general acts hereinbefore mentioned, there
are a number of acts of Congress applicable only to limited areas
which, in certain contingencies, permit the allowance of second homestead entries. For specific information relative thereto, reference is
made to the general circular of this office, issued January 25, 1904,
and to the special acts of Congress applicable to the areas in question.
9. In the absence of legislation by Congress, restoring the home.stead right, the making of one homestead entry for the maximum
area allowed by law exhausts the homestead right, and this Department is without authority to allow second homestead entries to be
made. When applications to make second entry are presented, and
applicants fail to show that they come within the purview of any of
the acts of Congress allowing second homestead entries, registers
and receivers will reject such applications, giving the reasons therefor and allowing the usual right of appeal.
10. All pending applications will be considered and disposed of
under these regulations.
Very respectfully,
FRED DENNETT,
Acting Commissioner.
Approved:
JASIE

RUDOLPH GARFIELD,

Secretary.

LODE MINING CLAIM-END LINES.
-

A lode locator may
or acquire any
vertical planes
claim extended

PILOT HILL AND OTHER LODES.

not, in the same location, lawfully include any surface area,
incidental mining rights therein, outside of the course of, or
drawn downward through, the established end lines of his
in their own direction.
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Acting Secretary Woodruff to the Commissioner of the General Land
(S. V. P.)
Offlce, June 14, 1907.
(F. H. B.)

-

September 7, 1905, the Interstate Mining Corporation made entry
for the Pilot Hill, Bowland, Guilbert, F & A, and Constitution lode
mining claims, survey No. 787, Waterville, Washington, land district.
The record having been forwarded and examined in due course,
your office, by decision of March 27, 1906, held the entry for cancelation to the extent of the Pilot Hill claim, for reasons which may be
stated thus:
As shown by the official survey, the Pilot Hill claim, at its north-westerlyextremity, adjoinis for 1952 feet the east end line of the F & A
cclaim, upon which its contiguity as to the rest of the entered group
depends. The line of contact is not parallel to the Pilot Hill end
lines (southwesterly and northeasterly in direction), but deflects to
the north from the westerly end line at its termination at returned*
corner No. 3 of the claim, also the southeast corner of the F & A
claim and the northeast corner of the adjoining and patented Delate
claim. With the easterly end line of the latter the westerly end line
of the Pilot Hill 'claim is throughout its length coincidental. See
the annexed diagram, reproduced from the official plat of the survey.
Your office held the Pilot Hill location to be illegal in so far as it
embracesthe land beyond the course of its westerly end line if extended to intersect the northerly side line, and, in effect, that the
elimination of the excess would leave the claim in contact with the
F & A claim only at the latter's corner and thus :destroy the contiguity. The company has appealed to the Department.
Under the original lode law of July 26, 1866 (14 Stat., 251), a
miner located the vein or lode itself, and could take-patent thereunder
for such incidental or enclosing surface as was accorded by the local
customs and rules of miners or was necessary for cnvenient working,
-with the right to follow the vein or lode, with its dips, angles and
variations, to any depth though entering adjoining land. The locations were often partly areal and partly linear and so patented. In
that act end lines are not in terms mentioned, but, according to early
judicial interpretation, they were implied in the necessity for defining the claimed longitudinal segment of the vein, or lode; the
locator having the right to follow his vein for that distance on its
course or strike and to any depth within that distance. The locator
could take but the one vein .or lode, though fis surface area might
contain another, and beyond the planes of those end lines, as they may
therefore be called, he could not go in pursuit of the vein or lode
either upon its apex or underground extension. Eureka Consoli580-VOL 3-06 M38.
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dated Mining Co. v. Richmond Mining Co. (4 Saw., 302; Fed. Cases,
No. 4, 548); Mining Co. v. Tarbet (98 U. S., 463).
The act of May 10, 1872 (17 Stat., 91), provided for the location
of a piece of land containing the apex of the vein or lode, made specific provision for parallel end lines, and gave to the locator all veins,
lodes, or ledges, throughout their entire depth, apexing within the
surface lines of his location extended downward vertically and notwithstanding the departure of the veins beyond the side lines, but
explicitly confined the right of pursuit between vertical planes drawn
downward through the end lines projected in their own direction.
Under the original statute the miner located the lode-under the
:later and present law he locates a definite piece of land containing
the apex of the lode; and the merely implied end lines under the primary act are now expressly provided for. W
Where formerly, therefore, the linear bounds of his location were by implication to be defined, distinct surface boundary lines, both side and end, are now in
terms required. to be established. These prescribed lines upon the
ground bound absolutely the surface rights acquired, and the end
lines of the location bound as absolutely the portion of the vein or
lode which they intersect and at the same time the corresponding
:zone of the underground extralateral right thereto. Both surface
and mineral rights, respectively, are thus to be defined by one set
of boundary lines, and the grant and limitations of mineral rights are
at once of and as to all veins or lodes apexing within those limits.
Certainly, under the positive requirements of the present law the office
of the end lines of a location is not less complete and absolute than
that of the implied end lines under the original law. It follows,
therefore, that the locator may not, in the same location, lawfully
include any surface area, or acquire any incidental mining rights
therein, outside of the course of, or vertical planes drawn downward
through, the established end lines extended in their own direction.
Dealing with a location made prior to and patented under the
original lode law, but involving a question of the additional rights
granted by the act of 1872, the case of Walrath . Champion Mining
Co. (171 U. S., 293, 311-2) clearly sanctions this view.
In this case, therefore, to obviate the existing objection and preserve
the integrity of the Pilot Hill location, the excess must be eliminated
either by extension of the westerly end line so as to intersect the northerly side line, or by-chtfnging the position of the latter so as to close it
upon corner No. 3. Whilst in either event the claim would touch
merely at the corner of the F & A, ad fall within the purview of
the recent departmental decision in the case of Hidden Treasure
Consolidated Quartz Mine (35 L. ID., 485), yet as individual impprovements are- returned in excess of the statutory amount the case
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will be reconsidered by your office in connection with the special directions in the Hidden Treasure case, upon amendment of the location
accordingly.
That portion of the decision of your office from which the appeal
is taken is modified accordingly.

JAmES J.

BELL.

Motion for review of departmental decision of September 18, 1906
35 L. D., 159, denied by Acting Secretary Woodruff June 1, 1907.

LAmND

DISTRICT

BOUNDARY-MONTROSE
COLORADO.

AND

DURANGO

DISTrICTS,,

FOOLKIILLER LODE CLAIM.
Determination relative to the location of that portion of the boundary line cornmon to the Montrose and Durango land districts, Colorado, deseribed in the
executive order of April 14, 1888, defiling the limits of the Durango district,
as following the township line common t townships 42 and 43 N., R. 8 W.,
N. M. M.
-

Acting Secietary Woodruff to the Coininssione- of the General Land
(S. V. P.)
Offie, June 14, 190/7.
(G. J. H.)
April 9, 1906 The Mountain Lion Gold Mines Company made
mineral entry No 1615 (survey No. 1446) for the Foolkiller lode
mining claim, Montrose, Colorado, land district.
March 8, 1907, your office held the entry for cancellation, for the
reason that the patent proceedings resulting in the entry were not
conducted in the proper land district.
The company has appealed to the Department.
It appears from the official plat of survey that the major portion
of this claim lies in suspended township 43 N., R. 8 W., N. M. P. M.,
and that the southerly end thereof extends for a short distance into
suspended township 42. The boundary between the Montrose and
Durango land districts in the vicinity of this land, as defined by
-.

executive order of April 14, 1888, fixing the limits of the Durango

district (Notice No. 916, G. L. O., April 20, 1888), follows the township line common to townships 42 and 43. These two townships were
surveyed in 1882, the surveys were approved, and plats thereof filed
in the respective local offices in 1883. Shortly thereafter the surveys
of both townships were suspended because of alleged fraud and
irregularity therein. No resurveys have since been made, and the
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suspension. still continues. These townships are treated by your
office as unsurveyed. As a consequence of this situation, that portion
of the land-district boundary defined in the executive order as lying
between said townships is not definitely fixed upon the ground, and
considerable uncertainty and confusion has resdilted, particularly in
the prosecution of patent proceedings for mining claims in that
vicinity.
i B letter " E " of October 23, 1905, your office, in response to a letter from the surveyor-general relating to Durango M. E. No. 1571,
Kokomo and other lodes, wherein he reported that two corners had
been found on the line between suspended townships 42 and 43,
stated that-'The surveys in Tps. 42 and 43 N., R. 8 W., N. M. P. M., have been suspended
since 1884 and the two corners (presumed to be those originally established),
found o the township .line between said Tps. 42 and 43 N., R. 8 W., are, as
reported by you, widely in error as to both direction and distance.
For the purpose of defining the line separating the Durango and Montrose
land districts, you uay consider said line to be a straight line joining the two
public-land corners shown on your diagram, viz., corner of Secs. 32, 3, 4 and 5,
and 5, 86, 1 and 2:
The present rule of the office is to decline to make resurveys except under
authorization of Congress, and it will be necessary to wvait until such authority
be given as vill result not only in the resurvey of this township line, but of all
other lines, township and subdivision, in that vicinity.

One of the corners mentioned in your office letter (that. common to
Secs. 32, 33, 4 and 5) is located S.- 89 12' 40" E. 11843.1 ft. from the
corner common to Tps. 42 and 43 N., Rgs. 8 and 9 W., N. M. P. M.
(in good standing), and the other (that common to Secs. 35, 36, 1 and
2) is located S. 80° 26' E. 21392.6 ft. from the first. The line fixed by
your office, connecting the two points mentioned, did not run directly
east-and-west, but in a northwesterly-and-southeasterly direction.
It is this line which is shown upon the plat of survey of the claim
here in question, and with reference to which it appears that the
claim lies partly in, the Montrose and partly in the Durango district.
The major portion of the claim being shown by the official plat to lie
in the Montrose district, the applicant for patent conducted the
patent proceedings entirely in that district, notwithstanding the departmental decision in the Alaska Placer case (34 L. D., 40), rendered more than six months prior to the filing of the application for
patent for the claim in question, to the effect that proceedings for
patent to a mining claim embracing land lying partly within one
land district and partly within another, conducted wholly within one
land district, and the allowance of entry thereon covering the entire
claim, are in no wise effective as to the lands lying without such land
district.
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By letter of February 6, 1906, relative to Montrose M. E. No. 1676,
Alaska Placer Claim, the surveyor-general requested instructions
relative to the boundary line between the land districts mentioned, as
follows:
:
In your letter "E" dated October 23, 1905, in r. Kokomo et al. lodes, Denver [Durango] mineral entry No. 1571, you directed this office to disregard the
returns of the deputy surveyor and to show the intersecting land district line as
a straight line joining the NW. Cor. Sec. 4, T. 42 N., It. 8 V., and the N. T,
Cor. Sec. , T. 42 N., R. 8 W., although the relative positions of these corners
disagreed greatly with the field notes of the township survey.
This survey being in the same neighborhood, one of its ties being to the same
corner of the public survey involved in the Kokomo case and the conditions
being somewhat similar, I have the honor to request that your office advise me
regarding the position in which this land district boundary line should be shown.

By letter " N " of June 13, 1906, addressed to the Department, your

office, among other things, stated as follows:
In reply to office letter to the surveyor-general, that officer, on February 6,
1906, submitted his letter with a tracing showing that as a fact the condition of
the public surveys in the vicinity of the Alaska placer claim is such that it iswholly impossible to determine whether said claim is in the Montrose or Durango
district. The condition of the public surveys in the immediate neighborhood of
the Alaska claim fully appears in the surveyor-general's said letter, which is
enclosed herewith, special reference being made thereto.
A careful investigation by the Division of Public Surveys of this office resulted
in the conclusion that, in the absence of a resurvey of the affected townships, or
of the establishment of a new and determinate boundary line between said land
districts, which is recommended, it is altogether impossible to positively state
in which of said land districts the Alaska placer claim is situated.

Responding to the surveyor-general's letter of February 6, 1906,
your office by letter " E " of July 28, 1906, after very full and careful consideration of the matter, instructed the surveyor-general,
among other things, as follows:
While the orders suspending the townships in question do not specifically
include or name the exterior lines, neither did they specify the section lines,
but the examiner of surveys, under date of February 12, 1884, was instructed
to make a careful examination of certain section lines, and if they were found
to disagree with the field notes, he was required to extend his examination,
and to determine how much of both T. 42 N., R. 8 W., and T. 43 N., R. 7 W.,
were surveyed in 1882, as represented. The examiner's report was adverse
to the acceptance of the surveys, and since-both the township and section lines
were run by the same surveyors, under the same contracts and at the same
times, the assumption that but a portion of the fraudulent surveys, lying in
and between these townships, was suspended, is untenable. The orders of
suspension have never been modified, and townships 42 and 43 N., Rs. 7 and 8
W., N. M. M., Colorado, are accordingly unsurveyed; and neither the subdivisional corners, nor the exterior corners upon the boundaries common to
any two of these townships, alleged to have been established by either said
Clark or Boggs, under their contracts of June 29, 1882, are lawfully or availably evidence of the location of township or sectional lines.
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There being no lawful survey either of section lines or of the north boundary
of T. 42 N., R. 8 W., N. M. N., all corners alleged to exist upon such lines are
erroneous and void, and it is manifest that none of such corners could be
properly used in determining the location of land-district boundaries.
The conclusion as to the location of the common boundary of the Montrose
and Durango land districts heretofore reached, must therefore stand, until a
survey of the section and township lines referred to in the land office circular
-of April 20, 1888 fixing the boundaries of the Durango land district has been
made and accepted by this office.

'The surveyor-general indicating by his letter of October 5, 1906,
relative to Montrose M. E. No. 1816, Newton and Mountain Belle
lode claims, that he did not clearly comprehend the instructions contained in your said letter of July 28, 1906, was further instructed by
your office letter " N " of October 18, 1906, that the instructions of
July 28th contemplated " that the corrected line should run approximately east and west," and was directed to " give this matter further
consideration and to report."
By letter of October 27, 1906, the surveyor-general

reported, in

connection with the claim here in question, that in the light of your
office letters of July 28, and October 18, 1906, supraThe position for said common boundary line is determined in conformity with
the United States system of public-land surveys by projecting a line due east
a distance of three miles from the corner common to Tps. 42 and 43 N., Rgs.
8 and 9 W., N. M. P. M. (being the nearest corner of the public survey and
recently reported to this office as a sandstone properly marked) to a point presumably the position for the NW. Cor. Sec. 3, T. 42 N., R. 8 W., N. M. P. M.,
said point being mentioned in General Land Office circular dated April 20, 1888,
fixing the boundaries of the Durango land district, thence east a distance of
six miles or as defined in said circular, east to the NW. Cor. Sec. 3, T. 42 N.,
R. 7 W., N. M. P. M.-

and, that said boundary line as thus located isabout 1590 feet north of corner No. 3 [the northernmost corner] of said Foolkiller lode, and that the same lies wholly within the confines of the Durango
land district.

The line designated by your office letter of October 23, 1905, supra,
as boundary between the Montrose and Durango land districts, and
-which was repudiated by your letter of July 28, 1906, supra, can not
be recognized by the Department as having fixed this portion of the
common boundary of said districts for any purpose whatever. The
points designated between which it should run on a straight course
-were merely " presumed " corners upon a line of a fraudulent and
,discredited survey, admittedly " widely in error as to both direction
:and distance." It did not even run in an east-and-west course, and
-was not in conformity with the system of public-land surveys nor
in harmony with the executive order, supra, establishing the boundary, which contemplates a line running " east."
The boundary line reported by the surveyor-general as having been
determined in the light of your office letter of July 28, 1906, and
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which is nowr recognized by your office as fixing the position of this
portion of the common land-district boundary, was determined by
protraction from an established sutrvey corner, runs east-and-west,
is in conformity with the public-land system of surveys and in harmony with the executive order. The line thus established probably
locates the position of the boundary contemplated by the executive
order as accurately as can be done in the absence of a resurvey of the
townships and a definite ascertainment of the location of the lines
defined by said order, and it will be recognized by the Department
as fixing this portion of the boundary between the land districts
mentioned, unless and until there shall be' a resurvey of the suspended
townships, which may or may not show the line defined by the executive order to vary from the line so established.
With reference to such line, the claim in question is reported by
the surveyor-general to lie wholly within the Durango land district.
The proceedings heretofore had in the Montrose district were therefore without jurisdiction and ineffective. (See Alaska Placer Claim,
supra.) The entry will be canceled, without prejudice to the right
of the claimant to commence patent proceedings anew in the proper
land district.
It is observed that the showing as to the expenditure of $500 upon
or for the benefit of this claim is not sufficient. Among the improvements which it is sought to accredit to the claim is an interest in a
tunnel constructed for the development of several claims. It is stated
by the mineral surveyor in his report that " the first 125 ft. of this
tunnel is to be charged to development of the Foolkiller, Newton, and
Mountain Belle lodes." The showing as to this alleged common improvement should be made in accordance with the principles announced in the case of James Carretto and Other Lode Claims (35
L. D., 361).
Your office decision is affirmed.
*

0

REPAYMENT-EXCESS-ACT OF MARCH 2, 1907.
DAVID

K.

E

VMMONS.

Congress having failed to make the necessary appropriation for carrying .into
effect the provisions of the act of March 2, 1907, relating to repayments,
said act is inoperative; but even if an appropriation for that purpose were
available, the act does not contemplate repayment of the excess over $1.25
per acre, where the land was properly rated and sold at double minimum.

Acting Secretary Woodruff to the Commissioner of the General Lanrd
(C. J. G.)
Offiee, June 17, 1907.
(S. V. P.)
An appeal has been filed by David K. Emmons from the decision
of your office of May 29, 1907, denying his application for repayment
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of alleged Adouble-minimum excess paid by him on cash entry No.
5660 (commutation homestead entry No. 2764), made March 27, 1893,
for the N. NW. , SW. NW. 4and NW. SW. i, Sec. 30, T. 50 N.,
R. 5 W., Ashland, Wisconsin.
Repayment is claimed under the act of March 2, 1907 (PublicNo 227), which provides:
That in all cases in which homestead entrymen upon final proof or comnutation shall have been required to pay more than the lawful purchase money for
their lands, the Secretary of the Interior shall cause the excess to be repaid to
the entryman or his heirs or assigns.

It was provided in section 9 of the act of June 30, 1906 (34 Stat.,

697, 764):

-

No act of Congress hereafter passed shall be construed to make an appropriation out of the Treasury of the United States or to authorize the execution of a
contract involving the payment of money in excess of appropriations made by
law, unless such act shall in specific terms declare an appropriation to be made
or that a contract may be executed.

The attention of the Comptroller of the Treasury having been
called to the act of March 2, 1907, in connection with the foregoing
section 9, that officer on March 22, 1907, decided that said act was
inoperative, the same not declaring in specific terms an appropriation
to be made, and that repayment of excess purchase money referred to
therein was not authorized. In pursuance of said decision an appropriate circular was issued April 2, 1907 (35 L. D., 492), addressed to
registers and receivers, who were instructed therein:
You will, therefore, furnish a copy of this circular in answer to any inquiries
regarding the act in question, and will advise all parties who contemplate filing
claims under the act that by so doing they will, for the present at least, incur
a useless expense.

It is urged in the appeal that notwithstanding the character of the
act of March 2, 1907, the applicant herein should be declared to be
entitled to repayment and the matter' reported to the Auditor for the
Interior Department in accordance with the act of July 7, 1884 (23
Stat., 236, 254). An examination of said act, however, clearly discloses that its provisions were, not intended to include cases such as
the one here under consideration.
Section 2. of the act of June 16, 1880 (21 Stat., 287), provides,
among other things:
and in all cases where parties have paid double-minimum price for land which
has afterward been found not to be within the limits of a railroad land grant,
the excess of one dollar and twenty-five cents per acre shall in like manner be
repaid to the purchaser thereof, or to the heirs or assigns.

The land embraced in Emmons's entry is within the limits of the
grant to what is known as the Chicago, St. Paul, Minneapolis and
Omaha Railway Company, as shown 'by map of definite location
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filed June 17, 1858, and its price was thereby increased to double
minimum. It was offered at that price prior to January, 1861. Section 3 of the act of June 15, 1880 (21 Stat., 237), provides:
That the price of lands now subject to entry which were raised to two dollars.
and fifty cents per acre, and put in market prior to January, eighteen hundred
and sixty-one, by reason of the grant of- alternate sections for railroad purposes.
is hereby reduced to one dollar and twenty-five cents per acre,

The land in question subsequently fell within the limits of the grant
to the Northern Pacific Railroad Company, by definite location of
July 6, 1882, and the price of said land was again increased thereby
to double minimum, which was prior- to Emmons's entry. It is contended in the appeal that this was impossible after the act of June
15, 1880. But it was determined in the case of John Baxter (11
L. D., 99), which has since been followed, thatLand within the limits .of a railroad grant, and reduced in price by the act:
of June 15, 1880, is again raised to double
inimum if subsequently falling
within the limits of another grant.

So that, at the time Emmons made his entry. he properly paid
$2.50 per acre for the land embraced therein. Referring to the portion of section 2 of the repayment act of June 16, 1880, above quoted,,
it was said in the case of Luretta R. Medbury (25 L. D., 308)
It has uniformly been ruled by this Department that the proper construction.
of said section makes the condition at the time of the entry the criterion in
determining the question as to whether repayment should he made under said
section.

And in the case of Medbury v. United States (173 U1. S., 492, 499),,
the supreme court said:
Whatever may have been the reason of Congress in making the charge of
$2.50 per acre the minimum price for alternate sections along the line of railroads within the place limits of the grant, the meaning of the act of 1880 is.
not in anYvise affected thereby. The act plainly referred to the case of a
mistake in location at the time when the entry was made. There the parties.
supposed that the land entered was within the limits of the land grant, and
where subsequently it is discovered that the lands were not within those limits,
that a mistake had been made, and that the party had not obtained the lands.
which be thought he was obtaining by virtue of his entry, then the act of 1880-

applies.

Here no mistake was made. The land purchased by Emmons was.
within the limits of a railroad grant at the time of his entry and
the proper price of the same for that reason was $2.50 per acre.
Hence, regardless of the act of March 2, 907, whether the same be
treated as operative or not, there is no authority for repaying the.
money applied for by Emmons, as said act itself provides for repayment only where an entryman has been required to pay more thanthe lawful purchase money for his land, which is not the case here.
The decision of your office herein is affirmed.
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SMALL HOLDING CLAIM-SECTION 16, ACT OF MARCH 3, iS91.

BACA v. CRAVES.

Section 16 of the act of March 3, 1891,. was designed. to protect the rights of
actual settlers on public lands in the States and Territories named in the
act, to the extent of the land actually occupied by the settler, not exceeding
160 acres, as a donation, where the settlement right had been 'actual and
continuous for twenty years preceding the township survey; and the subsequent amendment of said section, by striking out the words "residing
thereon as his home," did not modify the character of the settlement contemplated by the act as originally passed, or grant as a donation lands upon:
which no actual settlement had been made and maintained and where
actual possession was maintained only by another, as agent or tenant.

Acting Seoretary Woodruff to the Comnmissioner of the General land
(E. F. B.)
(S. \T P.)Office, June 17, 1907.

This controversy arose upon the protest of Roman L. Baca against
the granting of the application of Amado Chaves for the NW. of
Sec. 23, T. 15 N., R. 7 W., Santa Fe, New Mexico, claimed unider the
16th section of the act of March 3, 1891 (26 Stat., 854), as amended
by the act of February 21, 1893 (27 Stat., 470).
The 16th section of the act of March-3, 1891, providesThat in township surveys hereafter to be made in the Territories of New
Mexico, Arizona and Utah, and in the States of Colorado, Nevada and Wyoming,
if it shall be made to appear to the satisfaction of the deputy surveyor making
such survey that any person has, through himself, his ancestors, grantors, or
their lawful successors in title or possession, been in the continuous adverse
actual bona flde possession, residing thereon as his home, of any tract of land
or in connection therewith of other lands, all together not exceeding one hundred and sixty acres in such township for twenty years next preceding the time
of making such survey, the deputy surveyor shall recognize and establish the
lines of such possession and make the subdivision of the adjoining lands in
accordance therewith.

The act of February 21, 1893, amended said section by striking out
the words, "residing thereon as his home," so that proof of " continuous adverse actual bona de possession" for twenty years next
preceding the time of making the township survey is sufficient to entitle the claimant to the donation.
The time allowed for the assertion of claims under said section was
finally extended by the act of June 27, 1898 (30 Stat., 495), to March
4, 1901.
Chaves filed notice of his claim with the surveyor-general November 3, 1899. The township plat of survey was filed in the local office
September 26, 1904, and on October 22, thereafter, claimant submitted proof, upon which the local officers issued final certificate.
A hearing was subsequently ordered upon a protest filed by Roman
L. Baca, October 19, 1904, which has been overlooked by the local
officers when they issued the final certificate.
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The land in question was included in a preliminary survey of the;
Filipe Tafoya grant made in 1877 by the Survevor-General of New
Mexico under authority of the 8th section of the act of July 22,. 1854
(10 Stat., 308), and is also within the primary limits of the grant to
the Atlantic and Pacific Railroad Company, made by the act of July
27, 1866 (14 Stat., 292, 294). The map of definite location opposite
the land in controversy was filed July 27, 1866.
After the establishment of the court of private land claims, Roman
A. Baca, the father of protestant, presented his petition to the court
for confirmation of the grant, and upon that petition a decree was
rendered at the January term, 1905, of said court, confirming the title
to said grant in the heirs, legal representatives and assigns of the
original grantees, " Filipe Tafoya, Diego Antonio Chaves and Pedro
Chaves." The tract in question was excluded from the grant bv the
survey made under that decree.
Amado Chaves, the claimant, is a direct descendant of Pedro
Chaves, one of the original grantees, who was a son of Diego Antonio
Chaves, another of said original grantees; He claims that his right of
possession was acquired originally through his father, Manuel Chaves,
one of the heirs of said original owners, and that in virtue of such
right he has been in the continuous adverse actual bonnc fde possession of the land for twenty years next preceding the survey of the
township.
Protestant is the son of Roman A. Baca, who presented to the court
the ptition for confirmation of the grant. He was not related by
blood with either of the original grantees, but he married an heir of
one of the grantees and purchased the interests of the other heirs.
Prior to 1877 the heirs and legal representatives of the original
grantees had no clear proof of the validity of the grant or of its
precise location. The tract in question was'part of a tract then
known as " El Ojo del Llano del Dao," and up to 1873, and for some
time prior thereto had been in possession of Leonor Anzures.
January 30, 1873, Anzures sold whatever right he had in the land
to Roman A. Baca. It was not then known to be a part of the Filipe
Tafoya grant, but in 877, after the original papers of the grant had
been found, the grant was surveyed to include the land in question.
Protestant testified that his father claimed the entire grant by
purchase of various interests and by undisputed possession for ten
years, that he paid the taxes and attorneys' fees for obtaining confirmation, and has always been recognized as the only party in interest
in

said proceeding.

Claimant testified that when his father and his uncle, Roman A.
Baca, obtained possession of the original grant papers in 1877, they
bought out several interests in the grant and it was then agreed between them that claimant's father should take that part of the tract
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including the land in question as his share of the grant. Under this
agreement his father went into possession of the land, which he continued to hold until it was taken possession of by claimant as his
successor in interest, who has since occupied it.
He further testified that in 1877 his father donated to him his
whole interest in the grant, " not in the particular small holding, but
in the grant, and under that donation I took that particular portion
of the grant which I have claimed as a small holding."
As the land is not a part of the Filipe Tafoya grant, but is either
public land of the United States or the title has vested in the successors of the Atlantic and Pacific Railroad Company under its grant,
as to which no ruling is-made herein, and as Roman L. Baca, the protestant, is not asserting any right to the land adverse to claimant, or
seeking to acquire title to it under any right whatever, a consideration
of the question as to who was the rightful claimant at the time of
Chaves's original occupancy is material only so far as to determine
whether his possession originated under a claim of right that was
generally recognized at that time.If the land is public land of the United States, and if claimant's
possession was commenced under such right and has been maintained
continuously for twenty years next preceding the survey of the township, he will be entitled, upon proof of such fact, to a patent for the
land as a donation, whether he took possession under the claimed
right of his father as one of the heirs of the original grantee or under
the admitted possession given to claimant by Roman A. Baca, to
enter upon the land. The material question is whether claimant has
through himself, his ancestors, grantors, or their lawful successors
in title or possession, been in the continuous adverse actual bona ide
possession " of the tract for twenty. years preceding the township
survey.
Claimant testified that in 1876 his father, who was a half-brother
of Roman A. Baca, moved from San Miguel county, where he then
lived, to San Mateo in Valencia county, taling with him 800 sheep.
That from that time he (claimant) commenced to use this tract for
grazing sheep, which he took on shares. He says, " I took on shares
2200 sheep, which my uncle, Mr. Baca, had on shares from Don Manuel Antonio Otero. Mr. Baca gave them to me himself, with the same
terms and conditions which he had. After that I took 4000 sheep on
shares from the Perea family of Bernalillo."
He testified that he ranged these sheep all over that section of
country in San Mateo, and in the Bartolome Fernandez, the Cebolletta, the Filipe Tafoya and the Ignacio Chaves grants for a distance
of fifty miles.
As to actual possession it is shown by claimant's own testimony
that he did not occupy the land in person, but he claims to have main-
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tained continuity of possession by his agents and tenants. Ile testified that he frequently. went on the land for the purpose of rounding
up his horses and counting his sheep, sonietimes staying a few days
and sometimes only one day; that from 1880 to 1891 his legal residence
was in San Mateo, about fifteen miles from the land, but that during
that period he lived part of the time in Santa Fe, about 103 miles
from the tract. From 1891 his permanent residence was in Santa Fe.
He testified that in 1889 and 1890 he was on the Bartolome Fernandez graiit, which he called his home ranch, " gathering my horses,
mares and colts, branding, and I believe I was getting my sheep
together, getting ready to move to Santa Fe." As to the tract in controversy he testified that from 1880 it was in his actual continuous
adverse possession, and added, "but not personal occupancy; the
place was occupied temporarily by my herders only a few days at a
time, but at one time I loaned the ranch to Leonor Anzures, who lived
there with his family for quite a long time, but I do not know how
long." Again he testified: "Nobody ever lived there as a home except my herders, who would stay there a few days at a time
They were only there whenever I sent them; at such times I would
give them the key of the house and they would return it to me."
The character of his possession is shown by the following excerpt
from his testimony:
Q. Who. if any one, was in the actual, continuous possession of this land in
question from the year 1885 until the year 18902-A. I was in possession of that
land during those years.
Q. Who, if any one, lived there duridg those years and for how long?A. Nobody lived there; my men only occupied it temporarily, when sent there
on business.
Q. Who, if any one, was in the actual, continuous possession of this place
from the year 1890 until 1901, if you know?-A. In the year 1890 I had possession myself. From 1891 to 101 I do not kow who had possession or lived
there. I turned the ranch over to Frank Montoya when I left there in 1891.
Q. Then you do not know that any person was in possession of that ranch
from the year 1891 to the year 190192-A. I know that Frank Montoya had
possession of the ranch at that time only from his reports he sent me from time
to time, but not of my own personal knowledge.

- The weight of evidence is to the effect that claimant was not in
the continuous adverse actual possession of the land in question for
twenty years preceding the township survey, even by his agents or.
tenants, except for very short periods and at long intervals. He did
not, according to his own testimony, personally occupy the land nor
was it actually occupied continuously by the persons who he claims
held possession for him. He said that in 1880 he loaned his ranch to
Anzures for five years when he (Anzures) took a lot of cattle from
Jose Antonio Montoya to graze on shares, but long before that time
expired the cattle were taken from him and he then moved back to
San Mateo with his family.
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'He also testified that in 1891, before leaving for Santa FeI sold all my sheep and
of mares and horses, and
this particular ranch to
him to take care of it for

other stock that I had with, the exception of two bands
having no particular use for my ranches I turned over
my brother-in-law Francisco Montoya and requested
me and to- use it as his own until I could return there.

Claimant left instructions with his'brother to round up the mares
and horses from time to time and to brand the colts, but they were
gradually being stolen by the Navajo Indians and other people until
there were only a few left, "and then I sent word to the people of
they could go and round them up and give me
San Mateo tat
one half of whatever they could get. They rounded them up and
whatever they found they kept in their hands and gave me nothing;
they only found a few."
From this it would appear that if claimant ever had at any time
such possession of the land as was contemplated by the statute, he
abandoned it when he ceased to pursue the business of herding and
grazing cattle. Besides, the testimony shows that Dr. Daville ATalle
was in actual possession of the land for a considerable part of the
twenty years next preceding the township survey and was claiming
it adversely to everyone under a right inherited from Roman A. Baca,
whose daughter he married.
The right protected and recognized by the 16th section of the act
of March 3, 1891, was a settlement right. It was designed to give to
an actual settler on public lands in the States and Territories named
in the act a tract of land occupied by him, not exceeding 160 acres, as
a donation, where his settlement right had been actual and continuous
for twenty years preceding the township survey. When the act was
amended by striking out the words " residing thereon as his home,"
it did not modify the character of settlement contemplated by the act
as originally passed, or grant as a donation lands upon which no
actual settlement had been made and maintained and where actual
possession was maintained only by another, as agent or tenant.
The following extract from the House Committee, in reporting the
bill amending the act, indicates the character of the possession and
'occupancy required by the act:
It is proposed to strike out the words underlined, viz, " residing thereon as
his home." Many actual bona /ide settlers, by themselves, their ancestors,
grantors, or their lawful successors in title and possession, have been in the
continuous adverse actual bona fide possession and occupation of certain tracts
of land without actually residing on the same as their homte. For the common safety they have actually resided in small villages, forts, stockades, or
other inclosures, going out daily to occupy, possess and work these tracts of
land. In some eases this mode of occupation and possession continued for many
years, and this mode of living was-made necessary by the unsettled and disturbed state of the country, rendering it unsafe to live in a house on the premises, especially at night.
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It is evident from this that Amado Chaves Iwas not in such coltinuous adverse actual bona fde possession of the land for twenty
years preceding the township survey as would entitle him to the
land as a donation, and your decision is therefore reversed. The
entry will be cancelled.

MONSTER LODE MINING CLAIM.

Motion for review of departmental decision of April 9, 1907, 35
L. D., 493, denied by Acting Secretary Woodruff, June 19, 1907.

HOMESTEAD CONTEST-ABANDONMENT-PROOF-ACT OF JUNE 16, 1S98.
HARRIS V. VANGNES.
Proof of non-military service under the act of June 16, 1898, need not be made
in specific words; it is sufficient if facts appear which necessarily preclude
the existence of the fact necessary to be disproved.

Acting Secretary Woodruff to the Commissioner of the General Land
(S. V. P.)
Offlce, June 19, 1907.
(J. R. W.)
Helen Vaugnes, formerly, Nilson, appealed from your decision of
November 26, 1906, canceling her homestead entry: for the SE. .,
Sec. 35, T. 124 N., P. 79 W., Aberdeen, South Dakota.
July 6, 1899, Helen Nilson, made entry, against which Ezekel
-Harris, September 5, 1905, filed contest for abandonment for more
than six months, failure to establish residence, and lack of any
habitable house-not due to military or naval service.
After proceedings not here material, hearing was had at the local
office, November 8, 1905, in which both parties, aided by counsel participated. November 16, 1905, the local office found in favor of contestant and recommended cancellation of the entry. On Vangnes's
appeal you affirmed that action. The ground of appeal to your
office and to the Department is, that no proof was made that cowitestee's default was not due to military or naval service. You hell
that " proof on the charge of non-military service is not required in
case of a female."
Counsel argue that the requirement is statutory, and that the interptetation of the Honorable Commissioner " that a woman as not
intended to be included is a wrong interpretation of the statlte.".
This question is not necessarily presented by the present record,
and the foregoing quotation from your decision is mere obiter, not
well founded on the record. The record shows (page 2 of evidence)
Q. Where has s
been living the last six years?-A. Living at the river;
holding claim at the river and holding the old farm down, back and forth ever
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since I knew them. Three houses she has been holding.
has lived on was section 2-123-79.

The other land she

Another witness testified to seeing her " a number of times on the
claim," and another of knowing her as living at two other houses,
one a log house and one a sod house, in one of which she lived in
the winter and in the others by the river, where she lived in the
summer. These other houses were on other land. One witness testified that during the past six years contestee " had been living with
her husband," and another that she had been living "most of the
time with her husband " during the last six years.
Aside from this, the contestee testified to her absence from the
vicinity to go to Minneapolis for a surgical operation; that she,
when in the vicinity of the land, has been accustomed most every day
to look after the cattle and drive them to water.
Proof of non-military service need not be made in specific words.
It is sufficient proof of the negative fact that facts appear which
exclude existence of that necessary to be disproved. This evidence
would be sufficient to prove non-military cause for absence of a male.
contestee. He could not be absent in military or naval service if he
was accustomed to drive his cattle to water on his farm and was
living with his wife on land held or owned by her. The averment
of non-military cause for absence was fully and sufficiently proved.
Your decision is affirmed.

CHIPPEWVA INDIAN LANDS-TURTLE MOUNTAIN BAND-TRUST PATENTS.
INSTRUCTIONS.
In the absence of legislative authority terefor, first or trust patents can not
be issued upon selections made by members of the Turtle Mountain band of
Chippewa Indians under the agreement ratified by act of April 21, 1904.

Acting Secretary loodraff to the Commissioner of Indian Affairs,
(C. J. G.)
June 20, 1907.
(S. V. P.)
Under date of May 24, 1907, your office requested to be advised
whether first or trust patents can be issued upon selections made by
members of the Turtle Mountain band of Chippewa Indians under
their agreement amended and ratified by act of April 21, 1904 (33
*Stat., 189, 194), or whether it will be necessary to await further
action by Congress in the matter.
The agreement with these Indians provides in article 7 thereof:
-So long as the United States retains and holds the title to any land in the use
or occupation of any member of the Turtle Mountain band of Chippewa Indians
or the title to other property in the possession of any Indian of said band,
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which it may do for twenty years, there shall be no tax or other duty levied or
assessed upon the property, the title to which is held or retained by the United

States.

Evidently it was understood that the other provisions of the agreeinent relating to selections of individual allotments or homesteads,
articles 3 and 6, did not of themselves operate to convey the title to
the tracts selected. In confirming said agreement Congress did not
add anything to these provisions or make any declaration as to the
time when the holdings by the government should cease. That is a
matter peculiarly within the province of Congress. Nothing in the
confirmatory act indicates any intention of relinquishing that control.
Until some action is taken by Congress this Department is not authorized to issue instruments to these selectors fixing a time when the
*government will cease to retain and hold title to the lands selected.

MILITARY BOUNTY -LAND WARRANTS-CERTIFICATES OF LOCATION.

LAwRENCE WV. SIMPSON

(ON

REVIEW).

Departmental decision of January 31, 1907, 35 L. D., 399, modified by elininating therefrom the paragraph which provides that all locations or applications to locate military bounty land warrants or certificates issued under
the act of June 2, 1858, made prior to that decision, or locations of such
warrants or certificates thereafter made by innocent purchasers who
acquired their title after the. ruling of the Department in the cases of
Victor I. Provensal, J. L. Bradford, and Charles P. Maginnis, would be
allowed to proceed in accordance with the ruling in said decisions, it being
now held that the Department is without power to grant the privileges contemplated by said paragraph.

Acting Secretary iWoodruff to te

(S. V. P.)

Comnmissioner of the General Land

Office, June 20, 1907.

(J. R. V.)

Lawrence W. Simpson filed a motion for a review of departmental
decision of January 31, 1907 (35 L. D., 399), rejecting his applicattion to locate military bounty land warrant 97076, one hundred and
twenty acres, act of 1855, upon the SE. SW. 1, SW.1 SE. , Sec. 27,*
and NE. NW. , Sec. 34, T. 37 N., R. 8 E., M. P. M., Susanville,
California.
* The grounds of the motion are that:
was placed of record in the local office by direction of
1. The application ....
the General Land Office . . . and that since said time property rights have been
acquired to the located land by said transferee.
2. The rule applied ....
to warrants located prior to this decision in case
of Provensal (3O L. D., 616), J. L. Bradford (31 L. D., 132), and Charles P
Maginnis (ib. 222), should be applied in this case.
580-VOL 35-06

Ml-39
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The argument states that:
We do not ask that the principle, as applicable to military bounty land
warrants generally, enunciated by the said decision, be set aside, for examination of said decision satisfies us that te same was rendered only after mature
deliberation and that it is flly supported by law.
We do ask that under the equities presented ....
the decision be modified
so as to make this an exception, and that the lands be passed to patent.

With the motion is submitted certified copy of a deed by Simpson
conveying the land to Thomas B. Walker for consideration of $600
paid -May 20, 1905, eleven days after the warrant location. The
motion expressly concedes the correctness of the decision, but asks
that the land should b patented upon this location, unauthorized by law, merely because in faith of the location and expected
issue of patent a transfer has been made 'for value by the unlawful
locator.
February 23, 1907, S. A. Keane, claiming to " represent holders of
military bounty land warrants whose rights are seriously affected
by this decision without having had any opportunity to be heard,"
wrote the Secretary of the Interior, substantially applying for reconsideration of the case, and February 27, 1907, was allowed " a reasonable time within which to present any views . . . with respect to the
decision," and has presented his contentions, viz:
1. That as Simpson's location and appeal only necessarily involved
the question whether such warrants may be located on unoffered
lands, but the decision " went beyond the question

. ..

in derogation

of rights of holders of warrants purchased solely for location of
offered lands."
2. The act of March 2, 1889 (25 Stat., 854), was A general statute,
and could not be held to impair or affect that of March '3, 1855 (10
Stat., 701), investing holders of warrants with certain rights and
benefits specially granted."
Pending the motion is also filed a letter of March 1, 1907, of Ira G.
Whitney, assistant secretary of the Ingram-Day 'Lumber Company,
of Lyman, Mississippi, stating that his company owns a warrant for
one hundred and sixty acres, for which it paid six dollars and fifty
cents per acre, and saying:
We would be pleased to know whether the government intends to redeem
these land warrants or whether this decision by you has simply destroyed the
value of these warrants to all persons holding them.

Simpson's motion presents only the simple question whether the
Department can. authorize the disposal of public lands in a manner
not authorized-by law. In Burfenning v. The Chicago, St. Paul,
Minneapolis and Omaha Railway Company (163 U. S., 321, 323),the
court answered that question by saying: "The action of the land
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department cannot override the will of Congress or convey away publie lands in disregard or defiance thereof." Congress alone can provide how the public domain shall be disposed of, and public lands
can not be alienated by the land department except pursuant to some
law authorizing such action. Gibson v. Choutean (13 Wall., 92, 99);
Morris v. United States (174 U. S,; 196, 243); Smelting Company v.
Kemp (104 U. S., 636, 641); Wright v. Roseberry (121 U. S., 488,
519) ; Tilight v. Land Association (142 U. S., 161, 176). Many other
decisions might be cited. When it is shown tat the mode of attempted appropriation of public land in any case is not authorized
by any law of Congress, no power exists in the land department to
convey it by patent or otherwise to grant the title.
The contention of S. A. keane is the precise one fully considered in
the decision, and that contention is clearly against the intent of
Congress. The bill, which finally became the act of December 13,
1894 (28 Stat., 594), in express terms authorized location .of these
warrants on any land subject to entry at one dollar and twenty-five
cents per acre on or prior to May 14, 1888 (35 L. D., 402). Congress
deemed that against public policy, and by striking out all the bill
after the enacting clause expressly refused to authorize location of
these warrants and certificates upon such lands once subject to such
locations, but since that time withdrawn from cash purchase and
warrant locations. The Department can not override the clearly
expressed will of Congress and uphold this contention, fully considered and clearly excluded by Congress.
The inquiry of Mr. Whitney on behalf of the Ingram-Day Lumber
Company is proper to be addressed to Congress, but was substantially
answered by the report of the Senate Committee on Public Lands
that:
By the passage of the bill [act of December 13, 1894] justice will be done the
holders of the bounty land warrants and certificates of location, yet these warrants and certificates cannot become the subjects of speculation, for their
greatest value will be at the rate of $1.25 an acre, as was originally intended by
Congress.

Congress has never intended to increase their value in the hands
of purchasers from the original objects of its bounty by making them
receivable for lands not subject to entry at one dollar and twenty-five
cents per acre, except to permit their use in the manner provided by
the act of December 13, 1894. Congress deemed that thereby " justice
will be done the holders." Any other use that will give them an
enhanced value, or will allow their use to defeat-the policy declared b
the act of March 2, 1889 (25 Stat., 854), foreshadowed by the resolution of May 14, 1888 (ib., 622), is clearly without authority of any
law and was by Congress intended to be prevented.
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The decision of January 31, 1907, was, however, in one respect erroIt provided that:
As property rights may have been acquired in the purchase of such warrants
and certificates upon the faith of those decisions, all locations or applications to
locate such warrants and certificates hereafter made by, innocent purchasers
who acquired their title after the date of those decisions, will be allowed to proceed i accordance therewith.
The first of the decisions referred to was Victor H. Provensal (30
L. D., 616), which was rendered June 5, 1901. There Cal) be no l.roperty right acquired in defiance of law. The only power of the land
department to dispose of public lands, as above shown, is by grant of
Congress. When it develops that a departmental construction is
erroneous, the improper construction can not be further allowed and
the will of Congress further overborne by the executive. To do so is
to legislate. It is not a finding and determination of fact, but a construction of law, not conclusive upon the courts or upon the Department itself. If patent issued upon it or if an account were closed, and
the money supposed to be due were paid upon it, the United States,
wronged by such construction, can sue to cancel the patent, or to
recover the money erroneously paid. Mullan v. United States (118
U. S., 271, 278) ; Wisconsin Central Railroad Company . Forsythe
(159 U. S., 46, 61) United States . Stone ( Wall., 525, 535):
Merritt . Cameron (137 U. S., 542, 552) ; Steele . United States
(113 U. S., 128, 133); Wisconsin Central Railroad Company v.
United States (164 U. S., 190, 206, 210); Studebaker . Perry (184
UT. S., 258, 269). The obvious purpose of an act of Congress is to be
attained notwithstanding any contrary construction by an executive
department. Webster v. Luther (163 U. S., 331, 342).
So long as title to public lands remains in the United States the
title of one seeking to appropriate it is sub judice. There an arise
no equity that countervails the inhibition of a statute, or avails to
vest the land department with power to grant a title when Congress
has not granted it. As to such claims of equitable right, the court in
Hawley v. Diller (178 U. S., 476, 486) held:

neous.

The purchaser is chargeable with knowledge of the law, which includes knowledge of this law; and is chargeable with knowledge of the state of the title
which he buys, in so far, at least, as that the legal title remains in the United
States, subject to the necessary inquiry and determination by the land office
and Department upon which a patent may issue. He is not then an " innocent
purchaser," so far as there may exist reasons why that patent should not issue.

The changed relations of parties pending the erroneous decisions
overruled, by purchase of these warrants and certificates, is not within
the powers of the executive department to consider,-but is one that
Congress alone has power to relieve, if they have any equity to be
relieved. The decision in question is modified, to the extent that the
paragraph looking to recognition of right to locate any of. such war-
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iits and certificates upon lands not subject thereto, because of a sup
posed equity of those purchasing, them after June 5, 1901, is eliminated therefrom, and Vill be disregarded. In other respects the
motion presents no reason to recall, vacate, or modify said decision,
and none appearing otherwise, the motion is denied, and the decision
is adhered to, except as so modified.

HOMESTEAD

ENTRY--KINKAID ACT-MILITARY
PROOF-IMPROVEMENTS.

SERVICE-FINAL

LEVI OVERiAN.
By virtue of the provisions of section 2 of the act of March 2, 1907, credit or
military service may be allowed in entries under the act of April 28, 1904,
commonly known as the Kinkaid act.
The provision of the act of April 28, 1904, that the entryman at the time of
mtiking final proof must show affirmatively that he has placed upon the land
permanent improvements of the value of not less than $1.25 per acre for
each acre included in his entry, contemplates, in case of an additional entry
under said act, that the entryman shall make the required expenditure for
improvements exclusive of and in addition to the improvements on his
original homestead.

Acting Secretary Ioodruff to the Cornn'issionerofthe General Lend
(C. J. G.)
Offiee, June 24, 1907.
(S. V. P.)
An appeal has been filed -by Levi Overman from the decision of
your office of January 2, 1906, holding for cancellation his additional homestead entry, made under the act of April 28, 1904 (33
Stat., 547), the Kinkaid act, for the SE. i SW. and SW. SE. ,
Sec. 5 ,NW.+ NE.tE. NW. andW. SE.tSec.8,T.6N.,R.36
W., Lincoln, Nebraska.
January 27, 1903, Overman made original homestead entry for the
E. SE. - and S. NE. -, Sec. 8, T. 6 N., R. 36 W., and June 30,
1904, the additional entry above described. July 6, 1906, he submitted final proof on both entries, and July 17, 1906, final certificates
were issued to him. The proof shows- that he established residence
on the land embraced in the original homestead entry in June, 1903,
has made valuable improvements thereon, and that he has resided
there continuously since. Overman claims, and the records of the
War Department show, that he served in the Army of the United
States during the civil war, in Co. "IH," 36th Reg't, Iowa Infantry,
having been mustered into service August 11, 1862, and mustered out
with his company August 24, 1865.
In view of section 2 of the act of April 28, 1904, supra, under

which Overman made his additional entry, and which provides:
"But residence upon the original homestead or the additional land
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must be continued for the period of five years. from the date of the
additional entry," your office held said additional entry for can-cellation subject to a showing why the same should not be canceled,
Overman's original entry being allowed to stand. He claims, however, that he should be credited for his military service in computing
the period of his required dompliance with law under said act. Since
the rendition of your office decision Congress has passed the act of
March 2, 1907 (34 Stat., 1224), wherein it is provided in section 2
thereof:
That the benefits of military service in the Army or Navy of the United States
granted under the homestead laws shall apply to entries made under the
aforesaid act approved April twenty-eighth, nineteen hundred and four, and all
homestead entries hereafter made within the territory described in the aforesaid act shall be subject to all the provisions thereof.
Under this provision Overman is entitled to have the period of his
military service deducted from the five years' residence otherwise required by the act of April 28, 1904, upon his original homestead or
the additional land. Such service amounted to something over three
years, so that, his additional entry having been made June 30, 1904,
his final proof thereon was not prematurely submitted July 6, 1906,
he having to show residence for only two years from the date of said
entry. That, in view of credit for his military service and the act of
March 2, 1907, becomes his statutory period for complying with law.
The determination of his case here therefore, goes to the regularity
and sufficiency of said proof.
Overman has offered one final proof covering his original homestead and the additional land, that is, both tracts are included in the
one set of proofs. The improvements described by him, which are
evidently on his original homestead, are thus made to apply to both
tracts. This will not do. As to entries under the act of April 28,
1904, said act provides thatat the time of making final proof the entryman must prove afflrmatively that he
has placed upon the lands entered permanent improvements of the value of not
less than one dollar and twenty-five cents per acre for each acre included in his
entry.

This expenditure must be in addition to that for improvements on
his original homestead, as the act only provides that " residence upon
the original homestead shall be accepted as equivalent to residence
upon the additional land so entered." As to time and manner of submitting final proofs the circular of April 10, 1906 (34 L. D., 546),
under the act of April 28, 1904, provides:
A person who has a homestead entry upon which fina-l proof has not been
submitted and who makes additional entry under the provisions of section 2 of
the act, will be required to submit his final proof on the original entry within
the statutory period therefor, and final proof upon the additional entry must
also be submitted within the statutory period from date of that entry.
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Overman's proof already submitted may, therefore, be accepted as
to his original homestead but he will be required to submit other and
new proof on his additional entry showing the necessary expenditure
thereunder required by the act of April 28, 1904, and that he has continued to reside upon his original homestead for the requisite tilne
from the date of said additional entry, credit to be given him for
the period of his military service.
The decision of your office herein is accordingly vacated, and the
papers are herewith returned for appropriate action, as above indicated.

HOM:ESTEAD ENTRY-DISQIUALIFICATION-OWNERSHIP

OF LAND-CON-

TRACT OF PURCHASE.
JACOB J.

REHART.

The disqualification imposed under the homestead law on one who is the proprietor of more than 160 acres of land," extends to one who holds under a
contract of purchase lands selected by the State, even though the title
may yet be in the government and the payments under the contract have
not been completed.

Acting Secretary Woodruff to the Commissioner of the General
(C. J. G.)
Land offiee, June 24, 1907.
(S. V. P.)
An appeal has been filed by Jacob J. Rehart from the decision ofyour office of October 17, 1906, holding for cancellation his homestead entry for the W.' lot 6, all lot 7, and NW.I SE.4, Sec. 3,
T. 4 N., R. 19 W., Los Angeles, California.
The entry was made October 17, 1898, upon which final proof was
submitted July , 1905. The decision of your office against Rehart
turns upon the question of his disqualification to make said homestead entry by reas6n.of ownership at the time of more than 161
acres of land. In an affidavit accompanying the final proof and
executed same date, Rehart stated:
At this time I am the owner of half interest in 150 acres bought by my
brother and myself and I own about six hundred (600) acres of land I bought
of the State and also I own 480 acres in T. 4 N., R. 17 W., S. B. M.

A special agent reported under date of August 10, 1905, that e
was present at time final proof was submitted and cross-examined
Rehart and his witnesses, it being developed that Rehart was the
owner of land far in excess of the statutory limit. The agent subseqiently ascertained from the records of Ventura County that Rehart was the owner by deed dated August 13, 1897, of 150.11 acres,
and by certificate of purchase from the State of California, dated
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March 4, 1898, of 523.32 acres, a total of 673.43 acres.
mental affidavit dated August 21, 1905, Rehart stated:

In a supple-

At the time I made my homestead entry I had no title to any of the lands
S98
herein mentioned except the 150.11 acres which was patented April th,
and in this, although I held the legal title, my brother George Rehart had a
half interest, and so far as the State lands are concerned, these had been
purchased by my wife's money and were her property in equity, although the
certificates of purchase from theState were in my name.

Your office states thatThe records of this office show that the land purchased from the State was
selected by the State September 18, 1897, which selection was approved by
the Department July 6, 1899, under certificate of purchase from the State,
which the records of Ventura Co. show was executed prior to 1obart's entry,
and uas presumably in force at the time said entry was made.

Your office accordingly called upon Rehart to show cause why his
entry should not be canceled for the reason that at date of entry he
was the proprietor of more than 160 acres of land. No further
evidence is produced here but appellant stands upon the record as
made, it being contended that Rehart was not at the date of his entry
the owner or proprietor of the lands purchased by him from the
State, as at that time title to said lands was in the government and
did not pass from it until the lands had been approved to the State,
which was not for several months after the date of Rehart's entry.
The opinion is also expressed that it is doubtful whether it was intended by Congress in specifying that a homestead claimant should
not be the " proprietor " of more than 160 acres of land at the date of
his entry, should apply to anything less than a fee simple title.
The lands were selected by the State September 18, 1897, Rehart
purchased said lands March 4, 1898, his homestead entry was made
October 17, 1898, and the State selection was approved by the Department July 6, 1899. His contract with the State to purchase is not
in the record, but in his statement is sufficient to show that payments
were made, whether in full does not appear. In any event it is not
alleged that he has abandoned his right to make the payments or that
his contract does not remain in full force. The county records show
the property to be in his name, and in the absence of competent evidence to the contrary he is bound thereby.
In the case of Leitch v. Moen (18 L. D., 397), cited by your office,
it was held that the disqualification imposed under the homestead
law on persons who own more than 160 acres of land extends equally
to those who hold land under a contract of purchase, even though the
payments thereunder have not been completed. In the case of Boyce
v. Burnett (16 L. D., 562, 563), involving a preemption claim, it
was said:
The railroad company obtained title to the land, and if Burnett has a contract
from the company a consideration being paid therefor, by the terms of which
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he is to obtain title to said section 25, when all the payments have been made,
he is disqualified.
It is true that the company did not own the land at the date when Burnett
is alleged to have sworn that he purchased the right to buy. The company did
not select the land until one month later; but its right to select the land was
then doubtless known, and it did select it, and received patent therefor; and in
this respect the case differs from that of M1antle v. McQueeny, 14 L. D., 313,
where it was held that a contract for the purchase of land does nof bring the
holder within the inhibition of section 2260 of the Revised Statutes, when the
title to said land is not in the vendor named in the contract.
In the case just cited, it was alleged that McQueeny had a contract with the
Northern Pacific Railroad Company for the purchase of a section of land, and
that, while holding the contract, he could not pre-empt other lands. It appeared,
however, that the company did not own the land, and therefore the contract for
its sale could not be enforced; hence, he was not prohibited from pre-empting
other land. Not so however in the case at bar, if Burnett really has such contract, capable of being enforced. Although the company did not own said section
25 at the date of its alleged contract to sell the same to Burnett yet the selection
of the section was made prior to Burnett's alleged settlement on the land in controversy. The company, having subsequently obtained patent, would be estopped
from denying that it owned the land when the alleged contract was made, and,
if made, the same could be enforced in the, courts, upon the performance by
Burnett of his part of the contract.

The decision of your office herein holding that Rehart is shown tohave been disqualified to make the entry in question by reason of the
ownership of more than 160 acres of land was proper and is hereby
affirmed. In addition to the cases referred to see also those of Ole K.
Bergan (7 L. D., 472); David T. Petty (13 L. D., 95); and Smith v.
Longpre (32 L. D., 226).. In the latter case it was said:
The word " proprietor " in the statute means nothing more nor less than
owner, and an owner is one who has dominion over a thing, which he may use
as he pleases, except as restrained by law or by agreement, though less than
an absolute fee.

MINING CLAJTM-LODE-EXTRALATERAL

RIGHTS.

PATTEN ET AL. V. CONGLOMTERATE MINING CO.
The law grants to the locator and owner of a vein or lode the right to follow
such vein or lode on its dip outside the vertical side lines of his location
for the purpose of appropriating the mineral of such vein or lode, but does
not authorize him to use the sub-surface of the outside ground, when owned
or claimed by another, for the purpose of exploring, reaching, or developing
any other veins or claims, or for any other purpose.

Acting Secretary Woodruff to the Comwnissioner of the GeneralLand
(J. T.)
0fSee, June 24, 1907.
(S. V. P.)
August 21, 1900, George W. Keel filed application for patent to
the Walcott lode mining claim, survey No. 4115, Salt Lake City,
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Utah, and December 24, 1900, made entry thereon. For reasons
not material to be here stated the entry was canceled September 30,
1904.
November 22, 1904, the Congloierate Mining Company (hereinafter called the applicant) filed application for patent to the identical Walcott lode mining claim, survey No. 4115, the same survey
upon which the application and entry by Keel had been based.
Publication was commenced-November 25, 1904.
January 24, 1905, an adverse claim was filed by the New York and
Great Western Mining, Smelting and Development Company, claiming the Weber and Lake View lode mining claims, but it appears that
no suit was commenced thereon.
January 16, 1905, Alonzo Van Patten and the New York and Great
Western Mining, Smelting and Development Company (hereinafter
called the protestants) filed their duly corroborated protest against
the application for patent, alleging in substance that no discovery of
a vein or lode had been made within the boundaries of the Walcott
claim; that $500 had not been expended in labor or improvements.
upon or for the benefit of the claim by the applicant or its grantors;
that the -work claimed by the applicant was done on a claim other
than the Walcott, and in the sole interest of such other claim and
upon ground owned and claimed by parties who had no interest in
the Walcott claim; that there was no ownership in common in the
claim upon which the work was done and the Walcott claim; that the
patented Little Joker mining claim, belonging to one of the protestants, intervenes between the drift in which the work relied upon by
the applicant was done, and the Walcott claim; and that no right of
way through any part of the Little Joker claim or any easement or
license to construct a tunnel or drift through any part of it was -ever
procured by applicant or its grantors. Thereupon the local officers
ordered a hearing, which war commenced May 22, 1905.
On the evidence submitted the local officers, October 12, 1905, found
as follows:
We find the testimony to be very conflicting in many important details, but, .
After a careful consideration of the entire record, we reach the conclusion that
the development work relied upon by the applicant company is not such as can
be recognized by this office, as a compliance with the law and regulations, in
the absence of a showing of title to intervening ground.
This work is located off of the claim applied for, and there is intervening.
between the claim involved and the claim upon which said work is done, a
patented location, known as the Little Joker, title to which is not now, and
never has been, in this applicant neither has said applicant any right of way
through that ground to the Walcott claim, and, therefore, the application for
the Walcott claim can not be approved.
As to the question of apex or any alleged extralateral rights, claimed by this
applicant, about which much testimony was introduced, this office holds that it
has no jurisdiction, that being a matter for the proper courts to determine.
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By decision of Septenber 12, 1906, your office held that protestants'
allegation relative to discovery of mineral within the Walcott claim
has not been sustained, and held the application for patent for rejection because of applicant's failure to show that five hundred dollars'
worth of labor had been expended or improvements made upon the
claim by itself or grantors. Applicant appealed to the Department.
The voluminous record of the hearing has been carefully examined.
Much of the testimony is immaterial to the case. It appears from
the various abstracts of title filed in evidence that the Walcott claim
was located Jule 30, 1890, by Michael Gibbons, who, December 13,
1892, conveyed it to George W7. Keel; that by order of the Third
Judicial District (Curt of the State of Utah, for Salt Lake County,
in the case of Wood Grocer and Prod-ice Company, etc. v. Butterfield
Mining Company, George W. Keel was, January 7, 1902, appointed
receiver of all the property and effects of the Butterfield Mining
Company, and authorized to take charge of and hold and dispose of
the same under the order of said court, and that, as such receiver, he
did on July 31, 1903, convey the Walcott and also the Northern Chief,
Little Nelly, Johnson and Eagle Bird mining claims to the Conglomerate Mining Company. From these abstracts of title, which have
been brought down to November 14, 19, and 21, 1904, and somie to a
later date, it appears that the present applicant became the owner of
all the claims last above mentioned.
From the plat of-survey filed with the original applications by Keel,
and refiled without change with the present proceedings, it appears
that extending southerly from near the south end of the Walcott
claim is the Eagle Bird lode claim, and adjoining the southwest end
of the Walcott is the Northern Chief lode claim, and then adjoining
and extending in a southerly and easterly direction are the Little
Nelly and Johnsoli lode claims, all of which form one gioup of contiguous claims. Excepting the Walcott these claims have all been
patented, the Eagle Bird in 1873, the Northern Chief in 1881, the
Little Nelly in 1882, and the Johnson in 1902.
Lying between these patented claims and the Walcott, and overlapping in part the southwestern end of the Walcott, is the Little
Joker lode mining claim, patented in 1890, and not owned by the
applicant.
The same certificate of the surveyor-general as to expenditures,
attached to the original field notes of the survey of the claim, and
which had been filed with the proceedings upon the original Keel
application for patent, was filed to support the present application.
That certificate is dated January 29, 1900, and relates to alleged
expenditures by Keel or his grantors, and not to expenditures made
by the present applicant, which did not become the owner of the
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claim until 1903. It relates to conditions existing nearly five years
prior to filing the present application.
When the hearing was commenced, May 22, 1905, the applicant had
filed no evidence other than the said certificate and field notes to show
that the required expenditure had been made upon the claim.
During the progress of the hearing applicant's counsel gave notice
thatpit would claim not only the'work returned in the said field notes
of the survey, but also other work and that it would introduce in evidence a certificate by the surveyor-general upon a supplemental

returnv" of the mineral surveyor, shoving the work to have been done
prior: to the expiration of the period of publication, and such cerifi
cate and supplemental return were filed, but not Until June 10, 1905;
which was after the testimony in the case had been closed.
The surveyor-general in his said certificate, which is dated June
9, 1905, states that five hundred dollars' worth of labor has been expended or improvements made by claimant or its grantors upon

the claimthat said improvements consist of 433.7 feet of drifts, and reopening and retimbering 107.7 feet of the east drift, as described in the supplemental report
of expenditures upon mining claim, filed by U. S. Deputy Mineral Surveyor after
return of survey; that said improvements were made prior to January 21, 1905,
and that no portion of said labor or imlprovements has been included iii the estimate of expenditures upon any other claim. A copy of the supplemental report
of . . . U. S. Deputy Mineral Surveyor, dated May 27, 1905, is hereto attached,

Attached thereto is what is styled supplemental report " of the
mineral surveyor, in which the improvements sought to be applied to
this claim are described, and valued at $3,600. He further reports:
The Eagle Bird shaft and those parts of the Eagle Bird drifts not herein applied belong to claimant herein and have not been applied upon any claim.
Claimant herein owns the Eagle Bird lode, lot No. 49; the Drum Lummon
lode, lot No. 281; and the Johnson lode, survey No. 4477, and by reasonof having the apex or outcrop of the Eagle Bird vein or lode along the Eagle Bird
lode, lot No. 49, and having followed said vein or lode on its dip through the
entire depth of the Eagle Bird shaft, and along its strike throughout the Eagle
Bird drifts, now claims a right to continue said drifts along said vein or lode
under and through the Little Joker lode, lot No. 363, in order to reach and
develop this claim.
The Eagle Bird drifts, hereinbefore described, are part of a centrally located
system of works intended for the development and exploration of a group of
claims of which the Walcott lode is a contiguous part. These drifts have a depth
of 700 feet below the surface of the Walcott lode, and are now being extendedfor the purpose of entering and exploring said lode, which in this manner can
be most practically and economically developed. These drifts also tend to
drain the lode, and thereby make it better adapted fr exploration work.

The applicant contends, in substance, that the easterly branch of
the drift to its face is driven upon the Eagle Bird vein; that inasmuch as it owns the Eagle Bird vein beneath the surface of the Little
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Joker claim at the point wh ere the drift is being driven, it has a right
of way or easement beneath the Little Joker surface along su6e vein
-to.and into the Walcott claim, and that this work tends to
the group of claims before mentioned, including the Walcott. Iliis
further contended that the west drift was run to intersect, if possible,
the Northern Chief vein, and with the intention also to explore and
develop that small part of the Walcott claim lying south and west
of the Little Joker.
The Little Joker claim, not owned by the applicant, lies between
the improvements relied upon and the Walcott claim. The first question is whether the applicant has any legal right, by reason of his
claimed right on the dip of the Eagle Bird vein, to use the sub-surface of the Little Joker claim for the purpose of developing the
Walcott claim.
Section 2322, Revised Statutes, grants to locators:

aevw

The exclusive right of possession and enjoyment of all the surface included
within the lines of their locations, and of all veins, lodes and ledges throughout
their entire depth, the top or apex of which lies inside of such surface lines
extended downward vertically, although such veins, lodes or ledges may so
far depart from a perpendicular in their course downward as to extend outside
the vertical side lines of such surface locations.

While the law grants to the locator and owner of a vein or lode the
right to follow such vein or lode on its dip outside the vertical side
lines of his location, no right is granted him to use the sub-surface
of such outside ground, when owned or claimed by another, for the
purpose of exploring, reaching, or developing other claims. In extending its said drifts along the Eagle Bird vein for the purpose of.
securing the mineral in that vein under the Little Joker claim, the
applicant has not thereby acquired any right of way or easement for
any other purpose. It has no right to use the sub-surface of the
Little Joker as a means to reach and develop the Walcott claim, as
contended.
These views are fully sustained by the decision of the Supreme
Court in the case of the St. Louis Mining and Milling Company of
Montana v. Montana Mining Company, Limited (194 U. S., 235).
In that case the St. Louis Company owned the St. Louis claim in
which was a vein having its apex within the surface lines but on its
dip passing out of the side lines into and under the Nine Hour claim
owned by the Montana Company. The Court stated and held as
follows:
The St. Louis Company being the owner of the vein, may pursue and appropriate that vein on its course downward, although it extends outside the vertical side lines of its claim and beneath the surface of the Nine Hour lode claim.
Such is the plain language of section 2322, Rev. Stat. . . . Is it, in pursuing and
appropriating this vein, confined to work in or upon the vein, or is it at liberty
to enter upon and appropriate other portions of the Nine Hour ground in order
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that it may more conveniently reach and work the vein which it owns? Its contention is that the mining patent conveys title to only the surface of the ground
and the veins which go with the claim, and that the balance of the underground
territory is open to any one seeking to explore for mineral, or at least may be
taken possession of by one other than the owner of the claim for the purpose of
conveniently working a vein which belongs to him. The question may be stated
in another form: Does the patent for a lode claim take the sub-surface as well
as the surface, and is there any other right to disturb the sub-surface than that
given to the owner of a vein apexing without its surface but descending on its
dip into the sub-surface to pursue and develop that vein?
We are of opinion that the patent conveys the sub-surface as well as the surface, and that, so far as this case discloses, the only limitation on the exclusive
title thus conveyed is the right given to pursue a vein which on its dip enters
the sub-surface.

As shown by the mineral surveyor's supplemental report, that part
of the west drift sought to be applied upon the Walcott laim ends
several hundred feet from the southwest end of the Walcott claim.

As to this west drift, the evidence fails to show that it in any way
tends to the development of the Walcott claim.
Therefore the drifts sought to be applied as improvements upon this

claim, can not under the law be recognized as improvements made
for the development of the Walcott claim, and without approving all
the reasons stated in your office decision as ground for the judgment
therein, the same is affirmed.

KIOWA, COMANCHE, AND APACHE LANDS-SECOND ENTRY-ACT JUNE
6, 1900.
WALLACE

V. CLARIS.

The term " under existing laws," occurring in the provision of the act of June
6, 1900, " that any person who having attempted to, but for any cause failed
shall be
to secure title in fee to a homestead under existing laws,. ...
qualified to make a homestead entry upon said lands," refers to laws existing at the date of the passage of the act, and does not contemplate that
said act itself shall be embraced within that term; hence one who made
entry under said act, which was subsequently relinquished, is not entitled
to make a second entry under said provision.
The act of June 6, 1900, contemplates that but one homestead entry may be
made under its provisions by the same person.

Acting Secretary Jl7 oodrff to the Comyissioner of the General Land
(G. B.-G.)
Offiee5 June 94, 1907.
(S. V. P.)
November 3, 1906, the Department entertained a motion for review
and rehearing filed on behalf of George W. Clark in the case of William V. Wallace v. George W. Clark, wherein by unreported decision
of October 3, 1905, was affirmed your office decision of November 18,
1904, affirming .the action of the local officers and holding for can-
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celation Clark's homestead entry for the E. -: f the SE. -1 of Sec.
19, T. 4 N., R. 8 W., Lawton land district, Oklahoma, upon the contest initiated against said entry. by Wallace.
The contest affidavit of Wallace was filed October 16, 1903,. charging:
That said homestead entry is void and fraudulent for the following reasons, to
wit: entryman George W. Clark filed on October 21, 1901, on the W. SE. , 19,
4-N., Il. 8 AT.,filing No. 6377, and on Sept. 2nd, 1902, relinquished the same for
a valuable consideration; also the entryman herein, George W1T.Clark, had, at
the time of filing of above homestead entry, a homestead entry standing intact
in the Dardanelle U. S. land district, of the State of Arkansas. The last part of
the above I have been informed and verily believe.

On the day appointed for the hearing the parties appeared by their
attorneys, and plaintiff offered in evidence certain entries and nota
tion appearing upon the land office records showing that the said
Clark had, as charged- in the affidavit of contest, filed on October 21,
1901, upon the W. of the SE. of Sec. 19, T. 4 N., R. 8 WV., which
land adjoined the land in contest. This entry had been relinquished
by Clark, as charged, whether for a consideration does not appear,
nor is it in view of the Departmnent deemed material.
It is also shown that a person, or persons, by the name of George
W. Clark had made in the fall of 1890 a homestead entry at the
Dardanelle land office for eighty acres of land, and August 22, 1900,
a homestead entry for one hundred and sixty acres of land at the
same office.
The case went to trial upon this record evidence, and nothing was
offered by Clark in rebuttal.
Upon this record the local officers held that the entryman was
disqualified to make either of the entries at the Lawton land office,
and excused the office for having allowed the entries upon. the ground
that the applications therefor failed to state the facts. The entryman appealed, and by your office decision of November IS, 1904, the
decision of the local officers was affirmed. Clark filed a motion for
rehearing, accompanied by his corroborated affidavit, in which he, in
substance, says that he failed to put in a defense at the hearing upon
the advice of his attorneys, who told him that no case against him
had been made out, and that evidence was unnecessary. This same
affidavit also admits that in the fall of 1890 he made an entrv at the
Dardanelle land office, Arkansas, but that he afterwards abandoned
the same, never having attempted to complete title thereto,-and that
the same was canceled by that office in due course.
Considering this motion, your office by said decision of April 22,
1905, held that the defendant was bound by the record; that upon
the admitted facts of the case he was disqualified to make the entry
under attack, and that judging from similarity of handwriting he.
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was the same George W. Clark who had made both of the entries at
the Dardanelle land office. The decision of the local officers was
thereupon re-affirmed. This decision was formally affirmed by the
Department, as above stated,.October 3, 1905.
In the said departmental order of November 3, 1906, entertaining
Clark's motion for review, it was said:
This motion is entertained because the Department is not satisfied with the
grounds upon which your said offiee decision and that of the Department in
affirmhnee thereof rest. It does not follow, however, because there is probable error in these decisions, that the entry in question can in any state of the
case be sustained, but the entire matter considered, this case is reopened for
argnment, which is especially invited upon the question, whether having previously nade an entry of one hundred and sixty acres at the Dardanelle land
office, Arkansas, and a further entry under the provisions of the act of June 6,
1900 (31 Stat, 672, 680), of the ceded Kiowa, Comanche, and Apache lands,
lhe is entitled to further benefits under said act, and generally whether the
entry in question can be sustained under the provisions of the act of June 5,
1900 (31 Stat., 267), as extended by the act of April 28, 1904 (33 Stat., 527),
or any other law governing the disposition of these lands.

After most careful consideration and some delay, hoping that
justifiable. means might be found to protect the admitted equities of
the defendant in this land, it does not appear that this entry can be
sustained. For the purposes of this decision it may be admfitted
that the defendant is not the same George WV. Clark who made both
the entries referred to at the Dardanelle land office, Arkansas. He
admits having made one of them. The plain, uncontroverted, and
admitted fact is, that on October 21, 1901, he made an entry for
eighty acres of land in the Lawton land district, Oklahoma, of that
body of land open to settlement and entry under the act of June 6,
1900 (31 Stat., 672, 680), and relinquished the same-whether for a
consideration or not does not appear and is not material.
To sustain the entry involved in this contest the defendant relies
upon a provision of said act " that any person who having attempted
to, but for any cause failed to secure title in fee to a homestead
under existing laws . . . . shall be qualified to make a homestead
entry upon said lands."
There are two insuperable difficulties in the way of the application
of this provision to the case under consideration. First: Clark's prior
homestead entry made at the Lawton land office was not made." under
existing laws" within the meaning of that phrase as found in the
paragraph above quoted from said act. That phrase meant, in the
judgment of this Department, laws existing at the date of the passage
of the act of June 6, 1900, and this act may not be considered as one
of these laws. Second: The qualification is " to make a homestead
entry upon said land,"? and this Department can not consent to the
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ake a homestead entry upon the

lands open to sLttlement and entry under said act and continue indefinitely to make another and another homestead entry because. of
this provision. To admit such construction as this would be to say
that a person mnight make a homestead entry of these, lands today,
relinquish it tomorrow, and make another entry, and so on indefinitely. Upon this question the defendant cites the case of Willborn v. Bell (33 L. D., 195), and argues that the case at bar is on
all fours with that case. This is clearly not so. In that case the
original entry had been made of lands other than those open to
settlement and entry by the act of June 6, 1900, and prior to the
passage of that act. The difference is too apparent to justify argument.
Nothing is found in the acts of June 5, 1900, and April 28, 1904,
supra, to justify sustailiing this entry. In so far as an original
entry may be made the basis of a second entry under the act of
June 5, 1900; that act has no prospective operation, and the original
entry at Lawton was made after the passage of said act. Besides,
as has been seen, the entry in contest was not made under that act.
but lnder the act of June 6, 1900, and is subject to the limitations
and conditions thereby imposed.
* Under the facts of this case the act of April 28, 1904, has no
application whatever.
No reason has been shown and none. occurs to this Department
Thy its said decision of, October 3, 1905, should be vacated, and the
same is hereby sustained and re-affirmed. The motion is denied.

HOMESTEAD CONTEST-ABANDONM:ENT-MILITARY
ACT OF JUNE 16, 1898.

SERVICE-PROOF-

HALLQUIST V. COTTON..
The land department will take judicial notice of the existence of any war in
which the United States is engaged; and the fact that during the period
of abandonment charged in a contest against a homestead entry the United
States was not engaged in any War, is prima facie evidence that the entryman's alleged absence was not due to military service.
A woman is disqualified to legally engage in the service of the United States
as a " private soldier, officer, seaman or marine: " and where a homesteader against whom contest has been brought on the ground of abandonment is a woman, such fact sufficiently proves, in the absence of any other
evidence, that the default alleged was not due to service in the army, navy
or marine corps within the meaning of the act of June 16, 1898.
580-VOL 35-06 Am -0
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Acting Secretary Woodruff to the Commissioner of the General Land
(S. V. P.)
Office, June 25, 1907.
:(E. 0. P.)
Mary C. Cotton has appealed to the Department from your office
decision of October 11, 1906, holding for cancellation her homestead
entry made May 29, 1903, for the SW. -4, Sec. 34 T. 13 N.- R. 43 W.,
North Platte land district, Nebraska, upon contest instituted by
Annie S. Hallquist.
The facts disclosed by the record, fully warrant the action taken
by your office upon the merits of the case.
Counsel for claimant has interposed objections to the manner of
procedure and the failure to demand more direct proof that the
default established as not due to service in the army, navy or
marine corps of the United States in time of war.
It is contended that error was committed in:not allowing motion
for continuance filed prior to the date set for hearing. It does not
appear that action on said motion was insisted upon at the hearing,
nor was any error alleged in the appeal from the decision of the
local officers, based upon this ground, and it comes too late when
presented for the first time on appeal here, when no effort was made
to obtain a ruling thereon in the first instance.
The Department is bound to take judicial notice of the existence
of any war in which the United States is engaged. (Prize Cases, 2
Black, 635, 667; Underhill v. Hernandez, 168 U. S., 250, 23.) The
same is true as to executive orders and proclamations. (Armstrong
v. United States, 13 Wall., 154.) Not only must the latter be judicially noticed, but in addition accorded all the force of public law.
(Jenkins v. Collard, 145 U. S., 546, 561.) The President, by proclamation of July 4, 1902 (32 Stat., 2014), ceclared the Philippine insurrection at an end, except as to the country inhabited by the Moro
tribes, over which territory civil government was established July 15,
1903, under authority of an act of the Philippine Commission of
June 1, 1903.
The date of initiation of contest is disclosed by the record. The
default alleged is clearly established by the testimony of competent
witnesses and these facts considered in connection with the matters
judicially noticed, and the further fact that the claimant is a woman
and disqualified to legally engage in the service of the United States
as a private soldier, officer, seaman, or marine," sufficiently proves, in
the absence of any other evidence, that the default alleged was not
due to service in the army, navy or marine corps within the meaning
of the act of June 16, 1898 (30 Stat., 473).
'The decision appealed from is hereby affirmed.
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AMILITARY BOUNTY LAND WARRANT-ASSIGNMENT-ADMINISTRATOR.
WILLIAM C. MGEHEE.

V

A military bounty land right existing in the claimant at the time of his death,
whether the certificate of that right has or has not issued, immediately.
vests in the next beneficiary in the order of succession fixed by statute and
Be *0 cannot in anywise become an asset of the estate of the deceased claimant.
The sale and assignment of a military bounty land warrant by the administrator
of the estate of a deceased claimant, to whom the warrant issued subsequent
:0
to the death of the claimant, will not be recognized by the land department
in the absence of a satisfactory showing that the sale and assignment were
made at the instance and for the sole use and benefit of the person or persons designated by statute as entitled to scceed to the rights of the
claimant.

Acting Secretary TVoodruff to the Cogn~nzssioner of the General Land
(S. V. P.)
Office, June 5, 1907.
F. B.)

(E.

With your letter of June 7, 1907, you transmitted the appeal of
William C. McGehee from the decision of our office of April 13,
1907, rejecting the location by appellant, as assignee, of military
bounty land warrant issued April 4, 1851, under the act of September
28, 1850 (9 Stat., 520), to Peter Overly, private in Captain Pugh's
company, 1st Regiment, Kentucky Militia, War of 1812, on the E.
NE. 1, Sec. 2, T. 6 N., R. 4 E., Jackson, Mississippi.
The location was rejected because of imperfect assignment, it not
appearing that the warrant was assigned by the soldier, while in life,
or by his widow, heirs or legatees after his death.
Oil0the thack of the warrant is an endorsement, executed July 6,
1904, signed by John L. Carmack, as " Public Administrator of Platte
County, Missouri, in charge of the estate of Peter Overly, deceased,"
purporting to " assign, transfer and set over unto James A. Baldwin,
- of Platte County, Missouri, all the right, title and interest of the
estate of Peter Overly, deceased, of Platte County, Missouri, in and
to the within land warrant."
By a second endorsement on the warrant, made December 28, 1905,
the said Carmack, as public administrator, purports to sell and
assign, for the use of the heirs only, to James A. Baldwin, the right,
title and interest in said warrant, and below said endorsement is the
certificate of a notary public that "the said John L. Carmack is
public administrator of Platte County, Missouri, in charge of the
estate of the warrantee, Peter Overly, deceased."
It is presumed this second assignment was intended to cure defects
and omissions in the first.
There is also a certificate from the Judge of the Probate-Court of
Platte County, Missouri, that at the date of said assignment John L.
-
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Carinack was the duly appointed, qualified and acting public administrator of Platte County, Missouri, in charge of the estate of Peter
Overly, who died intestate on. or about the 20th day of October, 1857.
l'With the papers is also an assignment of said warrant from Baldwin to the Moses Land Scrip and Realty Company," and from said
company to William C. McGehee, appellant herein, who made the
location now in question.
You refused to approve the location because of insufficient proof
that the' sale and assignment were made in the interest and for the
benefit of the true beneficiaries of the right secured by said warrant,
and a showing was required to be made by the locator, under the seal
of said court, " setting forth the names of the present sole surviving
heirs of the warrantee and also at whose instance said administrator
took charge of said estate and for whose benefit said sale was made."
A land warrant is the bounty of the Government in consideration
of meritorious services, and in granting the bounty it is competent for
Congress to fix the terms and conditions of assigmnent or devolution
of the bounty it confers. (Homer Guerry, 35 L. D., 310, 313.)
The fourth section- of the act of September 28, 1850 (9 Stat., 520),.
under which this warrant issued, and now embodied in section 2436,
Revised Statutes, declares that: All sales, mortgages. letters of attorney, or other instruments of writing
going to affect the title or claim -to any warrant issued or to be issued, or any
land granted or to be granted, under the preceding provisions of this chapter,
made -or executed prior to the issue of such warrant, shall be null and void
to all intents and purposes whatsoever; -nor shall such warrant or the land
obtained thereby be in any wise affected by. or charged with, or- ubject to the
payment of any debt or claim incurred by any officer or soldier prior to the issuing of the patent.

The right to assign a warrant after the issue is provided for by
section 2414, Revised Statutes, taken from the act of March 22, 1852
(10 Stat., 3), which is as follows:
All warrants for military bounty lands which have been or may bereafter be
issued under any law of the United States, and all valid locations of the same
which have been or may hereafter be made, are declared to be assignable by
deed or instrument of writing, made and executed according to such form and
pursuant to such regulations as may be prescribed by-the Commissioner of
the General Land Office, so as to vest the assignee with all the rights of the
original owner of the warrant or location.

The act of June 3, 1858 (11 Stat., 308), which is carried into the
Revised Sfatutes as section 2444, provides that where warrants
are issued subsequeht to the death of the-claimant, " the title to such
warrants shall vest in his widow, if there be one, and if there be no
widow, then in the heirs or legatees of the claimant; and all military
bounty land warrants issued pursuant to law shall be treated as per-
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sonal chattels, and may be conveyed by assignment of such widow,
heirs or legatees or by the legal representatives of the deceased
claimant, for the use of such heirs or legatees only."
The express purpose of this legislation was to provide for the
vesting of the title to a warrant issued in the name of the claimant
subsequent to his death; but it also served to designate the order
of succession to the bounty of the -governnent, where the claimant
had not, while in life, located the warrant or exercised the right
granted by the statute to assign such warrant by deed or instrument
of writing, vesting in such' assignee all the rights of the original
owner of the warrant or location.
This view finds support in the several acts of Congress granting
bounty for military services, the substance of which is embodied
in the Revised Statutes. It is provided (Section 2418, Revised Statutes) that " each of the surviving, or the widow or minor children"
of a deceased officer, soldier or seaman who served in the wars named
* therein, shall be entitled to such bounty, and in the event of the
death of such claimant, before the issuance of a certificate or war* rant, the warrant or scrip shall be issued in favor of his family or
relatives: first, to the widow and his children; second, his father;
third, his mother; fourth, his brothers and sisters."
Congress deemed it necessary to guard the rights of the beneficiaries contemplated by the act in order that the benefits conferred
should not be defeated nor its objects perverted to the profits of
land speculation. It provided that all sales, mortgages or other
instruments of writing going to affect the title or claim to the warrant
executed prior to the issue of the warrant shall be null and void,
nor shall such warrant or the land obtained thereby be in anywise
affected by, or charged with, or subject to the payment of any debt
or claim incurred by. any officer or soldier rior to the issuing of
the patent. Until the warrant has issued, the claimant can not dispose of the right. If at the time of his death he is entitled to a
military bounty right for which no warrant has issued, such right irMmediately
m
vests in the widow, heirs or legatees of the deceased claimant, so that a military bounty right existing in the claimant at the
time of his death, whether the certification of that right has or has
not been issued, immediately vests in the next beneficiary in the
order of succession and can not in anywise become an asset of the
estate of the deceased claimant.
Section 24 of the regulations governing the assignment of military bounty land warrants (27 L. D., 218, 222) authorizes the administrator of a deceased warrantee who died intestate, to assign the
warrant for the use of the heirs only following the provisions of
section 2444, Revised Statutes. It was not contemplated by the act
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nor by the regulations issued thereunder that the sale of such warrant could be made by the administrator as an asset of the estate
of the deceased varrantee, or to authorize such administrator to sell
and assign'the warrant merely for the purpose of conveying the title,
as was evidently the sole object in this case, it not appearing that
such sale and assignment were made at the instance and for the use
of the heirs.
The statute intended merely to designate an agency by which the
heirs could have the assignment execute4 as a matter of convenience
and not to confer a power upon the administrator to act and assign
without their consent and authority. The heirs are authorized by
the act to execute the assignment in person, or they may act through:
the legal representative of the estate as their agent, who acts for
"the use of such heirs or legatees only." The purpose of the statute.
is not accomplished by selling and: assigning the warrant as an asset
of the estate, even though the proceeds of the sale may not be diverted
to other uses..
No hardship or unreasonable demand was imposed upon this appell ant in requiring him to submit a showing " setting forth the ihames
of the present sole surviving heirs of the warrantee, and also at
whose instance said administrator took charge of the estate and for
whose benefit said sale was made." He should be required to show
further that the sale and assignment were made at the instance
of such heirs ald for their sole use ad benefit.
E
* Your decision is affirmed.

MILITARY BOUNTY LAND WARRANT-ASSIGNMENT-RIGHTS OF
ASSIGNEE.

THOMAS N. LADNIER.
A military bounty land warrant issued to the original claimant and by

Ihim

regularly assigned in writing, thereby becomes the absolute property of
* *
the assignee, free from the conditions attaching to-it in the hands of the
warrantee, and upon the death of the assignee becomes an asset of his
estate, having the same character as other personal assets.
A military bounty land warrant, after assignment, is no longer protected by
- the provision of section 2436 of the Revised Statutes that the warrant, or
:*0
the land obtained thereby, shall not in anywise be affected by, or charged
with, or subject to the payment of any debt or claim incurred by any officer
or soldier prior to the issuing of the patent.

Acting Secretary i7oodruff to the Commissioner of the General Land
(S. V. P.)
Offce, June 26, 1907.
(E. F. B.)
*

* The appeal is filed by Thomas N. Ladnier from the decision of
your office of April 26, 1907, rejecting the location by appellant, as

;

DECISIONS RELATING

TO

fTHE PUBLIC LANDS.

631

assignee, of the SE. ] NW. 4- and SW. NE. 1, Sec. 35, T. S S., R. 13
W.,' Jackson, Mississippi, with military bounty land warrant No.
21667, issued November 19, 1851, to William Lent, private, Kentucky Militia, War of 1812, under the act of September 28, 1850.
The location was rejected because of imperfect assignment, title
being claimed under an assignment by John L. Carmack, public
administrator of Madison Owens, to whom the warrant had been
assigned by the warrantee.
You required the locator to show that the sale by the administrator was at the instance of some person lawfully entitled to the
warrant or that a new assignment' should be obtained from the heirs
or legal representatives of Madison Owens, as prescribed by the cir'cular of March 28, 1902 (27 L. D., 218; 31 L. D., 277).
The case of E. Tyson Ware, administrator of Badders, decided by
the Department May 15, 1906 (unreported), is cited: as authority for
Tyour ruling.
In that case as in the case of William C .'McGehee, decided June'
25, 1907 (35 L. D., 627), no assignment had been made by the soldier
while in life or by his widow, heirs or legatees after his death. It
was held that where the right to a military bounty land warrant
existed in the claimant at the time of his death, whether the certificate of that right had or had not been issued, itimmediately ested
in the next beneficiary in the order of succession, and can not in anywise become an asset of the estate of the deceased claimant.
* In this case the warrant had issued and had been regularly assigned
by the 'warrantee in writing, vesting in such assignee all the rights of
the original owner of the warrant.
It thereupon became the absolute property of the 'assignee, free
from the conditions that attached to it in the hands of the warrantee,
and upon' the death of te assignee it became an asset of his estate,
having the same character as other personal assets; nor was it;'after
such assignment, protected by that provision of the statute that the.
warrant or the land obtained thereby shall not in anywise be affected
by, or charged With, or subject to the payment of any debt or claim
incurred by any offieer or soldieq prior to the issuing of the patent.
It not appearing that there was any irregularity in the proceedings
of the court in ordering the sale 'and assignment of this warrant
as an unadministered asset of the estate of Madison Owens, your
decisionrejecting the assignment by said administrator is reversed.
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FOREST RESERVES-HEARINGS ON CHARGES BY FOREST OFFICERS.
CIRCULAR.
DEPARTMENT OF THE INTERIOR,
GENERAL LAND OFFICE.

IVashington, D. C., June 26, 1907.
To Registers and Receivers and Special Agents of the General Land

Offie.

:

-

The following circular is substituted for circular of May 3, 1907
[35 L. D., 547]:
I. A governient officer in charge of any national .forest may initiate a contest or other proceeding before the land department,
respecting the unlawful occupation or use of land within a nationalforest by reason of a claim made thereto under any of the public land
laws..
2. As a basis for such proceeding such officer shall file in the local
land office for the district in which the lands involved are located a
complaint signed by hin in his official capacity, but not under oath

or corroborated, setting forth facts respecting the alleged unlawful
occupation or. use of the public lands.
3. Upon the filing of a sufficient complaint in any case in which
fiial certificate has not issued, the register and receiver will issue a
notice with a copy of such coniplaint attached thereto to the defendant, notifying him that unless le within thirty days from the receipt
of such notice files in their office a denial or answer to such charges
in writing and under oath, the truth of such charges will be taken as
confessed by him and any entry filing or claim asserted to such land,
under the land laws by such party may be declared forfeited or canceled without further notice to him.
4. W17hen a complaint has been filed respecting any claim upon
which final certificate has issued, or where denial under oath is filed
in answer to a notice issued under the preceding paragraph, the same
will be at once forwarded to the Commissioner of the General Land
Office and the further progress of the matter will be in accordance
with the circular of February 14, 1906 [34 L. D., 439], defining the
manner of proceeding upon special agents' reports.
Very respectfully,
FRED DENNETT,

Acting Comm"issioner.

Approved, June 26, 190 .
GEORGE W. WOODRUFF,
Acting Secretary.
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YouNG v. TRUMiBLE ET AL.

Motion for review of departmental decision of April 16, 1907, 35
L. D., 515, denied by Acting Secretary Woodruff, June 27, 1907.

ACCOUNTS OF RECErVERS AND SPECIAL DISBURSING AGENTS,
INSTRUCTIONS.
DEPARTMENT

OF THE INTERIOR,

GEN ERAL LAND OFFICE,

Washington, D. C., June 27, 1907.
Receivers and Special Disbursing Agents at United States District
Land Oglees.
GENTLEMEN: Whereas the Comptroller of the Treasury, under
authority conferred by section five of the act of July 31, 1894
(28 Stat., 206), has directed that all accounts of disbursing and
collecting agents of the governinent hall be rendered and stated ii
one consolidated account and settlement, without regard to the nme
ber of appropriations or headings involved, it is hereby ordered that,
1. After the quarter ending June 30, 1907, the following quarterly
accounts and statements shall be discontinued:
Form No. 4-106, Receiver's detailed account current.
Form No. 4-104, Receiver's condensed account current.
Form No. 4-157, Receiver's recapitulation of cash receipts.
Form No. 4-103a, Receiver's account of unearned fees and unof
ficial moneys.
Form No. 4-097, Receiver's recapitulation of original homestead

entries.
Form No. 4-099, Receiver's recapitulation of final homestead
entries.
Form No. 4103, Special disbursing agent's accounts under the
appropriation for salaries and commissions of registers and receivers
contingent expenses, or other appropriation.
2. To prevent the use of obsolete forms, receivers are directed to
return to the Commissioner of the General Land Office, Washington,
D. C., all the above-mentiolled blanks in their possession after transmitting their accounts for the quarter ending June 30, 1907. Packages should be sent by mail and marked "Obsolete Forms." Advice
of transmittal of obsolete forms should be sent in a separate letter.
3. It is further ordered that, for the quarter commencing July 1,
1907, and for periods thereafter, the following quarterly accounts
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* and abstracts, prescribed and approved by the Comptroller of the
Treasury, shall be rendered by receivers of public moneys and
special disbursing agents at district land offices:
Form No. 4-104a, Receiver's consolidated account current.
Form No. 4-106, Receiver's abstract of collections.
Form No. 4-lOa, Receiver's abstract of deposits, scrip and war;rants.
Form No. 4-157, Receiver's recapitulation of abstract of collections.
Form No. 4-103, Receiver's abstract of unearned fees received.
;
rForm No. 4-l03a, Receiver's abstract of unearned fees disbursed.
Form No. 4-103e, Special disbursing agent's consolidated account
current.
i in
0
Form No. 4-104, Special disbursing agent's abstract of expendi*
; tures-a separate abstract for each appropriation.
* 4. Receivers will specify in the account current, form 4104a,
'Linder the appropriate column headings, the amounts debited to the
United States during the period covered by the account. The
description of the first debit item on said form should be amended
by substituting the word abstract in lieu of " accounts," so as to read,
* f f " To deposits to credit of the United States, as per quarterly abstract
- herewith" The total of each class under each column heading in
the abstract of- deposits, scrip and warrants,- form 4-LO6a, is to be
debited
under like heading in the account current form 4-104a.
Likewise debit the several balances, if any, due to the United States
at the close of the period. Credits in the receiver's account current,
form 4-104a, will include the several balances due to the United
States, brought forward from the preceding quarter, and the receipts during the quarter, as shown, by the several abstracts of col* ::\f lections form 4-106. The segregate and aggregate totals of the:
debits must correspond with the segregate and aggregate totals of
the credits in the account current, form 4-104a, and the balance
therein certified as due to the United States must be the true amount
of all moneys, official and unofficial, from whatever source received
* and in whatsoever manner held, with which the receiver is chargeable
by virtue of his office.
5. A separate abstract of collections, form 4-106, is required for
-each heading of account, under which an amount is credited in the
receiver's consolidated account current, except that such abstract is
not required for fees and commissions. In the abstract of collections
for sales of public lands, the receiver will segregate the various
classes of entries, first entering in detail all commuted homestead
entries at $1.25; then following with commuted homestead entries at
$2.50; excesses at $1.25 and $2.50, respectively; timber and stone
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entries at $2.50; etc. -The footing of each class of entries must
agree with the corresponding item in the- recapitulation of abstract
of collections, form 4-157. Commuted entries and installment payments should be similarly segregated in receivers' abstracts of collections on account of Indian lands. For collections on account of the
Reclamation Fund, a separate abstract of collections (4-106) should
be rendered under each irrigation project, the heading of said abstract
being modified so as to show the amount paid for cost of construction
and the amount paid'for operation and maintenance.
6. The recapitulation of abstract of collections, form No. 4-157,
corresponds to the recapitulation of cash receipts heretofore rendered,
and shows the total number of entries, area and amount for each

class of lands. -This recapitulation should not be duplicated on the
receiver's abstract of collections, 4106.
7. The abstract of deposits, scrip and warrants, form No. 4-106a, isV
a' detailed stateiment, designed to show (1) the date and number of
each certificate of deposit for money deposited to the credit of the
Treasurer of the United States, and the particular fund to be credited
therewith; (2) certificates of- deposit on account of surveys, specifying amount, date of receipt and number of entry on which they
are credited; and (3) the number and description of scrip or warrants received in lieu of cash, date hen received, and the entry
credited therewith.
- 8. The abstract of unearned fees received, form No. 4-103, will
show in detail each item of -such
oneys received, corresponding
with the credit side of the receiver's record, 4-987.- The total re-,
ceipts of such moneys for the quarter will be credited to the United
States on the receiver's account current, 4-104a.
9. The abstract of unearned fees disbursed, form 4-103a, will show
in detail each item of such moneys applied, earned, returned or transferred to the Treasury under the act of March 2, 1907, and correspond
with the debit side of the receiver's record, 4-987. The total of such
moneys disbursed during the quarter will be debited to the United
States on the receiver's account current, 4-104a.
10. Special disbursing agents will debit to the United States in
the consolidated account current, form No. 4103e, the total amount
disbursed under: each of the appropriations during the period covered
by th6 account. Money columns are ruled for two years under each
heading of appropriation, so that the specific appropriation for
each fiscal year mat be properly charged. Deposits to the credit of
the Treasurer of the United States on account of the several appropriations are likewise to be debited, -the entry showing, in addition
to the amount, the number and date of each certifidate of deposit.
-

-

-
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Space is provided for debit items, when necessary to make corrections
on account of errors or erroneous balances in the disbursing agent's
preceding account. The balancing entry is the amount due under
each appropriation or fiscal year, at the close of the period covered
by the account. Uder " Credits," the special disbursing agnt will
enter in said account current the several balances due to thei >Jnited
States at the close of the preceding period; the several advances
received during the period, specifying warrant number and date;
also the corrections on account of disallowances in the Auditor's settlement of the disbursing agent's preceding account. The segregate
and aggregate totals of the debits in the disbursing agent's account
current, 4-103e, must agree with the corresponding totals of the
credits appearing therein. The balance certified as due to the United
States at the close of the period should be the amount with which the
special disbursing agent is chargeable under all the appropriations
from which advances have been made to hin.: The amount held in
the designated depository or as cash in the office should be stated, and
the amount kept in any other repository, or in any other manner,
together with the authority for so keeping, shouldbe specified.
11. A separate abstract of expenditures, form No. 4-104, must
support the amount charged in the account current, 4-103e, under
such appropriation and fiscal year. The abstract of expenditures,
4-104, must show in detail the date, purpose and amount of each paym ent and to wholl paid. Disbursing agents are advised that such
.
items as rent, salaries, etc., should, if possible, be paid and receipts
dated on the last day of the quarter. If a receipt or voucher for.
services rendered or supplies furnished bears date subsequent to the
period covered by the account, credit Will not be allowed on said
* voucher in the settlement of the disbursing agent',s account for that
period. Abstacts f expenditures must be rendered in duplicate.
12. Balances brought from preceding accounts or to be carried
into subsequent accounts should be entered in red ink. Receivers
and special disbursing agents must certify to the correctness of the
accounts current 4-104a and 4-103e, and also sign the first indorsement on the last outer fold thereof. The several abstracts should
be ndorsed by the receiver and special disbursing agent, respectively.
Abstracts should be typewritten, if practicable, and will be prepared
* from the record books which heretofore furnished data for the
several quarterly accounts. With the discontinuance of the receiver's condensed quarterly account (4-104), the record thereof
(4-957) is dropped. Until otherwise instructed each receiver will
retain, for reference purposes, a duplicate of the receiver's new
account current, 4-104a, and of the special disbursing agent's new
account 4-103e, as transmitted to this office. A supply of the new;
*
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forms of quarterly accounts and abstracts, sufficient to last until
March 31, 1908; inclusive, will be forwarded immediately from the
Department.
Please acknowledge receipt of this circular.
Very respectfully
FRED DENNETT,

Acting Comntissioner.'
App&oved, June 2 1907:
GEORG W. WOODRUFF.
-

2.

S'ecretary.

fActing

]RIGHT OF WAY-CANYON OR DEFILE-ACT OF FEBRUARY 15, 1901.
NEVADA POWER, MINING AND MILLING CO. V. OWENS RIVER WATER
-

AND POWER CO.

Exclusive occupation or use of a canyon or defile will not be permitted under
an approval by the Departnent of a right of way under the act of February
15, 1901; but the expense incident to any change or readjustment enabling
use by a subsequent applicant must be borne by him, and the approval of
the subsequent application will be so conditioned.

A cting Secretary JWoodruff to the Cominmssioner of the Oenercd Land
(F. W. C.)
Office, June 7, 1907.
(S. V. P.)
There is before the Department the record in the matter of the
conflicting applications by the Nevada Power, Miling and Milling
CCompany and the Oens River Water and Power Company for
permission to use rights of way under the act of February 15, 1901
*
(31 Stat., 790), for transmission lines delineated upon the maps filed
by the Nevada company, March 13, 1905, and by the Owens River
company, March and 27, 1905.
.* : In your office decision of July 24, 1906, it was:stated that an examination of these maps and the records shows that the chief conflict,
anl the only one that need be considered, occurs where the locations
traverse Silver Canyon. Silver Canyon is described as being a
comparatively narrow gorge or canyon through the White mountains
and is the only convenient pass for this use, in the vicinity. Many
questions are pressed for consideration by the opposing interests,
involving techmical rightsunder location and construction, but in the
view taken of this matter by the Department, and tentatively acquiesced in by the opposing parties at the time of the oral argument
before the Acting Secretary, they need not be given serious consideration at this time.
No exclusive occupation or use of a canyon or defile Avill be per-nlitted under an approval given by this Department under the act
*
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Of 1901, and, after a full hearing accorded to these conflicting claim-

ants,' it has been determined to approve simultaneously the application filed by each, showing its full transmission line.
;: 0 It is alleged that there is in fact Io actual conflict between the two
lines within this Canyon, as shown uponl. their maps of location as
filed, and that the real conflict is occasioned by the construction
heretofore made by the Nevada company through this canyon, in

-*0

which constructiolit has deviated or departed from its located lille.
It is deemed unnecessary at this time to enter into a hearing upon this
0 matter, or to make further order than that, in' the adjustment of
the conflicting interests within this canyon, if the Nevada company
has departed from its line of location and thereby caused the conflict
or interference with the Owens River company, it should make the
necessary changes in order to relieve the situation; otherwise, the

*C

expense incident to any necessary changes should be amicably ad-

just. With regard to any further applications involving the se
of this canyon, the right will be granted only upon the condition that
the expense incident to any change or readjustment should be borne
by the person or company applying for such further right of way.
It is noted that in your decision of July 24, 1906, it is stated that
the several maps of location filed by these companies will, when perfected, be recommended for approval, etc., and for that reason the
record is herewith returned with direction that early consideration be
given to these maps of location to the end that they may be submitted
for departmental approval, in accordance with the direction herein
given, at the earliest practical date.
It but remains to consider an appeal filed ol behalf of the city of Los

*;

*

Angeles. It is not made to appear to the satisfaction of this DepartmXent that the granting of these applications can in anywise seriously
interfere with any claimed rights of the city. or that their rejection
is necessary for the protection of the water supply of that city. They
involve no rights to the use of water, and it is represented that the
several companies are fully possessed of rights necessary to the generation of the electrical energy which it is proposed to transmit across
these lines. Resident counsel for the city of Los Angeles was present
at the oral -hearing in this matter and interposed no objection to the
action herein taken..
IXESERT LAND

ENTRY-PERMANENT IMPROVEMENTS-WELL-BORING
MACHINERY.
NELSON

J.

LITTLEJOHN.

Expenditures for machinery for boring wells with a view to developing a water
supply for irrigation of the land, can not be accepted toward meeting.the
statutory requirement relative to expenditures for permanent improvements
upon desert land entries.
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Acting Secretary Voodruff' to the Covbmissioner of the General Land
(S. AT. P.)
Office, June 27, 1907.
(J. R. W.)
Nelson J. Littlejohn appealed from-your decision of February 9,
1907, holding insurlicient his flrt yearly proo f
expenditure on his
desert-land entry for lot 1,f Sec. 5, N. 9 of SW. 4, S. NW. , lot 4,
Sec. 4, T. 14 N., R. 13 E., and W. 4 SW. 4,Sec. 33, T. 15 N., R. 13 E.,
316.48 acres, Lewistown, Montana.

January 30, 1906, Littlejohn made entry and, in proper time, made
annual proof of expenditure, viz: fencing, $106; purchasing artesian
well machinery, $106; work done in prospecting development and
drilling, $108. None of these items profess to be expenditures on the
land itself, but are proportions of larger slims expended in connection

with reclamation of these and other lands by an association of entry
men, which are deemed to be chargeable to the particular lands here
involved. You rejected the item of well drilling machinery because
it " cannot be considered as a permanent improvement of the land."
It is argued that proportionate parts of joint expenditure should be
allowed and may be credited by authority of sections 4 and of the
act of March 3, 1891 (26 Stat., 1095), which, among other things
provide that persons having separate entries "may associate to-

gether il construction of canals and ditches for irrigating and
reclaiming all of said tracts," and that patent shall not issue
unless the entryman shall have expended in " irrigation, reclamation
and cultivation thereof by means of main canals and branch ditches,
and in perinanent improvements upon the land and in the purchase
of water rights for the irrigation of the same, at least $3.00 per acre."
It is argued that the purchase of machinery for the purpose of
boring a well as source of water supply, if done in good faith in

belief of' obtaining subterranean water to flow to the surface for
irrigation, is the full equivalent of expenditure in making a main
canal to conduct available surface waters. This might be conceded
without affecting the result. It is, however, obvious that they are
not full equivalents. The well-boring machinery is utilizable anywhere. On the contrary a canal is utilizable only for service of the
particular lands lying along its course and below its levels, so that
its area of service is restricted by the topography of the region.
One is movable property that may be sold and removed anywhere;
the other an immovable property, usable and valuable only where
it lies, and to serve the locality to which its usefulness is confined
by topographical conditions.
Besides this obvious difference, heed must be given to the words and
general purpose of the statute. Its general object was to require
improvement of the land and secure its reclamation and cultivation.
It permits credit for expenditures not made on the land itself, but
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does that by specific mention of main canals and branch ditches
and water rights for irrigation of the particular lands-appurtenant
to such land. These all savor of real property servient to the par-.
ticular estate of the entry and dedicated to it.,
The well boring machinery has no such character. It is a mere
movable chattel, subject to will of its owner-removable anywhere
without serious impairment, unattached. It is not generically similar
to the things specified in the statute that are not on the land.
The case is essentially like Wilkinson v. Stillwell (35 L. D., 92).
Your decision is affirmed.

ABOLD V. MEER.

Motion for review of departmental decision of May 9, 1907, 35
L. D., 560, denied by Acting Secretary Woodruff, June 28, 1907.

STATE SELECTION-SETTLEMENT RIGHTS-ACT OF AUGUST 18, 1894.
THORPE ET AL. V. STATE OF IDAHO.
The preference right of selection granted the State by the act of August 18,
1894, is not conditioned upon an advance deposit for survey by the State,
as permitted by the act, and where the State has otherwise complied with
the provisions of the act, its preferred right is in no wise affected by the
fact that the survey was made upon the advance deposit of another,
The filing on behalf of a State of an application for the survey of lands under
the act of August 18, 1894, and the publication of notice thereof as provided
by the act, operate as a withdrawal thereof, and all settlements subsequently made are subject to the preference right of the State.
Notice to the local officers of the withdrawal of lands embraced in an application for survey by the State, as provided by the act of August 18, 1894, is
intended primarily for their information, in order that proper notation may
be made upon their records, and is not essential to the protection of the
rights of the State.
X
*

Secretary Garfield to the Commris8ioner of the General Land Ofee,
(G. W. W.)
June 27, 1907.
(F. W. C.):
The Department has considered the appeal on behalf of Stephen

A. Thorpe et al. from your office decision of March 27, 1906,.holding
for cancellation their homestead entries covering lands in T. 44 N.,

R 2 E., B. M., Coeur d'Alene land district, Idaho, for conflict with
selection made of said land by the State as school land indemnity
within the period of preference right granted the State by the act of
August 18, 1894 (28 Stat., 372, 394).
The approved plat of survey of this township was officially filed
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July, 5, 1905, upOdi which date the homestead entries; ili question
were made, i most, if not in all, instances based upon a preceding
settlement. Three days thereafter, to wit; on July 8, 1905., the State
filed an indemnity school land list of selections embracing 6649.09
acres within this township. It is this selection that conflicted with
the homestead entries in question and the list was for -that reason
rejected' by the local officers. Upon appeal, however, your office
decision of March 27, 1906, in so far as entries were based upon
settlement alleged after July 6, 1901, held the same for cancellation
with a view to allowing completion of the selection, a preference
right of selection under the act of 1894 being accorded the State by
reason of an application filed for survey of the township in question
on July 6, 1901. Since the case has been pending upon appeal, application has' been
made for oral argument, which was granted, and at this hearing both
the State and the settlers were represented, as was also the Northern
Pacific Railway Company, which company has selection pending
for lands in this township claimed by the State, not involved in- the
case under consideration but i other cases pending upon appeal.
The State's claim to a preferential right under the act of 1894 is
based pon the following. March 15, 1899, the governor of the State
of Idaho made application for the survey of the township in question, and acting thereon withdrawal was made of said township bv
your office letter " E " of March 29, 1899. Your office decision finds
that no evidence was ever filed of the publication of this application,
as required by the act of 1894; that on July 6, 1901, a second application was filed by the State for the survey of this township, among
others, and evidence was thereafter filed showing ublication of this
application in the " Idaho State Tribune," of Wallace, Idaho, the
publication beginning with the issue of July 10, 1901, and continuing
to and including August 14, 1901. No formal order of withdrawal
ever issued from your office under the application of 1901, as contemplated by the provisions of the act of 1894, but this was presumablv
because of the fact that the township had, been ordered withdrawn
upon the first application for survey filed in 1899, which order stood
unrevoked.
The first question for consideration is whether the State has entitled
itself to the preferential right of selection for a period of sixty days
*from the date of the filing of the township plat of survey in the
district land office, as granted by the act of 1894. The portion of said
act bearing upon this question is as follows:
That it shall be lawful for the governors of the States of Washington, Idaho,
Montana, North Dakota, South Dakota, and Wyoming to apply to the Commissioner of the General Land Office for the survey of any township or townships
580-voL 35-06
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of public land then remaining unsurveyed in any of the several surveying
districts, with a view to satisfy the public land grants made by the several acts
admitting the said States into the Union to the extent of the full quantity of
land called for thereby; and upon the application of said governors the Coinmissioner of the General Land Office shall proceed to immediately notify the
Surveyor-General of the application made by the governor of any of the said
States of the application made for the withdrawal of said lands, and the
Surveyor-General shall proceed to have the survey or surveys so applied for
made, as in the cases of surveys of public lands; and the lands that may be
found to fall within the limits of such township or townships, as ascertained
by the survey, shall be reserved upon the filing of the application for survey
from any adverse appropriation by settlement or otherwise except under rights
that may be found to exist of prior inception, for a period to extend from: such
application for survey until the expiration of sixty days from the date of the
filing of the township plat of survey in the proper district land office, during
which period of sixty days the State may select any of such lands not embraced
in any valid adverse claim, for the satisfaction of such grants, with the condition, however, that the governor of the State, within thirty days from the date
of such filing of the application for survey, shall cause a notice to be published,
which publication shall be continued for thirty days from the first publication,
in some newspaper of general circulation in the vicinity of the lands likely to
be embraced in such township or townships giving notice to all parties interested of the fact of such application for survey and the exclusive right of
selection by the State for the aforesaid period of sixty days as herein .provided for; and after the expiration of such period of sixty days any lands which
may remain unselected by the State, .and not otherwise appropriated according
to law, shall be subject to disposal under general laws as other public lands:
And provided furthe, That the Commissioner of the General Land Office
shall give notice immediately of the reservation of any township or townships
to the local land office in which the land is situate of the withdrawal of such
township or townships, for the purpose hereinbefore provided: And provided
fur ther, That the governors of the several States herein named are authorized
to advance money fom time to time for the survey of the townships withdrawn at such United States depositary as may be designated by the Commissioner of the General. Land Office, and the moneys so advanced shall be
reimbursable. The foregoing provisions shall be applicable to Utah when
admitted as a State into the Union and a governor is duly inaugurated and
acting.

With regard to the survey of the township in question your office
decision finds that " on December 4, i904, the State made a deposit of
$20,000 to cover cost of the survey of the townships. embraced in
its application, and the surveys were embraced in contracts 249 and
250, approved January 18, 1905." The impression gained therefrom
is that the survey of the township in question was made on account
of the deposit made by the State. The appeal urges error " in not,
finding and deciding that the State of Idaho acquired no rights thereunder." In reply thereto the State admits that the survey of the
township in question was made under contract No. 247 and at the
expense of the Northern Pacific Railway Company and states that
there were three several applications filed for the survey of this
township: one by the State, another by the railway company, and a
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third on behalf of settlers, and that in forwarding these several
applications the surveyor-general suggested that the survey be made
upon the application of the railway company "provided that this
would in nowise affect the existing rights of the settlers or of the
State," and that in approving the recommendation of the surveyorgeneral your office attached a like provision.
In disposing of this objection of appellant it is but necessary to
say that while the act of 1894 made it possible for a deposit to be
made by the State for the purpose of facilitating surveys made upon
its application, the preferential right granted by that act is not conditioned upon such advance payment and that if the State has otherwise complied with the provisions of the act its preferential right is
not affected by the fact that the survey was made upon the advance
deposit of the railway company.
As before stated, notice of the withdrawal of the lands in this
township, as provided for in the act of 1894, was given by your office
upon the application for the survey thereof filed by the State, March
15, 1899. The State contends that the statute withdraws lands embraced in the governor's application as soon as filed; that your office
has no discretion in the matter, and that the giving of the notice of
the withdrawal to the local officers is purely ministerial. The Department is not prepared to grant this contention and thus admit
that it is within the power of the governor to withdraw from settlement, by a blanket application, all the unsurveyed lands within the
State, even though the remainder of the unsatisfied State grants was
very small.
The Department has heretofore determined that the reservation
under the act of 1894 is conditioned upon the publication of the notice
of the application for survey within thirty days from the filing of
the application, the publication to be made " in some newspaper of
general circulation in the vicinity of the lands to be embraced in such
township or townships, the same to continue for thirty: days from the
first publication." With regard to the application of March 15, 1899,
as before stated, no evidence has ever been filed of the publication of:
the notice of such application and it was admitted at the hearing that
none could be furnished. It necessarily follows, under previous
adjudications, no reservation of the lands on account of such application was effected by the statute. At the time of the filing of the
second application for the survey of this township, in July, 1901, no
attention seems to have been given to the fact that no showing had
been made of the publication of the notice, as required by the statute,
with respect to the first application. Indeed, it does not seem to
have been the practice at that time to exact evidence of publication.
An inquiry was, however, instituted with regard to the withdrawals
theretofore made under the statute, the purpose being to determine
-
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whether sufficient withdrawal had not already been made on account
of previous applications to satisfy the several grants to the State,
and to determine, as a consequence, the necessity for further reservations upon the State's application for survey.
As before stated, the
authority to institute this inquiry is now disputed, but this need be.
given no further consideration at this time because response was made
on behalf of the State, which was evidently considered entirely satisfactory from the fact that many other applications have since been
filed, respected, and notice of withdrawals issued thereon by your
office.

No formal notice of withdrawal of the township was given by
your office after the filing of the second application, but in your office
decision you find that the publication of notice of this application
-was made in full compliance with the conditions of the statute,
and, as a consequence, a statutory reservation attached; further,
that a notice of the withdrawal or reservation addressed to the local
officers was not necessary for the protection of the rights of the State
thereunder.
-The appeal, under several specifications of error, questions the
conclusion of your office with respect to these matters.
'After a careful consideration thereof, the Department is of opinion
that the decision of your office in this respect is substantially correct.
If the State had fully performed the conditions upon which a reservation as directed by the statute, the mere failure on the part of
your office to give proper notice to the local officers or the miscarriage
of such a notice, in the event it was directed by your office, should not
prejudice the rights of the State. The law prescribes the publication
for the purpose of giving information to the public of each application for survey, and the direction with respect to the notice to be
given the local officers, while it would serve, in a measure, the same
purpose, was primarily intended for iformation to the local officers,
that their records might be properly noted. In this case, however,
the question is not material because notice of the withdrauval of the
township had been given upon the first application, and stood unrevoked. Thus, there was no real necessity for making a further order
upon the second application.
The appeal, however, urges further error in this: it is claimed
that the publication of notice of the second application was not a
compliance with the statute, the paper used not being a paper of
general circulation in the vicinity of the lands likely to be embraced
in this township. In response thereto it is said on behalf of the
State:
The lublication'was made in the "Idaho State Tribune," of Wallace, Idaho.
Wallace is the county seat of Shoshone ounty, within which the land is
situated. It is by far the largest town in the county. It is not over twenty-
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five miles from the actual land here in controversy.

The "Idaho State
Tribune" was at that time the most widely circulated paper in Northern Idaho.
Reference to the " Newspaper Annual " for 1901 will show that its circulation
was equal to. all the other papers in that region put together.

The appeal filed in this case failed to name a better medium for the
purpose of giving the notice required by the statute. At the hearing
two papers were named, but no satisfactory showing was made in
support of their claimed superiority over the paper sed by the State.
Upon the whole, therefore, it must be held that the State has shown
itself entitled to claim the preferential right of selection for a period
of sixty days from the date of the filing of the plat of survey of this
township in the district land office, as granted by the act of 1894.
There is no question but that the selection was filed within the time
allowed by the statute and as a consequence it must be held as to the
entrymen alleging settlement subsequently to the filing of the appli-'
cation for survey in July, 1901, that their rights are subordinate to the
right of the State under the act of 1894, and that its selection, if
otherwise regular and satisfactory, must be accepted, in which-event
the entries in question will be canceled.
In a brief filed on behalf of appellants the validity of the selections
in question is attacked because made in lieu of parts of sections 16
and 36, unsurveyed lands within the Coeur d'Alene Indian reserva:tion, and it is urged that the selection is invalid because there was no,
loss to the State and the officers of the State are without authority to'
surrender the base lands for the purpose of making selections of other
lands in lieu thereof. This is a feature of the case not considered by
your office and in disposing thereof it is but necessary to say that.if
the facts are as alleged they do not affect the validity of the selections, which -are clearly permitted by the provisions of the act of
February 28, 1891 (26 Stat., 796). See State of California, on review
(28 L. D, 57).
But one further objection is made to the selection-that is, that any
right gained by reason of the State's application for the survey of
this ownship under the act of 1894, was waived by a letter of the
governor of the State, dated October 13, 1903, addressed to the surveyor-general, in which, after referring to the State's application of
July 5, 1901, he says:
It having been represented to the State Land Department that settlers living
in the above named township are ready and willing to advance moneys necessaryto secure their survey, the State hereby expresses its willingness to have the
survey made at this time and joins in their request for survey.

This falls far short of waiving any rights.granted the State by the
act of 1894, if indeed, the governor was empowered. to. waive such
right. The language rather indicates that the governor sought to
urge his influence in behalf of settlers within the township who were
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entitled to claim the lands as against the State, and your decision
shows that there were many such settlers whose rights are fully proftected under your decision, which is hereby affirmed.
The following, taken from the. State's brief, is not material in the
view of the law of 1894 and of compliance therewith by the State as
herein expressed, but is added in order that the record may show the
-real position of the State in this matter:
There is all through the appellant's brief the assumption of some wrong done
the settlers by the State. It is asserted that the grants to the State were " in
derogation of the common rights-of the settlers," " must b strictly construed,"
and that its selections in this case were in sonie way irregular or unfair. The
officers who are representing the State in this matter feel, on the other hand,
-that in seeking to satisfy the grants for common school purposes, they are in
-the highest sense endeavoring to acquire this land as a heritage of the whole
people. These very settlers who are appellants here will share in the benefits
-of the State's success.

DISPOSAL OF LANDS IN THE FORMER DEVIL'S LAKE INDIAN RESERVATION, NORTH DAKOTA.

BY THE PRESIDENT OF THE UNITED STATES OF AiERICA.

A PROCLAMATION.
Whereas, the act of Congress approved April 27, 1904 (33 Stats.,
319, 324), providing for.the disposition of lands in the former Devil's
Lake Indian Reservation in North Dakota, under the general provisions of the homestead and townsite laws of the United States, at the
price of Four Dollars and Fifty Cents per acre, which lands were

opened by Proclamation of June 2, 1904 (33 Stats., 2368, 2372),
provides that when in the judgment of the President no more of the
lands can be disposed of at the said price, he may by proclamation, sell the remaining lands uder such. laws, at such price and upon such
terms as he may deem best for all interests concerned.
And, Whereas, it appears that such tracts of said lands now remaining undisposed of, are small in acreage, or hilly and stony and cannot

-

be disposed of at the price named:

Now, Therefore, I, Theodore Roosevelt, President of the United
States, by virtue of the authority in me vested by said act of April
27, 1904, do hereby declare and make known that such of said lands
as are unreserved and undisposed of shall on and after date hereof
be subject to disposition under the general provisions of the homestead, townsite laws and of See. 2455, R.

S., as amended by act of

Congress, approved June 27, 1906 (34 Stats., 517), at the price of not
less than Two Dollars and Fifty Cents per acre in cash payable at date
of final proof upon entries made under the homestead and townsite
laws and at time of sale under Sec. 2455, amended. In addition,
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entrymen must pay the same fees and conmnissions now required by
said laws where the price of land is One Dollar and Twenty Five
Cents per acre.
In witness whereof, I have bereunto set my hand and caused the
seal of the United States to be affixed.
Done at the City of Washington this 8th day of June, in the year
of our Lord one thousand nine hundred and seven, and of the Independence of the United States the one hundred and thirty-first.
[SEAL.]

THEODORE ROOSEVELT.

.

By the President:
ELIHI; ROOT,
Secretary of State.

DEVILS LAKE INDIAN RESERVATION-DISPOSAL

OF REMAINING LANDS.

CI RCULAR.
DEPARTMENT OF THE INTERIOR,
GENERAL LAND OFFIcE,

l 1 ashington, D. C., June. 28, 1907.
Register and Receiver, Devils Lake, North Dakota.
GENTLEiEN: I inclose you copy of the proclamation of the President dated June 8, 1907, providing that such of the lands in the
former Devils Lake Indian reservation as were unreserved and undisposed of at the date of said proclamation shall on and thereafter be
subject to disposition under the general provisions of the homestead
and townsite laws and of section 2455, R. S., as amended by the act
of Congress approved June 27, 1906 (34 Stat., 517), at a price of not
less than $2.50 per acre, cash, in addition to the usual fees.
The 3rd proviso to section 4, act of April 27, 1904 (33 Stat., 319),
in regard to the Idisposal of said reservation, reads as follows:
That the lands embraced within such canceled entry shall, after the cancella
tion of such entry be subject to entry under the provisions of the homestead
law at four dollars and fifty cents per acre up to and until provision may be
made for the disposition of said land by proclamation of. the President as
hereinafter provided.

You will be governed accordingly in disposing of the "remaining"
llands in said reservation.
Very respectfully,
FRED DENNETT,
Acting Cornmissione?.
ELFERS V. KNAUFF.

Motion for review of departmental decision of April 30, 1907, 35
L. D., 524, dened by Acting Secretary W7oodruff, June 29, 1907.
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-INDIAN ,A:ND-ALLOTMENT-CONDEMNATION-PAT-NNT-ACT
MARCH 3, 1901.

OF

INSTRUCTIONS.:
A decree of condemnation by a court of competent jurisdiction, in proceedings
under the act of March 3, 1901, which provides for condemnation for
public purposes of lands allotted in severalty to Indians, has the effect to
vest title in fee, and the issuance of patent to the Indian allottee for the
land covered by the decree is not necessary.

Acting Secretary Woodruff to the Commissioner of the General Land
(C. J. G.)
Offce, June 29, 1907.
(S. V. P.)
June 22, 1907, your office requested instructions in the matter of
issuing trust patents on certain Indian allotments made under the

general allotment act in the Susanville, California, land district, the
lands covered by said: allotments having been in whole or in part con-

demned for public uses under the act of March 3, 1901 (31 Stat., 1058,
1084), which provides:
That lands allotted in severalty to Indians may be condemned for any public
purpose under the laws of the State or Territory where located in the same
manner as land owned in fee may be condemned, and the money awarded as
damages shall be paid to the allottee.

It appears that under this provision of law final order and decree
of condemnation for a public use were rendered by the Superior
Court of Plumas County, California, against certain enumerated:
Indian allotments, in favor of the Western PoWer Company, said
decree vesting in said company fee-simple title to certain lands
described and embraced in said allotments.a
The allotments in question, with others, were approved by the
Department February 24, 1897, and your office was authorized September 24, 1898, to suspend the same for investigation. April 22;
1907, the Department directed your office to issue patents on allallotments theretofore approved against which no specific charges*
had been filed. This is apparently the basis for bringing up the
matter at this time, as neither the allottee nor the company has seemingly requested the issuance of trust patents, or raised any question in
the premises. Your office concludes:
I am of opinion that Congress did not intend by the act above quoted to
authorize the conveyance by condemnatory proceedings of any greater title
than that possessed by the Indian allottee. It therefore seems necessary to
now issue patent in trust, under the 5th section of the act of February 8, 1887
(24 Stats., 388), as amended by the act of May 5, 1906 (34 Stats., 182), to the
Indian allottees in question, including the lands which have been so condemned.

The Department does not concur in this view.. The condemnation
proceedings and decree of the court, the same being in all respects
regular and complete under the laws of the State, in pursuance of
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said act of March 3, 1901, took these allotments, or the'portions
thereof appropriated, out of the category of those upon which patents
wvere directed by the Department tobe issued, just as effectually as if
the allottees had in the meantime relinquished their allotments and
the same had been canceled. The decree of the court vested fee
simple title in the company, leaving nothing in the allottees upon
which to issue patents. No further action by the Department is
necessary or required, as to those allotments and parts of allotments
thus appropriated. These cases can be closed by making proper
notations upon the records of your office in accordance with the
-decree of the court.
LANDS WITHDRAWN UNDER RECLAIMATION ACT-APPLICATION TO
ENTER-SETTLEMENT RIGHTS.

CHARLES

G.

CAIASLE.

such right is acquired against the government, by the. mere tender of an
application- to enter public land as entitles the applicant to even equitable
consideration where interests-of the government intervene.
The practice of designating certain of the withdrawals made under the act of
June 17, 1902, as " temporary " discontinued.
Directions given that all uncompleted applications pending at the time of withdrawal of, lauds -for use in the construction and- operation of irrigation
ivorks, or of lands susceptible of irrigation thereunder, be rejected or disregarded, except that homestead entries may be allowed for lands susceptible
of irrigation, subject to the conditions and linitations of the act of June 17,

.No

1902.

Where the application is based upon actual settlement preceding withdrawal,
* notice thereof should be given the Reclamation Service and favorable consideration made contingent upon the exclusion of the land from the withdrawal.
Mercer v. Buford Townsite, 35 L. D., 119; overruled.

Acting Seeretary IVoodruf to te Commissioner of the. GeneralLand
(S. V. P.)
offce, June 29,-1907.
(E. O. P.)
Charles G. Carlisle has filed a motion for re-review of departmental decision of April 21, 1906, motion for review of which was
denied August 25, 1906 [unreported]. The decision complained of
affirmed the action of your office in rejecting Carlisle's homestead
application for the SW. 4, Sec. 12, T. 152 N., R.103 W., Minot land
district, North Dakota.
Carlisle made settlement on the land about May 1, 1903, which
settlement-heihas. since maintainec. Plat-:of survey of the land was
filed in the local -office July 15, 1903. October 10, following, the
application under consideration was presented but no action was
taken thereon because one forty-acre tract covered thereby was
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included in the prior application of one Bostrom to make second
homestead entry. This impediment to the allowance of Carlisle's
application, as presented, was removed January 16, 1905.. January
20, 1905, the, entire tract applied for, with other lands was withV
drawn for use in connection withthe, Buford-Trenton irrigation
project, Carlisle's application not having been yet permitted to go of
record. Said withdrawal was made upon the recommendation of
the Director of the Geological Survey that certain described lands,
"excepting any tracts the title to which has passed out of the United
States, be withdrawn from public entry for irrigation works under
the first form of withdrawal, as provided by section 3 of the act of
June 17, 1902 (32 Stat., 388).' Your office was, however, directed to
"temporarily withdraw from any form of disposition-whatever the
lands within the areas described," and thelwithdrawal ordered thereunder constitutes the basis for the action heretofore taken.
The motion under consideration is based entirely-upon the recent
decision of this Department in the case of Mercer V. Buford Townsite
(35 L. D., 119), wherein a pending homestead application at the date
-of the withdrawal here under consideration was directed to be allowed
upon the theory that this withdrawal was a temporary withdrawal
resting alone upon executive action not specifically directed by the'
statute, and, for that reason, should not be- construed as affecting
inchoate .rights, and if said decision is to be adhered to the motion
under consideration must be granted for the cases are in all important
particulars the same.
In order to remove any apparent conflict and to provide for a
uniform rule in the matter of disposing of applications in conflict
with the different classes of withdrawals made under the reclhmation
act, the designation of any of these withdrawals as temporary will be
discontinued.
They are made in furtherance of the act' and to accoinpli±h the
same end whether they be of lands susceptible of irrigation or for use
in the construction and operation of the works, and while the effect
of the two classes of withdrawals is different, that is, those. made for
use in construction and operation of the works exclude all forms- of
entry, and those made of lands susceptible of irrigation yet remain
open to homestead entry, subject to the limitations named in the act,
when ordered they should have immediate operation. As against
other claimants under the land laws the rights of a mere applicant.
are respected as of the date the application is filed, if the party is
shown to be qualified and the land is then subject to such application,
and it is in this sense that the application is considered as the equivalent of an entry, but because thereof the erroneous conclusion seems
to have been reached in Mercer v. Buford Townsite, supra, that rights
are secured by the proffer-of such- an application wliich- the govern-
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ment is bound to respect. Upon further consideration of the matter,
however, it is believed that no such right is acquired as against the
government by the mere tender of an application to enter public landas entitles the party to even equitable consideration where interests.
of the governent intervene.
It is therefore directed that all uncompleted applications pending
at the time of withdrawal of the lands for use in the construction
and operation of irrigation works or of lands susceptible of irrigation be rejected or disregarded, except that'homestead entries may
continue to be allowed for lands susceptible of irrigation, subject to
the conditions and limitations of the act of 1902, and as hereinafter
provided, where the application is based upon actual settlement
preceding the withdrawal.
In this connection I invite especial attention to that portion of the
instructions of October 12, 1905 (34 L. D., 159), wherein it was said:
Care must be taken to confine such withdrawals strictly to lands of the
character and class authorized to be withdrawn and not to ebrace lands of
one class in the vithdrawal of lands of the other class, nor to make any
unnecessary withdralwal of land, as far as it can be prevented.

To: this. point the claim of Carlisle has been considered as resting
alone upon his formal application, but an allegation of settlement
antedating the proffer of his application and of the withdrawal
does not present any legfal objection to withdrawal of the land. It
is not intended hereby to disregard his settlenlent or to refuse
allowance for improvements m ade thereunder, upon proper showing,
prior to the final ascertainnent of the particular lands needed for
use in the construction and operation of the works (Opinion 34 L. D.,
156), and in such case it might be advisable, before denying the
application, to advise the reclam-iation service thereof, to the end that
the tract may be eliminated from the vitldrawal, if not needed, at
once. Should the reclamation service report adversely to restoration, the settler might nevertheless continue in his use and occupation
thereof, so long as it does not interfere -withthe government use, until
it is finally ascertained that his land is actually needed. Should it
not be needed and, upon such final ascertainment be restored, he
will be flly Protected in his settlement. Even though is entrv
were allowed he could not complete his claim and receive a final
certificate during the period of withdrawal, and to deny him the
right to Blake entry of the land, pending its withdrawal, imposes
no particular hardship upon him nor deprives him of any substantial
right. Should his settlement be eventually disturbed by reason of
the actual use of the land by the government, he may, as before
stated, be paid for the damages he has sustained by reason of his
settlement and improvement prior thereto. He is not entitled to
claim lore.
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For the reasons herein given the motion under consideration is
denied, the decision, in the case of Mercer v. Buford To-wnsite, supra,
is hereby overruled and vacated, and all decisions or regulations in
conflict herewith will no longer be followed.

,MINING CLAi-VEIN OR LODE-IARBLE DEPOSITS.
HENDERSON ET AL.

. FULTON.

To determine whether lands containing a given niaeral deposit are of the
class subject to location and patent under the law applicable to vein or
lode claims, resort is to be had to the language of the statute, rather than
to definitions of the terms " vein," " lode," bnd " ledge," given by geologists
from a scientific viewpoint.
The statute is to be construed in the light of the prevailing and commonly
known use of the terms "vein," and "lode," as defined by ,miners-the
result of practical experience in mining, so as to avoid aiy limitation in
the application, of the-law wvhich a. scientific definition of the terms might
impose; and as well in the light of the general purpose and policy which
Congress had i view, namely, the protection of bona fide locators of the
mineral lands of the United States, and the development of the mineral
resources of the country.
A vein or lode, to be locatable and patentable under the mining laws, must
possess the elements of rock in place bearing one or more of the minerals
specified in the statute, or sonie other mineral that would be embraced
within the added words " other valuable deposits."
Minerals of the non-metallic as well as the metallic class, wherever found in
rock in place, are within the purview of the mining laws relating to veins
or lodes.
Marble which does not bear any of the minerals named in the statute, or any
other mineral substance of value, is not a deposit of the kind or character
contemplated by sections 2320 and 2322 of the Revised Statutes, as subject
to location and patent under the law applicable to vein or lode claims; but
may be located and patented under the law applicable to placer claims.

Acting Secretary T7oodru/f to the Commissioner of the General Land
(A. B. P.)
Offie, Jdne 29, 1907.
(S. V. P.)
May 27, 1903, the local officers at Los Angeles, California, allowed
Stephen E. Fulton to make entry of certain alleged mineral lands
described as the: "Alamo Consolidated Marble Mine,"' Survev No.
4025, consisting of three contiguous claims, located as vein or lode
clainis, and situated in Sec. 28, T. 7 N.; R. 2 W., S. B. M.
March 26, 1904, Walter J. Henderson and Herbert J.- Findley filed
a protest against the entry, on which a hearing- was ordered by your
office May 24,11904.
The charges of the protest relate chiefly to the character and value'
of the improvements claimed to support the entry proceedings. Considerable of the testimony introduced at the hearing, had in Decem-
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ber, 1904, however, relates to the character and extent of the alleged
-mineral deposits upon which the locations are based. This testimony
is to the effect that the lands embraced in the locations contain extensive and-valuable deposits of marble; that large quantities of marble
have been taken from one of the claims and sold for building purposes; that no known mineral of value other than marble exists in
the lands; and that the several locations were made for the marble
deposits only.
September 28, 1905, the local officers, upon the evidence relating to
the question of the improvemients, found for the entryman, and the
protestants appealed.
By decision of May 25, 1906, your office, after discussing at length
the entire evidence, held the expenditure in improvements to be insufficient for patent purposes, except as to the Alamo claim, and further
stated and held as follows:
An examination of the record, however, shows that the mining claims in question are valuable for deposits of marble which from the testimony and from the
whole record as it now stands appears to lie in beds and not in vein or lode
formation. It is nothing more than a quarry so far as can be seen from the
testimony and accordingly is not subject to purchase and entry under the lode
mining laws. It should have been located and entered as placer by legal subdivisions. For this reason the entry is illegal and you will advise the parties
that for this reason alone the entire entry will hate to be canceled.

The entryman has appealed to the Department. The appeal presents, amongst other matters, the question whether lands containing
deposits of marble, valuable for building purposes, may be located
and held, and patent therefor obtained, under the law relating to vein
or lode claims. This question is vital, and therefore of first importance.
The first general mining statute passed by Congress was the act of
July 6, 1866 (14 Stat., 251). Provision was made for locating,
working and holding, and obtaining patent for, any " vein or lode of
quartz, or other rock in place, bearing gold, silver, cinnabar, or
copper."
By the act of July 9, 1870 (16 Stat., 217, Sec. 12), it was provided
that claims usually called " placers,' including all forms of deposit,
excepting veins of quartz, or other rock in place, should be subject
to entry and patent under like circumstances aid conditions, and upon
similar proceedings, as were provided for vein or lode claims.
B'r the act of May 10, 1872 (17 Stat., 91), the ternis of the act of
1866 were enlarged in their scope. Lead and tin were included
amongst the specifically-nientioned minerals, and the words " other
valuable deposits "were added. -The act also contains, amongst other
provisions not in the act of 1866, certain requirements as to the manner of locating vein or lode claims, as to the length and width of the
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locations, and as to parallelism of the ed lines; and it is declared
that no location shall be made until the discovery of a vein or lode
within the limits thereof. Rights under the location are enlarged
so as to embrace not only the located vein or lode, as under the act of
1866, but in addition thereto, the exclusive right to the possession of
the surface within the lines of the location, and to call veins, lodes,
and ledges, throughout their entire depth, which apex within such,
surface lines. It is further provided that patent mnay be obtained
for a vein or lode within the boundaries of a placer claim by the
owner of such vein or lode, whether he be the owner of the placer
claim or not.
These provisions are all incorporated in the Revised Statutes, and,
so far as need be here set out, are contained in the following sections:
SEc. 2320, Mining-claims upon veins or lodes of quartz or other rock in place
bearing gold, silver, cinnabar, lead, tin, copper, or other valuable deposits,
heretofore located, shall be governed as to length along the vein or lode by the
customs, regulations, and laws in force at the date of their location. A mining
claim located after the tenth day of May, eighteen hundred and seventy-two,
whether located by one or miore persons, may equal, but shall not exceed, one
thousand five hundred feet in length along the vein or lode; but no location of
a mining claim shall be made until the discovery of the vein or lode within the
limits of the claim located. No claim shall exceed more than three hundred
feet on each side of the middle of the vein at the surface, nor shall any claim
be limited by any mining regulation to less than twenty-five feet on each side
of the middle of the vein at the surface, except where adverse rights existing on
the tenth day of May, eighteen hundred and seventy-two, render such limitation necessary. The end lines of each claim shall be parallel to each other.
SEc. 2322. The locators of all mining locations heretofore made or which shall
hereafter be made, on any mineral vein, lode, or ledge, situated on the public
domain, their heirs and assigns, where no adverse claim exists on the tenth day
of May, eighteen hundred and seventy-two, so long as they comply with the laws
of the United States, and with State, Territorial, and local regulations not in
conflict with the laws of the United States governing their possessory title,
shall have the exclusive right of possession and enjoymient of all the surface
included within the lines of their locations, and of all veins, lodes, and ledges
throughout their entire depth, the top or apex of which lies inside of such
surface lines extended downward vertically, although such veins, lodes, or
ledges, may so far depart from a perpendicular in their course downward as
to extend outside the vertical side lines of such surface locations. But their
right of possession to such outside parts of such veins or ledges shall be confined
to such portions thereof as lie within vertical planes drawn' downward as
above described, through the end lines of their locations, so continued in their
own direction that such planes will intersect such exterior parts of such veins
or ledges. And nothing in this section shall authorize the locator or possessor
of a vein or lode which extends in its doVnwvard course beyond the vertical lines
of his claim to enter upon the surface of a claim owned or possessed by another.
SEc. 2329. Claims usually called
placers," including all forms of deposit,
excepting veins of quartz, or other rock in place, shall be subject to entry and
patent, under like circumstances and conditions, and upon similar proceedings,
as are provided for vein or lode claims; but where the lands have been pre-
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viously -surveyed by the United States, the entry in its exterior limits shall
conform to the legal subdivisions of the public, lands.
SEC. 2333. Where the same person, association, or corporation, is in possession of a placer-claim, and also a vein or lode included within the boundaries
thereof, application shall be made for a patent for the placer-claim, with the
statement that it includes such vein or lode, and i such case a patent shall
issue for the placer-claim, subject to the provisions of this chapter, including
such vein or lode, upon the payment of five dollars per acre for such vein or
lode claim, and tenty-five feet of surface on each side thereof. The reimainder of the placer-claim, or any placer claim not embracing any vein or
lode-claim, shall be paid for at the rate of two dollars and fifty cents per acre,
together with all costs of proceedings; and where a vein or lode, such as is
described in section twenty-three hundred and twenty, is known to exist within
the boundaries of a placer-claim, an application for a patent for such placerclaim wvbhichdoes--not includean application_for the vein or lode claim shall
be construed as a conclusive declaration that the claimant of the placer-claim
has no right of possession of the vein or lode claim; but where the existence
of a vein or lode in a placer-claim is not known, a patent for the placer-claim
shall convey all valuable mineral and other deposits within the boundaries
thereof.

From this resume of the legislation on the subject, it clearly
,appears that Congress, in providing for the use, occupancy, and
sale of the mineral lands of the United States (other than coal
lands: Sees. 2347-2352, Revised Statutes, and salt lands prior to
the act of January 31, 1901, 31 Stat., 45; Morton v. Nebraska, 21
Wall., 660), has divided such lands into two distinct classes, namely:
(1) Those which contain veins or lodes of quartz or other rock
in place bearing mineral of value, of any kind or character that
may be found in rock in place;
(2) Those containing what are usually called placers, including all
forms of deposit, of whatever kind or nature, other than the deposits
described in the first class.
It is also apparent that Congress had in mind and fullv recognized, what experience had theretofore abundantly shown, that
these two classes of mineral deposits are so different in their character and formation, and so completely separate and distinct from
each other, that even when found to exist in the same superficial
area, they may be located and held by different persons, and patented accordingly (Sec. 2333). This principle has been recognized
and followed in both judicial and departmental decisions (Reynolds
'V. Iron Silver Mining Company, 116 U. S., 687, 695-7; Aurora Lode
v. Bulger Hill and Nugget Gulch Placer, 23 L. D., 95, 99-100;
Daphne Lode Claim, 32 L. D., 513; Jaw Bone Lode v. Damon
Placer, 34 L. D., 72).
The question here is whether the deposits of marble shown 'to exist,
in the several. locations of the so-called "Alamo Consolidated Marble
Mine," are within the first or the second class. If within the first,
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the locations were rightly and lawfully made. If not within. the
first class, they necessarily fall within the second, and the locations
are unlawful and the entry can not stand.
The question as to what constitutes a vein or lode within the meaning of the legislation referred to has been, in various forms ad
under varying conditions, frequently before the courts. The first
case of importance on the subject is that of Eureka Consolidated
Mining Company v. Richmond Mining Company, commonly known
as the Eureka Case, decided in 1877, by the Circuit Court for the
District of Nevada (4 Sawyer, 302, 310-312).. In the course of its
opinion, by Justice Field (sitting at Circuit), te court said:
The act of 1866 provided for the acquisition of a patent by any person orassociation of persons claiming " a vein or lode of quartz, or other rock in place,
bearing gold,. silver, cinnabar or copper." The act of 1872 speaks of veins or
lodes of quartz or other rock in place, bearing similar metals or ores. Any
definition of the term should, therefore, be sufficiently broad to embrace deposits
of the several metals or ores here mentioned. In the construction of statutes.
general terms must receive that interpretation which will include all the instances enumerated as comprehended by them. The definition of a lode given
by geologists is, that of a fissure in the earth's crust filled with mineral matter,
ineral matter containing ores in fisor more accurately, as aggregations of
sures. (See Van Cotta's Treatise on' Ore Deposits, Prine's Translation, 26.)
But miners used the term before geologists attempted to give it a definition.

The court quoted with approval from the testimony of one of the
expert witnesses in the case, who was for many years in the service
of the general goverumert as Commissioner of Mining Statistics, as
follows:
The miners made the definition first. As used by miners, before being defined
by any authority, the term lode simply meant that formation by which the
miner could be led or guided; it is an alteration .of the verb lead; and whatever
the miner could follow, expecting to find ore, was his lode. Some formation
within which he could find ore, and out of which he could not expect to find
ore, was his lode.

It was then further said:
Cinnabar is not found in any fissure of the earth's crust, or in any lode, as
defined by geologists, yet the acts of Congress speak, as already seen, of lodes
of quartz, or rock in place, bearing cinnabar. Any definition of lode, as there
used, which did not embrace deposits of cinnabar, would be as defective as if
it did- not embrace deposits of gold or silver. The definition must apply to
deposits of all the metals named, if it apply to a deposit of any one of them.
Those acts were not drawn by geologists or for geologists; they were notframed in the interests of science, and consequently with scientific accuracy in
the use of terms. They were framed- for the protection of miners in the claims
which they had. located and' developed, and should receive such a construction
as will carry out this purpose. The use of the terms vein and lode in connection with each other in the act of IS66, and their use in connection with the
term ledge in the act of 1872, would seem to indicate that it was the object
'of the legislator to avoid any limitation in the application of the acts, which a
scientific definition of any one of these terms might impose.
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It is difficult to give any definition of the term as understood and used in
the acts of Congress, which will not be open to criticism. A fissure in the
earth's crust, an opening in its rocks and strata made by some force of nature,
in which 'the mineral is deposited, would seem to be essential to the definition
of a lode, in the judgment of geologists. But to the practical miner the fissure
and its walls are only of importance as indicating the boundaries within which
he may look for and reasonably expect to find the ore he seeks. A continuous
body of mineralized rock lying within any other well-defined boundaries of the
earth's surface and under it, would equally constitute, in his ees, a lode.
We are of opinion, therefore, that the term as used in the acts of Congress is
applicable to any zone or belt of mineralized rock lying within boundaries
clearly separating it from the neighboring rock.

In the case of Iron Silver Mining Company v. Cheesman (decided
in 1885, 116 U. S., 529, 533-534), the Supreme Court, speaking on
the same subject, said:
What constitutes a lode or vein of mineral matter has been no easy thing to
define. In this court no clear definition has been given. On' the circuit it
has been often attempted. Mr. Justice 'Field, in the Eureca Case, 4 Sawyer,

302, 311, shows that the word is not avays used in the same sense by scientific
works on geology and mineralogy, and by those engaged in the actual working
of mines.

After quoting the definition given in the Eureka Case, the court
further said:
This definition has received repeated commendation in other ases, especially
in Stevens v. Willomas, 1 McCrary, 480, 488, where a shorter definition by Judge
Hallett, of the Colorado Circuit Court, is also approved, to wit: "In general
it may be said that a lode or vein is a body of mineral, or mineral body of
rock, within defined boundaries, in the general mass of the mountain."

'United States v. Iron Silver Mining Company (128 U. S., 673),
involved a construction of section 2333 relating to veins or lodes
within placer -claims. Referring specially to that section and to
section 2329 in connection there-with, the court, after defining the term
"placer claim" as commonly used, said:
By " veins or lodes," as here used, are meant lines or aggregations of metal
embedded in quartz or other rock in place. The terms are found together in
the statutes, and both are intended to indicate the presence of metal in rock.
Yet a lode may and often does contain more than one vein. In Iron Silver
Mining Co. v. Cheesman, 116 U. S., 529, 533, a definition of a lode is given, so
far as it is practicable to define it with accuracy, and it is not necessary to
repeat it. What is important here is, that the amount of land which may be
taken up as a placer claim and the amount as a lode claim, and the price per
acre to be paid tothe government in the two cases, when patents are obtained,
are different. And the rights conferred by the respective patents, and the
conditions upon which they are held, are also different. Rev. Stat. Secs. 2320,
2322, 2333;' Smelthig Co. v. Kemp, 104 U. S., 636, 51; Iron Silver Mining Co. v.
Reynolds, 124 U. S., 374.

In the case of Jupiter Mining Company v. Bodie. Consolidated
'80-voL

35-06 Ar-42

658

DECISIONS

RELATING TO THE PUBLIC LANDS.

Mining Company (11 Fed. Rep., 666,
District of California, speaking of
which declares that " no location of
LiutiI the discovery of a vein or lode
l6cated," said:

675), the: Circuit-Court for the
the provision in section 2320
a mining claim shall be made
within the limits of the claim

A vein or lode authorized to be located is a seam or fissure in the earth's crust
filled with quartz, or with some other kind of rock, in place, carrying gold, silver,
or other valuable mineral deposits named in the statute.

See also North Noonday Mining Co. . Orient Mining Co. (1 Fed.
Rep., 522).

In Book v. Justice Mining Company (58 Fed. Rep., 106, 120-127),
the Circuit Court for the District of Nevada, speaking through
Judge Hawley, said:
This statute was intended to be liberal and broad enough to apply to any
kind of a lode or vein of quartz or other rock bearing iineral, in whatever
kind, character, or formation the mineral might be found. It should be so construed as to protect locators of mining claims, who have discovered rock in
place, bearing any -of the precious metals named therein, sufficient to justify
the locators in expending their time and money in prospecting and developing
the ground located. It must be borne in mind that the veins-1and lodes are
not always of the same character. In some miniing districts the veins, lodes,
and ore deposits are so well and clearly defined as to avoid any questions
being raised. In other localities the mineral is found in seams, narrow crevices,
cracks, or fissures in the earth, the precise extent and character of which
cannot be fully ascertained until extensive explorations are made, and the
continuity of the ore and existence of the rock in place, bearing mineral, is
established . . . . When the locator finds rock in place, containing mineral, he
has made a discovery, within the meaning of the statute, whether the rock or
earth is rich or poor, whether it assays high or low. It is the finding of the
mineral in the rock in place, as distinguished from float rock, that constitutes the
discovery, and warrants the prospector in making a location of a mining claim.
*

*

*

*

.

*

*

Various courts have at different times given a definition of what constitutes
a vein or lode, within the meaning of the act'of Congress; but the definitions
'that hate been given, as a general rule, apply to the peculiar character and
formation of the ore deposits or vein matter, and of the country rock, In the
particular district where the claims are located. There is no conflict in the
decisions; but the result is that some definitions have been given in some of
the states that are not deemed applicable to the conditions and surroundings
of mining districts in other states, or other districts in the same state.

After stating that the definitions of a vein or lode, as given in the
authorities, are instructive, and worthy of consideration, the court

further says that the application of such definitions to any given case
must be determined by reference to the special facts which existed
in the particular mining district where the veins or lodes under consideration, were located, in connection with the facts of the cased
before the court.
In the case of Migeon v. Montana Central Railway Company (7
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Fed. Rep., 249, 254-5), Judge Hawley, sitting as circuit judge, stated
and held as follows:
There are four classes of cases where the courts have been called upon to
determine what constitutes a lode or vein within the intent and meaning of
different sections of the Revised Statutes: (1) Between miners who have
located claims on the same lode, under the provisions of section 2320; (2)
between placer and lode claimants, under the provisions of section 2333; (3)
between mineral claimants and parties holding town-site patents to the same
ground; (4) between mineral and agricultural claimants of the same land.
The mining laws of the United States were drafted for the purpose of protecting the bona fide locators of mining ground, and at the same time to make
necessary provision as to the rights of agriculturists and claimants of town-site
lands. The object of each section, and of the.whole policy of the entire statute,
should not be overlooked. The particular character of each case necessarily
determines the rights of the respective parties, and Must be kept constantly in
view, in order to enable the court to arrive at a correct conclusion. What is
said in one character of cases may or may not be applicable in the other.
Whatever variance, if any, may be found in the views expressed in the different decisions touching these questions arises from the difference in the facts
and a difference in the character of the cases, and the advanced knowledge
which experience in the trial of the different kinds of cases brings to the court.

The views thus expressed were restated by the same judge (again
sitting as circuit judge), in the case of Shoshone Minillg Company .,
Butter (87 Fed. Rep., 801, 807).
In Hayes et at. v. Lavagnino (1898; 53 Pac. Rep., 1029), the
supreme court of Utah, upon a somewhat extended discussion of te
subject and the citation of numerous authorities, stated its conclusioi
in the syllabus prepared by it, as follows:
.

In practical: mining, the terms " vein " and lode apply to all deposits of
mineralized matter within any zone or belt of mineralized rock separated from
the neighboring rock by well-defined boundaries, and the discoverer of such a
deposit may locate it as a vein or lode. In this sense, these terms vere em..ployed in the several acts of Congress relating to mining locations.

-

In Beals va.Cone (1900; 6 Pac. Rep., 948, 952-953), the supreme
court of Colorado said:
Many definitions of veins have been given, varying according to the facts
under consideration. The term is not susceptible of an arbitrary definition,
applicable to every case; It must be controlled in a measure, at least, by the
conditions of locality and deposit Cheesman v. Shreeve (C. C.) 40 Fed. 787,
The distinguishing feature between a vein and the formation enclosing it may
be visible. It must have boundaries, but it is not necessary that they be seen.
Their existence may be determined by assay and analysis. Id.; Hyman v.
Wheeler (C. C.) 29 Fed. 347;
ining Co. v. Cheesman 116 U. S. 529, 6 Sup. Ct
481, 29 L. Ed. 712. The controlling characteristic of a vein is a continuous body
of-mineral-bearing rock in place, in the general mass of the surrounding formation. If it possess these requisites, and carry. nineral in appreciable quantities, it is a mineral-bearing vein, within the eahnug of the law, even thougli
its boundaries may not have been ascertained.
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The views expressed by text writers on the subject are also important, and should be here stated.
Lindley, in his work on Mines, discusses the subject at length and
<cites many authorities (Vol. I, Secs. 286 to 301, inclusive, and Secs.
322 and 323). At page 582 (Sec. 323) he says:
The act of July 26, 1866, provided for the acquisition of title to veins or
lodes of quartz or other rock in place bearing gold, silver, cinnabar, or copper.
By necessary intendinent it excluded all other classes of metallic substances
as wel as all which were ;no-ietalliferous. The placer law of July 9, 1870.
extended the right of entry and patent " to claims usually called 'placers,'
including all forms of deposit, excepting veins of quartz or other rock in place."
The act of May 10, 1872, provided in terms for the appropriation of lands
containing veins or lodes of quartz or Other rock in place bearing gold, silver,
cinnabar, lead, tin, copper, or other velunable deposits.
This is preserved in the Revised Statutes, which also contain the provisions
of the placer law of 1870, heretofore referred to. Therefore, under the existing
law we find the classification to be as follows(1) Lands containing veins or lodes of quartz or other rock in place bearing
gold, silver, cinnabar, lead, tin, copper, or other valuable deposits;
(2) Claims usually called "placers." including all forms of deposit, excepting
veins of quartz or other rock in place.

In another part of his work, after stating that to determine the
proper manner of appropriating public lands containing valuable
mineral deposits it is necessary first to determine whether or not the
deposits are found in veins or lodes of quartz or other rock in place,
and that if so found the method of appropriation differs from that
applicable to other deposits, and that the nature and extent of the
rights conferred also differ, the author further says (Sec. 299),:
A vein, or lode, is necessarily " in place." The condition of being " in place"
is one of its essential attributes. The term " quartz or other rock in place,"
as used in section twenty-three hundred and twenty of the Revised Statutes,
refers to its constituent elements, or the " filing " of veins and lodes. Experience
has shown that mineral substances- in veins, or lodes, are not always found in
quartz. Sometimes the vein material is composed mainly of the same charactelt
of rock as the inclosing -alls-the occurrence of mineral being in the form of
impregnations penetrating the country rock, or the mineral may be but a
replacement of the original rocks. So the statute recognizing that while the
material of most veins consists of quartz, yet, as this is not universally true,
the alternative, " or other rock in place," was introduced. As quartz in a
vein is rock in place. the statute would hat e been equally as comprehensive
if instead of saying "veins, or lodes, of quartz or other rock in place," it had
simply said " veins, or lodes, of rock in place."

In Snyder on Mines, after a brief discussion of the subject, and
after observing that, no general definition controlling in all cases can
be given, that author epitomizes his views as to what lands may be
located as vein or lode claims, and hat as placer claims, as follows

(p.307):
First. That any lode, vein or deposit of rock in place between defined or
definable, boundaries contaiping any of the precious or economic metals or min-
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erals, excepting coal, whethewtimetallic or non-metallic, should be held to be and
is locatable and patentable as a lode claim.
Second. That placer includes all forms of mineral or metal-bearing earth not
comprehended by the term " rock in place," and that it is again subdivided
into(a) Gold-bearing gravel or placer, whether it be found in gravel beds, that is,
the beds of ancient rivers or glaciers, or whether it be in the slide or drift of
the mountain side or beneath the surface of a river, lake or sea.
(b) All other forms of valuable deposit of mineral or metal-bearing earth,
including all forms of building or other stone deposits. that are not within
defined boundaries, whether they are mineral or metal bearing, or classed as.
non-metallic or merely as building stone.

In Barringer & Adams on the Law of Mines and Mining, at pages
437-438, it is said:
Lode claims are described in the statute as "mining claims hpon veins or
lodes of quartz or other rock i place bearing gold, silver, cinnabar, -lead, copper, or other valuable deposits" (Rev. Stats. 2320), and as "mining locations
. . .on any mineral vein, lode, or ledge situated on the public domain" (Rev.
Stats. 2322). The primary requisite of such a claim, therefore, " is that it
shall be upon a lode or vein of nineral-bearing rock." The meaning of these
terms hence becomes of vital importance. The definitions thereof adopted by;
the courts ard not the definitions of the geologists. These words are used in the,
statutes in the signification which they convey, not to the scientific man, but to
tile practical miner.

A lode, therefore, in the above clauses means a body of mineral-bearing rock
lying within walls (which should be well defined,, but sometimes are not) ofneighboring rock, usually of a different kind, but sometimes of the same kind,
and extending longitudinally between those walls in a continuous zone or belt.
*

*

*

*

.

*

.

*

The only essential quality of the rock included within the boundaries is that
it must contain a trace of valuable mineral. It may be loose and friable, or
very hard. Still it is vein matter if it is inclosed within the country rock.
Thus the two essential elements of a lode are (a) the mineral-bearing rock,
which must be in place and have reasonable trend and continuity, and (b) the
reasonably distinct boundaries on each side of the same.

In Morrison's Mining Rights, pages 10, 153, it is said:
and the word " vein" are used indiscriminately in the
acts of Congress as well as in the popular language, to signify.the same thing.
In Bainbridge on Mines, the text, page 2, defines them in the same sentence:
The word "lode"

"A mineral lode or vein is a flattened mass of metallic or earthy matter, differing materially from the rocks or strata in which it occurs."
*

'

.*

*

*.

*

*

*

:

Whatever a miner would- follow with the expectation of finding ore, or similar

phrases, have been adopted. as a practical test of what is to be considered a
lode under the Act of Congress.-Eureka Co. v. Richmond Co., 9 3a1.R., 578;
Harrington v. Chambers, 1 Pac., 362. Any body or belt of mineralized rock is
a lode.-Book v. Justice Co., 58 Fed., 106; Shoshone Co. v. Rutter, 87 Fed., 801.
At page: 192 of the same work, in speaking of- the distinction
between lode and placer claims, the same author says:
But the U. S. Mining Acts make an arbitrary division of all minerals into
two classes, to wit: lodes and placers. All deposits of metallic minerals in place

I)
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,are called, when located, lode claims, and all deposits of other linerals, in place
or not in place, are placers;. Arbitrary as this division is, it is the only construetion allowable to the statute, was at once adopted by the Land Office and has
been followed by the Courts.-Gregory v. Pershbaker, 15 M. R., 602;

There are no reported departmental decisions which bear directly
on the question. As long ago as 1873, however, in a circular letter
issued to survevors-general and registers and receivers (Copp's U. S.
Mining Decisions, 316-310), Commissioner Drummond, of your office,
referring to the statutes relating both to vein or lode claims and to
placer claims, and observing the importance of a construction by the
land department of the phrase " veins or lodes of quartz or other rock
in place," to prevent mistakes in locating the two classes of minerals,
and stating that there vas no reason for supposing that the terms of
the lode statiite were employed in their strict geological signification,
held that " all lands wherein the mineral matter is contained in veins
or ledges, occupying the original habitat or location of the metal or
mineral, whether in true or false veins, in zones, i pockets, or in the
several other forms in which minerals are found in the original rock,
whether the gangue, or matrix, is disintegrated at the surface or not,
are embraced within the terms "veins or lodes of quartz, or other,
rock in place."
From these authorities,. and many others that might be cited, the
following propositions are fairly deducible:
(1) That to determine whether lands containing a given mineral
deposit are of the class subject to location and patent under the law
applicable to vein or lode claims, resort is to be had to the language
of the statute, rather than to definitions of the terms " vein," lode,"
and " ledge," given by geologists from a scientific viewpoint.
(2) That the statute is to be construed in the light of the prevailing and commonly known use of the terms " vein," and " lode'

as

defined by miners-the result of practical experience in mining, so
as to avoid any limitation in the application of the law which a
scientific definition of the terms might impose; and as well in the
light of the general purpose and policf which Congress had in view,
namely, the protection of bona ide locators of the mineral lands of
the United States, and the development of the mineral resources of
the country. The definitions by the courts are-not the definitions of
geologists; and the terms are to be considered as used in the signification which they convey to the practical miner, and not in the sense
generally used by the scientific man..
It may well be further stated, as a proposition equally supported
by the authorities, that the amount of land which may be located as
a vein or lode claim and the amount which may be located as a placer
claim, and the price per acre required to be paid to the Government
in the two cases when patents are obtained, and the rights conferred
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by the respective locations and patents, and the 'conditions upon
which such rights are held, differ so materially as to make the question whether mineral lands claimed in any given case belong to one
class or to the other, a matter of importance both to the Governmnent
and to the mining claimant. And, it is also true, mineral lands of
either class can not be lawfully located and patented except under
the provisions of the statute applicable to such class. Veins or lodes
imay be located and patented only under the law applicable to veins
or lodes. Deposits other than veins or lodes are subject to location
and patent only under the law applicable to placer claims.
Some of the authorities hold the view that only minerals of the
metallic class are within the statute relating to veins or lodes; but the
great wveight of authority is tie other way; and the Department is
of opinion that the latter is the better view. That the statute is
broad enough to embrace minerals of the non-metallic as well as the
* metallic class, wherever found in rock in place, was distinctly held,
after careful cohsideration and full discussion, in the case of Pacific
Coast Marble Company v. Northern Pacific Railroad Company (25
L. D., 233, 241-243). See also 1 Lindley on Mines, Secs. 86, 323- 1
Snyder on Mines, Sec. 337.
With practical unanimity the authorities are to the effect that to
constitute a vein or lode within the naning of the statute the mineral
deposit must be borne in rock in place. Mineral-bearing 'rock, in
place, or equivalent terms, are invariably used in defining what the
law contemplates as a vein or lode. " Quartz or other rock in place
bearing gold, silver," etc., are the terms used in the statute. 'T+O
distinct constituent 'elements of vein matter 'or substance are clearly
recognized as essential: the rock, and the mineral borne in the' rock.
To this extent, therefore, a general definition applicable to all cases
may be given, namely: that a vein or lode, to be locatable and patentable under the mining laws, must possess the elements of rock in
place beating' one or more of the minerals specified in the statute,
or some other mineral that would be embraced within the added words
" other valuable deposits."
That it has been difficult, if not impracticable, to give any broad
and general definition controlling as to all feattires and in all cases is
beyond doubt, but the difficulty has not been with respect to the terms
quartz or- other rock," but rather with respect to the term "in
place," as applied to a given deposit of mineral-bearing rock. As
to this feature of the statute the varying conditions existing in different States and mining districts have resulted in apparently inharmonious definitions by the courts. But there is\ no substantial conflict. The definitions are simply predicated upon different onditions, each upon the peculiar situation, formation, and boundaries ofthe ore deposits or vein m atter, in the particular mining district
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where the claims involved were located. The authorities recognize
that definitions have been given in some of the States and mining
districts that would not be applicable to conditions n other States or
mining districts.
Further than as above indicated it is not here necessary, nor is it
intended, to give any general definition of the terms under considertaion. In view of the authorities, and of the considerations alreadv
stated, the Department is clearly of opinion that the deposits of
marble in the claims in question are not vein or lode deposits within
the meaning of the statute, and that the lands embraced in the entry
are therefore not subject to location and patent under the provisions
applicable to vein or lode claims. This is not because the deposits
are'not " in vein or lode formation," as stated in your office decision,
but rather, or at least primarily, because the deposits are not of the
kind, or character, contemplated by sections 2320 and 2322. The
marble involved is not mineral-bearing rock in the sense of the statute.
There is no claim or contention that it contains even a trace of any
of the minerals named in the statute, or of any other mineral substance, distinct from the rock itself.
The lands can be located and patented, therefore, only under the
laws applicable to placer claims. As strengthening this view, and
as unmistakably showing the mind of Congress as to the nmanner of
obtaining title to lands containing valuable deposits of marble, or
building stone, it is important to refer to the act of August 4, 1892
(27 Stat., 348), wherein it is expressly declared that lands chiefly
valuable for building stone shall be subject to -entry "under the provisions of the law in relation to placer-mineral claims."
It would serve no useful purpose to pursue the subject further. It
is clear that the entry in question was unlawfully allowed and must
be canceled. This conclusion renders it unnecessary to consider any
other question raised by the appeal.
As modified by the views herein expressed, the decision of your
office on the one question considered is affirmed..

MINING LAVS AND REGUTLATIONS THEREUNDER.
CIRCULAR.

The circular of United States mining laws and regulations thereunder, approved July 26, 1901 (31 L. D., 453), reapproved for
reprinting in pamphlet form May 21, 1907, without substantial
change therein except the substitution of amended paragraphs 18,
37, 44, 90 and 147, and the insertion of legislation relating to mineral
lands enacted since the former approval of said circular.

:
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COAL-LAND LAWS AND REGULATIONS THEREUNDER.
CIRCULAR.
DEPARTMENT OF THE INTERIOR,
GENERAL LAND OFFICE,

iVashington, D. C., April 12, 1901.
The following coal-land laws relating to the public-land States
and Territories and to the district of Alaska, together with the rules
and regulations as now applicable, are herewith published for the
instruction of the local land officers and the information of intending
applicants. All rules and regulations heretofore issued under said
laws are hereby abrogated.

:

PART I.
TITLE XXXII, CHAPTER Six.
MINERAL LANDS AND MINING RESOURCES.

SEC. 2347. Every person above the age of twenty-one years, who is
-: : a citizen of the United States, or who has declared his Entry of coal
intention to become such, or any association of per- lands,
1878,

-

c

3279,March,
. 1,

17 p 607
sons severally qualified as above, shall, upon application to the register of the proper land office, have the right to enter,
by legal subdivisions, any quantity of vacant coal lands of the United
States not otherwise appropriated or reserved by competent authority
not exceeding one hundred and sixty acres to such individual person,
or three hundred and twenty acres to such association, upon payment
to the receiver of not less than ten dollars per acre for such lands
where the same shall be situated more than fifteen miles from any
completed railroad, and not less than twenty dollars per acre for such
lands as shall be within fifteen miles of such road.
SEC. 2348. Any person or association of persons severally qualified,
as above provided, who have opened and improved, or Preemption of
shall hereafter open and improve, any coal mine or coal lands. Ibid.,
mines upon the public lands, and shall be in actual s 2
possession of the same, shall be entitled to a preference right of entry,
uinder the preceding section, of the mines so opened and improved:
Provided, That when any association of not less than four persons,
severally qualified as above provided, shall have expended not less
than five thousand dollars in working and improving any such mine
or mines, such association may enter not exceeding six hundred and
forty acres, including such mining improvements.
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SEC. 2349. All claims under the preceding section must be prePreeptio clamssented to the register
Preemption claims
of coal land to be within sixty days after
presented
within
&c. and the commencement
days,
sixty

of the proper land district

the date of actual possession
of inprovements on the land,
by the filing of a declaratory statement therefor; but
ibid.,
~
: when the township plat is not on file at the date of such improvement,
filing must be made within sixty days from the receipt of such plat
at the district office; and where the improvements shall have been
made.prior to the expiration of three months from thd third day of
March, eighteen huIdred and seventy-three, sixty clays from the expiration of such three months shall be allowel for the filing of a
declaratory statement, and ho sale under the provisions of this section
shall be allowed until the expiration of six months from the third
* day of March, eighteen hundred and seventy-three.
SEC. 2350. The three preceding sections shall be held to authorize
Only

allowed.

oneentryonly

one entry by the same person or association of

Ibid., s. persons;

and no association of persons any member

of which shall have taken the benefit of such sections,
4.
:either as an individual or as a member of any other association, shall
enter or hold ant other lands.under the provisions thereof; and no
member of any association which shall have taken the benefit of such
sections shall enter or hold any other lands under their provisions;
and all persons claiming under section tenty-three hundred and
forty-eight shall be required to prove their respective rights and pay
for the lands filed upon within one year from the time prescribed for

filing their respective claims; and upon failure to file the proper
notice, or to pay for the land within the required period, the same
shall be subject to entry by any other qualified applicant.SEC. 2351. In case of conflicting claims upon coal-lands where the
improvements shall be commenced, after the third
.flictng claim, day of March, eighteen hundred and seventy-three,
priority of possession and improvement, followed by

proper filing and continued good faith, shall determine the preference-right to purchase. And also where improvements have already
been miade prior to the third day of March, eighteen hundred and
seventy-three, division of the land claimed may be made. by legal
subdlivisions, toilclude, as near as may be, the valuable improvements
*of the respective parties. The Commissioner of the General Land
Office is authorized to issue all needful rules and regulations for carrying into effect the provisions of this and the fourpreceding sections.
SEC. 2352. Nothing in the five preceding sections shall be construed
to destroy or impair any rights which may have atiRights reserved- tached prior to the third day of March, eighteen
Ibid., S. 6.
hulldred and seventy-three, or to authorize the sale of
lands valuable for mines of gold, silver, or copper.

DECISIONS RELATING TO THE PUBLIC LANDS.
-

f667

RULES AND REGULATIONS.

i The sale of coal lands is provided for(a) By ordinary cash entry under section 2347;
(b) By cash entry under a preference right to purchase acquired
by compliance with the provisions of section 2348.
2. Coal lands may be. entered only after survey and by legal subdivisions. The'lands must be vacant and unappropriated and must
contain workable deposits of coal and must not be valuable for mines
of gold, silver, or copper. Lands containing lignites are included
under the term " coal lands."
3. Entry by an individual may be -made only by a person above
the age of 21 years who is a citizen of the United States or has declared his intention to become such, and shall not embrace more than
160 acres. Entry by an association of persons may embrace 320
acres, -but each person composing the association must be qualified
as in the case of an individual entryman. A corporation is held to
be an association under the provisions of the coal-land law.
4. When an association of not less than four persons, severally
qualified as required in the case of an individual entryman, shall have
expended not less than $5,000 in working and improving a mine or
mines- of coal upon the public lands, such association may enter not
exceeding 640 acres, including such mining improvements.
5. But one entry of coal lands by any person or association of persons is allowed by the law. No person who, and no association any
member of which, either as an individual or as a member of an
association, shall have had the benefits of the law may enter or hold
any other coal lands thereunder. The right so to enter or hold is
exhausted whether an entry embraces in any instance the maximum
area allowed by the law or less; also by the acquisition of a preference right of entry unless sufficient cause for the abandonnent thereof
is shown. Assignment of a preference right of entry under section
2348, Revised Statutes, will not hereafter be recognized.
6. Information will be furnished registers and receivers by the
Commissioner of the General Land Office of the price at which all
coal lands in their respective districts will be offered. The local
land offices will from time to time be furnished with schedules and
maps (1) showing lands known to lie without ascertained coal areas
and open to entry under the general land laws, according to the
character of each particular tract; (2) showing lands known to
contain workable deposits of coal, whereon prices will be fixed
upon information derived from field examination; and (3) showing
lands containing coal of such character as may, from their location at a distance from transportation lines, be sold at the minimum
price fixed by the statute as hereinafter stated.
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Local land officers will. allow coal entries for lands in the first and
third classes at the minimum price fixed by the statute, and for those
in the second class at the prices stated in the schedules and maps
furnished them. Lands listed in classes 2 and 3 are subject to entry
under the coal-land laws only, unless shown by the applicant to be of
such character as to be subject to entry under some other law. For
those lands listed as of the first and third classes (when entered under
the coal-land laws) the price is not less than $10 per acre when
situated more than 15 miles from a completed railroad and $20 when
situated within 15 miles of a completed railroad; and where the lands
lie partly without such limit, the higher price must be paid for each
smallest legal subdivision the greater part of which lies within 15
miles of such railroad. The term "completed railroad " is construed
to mean a railroad actually constructed, eqlipped, and operating at
the date of entry. The distance is to be calculated from the point on
such railroad nearest the lands applied for, and the facts in each case
must be shown by the affidavit of the applicant, corroborated by the
affidavit of some disinterested credible person having actual knowledge thereof.
7. A preference right of entry accrues only where a person or association of persons, severally qualified, have opened and improved
a coal mine or mines upon the public lands and shall be in actual
possession thereof and not by the filing of a declaratory statement.
A perfunctory compliance with the law in this respect will not
suffice, but a mine or mines of coal must be in fact opened and improved on the land claimed.
There is no authority under which a coal mine upon public lands,
entry not having be made, may be worked and operated for profit
and sale of the coal, or beyond the opening and iprovilg
of the mine
as a condition precedent to a preference right under section 2348 of
the Revised Statutes. To preserve a preference right of entry specified in the statute the person or association of persons having acquired the same must present to the register of the proper land district, within sixty days from the date of actual possession and commencement of improvements upon the land, a declaratory statement,
therefor in all cases where the township plat has been filed. When
the township plat is not on file at the date of such improvement such
declaratory statement must be presented within sixty days from the
receipt of such plat at the district land office.
8. After entry has been allowed the local officers have no authority
to order a hearing or make further determination. with respect to it,
except upon instructions from the General Land Office. They will,
however, receive all protests against it and promptly forward them,
together with a statement of the facts shown by their records, for consideration and action.
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9. Prior to entry it is competent for the local officers to order a hearing on sufficient grounds set forth under oath by any protestant.
10. When it is sought to purchase otherwise than in the exercise of
a preference right the party will himself iake oath to Pie following
application, which must be presented to the register:
I,
, hereby apply, under the provisions of the Revised Statutes
of the United States relating to the sale of coal lands of the United States, to
quarter of section
, in township -of range
, in
the district of lands subject to sale at the land office at
, and containing
acres; and I solemnly swear that no portion of said tract is in the possession of any other party or parties who has or have commenced improvements
thereon for the development of coal; that I am twenty-one years of age; a
citizen of the United States (or have declared my intention to become a
citizen of the United States), and have never held, except or purchased
any lands under said act, either as an individual or as a member of an association; that I make this application in good faith for my own benefit, and not,
directly or indirectly, in whole or in part, in. behalf of any other person or
persons whomsoever; and I do further swear that I am well acquainted with
the character of said-described land, and with each and every legal subdivision
thereof; that my knowledge of said land is such as to enable me to testify
understandingly with regard thereto; that said land contains workable deposits
of coal; that there is not to my knowledge within the limits thereof any valuable vein or lode of quartz or other rock in place bearing gold, silver, or copper,
and that there is not within the limits of said land, to my. knowledge, any
valuable deposit of gold, silver, or copper. So help ne God.
purchase the-

11. Where a preference right of entry is sought to be preserved
the required declaratory statement must be substantially as follows:
I,
, do hereby declare my intention to purchase, in the exercise
of a preference right, under the provisions of the Revised Statutes of the
United States relating to the sale of the coal lands of the United States, the
quarter of section
of township
of range
, in the district of
the lands subject to sale at the district land office at
; and I do solemnly
swear that I am
years of age and a citizen of the United States (or have
declared ly intention to become a citizen of the Untted States) ; that I have
never, either as an individual or as a member of an association, held, except
or purchased any coal lands under the aforesaid provisions of the
Revised Statutes; that I was in possession of, and commenced improvements
on, said tract on the
day of
, A. D. 19-, and have ever since
remained in actual possession continuously; that I have opened and improved
a valuable mine of coal thereon, and have expended in labor and improvements
on said mine the sum of
dollars, the labor and imprevements being as
follows: (Here describe' the nature, and character of the improvements) ; and
I do furthermore solenly swear that I am well acquainted with the character
of said described land and with each and every legal subdivision thereof; that
my knovledge of said land is such as to enable me to testify understandingly
with regard thereto; that there is not, to my knowledge, within the limits
thereof any valuable vein or lode of quartz or other rock in place bearing gold,
silver, or copper, and that there is not within the limits of said land, to my
knowledge, any valuable deposit of gold, silver, or opper. -So help me God.

12. One year from and after the expiration of the period allowed
for. fililg' the declaratory statemient is given within which to make
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proof and payment; but the local officers will allow no party to make
final proof and payment except on special written notice to all others
who appear on their records as claimants to the same tract. No
notice will be given to parties whose declaratory statements have
expired by limitation under the law.
13. A declarant will not be permitted to file after the expiration of
the sixty days allowed nor to exercise a preference right of purchase
after the expiration of the year.
14. When it is sought to purchase, in the exercise of a preference
right, the applicant must himself make the following affidavit, which
must be presented to the register:
, claiming, under the provisions of the Revised Statutes of the
I,
United States relating to the sale of the coal lands of the United States, the
, in township
quarter of section
preference right to purchase the , hereby apply
, subject to sale at the district land office at
of range
to purchase and enter the same; and I do solemnly swear that I have not
, or purchased, either as an individual or as a
hitherto held, except
member of an association, any coal lands under the aforesaid provisions of the
law; that I have expended in developing coal mlines on said tract, in labor
dollars, the nature of such improvement
and improvements, the sum of
; that I am now in the actual possession of
being as follows:
said mines, and make the entry in good faith for my own benefit, and not,
directly or indirectly, in whole or in part, in behalf of any person or persons
whomsoever; and I do furthermore swear that I am well acquainted with the
character of said described land, and with each and every legal subdivision
thereof; that my knowledge of said land is such as to enable me to testify
understandingly with regard thereto; that said land contains workable deposits
of coal; that there is not, to my knowledge, within the limits thereof any
valuable vein cr lode of quartz or other rock in place bearing gold, silver, or
copper; and that there is not within the limits of said land, to my knowledge,
any valuable deposits of gold, silver, or copper. So help me God.

15. Where purchase and entry, whether in the exercise of a preference right or otherwise, is made by an association, each member
thereof must subscribe and swear to the application or affidavit, the
necessary chafiges being. made. to cover the joint possession and expenditure and the purchase and entry in their joint interest.
16. Each application, declaratory statement, and affidavit, forms
whereof are given above, must be verified before the register or
receiver in -the land district wherein the lands involved are situate.
Under this regulation no verification can be made outside of such
land district.
17. Upon the filing of an application to purchase coal lands under
the provisions of paragraphs 10 or 14 the applicafit will be required,
at his own expense, to publish a notice of said application in a newspaper nearest the, lands, to be designatedby the register,.for a period
of thirty days, during which time a similar notice must be posted in
the local land office' and in a conspicuous place on the land. The
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notice should describe the land applied for and state that the purpose
thereof is to allowA all persons claiming the land applied for, or desiring to show that the applicant's coal entry should not be allowed for
any reason, an opportunity to file . objections with the local land

offibers.
Publication must be made -sufficiently in advance to permit entry
within the year specified by the statute.
18. After the thirty days period of newspaper publication has
expired, the claimant will furnish from the office of publication a
sworn statement (including an attached copy of the published notice)
that the notice was published for the required period, giving the
first and last date of such publication, and his own affidavit, or that
of some credible person having personal knowledge of the fact,
showing that the notice aforesaid remained conspicuously posted
upon the land sought to be patented during said thirty days publication, giving the dates. The register shall certify to the fact that the
notice was posted in his office for the full period of thirty days, the
certificate to state distinctly when such posting was done and how
long continued, giving the dates. In no case shall entry be allowed
until the proofs specified have been filed.
19. Of the following forms, the one appropriate to the sections of
the Revised Statutes under which application is made should be used
for publication of all notices of application to enter coal lands:
Notice for publication.
COAL ENTRY.
(Sec. 2347, R. S.)

Land Office,
, 19-.
, State
, of
-, county of
Notice is hereby given that
, has this day filed in this office his application to pur(or Territory) of
of
chase, under the provisions .of section 2347, U. S. Revised Statutes, the , range-No.
toWnship'No.
section No. -,
Any and all persons claiming adversely the lands described, or desiring to
object for any reason to the sale thereof to applicant, should file their affidavits
of protest in this office on or before theday of
, 19-, otherwise the
application may be allowed.

Register.
Notice for publication.
COAL ENTRY.
(Sees. 2348-52, R. S.)

Notice is hereby given that
(or Territory) of.
, who, on the

, of
day of

Land Office,
,19-.
, State
, county of
,19-,
filed in this office
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of section No.-,
township No.
his coal declaratory statement for the
range No. -- , has this day filed in this office his application to purchase said
land under the provisions of sections 2348 to 2352, U. S. Revised Statutes.
Any and all persons claiming adversely the lands described, or desiring to
object for any reason to the entry thereof by -applicant, should file their affidavits
of protest in this office on or before the
day of
, 19-.Register.

20. When it is sought to purchase, either by ordinary cash entry or
in the exercise of a preference right, the register, if he finds the tract
applied for is vacant, surveyed, and unappropriated, and that the
claimant has complied with all the laws and regulations relating- to
the acquisition of coal lands, will so certify to the receiver, stating the
precribed purchase price, and the applicant must then pay the same.
21. The receiver will then issue to the purchaser a duplicate
receipt, and at the close of the month the register and receiver will
make returns of the sale to the General Land Office, whence, if the
proceedings are found to be regular, a patent will be issued; and on
surrender of the duplicate receipt sych patent will be delivered, at
the option of the patentee, either by the Commissioner at Washington
or by the register at the district land office.
22. An application for cash entry will be subject to any valid
adverse right which may have attached to the same land pursuant
to section 2348, Revised Statutes.
23. Qualified persons or associations who are lawfully in possession of tracts of coal lands which - are still unsurveyed may,
under sections 2401, 2402, and 2403, Revised Statutes, as amended bv
the act of August 20, 1894, apply to the surveyor-general for the
survey of the township or townships, or portions thereof, embracing
the lands claimed, to be specified as nearly as practicable. Each such
application must be accompanied by the affidavit of the applicant or
by --at; least two - co11petent persons,
applicants, duly
setting forth the qualifications of the former as claimant or claimants
of the land, the facts constituting their possession, the character
of the land, and such other facts in the case as are essential in that
,connection. If the surveyor-general approves the application he
will thereupon transmit it to the General Land Office with the affidavits and his report.
24. The " Rules of practice in cases before the United States district land offices, the General Land Office, and the Department of
the Interior " will, as far as applicable, govern all cases and proceedings arising under the statutes providing for the sale of coal
lands.
25. Local officers will report at the close of each month as " sales
of coal lands " all filings and entries in separate abstracts, cormiencing with No. I and thereafter proceeding consecutively in the
-orroborated
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order of their reception. Where a sries of numbers has already been
commenced by sale of coal lands they will continue the same without
change.
PART II.
COAL LANDS IN ALASKA.
[Act June 6, 1900 (31 Stat., 658):]

AN ACT To extend te coal-land lavs to the, district of Alaska.

Be it enacted by the Senate ad House of Representatives of the
United States of America in Congress assembled, That so much of
the public-land laws of the United States are hereby extended to
the district of Alaska as relate to coal lands, namely, sections twentythree hundred and forty-seven to twenty-three hundred and fifty-two,
inclusive, of the Revised Statutes.
[Act April 28, 1904 .3.3 Stat., 523).]
AN ACT To amend an act entitled "An act to extend the coal-land laws to the
district of Alaska," approved June sixth. nineteen hundred.

Be. it enacted by the Senate ad House of Representatives of the
United States of America in Congress assembled, That any person
or association of persons qualified to make entry under the coal-land
laws of the United States, who shall have opened or improved a
coal mine or coal mines on any of the unsurveyed public lands of
the United States in the district of Alaska, may locate theilands upon
which suchnmine or mines are situated, in rectangular tracts containing forty, eighty, or one hundred and sixty acres, with north and

south boundary lines run according to the true meridian, by marking
the four corners thereof with permanent monuments, so that the
boundaries thereof may be readily and easily traced. And all such
locators shall, within one year from the passage of this Act, or
within one year from making such location, file for record in the
recording district, and with the register and receiver of the land
district in which the lands are located or situated, a notice containing the nane or names of the locator or locators, the date of the
location, the description of the lands located, and a reference to
such natural objects or permanent monuments as will readily identify
the same.
SEC. 2. That such locator or locators, or their assigns, who are citizens of the United States, shall receive a patent to the lands located
by presenting, at any time within three years from the date of such
notice, to the register and receiver of the land district in which the
lands so located are situated an application therefor, accompanied by
a certified copy of a plat of survey and field notes thereof, made by
550-* oL 2a-O(i M-43
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a United States deputy surveyor or a United States mineral surveyor duly approved by the surveyor-general for the district of
Alaska, and a payment of the suIm of ten dollars per acre for the
lands applied for; but no such application shall be allowed until
after the applicant has caused a notice of the presentation thereof,
embracing a description of the lands, to have been published in a
newspaper in the district of Alaska published nearest the location of
the premises for a period of sixty days, and shall have caused copies
of such notice, .together with a certified copy of the official plat of
survey, to have been kept posted in a conspicuous place upon the land
applied for and in the land office for the district in which the lands
are located for a like period,.and until after he shall have furnished
proof of such publication and posting, and such other proof as is
required by the coal-land laws: Provided, That nothing herein contained shall be so construed as to authorize entries to be made or
title to be acquired to the shore of any navigable waters within said
district.
SEC. 3. That during such period of posting and publication, or
within six months thereafter, any person or association of persons
having or asserting any adverse interest or claim to the tract of land
or any part thereof sought to be purchased shall file in the land office
where such application is pending, under oath, an adverse claim, setting forth the nature and extent thereof, and such adverse claimant
shall, within sixty days after the filing of such adverse claim, begin
an action to quiet title in a court of competent jurisdiction within the
district of Alaska, and thereafter no patent shall issue for such claim
until the final adjudication of the rights of the parties, and such
patent shall then be issued in conformity with the final decree of such
court therein.
SEC. 4. That all the provisions of the coal-land laws of the United
States not in conflict with the provisions of this Act shall continue
and be in full force in the district of Alaska.
RULES

ANI)

REGULATIONS.

1. Persons or associations of persons locating or entering coal lands
in the district of Alaska under the provisions of the act of April 28,
1904 (33 Stat., 525), amendatory of the act of June 6, 1900 (31 Stat.,
658), are required to possess the qualifications of persons or associations making entry under the general coal-land laws of the United
States, and are subject to the same limitations.
2. The lands must be vacant and unappropriated, and must contain deposits of coal, and must not be valuable for mines of gold, silver, or copper. Lands containing lignites are included under the
term " coal lands."
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3. Entry by an individual may be made only by a person above
the age of 21 years, who is a citizen of the United States, and shall
not embrace more than 160 acres. Entry by an association of persons may embrace 320 acres, but each person composing the asociation must be qualified as in the case of an individual entryman. A
corporation is held to be an association under the provisions of the
coal-land law.
4. When an association of not less than four persons, severally
qualified as required in the case of an individual entryman, shall
have expended not less than $tj,000 in working and improving a mine
or mines of coal upon the public lands, such association may enter
not exceeding 640 acres, including such mining improvements.
5. But one entry of coal lands by any person or association of
persons is allowed by the law. No person who, and, no association
- any member of which, either as an individual or as a member of an
association, shall have had the benefits of the law may enter or hold
other coal lands thereunder. The right so to enter or hold is exhausted, whether an entry embraces in any instance the maximum
area allowed by the law or less.
6. There is no authority under which a coal mine upon public
lands, entry not having been made, may be worked and operated for
profit and sale of the coal, or beyond the opening and inprocing of
the mine as a condition precedent to the right to apply for patent.
7. The requirement of the statute with respect to the form of the
tract sought to be entered is construed to mean that the boundary
lines of each entry must be run in cardinal directions, i. e., due north
and south and east and west lines, by reference to a true meridian
(not magnetic), with the exception of meander lines or meanderable
streams and navigable waters forming a part of the boundary lines
of a location. Those meander lines which form part of the boundary
of a claim will be run according to the directions in the Manual of
Surveying Instructions, but other boundary lines will be run in true
east and west and north and south directions, thus forming rectangles; except at intersections with meandered lines.
8. The permanent monuments to be placed at each of the four cor
ners of the tract located may consist ofFirst. A stone at least 24 inches long, set 12 inches in the ground,
with a conical mound of stone 1 feet high, 2 feet base, alongside.
Second. A post at least 3 feet long by 4 inches square, set 18 inches
in the ground, and surrounded by a substantial mound of stone or
earth.
Third. A rock in place; and, whenever possible, the identity of all
corners should be perpetuated by taking courses and distances to
bearing trees, rocks, or other objects, permanent objects being selected
for bearings whenever possible.

6763

DECISIONS RELATING TO THE PUBLIC LANDS.

9. It is further provided by the first section of the act that within
one year from the date of the passage of the act or within one year
from making the location there shall be filed for record in the' recording district and with the register and receiver of the land district in
which the land is situated a notice containing the'name or names of
the locator or locators, the date of the location, the description of the
lands located, and a reference to such natural objects or permanent
monuments as will readily identify the same. In other words, the
notice should contain a complete description in every particular of
the claim as it is marked and monumented upon the ground.
10. By the second section of the act the locator or his assigns is
allowed three years from the date of filing the notice prescribed in
the first section of the act within which to file an application with
the local land officers for a patent for the land claimed. It will thus
be seen that persons or associations of persons claiming coal lands in
that district at the date of the passage of the act have four years
from location or from the date of the act within which to present
their applications for patent.
11. Persons or associations of persons who fail to record their
notices within the time prescribed by the first section of the act, or
fail to file application for patent in the time prescribed by the second
section, forfeit their rights to the particular tract located.
12. With the application for patent the claimant must file a certified copy'of the plat of survey and field notes thereof made by a
United States deputy surveyor or a United States mineral surveyor,
duly approved by the surveyor-general for the district of Alaska.
Under this clause of the act it will be allowable for the claimant, at
his own expense, to procure the making of a survey by one of the
officials mentioned without first making application to the surveyorgeneral, but the survey when made is to be submitted to and approved
by the surveyor-general and by him numbered serially,
13. The survey must be made in strict conformity with or be
embraced within the. lines of the location as appears from the record
thereof with the recorder in the recording district, and must be made
in accordance with the regulations relative to lode and placer mining
claims so far as they are applicable.
14. Upon the presentation of an application for patent, if no reason
appears for rejecting it, it will be received by the, register and
receiver and the claimant required to publish a notice thereof for the
period of sixty days in a newspaper in the district of Alaska published nearest the location of the particular lands, and to cause a copy
thereof, together with a certified copy of the official plat of survey,
to be posted and remain posted throughout the period of publication
in a conspicuous place upon the land applied for, and the register
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will post a copy of such notice and official plat in his office for the
same period. When the notice is published in a weekly newspaper
nine consecutive insertions are necessary; when in a daily newspaper,
the notice must appear in each issue for sixty-one consecutive issues.
In both cases the first day of issue must be excluded in estimating
the period of sixty days.
15. The notice so published must embrace all the data given in the
notice posted upon the claii and in the local land office. In addition
,to such data, the published notice must further indicate the locus of
the claim by giving the connecting line, as shown bv the field notes
and plat, between a corner of the claim and a United States mineral
monument or a corner of the public, survey, if there is one, and fix
the boundaries of the claim by courses and distances.
The publication in the newspaper and the-posting upon the land
and in the local land office must cover the same period of time.
16. Upon the expiration of the sixty-day period prescribed the
claimant may file in the local land office a sworh statement from the
office of publication, to which shall be attached a copy of, the notice
published, to the effect that the notice was published for the statutory
period, giving the first and last day of such publication, and his own
affidavit showing that the plat and notice aforesaid remained conspicuously posted upon the claim sought to be patented during the
sixty-day period of publication, giving the dates. The register will
also file with the record a certificate showing that the notice and plat
were posted in his office for the full period of sixty days, such certificate to state distinctly when such posting was done and h1owo long
continued.
Not earlier than six months after the expiration of the period of
publication, if no objections are interposed or adverse claim filed,
entry may be allowed upon payment of the price per acre specified
by the act, which is $10 per acre in all cases.
17. The proviso to the second section of the act is as follows:
That nothing herein contained shall be so construed as to authorize entries
to be miade or title to be acquired to the shore of any navigable waters vithia
said district.

The term " shore "is defined to mean the land lying between high
and low water marks of any navigable waters within said district.
18. Section 3 provides for the assertion by any person or association of persons of an adverse claim, and requires that such adverse
claim shall be filed during the period of posting and publication
or within six mouths thereafter; that it shall be under oath, and
set forth the nature and extent thereof.
19. An adverse claim may be verified by the oath of the adverse
claimant or by the oath of any duly authorized agent or attorney in
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fact of the adverse claimant cognizant of the facts stated, and when
,verified by such agent or attorney in fact he must distinctly swear
'7that he is such agent or attorney in fact and accompany his affidavit
* by proof thereof. The adverse claimant should set forth fully the
nature and extent of the iterference or conflict by filing with his
adverse claim a plat showing his entire claim and its situation or
position with relation to the one against which he claims; whether
he claims as a purchaser for valuable consideration or as a locator;
if. the former, a certified copy of the original location, the original
conveyance or duly certified copy thereof, or an abstract of title from)
the office of the proper recorder should be furnished, or, if the transaction was a merely verbal one, he will narrate the circumstances
attending the purchase, the date thereof, and amount paid, which
facts will be supported by the affidavits of one or more witnesses, if
any were present at the time; and if he claims as locator, he must file
a duly certified copy of the location notice fromn the office of the
proper recorder and his affidavit of continued ownership.
20. Upon the filing of such adverse claim within the sixty days
period of posting and publication, or within six months thereafter, the
party who files -the adverse claim shall, under the act, within sixty
days after the filing of such adverse claim, begin an action to quiet
title in a court of competent jurisdiction within the district of Alaska.
21. All papers filed should have indorsed upon them the precise
date of filing; and upon the filing of an adverse claim within the
time prescribed by the statute all proceedings on the application for
patent will be suspended, with the exception of the completion of the
publication and posting of notice and plat and filing the necessary
proof thereof, until final adjudication of the rights of the parties.
In cases of final judgment rendered the party entitled under the
decree miust, before he is allowed to make entry, file a certified copy
thereof.
22. Where such suit has been dismissed a certificate of the clerk of;
the court to that effect or a certified copy of the order of dismissal
will be sufficient. Where no suit has been commenced against the
application for patent within the statutory period, a certificate to
that eflect by the clerk of the Territorial court having jurisdiction
will be required.
23. In connection with the foregoing, it is to be borne in mind that
by section 4 of the act it is declared:
That all the provisions of the coal-land laws of the United States not in conflict with the provisions of this act shall continue and be in full force in the
district of Alaska.

24. An assignment to a qualified person of a preference right of

entry under the act of April 28, 1904, will be recognized when prop-
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erly executed. Proof and payment by the assignee must be; made,
however, i the same manner and within the same time as though
there had been no assignment.
25. The following forms for notice of location ad application for
patent should be used:
NOTICE OF LOCATION.

-

I
, of
, having on the
day of-,
19-, opened and
improved a coal inineon the following-described tract (here describe the lands
by metes and bounds in rectangular form with north and south boundary lines
run according t the true meridian, and a reference to such natural or permanent
objects as will readily identify the same), do hereby locate the same as provided
by the Alaska coal-land act of April 28, 1904 (33 Stats., 525); and I do
solemnly swear that I am a citizen of the United States (or have declared my
intention to become a citizen of the United States) that I am over the age of
21 years; that I have never either as an individual or as a mnember of ai association held, except
, or purchased any coal lands of the United States;
that I have remained in actual possession of said land continuously since the
day of
, 19-; that I have expended in labor and imprcvements on
said mine the sum of
dollars, the labor and improvements being as follows (here describe the nature and character of such improvementri) ; and I do
furthermore solemnly swear that I am well acquainted with the character of :
said described lands and with each and every portion thereof; that my knowledge of said lands is such as to enable me to testify understandingly with
regard thereto; that there is not, to my knowledge, within the limits thereof
any valuable vein or lode of quartz or other rock in place bearing Fold, silver,
copper,: or other valuable minerals, and that there is not within te limits of
said land, to my knowledge, any valuable deposits of gold, silver, or copper or
other minerals. So help me God.
Dated

,

19-.

(Jurat.)
APPLICATION

I,

FOR PATENT.

claiming under the provisions of the act of April 28, 1904

,-

(33 Stats., 525), aendatory of the act of June 6, 1900 (31 Stats.,

650),

extend-

ing the coal-landlaws to the district of Alaska, do hereby apply to purchase the
lands described in the accompanying field notes and plat and subject to sale at
the district land office at
, Alaska; and do solemnly swear that my title
to said tract is as follows:
;
as will more fully appear by the certified copy of location notice and abstract of title filed herewith; that I am above
the age of 21 years,. and a citizen of the United States; that I have not hitherto
held, except -,
or purchased, either as an individual or as a member of an;
association, any coal lands under the provisions of the coal-land laws; that I
have expended in developing coal mines on said tract, in labor and improvements, the sum of
dollars, the nature of said improvements being as
follows:
; that I am now in the actual possession of said mines
and make the entry in good faith for my own benefit, and not, directly or indirectly, in whole or in part, in behalf of any person or persons whomsoever; and
I do furthermore wear that I am well acquainted with the character ( said
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described land, and with, each and every portion thereof; that my knowledge
of said land is such as to enable me to testify understandingly with regard
y
thereto; that said land contains deposits of coal; that there is not, to
knowledge, within the limits thereof any valuable vein or.lode of quartz or other
rock in place bearing gold, silver, copper, or other valuable minerals, and that
there is not within the limits of said land, to my knowledge, any valuable
deposits of gold, silver, copper, or other minerals. So help me God.
(Jurat.)

26. The notice of location and the application for patent, the
forms of which are given above, may be sworn to by the claimant
before any officer authorized by law to administer oaths, but the
authority of said officer must be properly shown.
27. Any party duly qualified under the law, after swearing to his
notice of location or application for patent, may, by a sufficient power
of attorney duly executed under the laws of. the State or Territory
in which such party may be then residing, empower an agent to file
with the register of the proper land office the notice of location or
application for patent, and also authorize him to make payment for
and entry of the lands in the name of such qualified party;. and when
such power of attorney shall have been filed in the local land office
such agent may act thereunder as indicated, but no person will be
permitted to act as such agent for more than four applicants.
28. Where a claimant shows by affidavit that he is not personally.
acquainted with the character of the land, any qualified person maymake the required affidavit as to its character; but whether this
affidavit is made by the claimant or by another it must be corroborated by the affidavits of two disinterested and credible witnesses
having personal knowledge of the facts.
29. The " Rules of practice in cases before the United States district land offices, the General Land Office, and the Department of the
Interior," will, as far as applicable, govern all cases and proceedings
arising under the statutes providing for the sale of coal lands.
30. Local officers will report at the close of each month as " sales
of coal lands " all filings and entries in separate abstracts, commencing with number one and thereafter proceeding consecutively in
the order of their reception.
Where a series of numbers has already been commenced by sale of
coal lands, they will continue the same without change.
R. A. BALLINGER,
ConMmissioner.

Approved, April 12, 1907,
JAMES RUDOLPii GARFIELD,

Sereary.
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COAL LANDS-SUPPLEMENTAL REGULATIONS.
INSTRUCTIONS.
-

:

DEPARTIENT OF THE INTERIOR,
GENERAL LAND OFFICE,

IVashington, D. C., April 24, 1907.
Registers and Receivers, United States Land Oges.
SIRs: The following instructions are issued for your guidance:
COAL LANDS.

1. Lands heretofore withdrawn from coal entry and not released
from such withdrawals shall be entered on the tract books as " coal
lands."
-2. No entries of lands so noted shall be permitted under the coalland laws until the maps and lists, as hereinafter mentioned, are filed
in the local land office. Provided, however, such lands are now open
for location and entry under the general mining laws for valuable
deposits of gold, silver, or copper, notwithstanding the fact that they
may also contain workable deposits of coal. Lands noted on the tract
books as coalulands may, if nonmineral in character, be entered under
the appropriate land laws, but no final proof or entry will be allowed
until receipt of a report from a field officer, in accordance with instructions from the Commissioner of the General Land Office, unless
said lands have been restored to entry as hereinafter provided.
3. You will be furnished, from time to time, township maps showing the coal lands in the respective townships, containing thereon the
price at which such coal lands will be sold.. Lands not enumerated
and priced as " coal lands " in any such township map shall be treated
as restored to entry under the general land laws, and you will o note
on your tract books. Upon the filing of such maps, coal claims may
be received, as provided by, the regulations of April 12, 1907 [35
L. D., 665], within the townships covered thereby.
All coal filings made within sixty days prior to withdrawals from
coal entry may be completed within the time prescribed by the statutes, less the time from date of such withdrawals to date of special
written notice of. filing of the maps and lists in the local office, as
herein provided, such notice to be given by you to all persons entitled
thereto. Also persons who had, within sixty days prior to such withdrawal, opened and improved a coal mine upon public surveved lands
may file within the statutory period allowed, less that covered by the
withdrawal.. Claims upon unsurveyed lands classed as coal lands
must be presented for filing within sixty days after the filing of the
plat of survey, if the maps and plats are filed before the survey, or,
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after the lands have been surveyed, vithin sixty days after the filing
of the maps and lists herein required in the local office, if the maps and
lists are filed after the survey. However, in cases of valid and
existent rights, the price per acre to be paid will be the minimumA
price fixed by statute.
LANDS NOT "COAL

LANDS."

4. Lands not listed as "coal lands," as hereinbefore mentioned,.
may be entered under any of the public land laws applicable to the
particular tract. If any of these lands are found to- contain workable deposits of coal they may be entered. -ulder the provisions of
the coal land circular of Aprils 12, 1907, at the minimum price fixed
by the statute.
ACTION

REQUIRED BY SPECIAL AGENTS.

5. In all cases of application to make final proof, final entry, or
to purchase public lands under any public land law, the Register and
Receiver will at once forward a copy thereof to the Chiefs of Field
Division of Special Agents. Such copy will be indorsed " coal
lalids " or " not coal lands," as the case may be. Where the land is
in a National Forest or other reservation, a second copy will be
forwarded to the officer in charge thereof.
6. Registers and Receivers will not issue final certificate or its
equivalent in any case until the copy of notice mentioned in paragraph 5 is returned with the Chief of Field Division's indorsement
thereon. The Chief of Field Division will in every case return the
copy of notice prior to date for final proof or purchase.
7. WA7-hen the copy of notice is returned with an indorsement not
protesting the validity of the entry, the Register and Receiver will
act upon the merits of the proof as submitted. Where the returned
indorsement of Chief of Field Division or other officer protests the
validity of the entry, the Register and Receiver will forward all
papers to this office without action.
8. The Chief of Field Division, on receipt of such copy of notice,
will make a case thereof on his docket, and also make a field examination in the following cases:
(a) Cases wherein he has reason to believe a particular entry is
fraudulent.
(b) Cases wherein the Register and Receiver have reason to believe a particular entry is fraudulent and have indorsed that fact
upon the copy of the notice.
(c) Cases other than. coal entries in lands classed as coal lands.
Chiefs of Field Division will exert every effort to make the field
examination prior to date for final proof.
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9. In cases not within paragraph S the Chief of Field Division
will return such copy of notice idorsecd over his signature " no prottest against validity of this entry." In cases under paragraph S he
Will return to the Register and Receiver the copy of notice indorsed
"protest against the validity of this entry is filed in this office." If
investigation is completed before date for final proof, he will so
notify the Register and Receiver, by letter; and if investigation is
Unfavorable to entry, he will submit his report to this office.
The circulars of January 21, 1907, March 15, 1907, and all parts of
the circular of December 7, 1905, in conflict herewith, and all other
regulations and Icirculars in conflict herewith are hereby revoked.
Very respectfully,

R. A. BALLINGER,
commissioner.

Approved, April 24, 1907.
JAMES RUDOLPHi GARFIELD,
Secretary.

COAL LANDS-STPPLErNTAL

HtEG

JLATI1OXS.

\s.
INSTRUCTIONS

:
DEPARTMENT OF THE INTERIOR
GENERAL LAND OFFICE,
I:vashington, D. C., M1ay ;0, 1907.
Registers and Receies, United States Land Offiees.
SIRS: The following instructions are issued for your further guidalice in cases arising under the coal-land laws:
1. As soon as the maps showing the character of any part of any
township or townships within your respective districts have been furnished you as prescribed in the coal-land regulations, approved April

12, 1907 [35 L. D., 665], you will at once post in your office a list of
such townships, and furnish a copy of such list to the newspapers in
your district for publication as a matter of news, but without cost to
the government for such publication.

2. You are also directed to mail a copy of these instructions and a
copy of the instructions of April 24, 1907 [35 L. D., 681], to all persons
or associations of persons shown by your record to have or claim any

interest in any land covered by any pending application to purchase
under the coal-land laws or. embraced in any valid- unexpired coal
declaratory statement.

All qualified persons or associations of qualified persons who legally
and in good faith ent into possession of and improved coal mines
within less than sixty days preceding the date when the lands upon
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which such mines are situated were withdrawn from coal entry, and
who have not filed declaratory statements, may at once, or within the
time prescribed by statute, namely, within sixty days after the date
of actual possession, and the commencement of improvements on the
land, not counting the time intervening between date of withdrawal
and July 1, 1907, file such declaratory statements and proceed to
obtain patent in the manner, at the minimum price, andf within the
time fixed by law, regardless of the fact that the maps required by
the coal-land regulations of April 12, 1907, may not have been filed. in
your office, and regardless of the fact that a higher price may have
been fixed for such lands uinder said regulations.'
4. All qualified persons or associations of qualified persons who in
good faith filed legal declaratory statements in your office prior to the
date on which the lands covered thereby were withdrawn from coal
entry, and all qualified persons legally holding as assignees under any
such declaratory statement by assignment made prior to April 12,
1907, may proceed to obtain title in the manner, at the minimum price,
and within the time fixed by the statute, namely, fourteen months
after the date of actual possession and the commencement of inprovements on the land, not counting the period intervening between
date of withdrawal and the mailing of copies of regulations as prescribed by paragraph 2 hereof, regardless of the fact that the maps
required by the coal-land regulations of April 12, 1907, may not have
been filed in your office at the date upon which application to purchase
is presented, and regardless of the fact that a higher price may have
been fixed for the lands claimed under said regulations.
All parts of regulations in conflict herewith are hereby revoked.
Very respectfully,
1R. A. BALLINGER,
Commirssioner

OPENING 01 TIE LANDS IN TIlE HtuNTLEY PROJ-ECT.
BY THE PRESIDENT OF THE UNITED STATES.

A PROCLAMATION.
Whereas, pursuant to the act-of April 27, 1904 (33 Stat., 352), entitled "An act to ratify and. amend an agreement with the Indians of
the Crow Reservation in Montana, and making appropriations to*
carry the same into effect," certain of the unallotted lands of the ceded
Crow Indian Reservation in Montana have been withdrawn for disposition under the reclamation.act of June 17, 1902 (32 Stat., 388),
were for that reason excepted from the proclamation of May 24, 1906,
opening the remaining portion of the ceded lands of said reservation
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to settlement and entry, and have been subdivided and platted as
farm units in'the Huntley project;
And whereas it now becomes necessary to open the lands in the
said Huntley project for disposition under the said reclamation act;
And whereas the great demand for these lands, because of their
enhanced value by reason of the construction of irrigation works,
makes'it necessary to prescribe an orderly manner in which said
lands may be settled upon, occupied, and entered by persons entitled
to make entry thereof;
Now, therefore, I, Theodore Roosevelt, President of the United
States, in furtherance of the provisions of said act of April 27, 1904,
do hereby declare and make known that the lands shown upon the
approved farm unit plats of said Huntley project will, on and after
the 22d day of July, 1907, -be opened to settlement, entry, and. dispositiontunder the provisions of the reclamation act and the act
of April 7, 1904, in the manner hereinafter prescribed and not
otherwise.
Any qualified person desiring to make entry of any of these lands
shall execute in person within the limits of the Billings, Mont., land
district an affidavit showing his qualifications to enter and means of
identifying him; (forms of such affidavits to be furnished by .the
officers of the land department). The affidavit must be presented in
a sealed envelope, in person or by ordinary and not registered mail,
at the district land office located at Billings, Mont., before 4.30 p. in.,
June 25, 1907. Thereafter at 9 a. m. on June 26, 1907; there shall
be taken o drawn, impartially from the envelopes so filed, such
number as may be necessary to carry into effect the provisions of the
Proclamation, and the order of drawing such envelopes shall determine the order in which applicants shall be permitted to make entry
of these lands.
Tlose successful as a result of the drawing must present formal
application to enter a specific farm unit within the time fixed and
assigned for making such application; show present qualifications;
file a water-right application; make the required payments under
the reclamation act and the act of April 27, 1904, and otherwise
comply with the law.
Any person filing more than one affidavit, or in other than his true
name, shall be denied any privilege he might otherwise have secured
under this drawing, except that any honorably discharged soldier or
sailor entitled to the benefits of section-2304 of the Revised Statutes
of the United States, as amended by the act of March 1, 1901 (31
Stat., 847), may be represented by-an agent of his own selection for
the purpose of executing the affidavit herein required, due authority
therefor being shown, but no person will be permitted to act as agent
for more than one such soldier or sailor.

686

DECISIONS RELATING TO THE PUBLIC LANDS.

* Envelopes showing on the outside distinctive mlarks of any character shall be eliminated from the draving.
The plan herein provided for governing the manner of opening
these lands shall have operation and control the order in which all
entries of the lands are allowed until August 23, 1907, upon which
date any portion of the lands then remaining undisposed of will be
subject to settlement, occupation, and entry under the provisions of

the reclamation act in like manner as if no special preliminary plan
had been provided for.
All persons are especially admonished from attempting to settle
upon, occupy, or improve any of these lands prior to August 23, 1907,
except those making entry in accordance with the terms of this
Proclamation.
The Secretary of the Interior shall make and publish such rules
and regulations as may be necessary and proper to carry into full
force and effect the manner of settlement, occupation, and entry as
herein provided for.
In witness whereof I have hereunto set my hand and caused the
seal of the United States to be affixed.
Done at the city of Washington this 21st day of May, in the year of
our Lord one thousand nine hundred and seven and of the independence of the United States the one hundred and thirty-first.
THEODORE ROOSEVELT.

[SEAL.]

By the President:
ELiHu ROOT,

Secretary of State.
OPENING OF LANDS IN HUNTLEY PROJECT TO SETTLEMENT, OCCUPATION, AND ENTRY.

REGULATIONS.
DEPARTMENT OF THE INTERIOR,

WI7ashington, May 1, 1907.
The Oomrnissioner of the General Land Oge.
SIR: Pursuant to the proclamation of the President, dated May 21,
1907, prescribing the manner in which the lands in the Huntley
project, within the ceded Crow Indian Reservation, shall be opened
to settlement, occupation, and entry under the provisions of the
acts of June 17, 1902 (32 Stat., 388), and April 27, 1904 (33 Stat.,
352), and for the purpose of insuring the expeditious and orderly
disposal of these lands, and to prevent conflicting claims, contests,
and speculative entries, the following rules and regulations are
issued to govern the opening of the lands in said Huntley project:
1. The lands shown on the approved farm unit plats of the project
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shall be subject to entry in accordance with the public notice issued
tinder the provisions of section 4 of the reclamation act of June 17,
1902, in the maner hereinafter described and in no other way.
2.' Each entry shall be made for a farm unit, as designated on the
approved plats, no subdivision or combination of farm units being
allowed.
3. All persons who do not make entry in accordance with these
rules and regulations are-warned not to make settlement on said
lands, and are informed that no rights will be recognized under any
settlement so made.
AFFIDAVIT OF APPLICANTS.

4. Any person qualified and desiring to make entry of any of these
lands may, either through the mails or otherwise, but not by registered mail, present to the register and receiver of the land office
located at Billings, Mont., a sealed envelope containing his personal
affidavit, showing his qualifications to make entry under the homestead laws, and means of identification, upon forms to be furnished
by officers of the land department.
5. All persons who are qualified to make homestead entry of a,
quantity of land equal to the smallest farm unit, approximately 40
acres, may present affidavits under these regulations. Proof of naturalization and other proofs required, as in case of second homestead
entry, will be exacted before entry is actually allowed, but should not
accompany affidavit required by the preceding paragraph.
6. Affidavits required by paragraph 4 must be on forms similar to
those attached hereto and sworn to within the Billings, Mont., land
district before an officer authorized to administer oaths in that
district.
7. No person is. authorized to present more than one affidavit of
the character mentioned above in his own behalf, nor in any other
than his true name, or on behalf of any other person, except as her ein
provided, and if more than one affidavit is presented by any person
il violation hereof he will be deemed to have waived and forfeited
the right to have either or any of his affidavits considered, and they
will not be considered, but any honorably discharged soldier or sailor
entitled to the benefits of section 2304 of the Revised Statutes of the
United States, as amended by the act of March 1, 1901 (31 Stat.,
847), may be represented by an agent of his own selection for the
purpose of executing the affidavit provided for in paragraph 4, due
authority therefor, upon. a form provided by the Commissioner of the
General Land Office, being inclosed in the envelope with the affidavit
No person will, however, be permitted to act as agent for more than
one such soldier or sailor.
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METHOD AND TIUE OF PRESENTING

AFFIDAVITS.

8. No affidavit will be received or considered if it is presented to or
reaches the land office at Billings, Mont., after 4.30 o'clock p. in. on
Tuesday, June 25, 1907, nor will any affidavit be considered which is
sworn to outside of the Billings, Mont., land district.
9. All envelopes containing affidavits should be plainly addressed
to the " Register and Receiver, Billings, Mont.," and have indorsed
upon -the face near the left end the words " Huntley lands." No
affidavit will be considered which is not received in an envelope so
indorsed or which is received by registered mail, or received in an
envelope which bears any mark that in any way indicates the person
who executed the affidavit. No envelope should contain more than
one affidavit or contain any other paper than the affidavit mentioned,
except the authority to represent a soldier or sailor, as provided for
in paragraph 7, when filed by an agent.
-10. The blank forms of affidavits and the envelopes referred to
above may be obtained by any prospective entryman upon application made either in person or by mail to the " Register and Receiver,
Billings, Mont.," or to the " General Land Office, Washington, D. C."
METHOD OF RECEIVING,

HOLDING,

OPENING, AND LISTING.

11. The register and receiver of the Billings, Mont., land office
Avil provide themselves with a strong box or boxes, securely closed,

fastened, and sealed in such manner that they can not be opened
and closed again without leaving evidence thereof. These boxes
must be so constructed that the envelopes referred to may be deposited therein, but can not be extracted therefrom before the time
hereinafter fixed for their opening without detection.
12. As soon as any envelope properly indorsed as herein provided has been received it will be numbered and deposited in one
of the boxes, which will be guarded by a specially detailed representative of the Government until they are publicly opened as hereinafter provided.
13. Beginning on Wednesday, June 26, 1907, and continuing thereafter between the hours of 9 o'clock a. m. and 5 o'clock p. ., so
long as may-be necessary, the register and receiver of the Billings,
Mont., land office will, under the supervision and direction of such
person or persons as the Secretary of the Interior may designate,
publicly open the box or boxes and thoroughly mix all the envelopes
deposited therein, and after they have been so mixed 1,000 envelopes
will be taken or drawn, and as taken or drawn will be numbered
distinctively, beginning with No. 1 and continuing thereafter consecutively in the order in which they are taken or drawn, but no more
than the 1,000 will be drawn and numbered, regardless of the utunber
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which may have been received. All envelopes not so drawn and numbered will be opened and scrutinized for the purpose of determining
whether any of the successful persons has presented more than one
affidavit; and if it is discovered that any such person has presented more than one affidavit, or otherwise than provided for, his
name will not be retained upon the list provided for in paragraph
14, and will be denied the privilege of entry he might otherwise
have received under this drawing.
14. After each envelope has been drawn and numbered as prescribed above, it will be publicly opened, and the distinctive serial
number of the envelope and the name and address of the person who
executed the affidavit contained therein will be publicly announced
and recorded in a book, to be known as " The list of authorized applicants for Huntley lands," in the-numerical order in which the envelopes were drawn, and each affidavit will be stamped with the number
corresponding to the number so indorsed on the envelope in which
it was presented, and the number thus assigned to any applicant will
control the time and order in which he may apply to- make entry
hereunder.
15. Copies of the list of authorized applicants above provided for,
with an explanatory note attached showing the date on which each
of the first 633 authorized applicants must apply to enter, will be
posted in the land office at Billings, Mont., and furnished to the press
for publication as a matter of news, and the register and receiver of
the Billings, Mont., land office will at once notify each person whose
name appears on the list of the number assigned to him and notify
each of the first 633 persons on such list of the date upon which he
must apply to make entry by a postal card mailed to him at the
address given by him in his affidavit.
METHOD OF MAKING ENTRY.

16. Persons who have been assigned numbers in the manner hereinbefore prescribed may present their applications to make entry as
follows:
Commencing on Monday, July 22, 1907, the applications of those
persons who have been assigned Nos. I to 50, inclusive, must be presented in person or (in the case of soldiers and sailors) in the manner
permitted by section 2309 of the Revised Statutes at the land office at
Billings, Mont., and will be considered in their numerical order during that day, and the applications of those to whom have been
assigned Nos. 51 to 100, inclusive, must be presented and will be considered in their numerical order during the next day, and so on from
day to day, Sundays excepted, until the first 633 successful applicants
have in this manner and order been afforded opportunity to make
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entry, there being but 633 farm units in this project. If any applicant fails to appear and present his application for entry when the
number assigned to him by the drawing is reached, his right to enter
will be passed until after the other applicants assigned for that day'
have been disposed of, when he will- be given another opportunity to
make entry, failing in which he will be deemed to have abandoned
his right to make entry prior to August 23, 1907. In order to. afford
others upon the successful list above 633 an opportunity, when there
is a failure to make entry at the time assigned, it is directed that on
July 22 notice issue to such number of the consecutive persons on the
list herein provided for (beginning with No. 64, as shall equal those
failing to make entry on that day) to appear- and make entry on
Tuesday, August 6, and on July 23 advise others in numerical order
equal to the failures occurring on that day to appear and make entry
on August 7, and so on each day succeeding until all lands are entered,
but no time may be fixed for making entry, nor shall any entry be
allowed under this plan beyond August 22, 1907. No person to
whom a number has not been assigned under these regulations will be
permitted to make entry prior to August 23, 1907.
17. At the time of making entry the authorized applicant will be
required to present his notification card and otherwise identify himself; make the usual affidavit showing his present qualifications; and
in addition thereto make application for a water right on Form 4-021,
in accordance with the public notice issued for this project by the
Secretary of the Interior.
PROCEEDINGS ON CONTESTS AND REJECTED APPLICATIONS.

18. When the register and receiver of the Billings, Mont., land
office for any reason reject the application of any person claiming
right to make entry under any number assigned to him under these
regulations, they will at once advise him of such rejection and of his

right of appeal, and further action thereon shall be controlled by the
following rules, and not otherwise:
(a) Applications either to file soldiers' declaratory statement or
to make homestead entry of these lands must on presentation in accordance with these regulations be at once accepted or rejected, but
the local land officers may, in their discretion, permit amendment of
defective applications during the day only on which they are presented. If properly amended on the same day, entry may be permitted, after the numbers for the day have been exhausted, in their
numerical order.
(b) No appeal to the General Land Office will be allowed or considered unless taken within one day (Sundays excepted) after the
rejection of the application.
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- (c) After the rejection of an application, whether an appeal be
taken or not, the land will continue to be subject to entry as before,
excepting that any subsequent applicant for the same land must be
informed of the prior rejected application and that his application,
if allowed, will be subject to the disposition of the prior application
upon appeal, if any be taken, from the rejection thereof, which fact
must be noted upon the receipt issued him and upon the application
allowed.
(d) Where an appeal is taken the papers will be immediately forwarded to the General Land Office, where they will be at once carefully examined and forwarded to the Secretary' of the Interior with
appropriate recommendation, when the matter will be promptly
decided and closed.
(e) Applications filed prior to August 23, 1907, to contest entries
allowed for these lands will also be immediately forwarded to the
General Land Office, where they will be at once carefully examined
and forwarded to the Secretary of the Interior with proper recommendations, when the matter will be promptly decided;
(f) These regulatiois will supersede during the period between
July 22, 1907, and August 23, 1907, any rule of practice or other regulation governing the disposition of applications with which they may
be in conflict, in so far as they relate to the land affected by these
regulations, and will apply to all appeals taken from the action of
the local land officers during that period affecting any of these lands.
PAYMENTS

REQUIRED.

*18. All persons who enter these lands will be required to pay the
usual fees and commissions collected under homestead entries and the
sum of $4 per acre due to the Indians as purchase prices and they
must in addition thereto pay for each acre embraced in the designated
irrigable area of the farm unit entered by them the sum of $30 as
building charge, and uch additional sum as may be fixed from time
to time as charge for operation and maintenance. These payments
must be made as follows: At the time of entry each applicant must
pay to the receiver of the Billings, Mont., land office the usual fees
and commissions and $1 of the Indian purchase price for each acre
entered 4and in addition thereto the following: $3 on account of the
building charge and 60 cents as operating and maintenance charges
for each irrigable acre embraced in his entry; and thereafter he must
pay on the Indian purchase price 75 cents annually for four years,
beginning with the end of the second year, for each acre embraced
in his entry, and in addition thereto he must in accordance with
notices issued by the Secretary of the Interior pay annually for each
irrigable acre embraced in his entry not less than $3 on account of the
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building charge and such sum as may from time to time be fixed as
charges for operation and maintenance. The building charge of
$30 per acre may be paid in not less than four nor more than nine
annual installments in addition to the payment made at the time of
entry.
19. Due to the incentive to speculate in these lands because of their
enhanced value through the operation of the reclamation act, and in
order to prevent as far as possible the securing of lands through indirect means in a body greater than the farm unit, it is directed that
whenever an entry allowed under the plan herein provided for is
relinquished such entry will be thereupon canceled and the land
opened to settlement, but that applications to make further entry of
such relinquished land presented within two days after the filing of
the relinquishment be suspended until such investigation may be made
as will disclose the circumstances under which the relinquishment -was
made and filed.
FRAUDULENT ENTRIES AND RELINQUISHMENTS.

20. If any person fraudulently makes entry in the interest of
another, or makes entry for the purpose of selling his relinquishment,
or makes entry with any other intent than to secure a bona fide home
for himself, or if any person having honestly made entry afterwards
enters into an agreement to hold the land and procure title in the
interest of some other person, or if any entryman fails to make any
of the payments above mentioned within the required time, or fails
to comply with the requirements of the homestead law and the*
reclamation act, his entry will be canceled and all payments made by
him on account of such entry will be forfeited.
Very respectfully,
JAMES RUDOLPH

GARFIELD,

Secretary.
THE WHITE HOUSE.

Approved May 21,1907.
THEODORE ROOSEVELT.

Affidavit of applicant
I,

,

of

post-office, do solemnly swear that I am

-

years

of age a and a citizen of the United States, or have lawfully declared my intention to become such; that I am not the owner of more than 160 acres of land
and have not heretofore made any entry or acquired any title to public lands
a If the party making the affidavit is not 21 years of age, he must state in his
affidavit that he is the head of a family,
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which disqualifies me from making homestead entry; that I desire to enter a
farm, unit within the Huntley irrigation project for my own use and benefit as
a home and not for speculative purposes or in the interest of any other person;
that I have not presented and will not present any other affidavit of this kind,
and that I am
feet and
inches in height and weigh pounds.
Subscribed and sworn to before me within the Billings, Mont., land district
this
day of June, 1907.

Agent's afidavit.
I,
, of
post-office, do solemnly swear that I am the duly
appointed agent of
of
, who desires to make entry within
the Huntley irrigation projects under the President's proclamation of May 21,
1907, and section 2304, Revised Statutes 'of the United States, as amended by
the. act of March 1, 1901; that I have not presented and will not present an
affidavit of this character for any other person, and that I am feet and'
inches' in height and weigh
pounds.
Subscribed and sworn to before me within the Billings, Mont., land district
this
day of June, 1907.

Soldier's and sailor's affidavit.
I,
, of
post-office, do solemnly swear that I am fully
qualified to make homestead entry and entitled to the benefits of section 2304,
Revised Statutes of the United States, as amended by the act of March 1, 1901;
that I hereby appoint and make and constitute
, of
postoffice, my true and lawful agent and attorney in fact to present the affidavit
required of persons desiring to enter lands within the Huntley irrigation
project and to thereafter file a declaratory statement for me under section
2309,. Revised Statutes of the United States, and that I have not presented and
will not personally present an affidavit for the purpose of securing the right to
enter lands in said project nor authorize any other person than the person above
named to present such an affidavit for me.
Subscribed and sworn to before me within the Billings, Mont., land district
this
day of June, 1907.
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Abandonment.

Page.

See Residence.

Absence, Leave of.
See Residence.

Accounts.
Instructions of June 27, 1907, relative to
accounts of receivers and special disbursing agents -:
633

Adverse Claim.
See Mining Claim.

Affidavits.
Instructions of March 1, 1907, relative
to proofs, affidavits, and oaths executed
before deputy clerks of courts ..
436

Agent.
Regulations governing recognition of
agents and attorneys before district land
offices -114---........ _ 534

Alaskan Lands.
Circular of February 11, 1907, relative to
allotments to Indians and Eskimos, under
act of May 17, l906437
Circular of May 16, 1907, relative to coal
lands in Alaska..
..
. 572
The provisions of sections 18 to 21, inclusive, of the act of March 3, 1891, granting rights of way through the public lands
for canals, ditches, and reservoirs, have
no application to lands within the district of Alaska
... 297

Allotment.
See IndianLands.

Appeal.
See Practice.

Application.
No such right is acquired against the
Government by the mere tender of an
application to enter public land as entitles
the applicant to even equitable consideration where interests of the Government
intervene .........
-.
649

Page.

Application-Continued.

By the mere filing of an application to
enter under the homestead law, upon
which action is suspended, and tender of
the necessary fees, the applicant acquires
no vested right to or interest in the land
applied for ......-.-.......-...
.. 250
The mere execution of an application
to make homestead entry confers no
rights upon the applicant; and where an
application was executed by an unmarried woman, but was not filed until after
she had become disqualified to make
entry by reason of her marriage, entry
thereon can not be allowed
425
A pending petition to amend an application to make homestead entry is no
bar to the acceptance of other applications to enter the same land, subject to
the petition to amend; and upon rejection of such petition the subsequent applications to enter should be considered
and disposed of in the order of filing
134
Where an application can not be allowed in the from presented, for the reason that it covers in part lands embraced
within an existing entry, and the applicant subsequently files a new application
embracing a part only of the vacant lands
covered by the first application, he thereby waives all rights under the original
application as to the remainder
280
The local officers in assisting an applicant in the preparation of his application
to enter are the agents of the applicant,
and where error in description is made
by them in the application the applicant
can not set up such error to defeat the intervening rights of another acquired in
ignorance thereof ........................ 345
An application to enter presented in
person at the local office at the hour of
opening is entitled to precedence over a
conflicting application received at the
same hour by mail; and if part only of
the land covered thereby is subject to
entry it should be allowed as to that part
and rejected as to the remainder
. 409
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INDEX.

Arid Land.

Page.
Proclamation and regulations of May21,
1907, relative to opening of lands in the
Huntley project ...........
684,
6..........
686
The practice of designating certain of
the withdrawals made under the act of
June 17, 1902, as "temporary " discontinued ................ ........ 649
Directions given that all uncompleted
applications pending at the time of withdrawal of lands for use in the construction and operation of irrigation works, or
of lands susceptible of irrigation thereunder, be rejected or disregarded, except
that homestead entries may be allowed
for lands susceptible of irrigation, subject
to the conditions and limitations of the
act of June 17, 1902
...
.. 649
Where the application is based upon
actual settlement preceding withdrawal,
notice thereof should be given the Reclamation Service and favorable consideration made contingent upon the exclusion
of the land from the withdrawal .-....
649
By the mere filing of an application to
enter under the homestead law, upon
which action is suspended, and tender of
the necessary fees, the applicant acquires
no vested right to or interest in the land
applied for, nor does uch application
have the effect to segregate the land
from the public domain, so as to prevent
a withdrawal thereof for reclamation
purposes under the provisions of the act
of June 17, 1902 ........................... 250
The rights of an entryman, as to the
measure of compensation and the character of the action that may be taken by
the Government in acquiring or appropriating the land embraced in his entry
for use in the construction and operation
of irrigation works under the reclamation
act, must be determined by the status of
the entry at the time of the withdrawal
of the lands for such purposes .
-.-.
459
Where the entryman at the time of the
withdrawal had earned title to the land
by fll compliance with the homestead
law, he is entitled to compensation for
the land and the improvements thereon
as fully as if the legal title had passed to
him, but no evidence of title, either
equitable or legal, will be issued
459
Lands valuable formineral depositsand
embraced within a withdrawal of lands
susceptible of irrigation by means of a
reclamationproject under the act of June
17, 1902, are not thereby taken out of the
operation of the mining laws, but continue open to exploration and purchase
under such laws --------------- 216
The right of the Government to appropriate public land for use in the construction and operation of irrigation works
under the act of June 17, 1902, is not affected by the fact that the land is mineal in
2-16
---.
----vs P.ch-ater -

~~~~.....................

Arid Land-Continued.

Page.
Individual owners of lands acquired
under the provisions of the Carey act may
be supplied with such additional water
from reservoirs constructed under the
reclamation act as may be necessary to
fully develop and reclaim the irrigable
portions of sch lands, subject to all the
conditions governing the right to the use
of water under any particular project --- 222
The relinquishment of a homestead entry within the irrigable area of an irrigation project under the act of June 17,
1902, where the entryinan is in default in
the payment of any annual installment,
does not relieve the land of such charge,
and a succeeding entryman takes it subject thereto-29
Under the provisions of the act of
March 6,1906, authorizing the disposition
of such surplus and allotted lands on the
Yakima Indian Reservation as may be
subject to irrigation by means of projects
under the reclamation act, twenty acres is
fixed as the unit for Indian ownership to
be irrigated by the waters of any such
project, and if an Indian desires to accept
the benefits of the act and place his surplus lands under the control of the Government; to be sold for his benefit, he can
do so only upon the condition that he will
retain twenty acres thereof, and no more,
for which a water right shall be secured
to him, appurtenant to the land and sebject to the same charge for construction
and annual charge for maintenance as
other lands under the project ............ .10
Under the authority conf erred upon the
Secretary of the Interior by the act of
June 27, 1906, to "fix a lesser area than
forty acres as the minimum entry" and
to "establish farm units of not less than
ten or more than one hundred and sixty
acres," as to all lands withdrawn and
entered under the provisions of the reclamation act, he may make such subdivisions of the public lands entered under
the reclamation at as in his judgment
may be deemed advisable, in units of ten
acres or multiples thereof up to one hundred and sixty acres 110

Attorney.
Regulations governing recognition of
agents and attorneys before district land
offices ..................
........... 534

Canals and Ditches.
See Bight of Way.

Cemeteries and Parks.
Circular of March 26, 1907, under act
of March 1, 1907, relative to entries by religious, fraternal, and private corporations or associations for cemetery pur40
e
I--- --------------------.. -----------------

-P-.-
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Certificate.
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The transferee of an entry after the
issuance of final certificate takes only
such right as the entryman himself has,
and if for any proper cause the entry be
canceled, whatever rights the transferee
may have in the land are lost and forfeited .................
.......... 227

Circulars and Instructions..
See Table of, page xxIII.

Coal Land.
Circular of January 21,1907, relative to
the protection of rights existing at date
of withdrawal of coal lands ..............
395
General circular of coal-land laws and
regulations thereunder, approved April
12,1907.
............- ..... .... 665
Supplemental regulations of April 24,
and May 20,1907 ...................... 681, 683
Circular of May 16, 1907, relative to coal
lands in Alaska
..
....
572
In connection with each coal-laud entry the entryman must show under oath
that the entry is made in good faith in
his own and individual iftterest, and not
in the interest, directly or indirectly, in
whole or in part, of any other person or
persons whomsoever .
. 236
In those States in which no right or
title in the wife's property vests in the
husband by virtue of the marital relation, she may, if otherwise duly qualified,
purchase coal land in her own and exclusive interest; but the land department
will require specific proof that she does
not really purchase in the interest of her
husband -..
-235

Confirmation.
Where an application to contest an entry is not presented until after the lapse
of two years from the issuance of final
certificate, the Commissioner of the General Land Office has no authority or discretion to allow it, as the seventh section
of the act of March 3, 1891, operates as a
bar to any proceeding against the validity of an entry not commenced within
that time, and a proceeding instituted
against the entry by the government
within that time does not suspend the
running of the statute so as to subject it
to attack by reason of an adverse or prior
right that was not asserted within the
period of limitation
..............
... 68
While an individual has no right to institute anew and independent proceeding
against an entry after the lapse of more
than two years from the issuance of the
final certificate, the land department
may accept the offer of an individual to
aid in the prosecution of a proceeding
commenced by the government prior to
the expiration of that period, or adopt

Confirmation-Coutitued.

Page.
such agency and allow the individual to
furnish the witnesses and prosecute the
case ------------------------- 68
After the lapse of more than two years
from the issuance of final certificate for a
desert-land entry upon proof made in full
compliance with regulations then in
force, the confirmation extended by the
proviso to section 7 of the act of March 3,
1891, becomes effective, in the absence of
a pending adverse proceeding, and the
land department is thereafter without
jurisdiction to initiate any proceeding
against said entry, by calling for additional proof or otherwise, except for
causes which would prevent confirmation
irrespective of the lapse of time from the
date of the entry
.
..
. 576
Where final certificate is issued upon
a homestead entry, subject to the claim
of the Northern Pacific Railway Company
under its grant, which claim is subsequently relinquished under the provisions of the act of July 1, 1898, the ad- verse claim of the company, while pending, is not a contest or protest against the
validity of the entry, within the meaning
of the proviso to section 7 of the act of
March 3,1891, such as would prevent confirmation thereof under said section ....48

Contest.
The dismissal of a contest without passing on the matters charged is no bar to
another contest on the same ground by a
different party------.--....... 167
The Government has no interest in the
motive which influences a contestant in
bringing the contest; and while a collusive or speculative intent may be set up
to defeat therights accorded a successful
but mola fide contestant, it can have no
bearing upon the rights of the entryman,
whose entry must stand or fall upon the
facts presented --------------------------- 406
Proof of nonmilitary service under the
act of June 16, 1898, need not be made in
specific words; it is sufficient if facts appear which necessarily preclude the existence of the fact necessary to be disproved .............
607
The land department will take judicial
notice of the existence of any war in
which the United States is engaged; and
the fact that during the period of abandonment charged in a contest against a
homestead entry the United States was
not engaged in any war is prima facie
evidence that the entryman's alleged
absence was not due to military service 625
A woman is disqualified to legally engage in the service of the United States
as a "private soldier, officer, seaman, or
marine;" and where a homesteader
against whom contest has been brought
on the ground of abandonment is a wo-

1 698
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Decision.
Page.
mnan, such fact sufficiently proves, in the
The mere fact that a departmental deabsence of any other evidence, that the
cision is rendered in the shape of a formal
default alleged was not due to service in
aflirmance of the decision appealed from
the Army, Navy, or Marine Ct)rps within
is no ground for valid objection, where
the meaning of the act of June 16,1898-- 62
the decision below sufficiently sets forth
An applicant to contest a military
the facts and covers all the material quesbounty land warrant location, who altions involved .........
...........
134
leges nothing that calls for proof of any
fact not apparent upon the face of the
Desert Land.
records of the land department, and who
See Entry.
charges no fraud in the location, would
not, if successful in procuring cancellation of the location, be entitled to a prefDitches and Canals.
erence right of entry under the proviSee Right of Way.
sions of the act of May 14, 1880, and the
land department is justified in refusing
Entry.
to order a hearing on his application to
Instructions of June 11, 1907, relative to
contest --------------61
t------.----second homestead entries .
-. .
590
The act of May 14, 1880, awards a prefRegulations of November 30,1906, under
erence right to a contestant who has
section 5, act of June 27, 1906, relative to
"contested, paid the land-office fees, and
desert-land entries within withdrawals
procured the cancellation" ofthe entry
under reclamation act8 ...
340
attacked; but does not give an absolute
Well casing purchased and placed upon
right to contest an entry, nor take from
a desert-land entry can not, so long as it
or qualify the power and authority con-'
is unattached to the realty and retains its
ferred by the organic act upon the land
status as personal property, be considered
department to supervise and direct all
a permanent improvement of the land
proceedings relating to the disposal of the
within-the meaning of the desert-land
public lands, and to determine whether
act .---------------------------------. 92
a contest against an entry shall or shall
Expenditures for machinery for boring
not be allowed -8
67
wells with a view to developing a water
In case of a contest against a desertsupply for irrigation of the land can not
land entry, the annual proofs offered by
be accepted toward meeting the statutory
the claimant, and forming a part of the
requirement relative to expenditures for
records of the land department, although
permanent improvements upon desertnot put in evidence at the hearing on the
land entries
..
-..
. 638
contest, may, where the truth of any of
Prior to final proof and certificate, a
the statements made in said proof is the
desert-land entryman has no such right
main question in issue, be properly judiin the land as may be assigned by operacially noticed with a view to determining
tion of law without any voluntary act on
the truth or falsity of subsequent statehis part -...
515
nents made by the same witnesses conThe right of a person claiming under an
cerning the same facts ...
147i
instrument of assignment of an unper
fected desert-land entry to recognition by
Contestant.
the land department is dependent upon
A contestant can acquire no right whatthe filing in the local office of a certified
ever to the land in controversy by the
copy of the instrument of assignment, topresentation of an application to enter the
gether with an affidavit, executed by himsame prior to termination of the contest
self before the proper officer, showing his
and while the entry remains of record. . 24
qualifications to take and complete the
Where a contested entry is relinquished
entry-....
. 474
after the contest has been dismissed for
Where it appears from the final proof
want of prosecution, and while a second
submitted on a desert-land entry that
contest is pending, the second contestant
there has not been actual tillage of oneis entitled to a preference right of entry.. 527
eighth of the land, and it is not conWhere a second contestant charges failelusively established that the climatic
ure on the part of the entryman to comand physical conditions are such that
ply with law and also collusion between
crops other than native grass can not be
the entryman and the first contestant, and
successfully produced thereon, and the
the entry is canceled as the result of the
proof fails to show the quantity of hay
first contest, the second contestant is not
per acre produced from native grass by
entitled to a preference right of entry, notirrigation, or.whether it is of merchantwithstanding he establishes collusion as
able value, the showing is not such as
charged and the first contestant is held
will justify the land department excusing
for that reason to have acquired no prefactual tillage of one-eighth of the land
erence right ........
-...
....
18
and accepting the proof as sufficient ..... 1
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Where prior to the submission of final
proof and the issuance of final certificate upon a homestead entry, a resurvey
of the land is made, the entry should be
amended to conform to such resurvey,
and the fact that the local officers accepted final proof and issued final certificate upon the entry without such
amendment having been made will not
prevent the Department requiring the
entry to be amended to conform to the
lines as established by the resurvey at
any time prior to the passing of the full
legal title by the issuance of patent
12
Purchase under section 2 of the act of
June 15, 1880, exhausts the homestead
right; and ,as such purchase is not the
equivalent of commutation under the
provisions of section 2301 of the Revised
Statutes, the purchaser is not entitled to
make a second entry under the provisions of section 2 of the act of June 5,
1900, which grants such privilege to any
person who had theretofore made an.
entry under the homestead laws and commuted the same under the provisions of
said section 2301
.
392
The act of December 29,1894, relating to
-second homestead entries, has no application to entries made and abandoned
after its passage, but is specifically lim*ited in its application to persons Who
had prior to its passage forfeited their
rights for any of the reasons enumerated
in section 3 of the act of March 2,1889-.. 71

Evidence.
Rule 42 of Practice, requiring that the
transcript of the testimony of witnesses
who testify at a hearing before the local
officers shall be "then and there subscribed by the witnesses and attested by
the officer before whom the same is taken,
unless the parties shall by proper stipulation in writing, filed with the record,
mutually agree to the contrary," has all
the force and effect of law; and where, in
the absence of the required stipulation,
the transcript is not so subscribed and attested a certificate by the local officers
that the several witnesses were sworn
before testifying, together with a certificate by the stenographer who took the
testimony that the transcript is a true
and correct transcript of the testimony as
given by the witnesses, are not sufficient
to cure the defect, and such unsigned
and unattested transcript can not be accepted as evidence in the case
382

Fees.
Circular of August 28, 1906, relative to
fees for furnishing township plats or diagrams under act of March 3, 1883139
Circular of April 15, 1907, relative to
fees of surveyors-general for furnishing
copies of plats and records ............... 514

Fees-Continued.

Page.
Circular of May 16, 1907, under act fo
March 2, 1907, relative to unearned fees
and unofficial moneys.
... :
.
568
Registers and receivers are not entitled
to fees and commissions in connection
with the filing of applications for the
right to use water from irrigation works
constructed under the reclamation act,
but are entitled to commissions of one per
cent on all moneys received from water
users at the office for which they are appointed to the extent of the maximum
357
salary fixed by statute
....-......
-

Final Proof.
Circular of December 17, 1906, relative
to final proof on desert-land entries ..
352
Instructions of March 1, 1907, relative
to roofs, affidavits, and oaths executed
before deputy clerks of courts-...
... 436
Circular of March 25, 1907, under act of
March 1, 1907, relative to extension of
time for making final proof on certain
desert-land entries in Washington ........
478
Circular of March 25, 1907, under act of
March 1, 1907, relative to extension of
time for making final proof on certain
lands in Los Angeles land district ........
479
Circular of May18,1907, relative to final
proof on desert-land entries .............. 575
The distinction between commutation
and final proof in relation to the element
of time within which full compliance
with lawmay be shown demandsa higher
degree of proof of good faith en the part
of an entryman who elects to complete
his entry and acquire title within the
limited period allowed bycommutation
than is required in the case of ordinary
proof after five years' compliance with
.
371
the law-8
....
To entitle a commuting homestead entryman to creditfor coustructiveresidence
from the date of entry it must be shown
not onlythat he established abonafideresidence upon the land within six months
from the date of the entry, but that his
actual presenceon the land was thereafter
substantially continuous to the date of
submitting final proof ---------......... 252
A homestead entryman by his election
to commute assumes the burden of showing full compliance with law in the matters of residence, improvement, and cultiVation, -and the proof will not be accepted
by the land department unless it shows
the substantially continuous presence of
the claimant upon the land for the required period -1------..................... 371
In case the officer named in the finalproof notice, before whom the proofs are
proposed to be taken, has two or more establishedplacesforthe transaction ofbusiness within the jurisdictional limits, and
carries on his official business at such
places at regular, fixed times, the requirement of paragraph 3 of the circular of
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March 24, 1905 (33 L D., 480), that final
proofs shall be made before the officer
named at "his regularly established place
of business and not elsewhere," will not
prevent the proof being taken at anyone
of such established places of business that
may be designated in the notice-....... 344
The fact that it appears from the final
proof that the water right of a desert-land
entryman, relied upon to effect reclamation of the land embraced in his entry, is
encumbered by a mortgage to secure the
balance of the purchase price of said right,
will not justify rejection of the proof, on
the groundthatthe entrymanhasnot " an
absoluteright to sufficient water to successf olly irrigate the land," withinthe meaning ofthe departmentalregulations,-where
it appears that the entryman is acting in
good faith and the proof is in all other respects satisfactory ........................ 181
Desert-land entrymen in making proof
of possession of a right to sufficient water
to properly irrigate the land, should only
be required to furnish the best evidence
thereof obtainable at the time the final
proof is submitted, which should also
show that the entryman has done all that
be is required by the laws of the State or
Territory to do at that time for the maintenance of the rightand thatundertheright
he has actually used the water for the irrigation of the land embraced in this entry. 305

Forest Land.
See Reservaton.

Homestead.
GENERALLY.
Circular of August 4, 1906, containing
suggestions to homesteaders and persons
187
desiring to make homestead entries
Circular of September 7, 1906, under act
of June 11, 1906, relative to homestead
200
entries within forest reserves ....-....
Lands actually appropriated to urban
uses are not subject to homestead entry. . 161
The disqualification imposed under the
homestead law on one who is the " proprietor of more than 160 acres of land;"
extends to one who holds under a contract of purchase lands selected by the
State, even though the title may yet be in
the Government and the payments under
the contract have not been completed . 615
The fact that a homestead entryman
uses a portion of the land embraced in
his entry in connection with the prosecution of his saw-milling business in no
wise affects the validity of his claim under
the homestead law if he in good faith
519
complies with the terms thereof .-.
The act of June 16, 1898, specifically
provides that "no patent shall issue to
any homestead settler who has notresided

Homestead-Continued.

Page.

GENERALLY-Continued.
upon, improved. and cultivated his homestead for a period of at least one year after
he shall have commenced his improvements," and credit for military service,
as provided for by said act, can not be
allowed as a substitute for such period of
................................. 553
residence
The fact that lands may be chiefly valuable for the timber thereon does not exclude them from settlement and entry
under the homestead law, but it must
clearly appear that the settlement or
entry upon such lands was made in good
faith for the purpose of making the tract
a home; and where the entryman in such
case submits commutation proof and pays
a price to cut short the period of residence
required by the homestead law, he invites
scrutiny and challenges judgment as to
the good faith of his entry ................. 561
WIDOW; HEIRS.
Upon the death of a homestead entryman who had up to that time complied
with the law, his widow will not be required to cultivate the land where the
period during which compliance with
law is necessary has so nearly expired
that no effective cultivation by planting
and harvesting is possible within the
512
time remaining- _-Where the heirs of a deceased homestead entryman seek to perfect the entry,
and have not themselves, after the death
of the entryman, complied with the
homestead law for the entire period required thereby, the question as to whether
the entryman during his lifetime complied with the law for such a period as,
when added, to the period during which
the heirs complied with the law, would
amount in the aggregate to the required
period, is a proper subject of inquiry,
whether raised- by protest or otherwise,
at the time final proof is submitted by the
335
...
..........
heirs SOLDIERS'.
The homestead right is not exhausted
by the filing of a soldiers' declaratory
statement which is subsequently abandoned because of a prior adverse settlement claim ................................ 499
In the commutation of a soldiers' homestead entry credit for constructive residence between the date of the tiling of
the declaratory statement and the date
of the entry based thereon can not be
523
allowed ....-.
SOLDIERS' ADDITIONAL.
The right of additional entry accorded
by section 2306 of the Revised Statutes is
not a ife interest merely, but is part of
the soldier's estate and as such may be
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SOLDiERs' ADDITIONAL-Contined.
devised by him, subject to appropriation
by the widow or minor orphan children,
as provided by the statute;-and if not so
appropriated, the right vests absolutely
in the devisee ---------------------------- 164
Where an application to make soldiers'
additional entry is rejected fr invalidity
of the base offered, and no like valid base
is supplied, substitution therefor of a
forest reserve lieu selection will not be
allowed to the prejudice of intervening
adverse rights 226
An application to make soldiers additional entry, in attempted substitution
for a similar application theretofore filed
and rejected for invalidity, can not be
accepted in the face of an intervening
withdrawal for forestry purposes; nor can
the original invalid application, held for
rejection prior to the creation of the forest reserve embracing the land, be regarded as a "lawful~filing" within the
meaning of the exception in the proclamation establishing the reserve 184
An entry under section 2306 of the Revised Statutes, although allowed upon an
invalid soldiers' additional right, while
of record segregates the land, and no
rights are acquired under a subsequent
application covering the same land which
will prevent the substitution of a valid
right as a basis for the entry 422
A homestead entry allowed upon an
application executed outside the land
district wherein the land is located is not
for that reason void, but voidable merely,
and furnishes a sufficient basis for a
soldiers' additional right under section
2306 of the Revised Statutes . .. 179
No right of additional entry under the
provisions of section 2306 of the Revised
Statutes exists where the original entry
of the soldier was made for land embraced
in an approved swamp-land selection upon which patent subsequently issued to
the State, as the soldier's original homestead right was not thereby exhausted.-- 234
Where the minor child of a soldier
makes homestead entry under section
2307 of the Revised Statutes in his own
name, by a duly appointed guardian, and
perfects title thereto, he thereby exhausts
his right under the homestead law
520
COMMUTATION.
Directions given for the protection of
rights under commuted homestead entries in which credit may have been allowed for military service in lieu of the
one-year period of residence required by
the act of June 16, 1898, under the thenexisting practice of the General Land
Office .........................
553
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ACTS OF, APRIL 28, 1904.
1. Kinkaid Act.
Instructions of April 27, 1907, under act
of March 2,1907, extending the provisions
of the IKinkaid Act................... 542
The preference right of entry accorded
by the act of April 28,1904, vested only in
persons qualified to exercise it, and if,
prior to the vesting thereof, intervening
rights attached to the land, they will not
be disturbed .........
2...........6.....
26
The preference right of entry accorded
claimants under the provisions of section
2 of the act of April 28, 1904, attaches immediately upon their becoming qualified
to proceed thereunder, in the absence of
any intervening adverse right; and where
a claimant whose entry remains intact
was not, at the date of the act, occupying
the land embraced in his entry, but subsequently cured his default, his rights
under the statute date from the time he
commenced compliance with the law in
good faith, but if prior to that time any
other qualified claimant had exercised his
preference right upon the lands subsequently applied for by the defaulting applicant, the rights of the prior entryman
will not be disturbed
314
Where, under the provisions of the act
of April 23,1904, two or more claimants
are entitled t the preference right of entry for the same land, and there is a limited amount of land open to entry upon
which the respective claimants may exercise the right, an equitable adjustment
should be made between them in order
that all may derive the greatest benefit
under their preference rights 213
The term "own and occupy" as employed in section 2 of the act of April 28,
1904, referring to those entitled to a preference right to enter contiguous land under that section, is held to mean such'
possession of and dominion over the land
embraced in an entry as is required by
the provisions of the general homestead
law; that is, such residence on the land
entered as would defeat a. contest based
upon a charge of abandonment ..
480
The right of entry granted by section 2
of the act of April 28, 1904, can only be
exercised by those persons who, at the
date of making entry thereunder, "own
and occupy the land heretofore entered
by them," and the occupancy of the land
"heretofore entered" must be such as
will defeat a contest based upon the
charge of abandonment -..
560
An entryman under the act of April 28,
1904, who fails to take the full quantity of
land he is entitled to enter, for the reason
that there are at that time no other adL
,oinin nannrnnriotodnDubin1
1___1
-11-1--_-
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Acts OF APRIL 28,1904-Continued.

1. Kinkaid Act-Continued.

jeettoentrymayif other adjoininglands.
a homestead ntry made by him, but
subsequently become vacant, enlarge his
through purchase from the original enformer entry to the full area permitted
tryman-1.------------- -----... 351
by the statute, by including contiguous
By virtue of the provisions of section 2
tracts in and as a part thereof, regardless
of the act of March 2, 1907, credit for
of whether at the time of his original enmilitary service may be allowed in entries
try he contemplated taking those parunder the act of April 28,1904, commonly
ticular tracts, if they should subsequently
known as the Kinkaid Act
-.
. 618
become vacant, provided it be satisfacThe provision of the act of April 28,1904,
torily established that he did not at the
that the entryman at the time of making
time of making the original entry intend
final proof must show affirmatively that
thereby to exhaust the right conferred by
he has placed upon the land permanent
the statute-...
...................... 102
improvements of the value of not less
The provision of the act of April 28,
than $1.25 per acre for each acre included
1904, that the land entered thereunder
in his entry, contemplates, in case of an
"shall be as nearly compact in form as
additional entry under said act, that the
possible, and in no event over two miles
entryman shall make the required exin extreme length," contemplates that
penditure for improvements, exclusive of
the original entry shall be taken into acand in addition to the improvements on
count, in cases of additional entry under
his original homestead ..................
613
section 2 of said act, and that the original
Lands within that part of the Fort Ranand additional entries taken together
dall abandoned military reservation in
shall conform to this requirement ...
585
the State of Nebraska, not selected by the
The qualifications of an applicant to
State or otherwise disposed of under the
make additional entry under the proviact of March 8, 1893, providing for the
sions of section 2 of the act of April 28,
disposition of the public lands in that
1904, must be determined as of the date
reservation, are subject to entry under
of the presentation of the application,
the provisions of the act of April 28, 1904. 208
and only those who on that date possess
2. Second and Additional Entries.
the requisite qualifications entitling them
to make entry under the provisions of the
Instructions of June 11, 1907, relativeto
general homestead law are qualified to
second entries:- .-... 590
1..make such additional entry; hence, a marThe right to make second entry acried woman living with her husband and
corded by the act of April 28, 1904, is limnot the head of a family is not qualified to
ited to persons who prior to the passage
make entry under said section, notwithof the act actually entered other lands
standing such disqualification did not
under the homestead law ................ 57
existatthe date her original entry was
There is no provision in the act of April
made -....
323
1.....8............
28, 1904, authorizing a second entry based
The fact that an applicant to make enupon settlement made prior to the pastry under the act of April 28, 1904, made
sage of the act, xvhere the original entry
a prior homestead entry for and is the
was not made until subsequent to that
owner of a quarter section containing
time ....-...
....
......
57
more than 160 acres, will not disqualify
rhe right of entry conferred by section
him as an entryman under section 3 of
1 of the act of April 28,1904, is not limited
said act; but if he be the owner of more
to those who theretofore made and abanthan 160 acres of land acquired otherwise
doned or relinquished but one homestead
than througha prior homestead entry, he
entry
........
877...
5.....
is disqualified to make such entry- ... 206
A
homestead
entrytnan
who
secured
a
In determining whether an applicant
valuable right in- return for the relinis disqualified to make additional entry
quishment of his entry, relinquished for
under the provisions of section 2 of the
a consideration within the meaning of
act of April 28, 1904, by reason of the
section 1 of the act of Aprll 28, 1904, and
ownership of more than 160 acres of land,
is therefore not entitled to make second
exclusive of that embraced in his original
entry under the provisions of that
entry, actual acreage is the test that must
section ...-...............
447
govern; and where he in fact owns more
The right to make a second homestead
than 160 acres, exclusive of the land in
in his original entry, he must be held
entry accorded by the act of April 28,
disqualified, notwithstanding such land
1904, having once been exhausted, is not
restored by relinquishment of the second
comprises a technical quarter section and
that title thereto was not acquired under
entry .
407
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ACTs OP APRIL 28, 1904-Continued.
2. Second and AdditionalEntriesContinued.
An application to make second homestead entry filed subsequently to the act
of April .28,1909, must be denied where it
appears that the applicant failed to make
a bonaefide effort to comply with the law
as to his original entry ....
301
A homestead entry made and relinquished after the passage of the act of
April 28, 1904 (33 Stat., 527), can not be
made the basis for the restoration of the
homestead privilege under that act -..
273
Where one entitled to have his homestead right restored to him under the provisions of the act of April 28,1904 (33
Stat., 527), and also entitled to make an
additional entry under the provisions of
section 2 of the act of April 2, 1904 (33
Stat., 547)1exercises the latter privilege,
he thereby exhausts his homestead rights
and is not entitled to claim any benefits
under the former act -... ,1...
273
The provisions of the act of April 28,
1904, are not applicable to homestead entries based upon applications filed prior
to the passage of the act; but the qualifdcations of all claimants who prior to the
passage of the act filed proper application
for lands subject to entry should be determined under the law as it existed at
the time the application was filed
134
The mere allegation by an applicant
to make second homestead entry under
the provisions of the act of April 28, 1904,
that he relinquished his former entry
without consideration, will not, in the
absence of an averment that he was mistakenas to the character of the land originally entered or that he was unable to
complete the entry either on that account
or because of some unavoidable complication of his personal or business affairs,
bring him within the saving provisions
of said act -239
The provision of the act of April 28,
1904, authorizing second homestead entry
in cases where the entryman was unable
to perfect his original entry " on account
of some unavoidable complication of his
personal or business affairs," and "did
not relinquish his entry or abandon his
claim for a consideration," contemplates
that the "unavoidable complication "
shall be one arising subsequent to the
making of the entry, and which prevented the completion thereof, and not
one existing at the time the entry was
:579
made ..-

Indemnity.
See School Land.

Indian Lands.

Page.
Instructions of July 23, 1906, relative
to preference right of entry accorded purchasers of improvements on Indian lands. 56
Instructions of July 31, 1906, under act
of June 21, 1906, extending the time for
payment by homestead settlers on purchases of lands in Indian reservations in
Minnesota.
-..............
...............
67
Circular of January 17, 1907, under act
of January 8, 1907, extending time within
which residence maybe established upon
Crow Indian lands ....................... 382
Instructions of January 25, 1907, under
act of January 17, 1907, extending time
for establishment of residence on Sho397
shone and Wind River Indian lands
Instructions of January 21,1907, relative
to notice to Commissioner of Indian Affairs of action affectiug Indian allotments .............-...................... 396
Circular of February 15,1907, relative to
ceded Chippewa lands withdrawn pending completion of drainage survey under
.. ....
428
act of- June 21, 1906 Instructions of March 27,1907, under act
of March 1, 1907, relative to ceded Chippewa Indian lands withdrawn for drainage survey ---- ........---------------481
Circular of April 20, 1907, relative to
Chippewa agricultural lands
532
Instructions of March 6, 1907, under act
of February 18, 1907, relative to certain
patents and entries in Fort Berthold
reservation
.
.----.--..
:...
451
Regulations of March 20, 1907, underact
of March 1, 1907, relative to selection of
desert lands in Southern Ute reservation
under Carey Act ...
.......
477
Proclamation of June 8,1907, relative to
disposal of lands in Devils Lake reservation
.-.
.
646
Circular of June 28,1907, with respect to
disposal of lands in Devils Lake reservation- .
.......
.... 647
One who is recognized by the laws and
usages of an Indian tribe as a member
thereof, or who is entitled to be so recognized, is qualified to take an allotment
out of the public lands under the fourth
section of the act of February 8, 1887, as
amended by the act of February 28, 1891. 549
An Indian homesteader holding title
under a trust patent issued to him under
the provisions of the act of July 4, 1884,
who at the time of making the entry had
abandoned his tribal relation and was
occupying the status of a citizen of the
United States under the terms of section
6 of the act of February 8,1887, may, upon
application therefor, have the trust pat-,
ent canceled and patent under the general homestead law substituted therefor. 80
In making allotments under section 6
of the act of June 5,1906, all selections pre-

704

INDEX.

Indian Lands-ontinued.

Page.
sented at a time when the same could
properly be received for a party then in
being should be accepted, althoughthe
party may die before the schedules are
completed or approved ...
. 145
A decree of condemnation by a court of
competent jurisdiction, in proceedings
under the act of March 3, 1901, which
provides for condemnation for public purposes of lands allotted in severalty to Indians, has the efiect to vest title in fee,
and the issuance of patent to the Indian
allottee for the land covered by the decree is not necessary
..
...
. 648
In the absence of legislative authority
therefor, first or trust patents can not be
issued upon selections made by members
of the Turtle Mountain band of Chippewa Indians under the agreement ratified
-... 608
by act of April 21, 1904 ..
Lands formerly within the Coeur
d'Alene Indian reservation and restored
to entry by the act of March 3, 1891, are
not subject to soldiers' additional entry
under the provisions of section 2306 of
... - ..
159
the Revised Statutes
Lands within the Bitter Root Valley
above the Lo-Lo fork of the Bitter Root
River, ceded to the United States under
the treaty with the Flathead and other
Indians, ratified March 8, 1859, are not
subject to entry under the mining laws. - 444
The children of those Indians who received allotments on the north half, or
restored portion, of the Colville Indian
reservation who did not themselves receive allotments thereon, and also the
children of such allottees born since the
allotments were made, are on the same
footing in respect to allotments on the
south half, or reserved portion, of the
reservation as the Indians residing thereon, and equally entitled with them to
allotments under the provisions of the
220
act of March 22,1906-..-.....-.............
Theterm "residence" as used in the
provision of the act of April 28, 1904, restricting allotments thereunder to those
who were legallyresidingupontheWhite
Earth reservation at the date of the passage of the act, and to those who may
remove to and take up their residence on
said reservation, should be given its
ordinary meaning as recognized in legal
parlance and construction, and, so construed, the act does not require that those
already having legal residence on the
reservation, although temporarily absent
for any reason, must return thereto in
order to receive the benefits of its pro'visions ............ ... .143
Under the provisions of the act of March
6, 1906, authorizing the disposition of
such surplus and allotted lands on the
Yakima Indian reservation as may be
subject to irrigation by means of projects
r
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under the reclamation act, twenty acres
is fixed as the unit for Indian ownership
to be irrigated by the waters of any such
project, and if an Indian desires to accept the benefits of the act and place his
surplus lands under the control of the
government to be sold for his benefit, he
can do so only upon the condition that
he will retain twenty acres thereof, and
no more, for which a water right shall be
secured to him, appurtenant to the land
and sbj ect to the same charge for construction and annual charge for maintenance as other lands under theproject. 110
Under the authority conferred upon the
Secretary of the Interior by the act of
June 27, 1906, to "fix a lesser area than
forty acres as the minimum entry" and
to " establish farm units of not less than
ten or more than one hundred and sixty
acres" as to all lands withdrawn and
entered under the provisions of the reclamation act, he may make such subdivisions of the public lands entered
under the reclamation act as in his judgment may be deemed advisable, in units
of ten acres or multiples thereof, up to
one hundred and sixty acres ..
.. 110

Insane Entryman.
Where a homestead entryman on account of mental incapacity to understand
the necessity therefor fails to submit final
proof within the seven-year period provid6d by statute, and the land department, in ignorance of the reason for such
failure, cancels his entry because of the
expiration of its statutory life, and an-,
other, not in good faith, but with full
knowledge of the entryman's long-continued compliance with law in the matters of residence, cultivation and improvement, and of his mental incapacity,
thereupon makes entry of the land with
intent to acquire title thereto for his own
use and benefit, such entry, upon the
land department becoming fully advised
as to the true facts and circumstances of
the case, will be canceled and the entry
of the insane entryman reinstated with a
view to submission to the Board of Equitable Adjudication for confirmation . 378

Irrigation.
See Arid Land.

Isolated Tract.
Circular of July 18,1906, under act of
June 27, 1906, relative to isolated tracts . 44
Circular of April 18, 1907, relative to
affidavit required of applicant ........... 518
Instructions of April 27, 1907, relative
to isolated tracts within the area affected
by the Kinkaid Act ..............
542
6..
Circular of May 16, 1907, under act of
June 27, 1906, relative to isolated tracts -, 681
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The law relating to the sale of isolated
those laws, inquire into and determine
tracts does not require the Commissioner
those questions and thereupon take such
of the General Land Office to sell such
further action as may be appropriate and
lands, but clothes him with discretion to
necessary to enforce its jurisdiction and
offer them for sale whenever in his judgpreserve the rights and interests of the
ment it would be proper to do so; and
public ----------------................ 565
the exercise of this discretion will not be
Land Department.
controlled by the Secretary of theInterior
C,
unless his refusal to offer any such tract.
The local officers in assisting an applifor sale would be prejudicial to the incant in the preparation of his application
terest of the government or otherwise
to enter are the agents of the applicant,
involve an abuse of the discretion resting
and where error in description is made by
in him -..
..
294 0' them in the application the applicant can
While the Commissioner of the General
not set up such error to defeat the interLand Office, in the exercise of the auvening rights of another acquired in igthority conferred upon him by section
norance thereof
.
....--.....
345
2455 of the Revised Statutes, should not
By virtue of its jurisdiction over the
offer at public sale any tract of land that
public lands, involving their care as well
does not appear by the records of his ofas their disposition, the land- department
fice to be free from all claim or right, yet,
may at any time, of its own motion or at
where a tract has been sold under said
the'instance of others, wherever it apsection while covered by a claim of rec
pears or is charged that claims asserted
ord, he has ample authority to clear the
under any of the public-land laws are
record of such claim, if invalid, and to
merely colorable and are used to cloak unratify and confirm the sale and convey to
lawful timber cutting, illegal fencing, the
the purchaser the legal title by patent-- 452
wrongful exclision of bonafide settlers or
The act of March 6, 1868, directing that
claimants, or otherwise to the subversion
the even-numbered sections of lands
of those laws, inquire into and determine
theretofore withdrawn for the benefit of
those questions and thereupon take such
certain railroads be restored to settlement
further action as may be appropriate and
and entry under the preemption and
necessary to enforce its jurisdiction and
homestead laws bnly, does not in anypreserve the rights and interests of the
wise affect the authority of the Commispublic .................................. 565
6
sioner of the General Land Office, under
the provisions of section 2455 of the ReLand District.
vised Statutes, as amended by the act of
Determination relative to the location
February 26, 1895, to offer at public sale
of that portion of the boundaryline comany isolated or disconnected tract of pubmon to the Montrose and Durango land
lic land within any such section
411
districts, Colorado, described in the exSection 2455 of the Revised Statutes, as
ecutive order of April 14, 1888, defining the
amended by the act of February 26, 1895,
limits of the Durango district, as followdoes not operate to reduce the minimum
ing the township line common to townprice of isolated or disconnected tacts in
ships 42 and 43 N., R. 8 W., N. M..M
595
alternate reserved sections within the
limits of a railroad grant from two dolMlineral Lands.
lars and fifty cents to one dollar and
See Railroad Grant.
twenty-five cents per acre
1................
1
.
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Mining Claim.

Jurisdiction.
The land department has jurisdiction
to determine the equitable as well as the
legal rights of parties claiming interests
in public lands, and it is the duty of that
department to recognize equities such as
are recognized by the courts-..
...
161
By virtue of its jurisdiction over the
public lands, involving their care as well
as their disposition, the land department
may at any time, of its own motion, or at
the instance of others, whereveritappears
or is charged that claims asserted under
any of the public-land laws are merely
colorable and are used to cloak unlawful
timber cutting, illegalfencing, thevrongful exclusion of bonafide settlers or claimants, or otherwise to the subversion of

580-vol.- 35-06m

45

: GENERALLY.
General mining circular reapproved for
reprintinginpamphlet formMay2l, 1907. 664
The decisions of the Department holdtog that the provisions of the mining laws
relating to the patenting of tining claims
contemplate and require that an applicant for patent shall proceed with diligence to complete his patent proceedings, and that a failure to do so constitutes a
waiver of all rights under such proceedings, are notice to the world and mineral
applicants must govern themselves accordingly or suffer the consequences
27
It is only with respect to the actual production of salt, by the usual processes,
that a saline spring or deposit may be re-
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garded as within the purview of the mining laws; and the installation, upon a
mining claim containing saline springs,
of bath houses and appurtenances and
the use of the water for bathing purposes
is not in any respect or feature mining,
and those utilities can not be regarded as
426
in any sense mining improvements -.-A stockholder in a corporation which is
the owner, in whole or in part, of a mining claim has in himself no title in or to
the claim separate and distinct from that
of the corporation, and therefore is not a
co-ownerwith thecorporation or the other
shareholders therein, or with other part
owners of the claim, and is not qualified
to take advantage of the forfeiture provisions of section 2324 of the Revised Stat54
-.............. ....
utes
sOCATION.
There is no warrant in the mining laws
for extending, arbitrarily and without
any basis of fact therefor, the vein or lode
line of a location in an irregular and zigzag mainer for the purpose of controlling
the length or situation -of the exterior
lines of the location to suit the convenience, real or imagined, of the locator. . . 22
The end lines of a lode location must be
straight and parallel to each other, and
when at right angles with the side lines
mAy not exceed six hundred feet in
length

...-

.

.................
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22

The mining laws contemplate that the
end lines of a lode claim shall have substantial existence in fact, and in length
shall reasonably comport with the width
.. 22
..
of the claim as located ...-.
:
APPLICATION.
The mere fact that the application fos
patent to a mining claim and the affidavit as to the posting of notice on the
clairil, executed by the duly authorized
agent of a corporation, were verified before a notary public who was also secretary of the corporation, is not sufficient
reason for requiring new application and
affidavit, unless the notary public was at
such time also a stockholder or otherwise
beneficially interested in the corporation 174
The provision of section 2325 of the Revised Statutes, that an application for
patent to a mining claim shall be " under
oath;," and the provision of section 2335,
for the verification of such application
"before any officer authorized to administer oaths within the land district"
where the claim is situated, are mandatory, and their observance is essential to
the jurisdiction of the local officers to en455
tertain the patentproceedings

There is no authority of law for an
agent to make oath t an application for
patent to a mining claim, except under
the act of January 22, 1880, which provides for such oath by an agent only
where the applicant is not at the time a
resident of or within the land district
where the claim applied for is situated;
and where an agent makes oath to an application for mineral patent under conditions not within the terms of said act the
application and proceedings thereon are
invalid, and the invalidity can not be
cured by filing a new application sworn
to by the applicant, nor can entry allowed
upon such invalid application and proceedings be submitted to the Board of
Equitable Adjudication under sections
2450 to 2457 of the Revised Statutes-... 434
i:
ADvERsE CLArI
The provisions of sections 2325 and 2326
of the Revised Statutes contemplate, as
the subjectof judicial determination, the
disputed possessory right to ground embraced in conflicts between different
. 495
...- -. X
mining claims only
Failure to commence proceedings upon
an adverse claim in a court of competent
jurisdiction within the peiod prescribed
by section 2326 of the Revised Statutes
constitutes a waiver of the adverse claim; and such proceedings thereafter begun
and prosecuted can not affect the rights
.... 551
of the applicant for patent
Where an adverse claim is presented
for filing within the period fixed by statute but is rejected by the local officers,
appeal from such action does not relieve
the adverse claimant from the obligation
to commence judicial proceedings within;
the statutory period, and a failure to do
so constitutes a waiver of his claim -. 304
The final judgment of a court, in, accordance with the provisions of the
amendatory act of March 3, 181, in an
adverse suit pursuant to section 226 of
the Revised Statutes, to the effect that
neither party litigant has established the
right of possession of the ground in controversy, effectually terminates the patent
proceedings out of which the controversy
arose; and entry can not thereafter be
lawfully allowed and patent issued except upon the prosecution, by a qualified
32
claimant, of new patent proceedings .....
DISCOVERY AND EXPENDITURE.
A stamp mill, even though locatedupon
and used exclusively in connection with
the mining claim to which it is sought to
accredit it toward meeting the statutory
requirement of an expenditure in labor
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DISCOVERY AND ExEI'EnITUIRE-Conftd.

or improvements of the value of $500 as a
condition of obtaining patent, can not be
accepted as an improvement within the
meaning and intent of the statute 493
Where several contiguous mining
claims are held in common and expenditures are made upon an improvement intended to aid in the common development of all the claims so held, and which
is of such character as to redound to the
benefit of all, such improvement is properly called a common improvement
361
Each of a group of contiguous mining
claims held in common and developed by
a common improvement has an equal,
undivided interest in such improvement,
which is to be determined by a calculation based upon the-number of claims in
the group and the value of the common
improvement -361
There is no authority in the law for an
unequal assignment of credits out of the
cost of an improvement made for the common benefit of a number of mining claims,
or the apportionment of a physical segment of an improvement of that character
to any particular claim or claims of the
number, such an arbitrary adjustment of
credits as the exige ncies of the case may
seem to require being utterly at variance
with the essential idea inherent in the
term, a common improvement
361
In any patent proceeding where a part
of a group of mining claims is applied for
- and reliance is had upon a common improvement, the land department should
be fully advised as to the total number of
claims embraced in the group, as to their
ownership, and as to their relative situatiousproperly delineated upon an authenticated map or diagram. Such information should always be furnished in connection with the first proceeding involving an application of credit from the common improvement, and should be referred to and properly supplemented in
each subsequent patent application in
which a like credit is sought to be applied ..
.
361

LODE.To determine whether lands containing
a given mineral deposit are of the class
subject to location and patent under the
law applicable to vein or lode claims, resort is to be had to the language of the
statute rather than to definitions of the
terms "vein," "lode," and "ledge," given
by geologists from a scientific view point. 652
The statute is to be construed in the
* light of the prevailing and commonly
known use of the terms "vein" and
"lode," as defined by miners-the result
of practical experience in mining, so as to

Mining Claim-Continued.
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avoid any limitation in the application of
the law which a scientific definition of
the terms might impose; and as well in
the light of the general purpose and policy which Congress had in view, namely,
the protection of bona fide locators of the
mineral lands of the United States and
the development of the mineral resources
of the country
. 652
A vein or lode to be locatable and patentable under the mining laws must possess the elements of rock in place bearing
one or more of the minerals specified in
the statute, or some other mineral that'
would be embraced within the added
words "other valuable deposits"
652
Minerals of the nonmetallic as well as
the metallic class, whereverYound in rock
in place, are within the purview of the
mining laws relating to veins or lodes..- 652
Marble which does not bear any of the
minerals named in the statute, or any
other mineral substance of value, is not a
deposit of the kind or character contemplated by sections 2320 and 2322 of the Revised Statutes as subject to location and
patent under the law applicable to vein
or lode claims, but may be located and
patented under the law applicable to
placer claims-.............................
662
A lode locator may not, in the same. location, lawfully include any surface area,
or acquire any incidental mining rights
therein, outside of the course of, or vertical planes drawn downward through,
the established end lines of his claim
extended in their own direction
1592
The law grants to thelocatorand owner:
of a vein or lode the right to follow such
vein or lode on its dip outside the vertical
side lines of his location for the purpose
of appropriating the mineral of such vein
or lode, but does not authorize him to use
the subsurface of the outside ground,
when owned or claimed by another, for
the purpose of exploring, reaching, or
developing any other veins or claims, or
for any other purpose -617
An application for patent and an entry
under the mining laws may embrace two
or more lode claims held in common only
where such claims are contiguous within
the meaning of the public-land laws, and
claims which merely corner on one
another are not so contiguous
485
Directions given that all pending
entries for lode mining claims held in
common and embraced in a single patent
proceeding be sustained, and entry allowed in all cases where application for
patent to such claims shall have been filed
prior to September 1, 1907, if the law has
in all essential respects been complied
with and no question of common im-
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LODE-Continued.
provements is involved, and the only
defect is that one or more of the claims
merely corner on the other claims embraced in each application and entry.... 4Sf
PLACER.
The provision of the statute requiring
placer claims upon surveyed lands to
conform in their exterior limits to the
legal subdivisions of the public lands
furnishes no authority, in the location of
placer claims upon unsurveyed lands,
for placing the lines of such locations
upon previously patented or entered
lands.

......................

,
i557

Naturalization.
Circular of August 11, 1906, under seetion 39, act of March 3, 1903, relative to
certificates of naturalization - ..-.
116
Circular of November 6, 1906, under act
of June 29, 1906, relating to declarations
of intention and certificates of naturalization
.................................... 299
Circular of January 10, 1907, amending
circular of November 6, 1906 ....
......... 369

-

*

Notary Public.
Circular of April 29, 1907, under act of
June 29, 1906, relative to notaries public
acting as attorneys or agents ............. 546

Notice.
*R

f

See-Practice

Officer.
The laches or default of an entryman
can not be excused because of erroneous
advice given him by local officers ......... 252

Oklahoma Lands.

-

Proclamation opening pasture andwood
reserve lands in Kiowa, Comanche, and
Apache reservations
-...
. 298
*Regulations of October 19, 1906, governing opening of pasture and wood reserve
lands in Kiowa, etc., reservations .
239
Paragraphs 3, 7, and 14 of regulations
of October 19, 1906, amended 347
Circular of September 1, 1906, relative
to sale of leased lands in pasture reserve
No. 3
.---------139
Circular of February 21, 1907, amending
rule 5 of regulations of September 1, 1906,
relating to pasture reserve No. 3
433
Lands within the Kiowa, Comanche,
and Apache pasture reserve, opened to
settlement and sale under the provisions
:
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to entry under the mining laws ..
. 421
The provision in the act of June 28,
1906, granting to persons then in possession of lands in Pasture Reserve No. 3,
under leases approved by the Secretary

Oklahoma Lands-Cont'd.

Page.
of the Interior, a preference right to purchase the same, has reference only to the original lessee, and can not be extended
to include sublessees ...
-...
398
Upon the death of a person who applied
for and was awarded Oklahoma pasture
lands prior to making entry thereof the
right to enter is cast by law upon his
widow, who is required to either cultivate or reside upon the land for the
requisite period, but need not do both--- 573
Awards made to successful bidders on
Oklahomapasture and wood reservelands
in accordance with the descriptions of
the lands given in the bids will not be
canceled and the deposits accompanying
the bids returned, merely because the
bids were made in ignorance of the true
character of the lands or because of error
in description the lands designated in the
bids and awarded thereunder are not the
lands intended to be purchased .. 466
Nonsaline affidavits are not required in
connection with lists of selections under
section 12 of the act of June 16, 1906 .
509
The amount of fees collectible on account of selections made under said sec.r
tion shall be determined by dividing.the
total amount of lands embraced in a list
by 160, and the fees computed at the rate
of two dollars for each 160 acres selected
and for any remaining fraction 509
The actof May22, 1902, gives to theclass
of persons therein specified a new and independent right to make a homestead
entry for not exceeding one hundred and
sixty acres, without restriction or qualification, and the provisions of section 20
of the act of May 2, 1890, holding disqualified to make homestead entry in Oklahoma any person seized in fee simple of
one hundred and sixty acres of land in
any State or Territory, are therefore su-perseded by the provisions of the act of
May 22, 102, to the extent of the clasSs of
persons therein described -167
The term " under existing laws," occurring in the provision of the actof June
6, 1900, "that any person who having attempted to, but for any cause failed to
secure title in fee to a homestead under
existing laws,
. . shall be qualified
to make a homestead entry upon said
lands; " refers to laws existing at the date
of the passage, of the act, and does not
contemplate that said act itself shall be
embraced within that term; hence one
who made entry inder said act, which
was subsequently relinquished, is not entitled to make a second entry under said
provision
. 622
The act of June 6, 1900, contemplates
that but one homestead entry may be
made under its privisions by the same
person--.----..
... 622
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The United States mining laws have no
application to sections sixteen and thirtysix in the Cherokee Outlet, reserved to
the Territory of Oklahoma, and granted
to the future State, for school purposes . 113

Practice.
*See Rules Cited ardConstrued, page xxx.

GENERALLY.
Where the testimony in a contest case
is taken elsewhere than before the local
'officers, and the contestee, after moving
to dismiss the contest on the ground of
insufficiency of the evidence submitted
on behalf of contestant, proceeds to submit testimony on his own behalf, he
thereby, notwithstanding the officer beforewhom thetestimonywasbeingtaken
was without authority to pass upon the
motion, waives the benefits of the motion,
and is not entitled to have the case remanded for further hearing after final
decision by the land department that the
motion to dismiss was not well taken, but
must stand or fall on the record as made. 373

AMENDMENT.
Instructions of May 18, 1907, relative to
procedure in case of withdrawal of application to amend or make second entry. 576

APPEAL.
Circular of April 3,1307, relative to time
for appeal where notice of decision is
given byall
a l .........
492

HEARING.
Regulations of May 3 and June 26, 1907,
relative to hearings on charges by forest
officers ..............................
547,632

NOTICE.
Where notice of a decision is given by
registered letter, the registry return receipt is the highest evidence of service
thereof, and the date of delivery of the
letter as shown by the receipt is the date
of notice of the decision ..
...... 307
Where proof of service of notice by mail
is supplied as required by rule 18 of the
Rules of Practice, it will be- presumed,
after the expiration of the time specified
in rule 67, that the notice was received in
due course of mail, but service by mail
will only bind the party served from the
time the letter was actually delivered, as
shown by the registry return receipt_307
A purchaser from the State of lands
selected by it as school-land indemnity,
who fully discloses his interest, is entitled,
under rule 8 of practice, to notice of proceedingsin the land department affecting
such land; and it is not necessary that
counsel authorized to. represent the purchaser shall also show authority to
represent the State -3
529'

Practice-Continued.
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NOTIcE-Continued.
Rule 8 of the Rules of Practice, providing that transferees and incumbrancers,
by filing notice of their interest, become
entitled to the same notice of "any contest or other proceeding" affecting the
entries under which they hold as is required to be given the original claimant, is not limited to contest cases or
causes where there are adverse parties,
but is equally applicable in an e parte
.
387
proceeding
.......
.
Transferees or incumbrancers, in filing
notice of their interest under rule 8 of
the Rules of Practice, should furnish
satisfactory evidence of their real interest in the premises, agreeably to the requiremente of rule 102---87
Where a deceased homesteader isnamed
as sole defendant in a contest against his
entry, and notice of the contest is directed
to and served upon his widow, who was
not made a party but who appeared and
participated in the hearing, no jurisdiction is thereby acquired, and the contest
and all proceedings had thereon are abso367
lutely void and of no effect -8...
Rule l-of Practice, which provides for
service of notice of a cntest by publication where it is "shown by affidavit
that due diligence has been used and
that personal service can not be made,",
contemplates that such affidavit shall be
made by the person or persons who made
the search and inquiries in the endeavor
to ascertain the whereabouts of the defendant with a view of making personal
service; and where notice is pblished
upon an affidavit made by another, upon
information furnished by the person who
made the effort to obtain personal service,
such notice is fatally defective and no
jurisdiction is acquired thereunder 462
The Department has full authority to
review the action of registers of local
offices in designating the newspapers in
which notices under the public-land laws
shall be published, after the register shall
hae exercised his discretion in any particular case, and, if abuse of such discretion
appear, to take such action as may be
necessary for the correction thereof; but
it will not, n dvance of action by'the
register, give general directions as to
which of several newspapers published
in any locality shall be recognized as the
proper medium for the publication of
notices relating to claims to public lands
in that vicinity ...
-.
..
404

PROCEEDINGS BY GOVERNMENT.
In case of the suspension of an entry on
the report of a special agent, with opportunity to the entryman to apply for a
hearing, the entryman by making such
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GOVERNMENT-

Continued.
application without objection to the sufficiency of the notice of suspensionj does
not thereby waive the right to object, at
the hearing, to the sufficiency of the
. 227
.charge in the notice
The charge in anotice of suspension of
a timber and stone entry, to the effect
that the entry was not made in good
faith for the exclusive use and benefit of
the entryman, but at the solicitation and
for the benefit of another, states a sufficient cause of action, and if proven would
require the cancellation of the entry.. 227
REHEARING.
A petition for rehearing may properly
be considered, even though the affidavit
of petitioner filed as a basis therefor is
not corroborated, where the matters alleged as ground for the petition are susceptible of proof by the records of the
........
70
land department -

Preference Rtight.
See Cosfestant.

Private Claim.
The judgment of a court appointing an
administrator for the estate of a deceased
private land claimant and directing that
the indemnity right arising out of the
private claim be sold as an asset of the
claimant's estate, is not binding upon the
land department as to the question of
title to such right, where the court acted
without jurisdiction of the parties or the
subject-matter; and the land department
has authority to determine for itself
whether or not the court rendering the
judgment had the requisite jurisdiction,
whenever such judgment is relied upon
to sustain the right to enter public lands,
regardless of whether or not the necessary jurisdictional facts appear upon the
123
face of the record .
The confirmation of a Mexican grant
under authority of the eighth sectibn of
the act of March 3, 1891, upon voluntary
petition, will not prevent the issuance of
patent for a small holding claim, lying
within the surveyed limits of the grant
and asserted in due time under sections
16 and 8 of said act, notwithstanding
final proof upon said claim had not been
... 258
made at the date of the decree-..
Where an occupant of lands within the
limits of a private land claim failed to
assert his claim by petition to the proper
court within the period fixed by section
12 of the act of March 3, 1891, refused,
upon opportunity accorded him for that
purpose, to assert his claim to the land
as a "small holding claim" under said

Private Claim-Continued. :.Page.
act, and upon survey of the township in
which it is situated failed to assert any
settlement right thereto within three
months after the filing of the township
plat, the lands thereupon,'notwithstanding his occupancy thereof, became subject to entry by the first legal applicant,
and the Governmenthaving patented the
land to another, by virtue of a selection
thereof under the exchange provisions
of the act of June 4, 1897, is under no duty,
to the occupant to institute suit for the
cancellation of the patent, notwithstanding it was inadvertently issued without
consideration of a protest against such
93
selection filed by tle occupant Section 16 of the act of March 3, 1891,
was designed to protect the rights of
actual settlers on public lands in the
States and Territories named in the act,
to the extent of the land actually occupied by the settler, not exceeding 160.
acres, as a donation, where the settlement right had been actual and continuious for twenty years preceding the
township survey; and the subsequent
amendment of said section, by striking
out the words "residing thereon as his
home," did not modify the character of
the settlement contemplated by the act
as originally passed, or grant as a donation lands upon which no actual settlementhad been made and maintained and
where actual possession was maintained
only by another, as agent or tenant .-. 602

Public Land.
One asserting claim by virtue of an entry or entries under the public land laws
to 320 acres of agricultural land is disqualified to enter or make or maintain a
valid settlement upon other agricultural
public land; and no such rights are acquired by the filing of an application to
make homestead entry, by one so disqualified, as will, upon his subsequently becoming qualified, affect the rights of an
524
intervening qualified applicant - By virtue of its jurisdiction over the
public lands, involving their care as well
as their disposition, the land department
may at any time, of its own motion or at
the instance of others, wherever it appears or is charged that claims asserted
under any of the public land laws are
merely colorable and are used to cloak
unlawful timber cutting, illegal fencing,
the wrongful exclusion of bola fie settlers or claimants, or otherwise to the
subversion of those laws, inquire into
and determine those questions and thereupon take such further action as may be
appropriate and necessary to enforce its
jurisdiction and preserve the rights and
-i.
. 565
interests of the public .

711

INDEX.

Railroad Grant.

Page.

SELECT'ION.
The Secretary of the Interior, in the administration of theseveral land grants to
railroads is not bound to follow the broad
principles quoted in the decision of the
Supreme Court in the case of Sjoli v.
Dreschel (199 U. S., 1564), but may confine
what is said therein to astate offacts
sinilar to those then before the court.... 77
No title passes to lien lands before approval by the Secretary of the Interior of
the company's list of selections; and,
when so approv'ed, the lands are to be considered as fully selected as of the date of
the listing, so as to give to the company superiority over the right of homestead or
preemption claimants settling after the
listing by the company ................... 77
MINERAL LANDS.
Lands more valuable for saline deposits:
than for agricultural purposes, or that
contain valuable deposits of salines that
will justify expenditures for their extraction, are "mineral lands" within the

meaning of that term as used in the exception from the grant to the Southern
Pacific Railroad Company made by the
actof July 27, 1866- -----------149
A description by the commissioners appointed under the act of February 26,
1895, in their report of lands examined
and classified, as "all not patented of "
a designated section, clearly and with
*certainty indicates the particular parts
included; and such classification and
report are therefore within the requirements of sections 3 and 5 of that act
471

AcT oF JUNE .22, 1874.
Selections by a railroad company in
lien of lands relinquished under the provisions of the act of June 22, 1874, may be
made of lands in either odd or even numbered sections ......... *.........I......
21
ADJUSTMENT.
Regulations of July 6, 1906, under act of
May 17, 1906, relating to adjustment of
Northern Pacific grant
.
10
A selection by a State under the provisions of the act of August 18, 1894, can not,
prior to approval thereof, be considered
an "entry" within the meaning of the
act of May 17, 1906, extending the provisions of the act of July 1, 1898, and the
conflicting claims of the State and the
Northern Pacific Railway Company thereto are therefore not subject to adjustment under the provisions of said act.-.. 46
The purpose of the act of May 17, 1906,
is to extend relief in the same class of
claims as provided for in the act of July
1, 1898, where the same were initiated,
within the territory described, after January 1, 1898; and prior to Mlay
31, 1909.... 46

Railroad Grant-Continued.
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ADJUSTRNE-Cortinued.
Where any part of a settlement claim is
in conflict with the claim of the Northern
Pacific Railway Company under its grant,
and otherwise subject to adjustment under the provisions of the act of July i, 1898,
the settler may relinquish his entire claim
and transfer the sime to other lands- .-.-457
Where the conflicting claims of the
Northern Pacific Railway Company and
a homestead entryman are subject to adjustment under the provisions of the act
of July 1, 1898, and the entryman, after
patent, conveys a portion of his claim to
another, by legal subdivisions, the con:flicting claims of the company and the
purchaser to the portion so transferred
are subject to adjustment under said act 448
.No such vested interest is acquired to
land within the primary. limits of a railroad grant by the filing of a map of general
route and withdrawal based thereon as
will prevent disposition of the land by.
the United States prior to the filing of the
map of definite location; and where entry is allowed prior to definite location
and afterwards cancelled under an erroneous construction of the grant, the conflicting claims are subject to adjustment
under the provisions of the act of July 1
1898, unless the entryman. had, prior ton
January 1, 1898, by the acceptance of the
money paid upon said entry, or otherwise, abandoned his claim to the land.. 588
A settlement claim to unsurveyed lands
within the primary limits of the Northern Pacific land grant, existing at the
date of the definite location of the line of
road opposite thereto, thereafter maintained, asserted through the usual form
of entry, and patented, after the elimination of all claim under the grant by formal decision of the land department,
long prior to the passage of the act of
July 1,1898, providing for the adjustment
of conflicting claims to lands within the
limits of the Northern Pacific land grant
pending on January 1, 1898, will not be
reopened and adjusted under the provisions of said act upon the ground that
the settler was in laches in not making
timely assertion of his claim upon the
filing of the township plat of survey 359
All the odd-numbered sections within
the overlap of the grant eastward from
Portland, Oregon, made to the Northern
Pacific Railroad Company by the act of
July 2, 1864; and the grant northward
from said point made to said company by
the joint resolution of May 31, 1870, were
by virtue of the decision of the Department of July 18,1895, in the case of Spaulding v Northern Pacific Railroad Company, in dispute at the date of the passage
of the act of July 1,1898i and settlements
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ADJUSTMENT-Continued.
made upon any portion of said lands subsequentto that decision and on or prior
to January 1, 1898, were made under a
rulingof the Interior Department, within
the meaning of that act, even though
upon lands theretofore patented to the
company, and where such lands were
not sold by the company prior to July 1,
1898, the conflicting claims of the settlers
and the company thereto are subject to
adjustment under the provisions of said
49
.-............
act ......-.....

Railroad Lands.
Regulations of April 11, 1907, underact
of March 4, 1907, relative to settlers on
502
railroad lands in Alabama .

Reclamation.
See Arid Land.

Relinquishment.
Relinquishments of entries run only to
the United States, and when filed for any
purpose operate to clear the record of the
entries to which they relate and should
generally be retained as a part of the
254
-records of the land department

Repayment.
Circular of April 2,1907, under act of
March 2, 1907, relative to repayment of
492
excess ..
Congress having failed to make the necessary appropriation for carrying into
effect the provisions of the act of March
2, 1907, relating to repayments, said act is
inoperative; but even if an appropriation
for that purpose were available, the act
does not contemplate repayment of the
excess over $1.25 per acre, where the land
was properly rated and sold at double
---- 599
minimum-If an entry on its face shows no-departor
reure from any reasonable degree
4uirementof compactness, it is not a case
for repayment, regardless of the facts disclosed by the records -152
A desert-land entry consisting of four
forty-acretracts in a row, contiguous only
by the joining of the ends thereof, is not
such a departure from a reasonable requirement of compactness as to render
the entry impossible of confirmation, and
repayment on that ground will notbe al152
lowed ..The act of June 16, 1880, does not authorize repayment of an excess or overcharge, due to miscalculation, after the
money has been covered into the treas580
....
-....
..
ury
Where a tract of land was at the date
of entry and purchase thereof within the
limits of the withdrawal upon the map of

Page.
general route of a railroad, and properly
rated as double-minimurm land, and the
portion of the grant within which the
tract is situated was subsequently forfeited, and the price of lands therein rereduced to 9125 per acre, there is no authority, under section 2 of the act of June
16, 1880, for allowing repayment of the
amount paid for the land in excess of
177
$1.25 per acre -

[Repayment-Continued.

Reservation.
ITDIAN.

In the exercise of the right granted the
Raven Mining Company by the act of
May 27, 1902, to locate, under the mining
laws, 100 mining claims upon the unallotted lands of the Uintah and White
River tribes of Ute Indians, the company
is not confined to the lands formerly em382
braced within its lease
In case lands within the odd-numbered
sections granted in aid of the construction of a railroad fall within an Indian
reservation and it is sought to exchange
such lands for other public lands in accordance with the provisions of the act
of April 21, 1904, it is not necessary that
the lands offered in exchange shall have
been surveyed, where the amount of the
lands embraced in the reservation and so
lost to the grant may by protraction of
the public survey lines be definitely
... 8
ascertained-89 .................
MILITARY.

Instructions of July 26, 1906, relative to
homestead entries in Fort Rice aban60
doned military reservationInstructions of August 2, 1906, relative
abanFort
Crittenden
to sale of lands in
85
doned military reservation
Instructions of August 3, 1906, relative
to reoffering of lands in Fort Elliott
86
abandoned military reservation
Instructions of November 1, 1906, relative to disposition of lands in Camp Independence abandoned military reserva295
tion Instructions of March 15, 1907, relative
to sale of land in Grass Island abandoned
464
military reservation Lands within that part of the Fort Randall abandoned military reservation in
the State of Nebraska, not selected by the
State or otherwise disposed of under the
act of March 3, 1891, providing for the
disposition of the public lands in that
reservation, are subject to entry under
the provisions of the act of April 28, 1904. 208
One who on January 1, 1900, was an
actual occupant of lands within the Fort
Buford abandoned military reservation,
and otherwise qualified, is, under the
provisions of the act of May 19, 1900, re-
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MILITARY-Continued.
storing saidlands to settlementand entry,
entitled to a preference right of entry;
and where he asserts such right within
due time, by filing an application covering the lands occupied by him, a temporary withdrawal of such lands under
the reclamation act will not defeat his
right to make entry thereof, where his
application was pending for adjudication before the Land Department at the
date of the order of withdrawal
.
119
Where on January 1, 1900, there was no
claim to a tract of land within the Fort
Buford abandoned military reservation'
by virtue of actual occupancy, an application to make homestead entry thereof,
filedwithinduetimeafterthefilingof the
township plat of survey, and which was
pending before the Land Department for
adjudication at the date of a temporary
withdrawal of the lnd under the reclamation act, is effective to prevent the
attachment of the withdrawal as to such
tract, and the applicant may be allowed
to make entry thereof ................
119

FOREST LANDS.

Generally.

-

Regulations of May 3 and June 26, 1907,
relative to hearings on charges filed by
forest officers ....
547,632
Instructions of July 7, 1906, relative to
withdrawal of certain lands in Wausau
land district, Wisconsin, with a view to
the selection of 20,00 acres thereof by the
State, under the act of June 27, 1906, for
forestry purposes .-..11
Landswithin aforestreserve, notknown
to contain valuable mineral deposits, may
be appropriated to such uses as maybe
necessary to carry out the aims and accomplish the ends contemplated in the
establishment of the reserve ...
..
262
The lands ceded by the Blackfeet In* dians under the agreement ratified by the
act of June 10, 1896, and subsequently included within the Lewis and Clarke forest reserve are subject to the provisions
of the act of June 11, 1906, relating to the
entry of agricultural lands within forest
- reserves-.
....
-:-..
431
The executive department of the Government has no power to include within
and as a part of a forest reserve lands
within an abandoned military reservation turned over to the Secretary of the
Interior, pursuant to law; for disposal
under the acts of Congress providing for
the disposition of lands in abandoned
military reservations .......................
277
The Secretary of the Interior has no
power, without express legislative authority, to prescribe rules and regulations for
the protection of fish in the streams flow-
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Generally-Continued.
ing through and within the limits cf a
forest reserve ----------------------------- 277
Where survey of a township is made
upon application by a State under the act
of August 18, 1894, but prior to the filing
of the plat thereof the township is temporarily withdrawn with a view to its
possible inclusion within a contemplated
forest reserve, and the State is thereafter,
within due time after the filing of the
plat of survey, permitted to make selections of landa therein subject to final determination of the boundaries of the contemplated reserve, the land department
has full authority, the establishment of
the forest reserve embracing the lands in
question being determined upon, to cancel such selections with a view to preserving the lands covered thereby to the
reservationwhen created ....
:....
2

Act of June 4, 1897.
Instructions of July 5, 1906, under Senate resolution of March 19,1906, relative
to persons and corporations who had relinquished or conveyed lands in forest
reserves to the United States prior to repeal of act of June 4,1897 ...-. :
8
Applications to amend forest reserve
lieu selections are governed by the same
rules governing applications to amend
homestead- or other entries, and to support such an application it must be shown
that the tract covered by the proposed
amendment is the land originally selected, after inspection, and that the mistake was made through no fault of the
applicant ................................
223
The proviso to the act of March 3, 1905,
repealing the act of June 4,1897, vhich
declares that a selection made under the
provisions of the latter act prior to the
date o the repealing act, may be perfected and patent issue thereon the same
as though the repealing act had not been
passed, and if for any reason not the fault
of the party making the same any pending selection is held invalid, another selecton for a like quantity of land maybe
made in lieu thereof, applies as well in
instances where the selection is held invalid in part only as where the selection
is held invalid in its entirety ..
... 136
The action of the President transferring the Crow Creek forest reserve to the
administrative control of the War Department, to be used for certain military
purposes, with the understanding and
upon the condition that the use thereof
for such purposes shall be subordinate
to and not interfere with the object for
which the forest reserve was established,
did not amount to a vacation or abolition
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Act of June 4, 1897-Continued.
of the forest reserve, and lands therein
constitute a proper basis for exchange
under the provisions of the act of Jume 4,
107
1897, if otherwise subject theretoWhere an occupant of lands within the
failed
to
limits of a psivate land claim
assert his claim by petition to the proper
court within the period fixed by section
12 of the act of March 3, 1891, refused,
upon opportunity accorded him for that
purpose, to assert his claim to the land
as a "small holding claim" under said
act, and upon survey of the township in
which it is situated failed to assert any
settlement right thereto within three
months after the filing of the township
plat, the lands thereupon, notwithstanding his occupancy thereof; became subject to entry by the first legal applicant,
azsd the Government, having patented
the land to another, by virtue of a selection thereof under the exchange provisions of the act of June 4, 1897, is under
no duty to the occupant to institute suit
for the cancellation of the patent, notwithstanding it was inadvertently issued
without consideration of a protest against
such selection filed by the occupant -. - 93

Reservoir Lands.
See 1igpit of T ayp.

Residence.
There can be no constructive residence
where actual bonefide residence has never
..- ,-..-...,522
been established-To entitle a commuting homestead entryman to credit for constructive residence from the date of entry it must be
shown, not only that he established a
bone fide residpnce upon the land within
six months fromthe date of the entry, but
that his actual presence on the laud was
thereafter substantially continuous to the
252
date of submitting final proof While the heirs of a deceased homesteader take the entry free from any default on the part of the entrymam, it is
incumbent upon them, in submitting
proof, to show that the requirements of
the statute have been fully met, either
by the entryman or by them, or in part
by the entryman and in part by them--- 522
Temporary absences of a homestead entryman from his claim, when necessary
to procure a livelihood, may be excused;
where it clearly appears that actual residence is being maintained in good faith;
but failure tomaiftcfin residence can not
be excused on the ground that the entryman can not make a living on the land.. 376

Residence-Continued.
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While a leave of absence protects an
entryman from contest on the ground of
abandonment during the period covered
thereby and for six months thereafter, it
does not cure any default in the matter
of residence existing prior thereto, and
affords no immunity from contest for failure to establish residence within the
statutory period, which had elapsed prior
to the granting of the application for the
-... ,.-353
,,,
leave of absence- ,,,....
There is no provision of law authorizing an extension of the time fixed forthe
establishment of residence by homestead
entryman on account of sickness or ill
health, and failure to commence residence within the statutory period can not
be excused on that ground in the face of
a contest charging such failure, where
the default was not cured prior to initia373
.-.tion and notice of the contest
An extension of time beyond the sixmonth period accorded by statute within
which to establish residence upon a
homestead claim will not be allowed on
the ground of climatic conditions, unless
it appear that the same conditions also
prevailed and prevented the establishment of residence during that period.. . 356
Under the provisions of the act of March
3, 1581, the Commissioner of the General
Land Office may, in his discretion, allow
a homestead entryman twelve months
from the date of his entry within which
to commence residence upon the land,
where it is satisfactorily shown that on
accountof climatic conditions it is impossible to commence residence within
six months; butin suchcase the entryman
maybe credited with cofnstructive residence for a period of six months only,
and actual residence for the remainder of
the statutory period of five years must
be made and shown as in ordinary home,
. ........ 317
stead cases-.........-...
The affidavits to support an application
for leave of absence may be executed before a notary public having jurisdiction
to administer oaths within the land district in which the claim is situated -, 269
The action of the local officers approving an application for leave of absence
under the provisions of section 3 of the
act of March 2,1889, is in all cases subject
to review -by the Commissioner of the
,,,,-..269
General Land Office -..The allegation in support of an application for leave of absence that the entrywoman, who is a school-teacher, desires
to "attend a term at the State normal
scheol," does not set forth sufficient
ground, under the provisions of section 3
of the act of March 2, 1889, to warrant the
allowance of the application ............ 269
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Theofficersofthelanddepartmenthave
no discretion in the matter of granting
leaves of absence to homestead entrymen
beyond the authority conferred by statsute, and can only allow leaves of absence
to those applicants who have met all the
requirements imposed by law-.
.--.- 253
The provisions of section 3 of the act of
March 2, 1889, authorizing the granting of
leaves of absence to homestead entrymen,
were intended to assist homestead claimants who are making an honest effort to
perfect their entries and acquire a home
who expect in good faith to return to the
land after the expiration of the leave of
absence and to continue compliance with
the law, and can not be extended to one
who has no intention of returning to the
land or making any further attempt to
carry the entry to completion ............. 253

les Judicata.
Adjudication by the land department
of a controversy involving public lands is
no bar to its jurisdiction to. inquire into
any question affecting the right to the
lands, so long as the legal title remains
in the Government, whenever necessary
for the protection of the rights of the
Government or of parties seeking to
acquire title thereto; but where, equity
and justice demand it, and to prevent
vexatious litigation, the doctrine of former adjudication as an equitable bar between the parties to the ccontroversy will
be applied.Q.
..... 441

Right of Way.
See Alaslan Lands.
Directions given relative to the disposition of applications for rights of way involving the use of water in the territory
indicated in the act of June 30, 1906, authorizing and directing the Secretary of
the Interior to sell to the city of Los Angeles, Cal., certain lands in that State... 465
Section 18 of the act of March 3, 1891,
provides for the granting of rights of way
over the public lands and reservations of
the United States; and where the lands
sought are within an Indias reservation
they are within the scope of the act, notwithstandingtheymay have been allotted
to individual Indians -50
An application for right of wayfor a reservoir siteunder sections 18to 21 of the act
of March 3,1891, by a company "formed
fortthe purpose of irrigation," may be approved under the provisions of said sections and section 2 of the act of May 11,
1898, notwithstahding the articles of incorporation of the company may permit
it to also engage in the business of furnishing ad using the water "for pur-
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poses of a public nature, and for the
purposes of water transportation, domestic use and development of power, as
subsidiary to the main purpose of irrigation.
-_---I-------... 154
Exclusive occupation or use of a canyon
or defile will not be permitted under an
approval by the Department of a right of
of way under the act of Februry 15, 1901:
but the expense incident to any change
or readjustment enabling use by a subsequent applicant must be borne by him
and the approval of the subsequent application will be so conditioned.
.
637
The spebial grant to the Big Horn Southern Railroad Company through the Crow
Indian Reservation by the act of February
12, 1889, is limited to a grantof right of way
for one station only for each ten miles of
road, and a like limitation is placed upon
rights of way granted by the general right
of way act of March 3, 1875. lHeld: That
upon the termimation of the reservation
the number of stations can not be increased under the general act of 1875, nor
cal the location of stations at the extreme ends of the ten-mile sections, reckoned from the initial point of the road,
be made the basisfor the taking of a station on account of an intermediate ten
miles between the middle points of the
ten-mile sections
369

Saline Land.

.

:

The grant to the Territory of New Mexico for the benefit of its university by
section 3 of the act of June 21, 1898, of
i all saline lands in said Territory," ineludes only such lands as contain common salt (sodium chloride) in its various
forms of existence or deposit and in commercially valuable quantities.
..

1

School Land.
Regulations governing selections under
grants for educational and other purposes 537
Circular of April 30, 1907, relative to
notice to State of entries based on settlement on school land prior to survey581
The United States mining laws have no
application to sections 16 and I6 in the
Cherokee Outlet, reserved to the Territory of Oklahoma and granted to the future State, for school purposes 113
Section 8 of the act of June 16, 1906,
making a grant to the future State of Oklahoma for various educational institutions mentioned, reserves and grants to
the State not only the sections 13 theretofore reserved for such use, but also all
sections 13 of the lands theretofore opened
remaining undisposed of at the date of
the passage of said act, as well as all sections 13 of lands thereafter to be opened. 348
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The title of the State to sections 1 and
36, by virtue of the grant for school purposes made to the several States named
therein by the act of February 22, 1889,
is- not affected by the inclusion of the
lands within a forest reserve prior to survey; but the State may, if it does not desire to await the termination- of the
- forest reserve, select other lands in lieu
of those included therein, and approval
of such indemnity selections will operate
as a complete extinguishment of all title
in the State to the lands in place made
the basis therefor-......................... 158
Compliance with the requirement of
paragraphl of the instructions of February 21, 1901, and March 6, 1903, that with
each list of indemnity selections the State
shall furnish a certificate of the proper
authorities that the base lands have not
been sold, incumbered, or otherwise disposed of, will not be insisted upon as to
selections made prior to the promulgation
of the instructions of February 21i 1901,
where there is on file in the General Land
Office a certificate of nonincumbrance
covering the entire section in which a
particular tract assigned as base is located,
provided reference be iade by the Slate to
the particular list by State and registerand-receiver number, in connection with
which the certificate of nonincumbrance
was furnished, and a like reference to all
pending lists to which said certificate is
desired to be applied
...................
467

Scrip.
Location of a surveyor-general's certificate, upon lands of the class designated
in the act of June 2, 158, for a less area
than called for, does not constitute a
waiver of the excess .
-................
483
The Commissioner of the General Land
Office has jurisdiction to supervise and
review the action of surveyors-general in
awarding certificates of location under
the provisions of the act of Jne 2, 1858,
and to determine, either prior or subsequent to their location, whether such certificates were properly issued ....
123
Lands actually occupied by another are
not subject to location with Valentine
scrip; and whether the occupancy is such
as meets the requirements of the homestead laws, or whether the occupant is
qualified to assert and maintain a claim
under those laws, will not be inquired
into under an application to locate the
land with such scrip .............
291
The owner of Valentine scrip may by
an assignment in blank and delivery of
the scrip convey all his right, title, and
interestin thesame tothelawful possessor,
who may thereafter insert his name in
the assignment; and while the land
department may, before approving the
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location of such scrip, require the locator
to show that he is the true and lawful
owner thereof, such requirement should
not be made in advance of location -.
429

Selection.
See Sehool Land; States and Territories.

Settlement.

-

.

-

A settler upon unsurveyed publicliand
who fails to assert his claim within tf'e
months ater the filing of the township
plat of survey does not thereby forfeithis
settlement right in favor of the State's
claim to the land under its school-land
grant
171
The improvements of a settler on unsurveyed public land are noticedof his claim
to the full extent of the technical quarter
section upon which they are found, upon
survey, to be located, and he is Dot required to give additional notice of the
extent of his claim, by improvements or
otherwise, upon each 40 acres of the
tract claimed ...
. - 282
A claim resting upon settlement made
in good faith and followed by the establishment and maintenance of residence
upon a tract of land embraced within an
existing entry attaches immediately upon
the cancellation of the entry upon relinquishment, and is nt6f defeated by the
filing of a soldiers' additional application
covering the same land, even though the
settler may not assert his claim untilafter
the expiration-of three months from the
date of the cancellation of the, entry285
One disqualified to initiate a valid settlement right can not claim the privilege
of having his status as an entryman determined as of the date of his application
forthe purpose of protecting such invalid
settlement right; the right will only be
protected from the date the impediment
to its initiation is removed and the right
attaches, and if before that time a superior right intervenes it will be recognized
and protected
71
One who at the time he performed an
act of settlement upon which he relies aI
entitling him to a prior Tight of entry is
disqualified as an entryman by reason of
having an entry not actuallyabandoned,
then of record, is disqualified to make a
valid settlement and can therefore gain
nothing thereby as against the valid adverse right of another asserted prior to
the removal of such disqualification -.. 71

States and Territories.
Regulations governing selections under
grants for educational and other purposes -1
537
The preference right of - selection
granted the State by the act of August 18,
1894, is not conditioned upon an advance
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deposit for survey, by the State, as perm3aittedby the act, and where the State
has otherwise complied with the provisions of the act its preferred- right is in
no wise affected by the fact that the survey was made upon the advance deposit
640
of another ------------------The filing on behalf of a State of an application for the survey of lands under
the act of August 18, 1894, and the publication of notice thereof as provided by
the act, operate as a withdrawal thereof,
and all settlements subsequently made
are subject to the preference right of the
State ...............
640
Notice to the local officers of the with-'
drawal of lands embraced in an application for survey by the State, as provided
by the act of August 18, 1894, is intended
primarily for their information, in order
that proper notation maybe made upon
their records, and is not essential to the
protection of the rights of the State
640

Statutes.
See Acts of Cobgress and Revised Statites
cited and coastsred, pages xxvi and xxx.
Where a complete system has been
adopted for the disposal of lands of a particular character, it wvillnot be presumed
that Congress intended by subsequent legislation to-supersede such system and to
dispose of those lands in a different manner, unless such purpose is clearly expressed or indicated, or unless the two
statutes are irreconcilable -411
"Own and-dccupy," in section 2, act of
April 28,19
l
(oKinkaid
Act), construed- 430
"Compact," in. same section, means as
585
nearly as possible in square form

Survey.
See States-and Tenritories.
Where the subdivision of a township is
made by protraction and the areas are
estimated, such action, if by proper authority, constitutes a public-land survey
thereof, and upon approval of the plat of
thesurvey so madethe subdivisions thereby established are subject to disposal according to the areas estimated and asthey
appear upon the plat-.....
..
303
It-rests in the discretion and judgment
of the Commissioner of the General Land
Office, under the supervision of the Secretary of the Interior, to determine whether
the public interest demands the survey of
a township, and a settler upon land in an
unsurveyed township, however meritorious his claim may be, can not as a matter
of right demand a survey of the tract
settled upon
330
-

Swvamp Land.
Where a claim is asserted to public
lands in the State of Minnesota based
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upon settlement made prior to survey,
and thelands upon survey are returned
as swamp and overflowed and; .are
claimed by the State under its swampland grant, the settler will be aceorded
opportunity to show the trie character
of the lands by evidence other than the
field notes of survey ....................... 58
General charges made in a contest involving a particular tract claimed by the
State of Minnesota under its swamp-land
grant, affecting the character of the government survey, are not sufficient to take
the case out of the scope of the instrucflons of March 16, 1903 (32 L. D., 65), gov328
erning the adjustment of said grant -.
The rule laid down in the departmental decision of November 26, 1906 (35'
L. D., 326), as supplemental to the rule in
First Lester, 543, governing the adjustment of swamp-land grants, has no application except in instances where the rule
in First Lester is inapplicable, nor should
it be applied to the disadvantage of
persons who made settlement prior to the
469
.
promulgation of said rule
Where sketch maps are returned with
the field notes of survey, and the field
notes show intersections of swamp and
overflowed lnds with one line of a seetion only, the sketch maps will be taken
into consideration in determining the
character of the portion of the section
lying upon the surveyed line, with reference to its swampy or nonswampy character; and in such instances, where the
outline of the swamp or overflowed lands
is shown by the diagram to extend from
the section line fifteen chains or more
within the section, the adjustment will
be made upon the basis of the relative
portionsof the surveyed line shown to be
swamp or dry by the field notes of survey.
If the diagram shows that the swamp or
overflow thereby represented extends at
any point fifteen chains or more across
the section line, and within the section,
the State will be entitled to such fortyacre subdivisions lying upon the section
line as are shown by the field notes of the
major portion of said line to be of the
character granted; but this rule shall
have no application in the adjustment of
a claim to the interior forty-acre subdivisions of a section ...................... _ 326

Timber and Stone Act.
Where the character of land sought to
be acquired under the timber and stone
act is put in issue, entry'under that act
may be allowed only where it appears
that the growth of timber thereon is so
extensive and so dense as to render the
tract as a whole, in its present state, substantially unfit for cultivation, and that
the chief value thereof is for the timber
thereon
..
...............
498
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Timber Cutting.
The authority and permission to fell
and remove timber and trees,, conferred
by the act of June 3, 1878 (20 Stat., 88),
extends only to the public mineral lands,
susceptible of mineral entry alone. The
act does not, s to such lands, secure to
miners of the vicinity an exclusive right
of timber appropriation. If any given
tract is in fact mineral in character, title
to the land, together with the timber
thereon, may be acquired under the mining laws; and if vacant and nonmineral,
valuable chiefly for timber, but unfit for
cultivation, containing no mining or
other improvements, it may be purchased upon the conditions imposed and
as provided by the act of June 3, 1878 (20
90
Stat., 89) ..........................

Townsite.
The provision of section 2389 of the Revised Statutes that a townsite entry
"shall in its exterior limits be made in
conformity to the legal subdivisions of
the public lands authorized by law," is
mandatory, and an entry which does not
so conform can not be allowed ......-... 559
Where, upon the opening of land for
townsite purposes, proceedings are
promptly begun for incorporation of the
town and for townsite entry by the corporate authorities, such proceedings can
not be superseded by the application of
the county judge to make townsite entry,
as trustee, under section 2387 of the Revised Statutes, the provisions of that section giving preference to entry by the
corporate authorities of a town and
merely empowering the county judge to
act for the occupants and claimants in
towns which have no corporate authori- 6
ties to act for them ....................... 320

Transferee.
See Cer tfcate.

Warrant.
Military bounty land warrants and certificates issued under the act of June 2,
1858, may be located only upon lands
subject to private cash entry at the date
399
of the location----.--..--.--..
A military bounty land right existing
in the claimant at the time of his death,
whether the certificate of that right has
or has not issued, immediately vests in
the next beneficiary in the order of succession fixed by statute and can not in
anywise become an asset of the estate of
627
the deceased claimant ..
The sale and assignment of a military
bounty land warrant by the administrator
of the estate of a deceased claimant, to
whom the warrant issued subsequent to
the death of the claimant, will not be
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recognized by the land department in the
absence of a satisfactory showing that the
sale and assignment were made at the
instance and for the sole use and benefit
of the-person or persons designated by
statute as entitled to succeed to the rights
627
of the claimant
The original owner of a military bounty
land warrant may convey all his right,
title, and interest therein by a blank assignment, and the assignee may convey
- his right, title, and interest in the same by
mere delivery; but when the warrant is
located the assignment must be complete
and perfect, showing primfaacie that the
453
locator is the true owner thereof ........
A military bounty land warrant issued
to the original claimant and byhim regularly assigned in writing, thereby becomes
the absolute property of the assignee, free
from the conditions attaching to it in the
hands of the warrantee, and upon the
death of the assignee becomes an asset of
his estate, having the same character as
.
630
other personal assets0
.............
A military bounty land warrant, after
assignment, is no longer protected by the
provision of section 2436 of the Revised
Statutes that the warrant or the land obtained thereby shall not in anywise be
affected by or charged with or subject to
the payment of any debt or claim incurred by any officer or soldier prior to the
. 630
....
issuing of the patent ..
Where the soldier in whose favor a military bounty land warrant is issued makes
affidavit that the warrant has never been
received by him, and thereupon a duplicate issues to him, and, with both the
original and duplicate in his, possession
he assigns them to different -parties and
the duplicate is located and patent issues
for the land so located, the obligation of
the Government is thereby satisfied and the land department is thereafter without authority to recognize any further
liability on the part of the Government
87
on account of the original warrant Underthe provisions of the actof March
3, 1899, all persons owning or holding Virginia military bounty land warrants who
failed to present their claims and surrender their warrants within one year from
the passage of that act are forever barred
from asserting any claim or right to scrip
therefor under the act of August 31, 1852- 96
The jurisdiction to determine whether
a military bounty land warrant is outstanding and unsatisfied, and whether the
owner thereof is entitled to scrip therefor
under the act of August 1, 1852, rests
solely with that branch of the Executive
Department of the government charged
with the duty of disposing of the public
.......... 96
lands ..-..........-
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eluded from requiring such showing by
the assumption of jurisdiction of any
court to adjudicate the ownership of the
warrant in a proceeding wherein the warrantee, or those entitled by law to his succession, were not personally served310
All locations or applications to locate
military bounty land warrants or certificates issued under the act of June 2, 1858,
heretofore made, or locations of such warrants or certificates hereafter made by innocent purchasers who acquired their
title after the ruling of the Department
in the cases of Victor H. Provensal (30
L. D., 616), J. L. Bradford (31 L. D., 12),
and Charles P. Maginnis (31 L. D., 222), to
the effect that such warrants and certificates might be located on lands subject to
such location at the date of the act of
March 2, 1889, will be allowed to proceed
in accordance with the ruling in said decisions, but all certificates hereafter issued
under the act of June 2, 1858, and all
bounty land warrants assigned after the
'date hereof, will be confined in the location thereof to lands subject to location
at the date of the location
..
399
Departmental decision of January 1,
1907, 35 L. D., 399, modified by eliminating
therefrom the paragraph which provides
that all locations or applications to locate military bounty land warrants or certificates issued under the act of June 2,
1858, made prior to that decision, or locations of such warrants or certificates thereafter made by innocent purchasers who
acquired their title after the ruling of the
Department in the cases of Victor H. Provensal, J. L. Bradford, and Charles P.
Maginnis, would be allowed to proceed in
accordance with the ruling in said decisions, it being now held that the Department is without power to grant the privileges contemplated by said paragraph . 609

The act of February 18, 1871, ceding to
the State of Ohio the residue of lands in
the Virginia Military District, as construed by the act of May 27, 1880, had no
reference to lands included in any survey or entry within said district founded
upon a military warrantupon continental
establishment, and any infirmities in title
based upon or deducible from entry of a
tract of land within said district founded
upon such a warrant were cured by the
act of August 7, 1882, where the party
claiming in good faith under suchtitle
had been in continuous possession for
twenty years prior thereto, and there
therefore exists no right on the part of
one in whom title was thus confirmed to
have scrip issued to him, under the act of
August 81, 1852, on the ground that the location of the warrant upon which the title
so confirmed to him was founded was invalid and that the warrant for that reason has never been satisfied
96
The fact that the location of a military
bounty land warrant, appearing from the
records of the local office to have been reg-.
ularly made and final certificate issued
therefor, was never reported in any of the
returns of warrant locations from the local office, and that neither the warrant
nor any of the location papers are found
in the files of the General Land Office, is
not sufficient ground for refusing to recognize the validity of the location, where,
owing to the civil war, the business of the
local office was suspended and no returns
made by the local officers covering the
439
date the locationwas madeWhere one claiming ownership of a military bounty land warrant fails to show
that his claim rests upon a "deed or instrument in writing" executed by the
warrantee in compliance with section
2414, 't. S., the land department may require full proof as to how, when, and
upon what considerations the warrant
passed from the warrantee, and is not pre-

Words and Phrases Construed.
See Statutes.
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