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Bennett, Peter W. (6 L. D, 672); over-
ruled, 29 L. D,, 565.

Bivins v. Shelley (2 L. D., 282) ; modified,
4 L. D., 588.

Blenkner v. Sloggy (2 L. D., 267); modi-
fied, 6 L. D., 217,

Bosch, Gottlieb (8 L., D., 45); overruled,
13 L. D, 42,

Box v, Ulstein (3 L. D., 143) ; modified, 6
L. D, 217.

Brady v. Southern Pacific R. R. Co. (5
L. D., 407 and 658) ; overruled, 20 L. D,,
259, .

Bradstreet ef al. v. Rehm (21 L. D., 30);
reversed on review, id., 544.

Brown, Joseph T. (21 L. D., 47);
ruled, 31 L. D., 222,

Brown ». Cagle (30 L. D., 8); vacated on
review, 30 L. D., 148.

Bundy v». Livingston (1 L. D., 152) ; over-
ruled, 6 X. D., 284,

Burkholder ». Skagen (4 L. D,
overruled, 9 L. D., 153.

over-

166) ;

L. D., 118) ; overruled, 29 L. D., 550.

Case v. Church (17 L. D., 578) ; overruled,
26 L. Dn, 453,

Castello ». Bonnie (20 L. D., 311); over-
ruled, 22 L. D., 174.

Cawood ». Dumas (22 L. D., 585); va-
cated on review, 25 L. D., 526.

Central Pacific R, R, Co. v. Orr (2 L. D.,
525) ; overruled, 11 L. D., 445,

Chappell ». Clark (27 L. D., 334); modi-
fied, 27 L. D., 532,

Childress et al. ». Smith (15 L. D., 89);
overruled, 26 L. D., 453.

Christofferson, Peter (3 L. D., 329; ; modi-
fied, 6 L. D., 284, 624.

Claflin ». Thompson (28 L. D., 279) ; over-
ruled, 29 1. D., 693.

Colorado, State of (7 L. D., 490); over-
ruled, 9 L. D., 408,
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Cooper, John W. (15 L. D., 283); over-
ruled, 25 L. D., 113.

Corlis v». Northern Pacific R. R. Co. (28
L. D., 265) ; vacated on review, 26 L. D,,
652.

Cornell ». Chilton (1 L. D., 153} ; over-
ruled, 6. L. D., 483.

Cowles ». Huff (24 L. D., 81); modified,
28 L. D., 515.

Cox, Allen H. (30 L. D., 90, 468) ; vacated
on review, 31 L. D., 114.
Crowston ». Seal (5 L. D,

ruled, 18 L. D., 586.

213); over-

Dakota Central R. R. Co. v. Downey (8 L.
D., 115) ; modified, 20 L. D., 131.

Dennison & Willits (11 C. L. O.. 261);
overruled, 26 L. D., 123.

Devoe, Lizzie A. (5 L. D., 4) ; modified, 5
L. D., 429,

Dickey, Ella 1. (22 L. D., 351) ; overruled,
32 L. D., 331.

Dowman ». Moss (19 L. D., 526); over-
ruled, 25 1. D., 82.

Dudymott ». Kansas Pacific R. R. Co.
C. L. 0., 69) ; overruled, 1 L. D)., 845.

Dysart, Francis J. (23 L. D., 282) ; modi-
fied, 25 L. D., 188.

(5

Easton, Francis B. (27 L. D., 600); over-
ruled, 30 L. D,, 355.

* Blliott #. Ryan (7 L. D., 822); over-
ruled, 8 L. D., 110.

Emblen ». Weed (16 L. D.,
ruled, 17 L. D., 220.

Epley v. Trick (8 L. D., 110); overruled,
9 L. D., 359.

Ewing ». Rickard (1 L. D., 146); over-
ruled, 6 L. D., 483.

28) ; over-

Falconer ». Price (19 L. D., 167); over-
ruled, 24 L. D., 264.

Ferrell et al. »v. Hoge et al. (18 L. D., 81) ;
overruled, 25 L. D., 351.

Fish, Mary (10 L. D., 608) ; modified, 13
L. D, 511.

Fitch ». Sioux City and Pacific R. R. Co.
(216 L. and R., 184;) overruled, 17 L.
D., 43.

Fleming ». Bowe (13 L. D., 78) ; overruled,
23 L. D., 175.

Florida Mesa Diteh Co. (14 L. D., 265);
overruled, 27 L. D., 421,

Florida Railway and Navigation Co. ».
Miller (3 L. D.; 324) ; modified, 6 L. D.,
716 ; overruled, 9 L. D., 237.

Florida, State of (17 L. D., 355) ; reversed
on review, 19 L. D., 76.

Forgeot, Margaret (7 L. D., 280); over-
ruled, 10 L. D., 629.

Fort Boise Hay Reservation (6 L. D., 16) ;
overruled, 27 L. D., 505.

Freeman v, Texas Pacific R. R. Co, (2 L.
D., 550) ; overruled, 7 L. D., 18.
Galliher, Marie (8 C. L. 0., 57): over-

ruled, 1 L. D., 17.

! Hardin,

AND MODIFIED CASES.

Garrett, Joshua (2 C. L. 0., 1005) ; over-
ruled, 5 I, D., 158,

Gates v. California and Oregon R. R. Co.
(5 C. L. 0., 150); overruled, 1 L. D,
336.

Gauger, Henry (10 L. D., 221) ; overruled,
24 L. D., 81.

Gohrman ». Ford (8 C. L. 0., 6); over-
ruled, 4 L. D.,, 580.

Goldstein ». Juneau Townsite (23 L. D,
417) ; vacated and annulled, 31 L. D., 88,

Gowdy v. Connell (27 L. D., 56) ; vacated
on review, 28 L. D., 240.

Gowdy v. Gilbert (19 L. D., 17); over-
ruled, 26 L. D., 453.

Gowdy et al. ©. Kismet Gold Mining Co.
(22 L. D., 624) ; modified on review, 24
L. D.,, 191,

Grampian Lode (1 L. D., 544) ; ovefruled,
25 L. D., 495.

Gregg et al. v. State of Colorado, (15 L. D.,
151) ; modified, 30 L. D., 310.

Grinpell ». Southern Pacific R. R. Co. (22
L. D., 438) ; vacated on review, 23 L. D.,
489.

Gulf and Ship Island R. R. Co. (16 L. D.,
236) ; modified on review, 19 L. D., 534.

Hansbrough, Henry C.
overruled, 29 L. D., 59.

Hardee, D. C. (7 L. D.,, 1) ; overruled, 29
L. D., 698.

Hardee . United States (8 L. D., 391; 16
L. D., 499) ; overruled, 29 L. D., 698.

James A. (10 L. D., 313);
called and revoked, 14 L. D., 233,

Harrison, Luther (4 L. D., 179);
ruled, 17 L. D., 216.

Harrison, W. R. (19 L. D., 299):
ruled, 33 L. D., 539.

Hastings and Dakota Ry. Co. ». Christen-
son ef al. (22 L. D., 257); overruled,
28 L. D., 572,

Hayden ». Jamison (24 L. D., 403); va-
cated on review, 26 L. D., 373.
Heilman ». Syverson (15 L. D,

overruled, 23 L. D, 119.

Herrick, Wallace H. (24 L. D., 23); over-
ruled, 25 L. D., 113.

Hickey, M. A., and Edward (3 1. D., 83);
modified, 5 L. D., 2586,

Holden, Thomas A. (16 1. D., 493) ; over-
ruled, 29 L. D., 166.

Ilolland, G. W. (6 L. D., 20) ; overruled, 6
L. D., 639, and 12 L. D., 436.

Hooper, Henry (6 L. D., 624) ; modified, 9
L. D., 86, 284.

Howard ». Northern Pacific R. R. Co. (23
L. D.,. 6) ; overruled, 28 L. D., 126.

Howell, John H. (24 L. D., 385); over-
ruled, 28 L. D., 204, .

Huls, Clara (9 L. D., 401); modified, 21
L. D, 377.

Hyde, F. A, ef al. (27 L. D., 472) ; vacated
on review, 28 L. D., 285.
Hyde et al. v. Warren et al.

576) ; see 19 L. D,, ‘64.

(3 L. D, 155);

re-
over-

over-

184) ;

(14 L. D,
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Inman ». Northern Pacific R. R. Co. (24 L.
D, 318) ; overruled, 28 L. D., 95,

Towa Railroad Land Company (23 L. D.,
79; 24 L. D., 125); vacated on review,
29 L. D, 79.

Jacks v. Belard et al. (20 L. D., 369);
vacated on review, 30 L. D., 345.

Jones, James A. (3 L. D., 176} ; overruled,
8 I.. D., 448.

Jones v. Kennett (6 L. D., G88) ; overruled,
14 L. D., 429.

Kackman, Peter (1 L. D., 86); overruled,
16 L. D., 464. .
Kemper ». St. Paul and Pacific R. R. Co. (2
C. L. L., 805) ; overruled, 18 L. D., 101,
King ». Eastern Oregon Land Co. (23 L. D,
579) ; modified, 30 L. D., 19,

Kiser ». Keech (7 L. D., 25) ; overruled, 23
L. D., 119,

Knight, Albert B., et al. (30 L. D., 227) ;
overruled, 31 L. D., 64.

Kuiskern ». Hastings and Dakota Ry. Co.
(6 C. L. O,, 50) ; overruled, 1 L. D., 362,

Krighaum, James T. (12 L. D., 617) ; over-
ruled, 26 L. D., 448.

Lamb ». Ullery (10 L. D., 528) ; overruled,
32 L. D., 331.
Lasselle v. Missouri, Kansas and Texas Ry.

Co. (3 C. L. O,, 10) ; overruled, 14 L. D., :

278.

Las Vegas Grant (13 L. D., 646, and 15 L.
D., 58); revoked on review, 27 I. D,
683.

Laughlin », Martin (18 L. D., 112) ; modi-
fied, 21 L. D., 40.

Lemmons, Lawson . (19 L. D., 37) ; over-
ruled, 26 L. D., 389,

Leonard, Sarah (1 L. D., 41); overruled,
16 L. D,, 464. .

Lindberg, Anna C. (3 L. D., 95) ; modified,
4 L. D., 299.

Linderman ». Wait (6 L. D., 689); over-
ruled, 13 L. D., 459.

Little et Lode (4 L. D., 17); overruled,
25 L. D., 550.

Lock Lode (6 I. D., 105); overruled, 26
L. D., 123.

Lockwood, Francis A. (20 L. D.,
modified, 21 1. D., 200.

Louisiana, State of (8 L. D., 126) ; modi-
fled on review, 9 L. D., 157.

Louisiana, State of
cated on review, 26 L. D,, 5.

Lucy B. Hussey Lode (5 L. D., 93) ; over-
ruled, 25 L. D., 495. .

Lynch, Patrick (7 L. D., 33) ; overruled, 13
L. D, 713.

361) ;
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Masten, B. C. (22 L. D., 337) ;
25 L. D, 111,

Mather ef al. ». Hackley’s Heirs (15 L. D,
487) ; vacated on review, 19 L. D., 48,
Maughan, George W. (1 L. D., 25); over-

ruled, 7 L. D., 94.

McCalla ». Acker (29 1. D., 203) ; vacated
on review, 30 L. D., 277.

McDonogh School Fund (11 I. D., 378);
overruled, 30 L. D., 6106.

MecFadden et al. v. Mountain View Mining
and Milling Co. (26 L, D., 530); va-
cated on review, 27 L. D., 358.

McGee, Edward D. (17 L. D., 285) ;
ruled, 29 L. D., 166,

McGrann, Owen (5 L. D., 10);
24 L. D., 502,

McKernan ». Bailey (16 L. D., 368) ; over-
ruled, 17 L. D., 494,

McNamara et al. v. State of California (17
L. D., 296) ; overruled, 22 L. D., 666.
Meyer, Peter (6 L. D., 639); modified, 12

L. D., 436.

Miller ». Sebastian (19 L. D.,, 288) ; over-
ruled, 26 L. D,, 448.

Milton et ¢l. v. Lamb (22 L. D., 339) ; over-
ruled, 25 L. D., 550.

Milwaukee, Lake Shore and Western Ry.
Co. (12 L. D., 79) ; overruled, 29 L. D.,
112.

Miner v. Mariott et al.
modifled, 28 L. D., 224.

Monitor Lede (18 L. D., 358);
25 L. D., 495.

Moore, Charles H. (16 L. D., 204) ;
ruled, 27 L. D., 482.

Morgan ». Craig (10 C. L. O., 234); over-
ruled, 5 L. D., 303.

Morrow ¢t al. v. State of Oregon et al. (32
L. D., 534) ; modified, 33 L. D., 101,

overruled,

over-

overruled,

(2 L. D, 709);
overruled,

over-

Nebraska, State of (18 L. D., 124); over-
ruled, 28 L. D., 358,

' Nebraska, State of, ». Dovrington (2 C. L.

(24 L. D, 231); va- |

Madigan, Thomas, (8 L. D., 188); over- |

ruled, 27 L. D., 448,
Makemson v». Snider’s Heirs (22 L. D,
511) ; overruled, 32 L. D., 650.
Mason ». Cromwell (24 L. D., 248);
cated on review, 26 L. D., 369,

va-

L., 647) ; overruled, 26 L. D., 123.

Neilsen ». Central Pacific R. R. Co. et al.
(26 L. D., 252) ; modified on review, 30
L. D., 216.

Newbanks v». Thompson (22 L. D., 490);
overruled, 29 I. D., 108,

Newton, Walter (22 L. D., 322) ;
25 L. D., 188,

New York Lode and Millsite (5 L. D., 513) ;
overruled, 27 L. D., 8378.

Northern Pacific R. R. Co. (20 L. D., 181) ;
modified, 22 L. D., 224; overruled, 29
L. D., 550. .

Northern Pacific R. R. Co. v. Bowman (7
L. D., 238) ; modified, 18 L. D., 224,

Northern Pacific R. R. Co. ©. Burns (6
L. D., 21) ; overruled, 20 L. D., 191.

Northern Pacific R. R. Co. ». Loomis (21
L. D, 395) ; overruled, 27 L. D., 464,

Northern Pacific R. R. Co. v. Marshall et al.
(17 L. D., 545) ; overruled, 28 L. D., 174,

Northern Pacific R. R. Co. v, Miller (7 L.
D., 100) ; overruled, 16 L. D., 229,

modified,
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Northern Pacific R. R, Co. v. Sherwood (28
L. D., 126) ; overruled, 29 L. D., 550.
Northern Pacific R. R. Co. v. Symons (22
L. D., 686) ; overruled, 28 L. D., 95.
Northern Iacific R. B. Co. ». Urquhart (8
L. D., 365) ; overruled, 28 L. D., 126.
Northern Pacific R. R. Co. ». Yantis (8 L.
D., 58); overruled, 12 L. D., 127.

Nyman ». St. Paul, Minneappolis and Man-
itoba Ry. Co. (5 L. D., 896) ; overruled,
6 L. D., 750.

Qlson v. Traver ef gl. (26 L. D., 350 and
628) ; overruled, 29 L. D., 480; 30 L. D.,
382.

Oregon Central Military Wagon Road Co.
v. Hart (17 L. D., 480); overruled, 18
L. D., 543.

Pacific Slope Lode (12 L. D., 686) ; over- |

ruled, 25 L. D., 518. :
Papina ». Alderson (1 B. L. P., 91) ; modi-
fied, 5 L. D., 256,
Patterson, Charles . (3 L. D., 260} ; modi-

fled, 6 L. D., 284, 624.

T’aul Jones Lode (28 L. D.,
31 L. D., 359.

Paul ». Wiseman (21 L. D., 12) ; overruled,
27 L. D., 522.

Pecos Irrigation and Improvement Co.
L. D., 470) ; overruled, see 18 L. D., 168
and 268.

Phelps, W. L.
2 L. D., 854.

Phillips, Alonzo (2 L. D., 321) ; overruled,
15 L. D., 424,

Pike’s Peak Lode (14 L. D., 47) ;- overruled,
20 L. D., 204.

Popple, James (12 L. D., 433) ; overruled,
13 L. D., 588.

Powell, D. C. (6 L.
L. D., 477.

Pringke, Wesley (13 L. D., 519) ; overruled,
29 L. D., 599.

120) ; modified,

(8 C. L. 0., 139) ; overruled,

D., 302) ; modified, 15

Prue, widow of LEmanuel (6 I.. D., 436);
vacated on review, 33 L. D., 409.
Puyallup Allotments (20 L. D, 157);

modified, 29 L. D., 625.

Rancho Alisal (1 .. D., 173) ; overruled, 5

L. D., 320.
Rankin, John M. (20 L. D., 272) ; reversed
on review, 21 I.. D., 404.

* Reed ¢. Buffington (7 L. D., 154) ; over-
ruled, 8 L. D., 110.

Rico Townsite (1 L.
L. D., 256.

Roberts v. Oregon Central Military Road
Co. (19 T. D, 591) ; overruled, 31 L. D,
174.

Robinson, Stella G.
ruled, 13 L. I, 1.

Rogers, Horace B. (10 L.
ruled, 14 1.. D., 321.

Rogers v. Atlantic and Pacific R. R. Co. (6
I. D., 565) ; overruled, 8 1.. D., 165.

D., 556) ; modified, 5

(12 L. D., 443) ; over-

D., 29); over-

(15 i
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[ * Rogers v. Lukens (6 L. D., 111); over-
| ruled, 8 L. D., 1310.

| Satisfaction Extension Mill Site (14 L. D.,
173) ; see Alaska Copper Co., 32 L. D., 128,

Sayles, Henry P. (2 1. D.; 88) ; modified, 6
L. D., 797.

Schweitzer v. Hilliard (19 L. D,
overruled, 26 L. I),, 639.

Serrano v. Southern Pacific R. R. Co. (6 C,
L. O, 93) ; overruled, 1 L. D., 380.

Shanley ». Moran (1 L. D., 162); over-
ruled, 15 L. D., 424,

Shineberger, Joseph (8 L. D., 231); over-
ruled, 9 L. D,, 202,

Sipchen v. Ross (1 L. D., 634) ; modlﬁed, 4
L. D, 152.

Smead v. Southern Pacific R. R. Co. (21
L. D., 432) ; vacated on review, 29 L. D,
135.

Southern Pacific R. R. Co. (15 L. D., 460) ;
reversed on review, 18 L. D., 275.

Southern Pacific R. R. Co. (28 I. D., 281) ;
recalled, 32 L. D., 51.

Southern Pacific R. R. Co. (Union Pacific
R. R. Co.), (33 1. D, 89); recalled, 33
L. D., 528.

Spaulding v. Northern Pacific R. R. Co. (21
L. D., 57) ; overruled, 31 L. D., 151.

Spencer, James (6 L. D., 217) ; modified, 6
L. D, 772, and 8 L. D., 467.

294) ;

State of California (14 L. D., 253); va-
cated on review, 23 L. D., 230.

State of California (15 L. D., 10); over-
ruled, 23 L. D., 423,

State of California (19 L. D., 585); va-
cated on review, 28 L. D., 57.

State of California (22 L. D., 428) ; over-

! ruled, 32 L. D., 34.

State of California ». Moccettini (19 L. D.,
359) ; overruled, 31 1. D., 335.

State of California ». Pierce (3 C. L. 0.,
118) ; modified, 2 L. D., 854.

State of Califernia ». Smith (5 L. D., 543) ;
overuled, 18 1. D., 843.

State of Colorado (7 L. D., 490);
ruled, 9 L. D., 408.

State of Florida (17 L. D., 355) ; reversed
on review, 19 L. D., 76.

State of Louisiana (8 L. D., 126);
fied on review, 9 L. D., 157.

! State of Louisiana (24 L. D., 231);
cated on review, 26 L. D., 5.

State of Nebraska (18 L. D., 124); over-
ruled, 28 L. D., 358.

State of Nebraska v. Dorrington (2 C. L.
L., 647) ; overruled, 26 L. D., 123.

Stewart ef al. v. Rees et al. (21 L. D., 446) ;
overruled, 29 L. D., 401.

St. Paul, Minneapolis and Manitoba Ry. Co.
(8 L. D., 255} ; modified, 13 L. D., 354;
decision, 13 L. D., 354, overruled, and
decision, 8 L. D., 255, reaffirmed, 32
L. D., 21.

St. Paul, M. & M. Ry. Co. ». Hagen (20
L. D., 249) ; overruled, 25 L. D., 86.

OVGI'- .
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va-
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St. Paul, M. & M. Ry. Co. ». Fogelberg (29
L. D., 291} ; vacated on review, 30 L. D,
191.

Stricker, Lizzie (15 L. D., T4) ;
18 L. D., 283,

Sweeney ». Northern Pacific R. R. Co. (20
L. D., 394) ; overruled, 28 L. D., 174.
Sweeten . Stevenson (3 L. D., 249) ; over-

ruled, 8 L. D., 248.

overruled,

Taft v, Chapin (14 L. D., 593) ; overruled,
17 L. D., 414.

Talkington’s Heirs 2. Hempfling (2 L. D,
46) ; overruled, 14 L. D., 200.

Tate, Sarah J. (10 L. D., 469) ; overruled,
21 L. D., 211,

Taylor v, Yates et al. (8 L. D., 279) ; re-
versed on review, 10 L. D.; 242,

Traugh ». Ernst (2 L. D, 212) ; overruled,
3 L. D., 98,

Tripp ¢. Stewart (7 C. L. 0., 39); modi-
fied, 6 L. D., 795.

Tucker v. Florida Ry. & Nav. Co. (19 L.
D., 414) ; overruled, 25 L. D., 233.

Tupper ¢. Schwarz (2 L. D., 623); over-
ruled, 6 L. D., 623,

Turner ¢. Lang (1 C. L. O., 51) ; modified,
5 1. D., 256.

Twrner p. Cartwright (17
modified, 21 L. D., 40.

L. D, 414);

Union Pacific R. R. Co.
recalled, 33 L. D., 528,

United States ». Bush (13 L. D., 529} ;
overruled, 18 L. D., 441.

United States ». Dana (18 L. D., 161);
modified, 28 L. D., 43,

(33 L. D., 89});
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Vine, James (14 L. D., 527) ; modified, 14
L. D., 622.

Walker ». Prosser (17 L. D., 85) ; reversed
op review, 18 1. D., 425,

Walker ». Southern Pacific R. R. Co. (24
L. D., 172) ; overruled, 28 L. D., 174.
Walters, David (15 L. D., 1345); decision

revoked, 24 L. D., 58.

Wasmund ». Northern Pacific R. R. Co. (23
L. D., 445); vacated on review, 29 L.
D., 224.

Waterhouse, Williamm W.
overruled, 18 L. D., 586.

Watson, Thomas B, (4 L. D., 169); modi-
fied, 6 L. D., 71.

Weber, Peter (7 L. D., 476) ; overruled on
review, 9 L. D., 150.

Werden v. Schlecht (20 L. D., 523) ; over-
ruled, 24 Y. D., 45. |

Wickstrom . ». Calking (20 1. D., 459);
modified, 21 L. D., 553; overruled, 22
L. D., 392.

Widow of Emanuel Prue (6 L. D., 436) ;
vacated on review, 33 L. D., 409.

| Wilkins, Benjamin C. (2 L. D., 129);
modified, 6 L. D., 797.

Willamette Valley and Caseade Mountain
Wagon Road Co. ». Chapman (13 L. D.,
61) ; overruled, 20 L. D., 259.

Willamette Valley and Cascade Mountain
Wagon Road Co. ». Brumer (22 L. D..
654) ; vacated on review, 26 L. D., 357.

Willingbeck, Christian P. (3 L. D., 883);
modified, 5 L. D., 409.

Willis, Eliza (22 L. D., 426); overruled,
26 L. D., 436.

(9 L. D, 131);
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DECISIONS

RELATING TO

THE PUBLIC LANDS.

OPENING OF CEDED LANDS OF SISSETON, WAHPETON, AND CUT-HEAD
BANDS OF SIOUX INDIANS OF DEVILS LAKE RESERVATION, NORTH
DAXKOTA. .

BY THE PRESIDENT OF THE UNITED STATES OF AMERICA.

A PROCLAMATION.

Whereas by an agreement between the Sisseton, Wahpeton, and
- Cut-Head bands of the Sioux tribe of Indians on the Devils Lake

Reservation, in the State of North Dakota, on the one part, and
James McLaughlin, a United States Indian Inspector, on the other
part, amended and ratified by act of Congress approved April 27,
1904 (33 Stat., 819), the said bands of the said Indian tribes ceded,
conveyed, transferred, relinquished, and surrendered, forever and
absolutely, without any reservation whatsoever, expressed or implied,
unto the United States of America, all their claim, title, and interest
of every kind and character in and to the unallotted lands embraced
in the following-described tract of country now in the State of North
Dakota, to wit:

All that part of the Devils Lake Indian Reservation now remaining unallotted,
including the tract of land at present known as the Fort Totten Military Reserve,
situated within the boundaries of the said Devils Lake Indian Reservation, and
being a part thereof; except six thousand one hundred and sixty acres required for
allotments to sixty-one Indians of said reservation entitled to allotments.

The unalloted and unreserved land to be disposed of heleunder
approximates 88,000 acres.

And whereas, in pursiance of said act of Congress ratifying the
agreement named, the lands necessary for church, mission, and agency
purposes, and for the Fort Totten Indian school, and for a public
park, are by this proclamation, as hereinafter appedls, reserved for
such purposes, 1espectlvely

And whereas, in the act of Congress ratifying the said agreement,
it is provided:

Sec. 4. That the lands ceded to the United States under said agreement, includ-
ing the Fort Totten abandoned military reservation, which are exclusive of six
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thousand one hundred and sixty acres which are required for allotments, excepting
sections sixteen and thirty-six or an equivalent of two seetions in each township,
and such tracts as may be reserved by the President as hereinafter provided, shall
be disposed of under the general provisions of the homestead and townsite laws of
the United States, and shall be opened to settlement and entry by proclamation of
the President, which proclamation shall prescribe the manner in which these lands
may be settled upon, occupied, and entered by persons entitled to make entry
thereof, and no person shall be permitted to settle upon, occupy, or enter any of
gaid lands, except as prescribed in such proclamation, until after the expiration of
sixty days from the time when the same are opened to settlement and entry: Pro-
vided, That the rights of honorably discharged TUnion soldiers and sailors of the
late civil and the Spanish war, as defined and described in sections twenty-three
hundred and four and twenty-three hundred and five of the Revised Statutes, as
amended by the Act of March first, nineteen hundred and one, shall not be abridged:
And provided further, That the price of said lands entered under the provisions of
this act shall be four dollars and fifty cents per acre, payable as follows: One dollar
and fifty cents when the entry is made, and the remainder in annual installments of
fifty cents per acre until paid for: Prorided further, That in case any entryman fails
to make such payments, or any of them, within the time stated, all rights in and to
the land covered by his or her entry shall at once cease, and any payments thereto-
fore made shall be forfeited and the entry shall be canceled: And provided further,
That the lands embraced within such canceled entry shall, after the cancellation of
such entry, be subject to entry under the provisions of the homestead law at four
dollars and fifty cents per acre up to and until provision may be made for the dis-
position of said land by proclamation of the President as hereinafter provided: And
provided further, That nothing in this act shall prevent homestead gettlers from com-
muting their entries under section twenty-three hundred and one, Revised Statutes,
by paying for the land entered the price fixed herein, receiving credit for payments
previously made. In addition to the price to be paid for the land, the entryman
shall pay the same fees and commissions at the time of commutation or final entry, as
now provided by law, where the price of the land is one dollar and twenty-five
cents per acre: And provided further, That aliens who have declared their intention
to become citizens of the United States may become purchasers under this act, but
-before proving up and acquiring title must take out their full naturalization papers:
And provided further, That when, in the judgment of the President no more of the
land herein ceded can be disposed of at said price, he may by proclamation, to be
repeated in his discretion, sell from time to time the remaining lands subject to the
provisions of the homestead law or otherwise as he may deem most advantageous, at
such price or prices, in such manner, upon such conditions, with such restrictions,
and upon such terms as he may deem best for all interests concerned: And provided
Sfurther, That the President is hereby authorized to reserve, in his proclamation for
the opening of the said lands, so much of the tracts heretofore reserved for church,
misgion, and agency purposes, as he may deem necessary, not to exceed nine hundred
acres, and also not exceeding two and one-half sections for the Fort Totten Indian
school, and the United States stipulates and agrees to pay for said reserved lands at
the rate of three dollars and twenty-five cents per acre. The President is alzo author-
ized to reserve a tract embracing Sully’s Hill, in the northeastern portion of the
abandoned military reservation, about nine hundred and sixty acres, asa public park.

Sec. 5. That sections sixteen and thirty-six of the lands hereby acquired in each
township shall not be subject to entry, but shall be reserved for the use of the com-
mon schools and paid for by the United States at three dollars and twenty-five
cents per acre, and the same are hereby granted to the State of North Dakota for
such purpose; and in case any of said sections, or parts thereof, of the land in the
said Devils Lake Indian Reservation or Fort Totten abandoned military reservation
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should be lost to said State of North Dakota by reason of allotments thereof to
any Indian or Indians now holding the same, or otherwise, the governor of said
State, with the approval of the Secretary of the Interior, is hereby authorized to
locate other lands not occupied, in the townships where said lands are lost, provided
sufficient lands are to be had in the said townships, otherwise the selections to be
made elsewhere within the ceded tract, which shall be paid for by the United
States, as provided in article two of the treaty as herein amended, in quantity equal
to the loss, and such selections shall be made prior to the opening of such lands to
settlement.

And whereas, all of the conditions required by law to be performed
prior to the opening of said tracts of land to settlement and entry have
been, as I hereby declare, duly performed;

Now, Therefore, I, Theodore Roosevelt, President of the United
States of America, by virtue of the power vested in me by law, do
hereby declare and make known that all of the lands so as aforesaid
ceded by the Sisseton, Wahpeton, and Cut-Head bands of the Sioux
tribe of Indians belonging to the Devils Lake Reservation, saving and
excepting sections 16 and 36 in each township, and all lands located or
selected by the State of North Dakota as indemnity school or educa-
tional lands, and saving and excepting the N of the NWi and the SW4
of the NW1 of Sec. 14, and the SE} of the NE4 of Sec. 15, T, 152 N.,
R. 66 W., of the fifth principal meridian, which are hereby reserved
for the use of the Raven Hill Presbyterian Church; and saving and
excepting the N§ of the NW+ of Sec. 14, the NEf of the NE+ of Sec.
15, the SEf of the SW1 of Sec. 11, and the S# of the SE% of the SE%
of the SE4 of Sec. 10, T. 151 N., R. 64 W, of the fifth principal meridian,
which are hereby reserved for the use of the Wood Lake Presbyterian
Church; and saving and excepting the SEL of the SW 1 and Lot 8 of
See. 8, the NE of the NW1, the NWi of the NE} and a tract of 4.43
acres in the southwest corner of Lot 1, Sec. 17, T. 152 N., R. 65 W,
of the fifth principal meridian, which are hereby reserved for the use
of the Mission of Sisters of Charity from Montreal; and saving and
excepting the N§ of the SEL, the NEZ of the SW¢, Lot 5, and a tract of
1.60 acres in Lot 6,Sec. 17, T. 152 N., R- 64 W., of the fifth principal
meridian, which are hereby reserved for the use of St. Michael’s Chureh,
Bureau of Catholic Indian Missions; and saving and excepting the W
of the NW3 of Sec. 15, T. 152 N., R. 66 W., of the fifth principal
meridian, which is hereby reserved for the use of St. Jerome’s Church,
Bureau of Catholic Indian Missions; and saving and excepting the W4
of Sec. 21, the W4 of the NEL of Sec. 21, the Ef of Sec. 20, the NW¢
of Sec. 20, and Lots 6, 7, and 8 and the SE} of the SW1 of Sec. 16
(excepting T-acres thereof, which are hereby reserved for the use of
the Protestant Episcopal Church), and Lots 6, 7, 8, and 9 of Sec. 17, T.
152 N., R. 65 W, of the fifth prinecipal meridian, which are hereby
reserved for the use of the Fort Totten School; and saving and excepting
the SEf of the NE4 and Lot 1 (excepting 4.43 acres of said Lot 1,
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reserved for the use of the Mission of Sisters of Charity from Montreal),
Sec. 17, and Lot 1 of Sec. 16, T. 152 N., R. 65 W., of the fifth princi-
pal meridian, which are hereby reserved for the use of the Fort Totten
School, Grey Nuns Department; and saving and excepting the NWi
of the NW1 of Sec. 8, the Ef of the NEZ, the SW4 of the NEf and
the SE$ of See. 7, T. 151 N., R. 65 W, of the fifth principal meridian,
which are hereby reserved for the Fort Totten school and for the Grey
Nuns Department for meadow purposes; and saving and excepting
those portions of Lot 2 of Sec. 16 and Lots 2 and 3 of Sec. 17, T. 152
N., R. 85 W., fifth principal meridian not embraced in Allotment #585
of Jesse (. Palmer, which are hereby reserved for use for agency pur-
poses; and saving and excepting Lots 4, 5, 6, and 7 of Sec. 10, the
NW1, the W# of the SW1 and Lots 5 and 6 of Sec. 15, Lots 1 and 2 of
Sec. 9, the E of the NEZ, the SE} of the SE and Lots 3, 4, and 5 of
Sec. 16, T. 152 N., R. 65 W., of the fifth principal meridian, which are
hereby reserved for public use as a park to be known as Sully’s Hill
Park, will, on the sixth day of September, 1904, at 9 o’clock A. M.,
in the manner herein prescribed, and not otherwise, be opened to entry
and settlement and to disposition under the general provisions of the
homestead and townsite laws of the United States.

Commencing at 9 o’clock A. M., Monday, August 8th, 1904, and
ending at 6 o’clock P. M., Saturday, August 20th, 1904, a registration
will be had at Devils Lake and Grand Forks, State of North Dakota,
for the purpose of ascertaining what persons desire to enter, settle
upon, and acquire title to any of said lands under the homestead law,
and of ascertaining their qualificationsso todo. To obtain registration
each applicant will be required to show himself duly qualified, by
written application to be made only on a blank form provided by the
Commissioner of the General Land Office, to make homestead entry
of these lands under existing laws, and to give the registering officer
such appropriate matters of description and identity as will protect
the applicant and the Government against any attempted impersona-
tion. Registration cannot be effected through the use of the mails or
the employment of an agent, excepting that honorably discharged
soldiers and sailors entitled to the benefits of section 2304 of the
Revised Statutes of the United States, as amended by the act of Con-
gress approved March 1, 1901 (81 Stat., 847), may present their appli-
cations for registration and due proofs of their qualifications through
an agent of their own selection, having a duly executed power of attor-
ney, but no person will be permitted to act as agent for more than
one such soldier or sailor. No person will be permitted to register
more than once or in any other than his true name.

Fach applicant who shows himself duly qualified will be registered
and given a nontransferable certificate to that effect, which will entitle
him to go upon and examine the lands to be opened hereunder; but
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the only purpose for which he can go upon and examine said lands is
that of enabling him later on, as herein provided, to understandingly
select the lands for which he will make entry. No one will be per-
mitted to make settlement upon any of said lands in advance of the
opening herein provided for, and during the first sixty days following
said opening no one but registered applicants will be permitted to
make homestead settlement upon any of said lands, and then only in
‘pursuance of a homestead entry duly allowed by the local land officers,
or of a soldier’s declaratory statement duly accepted by such officers.

The order in which, during the first sixty days following the open-
ing, the registered applicants will be permitted to make homestead
entry of the lands opened hereunder, will be determined by a drawing
for the district publicly held at- Devils Lake, North Dakota, com-
mencing at 9 o’clock A. M., Wednesday, August 24th, 1904, and con-
tinuing for such period as may be necessary to complete the same.
The drawing will be had under the supervision and immediate ohserv-

ance of a committee of three persons whose integrity is such as to
~ make their control of the drawing a guaranty of its fairness. The
members of this committee will be appointed by the Secretary of the
Interior, who will prescribe suitable compensation for their services.
Preparatory to this drawing the registration officers will, at the time
of registering each applicant who shows himselt duly qualified, make
out a card, which must be signed by the applicant, and giving such a
description of the applicant as will enable the local land officers to
thereafter identify him. This card will be subsequently sealed in-a
separate envelope which will bear no other distinguishing label or
mark than such as may be necessary to show that it is to go into the
drawing. These envelopes will be carefully preserved and remain
sealed until opened in the course of the drawing herein provided.
When the registration is completed, all of these sealed envelopes will
be brought together at the place of drawing and turned over to the
committee in charge of the drawing, who, in such manner as in their
judgment will be attended with entire fairness and equality of oppor-
tunity, shall proceed to draw out and open the separate envelopes and
to give to each enclosed card a number in the order in which the
envelope containing the same was drawn. The result of the drawing
will be certified by the committee to the officers of the district and
will determine the order in which the applicants may make homestead
entry of said lands and settlement thereon.

Notice of the drawings, stating the name of each applicant and num-
ber assigned to him by the drawing, will be posted each day at the
place of drawing, and each applicant will be notified of his number, and
of the day upon which he must make his entry, by a postal card mailed
to him at the address given by him at the time of registration. The
result of each day’s drawing will also be given to the press to be pub-
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lished as a matter of news. Applications for homestead entry of said
lands during the first sixty days following the opening can be made
only by registered applicants and in the order established by the draw-
ing. At the land office for the district at Devils Lake, North Dakota,
commencing Tuesday, September 6th, 1904, at 9 o’clock A. M., the
applications of those drawing numbers 1 to 50, inclusive, must be pre-
sented and will be considered in their numerical order during the first
day, and the applications of those drawing numbers 51 to 100, inclusive,
must be presented and will be considered in their numerical order
during the second day, and so on at that rate until all of said lands
subject to entry under the homestead law, and desired thereunder,
have been entered. If any applicant fails to appear and present his
application for entry when the number assigned to him by the drawing
is reached, his right to enter will be passed until after the other appli-
cations assigned for that day have been disposed of, when he will be
given another opportunity to make entry, failing in which he will
be deemed to have abandoned his right to make entry under such
drawing. :

To obtain the allowance of a homestead entry, each applicant must
personally present the certificate of registration theretofore issued to
him, together with a regular homestead application and the necessary
accompanying proofs, and make the first payment of one dollar and
fifty cents per acre for the land embraced in his application, together
with the regular land office fees, but an honorably discharged soldier
or sailor may file his declaratory statement through his agent, who
can represent but one soldier or sailor as in the matter of registration.
The production of the certificate of registration will be dispensed with
only upon satisfactory proof of its loss or destruction. If at the time
of considering his regular application for entry it appear that an
applicant is disqualified from making homestead entry of these lands,
his application will be rejected, notwithstanding his prior registration.
If any applicant shall register more than once hereunder, or in any
other than his true name, or shall transfer his registration certificate,
he will thereby lose all the benefits of the registration and drawing
herein provided for, and will be precluded from entering or settling
upon any of said lands during the first sixty days following said
opening. ,

Any person, or persons desiring to found, or to suggest establishing,
a townsite upon any of said ceded lands, at any point, may, at any time
before the opening herein provided for, file in the land office a written
application to that effect, describing by legal subdivisions the lands
intended to be affected, and stating fully and under oath the necessity
or propriety of founding or establishing a town at that place. The
local officers will forthwith transmit said petition to the Commissioner
of the General Land Office with their recommendation in the premises.
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Such Commissioner, if he believes the public interests will be subserved
thereby, will, if the Secretary of the Interior approve thereof, issue an
order withdrawing the lands described in such petition, or any portion
thereof, from homestead entry and settlement and directing that the
same be held for the time being for townsite settlement, entry, and
disposition only. In such event the lands so withheld from homestead
entry and settlement will, at the time of said opening, and not before,
become subject to settlement, entry, and disposition under the general
townsite laws of the United States. None of said ceded lands will be
subject to settlement, entry, or disposition under such general town-
site laws except in the manuner herein prescribed until after the expi-
ration of sixty days from the time of said opening.

All persons are especially admonished that under the said act of
Congress approved April 27, 1904, it is provided that no person shall
be permitted to settle upon, occupy, or enter any of said ceded lands
except in the manner preseribed in this proclamation until after the
expiration of sixty days from the time when the same are opened to
settlement and entry. After the expiration of the said period of sixty
days, but not before, any of said lands remaining undisposed of may
be settled upon, occupied, and entered under the general provisions
of the homestead and townsite laws of the United States in like man-
" ner as if the manner of effecting such settlement, occupancy, and
entry had not been prescribed herein in obedience to law, subject,
however, to the payment of four dollars and fifty cents per acre for
the land entered, in the manner and at the times required by the said
act of Congress above mentioned.

The Secretary of the Interior shall preseribe all needful rules and
regulations necessary to carry into full effect the opening herein pro-
vided for. '

In witness whereof T have hereunto set my hand and caused the seal
of the United States to be affixed. ,

Done at the City of Washington this 2nd day of June, in the year

of our Lord 1904, and of the Independence of the United

[sBaL.] States the one hundred and twenty-eighth.

THEODORE ROOSEVELT.
By the President:

Jounx Hay,
Secretary of State.
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REGULATIONS CONCERNING OPENING OF CEDED LANDS OF SISSETON,
WAHPETON, AND CUT-IIEAD BANDS OF SIOUX INDIANS OF DEVILS
LAKE RESERVATION, NORTH DAKOTA.

CIRCULAR.

DEPARTMENT OF THE INTERIOR,
GENERAL Laxp OFFICE,
WasaingTON, D. C., June 3, 190/,
Legister and Receiver, '
United States Land Office, Devils Lake, North Dakota.

GextLEMEN: The following regulations are hereby prescribed for
the purpose of carrying into effect the opening of the ceded lands of
the Sisseton, Wahpeton, and Cut-Head bands of the Sioux tribe of
Indians of the Devils Lake Reservation in North Dakota, provided for
in the act of Congress of April 27, 1904 (38 Stat., 819), and in the
President’s proclamation of June 2, 1904, thereunder:

First. Applications either to file soldiers’ declaratory statement or
make homestead entry of these ceded lands must, on presentation, in
accordance with proclamation opening said lands to entry and settle-
ment, be accepted or rejected, but local officers may, in their discretion,
permit amendment of a defective application during the day only on
_which same is presented.

Second. No appeal to General Land Office will be allowed or con-
sidered unless taken within one day, Sundays excepted, after the
rejection of the application.

Third. After rejection of an application, whether an appeal be taken
or not, the land will continue to be subject to entry as before, excepting
that any subsequent applicant for the same land must be informed of
the prior rejected application and that the subsequent application, if
allowed, will be subject to the disposition of the prior application upon
the appeal, if any is taken from the rejection thereof, which fact must
be noted upon the receipt or certificate issued upon the allowance of
the subsequent application.

Fourth. Where an appeal is taken the papers will be immediately
forwarded to the General Land Office, where they will be at once care-
fully examined and forwarded to the Secretary of the Interior with
appropriate recommendation, when the matter will be promptly decided
and closed. :

Fifth. Applications to contest’ entries allowed for these lands filed
during the sixty days from date of opening will also be immediately
forwarded to the General Liand Office, where they will be at once care-
fully examined and forwarded to the Secretary of the Interior with
proper recommendation, when the matter will be promptly decided.

Sixth. These regulations will supersede, during the sixty days from
the opening of these ceded lands, any rule of practice or other regulation
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governing the disposition of applications with which they may be in
conflict, and will apply to all appeals taken from the action of the local
officers during said period of sixty days.

Seventh, The purpose of these regulations is to provide an adequate
and speedy method of correcting any material errors in local offices,
and at the same time to discourage groundless appeals and put it out
of the power of a disappointed applicant to indefinitely tie up the land
or force another to pay him to withdraw his appeal.

Give all possible publicity, through the press and otherwise, to these
regulations.

W. A. RicHARDS,
‘ , - Commissioner of the General Land Office.
Approved:
Tros. Ryax,
Acting Secretary.

CEDED LANDS OF TIHE SISSETON, WAHPETON, AND CUT-HEAD BANDS
OF SIOUX INDIANS OF DEVILS LAKE RESERVATION—HOMESTEAD
ENTRY—QUALIFICATIONS.

CIRCULAR.

DEPARTMENT OF THE INTERIOR,
GeExeErAL Laxp OFFICE,
Wasainaron, D. C., June 3, 1904.

The following persons are not qualified to make homestead entry of
the ceded lands of the Sisseton, Wahpeton, and Cut-Head bands of
the Sioux tribe of Indians of the Devils Lake Reservation in North
Dakota:

1. Any person who has made a prior homestead entry and is not
entitled to make a second homestead entry. Under the act of June 5,
1900 (31 Stat., 267), any person who prior to June 5, 1900, made a
. homestead entry, but from any cause had lost, forfeited, or commuted
the same, is entitled to make a second homestead entry; under the act
of May 22, 1902 (32 Stat., 208), any person who made final five-year
proof, prior to May 17, 1900, on lands to be sold for the benefit of
Indians and paid the price provided by law opening the land to settle-
ment, and who would have been entitled under the ‘free homestead”
law to have received title without such payment, had not proof been
made prior thereto, is entitled to make a second homestead entry;
under the act of April 28, 1904 (83 Stat., 527), any person who prior
to April 28, 1904, made homestead entry but was unable to perfect
the entry on account of some unavoidable complication of his personal
or business affairs, or on account of an honest mistake as to the char-
acter of the land, provided he made a bona fide effort to comply with
the homestead law and did not relinquish his entry for a consideration,
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is entitled to make a second homestead entry; under section 2 of said
act any person who has made a homestead entry of a quantity of land
containing less than 160 acres, contiguous to-the ceded lands of said
reservation, and is still owning and occupying the same, may enter a
sufficient quantity of said lands to make up the full amount of 160
acres; under section 6 of the act of March 2, 1889 (25 Stat., 854), any
person who has made a homestead entry for less than 160 acres, and
has received the receiver’s final receipt therefor, is entitled to enter
enough additional land, not necessarily contiguous to the original
entry, to make 160 acres. ‘

2. A married woman, unless she has been deserted or abandoned hy
her husband. ' ‘ .

3. One not a citizen of the United States, and who has not declared
his intention to become such. :

4. Anyone under 21 vears of age, not the head of a family, unless
he served in the army or navy of the United States for not less than
fourteen days during actual war,

3. Anyone who is the proprietor of more than 160 acres of land in
any State or Territory.

6. One who has acquired title to, or is now claiming under any of
the agricultural public land laws, in pursuance of settlement or entries
made since August 30, 1890, an amount of land which, with the tract
now sought to be entered, will exceed in the aggregate 320 acres.

W. A. RicaArDps,
Commissioner.
Approved:
Tros. Ryax,
Acting Secretary.

TIMBER AND STONE ENTRIES—~CONFIRMATION—SECTION 7, ACT OF
MARCH 3, 1891.

INSTRUCTIONS.

Timber and stone entries under the act of June 3, 1878, are within the intent and
operation of the confirmatory provisions of the act of March 3, 1891.

The general departmental order of November 18, 1902, suspending action in all
timber and stone entries in the ‘States of California, Oregon and Washington,
pending investigation, is not a contest or protest within the meaning of section
7 of the act of March 3, 1891, and does not bar the operation of the confirmatory
provisions of said section.

Acting Secretary Ryan to the Comamnissioner of  the General Land
(F. L. C.) Office, June 3, 1904 . (J. R. W)

The Department is in receipt of your office letter of December 3,
1903, calling attention to the departmental direction of November 18,
1902, to suspend action in all timber and stone entries in the States of
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California, Oregon, and Washington, and asking instructions whether,
first, such entries are within the confirmatory provisions of section 7
of the act of March 8, 1891 (26 Stat., 1095, 1099), and, second, is the
departmental action of November 18, 1902, such a protest or contest
as will bar the running of the statute.

Section 7 of the act of March 3, 1891, supra, is limited by a pro-
viso, viz:

Provided, That after the lapse of two years from the date of the receiver’s receipt
upon the final entry of any tract of land under the homestead, timber culture, desert
land or preemption laws, or under this act, and when there shall be no pending
contest or protest against the validity of such entry, the entryman shall be entitled
to a patent.

Timber and stone entries under the act of June 3, 1878 (20 Stat.,
89), are not in terms referred to in the act of March 3, 1891, and the
question is, whether entries under that act are within the intent and
operation of its confirmatory proviso.

The term “‘preemption” in the act of 1891 soon after its passage
was construed by the Department as generic and to include any entry
under a law whereby, by a preliminary declaration or other act, one
intending and desiring to purchase, acquired a preference right. Thus
in Johnson ». Burrow (12 L. D., 440), May 1, 1891, it was construed
as including an Osage entry under the act of May 28, 1880 (21 Stat.,
143). In Fleming ». Bowe (18 L. D., 78), July 21, 1891, reviewing
many decisions of the Department and the courts, upon a very full
consideration of the subject, *‘preemption” was held to include an
entry for Otoe and Missouria Indian reservation lands subject to sale
under the act of August 15, 1876 (19 Stat., 208), and its amendments.
This was not a new interpretation of the term but merely followed
the construction long before given and then well established. Fraser
2. Ringgold (83 L. D., 69, T1); Jefferson ». Winter (5 L. D., 694);
Sears ». Almy (6 L. D., 1); Mary Stanton (7 L. D., 227).

The cases last above cited have especial force upon the construction
of the word. from the fact that they construe the word * preemption”
as used in the act of May 14, 1880 (21 Stat., 140), giving a preference
right of entry to the successful contestant of ‘‘any preemption, home-
stead, or timber culture entry.” In construction of thisact “ preemp-
tion” has been held to include a desert land entry, Fraser ». Ringgold,
supra; Kansas Indian trust land entries, Bunger ». Dawes (9 L. D.,
329, 331-2); mineral entries, Dornen ». Vaughn (16 L. D., 8, 11);
Sioux half-breed scrip locations, McGee ». Ortley (14 L. D., 523,
524); Hobe 2. Strong (25 L. D., 92, 94); coal land entries, Garner 2.
Mulvane (12 L. D., 336, 342); and townsite entries, Brummett ». Win-
field (28.L. D., 530, 534). By analogy of reasoning, because the act
of 1880, supra, was remedial in character and aimed at the prevention
and defeat of fraudulent entries, its benefit was extended to successful
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contestants of State swamp land selections, Ringsdorf ». State of Iowa
(4 L. D., 497, 498); Mallet . Johnston (14 L. D., 658, 662-3).

This generic use of preemption in the act of 1880 has been construed
to extend the benefit of that act to contests of timber and stone entries
under the act of June 3, 1878, under which the entries now in question
were made (Olmstead ». Johnson, 17 L. D., 151, 152), and this construc-
tion of the word in the act of 1891 is also held by the Department to
extend to graduation cash entries made under the act of August 4,
1854 (10 Stat., 574), so as to bring such entries within its confirmatory
operation, A. J. Wolf (29 L. D., 525, 527).

Congress knew the construction given to *‘preemption” in the
practice of the land department established long before the act of
1391, and under a familiar rule of statutory construction must be pre-
sumed to have used the word in the sense that it bad so acquired.

The acts of 1880 and 1891 are moreover correlative to each other,
- relating to the same subject matter, are strictly in pari materia, and the
terms common to each should receive like interpretation in both. The
act of 1880 is aimed at the prevention and defeat of fraud in the entry
of public land. The proviso in the act of 1891 is intended as a statute
of repose and to fix a time within which an entry must be attacked
and fraud charged. It is eminently just and expedient that at some
time the validity of an entry of public land should be deemed estab-
lished by acquiescence of the government and of interested adverse
parties. It manifestly tends to discourage and prevent entries if no
limitation exists against their validity being drawn in question and the
entryman may be required always to stand ready to prove his good faith.
It is quite as necessary that some period of repose should be fixed as
that fraud should be defeated. One act is the proper correlative to
the other, and giving the term preemption the same signification in
both acts effects that object and confirms by the act of 1891 all entries
for successful contest of which a reward is offered by the act of 1880.
It is therefore held that entries under the act of June 3, 1878 (20 Stat.,
89), are within operation of the confirmatory provisions of the act of
March 3, 1891. ) .

The departmental action of November 18, 1902, was general in its
terms, applying to all entries, for the purpose of iavestigating the
facts. It was not a proceeding against any specific entry nor yet
against all entries within the district of its operation looking to their
cancellation. To be either a contest or a protest there must be a
charge of specific facts which if true would defeat the entry and upon
which the entryman, or party affected may take issue and demand a
hearing. In cases investigated by special agents of vour office, where
the agent has reported sufficient facts to justify cancellation of the
entry, such report is a proceeding that prevents confirmation of an
" entry under the act. Instructions, July 9, 1902 (31 L. D., 868, 371).
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But if no such report has been filed, or no contest has been initiated,
so that nothing is charged against the entry upon which issue may be
taken and the entryman demand to meet his accuser or that hearing
be had, the entry will be regarded as confirmed by the statute and will
be passed to patent.

SWAMP GRANT—-FORT SABINI MILITARY RESERVATION.

STATE OF LOUISIANA.

Until the legal title to public lands passes from the government, inquiry as to all
equitable rights comes within the cognizance of the land department, and the
Secretary of the Interior, as the head of that department, may take such action
with reference thereto ag to him seems in accordance with law.

Until patent issues for lands claimed by the several States under the swamp land
grant of September 28, 1850, the United States has not been divested of the legal
title, and until that time the land department has full jurisdiction over such
lands, regardless of the fact that lists regularly submitted, and duly approved,
have been transmitted to the proper officer of the State.

Where a land grant to a State or Territory does not convey the fee simple title to the
lands granted, or require patents to be issued therefor, the title thereto does not
pass until the approved list of selections of such lands has been certified to the
State by the Commissioner of the General Land Office.

A controversy involving a claim to public lands is never finally settled until it
receives such adjudication as removes the land involved from the jurisdiction of
the land department, and one Secretary of the Interior has no authority to bind
his successor to either a rule of administration or interpretation of a statute
involving the disposition of the public lands.

Lands in reservation for any purpose are not public lands within the operative effect:
of a subsequent grant of Congress, although not in terms excepted from the
grant.

Swamp and overflowed lands within the Fort Sabine military reservation, in the
State of Louisiana, at the dates of the swamp land grants of March 2, 1849, and
September 28, 1850, did not pass to the State by virtue of said grants.

Secretary.]]itcﬁcoclc to the Commissioner of the General Land Office,
(F. L. C.) June 6, 1904. (G. B. G.)

This proceeding involves 6,497.40 acres of land situated in the New
Orleans land distriet, Louisiana, more particularly described in what
is known as Louisiana swamp land list No. 51.

The equitable title to these lands is claimed by the State by virtue
of the grants of swamp and overflowed lands made by the acts of
March 2, 1849 (9 Stat., 352), and September 28, 1850 (id., 519), and
the legal title because of certain proceedings in the land department,
which will be hereinafter more specifically set out.

It appears from the papers in the case, from the files and records
of your office, and from prior decisions of the Department in refer-
ence to these lands, that on December 7, 1850, the State of Louisiana
filed in the district land office, at Opelousas, under said act of 1849,
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swamp land list No. 4, which embraced more than one million acres
of land, including the land now in controversy. Upon the face of this
list No. 4 the surveyor-general indorsed the following: ‘“Part of this
township is subject to a military reservation. See letter from the
Commissioner of the General Land Office, dated Dec. 21, 1888.” The
reservation referred to was the Fort Sabine military reservation,
established by executive order of December 20, 1838, and abandoned
March 25, 1871, by virtue of the provisions of the act of February 24,
" 1871 (16 Stat., 430). Your office afterwards submitted a clear list of
swamp lands, No. 1, Opelousas series, made up from selection list
No. 4, but did not embrace any lands lying within this reservation,
and this list was, on May 5, 1852, approved by the then Secretary of
the Interior, Mr. Stuart. Notwithstanding this purposed omission of
all lands within this reservation from approval, there was later sub-
mitted to the Department by your office a list of swamp and overflowed
lands, No. 26, also made up from said selection list No. 4, embracing
nearly all the lands within this reservation, except those now in con-
troversy, and this list No. 26 was approved by Acting Secretary
Joslyn, July 1, 1884, but in seeming ignorance of the fact that the
lands listed for approval were reserved lands. From the inspection
of said list the following facts appear:

The certificates attached thereto state affirmatively that “‘said list
is found free from conflict by sale or otherwise,” but made no refer-
ence to the military reservation, nor did they contain a statement in
substance or effect that the tracts described in the list had been found
or decided to be swamp and overflowed lands by field-notes of surveyors
or by “‘personal examination by experienced and faithful deputies,” as
required by statute, or in any other manner,

September 13, 1898, your office held for rejection the State’s claim
to all of the remaining lands covered by the State’s said selection list
No. 4 which appeared to be within the aforesaid military reservation,
upon the ground that they were not granted to the State by the
acts of 1849 and 1850, and because of the act of February 24, 1871
(16 Stat., 430), which specifically provided for other disposition thereof.

Upon the State’s appeal from your said office decision the Depart-
ment, by decision of October 81, 1895 (21 L. D., 357, 359), held that
the acts of 1849 and 1850 granted to the State of Louisiana all of the
swamp and overflowed lands—
lying within the Fort Sabine military reservation as established by the President’s
executive order of December 20, 1838, subject, however, to the right of the United
States to use the same for military purposes during pleasure, or so long as might be
necessary in the judgment of the military authorities; and that when said military
reservation was abandoned by operation of the act of February 24, 1871 (16 Stat., 430),

the title and right of possession of the State of Louisiana under the acts of 1849 and
1850, aforesaid, attached at once in fee simple to the swamp and overflowed lands
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embraced within said reservation. The act of 1871 aforesaid can not be construed
as intending to make any disposition of said swamp and overflowed lands, incon-
sistent with the title previously granted to the State of Louisiana as aforesaid.

It was thereupon directed that: *“The tracts of land hereinbefore
specified and described will be certitied to the State of Louisiana under
the swamp land grants.”

Following this -decision your office presented for the approval of the
Department, preliminary to the conveyance of the legal title, the afore-
said swamp land list No. 51, which included the lands the subject of
departmental decision of October 81, 1895, suprn, and, on December
10, 1895, the Secretary of the Interior, Mr. Smith, in his certificate of
approval attached to the list, recited that it was given ““under the act
of March 2,1849, as supplemented and enlarged by the act of Septem-
ber 28, 1850, subject to any valid adverse rights that may subsist to
any of the tracts of land therein deseribed.” Thislist was then returned
to your office as a basis for the further action to be taken towards
passing title to the lands embraced therein to the gtate, in accordance
with the established practice in such cases.

January 30, 1896, no action having in the meantime been taken by
your office under Such approval, the then register of the State land
office, assuming to act under the authority of an act of the State legis-
lature, protested to the Secretary of the Interior against the patenting
of the lands embraced in the approved list, because the selection and
listing did not deseribe the lands in accordance with the latest approved
survey thereof, and afterwards sought, upon affidavits filed, to change
the descriptions contained in the list. Failing in this, the then register
recalled the protest of his predecessor, and abked that the list be for-
warded to that office to take the usual course for such lists of approv-
als. May 20, 1901, your office, questioning the right of the State
to these reserved lands, addressed a communication to the Department
asking to be advised whether they ‘“ should be certified and patented
to the State,” and by letter of June 3, 1901, the Department, after
noting the importance of the question presented,-directed your office
to notify the proper officer of the State thereof, to the end that the
Department might have the benefit of suggestions or argument in
support of the State’s claim, before giving final directions in the prem-
ises. In response to the notice so given, there has been filed a petition
of intervention in behalf of the North American Land and Timber
Company, Limited, setting forth as to part of the lands involved, that
said company is the assignee of the State in good faith, and a joint
brief has been filed upon behalf of the State and its alleged assignee.

The petition of intervention in nowise complicates the case. If the
legal title to these lands has-gone out of the United States, the land
department has been divested of all jurisdiction over the land, and
the claimed rights of the American Land and Timber Company are
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matters of adjustment between that company and the State, with
which the United States has no concern. If, on the other hand, the
legal title to these lands is still in the United States, the assignment
thereof by the State can not affect the jurisdiction of the land depart-
ment, and offers no obstacle to the exercise of that jurisdiction in the
performance of the duties of the Secretary of the Interior in reference
thereto. The State’s contention is:

First. That said lands so embraced in said list No. 51 were granted to the State by
the swamp land grant of March 2, 1849 (9 Stat., 352), and that that matter stands

res judicata. .
Second. That on the approval of said list No. 51, on December 10, 1895, the fee
simple title to the lands embraced thereby vested absolutely in the State of Louisiana,
and that instantly upon such approval all power and jurisdiction of the land depart-
ment over said land ceased and determined.
- The second proposition involves the jurisdictional question, and
should be considered first; and upon this question it may be set down
as settled law that until the legal title to public lands passes from the
government, inquiry as to all equitable rights comes within the cogni-
zance of the land department, and the Secretary of the Interior, as
the head of that department, may take such action with reference
thereto as to him seems in accordance with law. Knight ». U. S. Land
Association (142 U. S., 161, 181); Michigan Land and Lumber Co. @.
Rust (168 U. S., 589, 592-3); Parcher ». Gillen (26 L. D., 34, 41);
Harkrader ». Goldstein (31 L. D., 87, 91-2). ~
It is also well settled that until patent issues for lands claimed by
the several States under the swamp land grant of 1850, the United
States has not been divested of the legal title, and until that time the
land department has full jurisdiction over such lands, regardless of the
fact that lists regularly submitted, and duly approved, have been trans--
mitted to the proper officer of the State. Brown ». Hitchcoek (173
U. 8., 478); Gray Eagle Oil Company ». Clarke (80 L. D., 570, 579).
In one view this would seem conclusive of the question here pre-
sented. These lands were originally selected under the act of 1849,
but subsequently to the passage of the act of 1850.. The list submitted
to the Secretary of the Interior, list 51, was made up in the General
Land Office from the State’s original selection list No. 4, it is true, but
was submitted for approval as a selection under both the acts of 1849
and 1850, and was approved, as has been seen, ‘“under the act of March
2, 1849, as supplemented and enlarged by the act of September 28,
1850.” So that it was really an approval under the act of 1850, and
was not intended as the final action of the land department. The
nature of the approval is not open to question. It was clearly not
intended as passing title under the act of 1849, and was not so treated
by the State, for, as before shown, thé State sought to correct the
description before the patent of the United States was to be issued

upon said approval.
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It may be because of the exceptions in the act of 1849, not found in
the act of 1850, that some of these lands were not granted by the act
of 1849, even though they may have been swamp and overflowed
lands, yet it may have been believed that they were granted by the
act of 1850. From the recited facts herein it appears that it was not
only understood by the land department, but understood by the reg-
ister of the State land office that the approval was made under the act
of 1850, and that a patent was necessary to complete the State’s title.
But assuming for the sake of the argument that the approval was
intended to be given under the act of 1849 alone, the act of approval,
so far as it passed the title, was not complete until the approved list
had been certified by the Commissioner of the General Land Office,
7. e., a copy of the list had been certified by that officer and transmitted
to the proper officer of the State. There must be a delivery of the
instrument which conveys title before jurisdiction is divested. In the
case of a patent to public lands, the recording of the instrument is
the equivalent of its delivery. United States . Schurz (102 U. S., 378).
By analogy it would seem that in the case of an approved list the
certification is the equivalent of delivery, and until certification the
title remains in the United States. In other words, until the list is
formally certitied by the officer charged with that duty, it in"law
remains in the hands of the Secretary of the Interior, and that officer
may revoke his approval. But this conclusion need not rest alone
upon the analogies of law. The Congress of the United States, by
the act of August 8, 1854 (10 Stat., 346), leaves no room for argument
upon this question. That act provides:

That in all cases where lands have been, or ghall hereafter be, granted by any law
of Congress to any one of the several States and Territories; and where said law does
not convey the fee simple title of such lands, or require patents to be issued therefor;
the lists of such lands, which have been, or may hereaiter be certified by the Com-
missioner of the General Land Office, * * * * ghall be regarded as conveying the
fee simple of all the lands embraced in such lists that are of the character contem-
plated by such act of Congress, and intended to be granted thereby.

It thus appears that Congress has in terms provided that when the
law making the grant does not convey the fee simple title to the lands
granted, or require patents to be issued therefor, the certificate of the
Commissioner of the General Land Office shall be regarded as convey-
ing the fee simple title. This legislation was in clear recognition of
the prevailing methods of the land departmentin administering grants
of the character specified. A suggestion that inasmuch as the grant
of 1849 is én present?, and inasmuch as the act making that grant pro-
vided that the fee simple title should vest in the State upon the
approval of its lists of selections by the Secretary of the Interior,
therefore the Congress was without anthority to change its terms, is
without force. The act of 1849 provided for the selection of the lands
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granted by the Secretary of the Treasury (Interior), and his approval
was to pass the fee simple title. Until such approval there was in fact
no selection, and the title remained in the United States. It was
clearly therefore within the power of Congress to provide a different
means of administering the grant as to land not already approved.
The act of 1854 furnished a rule of administration, if, indeed, con-
gressional legislation recognizing a uniform practice in this particular
was necessary, and does not add to or take from the act of 1849 any
material provision. It is not perceived that any right of the State,
either legal or equitable, is invaded thereby.

Upon the contention that the question as to whether these- lands
were intended to be granted by the acts of 1849 and 1850 is res judi-
cata, it is enough to say that a controversy involving a claim to
public lands is never finally settled until it receives such adjudication
as removes the land involved from the jurisdiction of the land depart-
ment, and one Secretary of the Interior has no authority to bind his
successor to either a rule of administration or interpretation of a
statute involving the disposition of the public lands. See Morrow
et al. ». State of Oregon ¢f al., and cases cited (28 L. D., 390).

The only remaining question, therefore, is whether the lands in con-
troversy were granted to the State of Louisiana by the acts of 1849
and 1850, and for the purposes of this decision it will be assumed that
they are swamp and overflowed lands within the meaning of said acts.
They therefore passed to the State, unless the grant was defeated by
reason of the fact that they were on each of these dates in reservation
for the military purposes of the United States.

The general rule is undoubtedly correctly stated in the case of the
State of Louisiana (30 L. D., 276, 277), wherein the Department, upon
the authority of the decisions of the Supreme Court in the cases of
Wileox ». Jackson (138 Peters, 498, 513), Leavenworth, Lawrence and
Galveston Railroad Company ». United States (92 U. 8., 733), and
Newhall . Sanger (id., 761), said:

When a tract of land has been once legally appropriated to any purpose, from that
moment the land thus appropriated becomes severed from the mass of public lands;
and no subsequent law or proclamation, or sale, would he construed to embrace it, or
to operate upon it, although no reservation were made of if.

The facts in the case cited were that a section sixteen in said State
had by the act of March 8, 1811 (2 Stat., 662, 665), been reserved for
the support of schools. There had not been at the date of the swamp
land grants to the State of Louisiana a substantive grant of school
lands to the State, but it was held that although the land may have
been swamp and overflowed at the dates of the swamp land grants, it
was in reservation for school purposes, and notwithstanding the fact
that there was in the swamp land grants no exception of school lands,
those grants did not include the land, because it was then in reservation.

A careful review of the decisions of the Supreme Court cited con-
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firms beyond question that whatever may be said of the facts in those
cases by way of differentiation, the broad prineiple decided by them
is, that lands in reservation for any purpose are not public lands
within the operative effect of a subsequent grant of Congress, and
that this is so without regard to the fact that such lands are not in
terms excepted from the operation of such grant.

In the case of Spaulding ». Martin (11 Wis., 274}, the land involved
" was part of a section thirty-three, within the limits of a grant of odd
sections by Congress to the State.of Wisconsin for the purpose of
improving Fox River. The governor selected the tract and the Presi-
dent of the United States approved the selection. This tract was also
within the limits of a military reservation, and the court held that the
grant, selection, and approval did not operate to give to the State the
title to said land, but that the same was liable to he sold hy the land
department of the government when the same had become useless for
military purposes. At page 285 of the decision it was said:

The title to this section was in the United States at the time of the grant, it was
within the general limits of the grant, and it was within the letter of the selection
and approval of the odd sections. It undoubtedly passed to the State, unless the fact

that it was at the time, a military reservation, occupied as such by the United States,
prevented that effect. And we think it did.

Discussing the question, at pages 286-287 of the decision, it is
further said:

But on the other hand the government of the United States has need of specific
portions of land in various portions of the country, usually small tracts, for military
or other purposes, necessary for the actnal transaction of the business of the govern-
ment. It has provided by law for the reservation of such tracts. They are known
as “‘reservations,”’” and there is a significance in the word. Reserved from what?
Obviously reserved from disposition in the manner and for the purposes for which
the general body of the public lands are disposed of. The very necessities of the
government with respect to their reservations, take them out of the main body of
public lands, and of the policy applicable thereto.

When the government, therefore, obviously in pursuance of its general policy in
respect to its public lands held for sale, makes a grant to the state of large quantities,
reaching through an extensive tract of country, where it has large bodies of those
lands, it i$ impossible to believe they intended to grant those tracts which had been
set apart for public use. On the contrary such a grant can be reasonably construed
as referring only to those lands within thepolicy which induced it. And it must be
assumed that these reservations were not specifically excepfed in the grant, for the
reason that they were so obviously outside of its scope and intent, that such excep-
tion was not supposed to be necessary. And this view is sustained by the only

-authorities that have ever passed upon the question.

At page 745 of the decision of the Supreme Court in the case of
Leavenworth, Lawrence and Galveston Railroad Company ». United
States, supre, referring to the cases of Wilcox ». Jackson and Spauld-
ing ». Martin, supra, it is said:

In Wilcox v. Jackson, 13 Pet., 498, the President, by proclamation, had ordered the
sale of certain lands, without excepting therefrom a military reservation included
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within their boundaries. The proclamation was based on an act of Congress sup-
posed to authorize it; but this court held that the act did not apply, and then added,
“We go further, and say, that whenever a tract of land shall have been once legally
appropriated to any purpose, from that moment the land thus appropriated becomes
severed from the mass of public lands; and that no subsequent law, proclamation, or
sale would be construed to embrace or operate upon it, although no reservation were
made of it.”” It may be urged that it was not necessary in deciding that case to pass
upon the question; but, however this may be, the principle asserted is sound and
reasonable, and we accept it as a rule of construction. The supreme courts of Wis-
consin and Texas have adopted it in cases where the point was necessarily involved.
State v. Delesdenier, 7 Tex., 76; Spaulding v. Martin, 11 Wis., 274.

There are some decisions of the Department and the courts relied
upon by the State. These have all been carefully examined, and
without undertaking to analyze them here, it will suffice to say that
some of them are not in point, some of them do not hold what is
claimed for them, and in so far as any of them support the State’s
contention they arc at variance with the precise and forceful authori-
ties hereinbefore referred to and relied upon, and for that reason
should not be followed.

In principle the position that swamp and overflowed lands in the
several States within a military reservation at the dates of the swamp
land grants were intended to be or were granted thereby is utterly
indefensible. These grants were én present? and operated as of their
respective dates, if at all, to transfer the equitable title to such lands.
The identification of the lands and the transfer of the legal title were
mere matters of administration, which could not either enlarge or
diminish the grant. If, then, it was the intention of Congress to grant
lands having such status, the equitable title passed immediately, and
the State was entitled to the possession at once and to the legal title in
due course of administration without regard to the fact that they were
being used for the military purposes of the government. 1In the case
now under consideration it meant the abandonment of the reservation
by the military authorities.

It is not doubted that Congress might have passed the title to swamp
and overflowed lands within a military reservation subject to govern-
mental use and occupation. In some of the grants of Congress affect-
ing lands in what is known as ‘“Indian Country,” the fee simple in
such lands has been granted in aid of the construction of railroads, sub-
ject to the Indian right of occupancy, due provision being made for
the subsequent extinguishment of such right, but there is no intention
manifested in the acts of 1849 and 1850 to pass the title in lands reserved
for any purpose.

It is believed that the swamp and overflowed lands embraced in list
51 were not granted to the State of Louisiana, and that the State has
no right, title, or interest therein by virtue of said acts. My prede-
cessor’s approval of said list is hereby recalled and vacated, and these
lands will be held for disposition as provided by law.
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Referring to a further provision of the act of August 3, 1854, supra,
which prescribes that where lands embraced in certified lists were
““not intended to be granted” by the act under which the lists thereof
have been certified; ** said lists, so far as these lands are concerned,
shall be perfectly null and void, and no right, title, or interest shall
be conveyed thereby,” and to the briet of counsel for interveners,
wherein it Is said:

To give force and effect to the approval of said List No. 26 and to withhold it fromn
List No. 51, is to deny to these interveners, claiming as vendees of the State, the
equal protection of the law. They are here asking that their rights as vendees of
the State are entitled to recognition, and asking that so far as they are concerned the
executed grant made by the act of March 2, 1849, be not attempted to be disturbed,
but that they may have absolute repose of title—

it is sufficient to say that the purchasers of lands ceréified under the
act of 1854 appear to have been given equal consideration and protec-
tion with purchasers of patented lands. See sections-2 and 3, act of
March 2, 1896 (29 Stat., 42), and while said last named act refers to
lands certified or patented under a railroad grant, this legislation
would seem to fix the status of all purchasers of lands certified undel
any act of Congress.

CONTEST-HOMESTEAD ENTRY—I[EIRS—ALIEN—PREFERENCE RIGHT.
MoCraxey ». Hrirs or HavEs.

Contests are in all cases against the entry, and not the entryman, and in the event
of the death of the entryman pending the contest, his heirs may be made parties
thereto. ’

In case of the death of a homestead entrywoman, leaving surviving her, an alien-
born and unnaturalized husband and two minor children born in this country,
the children are entitled to complete the entry and take title, as her heirs,
under section 2291, Reviged Statutes.

No such right is acquired by a contest against a homestead entry by one having no
claim to the land, but who is seeking merely to gsecure a preference right, prior
to the cancellation of the entry, as will prevent the acceptance of final proof on
such entry, even though not submitted until after the expiration of the statutory
period, and the submission of the case to the Board of Equitable Adjudication
for appropriate action.

Secretary [itcheock to t/ze Conmissioner of the General Land (ffice,
(F. L. C) June 6, 1904, (E. F. B.)

This appeal involves the right to the SW. 4, Sec. 4, T. 132 N., R.
56 W,, Fargo, North Dakota, which was entered as a homestead by
Tillie M. Hayes, June 14, 1892.

A contest was filed against said entry by George M. McCraney Jan-
uary 14, 1902, charging abandonment. Subsequently the contestant
was allowed to proceed against the heirs of Tillie M. Hayes and filed a
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supplemental affidavit alleging that the said Tillie M. Hayes was mar-
ried to Thomas J. Kelley in June, 1897; that she died December, 1898,
leaving her husband and two children as her only heirs; that said
Thomas J. Kelley is the guardian of said minor children; that claim-
ant during her life made no improvements on the land except to build
a shanty and hreak about thirty acres and to cultivate eighty acres that
were broken prior to her entry; that the said Thomas Kelley has cul-
tivated said land from year to year since the death of the entryman
but has not made final proof on said entry, nor has anyone in behalf
of the heirs, although the statutory period has elapsed within which
to make such proof.

Notice was issued upon said contest and was served upon Thomas J.
Kelley, who had, prior to the service of said notice, but after it had
been issued, ﬁled notice of his intention to make final proof upon sald
entry, whmh was made and is a part of the record.

Upon the testimony taken at the hearing, considered with the final
proof, the local officers found as follows:

The testimony submitted does not show conclusively that Tillie M. Hayes made
this tract her home continuously from date of entry until June 2, 1897, the date of
her marriage. It does show that she abandoned this tract as her home on the 2nd
day of June, 1897, and made her home with her husband, Thomas Kelley, from that
date till the time of her death. Her heirs have lost whatever rights they may have
had in the same by not offering any final proof prior to the year 1902, long after
the time allowed by law in such cases, and after the initiation of the contest by
McCraney, and no good reason is Qhown for such failure.

We are of opinion that the final proof of Kelley should be re]ected and the entry
of Tillie M. Hayes should be canceled, and we so recommend.

Your- office affirmed the decision of the local officers rejecting the
final proof and held that Tillie M. Hayes had not earned a patent to
the land prior to her death and that Thomas J. Kelley had shown no
sufficient reason for not making proof upon said entry within the statu-
tory period, the only excuse being that he could not get his final citi-
zenship papers on account of poverty, which is not sustained by the
facts brought out at the hearing. From that decision the heirs of
Tillie M. Hayes have appealed.

An appeal has also been taken by Oscar W. Wicklund, who filed a
second contest against said entry January 15, 1902, the day following
the filing of the original contest, containing substantially the same
charge that was made by MecCraney in his amended affidavit. He
appeared at the hearing and asked to be allowed to intervene, insist-
ing that there was no contest against the heirs of Tillie M. Hayes
until his affidavit was filed and that McCraney’s amendment could only
be accepted as the hasis for a new and ditferent contest. The local
officers denied the motion to intervene and that decision was affirmed
by your office. From that ruling Wicklund has appealed.

The contest in every case is against the entry, not the person.
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_Proper parties can always be made. There was no error in refusing
to allow Wicklund to intervene and proceed upon his contest. DBut
independently of this, the view taken by the Department in this case
makes it unnecessary to consider any question as to the rights of these
contestants between themselves.

There are three questions presented in this case. First, whether
the right of the heirs of Tillie M. Hayes to complete this entry is
affected by the failure of the entryman to comply with the law up to
the time of her death; second, who are the heneficiaries entitled to
complete this entry under section 2291, Revised Statutes; and third,
whether the rights of the minor heirs of the entryman were forfeited
by the failure of their guardian to submit final proof within the time
‘required by law.

Section 2291, Revised Statutes, provides that if at the expiration of
the time for making final proof the entryman be dead, his widow, or
in case of her death, his heirs or devisee, or in case of a widow making
such entry, her heirs or devisee, if she be dead, shall be entitled to a
patent upon making proof that they have resided upon or cultivated
the land for the term of five years immediately succeeding the time of
filing the affidavit and upon making other proofs not necessary to men-
tion. The right of heirs and devisees to complete an entry made by
an unmarried person is not specifically provided for by the statute
but the spirit and purpose of the act was to confer that right upon the
heirs or devisees of every qualified entryman and to give them the
same status as the heirs or devisees of the class of entrymen specitically
named.

In Heirs of John Stevenson ». Elizabeth Cunningham (32 L. D.,
650) it is held that the heirs of a deceased entryman may entitle them-
selves to a patent by residing upon or cultivating the land for the pre-
seribed period, but are not required to do both, and that the right to
complete the entry of a deceased homesteader which was subsisting at
the death of the entryman and was not then under contest is not
dependent upon the entryman’s compliance with the law during his or’
her life; that such entry comes to the persons named in the statute .
free from any taint or default on account of the failure of the entry-
man to comply with the law; and that the widow and the heirs and
devisees are not required to cure such default but are simply required
to reside upon or to cultivate the land for the prescribed period. It
is therefore immaterial whether the entryman did or did not comply
with the law during her life. It is sufficient that she died in Decem-
ber, 1898, leaving her entry intact and free from contest; that the
father of her minor children, as their guardian, had continnously cul-
tivated and improved the land from the death of the entryman up to
the date of the hearing, and has thus complied with the letter and
spirit of the statute which entitles the heirs of the entryman to a pat-
ent for the land.
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Tillie M. Hayes was a citizen of the United States at the date of her
entry and at the time of her death. Her hushand was alien born and
unnaturalized at the time of the death of his wife. Her two children
having been born in this country were her surviving heirs and were
entitled to the benefit of the entry under the order of succession pro-
vided by the statute, irrespective of any claim that might be asserted
on the part of the husband.

The only question remaining for consideration is whether the rights
of these minor heirs were forteited By the failure of their guardian to
submit final proof within the time required by law. The mere fact
that an entryman fails to submit proof within the statutory period
does not of itself cause a forfeiture of the entry or deprive the hene-
ficiary of such entry of the right to make proot thereafter with a view
to the submission of the entry to the Board of Equitable Adjudication
for confirmation, upon making a suflicient showing or excuse for such
failure, if there be no adverse claim to the land. The entry was then
subject to forfeiture by the government because of the failure of the
claimant to make proof, but it is the usual practice of the land depart-
ment to notifv such claimants that they will be allowed thirty days in
which to show cause why their entry should not be canceled. (Walker
». Snider, 19 L. D., 467.)

If the Secretary in the absence of a contest can allow final proof to
be made after the expiration of the statutory period with a view to
the submission of the entry to the Board of Equitable Adjudication,
he can surely allow such proof to be submitted in the face of a con-
test prosecuted solely for the purpose of acquiring a preference right,
unless by the filing of the contest the contestant acquires such a vested
right as to give him the status of an adverse claimant to the land
within the meaning of the law providing for the equitable adjudica-
tion of claims under entries of the public lands.

Where a contest is filed by a person having no claim to the land,
but seeking merely to secure a preference right under the act of \Iay
14, 1880 (21 Stut., 140), the contestant acquires no vested right to
make entry of the land until he has procured the cancellation of the
entry. Hence, if the Secretary has the power in any case to allow
final proof to be made after the statutory period, the filing of a con-
test in which the contestant alleges no claim to the land but seeks
merely to secure a preference right of entry would not defeat that
. power, and deprive the Secretary of the right to accept such proof
and to adjudicate the case equitably with a view to its submission to
the Board of Equitable Adjudication, as the preference right given hy
the act of May 14, 1880, is not a vested right and does not constitute -
an adverse claim to the land, but is merely in the nature of a reward
offered to an informer, which may he defeated by a remission of the
penalty by competent authority. (Strader ». Goodhue, 31 L. D., 137.)
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Especially would such power he exercised where the default of the
entrymen or the person charged with the submission of such proof is
not as to any matter upon which the contestant has furnished informa-
tion, but upon matters that appear from the records of the local office
and of your office and as to which they failed to give the usual notice
as required the circular. (Walker «. Snider, 19 L. D., 467, 469.)

In the important matters relating to the disposition of the public
domain ““the Secretary of the Interior is the supervisory agent of the
‘government to do justice to all claimants and to preserve the rights of
the people of the United States.” (Knight ». Land Association, 142
U. S., 161, 178). Although he can only dispose of the public lands
according to the laws made and provided, he may in matters of admin-
istration and in the absence of statutory direction, prescribe rules and
regulations for the purpose of aiding in the execution of the laws per-
taining to the public lands. ‘“The rules prescribed are designed to
facilitate the Department in the dispatch of business, not to defeat
the supervision of the Secretary.” (Ibid.)

This latitude of supervision in the administration of the public land
laws is broadly stated by the court in the case last cited (page 181)in
quoting from Williams ». United States (138 U. 8., 514, 524)—

It is obvious, it is common knowledge, that in the administration of such large
and varied interests as are intrusted to the land department, matters not foreseen,
equities not anticipated, and which are, therefore, not provided for by express
statute, may sometimes arise, and, therefore, that the Secretary of the Interior is
given that superintending and supervising power which will enable him, in the face
of these unexpected contingencies, to do justice.

Without passing upon the question whether the right and fee to the
land embraced in this entry did not inure absolutely to these children
upon the death of their mother, under section 2292, Revised Statutes, .
because of the alienage of their father at that time, they are at least
clearly entitled to a patent for the land under section 2291, Revised
Statutes, their guardian having complied with the law by continuous
cultivation of the land since the death of the entryman, and their
mother having resided upon it prior to her marriage with Kelley for
a sufficient period, which added to the period of cultivation by the
guardian of her children after her death, makes the full period
required by the statute. You will therefore return the case to the
local officers with instructions to accept said final proof and to issue
final certificate for the benefit of said minor heirs, and the case will
then be submitted to the Board of Equitable Adjudication for. con-
firmation. :

Your decision is reversed.
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MILITARY RESERVATION—FORT ELLIOTT—SALE OF LANDS.
CIRCULAR.

DEPARTMENT OF THE INTERIOR,
GeENERAL LaNDp OFFICE,
Washington, D. C., June 8, 1904.
Register and Recetver, Woodward, Oklahoma Territory.

GeNTLEMEN: The Secretary of the Interior having approved the
reappraisal of the lands in the Fort Elliott abandoned military reser-
vation, in Texas, you will, on the date fixed for the sale, proceed to
the ground with the necessary papers, and after offering the flag-staff,
vou will proceed with the offering of the lands by quarter sections of
one hundred and sixty acres each in the order in which they appear on
the inclosed list which shows the appraised valuation of said lands.
It the flag-staff is not sold separately you will again offer it with the
land on which it is situated.

When the NW1 of Sec. 55 is reached, you will notify the bidders
that so much of the NW1 of NW1 of this subdivision as is occupied as
a cemetery, about one acre, and inclosed with a barbed wire fence with
iron posts, is reserved and will not be sold.

These lands are to be sold to the highest hidders, at not less than the
appraised price.

Upon payment by the purchaser of the amount of his bid, the re-
ceiver will issue his receipt in duplicate, and the register will issue a
cash certificate, such certificates and receipts to be numbered in con-
secutive order beginning with No. 1, designating them on the papers
and abstracts as Fort Elliott reservation series. In issuing receipt
and certificate for the NW3z, Sec. 55, you will be careful to make the
exception of the one acre reserved above. '

The sale concluded, you will make a report to this office of the result
thereot. .

Further instructions will be given you in regard to your monthly
and quarterly reports and your disbursing and other accounts in
connection therewith.

Notices of the offering have been sent to The Bulletin, Woodward,
O. T., The St. Louis Globe Democrat, St. Lounis, Mo., and the Sunday
edition of The Record, Fort Worth, Texas, for publication, the date
of the offering being fixed for September 8, 1904.”

Very respectfully, :
W. A. Ricuarps, Cominissioner.
Approved: :
- E. A. Hrrcuoocr, Secretary.
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MITITARY RESERVA'TION—FORT ABRAITIAM LINCOLN—ACT OF APRIL
23, 1904.

CIRCULAR.

DEPARTMENT OF THE INTERIOR,
GENERAL Laxp OFrice,
Washington, D. C., June 9, 190}.
Register and Recelver, Bismarck, North Dakota. '

GeNTLEMEX: Your attention is invited to section three of the act of
April 28, 1904 (33 Stat., 306), entitled ““An act to amend an act entitled
‘An act to provide for the opening of certain abandoned military reser-
vations, .and for other purposes’, approved August twenty-third,
eighteen hundred and ninety-four,” which provides—

That all persons now having, or who may hereafter file, homestead applications
upon any of the lands situate within the abandoned Fort Abraham Lincoln Military
Reservation, in Morton County, State of North Dakota, shall be entitled to a patent
to the land filed upon by such person upon compliance with the provisions of the
homestead law of the United States and proper proof thereof, and shall not he
required to pay the appraised values of such lands in addition to such compliance
with the said homestead law. :

In view of the above law, you will in all cases where entrymen in the
reservation mentioned, have not already paid the appraised price, per-
mit them to make final proof under section 2291, Revised Statutes, on
payment of the usual fee and commissions on double minimum lands;
these lands being within the forty-mile limit of the grant to the North-
ern Pacific railway. .

In case of commutation under section 2301, Revised Statutes, a pay-
ment of $2.50 per acre must be made.

"~ Very respecttully, J. H. FiurL,
Aeting Commissioner.
Aypproved:
E. A. Hircucook, Secretary.

SWAMP GRANT—ADJUSTMENT—SETTLEMENT CLAIM.
STATE OoF MINNESOTA 2. LINDEBERG.

In order to bring a case within the exception named in paragraph one of the depart-
mental regulations of March 16, 1903, providing for the adjustment of the swamp
land grant in the State of Minnesota, it is necessary to show that it involves an
actual bona fide settlement claim, which can not be done without proof of resi-
dence actually begun upon the land.

Secretary Hitcheock to the Commissioner of the General Land Office,
(F. L. C.) June 10, 1904. (F. W. C.)
The Departinent has considered the appeal by the State of Minnesota

from your office decision of December 18 last, wherein it was held
that the contest between the State of Minnesota and Johan Aungust
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Lindeberg, involving lots 2 and 3 of See. 81, T. 57 N., R. 8 W., 4th
P. M., Duluth land district, Minnesota, should be disposed of under
rule 1 announced in departmental decision of March 16, 1903 (32 L. D.,
65), providing for the adjustment of the swamp land grant in the
State of Minnesota, and, adjudicating the case upon the record made,
finding that the lots in question were excepted from the State’s grant,

Upon consideration of the protest by the State of Minnesota against
the manner of disposing of contests involving lands claimed under the
swamp land grant, this Department on January 14, 1902, directed
your office to suspend all proceedings looking to the determination of
the character of lands claimed by the State under the swamp land
grant of March 12, 1860 (12 Stat., 3), otherwise than by an examina-
tion of the field notes of survey, until the Department had considered
and given final determination to questions involved in the further
adjustment of the swamp land grant to that State.

After full and thorough consideration of the matter, the depart-
mental decision of March 16, 1903, supra, wus rendered, in which
certain rules were laid down for the adjustment of controversies
affecting the swampy or non-swampy character of lands within the
State of Minnesota claimed under the swamp land grant.

By rule 1 it was provided—

That all existing contests or controversies between the State and an actual and
bona fide homestead or preemption settler, whether the settlement was made before
or after the survey, be disposed of under the rule announced in the Lachance deci-
sion. that being the rule under which the settlement was effected and the contest
or controversy begun. ]

The facts with regard to the contest and claim of the State under
the swamp land grant, affecting the tract here in question, are as
follows: '

The plat of survey of the township in question was filed in the local
land office February 18, 1903, and upon the field notes of survey the
surveyor-general certified thelotshere in question to be swamp and over
flowed lands passing to the State under the swamp land grant. Uponthe
following day Lindeberg tendered at the local land office his homestead
application covering lots 2 and 3 here in question, and in addition
thereto the NE. 1 of SW. 1 and NW. 1 of SE. £ of the same section, and
in his homestead aflidavit alleged that *‘ settled upon said tract of
land July 25, 1902, and have the following improvements: a log house
and one-half acre cleared.” Becanse of the suspension of January 14,
1902, hefore referred to, no action was taken upon Lindeberg’s home-
stead application, because of the conflict with the State’s claim as to
lots 2 and 3, until the promulgation of departmental decision of March
16, 1903, supra, and the issuance of circular letter thereunder by your
office, dated April 4, 1908 (32 L. D., 88). Because of Lindeberg’s
allegation of settlement and improvements upon the land the local
officers on April 80, 1903, issued notice for a hearing between Linde-
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berg and the State. This hearing was duly held and upon the record
made the local officers made the following finding with regard to Linde-
berg’s settlement and improvements upon the tract in question:

We find that he visited this land when it was in its unsurveyed condition on the
26th of July, 1902. He looked over the land and went to his home at Two Harbars
without doing anything whatever and yet in his homestead application he alleges
that at that time he effected a settlement. He did not return to this land until
January, 1903, when he was there a day and a half. Between his two visits, he had
caused to be constructed a eabin on the land with a bark roof, but he never inhabited
said cabin unless he slept there one night in January, 1903. During all the time
from his first visit to the land until some time in May, 1903, he slept on the land one
night. Can it be said that when he applied, or on April 4, 1903, he had a bona fide
settlement on this land? We cannot so find; it seems to us that these two casual
visits could not constitute the establishment of a residence or, in the language of the
circular, a hona fide residence on the land in controversy. The operations of the con-
testant in May and June, 1903, when he claims to have been some two weeks on the
land and to have built acabin, and then returned to his employment at Two Harbors,
are not o closely connected with his prior operations as to make such prior opera-
tions a sufficient indication of settlement. The times are too widely separated.

We conclude, therefore, that the defendant on April 4, 1903, did not have a bona
Jfide settlement on this land, and was not a settler thereon in good faith. In view of
this finding, his showing by oral testimony that in fact the land is not swamp-land
becomes wholly immaterial and the oral evidence is incompetent because, under the
circular, the State’s claim to the land can be attacked by persons who have no set-
tlement only by evidence of the field notes of survey showing that the land is not
swamp.

It appears that notice of said decision was given counsel for Linde-
berg, personally, on September 14, 1908. On September 29, 1903,
Lindeberg filed a relinquishment of all his right, title and interest
under his homestead application tendered on February 19, 1903, as to
the NE. 1 of SW. { and NW. { of SE. % of said section 31, stating in
said relinquishment that he elected to retain his homestead application
as to lots 2 and 8 of section 31, the tracts here in question.

This is the only paper filed on behalf of Lindeberg prior to your
office decision, and can not be considered as an appeal from the decision
of the local officers. Therefore, under rule 48 of practice, the decision
of the local officers must be considered final as to the facts found by
them and their decision will be disturbed only as follows: First,
where fraud or gross irregularity is suggested on face of papers;
second, where the decision is contrary to existing laws or regulations;
third, in event of disagreeing decisions by the local officers; and fourth,
where it is not shown that the party against whom the decision was
rendered was duly notified of the decision and of his right of appeal.

In considering this case your office decision appealed from reviewed
and reversed the decision of the local oflicers because it was held that
said decision was contrary to existing laws or regulations, the local
officers baving construed the term settlement, as used in paragraph 1
of the.regulations before referred to, as being synonymous with the
term residence, and without disturbing the finding of the local officers
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as to the acts performed by Lindeberg with regard to this land, con-
cluded that those facts clearly establish a settlement claim to this land
prior to the circular of April 4, 1903.

In the appeal by the State it is urged that this is not an existing
contest or controversy within the meaning of those terms as used in
paragraph 1 of the regulations issued by this Department governing
the adjustment of the swamp land grant to the State of Minnesota,
because the contest was begun during the period of suspension ordered
January 14, 1902,

Upon this branch of the case attention is invited to the circular of
March 12, 1904 (32 L. D., 499), which is as follows: '

For the protection of bona fide settlers, who allege settlement prior to the issuance
of Minnesota swamp land circular, dated April 4, 1903 (32 L. D., 88), direction num-
bered (1), page 6, of the said circular (32 L D., 70), may be so construed as to class
such cases among existing controversies hetween the State and an actual and bona
fide homestead settler; provided such settler, within ninety days after the filing of
the plat, made proper homestead application for the land involved, accompanied
with proper swamp land affidavit, respecting such of the tracts involved as the plats
show to be swamp. -

It is clear therefore that if Lindeberg is shown by the facts found
by the local officers in their decision rendered in this case, to have
heen an actual dona fide homestead settler upon this land prior to the
issuance of the circular of April 4, 1903, supre, he is entitled to the
protection afforded by paragraph 1 of said circular,

While it is true that this Department has, in the disposition of con-
flicting claims to public lands, recognized settlement rights in advance
of residence, yet where proof of settlement has been required in estab-
lishing a claim to public lands, this Department has uniformly con-
strued the term settlement as the equivalent of residence. See decision
in case of Anna Bowes and cases therein cited (32 1. D., 831, 838).

In order to bring a case within the exception named in paragraph
one of the regulations under consideration, it is necessary to show
that it involves an actual Jona fide settlement claim, and there can be
no such claim without proof of residence actually begun upon the land.

It is the opinion of this Department therefore that the local officers
correctly construed the regulations and made proper disposition of the
. case upon the facts found and their decision must be and is kereby
affirmed, and your office decision is set aside and reversed.

MINING CLAIM—LOCATION—INVALID ENTRY.
ApaMS ET AL. ©. PoLeLasE ET AL. (ON Review).

A location under the-mining laws made upon land not at the time regularly subject
thereto, because covered by a subsisting though invalid mineral entry, may
nevertheless, if maintained in good faith, and the land subsequently becomes
subject to such location, be permitted to remain intact, as having attached on
such date, if at that time there be no adverse claim,
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Secretary Hitchcock to the Conunissioner of the General Land Office,
(F.L.C) June 11, 190}. (G. dJ. H.)

The Department is'in receipt of a motion, filed on behalf of Adams
et al., for review of its decision of March 5, 1904 (82 L. D., 477), in
the above entitled case, dismissing the protest of Adams ¢ al. against
the application of Polglase ¢f al. for patent to the Ramsdell lode
mining claim, Helena land district, Montana.

The contention of the protestants, as stated in the decision sought
to be reviewed, was, in substance—
that the location upon which the- Ramsdell application is based is absolutely void

because made upon land at that time segregated from the public domain by the then-
" subsisting Maud 8. entry.

" In the course of its decision the Department said:

It may be conceded . . . . that while the Maud S. entry stood uncanceled of
record, the lands covered thereby were not properly subject to location. But when
that entry was canceled the lands from such date became subject to location, and
the prior location by the Ramsdell lode claimants became from such time effective,
if rights thereunder were then being, and were thereafter asserted according to the
mining law. On this question there does not seem to be any doubt. See Noonan ».
The Caledonia Gold Mining Company (121 U. 8., 393).

It is urged in support of the motion for review, among other things,
in substance and effect, that it was error to cite the case of Noonan .
Caledonia Gold Mining Company, supra, as authority for the holding
above quoted, in view of the later decision of the supreme court of
the United States in the case of Kendall ». San Juan Mining Company
(144 U. 8., 658), citing and explaining the Noonan decision, for the
reason that the Ramsdell lode claimants did not make a new location
or re-record notice of their old location after the cancellation of the
Maud S. entry and prior to the location made by protestants.

Both the Noonan and the Kendall case, supra, involved mining loca-
tions made upon lands embraced within Indian reservations, and at
such time not subject to the mining laws, which subsequently, upon
extinguishment of the Indian reservations, became subject to the
operation of said laws. The land here involved was not embraced
within any Indian reservation, hut was public land of the United
States subject to the mining laws, although at the time the location in
question was made covered by an invalid mineral entry. The Noonan
case was cited in the decision sought to be reviewed only for the reason
that the holding therein is in line with the long-established ruling of
the Department, in cases similar to the present one, to the effect that
mining locations or entries under the public land laws, made upon
lands not at the time regularly subject thereto, may nevertheless, if
maintained in good faith, and the land subsequently becomes subject
to such location or entry, be permitted to remain intact, as having
attached on such date, if at that time there be no adverse claim. (See
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Rob Roy Lode, 1 Brainard, 173; Dobbs Placer Mine, 1 L. D., 565,
568; Gunnison Crystal Mining Co., 2 L. D., 7922, 724-5; Myer e al. ».
Hyman, 7 L. D., 336; Moss Rose Lode, 11 L. D., 120; Colomokas
Gold Mining Co., 28 L. D., 172, 174.) :

There being no claim to the land here involved adverse to that of
the Ramsdell lode claimants at the date of the cancellation of the
Maud 5. entry, the Department is of opinion that the holding in the
cases cited is clearly applicable in the present case.

All the other matters set up in support of the motion were fully
considered when the decision sought to be reviewed was rendered. It
is not believed that there was any error in the conclusion reached in
said decision, and the motion for review is therefore denied.

"SECOND (JONTEST—“’AIVER OF RIGHT UNDER FIRST.
GooODMAN ET AL. ». HEss,

The filing of a second affidavit of contest, alleging a cause of action separate and
distinct from that set up in the first, and not inconsistent therewith, does not
constitute a waiver by the contestant of his right to proceed under the first,
where the first affidavit charges a complete cause of action and is otherwise
regular and valid.

Secrctary Hitcheock to the Commissioner of the General Land Office,
(F. L. C) June 11, 190}. (G. B. G.)

This case is before the Department upon the respective appeals of
Doc R. Goodman and James D. Richmond from your office decision of
September 23, 1908, dismissing the contest of Goodman and sustaining
the contest of Richmond against the homestead entry of Mattie Hess,
made October 3, 1901, for the NE. 1 of Sec. 8, T. 3 N., R. 18 W_,
Lawton land dlstuct Oklahoma

At the date set for the hearing upon the contest of (woodnun he
defaulted, his contest was dismissed, and a motion to reinstate it was
afterwards denied by the Jocal ofﬁcers. Upon a careful consideration
of these proceedings, it is believed that there was no prejudicial error
in this action, and it will not be necessary to again refer to this branch
of the caze.

Richmond’s affidavit of contest was filed October 18, 1901, alleging
that he was the prior settler upon the land, and, on the same day that
the affidavit was filed, he filed his homestead affidavit, in which the
usual statements as to his qualifications to enter the laud under the
homestead law were made. Afterwards, upon his application to
the local officers, it was ordered that he be permitted to take testi-
mony before Kendrick G. Brown, United States commissioner, a
commission being at the same time issued authorizing the said com-
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missioner to take testimony in the case. Richmond submitted testi-
mony before said commissioner, which was reduced to writing, but
the entrywoman was not present at the taking of this testimony,
although she had had due notice thereof. The testimony so taken was
returned to the local office, where it was opened on April 23, 1902, in
the presence of the parties in interest, when the case was called for
final hearing. The entrywoman was present, in person and by her
attorney, but offered no evidence in support of her claim to the land
in controversy, but moved to dismiss the cause for sundry alleged
irregularities, among which were the execution of the homestead affi-
davit by Richmond before the clerk of the district court, the issnance
of the commission to the United States commissioner to take proof
before that officer, and the refusal of the local officers to consolidate
the two contests. It also appears that on the 18th day of April, 1902,
Richmond had filed a second affidavit of contest against said entry,
charging abandonment, and that the local officers treated the second
affidavit as supplementary and amendatory of the first one, and decided
the case upon the testimony taken and submitted by Richmond upon
the proceedings had upon his first affidavit. This was also made a
ground of motion by the entrywoman to dismiss the proceeding.

All of these things are alleged as error on appeal from the decision
of your office. There was no such irregularity in the granting of
the commission to take testimony or in the submission of such testi-
mony hefore the United States commissioner as to invalidate these
proceedings, or to warrant further notice by the Department.

Upon the question of the alleged irregularity in the filing of Rich-
mond’s homestead affidavit before the clerk of the distriet court, it
will be enough to say at this time that the sufficiency of that affidavit
is not now in question, except in so far as it may be considered as
tending to prove Richmond’s qualifications as a homestead settler, and
for that reason entitled to make a homestead entry. For this purpose,
it being a sworn statement, it will be received, in the absence of
any evidence to the contrary, as a sufficient showing of Richmond’s
qualifications to enter land under the homestead law.

The contention that the filing by Richmond on April 18, 1902, of a
second contest affidavit against Hess’s entry, charging her with aban-
donment, is in law a waiver of all rights to proceed under his previous
contest, initiated October 19, 1901, alleging prior settlement, has been
carefully considered. In the cases of Holdridge et al. ». Clark (4 L.
D., 382); Waters ». Sheldon (7 L. D., 346), and Hansing ». Royston
(29 L. D., 16), it was held by the Department that the institution of a
second contest by one who has theretofore filed affidavit of contest
against the same party is a waiver of any right upon the part of such
contestant to proceed under the first charge. A careful reading of
these cases will show that in each of them the first affidavit of contest
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was prematurely filed or bad on account of some inherent vice, with-
out reference to the question of the effect of the filing of the second
affidavit of contest therein, and the original contest affidavit in those
. cases might have been dismissed because of its insufficiency and
because of an intervening contestant before the filing of the second
_affidavit of contest.

There would seem to be no reason to apply such doctrine in this
case. Here, the first affidavit of contest was not prematurely filed;
it charged a complete cause of action, and has been prosecuted to a
final hearing and decision. The second affidavit of contest alleged
another and distinct cause of action not inconsistent with the first,
and not existing at the time the first was initiated, and there would
seem to be no good reason why a contestant may not file such a second
affidavit of contest. Asg in the case of a third party who had had no
previous connection with the case, this second affidavit of contest
would be held to await the final decision upon the first one, and after-
wards such proceedings would be had upon it as the final judgment
upon the first one justified.

The evidence in this case has been examined, and it appearing
beyond all question that Richmond was the prior settler upon the land
in controversy, and that he has since maintained his residence thereon,
making extensive and valuable improvements in furtherance of his
intention to complete title to the same under the homestead law, it is
directed that upon his presentation of a sufficient application to enter
the land under the homestead law, the entry of Hess be canceled, and
that his application be allowed.

The decision appealed from is affirmed.

TIMBER LAND—-ACT OF JUNE 3, 1878.
SonTAG 2. REID.

- Lands covered by a growth of trees whose existence and maintenance operate to pre-
serve the waters of a stream for irrigation purposes, but which are of no com-
mercial value when severed from the soil, are not subject to disposal under the
act of June 3, 1878, as lands ¢‘ chiefly valuable for timber.”

Secretary Iitehcock to the Commissioner of the General Land Office,
. L. C) June 13 1904, (A. C. C)

August 16, 1902, Edward P. Reid filed, in due form, his application
to purchase, under the act of June 8, 1878 (20 Stat., 89), lots 2, 3, 4,
and 5, Sec. 17, T. 1 N., R. 7 W., 8. B. M., Los Angeles, California,
as chiefly valuable for timber. Notice was duly given, and November 6,
1902, was fixed as the time and the local office as the place for the sub-
mission of applicant’s proofs.
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October 10, 1902, Hugo Sontag filed his corroborated protest, in
which he alleged, in substance, that the trees upon the lands applied
for had no value except as a protection to the waters of a stream
which flowed through the lands; that the application was not made in
good faith; that there were mineral locations and mining improve-
ments on portions of the lands; and that the lands are more valuable
for mineral than for any other purpose.

November 4, 1902, applicant submitted his proofs, whereupon a
hearing was had upon the protest, at which both parties appeared and
submitted evidence.” December 7, 1902, the local officers, from the
evidence, found in favor of the applicant, and recommended that the
protest be dismissed. Upon appeal by protestant, your office, by .
decision of November 4, 1903, found, in effeet, that the lands are unfit
for cultivation; that they are uninhabited; that they have no mining
or other improvements thereon; that they are non-mineral in char-
acter; that there is no timber thereon of commerecial value; that there
is a stream flowing through said lands, the waters of which are utilized
to irrigate and make productive lands along and adjacent thereto,
lying below the lands in question; that they have a growth of small
trees thereon, the existence and maintenance of which are necessary
to preserve the waters of said stream; that it is to the interest of the
applicant that the waters of the stream be preserved for the purpose
- of irrigating and making productive the lands along and adjacent to
said stream, lying helow the lands in question; and that the applicant
was seeking to obtain the title to the lands applied forin order to pre-
vent the destruction of trees thereon, and thus preserve the waters of
said stream for irrigation purposes. In view of the findings your
office rejected Reid’s application to purchase, whereupon he appealed
to the Department. The protestant did not appeal.

From the examination of the evidence the Department is of the
opinion that the same supports the findings. The only question,
therefore, presented for consideration and determination is, whether
under the findings the application to purchase was properly rejected.
The solution of this question depends upon whether public lands may
be disposed of under the act of June 8, 1878 (20 Stat., 89), the chief
value of which consists in trees thereon whose existence and main-
tenance are necessary to preserve the waters of a stream for irrigation
purposes, but which have no value for commerical purposes.

By the first section of the act only such public lands as are ‘“valu-
able chiefly for timber,” or ** valuable chiefly forstone” may be sold, etc.

Lands in the arid region of the country, where those in question are
situated, upon which there is a growth of trees whose existence and
maintenance are necessary to preserve the waters of streams for
irrigation purposes are valuable. In addition, if they are unfit for
cultivation and non-mineral in character, they may be regarded as
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chiefly valuable for such trees. It is common knowledge that the
agricultural and live stock interests in that region depend almost
entirely upon irrigation; that the waters for irrigation purposes are
taken from streams which are supplied and fed from the melting
snows which fall in the mountains; that the trees in the mountains
and along the streams prevent the snows from suddenly disappearing
at the approach of warm weather and so preserve them that they
gradually melt during the spring and summer months, thereby sup-
plying the streams with water for irrigating purposes when most
needed; and that by the destruction of these trees the snows would
entirely disappear during the spring or early in the summer, thus
causing the streams to become dry at the time when their waters are
absolutely necessary for irrigation purposes. It is indisputable that
the welfare and prosperity of the inhabitants of the arid region depend
largely upon the preservation of the trees which protect the waters of
streams upon which irrigation is dependent. And Congress, by the
act of June 4, 1897 (30 Stat., 11, 85), has expressly recognized the
necessity of preserving trees ‘‘for the purpose of securing favorable
conditions of water flows.” -It does not follow, however, that lands
may be disposed of under the act of June 3, 1878, supra, whose chief
value consists in the trees thereon which can not be converted into a
commerecial commodity, but are valuable only for the preservation of
the waters of streams. The purpose of the first, second and third
sections of the act manifestly are to provide a method by which title
to lands chiefly valuable for ‘‘#/mbder” may be acquired. The word
“timber,’ as used in the first section, was evidently employed in its
ordinary and popular sense. In its popular and ordinary sense, fm-
ber means such trees as, when severed from the soil, have some com-
mercial or marketable value for agricultural, manufacturing, or -
domestic purposes. It would seem, therefore, that lands containing a
growth of trees of no commercial value when severed from the soil,
can not be disposed of under the act of June 3, 1878, supra, as *“ valu-
able chiefly for timber.”

As will be seen by reference to the fourth section of the last named
act, the twenty-fourth section of the act of March 3, 1891 (26 Stat.,
1095, 1108), and the provisions of the act of June 4, 1897 (80 Stat., 11
et seq., pages 34 and 35), Congress has recognized that it is the duty
of the governiment to preserve trees upon public land, the existence
and maintenance of which are essential for any useful or beneficial
purpose. Neither by the act of June 3, 1878, nor by any other act,
did Congress contemplate that this duty might be shifted to individuals
by permitting them to purchase public lands upon which the trees are
situated.

Your office decision is accordingly affirmed.
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MINING CLAIM—SCHOOL GRANT—CHARACTER OF LAND.
Manoganey No. 2 Lope Craim.

A mineral location, made prior to the admission of the State of Utah into the Union,
was not of itself sufficient to establish the mineral character of the land located so
as to defeat the grant to the State for school purposes made by section 6 of the act
of July 16, 1894; but where the State was specially notified of the pendency of an
application for patent under such location, and made no objection by way of
protest or otherwise to the allowance of the mineral entry, it is bound by the
record made upon such application, and a hearing for the purpose of determin-
ing the character of the land is unnecessary.

Secretary Hitcheock to the Commissioner of the General Land Office,
(F. L. C) June 13, 1904. (A. C. C)

November 1, 1902, the Argentine Mining Company made entry for
the Mahoganey No. 2 lode mining claim, survey No. 4007, embracing
parts of sections 32 and 33, T. 3 S., R. 3 W., Salt Lake City, Utah.
Subsequently the record was, by the local officers, forwarded to your
office. By decision of January 15, 1904, your office directed the local
officers to notify the company that its entry would be held for can-
cellation unless within sixty days from notice it applied for a hearing
‘to determine whether the part of section 32 covered by the entry was
of known mineral character at the time of the admission of Utah
into the Union as a State; whereupon the company appealed to the
Department.

By section 6 of the act of July 16, 1894 (28 Stat., 107, 109), it is
provided, among other things, that upon the admission of Utah into
the Union as a State, ‘“‘sections numbered two, sixteen, thirty-two,
and thirty-six in every township . . .. are . .. . granted to said
State for the support of common schools,” unless such sections ‘“ have
been sold or otherwise disposed of by or under the authority of any

“act of Congress.” Under the provisions of this section the right of
the State to the lands mentioned does not attach unless and until
identified by the government survey. State of Colorado (6 L. D.,412);
Barnhurst ». State of Utah (30 L. D., 814). And if at that time they
are of known mineral character they are reserved from the grant to
the State. See State of Utah ». Allen ¢f af. (27 L. D., 53); State of
Utah (82 ib., 117).

Utah was admitted into the Union as a State January 4, 1896. See
President’s proclamation (29 Stat., 876). Subsequently thereto and
prior to August 8, 1896, the section 32 in question was surveyed in
the field, and the survey was approved March 21, 1899. The location
upon which the entry is based was made January 5, 1894, and the
application for patent was filed August 20, 1901. In accordance with
the practice prevailing at the time of the filing of the application, the
local officers notified the State of the pendency of the same, and no
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response to the notice being made by the State,’and no objections
otherwise appearing, entry was allowed.

The decision of your office in question was based upon Rule I of the
circular of instructions approved by the Department March 6, 1903
(82 L. D., 39), which provides, in part, that—

Applications presented under the mining laws covering parts of a school section
will be disposed of in the same manner asg other contest cases.

The mineral location, made prior to the admission of the State, was
not of itself sufficient to establish the mineral character of the land
located so as to defeat the grant to the State; and, so far as shown by
anything appearing upon the land office records at the date of identi-
fication of the school section in question by the lines of the govern-
ment survey, the presumption is that it passed to the State under its
grant. The record made upon the application by the mining company
shows, however, that the State was specially notified of its pendency
in addition to the usual notice given by publication, and that the State
interposed no objection by way of protest or otherwise to the allow-
ance of the mineral entry. Under these circumstances there would
~ seem to be no necessity for a hearing in order to determine the char-
acter of the land in question, inasmuch as the State has already had
full opportunity to be heard upon this question, and as to the right of
. the applicant to make mineral entry, and is clearly bound by the reé-
ord made upon that application.

Your office decision requiring claimants under this mineral entry to
apply for a hearing is therefore reversed and the entry, if otherwise
regular, should be passed to patent.

ARID LANDS—RECLAMATION—-LANDS WITHDRAWN—-ACT OF JUNE
17, 1902,

~ CIRCULAR.

DEPARTMENT OF THE INTERIOR,
GENERAL Lanp OFFICE,
Washington, D. C., June 15, 1904.
Registers and Recetvers, United States Land Offices in Arizona, Cali-

Jornia, Colorado, Idaho, Kansas, Montana, Nebraska, Nevada, New

Mewico, North Dakota, Oklahoma, Oregon, South Dakota, Utah,

Washington and Wyoming.

GENTLEMEN: You are hereby directed to notify all persons who
apply to make entry of lands within the irrigable area of any project
commenced or contemplated under the reclamation act of June 17,
1902 (32 Stat., 388), that they will be required to comply fully with
the homestead law as to residence, cultivation and improvement of the
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land, and that the failure to supply water from such works in time for
use upon the land entered will not justify a failure to comply with the
law and to make proof thereof within the time required by the statute.
Very respectfully,
- J. H. FrvpeLg,
: . Acting Comanissioner.
Approved: June 15, 1904,
E. A. Hircucock, Sceretary.

PRACTICE~APPEAL-CERTIORARIZRULE 83.
OxrBisoN ». STATE OoF UTAm.

The writ of certiorari provided for by rule 83 of the Rules of Practice is designed as ~
a remedy in cases in which the Commissioner of the General Land Office form-
ally decides that a party has no right of appeal, and is not intended to perform
the office of an appeal in case a party fails to appeal within the time preseribed
by the Rules of Practice.

‘While the Department may, and in a proper case should, review the proceedings of
the General Land Office in respect to the public lands, in the absence of an
appeal, it will not ordinarily exercise this power upon the application of a party
to the proceedings, in the absence of a clear and concise designation of the errors
complained of by him,

Secretary Hitcheockrto the Coimmissioner of the General Land Office,
(F. L. C.) . June 15, 1904. (A.C.C)

May 2, 1904, the State of Utah filed a petition in which it asks for
an order to direct your office to certify to the Department the proceed-
ings in respect to the contest instituted by .James E. Orbison against
the State of Utah’s selection list No. 152, for reservoir purposes, to
the extent that said list embraces the W. § SE. } and NE. 1 SE. 1,
Sec. 10, and NW. £ NE. 4, Sec. 18, T. 14 5., R. 6 E., Salt Lake City,
Utah.

May 16, 1904, Orbison filed a motion to dismiss the petition.

From the petition and the decision of your office of March 26, 1904,
a copy of which is filed therewith, it appears, among other things, in
substance, that by decision of your office of December 17,1903 (a copy
of which is not but should have been filed with the petition), said list
to the extent that it included the tracts of land above-mentioned,
was held for cancellation, and James E. Orbison was given permission
to make entry therefor under the coal land laws; that notice of said
decision was duly served upon the State December 23, 1903; that
‘Maxrch 7, 1904, the State presented an appeal to the local officers which
was by them forwarded at once to your office; and that by decision of
March- 26, 1904, your office refused to permit the appeal to be filed
because it was not timely presented.
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The petitioner, in general terms, alleges, in substance and effect,
that error was committed by your office in its decision of December
17, 1908, and that ““one . . . . of the questions involved . . . . is of
vital importance to the State.” No specific error is alleged, nor is the
““question of vital importaunce” pointed out. If any errors were com-
mitted by your office in the decision in question, the petitioner’s rem-
edy to have the decision reviewed and the errors corrected was by
appeal. The time for presenting appeals from the decisions of your
office are regulated by rules 86 and 87 of the Rules of Practice (31
L. D., 527, 539~540), which are as follows:

Rule 86.—Notice of an appeal from the Commissioner’s decision must be filed in
the General Land Office and served on the appellee or his counsel within sixty days
from the date of the service of notice of such decision.

Rule 87.—When notice of the decision is given through the mails by the register
and receiver or surveyor-general, five days additional will be allowed by those
officers for the transmission of the letter and five days for the return of the appeal
through the same channel before reporting to the General Land Office.

It is not claimed by the petitioner that its appeal from your oflice
decision of December 17, 1908, was presented for filing within the
time prescribed by either of these rules; it does not allege any reason
whatever why the appeal was not so presented; it specifies no error
in your office decision; nor does it point out in what manner it will
be injured if the decision complained of is allowed to stand.

The petition is based on rule 83 of the Rules of Practice, which
provides that—

In proceedings before the Commissioner in which he shall formally decide that a
party has no right of appeal to the Secretary, the party agains_t whom such decision
is rendered may apply to the Secretary for an order directing the Commissioner to
certify said proceedings to the Secretary and to suspend further action until the Sec-
retary shall pass upon the same,

In passing upon this rule the Department, in The Currency Mining
Co. (20 L. D., 178), held that it was *‘ designed to provide a remedy
only in cases in which” your office should ‘“formally decide that a
party has no right of appeal,” and in this connection said:

It was never intended that certiorari should take the place of appeal, or stand as
a concurrent remedy., That which can be, or may have been, accomplished by the
reasonable exercise of the right of appeal, can not be asserted through certiorari,
which is merely supplemental in its nature and functions.

In the present case your office did not decide that the petitioner had
no right of appeal. It refused to receive an appeal presented for filing
when the time for taking the same had expired. Such refusal was
authorized by the holding of the Department in St. Paul, M. & M. Ry.
Co. et al. ». Vannest (5 L. D., 205, 206), which is to the effect that unless
an appeal is ““presented within the time prescribed by the Rules of
Practice” your office may refuse to receive the same.

While the Department may, and in a proper case should, review
the proceedings of your office in respect to the public lands, in the

.
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absence of an appeal (see Pueblo of San Francisco, 5 L. D., 483, 494;
Knight ». Land Association, 142 U. 8., 161, 178), yet, ordinarily, it
will not exercise this power upon the application of a party to the
proceedings, in the absence of a clear and concise designation of the
errors complained of by him.

As the appeal from the decision complained of was not presented
until the time allowed for taking the same had expired; as no reason
is alleged why the appeal was not presented within the specified time;
as the errors complained of are not designated; and as it is not pointed
out in what manner petitioner would be injured if the decision com-
‘plained of is allowed to stand; its request is denied and its petition is
dismissed.

HOMESTEAD—CULTIVATION—GRAZING.
Ernora C. JETES.

In grazing countries or districts, the use of land embraced in a homestead entry for
grazing purposes, where the land is suitable for that purpose only, is equivalent
to cultivation; and where the land isrented to another and used by him for such
purpose, such use constitutes a compliance with law on the part of the entryman
in the matter of cultivation.

Secretary Hitchcock to the Commissioner of the General Land Office,
(F. L. C) June 16, 1904, (A. W. P)

On May 7, 1901, Elnora C. Jetes made homestead entry No. 4229,
for the E. £ of the NW, 1 and the S. § of the NE. £ of Sec. 27, T. 25 N.,
R. 44 W., Alliance, Nebraska, land district, and on Septembe1 1902,
submltted commutatlon pr oof thereon, for Whlch cash cer tlﬁcate lqsued
September 18, 1902.

By decision of July 1, 1903, your office held that proof as submitted
was insufficient as to cultivation, and therefore called upon claimant
to show by affidavit to what extent and by whom the land had been
used for grazing, and how many cattle had been grazed thereon.

In response thereto the local officers transmitted the affidavit of
claimant, in which she states—

that said tract was rented by herself for grazing only, to one C. W. Hicks, for the
year 1901, and he used it to pasture his horses; he had the use of the land that year
for building her house, and the year 1902 rented the land for grazing purposes to
Simonson Bros., who had about 50 cattle grazing for three months.

Upon consideration of this affidavit in connection with the proof
vour office held, by decision of January 29, 1904, that:

The proof submitted in this case is not satisfactory, as it does not show residence
on or cultivation of the land entered, and her affidavit does not show good faith, as
other parties have used the land for the years 1901 and 1902, it is therefore rejected,
and the entry held for cancellation, subject to appeal within the usual time.

The case is now before the Department upon appeal, wherein it is
" set out that on or about August 15, 1903, almost a year after the issu-
ance of the cash certificate, claimant sold the land for a valuable con-
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sideration to A. J. Simonson, who, on September 1, 1903, sold and
conveyed the same, for a valuable consideration, to Joseph Creswell
and E. G. Kindred, of Denver, Colorado; and that said Joseph Cres-
well, as such transferee, and as an innocent purchaser, intervenes, and
appeals from your office decision, alleging, in substance, that you erred
in holding that the proof did not show good faith on the part of the
claimant; that claimant did not reside upon and cultivate the land;
and that the affidavit does not show good faith, as other parties used
the land for grazing.

From an examination of the proof submitted it appears that during
the month of May, 1901, shortly after making entry of the tract,
claimant erected what is described as a comfortable fourteen by six-
teen frame house, painted, and covered with shingle roof, at which
time she established residence on the land; that she erected a twelve
by sixteen frame barn; sunk a well, supplied with pump; and partly
fenced the tract—all of which improvements were valued at $250.

In response to question six, as to periods of absence from the land,
claimant answers as follows: _

I have to support myself and have been away to work Tor my living and to get
means to improve my place. I can not give the dates of my absences all of them,
but I have spent a good part of the time on the land. I have never been away more
than three weeks at a time, and away from place about one-half or more of the time.
I have lived there more than one-sixth of the time.

In this same connection one of the witnesses living near the land
states that:

She has been absent for the purpose of employment in Alliance, Nebraska, to
maintain herself for short periods. - T do not know the exact periods, but I saw her
on the land every few weeks. I judge that she was actually present on the land
between one-fourth and one-fifth of the time.

Relative to compliance with the law as to cultivation it appears that
the tract is situate in what is known as the ** Sand Hills of Nebraska,”
and is not adapted to agriculture, but is suitable for grazing purposes
only. In reply to question seven claimant stated that she had not
cultivated any of the tract, but had used it for grazing. As herein-
‘before stated, your office held that while cultivation is not essential in
all cases, it is necessary that the proof should clearly show for what
purpose the land has been used, and as you did not deem this answer
sufficiently specific you called for further showing by affidavit as to
what extent and by whom the land had been so used. The showing
as to residence was not questioned, nor was there any intimation
therein that the said proof was otherwise insufficient. Upon receipt
of this affidavit, however, you found, on consideration of the entire
showing, that proof as to residence was unsatisfactory, and that the
affidavit did not show good faith in the matter of compliance with the
requirement of the law as to cultivation, as other parties had used
the land for grazing purposes, and not the claimant.
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The Department has long held that stock grazing in grazing coun-
tries, or localities where the land was suitable only for that purpose,
was equivalent to cultivation. The land in question appears to come
within that category; hence in this respect it only remains to be con-
sidered as to whether renting the land to another for grazing purposes
is a good faith compliance with the law in the matter of cultivation.
The Department has held that the execution of a lease by a home-
steader of the land embraced in his entry and the occupancy and culti-
vation of said land by his tenant will not defeat the right of the entry-
man to perfect title under his entry, if he continue to reside on and
improve the land (Thomason ». Patterson, 18 L. D., 241). Such a
holding is in all respects logical, and is not materially different from
the employment of assistance in the cultivation of an entry. In fact,
to hold otherwise would seriously limit the possibility of cultivation
by the entryman, who has neither farming implements and horses nor
the means to acquire them. Such being the case in the matter of cul-
tivation by tilling the soil, it follows that such practice must be recog-
nized in complying with the law in this respect in grazing countries.
It does notappear in this case that the claimant was possessed of either
horse or herd, and hence to have failed to lease the land to other par-
ties for such purpose would have resulted in failure to comply with
the requirements of the homestead law as to cultivation. The Depart-
ment can not therefore concur in the reasoning of your office as to
lack of good faith because of the rental of the tract for grazing pur-
poses to other parties. :

In fact, upon careful consideration of the showing in this case as to
cultivation, improvement, and residence, the Department is of the
opinion that, inasmuch as there is no charge or showing that the entry
was made in bad faith or for speculation, the proof should be approved
and the entry passed to patent, and in the absence of other objection

it is accordingly so directed.

" The decision of your office is therefore reversed.

FOREST RESERVE—LIETU SELECTION—ACT OF JUNE 4, 1897,

"LAFAYETTE LEWIS.

Lands relinquished to the United States under the exchange provisions of the act of
June 4, 1897, while within a forest reserve, but subsequently excluded from such
reserve, do not become public land subject to entry until the title tendered has
been accepted and approved.

Secretary Hitchcock to the Commissioner of the General Land Office,
(F. L. C) June 17, 1904. J. R. W)

- Latayette Lewis filed a motion for review of departmental decision
of March 25, 1904 (unreported), rejecting his application under the act
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of June 3, 1878 (20 Stat., 89), for the S. 4 of the SE. } of Sec. 6, T.
27 N.,R. 14 E., W. M. beattle, Washington, because 1t is land once
patented and relinquished to the United States under the exchange
provisions of the act of June 4, 1897 (30 Stat., 36), while within"a
forest reserve, by one claiming to be its owner, but such relinquishment
and selection therefor had not been finally approved.

The motion alleges error in said decision that it failed to find that
the land belonged to the United States and was subject to entry; that
further delay in approval of the selection for which the tract in ques-
tion is the base is an injustice to the rights of the applicant, and to
longer hold the land excluded from the legal application of a qualified
entryman is against the spirit and intent of the laws governing entries
of public lands.

The motion is in substance a mere criticism upon the celerity and
efficiency of the land department in disposal of the selection.

A selection under the act of June 4, 1897, is essentially an exchange.
Equitable title and right to the lands exchanged necessarily vest at the
same time. In Cosmos Exploration Company ». Gray Eagle Oil
Company (190 U. S., 801, 312, 3183) the court held that:

There must be a decision made somewhere regarding the rights asserted by the
selector of land under the act, before a complete equitable title to the land can
exist. The mere filing of papers can not create such title. . ... It is certain,

. there must be some decision upon that question before any equitable title
can be claimed—some decision by an officer authorized to make it.

In the present instance there had been no decision upon the selection.
The mere filing for record of the deed of relinquishment, as remarked
by the court (190 U. S., 312), “‘does not show necessarily that he was
owner of the land.” It is his mere assertion. The land has once
passed out of the administrative jurisdiction of the land department
by issue of the patent upon the original entry. A reconveyance by
some one claiming to be owner may or may not vest title in the United
States. Whether it does vest title in the United States depends, first,
upon the question whether he is in fact complete owner free of any
lien, incumbrance, or other claim of title, for the United States will
not accept conveyances of title under the exchange provisions of the
act unless title is free of adverse claim. It will not exchange public
lands for those concerning which it may have to litigate with its citi-
zens as to its right. Lands conveyed to the United States under this
act do not become public lands subject to entry until the title tendered
has been accepted and approved. Itis due the proponent, as good
faith on the part of the United States to whom he tenders title, that
no act should be done or permitted by the government which can
impail or cloud his right until the title he tenders is found satisfactory
and is aecepted. Maybury et al. ». Hazletine (32 L. D., 41, 42).
This is so clearly the requirement of good faith on part of the Umted
States that argument on that head is unnecessary. It necessarily fol-
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lows that the land in question was not public land subject to entry at
the time of Mr. Lewis’s application.

This being clear, nothing remains of the motion but a criticism upon
the failure of the land department to conclude a negotiation of exchange
to which Mr. Lewis is not a party and in which he has no interest or
concern. So long as the interested party does not complain, it is not
the province of Mr. Lewis, a stranger to the negotiation, to inter-
meddle in it as a volunteer seeking to appropriate the land tendered
to the government, but not yet accepted.

The motion therefore presents no reason to recall, vacate, or modify
said decision, and none appearing otherwise the motion is denied and
the decision is adhered to.

HOMESTEAD—CULTIVATION—HXIRS.
Scuoorey ». HEIRS OF VARNUM.

The heirs of a deceased homesteader sufficiently comply with the law in the matter
of cultivation if they cultivate the land during the proper season each year.

Secretary Iitchcook to the Commissioner of the General Land Office,
(F. L. C) June 20, 1904. (A.S. T)

On April 21, 1897, Loren W. Varnum made homestead entry for the
NE. { of Sec. 10, T. 146 N., R. 72 W., Bismarck land distriet, North
Dakota. He died on October 30, 1899, and said entry was subsequently
suspended upon the report of a special agent of your office charging
that he had never established his residence on the land.

A hearing was had on the application of Zeph Varnum, the father
of the entryman; whereupon the local officers recommended the can-
cellation of the entry. Zeph Varnum appealed to your office, where
a decision was rendered affirming the action of the local officers and
holding the entry for cancellation, and on further appeal to this
Department your said decision was affirmed by departmental decision
of May 15, 1903 (not reported). A motion for review of the last
named decision having been filed and entertained, this Department on
August 25,1903, rendered a decision (not reported) vacating its former
decision and holding the entry intact.

On November 16, 1903, said Zeph Varnum, claiming to be the sole
heir of Loren W. Varnum, deceased, offered final proof in support of
said entry, whereupon final certificate was issued to the heirs of Loren
Varnum, deceased.

On November 27, 1903, Pearl Blanch Schooley filed an affidavit of
contest against said entry, charging, among other things not necessary
to be stated, that Loren W. Varnum died on October 30, 1899; “‘that
Zeph Varnum, as the father of said entryman, offered final five years’
proof in support of said entry . .. .. on November 16, 1903; and
that said Zeph Varnum wholly failed to either cultivate or improve
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said tract or any part thereof since the death of said entryman, after
the crop season of 1901.” The local officers forwarded said affidavit
to your office where, on March 4, 1904, a decision was rendered
wherein it was held that ‘‘the charges made are not deemed sufficient
to warrant this office in ordering a hearing,” and said affidavit of con-
test was rejected, from which decision the contestant has appealed to
this Department.

In said departmental decision of August 25, 1903, it was said that—

the proceedings in this case did not involve any charge that the heir of the deceased
entryman has not complied with the law; his connection with the land was not
inquired into at the hearing or considered by your office or this Department and any
conclusion as to that matter would be reached by inference only, and it is manifestly
improper to decide that matter upon the present record.

That case involved only the question as to the entryman’s compli-
ance with the law during his lifetime. In order for his heirs to pre-
serve their right to the entry it was necessary that they should, within
a reasonable time after the death of the entryman, proceed to cultivate
and improve the land and continue such cultivation and improvement
for such period of time as, when added to the time duling which the
entryman had complied with the law, would make five years comphance
with the law.

The final proof was offered on November 16, 1903; the entry was
then six years and seven months old.- The affidavit of contest does not
charge that the entryman failed to comply with the law up to the time
of his death, when the entry was two yvears and eight months old, and
assuming that he had done so, it was necessary for the heirs to con-
tinue such compliance by cultivation and improvement of the land for
two years and four months from the date of his death, or till March 1,
1902.

The heirs of a deceased entryman are not required to cultivate the
land constantly, . e., every day or every month after the death of the
entryman, but it is sufficient if they cultivate it during the proper
season each year. The affidavit of contest in this case charges that
Zeph Varnum failed to cultivate the land in question after the crop
season of 1901. It is not charged that he is the sole heir of Loren W.
Varnum, but, assuming that he is such, it was necessary that he should
cultivate the land at the proper season each year till the expiration of
said period of two years and four months from the death of the entry-
man. After the crop season of 1901, it was not incumbent upon him
to do any further cultivation of the land till the crop season of 1902,
The two years and four months expired on March 1, 1902, which was
before the usual crop season in that latitude, and therefore he was not
required to cultivate the land after the crop season of 1901.

Said affidavit, therefore, fails to show a sufficient cause of action
against the heirs of Loren W. Varnum and your said decision reject-
ing the same is affirmed and said affidavit is rejected.
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GAMBLE v. STATE oF MINNESOTA.

Motion for review of departmental decision of April 14, 1904, 32
L. D., 593, denied by Secretary Hitchcock, June 20, 1904,

SWAMP LAND GRANT—ADJUSTMENT—FIELD NOTES OF SURVEY.
Coox . STATE oF MINNESOTA.

‘Where the field notes of survey are the basis of adjustment of the swamp land grant
to a State, and the intersections of the lines of swamp or overflow with those of
the public surveys alone are given, those intersections may be connected by
straight lines; and all legal subdivisions, the greater part of which are shown
by these lines to be within the swamp or overflow, will be certified to the State;
the balance will remain the property of the government.

Where only one line is intersected by swamp, or for any other reason the above
rule can not be applied in the adjustment, the plats of survey may be used to
supplement the field notes, but they are referred to only in such cases, and in
no cagse can they be considered as overcoming or controlling the field notes of
survey.

Secretary Hitcheock to the Commissioner of the General Land Office,
(F. L. C) June 21, 1904. (F. w. C.)

The Department has considered the appeals by Wirt H. Cook and
the Duluth and Iron Range Railroad Company from your office decis-
ion of F ebruary 94 last, wherein it was adjudged that the S. § of
NW. 4, the NE. } of SW. 1, Sec. 9, the SE. £ of SE. 1, Seec. 10, and the
SE. { of NE. 1, Sec. 15, T. 55 N., R. 11 W, 4th P. M., Duluth land dis-
tuct, Minnesota, are of the character of lands granted to the State of
Minnesota by the swamp land grant of March 12, 1860 (12 Stat., 3),
and that the NW. 1 of NW. } of Sec. 9, and the SW. + of NW. } of
Sec. 23, T. 55 N., R. 11 W., are established by the field notes not to
he of the character of lands granted by said act.

Cook initiated contest against the State of Minnesota, involving all
the above described lands, upon which hearing was regularly ordered
and held December 5, 1901, the State defaulting, but the Duluth and
Iron Range Railroad Company entered an appearance, claiming the
land through the State. The record made at said hearing was never
completed, in this, that the witnesses did not sign their testimony
given at said hearing prior to the order of January 14, 1902, suspend-
ing action upon all contests involving the swampy or non-swampy
character of the lands, except where the field notes of survey alone
were relied upon.

Following the promulgation of circular of April 4, 1903 (32 L. D.,
88), the local officers disposed of the case under the decision Lendered
by your office in the case of Brown . State of Minnesota; that is,
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upon consideration of the testimony taken at the hearing before
referred to. Upon appeal your office overruled the action of the
local officers and held that the contest must be disposed of without
regard to said testimony and upon the field notes of survey alone,

Because of the admission by the contestant that a careful survey of
the S. § of NW. 1 and NE. { of SW. £, Sec. 9, and the SE. + of NE. £,
Sec. 10, might show the same to be swamp lands, your office affirmed
the recommendation of the local officers that the contest be dismissed
as to said tracts, further finding, however, that each of said tracts is
shown by the field notes to be of the character contemplated by the
swamp land grant. Your office also found that the field notes of sur-
vey show that the SE. 4 of NE. 4, Sec. 15, is of the character contem-
plated by the swamp land grant, to that extent reversing the decision
of the local officers, which was based, as before stated, upon the testi-
mony offered at the hearing.

With regard to the NW. } of NW. &, Sec. 9, and the SW. { of NW,
+ of Sec. 28, your office decision found, after careful examination of
the field notes of survey, following the rule announced in First Lester,
543, where the field notes are made the basis for the adjustment of the
State’s claim, that the greater part of each of these subdivisions is by
the field notes of survey shown to be dry land, and to this extent the
decision of the local officers, based upon the testimony taken at the
hearing, was affirmed.

From your office decision both Cook and the Duluth and Iron Range
Railroad Company appealed. ’

Considering the appeal by Cook, the Department is of opinion that
your office decision properly held that his contest with the State of
Minnesota must be disposed of according to the field notes of survey;
because he did not claim to be an actual bona fidesettler upon the land
involved, nor had his contest proceeded to a hearing and decision prior
to the issue of the circular of April 4, 1908, supra, and as he does not
question your reading of the field notes of the survey, your decision,
in so far as it dismisses his contest, is affirmed.

The appeal by the Duluth and Iron Range Railroad Company ques-
tions the correctness of the adjudication made by your office in so far
as it rejected the claim of the State under the swamp land grant to the
NW.t of NW.% of Sec. 9, and the SW.1 of NW.1, Sec. 23, finding
that they were, by the field notes of survey, shown not to be of the
character of lands granted to the State, and alleges that your office
did not give proper consideration to the plat of survey of the town-
ship, which, it is urged, is a part of the field notes of survey and
shows that both tracts are of the character granted.

Your said office decision relies upon the rule announced many years
ago and reported in First Lester at page 543, which is as follows:

Where the field notes are the basis, and the intersections of the lines of swamp or
overflow with those of the public surveys alone are given, those intersections may
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be connected by straight lines; and all legal subdivisions, the greater part of which
are shown by these lines to be within the swamp or overflow, will be certified to
the State; the balance will remain the property of the government.

It is learned upon inquiry at your office that this rule has been
uniformly followed for many years in adjusting claims to swamp land
under the grants made to the several States. v

The plat of the township and the field notes of the survey have been
examined in the consideration of this appeal and it is found, following
the rule above announced, that your office properly adjudged the two
tracts last described not to be of the character of lands granted to the
State by the act of March 12, 1860, supra.

With regard to the NW. + of NW. } of Sec. 9, the field notes of
survey show on the line between sections 8 and 9, running northward,
that the surveyor left the swamp at 66 chains, thus leaving 14 out of
the 20 chains on the west line of the NW. & of the NW. 1 of said sec-
tion, dry land. On the opposite side of the section on the line between
sections 9 and 10, running northward, the surveyor lett the swamp at
61 chains, 19 chains from the northeast corner of the section. Con-
necting these points where the surveyor left the swamp on each side
of the section by a straight line excludes the greater part of the NW,
% of the NW.  of said section 9, from the swamp, and thus estab-
lishes the character of the said tract to be dry land, no swamp being
‘encountered on the north line of the section. When referring to the
plat of survey of this township it is seen that the swamp lines indi-
cated thereon do not agree with the field notes of survey in this, that
the north boundary of the swamp, or the points at which the surveyor
left the swamp when running the east and west lines of the section,
are shown upon the plat to be farther north than called for by the
field notes. Thus, if the plat were followed, instead of supplement-
ing the field notes it would correct the field notes. This is not per-
missible. The markings upon the plat can only be looked to as to the
showing within the interior of the section and not to the points of
intersection along the run or surveyed lines.

With regard to the SW. 1 of NW. 1 of Sec. 23, the field notes of
survey show on the line between sections 22 and 23, running north-
ward, that the surveyor intersected a lake 41 chains, just one chain
above the SW. 4 of the NW. 1 of said section, and when running the
line between sections 14 and 23, running west, a lake was intersected
at a point 53 chains from the NE. } of said section, or at a point 7
chains to the east of the northeast corner of the NW, + of the NW. %
of said section. Connecting the points where the lake was intersected
on the west and north sides of said section by a straight line excludes
from the lake the greater part of the SW. { of the NW. £ of said
section. :

It is true that the plat of survey of the township indicates that the
configuration of the lake within the section is such that the greater
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part of the tract in question is shown to be within the lake, and that
the body of water was not meandered, nevertheless, as the rule before
referred to has heen uniformly followed for many vears and is always
relied upon where there are such showings along the surveyed lines
of the section as to permit of its applications, the Department adheres
to the adjudication made in this instance, which excludes the greater
part of the legal subdivisions, and in this connection calls attention to
the fact that the State has, under the application of this rule of adjust-
ment, received title to lands not shown by the plats of survey to be
swamp or overflowed lands, and thus the matter equalizes itself.

Where only one line is intersected by swamp, or for other reason
the rule can not be applied in the adjustment, the plats of survey may
be used to supplement the field notes, but they are referred to only in
such cases, but in no case can they be considered as overcoming or
controlling the field notes of survey.

Upon careful review of the entire matter, therefore, the Depart-
ment also affirms that portion of your office decision which adjudged-
the NW. 1 NW. 1 of Sec. 9, and the SW. £ NW. £ of Sec. 23, not to
be of the character of lands granted by the act of March 12, 1860,
supra.

SURVEY—ARTIFICIAL LAKE—-MEANDER.

City or Beaver Dam ET AL,

The land department has no authority to meander an artificial lake which was not
established until subsequently to the approval of the survey of the township and
after a large part of the lands therein had been disposed of by the government
according to the official plat.

Secretary Hitcheock to the Commissioner of the General Land Office,
(F. L. C) June 21, 1904. ¢J. B. W.)

The State of Wisconsin, the City of Beaver Dam, and Beaver Dam
Cotton Mills have each appealed from your office decision of March 7,
1904, denying the petition of the City of Beaver Dam and the Beaver
Dam Cotton Mills and four hundred and thirty-three others, citizens of
Beaver Dam, for the meandering of Beaver Dam Lake.

The city’s petition sets forth that it is a munieipal corporation, situ-
ate upon parts of Secs. 3, 4, 5, T. 11, and 27, 28, 29, 32, 33, 34, T. 12
N., R. 14 E., Wisconsin, upon the border and outlet of Beaver Dam
Lake, ‘“a public body of water,” and navigable, ten to twelve miles
Jong and one to two wide, which has existed in its present form since
1842, then created by a dam built across the Beaver Dam River at that
point, then a village, for a water power, and that the lake covers about
6,600 acres, and now furnishes power for large mills and factories;
that the city was incorporated in 1856, and has a population of 5,128
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by the census of 1900; that the maintenance of the lake is of vital
interest to the city, and to settle *‘ certain property interests” a survey
by the government is necessary of that part of the townships compris-
ing the lake-bed, as the official plats of the original survey in 1835 and
1836 do not show that any lake exists, for which reason many ques-
tions arise and much litigation ensues making it a great benetit to the
city, the shore-owners, and the manufacturing interests to have the
lake meandered.

The citizens’ petition, to the same general purport, further refers
to an order by your office, August 15, 1850, to the United States
surveyor-general, Dubuque, lowa, directing a meander of *‘Beaver
Dam swamp,” in townships 12, ranges 13 and 14, never executed, and
asked that such order be now carried out.

February 16, 1904, the Attorney-General of Wisconsin, on behalf
of the State, by letter, supported the petitions, asserted an interest
of the State, and asked that the order of August 15, 1850, might be
carried out.

The records of vour office show that the subdivision surveys of
these townships were made in 1835, and the surveyor’s field-notes and
return show that the area of the present lake was then a marsh, not
subject to meander as a lake, the lake heing artificially formed in
1842 by construction of the dam, referred to in the petitions, after
approval of surveys in 1835 and 1836; that some of the lands repre-
sented upon the official plats as marsh were disposed of by the United
States prior to the passage of the swamp land grant of September 28,
1850 (9 Stat., 519), the State having been admitted into the Union
May 29, 1848 (9 Stat., 233), and that far the greater part of the lands
in the present lake area, not previously disposed of, were in 1854
approved to the State as swamp and overflowed lands under the act of
1850, supra.

The reason why the above order of August, 1850, for meander of
the lake, was not then carried out is stated by your office to be that no
funds were then available for the purpose, and it is probable that
further examination disclosed that meander of the lake at that time
would, or might, affect rights vested by previous disposal of lands
within the marsh.

Your office, March 7, 1904, held that the lake so made by erection
of the dam can not properly be surveyed and meandered after approval
of the surveys of the townships and disposal of lands therein by the
government according to such official plats, and denied thé petition.

April 29, 1904, the State of Wisconsin by its Attorney-General;
also the City of Beaver Dam by its city attorney, and Beaver Dam
Cotton Mills, one of the ecitizen petitioners, by E. C. McFetridge, its
president, filed appeals from your office decision. The last two named
are without date. The first two named were served, respectively,
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May 5, and April 25, 1904, on ‘‘ Charles Haffemeister, who has made
homestead entry No. 10660 of the SE. + NW. 1 and NE. 1 of SW.
and the W. 4 of the SE. %, all in section 31, town 12 N., range 14 E.”

April 18,1904, before such service, counsel for Charles Haffemeister
addressed to the Secretary of the Interior a letter, in the nature of a
protest against granting the petitions for meander of Beaver Dam
Lake, claiming that when Haffemeister made his homestead entry
*nearly all of the 160 acres was dry land, yet at the present time it is
nearly all covered with water,” due to increased precipitation and a
husbanding of the water and arresting its natural flow by those con-
trolling and managing the dam.

The authority of the land department to make surveys arises from
the legislation of Congress, codified as Chapter 1 of Title 23 of the
Revised Statutes, as incidental merely to the general purpose of admin-
‘istering the public lands and facilitating their sale and individual
appropriation. No general power or authority is given to make sur-
veys of lands not property of the United States. When lands are
surveyed and disposed of, the plats and fleld-notes become part of the
purchaser’s muniments of title *‘as much as if such deseriptive features
were written out on the face of the deed or grant” or patent (Cragin
v, Powell, 128 U. 8., 691), which even the courts have no power to
correct, but only to conserve and protect (ib., 699).

The lake did not exist when these townships were surveyed, nor
until a large part of the lands therein was disposed of. There is no -
suggestion or claim that the surveys as originally made were not in
everything correct. 1f any public lands remain in the township which
might authorize the land department to make a resurvey of them for
correction of errors in the former survey, if such error existed, they
are of small comparative area. A survey for the purpose would not
authorize the land department to resurvey the lands disposed of and
to establish for them and upon them new lines of boundary of the land
or of the meander of the present lake to affect rights of their owners.

As to the rights of the State under the swamp land grant to claim
ownership of the lands entered by Haffemeister, or other lands not
patented by the United States, no record is here presented upon which
action can be taken. TIf the State has valid claim to any swamp lands
which were such September 28, 1850, its rights will be determined when
such claim is made and presented.

As to other lands not swamp lands at that date now under the body
of the waters of the lake, the equity of the State, if any has arisen by
the long appropriation of such lands to such use, is proper matter for
consideration of Congress, which has plenary power in the disposal of
public lands.

Your office decision is affirmed.
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FOREST RESERVE—LIEU SELECTION—-RELINQUISHMENT—ACT OF JUNE
4, 1897.

James H. Harre.

A relinquishment under the exchange provisions of the act of June 4, 1897, of a
fractional portion of a legal subdivision, will not be accepted unless the fraction
is all of the full regular subdivision that the party then owns.

It is essential to the right to make a selection under the act of June 4, 1897, that
title to a proper base should first have been relinquished to the United States. -

Secretary Hitcheock to the Commissioner of the General Land Office,
(F. L. C.) June 22, 1904, (J. R. W)

James H. Harte, as attorney in fact for J. J. Rapp, appealed from
your office decision of October 12, 1903, rejecting his application, filed
January 24, 1902, number 5189, your office series, under the act of
June 4, 1897 (30 Stat., 36), to select the E. § of the SW. 4, Sec. 14, T.
44 N., R. 1 E., B. M., Coeur d’Alene, Idaho, in lieu of the S. % of the
N. + of the SE. 4, Sec. 23, and the S. 4 of the N. § of the SW. 1, Sec.
24, T. 5 N., R. 24 W., S. B. M., in the Pine Mountain and Zaca -
Lake Forest Reserve, Ventura county, California. :

The abstract of title of Rapp to the land relinquished, September
28, 1901, to the United States, showed that May 27, 1901, patent
issued to Rapp for the entire N. § of the SE. { of Sec. 23, and the N.

" of the SW. % of Sec. 24. There was no showing that the fractions
of government subdivisions so relinquished were at that time all of the
land in those subdivisions that Rapp then owned. The unvarying
practice of the land department is to regard government subdivisions
as units which it will not hreak in making disposal of public lands,
and in accepting relinquishments under the act of 1897 it is the inva-
riable requirement that such fractional relinquishments will not be
accepted unless the fraction is all of the full regular subdivision that
the party then owns. The present instance is in direct violation of
such practice, and if permitted will necessarily tend to confusion and
embarrassment of business. Your office decision is affirmed.

February 28, 1904, since the above appeal, Harte, as attorney in
fact for Edward B. Perrin, filed an application to select the same tract,
assigning as base certain lands in the San Francisco Forest Reserve,
Coconino county, Arizona, relinquished to the United States by deed
of Perrin, executed December 19, 1902, recorded January 81, 1903,
after Rapp’s selection was filed, Harte’s power of attorney being exe-
cuted February 17, 1904, subsequent to Rapp’s appeal.

Counsel makes reference to departmental decision of May 26, 1902,
in F. A, Edwards (not reported), and suggests that the cases are simi-
lar. In that case Edwards selected two forty-acre tracts of public
land—viz., the SE. 1 of the NE.  of Sec. 26 and the SW. { of the
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SE. % of Sec. 24, assigning as a base therefor one regular forty acre
tract, the SE.  of the NW. % of Sec. 8, and two half-forty acre tracts, the
N. }of the SW.1 of the NW. } and the S. 3 of the NW. } of the NW. %
of Sec. 8. The whole selection was rejected by the Department, May 8,
1901. On review, May 28, 1902, the selection was allowed to stand as to
one forty acre tract, to be designated by the selector and based on the
full forty acre tract relinquished. The remainder of the selection was
rejected. That decision has no relevance here, except as a precedent
for rejection of the entire selection, for no complete government sub-
division is here assigned as base for the selection made.

It is essential to the right to make a selection under the act of 1897
that title to a proper base should first have been relinquished to the
United States. Perrin’s relinquishment, made December 19, 1802,
can not support a selection attempted to be made January 24, 1902.
It can have etfect against an adverse claim at most only from its pre-
sentation, February 23, 1904. It has no relation to Rapp’s applica-
tion, and can he considered only as a distinet one.

FOREST RESERVE—LIEU SELECTION—RIGHT OF WAY--ACT OF JUNE 4,
1897,

Groree WELDRICK.

A selection of lieu lands under the exchange provisions of the act of June 4, 1897,
can not be allowed where there has been conveyed out of the tract assigned as
base for the selection a right of way for a pipe and flume line and for a power
canal and also the right to enter upon said land “‘at all times after said pipe and
flume line is completed for the purpose of keeping the same in good repair.”

Secratwry Hitchcock to the Commissioner of the General Land Offico,
(F. L. C) June 23, 1904, J.R.W)

George Weldrick, attorney in fact for John F. Campbell, appealed
from your office decision of September 30, 1903, rejecting his applica-
tion, mumber 5230, your office series, under the act of June 4, 1897
(80 Stat., 36). to select the SE. # of the NW.  of Sec. 19, T. 30 N, R.
12 W., W. M., Seattle, Washington, in lien of lot 1 (NW. £ NW. })
of Sec. 18, T. 1 5., R. 1 W., S, B. M., in the San Bernardino Forest
Reserve California. '

The only question presented by the appeal is the sufficiency of title
to the tract last deseribed, assigned as base for the selection.

March 20, 1902, Campbell filed for record his deed of quitclaim
relinquishing title to the United States to lot 1, section 18, stated to
contain 40.12 acres, which deed bore date March 20, and a certificate
of acknowledgment dated March 20, 1902, Campbell’s signature to
this deed, the original of which is filed, was written with a lead pencil.
Campbell’s title was deraigned from G. H. Walker, through a deed by
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Walker to R. E. Bledsoe, recorded March 2, 1901. January 30, 1899,
while Walker held title, he conveyed by deed to the Redlands Electric
Lightand Power Company, a corporation, ‘* the right of way fora pipe
and flume line over and across” the premises, more fully described by
the field-notes thereto attached and made part of the deed. The deed
further conveyed to the grantee ‘‘also a right of way . . for
Power Canal Number Three of the Redlands Electric Light and Power
Company ” across the premises, also shown by field-notes attached.
The field-notes show that the first desecribed right of way enters the
tract about fifty-three feet west of its northeast corner and leaves it -
about nineteen feet north of its southwest corner, having a total length
of tangents and semi-tangents and curves of 3,104.63 feet. The right
of way for the Power Canal Number Three enters the tract about
twenty-five feet north of its southeast corner and leaves it at the same
point as the former, having a length of 1,170.8 feet. The width of
the ground to be used is not given and the area supposed to be affected
can not be ascertained. By the rights of way the tract is severed into
three fragments. In addition to such rights of way, the deed granted
to the power company the right to enter said lot— .

during the construction of the work, and erect on said lot hoists and tramways, to
establish camps, for making cement pipes, flumes, or mixing conerete, and the right
to establish temporary buildings and other necessary adjuncts to carry on the work
of construction and also the right to enter upon said lot one in said section at all

times after said pipe and flume line is completed for the purpose of keeping the same
in good repair.

Your office held:

It is thus apparent that the titie tendered by the selector is encumbered with the
perpetual easement vested in the Redlands Electric Light and Power Company by
the said deed of January 30, 1899, and it is, therefore, not such a clear, unincum-
bered title as can be accepted under the law in exchange for other land (30 L. D.,
15). . . .

The selector’s tender of relinguishment can not, therefore. be accepted. and his
applicatfon to select, based thereon, must be rejected.

No part of the land is free from servitude, nor, were tnere some
part not so encumbered, is there any means of ascertaining the quan
tity and segregating it from the remainder of the tract.

Your office decision is affirmed.
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SWAMP LAND—FIELD NOTES OF STRVEY—PLAT—ACT OF SEPTEMBER
28, 1850.

Boyres #. STATE oF WISCONSIN.

Where it is not clearly shown by the field notes of survey that a tract of land was at
the date of survey swamp land, and the State has never made formal claim to
such tract under the swamp land grant, although lists of lands selected as swamp
and overflowed within the township where the tract is located were filed many
years ago, and it is shown by the testimony adduced at a hearing had on a con-
test involving the character of the land that such tract is not swamp land, the
markings upon the plat of survey showing the extension of a swamp within the sec-
tion, not based upon an actnal survey, but upon a casual observation of the land
and deduction from the conditions shown along the the survey line, will not be
deemed sufficient to establish the character of the land as swamp and overflowed
within the meaning of the act of September 28, 1850.

Secretary Hitcheock to the Commissioner of the General Land Office,
(F. L. C) ' June 26, 1904. (F. W.C)

The Department has considered the appeal of the State of Wisconsin
from your office decision of February 23 last, wherein it was adjudged
that the NW. 1 of SW. 1 of Sec. 36, T. 21 N., R. 5 E., Wausau land
district, Wisconsin, was not swamp and overflowed: land within the
meaning of the swamp land grant of September 28, 1850.

The township in question was surveyed in 1851 and on April 18,
1854, the surveyor-general of the State filed a list of the lands selected
as swamp and overflowed lands within this township, which list was
duly examined and from which a clear list was made and approved by
your office November 13, 1854, upon which patent was suhsequently
issued. The tract in question was not included in the list of lands
selected by the surveyor-general.

February 26, 1880, the governor of the State submitted certain
supplemental lists of lands claimed under the swamp land grant. The
tract in question was not included within these lists and so far as
shown by the records no formal claim to this land under the swamp
land grant was ever presented. It does appear, however, that the
tract in question was included in what is known as the commission’s
report of swamp lands filed in your office August 13, 1881, which list
was supposed to have been made up from the field notes of survey on
file in your office.

January 81, 1899, Oliver Boyles was permitted to make homestead
entry covering the land in question, together with adjoining lands,
and thereafter he filed a formal affidavit attacking the claim to this
land under the swamp land grant as presented in the commission’s
report, before referred to, upon which a hearing was ordered.
Appearance was entered on behalf of the State at the appointed time
but the State introduced the field notes of public survey together with
the plat of the township and objected to the introduction of oral testi-
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mony in order to establish the character of this land. Boyles was
permitted, however, to introduce his testimony over the protest of
the State, and upon the record thus made the local officers decided
that from this testimony it appeared conclusively that there was not
and never had been a foot of swamp land within the tract involved
and therefore were of the opinion that any claim that the State might
urge to this land under the swamp land grant should be rejected.

The State appealed; again objecting to the consideration of the tes-
timony offered at the hearing and asking for an adjudication of its
claim under the field notes of survey alone.

In your office decision appealed from it is admitted that the plat of
survey indicates that the greater part, if not all, of the tract in ques-
tion falls within & swamp, but it calls attention to the fact that the field
notes of survey do not show that on any of the lines touching section
36 a swamp was encountered, except on the line hetween sections 85
and 36, and that from the field notes it can not be ascertained how far
into the section (36) the swamp encountered on said line extended. In
your said office decision it is said:

It is evident that the surveyor-general did not consider the tract to be swamp land
when he reported a list of selections in the township on April 18, 1854, which list
included 240 acres of land in section 35. It is true that the commission certifies that
the plats and field notes of survey show the tracts reported by them to be swamp

land, but, in this case, they must have relied more upon the plat than on the field
notes—

and said decision therefore affirmed the decision of the local officers
and rejected any claim the State might urge to this land under the
swamp land grant. The State has further appealed to this Department.

From the above recitation it seems clear that the swamp land grant
within the township in question was practically adjusted as early as
1854 and that no formal claim has ever been made to the tract in ques-
tion under the swamp land grant by the State. It can not be adjudged
from the field notes of survey alone that the tract in question was, at
the date of survey, swamp land, and, under the circumstances of this
case, especially in view of the showing made by Boyles, the markings
upon the plat of survey showing the extension of a swamp within the
section, not based upon an actual survey, but upon a casual observa
tion of the land and deduction from the conditions shown along the
surveyed line, is not deemed sufficient to establish the character of this
land as swamp and overflowed land within the meaning of the act of
1850, .

The commission’s report, filed in your office in 1881, as to the tract
in question, must therefore be rejected. Your office decision is accord-
ingly affirmed and Boyles’s entry will be permitted to stand subject to
compliance with law.
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AMENDMENT TO CIRCULAR OF MARCH 20, 1903, UNDER ACT OF
JANUARY 31, 1903, RELATIVE TO COMPULSORY ATTENDANCE OF

WITNESSES.
CIRCULAR.

DEPARTMENT OF THE INTERIOR,
GeNERAL Lanp OrricE,
Wasninerox, D. C., June 27, 1904.
Legisters and Becetvers and Special Agents,
General Land Offfice.

GENTLEMEN: Your attention is called to the following amendment
to Circular Instructions of March 20, 1903 (32 L. D., 182), to carry
into effect the provisions of the act of January 31, 1903 (32 Stat., 790),
entitled ‘“An act providing for the compulsory attendance of witnesses
before registers and receivers of the land office.”

Said act is set out in full in the circular of which this is an amend-
ment, to which reference is hereby made. The second section of said
act provides in part that *‘the fees and mileage of witnesses shall be
the same as that provided by law-in the district courts of the United
States in the district in which such land offices are situated.”

The fourth section of the act provides:

That whenever the witness resides outside the county in which the hearing occurs
any party to the proceeding may take the testimony of such witness in the county of
such witness’s residence in the form of depositions by giving ten days’ written notice
of the time and place of taking such depositions to the opposite party or parties.

The general law fixing the fees of witnesses for attendance upon
United States Courts to which reference must be had in determining
the fees and mileage allowed under the act of January 31, 1908, is
tound in section 848, Revised Statutes, which is as follows:

Sec. 848. For each day’sattendance in court, or before any officer pursuant to law,
one dollar and fifty cents, and five cents a mile for going from his place of residence
to the place of trial or hearing, and five cents a mile for returning. When a witness
is subpenaed in more than one cause between the same parties, at the same court,
only one travel fee and one per diem compensation shall be allowed for attendance.
Both shall be taxed in the case first disposed of, after which the per diem attendance
fee alone shall be taxed in the other cases in the order in which they are disposed of.

When a witness is detained in prison for want of security for his appearance, he
ghall be entitled, in addition to his subsistence, to a compensation of one dollar a day.

A special rate for mileage in certain States and Territories is pro-
vided for by the act of Aungust 3, 1892 (27 Stat., 847), which is as
follows:

The jurors and witnesses in the United States courts in the States of Wyoming,
Montana, Washington, Oregon, California, Nevada, Idaho, and Colorado, and in the
Territories of New Mexico, Arizona, and Utah, shall be entitled to and receive fifteen
cents for each mile necessarily traveled over any stageline or by private conveyance,
and five cents for each mile over any railway in going to and returning from said
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court: Provided, That no constructive or double mileage fees shall be allowed by
reason of any person being summoned ag a witness in two or more cases pending in
the same court and triable at the same term thereof.

By section 877 of the Revised Statutes it is provided that—

‘Witnesses who are required to attend any term of a circuit or district court on the
part of the United States shall be subpcenaed to attend to testify generally on their
behalf, and not to depart the court without leave thereof or of the district attorney;
and under such process they shall appear before the grand or petit jury, or both, as
they may be required by the court or district attorney.

1. No witness can be compelled to appear, either before your office
or any other officer, outside the county in which the subpena may be
served, and no mileage fees should be demanded or paid for any dis-
tance traveled by the witness outside of the county in which the hear-
ing is held or in which his deposition is taken, nor should an attendance
fee be allowed or paid a witness for the time occupied by him in going
to and returning from the place at which the hearing is held or the
deposition is taken.

2. Where the same person appears as a witness in more than one
case at the same time, between the same parties, you should tax the
mileage fees to be received by him as costs in the first case in which
action is taken, after which the per diem attendance fee alone shall be
taxed in the other cases in the order in which they are disposed of.

3. In the application of the provisions of section 848 of the Revised
Statutes to the act of January 31, 1903, a witness is entitled to receive
one dollar and fifty cents for each day’s attendance before the officer
taking the testimony and five cents for each mile actually and neces-
sarily traveled by him within the county in which the hearing is held
or in which the deposition is taken, in going to and returning from the
hearing, in each case in which he may have been in attendance pur-
suant to law, regardless of the fact that he may have been in attendance
as a witness in more than one case before the same officer at the same
time. This is a general rule applicable in all cases and to all parties.
In cases where a witness is required to attend any term of a circuit or
district court on the part of the United States, it is provided by section
877 of the Revised Statutes that such witness shall be subpeenaed to
testify generally on their behalf, and not to depart the court without
leave thereof or of the district attorney. This provision is designed to
restrain the officers in the issuing of subpcenas in different cases in order
to avoid the unnecessary expense of more than one travel fee and one
per diem compensation to the same witness in attending upon the same
court. The provisions of that section should be strictly observed and
applied by local officers and special agents in issuing subpeenas for wit-
nesses to appear and testify in behalf of the United States in proceed-
ings under the act of January 381, 1903. Therefore in all instances
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where the testimony of a person is desired on behalf of the Government
as a witness in more than one case set for hearing at the same time and
place, or on successive davs, before the same officer, such witness
should be subpeenaed to appear and testify generally, and he should
be notified either in the subpena, or otherwise, not to depart without
leave of the officer, or officers, before whom the hearing is had or the
deposition is taken.

4, Any witness who attends any hearing or the taking of any deposi-
tion at the request of any party to the controversy, or at the request
of the atttorney or duly authorized agent of such party, without having
been subpenaed to so attend, should receive the same mileage and
attendance fees to which he would have been entitled if he had been
first duly subpeenaed as a witness on hehalf of such party.

Care should be taken that paynients to clerks and .other officers of
~ the United States for necessary expenses in going, returning, and
attendance at the hearing are made under the provisions of section 850
of the United States Revised Statutes.

The register and receiveralone are authorized by this office to employ
a stenographer where one becomes necessary to reduce the testimony
to writing. Where a commission is issued to an officer to take deposi-
tions it is his duty to provide for the necessary clerical services to
comply with such commission, at his own expense, and he is entitled
to the fees allowed by law for taking depositions.

The voucher of the officer taking a deposition must cite the statute
and page under which he claims fees for his services.

The receiver will report in his account the date set for each hearing,
and the date, or dates, when the hearing was actually held, and all
vouchers or fees paid by him to witnesses should show the witness’s
post-office address, the dates he was actually in attendance at the hear-
ing, the number of miles actually and necessarily traveled in going to
and returning from the place of hearing or the place at which the
depositions were taken, and the number traveled over any stage line
or by private conveyance, in the States and Territories named in the
act quoted above. And the receiver should attach to each account his
certificate to the effect that he has, after proper examination, satisfied
himself as to the correctness of the amounts paid out by him to the
witnesses.”

Very respectfull
IR ¥ J. H. Fiurre,
Aecting Commissioner.

Approved: June 27, 1904, '

E. A. HrrcHoOCK, Secretary.
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PRIVATE CLAIM—SMALL HOLDINGS—SURVEY.
Hirorito DOMINGUEZ ET AL.

There is no limitation upon the time within which the preferred right of entry
accorded a ‘“‘small holding” claimant by the 17th section of the act of March 3,
1891, must be exercised, but the 18th section of said act, as amended by the act
of February 21, 1893, requires that notice of the claiin must be filed with the
surveyor general within two years from the first day of December, 1892; and
the effect of such notice filed within that time is to withhold from entry under
the public land laws all tracts covered by the claimant’s occupancy and posses-
sion until the claim is finally adjudicated or rejected.

A claimant who has filed notice of his elaim within the time required by the act,
does not forfeit his right to make proof of his possession and occupancy by his
failure to apply for a survey.

Secretary Hitcheock to the Commissioner of the General Land Office,
(F. L. C.) June 27, 1904, (E. F. B.)

The Departiment has considered the appeal of Hipolito Dominguez
and Juan Garcia from the decision of your office of March 23, 1904,
rejecting their joint application for the survey of their ** small hold-
ing claims” for certain lands located either in township 17 or town-
ship 18 N., range 10 E., Sante Fe, New Mexico.

These claims arose under the 17th section of the act of March 3,
1891 (26 Stat., 854), as amended by the act of February 21, 1893
(27 Stat., 470). In their joint application Dominguez and Garcia
allege that their claims were presented to the surveyor general in 1893
and were received and filed in that office and were numbered 1210 and
1239, respectively, that said claims have never been surveyed, and
that the lands are in danger of being filed upon by others unless they
- are segregated from the public domain.

The surveyor general in his letter transmitting said application states
that *“ Small Holding Claim” 1210 was filed in that office February 17,
1893, and that claim No. 1239 was filed February 28, 1893, since which
time two contracts for the survey of valid small holding claims in said
townships have been awarded to John H. Walker, deputy surveyor,
and both of said contracts have been exeeuted, one in September, 1894,
and the other in February, 1895; that these claims were not surveyed
‘ presumably ” because the claimants failed to make the proper proof
before the deputy, inasmuch as his field notes make no mention of
these two claims. The surveyor general recommended that the appli-
cation be rejected.

Upon the receipt of said letter your office instructed the surveyor
general to call upon applicants for a statement as to why they failed
‘to present their proof to the deputy at the time of the survey of small
holding claims in said township.

In response to said notice the applicants filed a statement under oath
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to the effect that if the small holding applications of other parties in
said townships were surveyed in 1895 by Walker or any one else, they
knew nothing about it; that they live and have lived all their lives on
their claims and never were called upon by anyone either in writing
or otherwise to make proof of their claims; that they never heard of
the survey by Walker of the claims of others until January 21, 1904,
when informed by the surveyor general; that they are not able to read
or write in English or Spanish, and if notices of said surveys were
published in either of said languages, they had no notice of it. They
also stated that they have been informed that one Ramon Jimenez has
filed a homestead application for all or nearly all the land covered by
their ‘“small holding applications,” and when they presented to the
local officers the receipts given by the surveyor general at the time
they filed notice of their claim, they were informed that the surveyor
general had not officially notified the local office of said claims.

The answer of applicants was transmitted to your office by the sur-
veyor general, who adhered to his recommendation that the applications
be rejected for the reason that the survey of other claims in said town-
ships would have excited such interest in the community as to make it
almost impossible for residents to know nothing of it. He discredited
the sworn statement of applicants upon a mere supposition.

Your office approved the recommendation of the surveyor general
and rejected the application. You held that from the facts set forth
the claimants have failed to perform the acts which would legally
entitle them to the benefits of the act; that the filing of their applica-
tions in February, 1893, which is the initiatory notice to the govern-
ment of their claim to the land, is evidence of their knowledge of the
existence of the law and that it was incumbent upon them to take the
necessary steps to protect their rights so initiated.

At the time claimants filed in the surveyor general’s office notice of
their claim, these townships had been surveyed. As tosuch townships
in the States and Territories named in the act of March 3, 1891, the
17th section of the act, as amended by the act of February 21, 1893,
provides that

all persons who, or whose ancestors, grantors, or their lawful successors in title or
possession, became citizens of the United States by reason of the treaty of Guada-
lupe-Hidalgo, or the terms of the Gadsden purchase, and who have been in the actual
continuous adverse possession of tracts, not to exceed one hundred and sixty acres
each, for twenty years next preceding such survey, shall be entitled, upon making
proof of such facts to the satisfaction of the register and receiver of the proper
land district, and of the Commissioner of the General Land Office, . . . . to enter
without payment of purchase money, fees, or commissions, such subdivisions, not
exceeding one hundred and sixty acres, as shall include their said possessions.

If the tract claimed is in such shape that the claimant cannot secure

his interest by legal subdivisions, the act authorizes asegregationsurvey
of said claim and directs that before commencing such survey the
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deputy shall post a notice in hoth the English and Spanish language,
calling. on all persons entitled to lands in the township in which any
such claims are situated to submit to him, within a reasonable time,
proofs of their rights in the land, by affidavit or otherwise. No penalty
is provided by the act for failure to respond to such notice.

By the 18th section of the act as amended by the act of February 21,
1893, claims arising under said section 17 are required to be filed within
two years next after December 1, 1892, and it provides that ““ no tract
of such land shall be subject to entry under the land laws of the
United States.”

By the circular of September 18, 1895 (21 L. D., 157), the local
officers were instructed that—

In case of townships already surveved, you should be furnished a list of those
claims that have been filed with the surveyor-general, that conform to legal sub-
divisions, and where it is necessary to survey the claims, the list should be fur-
nished you as soon as the surveys of said claims are approved.

When this information has been received, you will notify each of the claimants
that he will be allowed ninety days to submit proof of his pmsessmn and occupation
in accordance with the following instructions:

The instructions that follow relate to the character and the manner
of making proof; but on March 25, 1896, the local officers were
instructed in all cases where proof was thereatter submitted to require
the claimant in each case to publish notice of his intention to submit
proof of his occupation and possession under the same terms as govern

" publication of notice in homestead cases. (22 L. D., 523.) These
ingtructions were modified May 1, 1896, so as not to require publica-
tion of notice where the aggregate area claimed is less than forty
acres (Ib., 524).

While the right secured by the 17th section of the act of March 3,
1891, is only a preferred right to enter the land which the claimant
has been in continuous possession of, by himself or his lawful predeces-
sors in title or possession, for twenty years next preceding the town-
ship survey, there is no limitation in the act as to the time in which
such right must be exercised, except in that provision of the 18th sec-
tion, as amended, that requires notice of such claims to he filed with
the surveyor general within two years from the first day of December,
1892. Such notice was filed by these claimants within that time and
the effect of it was to withhold from entry under the public land laws
all tracts covered by such occupanecy and possession until the claim is
finally adjudicated or rejected. (Cantrel ». Burrus, 27 L. D., 278.)

A claimant who had filed notice of his claim within the time required
by the act, and had by such notice protected the land from entry under
the public land laws, does not forfeit his right to make proof of his
possession and occupancy by bis failure to apply for a survey. The
material question upon which his right depends is whether his occu-
pancy and possession of the land is of such a character as to eatitle
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him to the land, and that fact must be made to appear to the satisfac-
tion of the register and receiver and the Commissioner of the General
Land Office. The survey of the claim is only a means to aid in per-
fecting the right secured by the filing of the claim and the making of
proof in support thereof,

After a claim of the character described shall have been filed as directed in section”
eighteen of this act, and it shall appear that a tract claimed as aforesaid is of such
shape that the claimant eannot readily secure his interests by an entry by legal sub-
divisions of the public surveys, the Commissioner of the General Land Office may
cause such claim to be surveyed at the expense of the United States.

Such is the language of the act, from which it will be seen that the
segregation survey is allowed only where the claimant cannot readily
secure hig interest by legal subdivisions.

In Apodaca ». Mulligan (27 L. D., 604, 608) the Department, refer-
ring to the act of March 3, 1891, said that the history of that legislation
shows that the homes and lands of small holding claimants were the
objects of the special solicitude of Congress, and that it was the inten-
tion of the act to afford them full protection, and provide a simple and
easy means by which they could secure and perfect their title againsg
all possibility of successful claim under the public land laws of the
United States.

In that case the Department said that the act should be liberally con-
strued in furtherance of the purpose to secure to the claimants the
homes which they and their ancestors or predecessors in title had pos-
sessed and enjoyed. In this case the claimants have practically been
denied the right to make proof of such possession simply hecause of
alleged laches in not applying for a survey of their claim, although it
does not appear that any survey other than the subdivisional town-
ship survey is necessary. Furthermore, if the sworn statement of .

-these claimants is true, and there is nothing in the record to discredit
it, the surveyor general’s office failed, so far as these claims are con-
cerned, to observe the instructions of September 18, 1895, which
require notice to be given to the local office by the surveyor general
of all such claims that have been filed in his office, and for that reason
notice was not sent to these claimants by the local office of their right
to submit proof of their possession and occupancy. Hence there was
no foundation for the charge of laches on the part of claimants.

So far as appears from the record of the case, there is no warrant
for the statement of the surveyor general that these claims were
not surveyed ‘‘presumably” because the claimants failed to make the
proper proofs before the deputy. On the contrary, the failure of the
deputy surveyor to make any mention of these claims, although they
were on file in the surveyor general’s office, affords a reasonable pre-
sumption that he took no notice of these claims whatever. When that
is supported by the positive, uncontradicted sworn statement of the
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claimants that they have lived on the land all their lives; that they
had ro notice whatever of the survey of any other small holding claims
in the township in which these claims are located; that they received
no notice whatever from the local office that they would be allowed to
submit proof of their occupancy and possession, as required by the
circular of instructions; and that the local officers had informed them
that no notice had been received by that office from the surveyor gen-

eral of the filing of such claims, the conclusion is irresistible that the
" failure to perfect these claims is due more to the fault of the officers
of the land department in not observing the instructions than to any
laches of the claimants themselves.

Your decision is reversed. You will instruet the local officers to
give notice to these claimants that they will be required to submit
proof in support of their claims in accordance with circular of instrue-
tions applicable thereto, and if their claims can be reasonably adjusted
to the legal subdivisions so as to save their improvements, they should
be required to conform thereto, and entry should he allowed according
to such subdivisions if sufficient proof of oecupancy and possession as
required by the act is submitted. If the claims cannot be so adjusted,
a segregation survey should be allowed as provided for by the act.

CONTEST—NOTICE—SECOND CONTEST—ACT OF JUNE 4, 1897.

GESNER ». HAMMOND.

A stranger to a contest will not be heard to question the sufficiency of the service of
notice of the contest.

A second or junior contest against a homestead entry is no bar to the selection of the
land under the exchange provisions of the act of June 4, 1897, upon the filing by
the successful senior or first contestant of a relinquishment of his preference
right.

Secretary Hitchoock to the Commissioner of the General Land Office,
(F. L. C) June 27, 1904 (J.R. W)

October 29, 1895, one Axdel made homestead entry, at Oregon City,
Oregon, for the NE. } of Sec. 8, T. 5 N., R. 10 W., W. M. May 22,
1899, W. G. Howell filed a contest against the entry, and November
23, 1899, Charles F. Gesner filed a junior one, making no charge
against Howell or the good faith of his contest. Notice of Howell’s
contest was not personally served, and upon proper showing service
by publication, posting of notice on the land, and in the local office
were proven, There were two hearings, the first being upon insuffi-
cient notice, and after new service of notice the last hearing was Octo-
- ber 23, 1899. At both hearings defendant made default. November
20, 1899, the local office found in favor of contestant and recom-
mended cancellation of the entry. There was no testimony to show
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that Axdel’s absence was not due to military or naval service in time
of war. December 14, 1899, contestant filed ex parie evidence that
Axdel’s absence was due to his going to Alaska in the spring of 1897
in employ of a canning company, thus curing the defect of proof under
rule of practice 100 (Instructions, 31 L. D., 318).

February 12, 1900, Gesner, junior contestant, filed a motion, to dis-
miss Howell’s contest, because notice was never posted on the land;
and no proof was made that the entryman’s absence was not due to
military or naval service. The motion was supported as to the first
ground by two affidavits that November 9, 1899, the affiants saw “‘a
contest notice” in the case, which was posted on the SW. 1 of the NE.
1 of Sec. 9, T. 5, R. 10, and that said contest notice was not posted on
the land in contest. Your office held that this motion called for no
action, affirmed the action of the local office, canceled Axdel’s entry,
and closed the case October 25, 1900, giving Howell thirty days’ pref-
erence right as successful contestant.

November 22, 1900, Howell filed in the local office a relinquishment
of his preference right, and A. B. Hammond presented his applica-
tion, number 8541, your office series, under the act of June 4, 1897
(80 Stat., 36), to select the land in lieu of land relinquished to the
United States in a forest reserve. On the same day Gesner filed his
protest against allowance of Hammond’s appheatlon and referring to
his own contest claimed that upon Howell’s waiver of preference right
Hammond ‘‘can not make such entry in the face of junior contestant’s
rights.” The local office disregarded the protest and received Ham-
mond’s application.

November 27, 1900, Gesner filed application for homestead entry,
which was rejected for conflict with Hammond’s application. From
this Gesner did not appeal, but December 5, 1900, filed a ‘“‘supple-
mental affidavit of contest,” which made reference to the prior con-
test, and averred that Gesner—
filed junior contest against sald entry on November 23rd, A. D. 1899, and that he
desired to take said claim as a homestead in case he was allowed to make entry of
the same. -

That on February 12th, 1900, Robert A. Miller, my attorney, filed a’motion to
dismiss the contest of Wm. G. Howell, filed in the above case, for want of jurisdic-
tion, accompanied by duly corroborated affidavits of two witnesses, to the effect that
“Notice of Contest’’ was niot posted on the land in question as by law required. Also
that insufficient showing was made as whether entryman had served in the army or
navy of the U. 8. .

Contestant further alleges that the said contest of Wm. G. Howell was collusive
and speculative, and that his contest against the homestead claim of Ole Peter 8
Axdel, No. 11631, was made in the interest of A. B. Hammond and not for himself. :
That said Wm. G. Howell was not and is not a qualified homestead entryman, and
for this reason he relinquished his preference right to file on the above claim that
was awarded him, and personally and in the interest of one A. B. Hammond did on
the 22nd day of November, A. D. 1900, make a scrip location for the above described
tract in the interest and in the name of A. B. Hammond. .
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~ That said scrip location g0 made by Wm. G. Howell (after he had waived his pref-
erence right to said tract), in the name of A. B. Hammond was collusive and specu-
lative and was made in derogation of this contestant’s rights.

That said scrip location was erroneously allowed as against the record claim of this
contestant. :

That my attorney, Robert A. Miller, filed on November 22, 1900, a motion and
showing directed to the Hon. Register and Receiver of the Oregon City land office
asking that said serip location of A. B. Hammond be rejected by said officials.

That I now ask that notice of contest issue as against the said scrip location of
A. B. Hammond and Wm. G. Howell to the end that I be allowed to prove my
charges at such a time as may be allowed and named by the Register and Receiver, I
paying the cost of such contest, and to the end that I be allowed the preference right
of entry upon the cancellation of said serip location.

This was transmitted to your office, which, November 14, 1908, held
that Gesner gained no right by virtue of his junior contest, and as he
made no charge of collusion between Howell and Axdel, or that
Howell’s contest was fraudulent, Gesner was a stranger to that contest;
that the land upon filing of Howell’s waiver of preference right was
subject to entry by the first legal applicant, and being subject to selec-
tion under the act of 1897, Hammond was the first legal applicant, and
that the averments of Gesner’s affidavit were insufficient to warrant
the order for a hearing, and denied the application to contest. Gesner
appealed to the Department. The appeal assigns error in said decision:

1. Innot holding that Gesner’s motion of February 12, 1900, attacked
the jurisdiction of the prior contest, and barred Howell’s preference
right, and in not ordering a hearing to test the question of jurisdiction
so raised.

2. In not holding Gesner’s homestead application a bar to Ham-
mond’s selection, and not ordering a hearing thereon.

Gesner was not a party in Howell’s contest, nor had he any interest
in its subject matter. His only right was to proceed with his contest
should the prior contest fail. But he was a stranger to the prior con-
test. Nome but Axdel and those in privity with him could object to
the sufficiency of the service. Barksdale o. Rhodes (28 L. D., 136);
Burdick ». Robinson (11 L. D., 199); Hopkins ». Daniels (4 L. D., 126).

The proof of service was good and showed the posting of notice on
the lJand. This proceeding is a collateral action, and where the record
shows service, it is conclusive against collateral attack. John Shafer
(6 L. D., 283).

The affidavits themselves failed to show defective service, even if
the motion had been filed by Axdel. The local office hearing was
October 23. The fact that a notice of the contest was seen by two
witnesses posted on the SW.1 of the SE.$ of section 9, on November
9, does not negative the affidavit that a copy of the notice was on Sep-
tember 18, posted on the front of Axdel’s cabin on the tract in contest,
as shown in the record. Both affidavits might be true.

The cancellation of the' entry was not due to evidence adduced by
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Gesner, not could he demand that the cancellation of it should be set
aside to permit him to prove the same facts which Howell furnished to
the government, and thus defeat Howell of his reward for first addue-
ing the same facts. The preference reward is given to one who fur-
nishes the proof leading to cancellation of an improperly existing
entry, and if on information furnished an entry is canceled, no one
can question the regularity of the proceeding except the entryman or
one in privity with him seeking reinstatement of the entry. Gesner’s
second contest, in which he contributed nothing to the cancellation of
Axdel’s entry, was no bar to Howell’s preference right, so that there
was no error in not ordering a hearing.

The cancellation having been effected, the land was open to appro-
priation by the first legal applicant. Gesner being a junior contestant
his desire to contest and to make a homestead entry was no bar to ap-
propriation by selection or entry by any other qualified applicant.
Armenag Simonian (13 L. D., 696); Edwin M, Wardell (15 L. D., 375).
The right is fixed by priority of application, except that settlement
upon the land at the time the prior entry was canceled would have
given Gesner the statutory period of three months’ preference right,
as against any one except the successful contestant; or occupancy of
the land by him would have excluded it from selection by Hammond.
No such fact is alleged.

It is argued by Gesner’s counsel that it is shown that ¢ Howell was
working in the interest of Hammond,” and decisions are cited to the
effect that no preference right arises to a speculative contestant, or to
one whose contest is instituted in collusion with the entryman, and for
protection of the entry pretended to be attacked. Nothing in the
record indicates that Howell’s contest was instituted in Hammond’s
interest, or with any speculative purpose, unless the fact that Howell
waived his preference right tends to do so. The fact that Howell at
the end of his contest waived his preference right does not of itself
alone show that a contest regularly brought and diligently prosecuted
to a successtul issue was fraudulent or speculative.

Your office decision is affirmed.

FOREST RESERVE—MINING CLAIM—ACT O¥ JUNE 4, 1897,
JaxerrE W. RiLey.

No right or title is acquired by a mining location or mineral discovery made upon
land held in private ownership, and such location and discovery do not con-
stitute a cloud upon the title such as will bar the acceptance of a relinquishment
for the land, when situated within a forest reserve, as a basis for the selection of
other lands in lieu thereof under the exchange provisions of the act of June 4,
1897; but in such case proof will be required that at the date of the filing for
record of the deed of relinquishment there were no known valuable mineral
deposits upon the land.
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Secretary Hitchcock to the Commissioner of the General Land Office,
(F. L. C) June 27, 1904, (J. R. W)

Janette W. Riley appealed from your office decision of February
18, 1904, requiring further evidence as to her title to, and as to the
character of, the SE. 1 of the NW. L and the SW.  of the NE. 1 of
Sec. 28, T. 5 N., R. 15 W., S. B. M., in the Santa Barbara Forest
Reserve, assigned with other lands as base for her application, No.
4246, vour office series, under the act of June 4, 1897 (30 Stat., 36),
for the NW. 1 of the NE. 1 of Sec. 9, and other lands in Sec. 23,
aggregating one hundred and sixty acres, T. 21 N., R. 7 E., M. D. M.,
Marysville, California. - ,

July 9, 1894, title to the two forty-acre tracts passed by patent of
the United States to Thomas A. Delano, who, October 6, 1898, con-
veyed to Janette W. Riley, who, February 2, 1901, relinquished the
Jand to the United States under the exchange provisions of the act of
1897, with view to selection of land in lieu thereof. The abstract
of title submitted showed that May 4, 1900, James G. Cortelyou,
A. A. Duncan, and six others, all of whom have since conveyed to
the two named, filed a notice of location of the Way Up Oil and
Placer Mining claim, upon the NE. 4 of Sec. 28, alleging discovery
and location on April 25, 1900; June 18, 1900, J. G. Pitney and seven
others filed notice of location to the Bonanza Placer claim on the same
land June 9, 1900; May 22, 1900, Edwin D. Kinchline and seven
others filed notice of the location, April 25, 1900, of the Ora Graco
Placer mining claim on the NW. 4 of See. 28.

Your office held that these locations under the United States mining
laws—
were made and recorded prior to the execution and recording of the selector’s deed
of relinquishment to the United States and, as shown by the abstract, while the title
to the land was in private ownership. But they constitute a record assertion of
right or claim adverse to the title tendered, and in addition are a forcible suggestion
that the said tracts were in fact known to be mineral land at and prior to the date
when the selector’s deed of relinquishment was placed of record.” . . . . the selector
is therefore required to show to the satisfaction of this office that there is no right
or claim now asserted under or on account of said mineral locations, and that at the
date when her deed of relinquishment was recorded the said tracts were not known
to be mineral land. Whatever competent evidence the selector may submit will be
considered, and if she should so desire, and will undertake to secure proper service
of notice on each of the mineral claimants of record, a hearing to determine the facts
will be ordered before the District Land Office at Los Angeles, Cal., in which dis-
trict the land is situated. It is suggested that such hearing, on the application of
the selector, would probably furnish the most ready and satisfactory means of reach-
ing a conclusion. . . . . should she fail to furnish the required evidence, or to pro-
ceed as herein suggested, or to appeal, within sixty days from notice, her tender of
relinquishment will be rejected as to said SE. 1 of NW. } and SW. } of NE. 1, Sec. 28,
T. 5 N,, R. 156 W., 8. B. Mer., and she will be required in that event to designate a
tract of 80 acres to be eliminated from her selection.
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The validity of a location or claim under the mining laws of the
United States must be determined by those laws. As no law of the
United States attempts to authorize the location of a mining claim on
any but public lands, no location upon land held in private ownership
can have any validity. A mineral discovery subsequent to grant of
the title by the United States does not affect the title or give the dis-
coverer any right. Shaw . Kellogg (170 U. S., 812, 332-3); Colo-
rado Coal Co. ». United States (123 U. 8., 307, 328). The inclusion
of these forty acre tracts within the mining locations presumably was
under a mistaken assumption that they were public lands. But, atall
events, as the mining locations were under laws operative only over
public lands, they do not constitute an assertion of title or right to
these tracts, which were then private lands, excluded from operation
of the laws under which the locations were made.

The locations were, however, an assertion of the then mineral char-
acter of such lands, based upon the allegation of an actual discovery
made by a prospector exploring the land. Mistake as to the owner-

“ship and the fact that the title was not in the United States do not
affect this assertion of actual discovery of the mineral character of
these lands and justify the requirement of proof that at the date of the
filing for record of the deed of relinquishment there were no known
valuable mineral deposits upon the land.

In view of the Department, your office erred in requiring the appli-
cant to remove, as clouds upon the title, the mining locations made
under the United States mining laws at a time when the land was in
private ownership. It was held in Deffeback ». Hawke (115 U. S.,
392, 407); that:

There can be no color of title in an occupant who does not hold under any instru-
ment, proceeding, or law purporting to transfer the title or to give him the right of
possession.

Your office decision is modified accordingly.

" HOMESTEAD—NEBRASKA LANDS—AGENTS—ACT OF APRIL 28, 1904.
CIRCULAR.

DrparTMENT OF THE INTERIOR,
GENERAL LaxND OFFICE,
- WasmiNeToN, D. C., June 27, 190}.
Legisters and Recetvers, United States Land Offices, Nebraska.

Where parties desire to file declaratory statements as agents of more
than one soldier, you will allow such person to make one entry in his
individual character, if he so desires, and to file one declaratory state-
ment in his representative character as agent, if he is such, and then
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require him to go to the foot of the line and await his turn before
filing again, and thus to proceed until all filings desired by him shall
be made. The duty will devolve on you to make and enforce such
rules and regulations, not inconsistent with printed instructions, as
may be necessary and proper to secure a fair and orderly course of
" procedure on part of all applicants.
' J. H. FivpLE,
Acting Commissioner.
Approved, June 28, 1904.
M. W. MiLLER, Acting Secretary.

HOMESTEAD—CONTEST-DEATH OF ENTRYMAN-HEIRS.

Houvxom ». DuNHAM.

The death of a homestead entryman subsequent to hearing and decision in the local
office on a contest against his entry, does not, in the absence of notice thereof to
the land department, call for any change of parties defendant, or in any way
affect the jurisdiction of that department to pass upon the record as made before
the local office.

Secretary Hitcheock to the Cominissioner of the General Land Office,
(F.L.C) June 98, 1904. (D. C. H.)

A. M. Christianson, as attorney for the contestee, Niels J. Dunham
and his heirs, has filed a motion for a rehearing and reconsideration
of departmental decision of January 30, 1904 (unreported), aflirming
the decision of your office rendered August 14, 1908, wherein you
affirmed the findings and conclusions of the local officers and held for
cancellation the homestead entry of the said Niels J. Dunham for the
SE. + of See. 3, T. 152 N., R. 78 W., Devils Lake, North Dakota.

The ground upon which the motion for rehearing is hased is that
since the hearing and decision by the local officers, and before the
decisions of your office and of the Department were rendered, the said
entryman died, leaving heirs, and that said heirs have not been made
parties to the contest.

It is urged in support of this motion that the heirs, after the death
of the entryman, should have heen made parties to the case, and that
if the present motion is favorably considered the heirs are possessed
of new and important testimony bearing on the merits of the case. It
is to be observed, in the first instance, that the date of the entryman’s
death is not furnished, but that the motion in itself admits that it
occurred after the decision rendered by the local office. So it would
seem that the case was regularly heard during the lifetime of the entry-
man before the local office, at which hearing he appeared and submit-
ted testimony in his own defense, and it was upon this testimony that
the decision of the local office was rendered. The subsequent death
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of the entryman, in the absence of notice thereof to the land office or
the Department, did not call for any change of parties defendant, or
in any way affect the jurisdiction of the Department to pass upon the
case as submitted to the local office. Again, even if the heirs had prior
to the decision in the local office made known the death of the defend-
ant and been heard there, as well as before the Department, there is
nothing now appearing in the present motion that would justify the
Department in reopening the case,

An examination of the record heretofore made discloses the fact
that the entryman never established a dona fide residence upon the
land, and there is no new evidence now offered in the record that
would modify the conclusion based on the former record.

The showing made being wholly insufficient to justify the granting
of the motion for a-rehearing, said motion must be, and is hereby,
denied.

!
FOREST RESERVE—MINING LOCATION—ACT OF JUXE 4, 1897.

Joun W. BraAIr.

The mere location of a mining claim upon land subsequently patented to a railroad
company under its grant as non-mineral, and as to which land there has been
no assertion of mineral character or right for eighteen years, does not constitute
a cloud upon the title, or suggest the mineral character of the land, go as to pre-
vent its acceptance under the exchange provigions of the act of June 4, 1897, as
a basis for the selection of other land in lieu thereof.

Secretary Hitcheock to the Commissioner of the General Land Office,
(F. L. C) - June 28, 1904, (J. R. W.)

John W. Blair appealed from your office decision of February 9,
1904, rejecting title to the SW. } of Sec. 9,T. 278., R. 31 E., M.D. M.,
Kern county, California, in the Sierra Forest Reserve, as base for
selection of land in lieu thereof under the exchange provisions of the
act of June 4, 1897 (30 Stat., 36), and ruling him to designate tracts
of an aggregate area of one hundred and sixty acres to be eliminated
from his selection, number 2731, your office series, for lands at Helena,
Montana. ‘

April 30, 1900, Blair presented at the local office his application to
select tracts aggregating 640.90 acres, assigning as base therefor
section 9, relinquished by him to the United States by deed dated
November 14, 1899, filed for record February 138, 1900.

There were defects in authentication of the acknowledgments of
two deeds in the chain of title, but these have been perfected, and the
abstract of title now shows that title to section 9 passed by patent,
December 1, 1891, to the Southern Pacific Railroad Company under
its grant, and that such title by mesne conveyances came to Blair,
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who relinquished to the United States, and your office found no defect
in the title, except that, April 4, 1886, a notice of location of mining
claim ‘* Maude” was filed on the SW.  of Sec. 9, by James Harslow
and others, recorded April 5, 1886, book 2, of mining records, page
258, Kern county.

This was held by your office to be a cloud upon the title, and also to
suggest that the land is mineral, and, April 27, 1908, a bearing was
ordered, to be held at the local office, Visalia, California, in which dis-
trict the base land was situate. The selector endeavored to comply
with such order, but the local office in Visalia, California, reported,
October 6, 1903, that service could not be obtained upon the mineral
locators without publication, as their whereabouts could not be found.

"Your office recalled the order for hearing and required the selector
within sixty days to remove the cloud from the title and to satisfac- .
torily show the non-mineral character of the land. Served with this
order, the selector took no action, and February 9, 1904, your office
rejected the SW. 4 of Sec. 9 as not good base for selection under the
act of 1897, and the selector appealed.

The issue of a patent to the railroad company precludes any pre-
sumption that the land so patented was of mineral character. North-
ern Pacific Railway Company (32 L. D., 342, 344). The mineral
location is so old that, in view of the fact that search for the mineral
locators failed to discover their whereabouts, and that the character of
the land was a subject of inquiry and must have been determined
adversely to its mineral character at the issue of patent to the railway
company, the mineral location may, in view of the Department, be
disregarded.

It is no doubt true that the issue of patent upon a non-mineral claim
to land does not conclusively establish its non-mineral character for
purposes of exchange under the act of 1897. Such a patent may he
inadvertently or erroneously issued for land known to be mineral, or
the mineral character of the land may be discovered after issue of
such non-mineral patent. If the land be known to be mineral at date
of its relinquishment, it is not good base for exchange under the act
of 1897. Tt is, however, a fact well known in the mineral districts -
that hopeful prospectors not infrequently make location of claims
upon insufficient discoveries or mere suspicion of presence of mineral,
which claims they afterward abandon.

In the case of H. H. Goetjen (32 L. D., 209), cited by your office,
there had been a continuous claim of mineral character through a
period of thirteen years. The mineral claims had been the subject of
frequent conveyances for values recited to have been paid, and these
mineral titles had been the subject of litigation for reformation of the
contracts concerning them. Although none of these mineral deeds and
contracts bore date later than the non-mineral patent under which
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Goetjen deraigned title, they so nearly approached that date that your
office held them to be such recent and so-long continued assertions of
the mineral character of the land and of mineral right in the claimants
that the termination of such mineral title must be shown, and the
Department coneurred in that decision.

In the present case there seems to have been no assertion of mineral
character or mineral right for eighteen years, or for seventeen years
prior to the closing of the abstract. Five years after the assertion of
mineral character the land was claimed by the railroad company under
its grant to be non-mineral. That claim was deemed well founded
and a non-mineral patent was issued and was duly recorded twelve
years ago, and no rights have heen asserted by the mineral claimant
against such title. The mineral locators can not be found. Under
such circumstances the mere location of a mineral claim, without for
so long a time any assertion of right thereunder, may, in view of the
Department, be disregarded as not longer constituting an assertion of
right adverse to the non-mineral title, or a suggestion of mineral
character of the land. :

Your office decision is vacated, and, if no other objection appear,
the selection will be approved.

MINERATL LAND—CLASSIFICATION—ACT OF FEBRUARY 26, 1895.
NorTHERN Paciric RAlLway COMPANY.

Directions given 1elat1ve to carrying into effect the departmental decision of May
10, 1904 (32 L. D., 611), relating to the classification of certain lands in the
Coeur d’Alene land district, Idaho, under the provisions of the act of February
26, 1895. - '

Secretary Hitcheock to the Commissioner of the General Land Office,
(F. L. C) June 29, 1904. (G. B. G.)

This is a motion on behalf of the Northern Pacific Railway Company
asking certain modifications of departmental decision of May 10, 1904
(32 L. D., 611), which decision vacated the proceedings had at a hear-
ing in the Coeur d’Alene land office, Idaho, upon a protest by said
company against the classification of certain lands in that district as
mineral under the act of Fehruary 26, 1895 (28 Stat., 683), as follows:

Your office is accordingly directed to vacate and set aside the same [the hearing
on said protest], together with all proceedings thereunder. Should the railway
company apply for a new hearing, notice of the same, when allowed, should be
given as required by the statute and the rules and regulations made in pursuance
thereof, and a special agent of your office should be detailed to make a thorough
examination of said lands with regard to their mineral character with the view of
furnishing evidence at such hearing, and a proper officer of the Department will be
detailed to be present and to represent the Government thereat.
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-Notify all parties who have appeared herein of the action taken and instruet the
local officers to see that notice of any future hearing is specially given to these
parties and any others who may file notice of claim to any of these lands.

It is submitted on behalf of the Northern Pacific Railway Company
that the acreage involved in the classification is large, and that in pre-
paring for the former hearing the railway company put into the field
a force of men who spent the entire summer in making an examination
of these lands at great expense to the company: that the witnesses
used by the company at that time are now scattered, one being in
Alaska, and all but one of the others being in unknown places; and
that in order to prepare for the rehearing under existing instructions
it would be necessary for the company to organize a new party to
examine the lands, keep that party in the field until snow covers the
" ground, and involve an expense and loss to the company of many
thousand dollars. In order to avoid the expense of a re-examination,
and the loss of valuable testimony already submitted, it is suggested
that the company should be permitted to introduce at a rehearing the
testimony taken at the former hearing, with the privilege accorded to
any one to show the mineral character of particular tracts, and the
company be given the right to offer testimony in rebuttal; that in
order to save the necessity of examining all the lands involved in pre-
paring for such rebuttal, the mineral claimants should be required to
set forth in advance of the hearing what particular lands they claim
to be mineral, and thereby enable the company to examine those lands
and save great time, expense, and trouble.

In view of the fact that the defect in the former notice of hearing
was not in any sense the fault of the company, but was entirely due to
abuse of discretion by the local officers in the designation of a news-
paper not of general circulation in the land distriet in which the land
is situated, and it appearing that the hearing was actually held upon a
date or dates agreed upon between the attorney for the Northern Pacific
Railway Company and the attorney representing the interests of the
United States, that the attorney for the government was presentat the
hearing and cross-examined claimant’s witnesses, it is fair to conclude,
even if such stipulation and representation did not waive defect of
notice so far as the government is concerned, that the rights of the
government were not prejudiced by such defective notice, and the com-
pany should not be put to the expense of a re-examination of these
lands, in the absence of some individual claim asserted thereto.

To the end, therefore, that this matter may be speedily adjusted
and that the rights of the parties be fully protected, it is directed:

(1) That upon the company’s application for a rehearing, and the
publication of notice of the hearing in accordance with law, all per-
sons seeking to show the mineral character of any of the land involved
shall be required to file in the local land office, at least thirty days
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hefore the date set for the hearing, which should not he fixed for a
date less than sixty days from the date of the first publication, such
an accurate description of the lands claimed by them to be mineral as
the circumstances of the case will permit, where record will be made
of the same and may be inspected by interested parties, but no other
or further notice need be served on the railway company.

(2) That the company be permitted to submit as evidence at such
rehearing the record of the testimony taken at the former hearing, the
same to be considered as between the company and the government
only.

With these modifications, and upon the application of the company
for a rehearing, your office will proceed to carry into effect the direc-
tions given in said departmental decision of May 10, 1904, with the
least possible delay. :

FOREST RESERVE—EXCHANGE—TITLE—ACT OF JUNE 4, 1897.
Tuomas F. ARUNDELL.

‘One proposing to exchange lands in a forest reserve for public lands, under the pro-
visions of the act of June 4, 1897, must show that he holds both the legal and
equitable title to the land, and the abstract of title submitted by him must con-
nect back to the passing of title from the United States.

Seeretary Hitcheock to the Commissioner of the General Lind Oﬁéé,
(F. L. C) June 30, 190}, (J. R. W)

Thomas F. Arundell appealed from your office decision of Novem-
ber 16, 1903, requiring further evidence of title to lands relinquished
by him to the United States as basis for his application, number 3264,
your office series, under the act of June 4, 1897 (30 Stat., 36), to select
the S. ¥ of the NW. % of Sec. 20, T. 4 N., R. 19 W._ S. B. M., Los
Angeles, California. The base tract was the N. § of the NW. 4 of Sec.
36, T. 2 N., R. 2 W., S. B. M., in the San Bernardino forest reserve.

September 20, 1882, on filing of the township plat in the local office,
title passed to the State as part of its public school grant under the
act of March 8, 18538 (10 Stat., 244). Legal title passed November 28,
1899, to James J. Doyle by patent of the State issued upon a certificate
of purchase March 4, 1891, under which by a connected chain of mesne -
conveyances Arundell deraigned legal title, which he relinquished to
the United States. The abstract was limited to examination of the
. records *‘of date subsequent to the fourth day of March, 1891, . .
assuming by direction that on said date James J. Doyle received a
good and unincumbered title to said premises by virtue of the certifi-
cate of purchase issued on said date.”

Marech 80, 1908, your office held the abstraet insufficient, and required
Arundell to show that the State, after obtaining title, had not pre-
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viously sold, or agreed to sell or convey, the premises to any other
person. Arundell furnished a supplemental abstract, compiled and
certified by the Pioneer Abstract and Title Guaranty Company,
authenticated by certificates of the county recorder and county audi-
tor as ““ a correct abstract of everything affecting the title to said prem-
ises prior to and including” March 4, 1891. This showed a tax sale,
March 15, 1890, to the State of California, for $15.66, not redeemed.
Your office deemed this insufficient, and required Arundell—

to furnish the further evidence of title required by this office in its former action

". . or an unlimited abstract, properly authenticated, to show full redemption of
the land from the tax sale above referred to.

This holding is alleged to be erroneous. Counsel in argument say
an impossible and unnecessary requirement is that calling for *“ com-
petent evidence that the State within said intervening period (Sept.
30, 1882, to March 4th, 1891) had not sold, agreed to sell or convey
to any other person or persons the land in question.” It is alleged as
error to demand evidence of what the State may have done regarding
transfer of its interest in the land to parties other than Doyle, as full
title passed by the patent; in discrediting the State patent as not
evidence of title absolute.

While a patent by the United States, or by a State if it has title, is
often spoken of even by the courts as conclusive evidence of title, this
is only generally, not universally, true. In Burfenning ». Chicago,
St. Paul, Minneapolis and Omaha Railway Company (163 U. S., 321),
a patent issued by the United States, regular upon its face, was twelve
vears afterward, in an action of ejectment for possession, held “to
‘transfer no title” to the patentee. The same was held in Morton .
Nebraska, also an action in ejectment (21 Wall., 660). It is necessary
to the passing of legal title by patent that the land should be subject
to disposal under the law and form of entry pursuant to which the
patent is issued; otherwise the patent is void for want of power to
issue it.

There is another more frequent infirmity in titles which actually
pass by patent that they are subject to a superior equitable title in
another to whom patent should have issued and for whom the patentee
holds legal title -as a mere dry trustee. Such an instance is Midway
Company ». Haton (183 U. 5., 602), wherein a patent issued by the
United States conveyed legal title, but the whole beneficial ownership,
and right to possession, and right to demand legal title, was held by
the court to be in another than the patentee. Very many such instances
might be cited. In Webster ». Luther (163 U. 8., 331), and Midway
Company ». Eaton, supra, rules of decision long adhered to by the
land department in adjudicating the rights of many claimants of public
lands were shown by the court to be erroneous.

The executive officers of the States, in administration of State
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lands, are no more infallible than are those of the land department of
the United States. Instances have occurred wherein two patents
have heen issued for the same land, and others, more frequent,
where patent has issued to a second purchaser when the right of a
prior one was not well foreclosed, forfeited, or barred.

By the act of June 4, 1897, the United States offers exchange to
the ““owner” of lands in the forest reserves. It is a reasonable con-
struction of that statute that by *‘owner” is meant one who has both
the legal and equitable title. The land department therefore requires
that an abstract of title shall connect back to the passing of title from
the United States. If adverse claims are made to lands the title to
which has passed from its jurisdiction, it requires the proponent of
title to settle his right and in some manner to terminate that adverse
claim before it will accept his tender, though legal title may be in
him, for it has no power to adjudicate between him and the adverse
claimant. A presumption, it is true, exists that official duty is cor-
rectly performed; and that the holder of a patent is owner of the land
so patented, but, as above shown, that is a presumption ouly, and is.
not always true. One wishing to exchange lands under the act of
1897 must show that he is in the broad sense owner, not mere holder
of the legal title.

The fact that a tax was levied upon the land in 1889, which
resulted in a sale, March 15, 1890, is, to say the least, suggestive that
some one was then purchaser and equitable owner. It is certainly
sufficient to justify a prudent purchaser in requiring a showing whether
there was such a purchaser, and if there was, the production of evi-
dence that his right is well barred. But independently of such sug- -
gestion, the requirement of your office is a reasonable one.

Your office decision is affirmed.

SOLDIERS’ ADDITIONAL RIGHT—AREA OF ENTRY.
CHARLES P. MAGINNIS.

‘Where the homestead entry of a soldier was erroneously canceled by the land .
department as to a part thereof, under the mistaken belief that such portion
was not subject to entry, he is entitled to make an additional entry of so much
land as added to the uncanceled portion of his entry will amount to one hundred
and sixty acres.

Secretary Hitchcock to the Commissioner of the General Land Qffice,
{F. L. C.) June 30, 1904. _ (A. S.T.)

Charles P. Maginnis, as assignee of Benjamin H. Self, Jr., admin-
istrator of the estate of Benjamin H. Self, deceased, has applied to
make soldiers’ additional homestead entry for the SE. 1 of the NE. }
and the S. % of the NW. 1 of Sec. 11, T. 54 N., R. 16 W., 4th P. M.,
Duluth land distriet, Minnesota, containing one hundred and twenty
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acres, based on the military service of Benjamin H. Self in the army
of the United States during the war of the rebellion, and on home-
stead entry made by him, on August 16, 1867, for the SW. 1 of the
SW. & of Sec. 2, and the SE. + of the SE. £ of Sec. 3, T. 13 S., R.
5 W., Huntsville land district, Alabama, which entry was canceled on
January 11, 1873, as to the SE. } of the SE. {1 of Sec. 3, on account
of conflict with the claim of the Tennessee and Alabama Central Rail-
road, afterward known as the .South and North Alabama Railroad.
This left the entry intact as to the SW. % of the SW. 1 of Sec. 2, con-
taining forty acres, and on July 10, 1875, it was canceled for failure
to submit final proof within the statutory period. The SE. } of the
SE. 1 of Sec. 3 was selected by the railroad company on September
18, 1873, and the selection was approved May 19, 1875. ‘

Your office held, by decision of March 16, 1904, that all the land
embraced in Self’s original entry was subject to entry at the time the
entry was made, the SE. £ of the SE. } of Sec. 3 not then having been
selected by the railroad company, and therefore that his entry was
valid as to the entire eighty acres embraced therein; wherefore he was
only entitled to an additional entry for eighty acres, and as he had
assigned an alleged right of additional entry for ome hundred and
twenty acres, and Maginnis had applied to locate the same upon one
hundred and twenty acres of land, you rejected the application 2n fofo.
Maginnis has appealed from said decision to this Department.

The assignee of the soldier is entitled to all the rights as to additional
entry that the soldier himself would have if applying in person for an
additional entry. The case is just as if the soldier had come to the
Department and said; “‘T made an entry in 1867 for eighty acres of
land. You canceled my entry as to forty acres, and took from me
forty acres of the land, leaving me only forty acres. I was entitled to
one hundred and sixty acres, and I now ask for one hundred and twenty
acres as an additional entry.” Your said decision, in substance, says
in response to the soldier: * You shall have only eighty acres as an
additional entry, because we wrongfully took from you forty acres of
your original entry.” This is unjust to the soldier, and this Depart-
ment can not sanction it. '

Your office cites the case of Edgar A. Coffin, ez parte, decided by
this Department on June 30, 1902 (not reported), wherein it was held
that where an entry had been made by a soldier for eighty acres prior
to the adoption of the Revised Statutes, and had been wrongfully can-
celed because of a supposed conflict with a prior railroad claim, when
in fact no such conflict existed, the entryman was entitled to an addi-
tional entry for eighty acres, as if his former entry had not been can-
celed. This was simple justice to the soldier. It was simply saying
that he should not suffer loss because of the mistake of the land depart-
ment in canceling his former entry. The same measure of justice in
the case at bar requires that the soldier shall not be deprived of any
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portion of his right of additional entry because of the mistake of the
Department in canceling a portion of his former entry.

In the case of Edgar A. Coffin, supra, cited by your office, the soldier,
whose entire entry had been canceled for supposed conflict with the
railroad claim, would, if he had applied to do so, have been allowed to
make a new entry for one hundred and sixty acres on the ground that
no portion of his homestead right was exhaunsted by said canceled entry;
but, because his entry was valid and was wrongfully canceled, he chose
to treat it as an exhaustion of his homestead right to the extent of
eighty acres, and, instead of applying for a new entry for one hundred
and sixty acres, he only asked for an addional entry for eighty acres,
and this he was clearly entitled to,and the Department so decided.
While in the case at bar the soldier acquiesced in the cancellation of
forty acres of his entry on account of said conflict, and as he was only
allowed to retain forty acres of the land, he claimed that his homestead
right was only exhausted to the extent of forty acres, and hence that
he was entitled to an additional entry for one hundred and twenty
acres, and such claim is manifestly just. '

The result is that your said decision is reversed, and, if there be no
other objection, said application will be allowed.

OPENING OF CEDED LANDS IN FORT HALL INDIAN RESERVATION—-ACT
OF MARCH 30, 1904,

INSTRUGTIONS.

DEPARTMENT OF THE INTERIOR,
GExeral Lanp OFFICE,
Washington, D. C., June 30, 1904.
Recister AND Ruecrrver, Blackfoot, Idako.

GENTLEMEN: In accmdance with the terms of the act of Malch 30,
1904 (33 Stat., 153), the lands named in the schedule annexed, Wthh
is hereby approved, will be opened to settlement and entry at-and
after the hour of 9 a. m. (mountain standard time), on the 6th day of
September, 1904, under the conditions named in the act, and you will
be governed by the instructions herein given.

[33 Stat., 153.]
AN ACT relating to ceded lands on the Fort Hall Indian Reservation.

Be it enacted by the Senate and House of Representatives of the United States of America
in Congress assembled, That all lands in the former Fort Hall Indian Reservation, in
the State of Idaho, within five miles of the boundary line of the town of Pocatello,
offered for sale at public auction on and after July seventeenth, nineteen hundred
and two, in accordance with the provisions of the act of June sixth, nineteen hundred
(Thirty-first Statutes, page six hundred and seventy-two), and the proclamation of
the President of May seventh, nineteen hundred and two, thereunder, and which
remain unsold after such offering, shall be subject to entry under and in accordance



DECISIONS RELATING TO THE PUBLIC LANDS. 81

with the provisions of section five of said act and at the prices therein fixed, at a
time and in accordance with regulations to he prescribed by the Secretary of the
Interior: Provided, That the improvements made by certain Indians upon the fol-
lowing described lands, namely: Lot four, section one, township seven south, range
thirty-four east, and the southeast quarter of the northeast quarter, section eighteen,
township seven south, range thirty-five east, and the east half of the southeast quar-
ter of section twenty-one, township six south, range thirty-four east, and which have
heretofore been appraised, shall be paid for at the said appraised value, at the time
of and by the person making entry of the respective tracts upon which such improve-
ments are situated. ’
Approved March 30, 1904.

You will observe that said lands are subject to disposition only
under the homestead, town site, stone and timber, and mining laws as
provided in section 5 of the act of June 6, 1900, which reads as follows:

8ec. 5. That on the completion of the allotments and the preparation of the sched-
ule provided for in. the preceding section, and the classification of the lands as pro-
vided for herein, the residue of said ceded lands shall be opened to settlement by
the proclamation of the President, and shall be subject to disposal under the home-
stead, town site, stone and timber, and mining laws of the United States only,
excepting as to price and excepting the sixteenth and thirty-sixth sections in each
Congresgional township, which shall be reserved for common school purposes and
be subject to the laws of Idaho: Provided, That all purchasers of lands lying under
the canal of the Idaho Canal Company, and which are susceptible of irrigation from
the water from said canal, shall pay for the same at the rate of ten dollars per acre;
all agricultural lands not under said canal shall be paid for at the rate of two dollars
and fifty cents per acre, and grazing lands at the rate of one dollar and twenty-five
cents per acre, one-fifth of the respective sums to be paid at time of original entry,
and four-fifths thereof at the time of making final proof; but no purchaser shall be
permitted in any manner to purchase more than one hundred and sixty acres of land
hereinbefore referred to; but the rights of honorably discharged Union soldiers and
sailors, as defined and described in sections twenty-three hundred and four and
twenty-three hundred and five of the Revised Statutes of the United States, shall not
be abridged, except as to the sum to be paid as aforesaid.

The classification as to agricultural and grazing lands shall be made by an employee
of the General Land Office, under the direction of the Secretary of the Interior.

No lands in sections sixteen and thirty-six now occupied, as set forth in article
three of the agreement herein ratified, shall be reserved for school purposes, but the
State of Idaho shall be entitled to indemnity for any lands so occupied: Provided,
That none of said lands shall be disposed of under the town-site laws for less than
ten dollars per acre: And provided further, That all of said lands within five miles of
of the boundary line of the town of Pocatello shall be sold at public auction, payable
ag aforesaid, under the direction of the Secretary of the Interior, for not less than ten
dollarz per acre: And provided further, That any mineral lands within said five-mile
limit shall be disposed of under the mineral-land laws of the United States, except-
ing that the price of such mineral lands shall be fixed at ten dollars per acre, instead
of the price fixed by the said mineral-land laws.

All applicants to enter these lands must possess the qualifications
required by the law under which they desire to make entry. The
homestead applicant must, at the time of making his original entry,
pay one-fifth of the purchase price of the land in addition to the regu-
lar fee and commissions, and at the time of making his final proof
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four-fifths of the purchasc price thereof. The price of agricultural
land is $2.50 per acre, and grazing land is $1.25 per acre.

A homesteader may commute his entry under section 2301, Revised
Statutes, by paying the remaining four-tifths of the purchase price
for the land. The commissions in the original and final entry will be
computed at the rate of $1.25 per acre, the ordinary minimum price
of the public lands under the general provisions of section 2357,
Revised Statutes., (See sces. 2238 and 2290, Revised Statutes.)

You will use the ordinary homestead, town-site, stone and timber,
and mineral blanks, continuing your regular series of numbers, indi-
cating upon the entry papers and abstracts that the entries are made
under the act of March 30, 1904, Fort Hall Indian Reservation lands.

Upon the receipt of the first payment of one-fitth of - the purchase
price from homestead claimants the receiver will issue a cash receipt
for the money, noting thereon *‘ First payment Fort Hall Indian Res-
ervation homestead,” and when final proof is submitted and final pay-
ment made the regular final certificate and receipt should issue, as well
as a separate cash receipt, for the purchase money paid.

When commutation proof is submitted and payment made, the regu-
lar cash certificate and receipt should issue. Make report and account
for the payments in your regular monthly and quarterly accounts.

Special Agent H. V. A. Ferguson, who made the classification of
the lands opened under the said act of June 6, 1900, certifies that the
“Tdaho canal™ has never been constructed into or upon any part of
the said ceded lands, and that there are no lands lying thereunder
which require classification. This renders of no effect that portion of
the act which reads: ‘

That all purchasers of lands lying under the canal of the Idaho Canal Company
shall pay for the same at the rate of ten dollars per acre.

The persons who may make entry of the lands mentioned in the act
of March 80, 1904, upon which certain Indians made improvements,
must pay for the improvements at the appraised value at the time of
making entry. :

Timber and stone entries must be paid for in full at time of entry
and at the usual rate of $2.50 per acre, as provided in the timber and
stone laws.

The lands to be opened embrace, approximately, 41,000 acres, or
about 270 homestead entries. .

Notice of the opening has been sent to the **Southern Idaho Mail,”
Blackfoot, Idaho, and the *“Tribune,” Pécatello, Tdaho.

Very respectfully, '
J. H. FivrLEg,
, Acting Commissioner.
Approved, June 30, 1904,
E. A. Hrrcucock, Secretary.

[Schedule omitted. ]
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SUSPENSION OF APPLICATIONS TO PURCHASE LLANDS IN YAKIMA
INDIAN RESERVATION UNDER ACT OF JUNE 3, 1878.

INSTRUCTIONS.

DEPARTMENT OF THE INTERIOR,
GENERAL Laxp Orrice,
Washington, D. C., July 1, 1904.
Reecister AND REcEIVER, North Yakima, Washington.

GeNTLEMEX: 1 am in receipt of your letter of May 6, 1904, relative
to the application of Isadora E. S. Dowden, to purchase under the act
of June 3, 1878 (20 Stat., 89), lots 1, 2, 5 and 6, Sec. 31, T. 8 N., R.
13 E., W. M., made February 8, 1904, and notices for publication issued
the same day, May 4, 1904, being set therein for the submission of -
proof, and the applicant baving appeared and submitted his proof in
accordance therewith.

By my letter “C” of April 22, 1904, you were advised of the pend-
ency before Congress of a hill (H. R. No. 18522) providing for the
disposition of the surplus or unallotted lands of the Yakima Indian
reservation, and also recdgnizing title of the Indians to the disputed
tract of land adjoining said reservation on the west, excluded hy erro-
neous boundary survey and containing approximately 293,837 acres,
according to the finding after examination of Mr. E. C. Barnard,
topographer of the Geological ~Survey, whose conclusions were
approved by the Department April 1, 1900, and of the withdrawal by
the Department on that day (April 22, 1904) ot the lands deseribed
therein (including the lands above described) from settleinent, entry,
filing, selection, or other appropriation, pending action by Congress
upon said bill, and until further directed by this office.

You state that you have suspended action in the case cited and as
other claims have been advertised for final proof which involve tracts
embraced in said withdrawal, you request to be instructed as to the
action to be taken by your office in connection therewith.

You are advised that all pending applications to purchase under said
act should be suspended, in view of the decisions in the cases of the
Kaweah Cooperative Colony Co. ef «/. (12 L. D., 326) and Board of
Control, ete. . Torrence (32 L., D., 472), until further notice.

Very respectfully,
J. H. FivrLE,
Acting Comnissioner.
Approved:
E. A. Hrrcucoor, Secretary.
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SOLDIERS’ HOMESTEAD—SECTION 2307, REVISED STATUTES—
RESIDENCE.

InsTRUCTIONS.

DEPARTMENT OF THE INTERIOR,
GENERAL Lanp OFFICE,
Washington, D. O, July 7, 1904.
REcI1sTERs AND RECEIVERS, United States Land Offices. -
Strs: The Department held December 7, 1908, in the Anna Bowes
case (32 L. D., 331), as follows:

The widow or minor orphan childrfen of a deceased soldier or sailor, making home-
stead entry under section 2307 of the Revised Statutes, must comply with the require-
ments of the homestead laws as to regsidence and cultivation to the same extent as a
goldier or sailor making entry under section 2304.

The right to make entry under section 2307 is not transferable, and any contract
entered into either before or after entry, which contemplates the sale thereof, is in

violation of law.
Directions given that all persons having uncompleted homestead entries made

under section 2307 be immediately notified, by registered letter to the last known
address of the party making the entry, as shown by the records of the local office,
that if they desire to retain such entries they will be required to begin actual resi-
dence upon the land within six months from the issuance of such notice, or, if they
so elect, they will be permitted to relinquish their entries, without prejudice to their
homestead rights, by giving notice of such election within the same time.

1. You are therefore directed to at once notify, by registered letter
addressed to the last known address of the entryman as shown by your
office records, each person having an uncompleted homestead entry
made under section 2307 of the Revised Statutes— )

(@) That he is required under his existing entry to comply with the
requirements of the homestead law as to .residence and cultivation to
the same extent as is required of a soldier or sailor making entry under
section 2304 of the Revised Statutes; that is, for such period as, when
added to the military or naval service relied upon, shall equal the
required period of five years, with this exception, that where a seldier,
whose service is depended upon, died during his term of enlistment, the
whole term of his enlistment will be credited upon the period of resi-
dence and cultivation required under the homestead laws. ‘

(5) That the right to make homestead entry under section 2307 of
the Revised Statutes is not transferable and that any contract entered
into, prior to the completion of final entry, which contemplates the sale
of the land is in violation of law.

(¢) That under departmental ruling he is allowed six months from
date of your letter of notification within which to hegin actual residence
upon the land heretofore entered, and that should he fail to begin such
residence prior to the expiration of such period of six months and there-
after maintain same, his entry will be subject to contest and cancellation
for abandonment.
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(d) That should he so elect he will be permitted to relinquish his
existing entry without prejudice to his right to make another, provided
he shall file in your office, within the above-mentioned period of six
months, a relinquishment of all right, title, and interest under his
existing entry. ‘ : .

2. Upon the filing in your office of such a relinquishment yon will
immediately cancel the entry and hold the land formerly covered by
such entry subject to disposal as in other cases made and provided for.

3. Until the expiration of the period of six months no existing entry
under section 2307 of the Revised Statutes will be subject to contest
upon the ground of abandonment.

4. At the expiration of said period of six months you will report each
case separately to this office with proof of service of notice as above
required upon the entryman, for filing with the papers relating to such
case and for such further action as the facts of the case may warrant.

Very respectfully,

J. H. FivrLE,

. Acting Commissioner,
Approved:
Tros. RYaN, Acting Secretary.

CONTEST—-DISMISSAL~NOTICE-SECOND CONTEST-WAIVER.
CooOK ». SEYMORE.

A contestant is entitled to notice of the dismissal of his contest for want of prosecu-
tion; and where he is not served with notice of such action, his rights are in no
wise prejudiced or affected thereby, and an intervening contest against the same
entry by another party is no bar to the reinstatement of his contest.

The mere filing of a second affidavit of contest, which is immediately withdrawn
before any action is taken thereon, except to note the filing on the records of
the local office, does not constitute a waiver by the contestant of his right to
prosecute the contest theretofore initiated.

Acting Secretary Ryan to the Commissioner of the General Land Cfffice,

(F. L. C.) July 11, 190}, (A.S. T.)

On September 21, 1889, Joseph H. Seymore made homestead entry
for the SW. 1 of Sec. 27, T. 14 N., R. 7 W., Kingfisher land district,
Oklahoma.

On April 10,1890, James M. Cook filed an affidavit of contest against
said entry, alleging abandonment,.

A hearing was had, the contestant appearing and offering testimony;
the defendant did not appear; the local officers recommended the can-
cellation of the entry. Your office, on November 29, 1890, remanded
tne case because of insufficient service of the notice of contest. On
April 16, 1891, the locul officers again forwarded to your office the
papers in the case, and reported that on December 26, 1890, Cook had
acknowledged service of notice of your said decision of November 29,
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1890, and that on the same day they had issued notices setting the case
for trial on February 13, 1821, on which day they had dismissed the
case for want of prosecution and closed the case of record. Your office
on receipt of said record and report made the following notation upon
your record: X ~

May 5/91, case closed under Cir. Jan. 10/90, 10 L. D. p. 2, this entry intact. See
91, 49447—90—120130 W. C. V., Div. ““H.”

No letter was written closing the case.

On April 27, 1903, at 9:25 A. M., Vintson Stambaugh filed an affi-
davit of contest against said entry, alleging abandonment, and three
minutes later James M. Cook filed an afiidavit of contest against said
.entry on the ground of abandonment, but, finding that Stambaugh’s
said affidavit had been filed first, he (Cook), at 3 P. M., on the same
day, withdrew his said affidavit of contest and filed a motion for rein-
statement of his former contest. The local officers denied the motion,
and from their action Cook appealed to your office, where, on Decem-
ber 19, 1903, a decision was rendered reversing the action of the local
officers, reinstating Cook’s said contest, and directing the local officers

-to fix a day for hearing and allow Cook to proceed in the premises in

acecordance with the rules governing contests, and your office sus-
pended action on Stambaugh’s contest to await final determination of
Cook’s rights, and from that decision Stambaugh has appealed to this
Department.

Cook’s said motion to reinstate his entry is based on the ground that
he is, and ever since April, 1890, has been, an actual settler and resi-
dent on said land, claiming it as his homestead; that the order of the
local officers dismissing his contest was a final order from which he
was entitled to an appeal to your office; that he was entitled to notice .
of said order, and that no such notice was served on him or his attor-
ney; that the case was reported to your office, where no final detion
had been taken, and reported to the local officers and entered upon
their records, and he (Cook) had received no notice of any such final
action by your office; and that his said contest was still pending in
the local office, undisposed of, and is the first and prior contest against
said entry of Seymore.

With his appeal to your office, Cook filed his corroborated aflidavit,
wherein he alleged that Seymore abandoned the land in September,
1889; that he (Cook) established his residence on the land in April,
1890, with his family, and has resided there ever since; that he
employed counsel to prosecute his said contest and paid him large fees
therefor; that he relied on his said attorney to prosecute said contest
and protect his rights in the premises, and was assured by his said
attorney that all his rights were fully protected, and he would in due
time get title to the land; that he was ignorant of the law and rested
in fancied security, relying upon said assurance of his attorney, and
not knowing that it was necessary for him to take any further steps
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than he had taken in the prosecution of said contest; that he had no
knowledge of the dismissal of his contest till April 25, 1903, when he
learned the facts from one of his neighbors, who had visited the local
land office; that he went at once to Kingfisher and employed an attor-
ney to look after the matter for him, and while his said attorney was
preparing papers for the protection of his rights, Stambhaugh, who
had heard of his dilemma and difficulty, came post-haste to the land
office and filed an affidavit of contest against said entry of Seymore;
that he (Cook) has resided on the land, with his wife and seven chil-
dren, ever since April, 1890; that he has made the following improve-
ments on said land: two dwelling houses, three granaries, a stable, a
hen house, a smoke house, planted 175 apple trees, 300 peach trees,
also apricot and pear trees, 100 shade trees, 100 cottonwood trees,
broke and.cultivated about ninety acres, fenced and cross-fenced the
entire tract; that he has no other home or means of making a living;
that he is fifty years of age, and by his own exertions had converted
said tract from a wild prairie into a fertile farm and had expected to
spend the remainder of his life there; that Stambaugh had full knowl-
edge of his (Cook’s) occupancy and improvement of said land, and
sought by a technicality to take from him the fruits of thirteén years
of hard labor. ‘

The principal ground relied upon in support of Cook’s motion for
reinstatement of his contest is, that neither he nor his attorney was
ever served with notice of the action of the local officers in dismissing
his contest. He neithier admits nor denies that he had notice of your
office decision of November 29, 1890, remanding the case; the only
evidence tending to show that he had such notice is the report of the
local officers, to the effect that he had signed an acknowledgment of
service of such notice on the records of their office. They reported
that ““notices were issued and case set for trial February 13, 1891,”
but no evidence is found in the record showing that Cook received
notice of the setting of the case for trial on February 13, 1891, and
unless he had such notice it was error for the local officers to dismiss
his contest for want of prosecution, and his rights were not prejudiced
by their action: but, as before stated, he bases his motion on the
ground that he was not served with notice of the dismissal of his contest.

It is insisted in behalf of Stambaugh that prior to June 1, 1895, there
was no rule of practice requiring that notice should be served on a
contestant of the dismissal of his contest for want of prosecution, and
several cases are cited in which final action was taken by the Depart-
ment without proof of such service, and it is argued that inasmuch as
this contest was dismissed in 1891, Cook was not entitled to notice of
its dismissal. Rule 43 of practice in force at that time provided that—

appeals from the final action or decision of registers and receivers lie in every case
to the Commissioner of the General Land Office.
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By circular of June 1, 1895 (20 L. D., 487), the rule was amended
by adding thereto a provision, to the effect that where cases were dis-
missed for want of prosecution notice thereof should be given to the
interested parties by registered letter, and allowing the plaintiff thirty
days in which to move for reinstatement of his case, in default of
which no appeal would be allowed.

It is now argued that your said decision was rendered upon the
assumption that said rule, as amended, was in force at the time said
contest was dismissed.

By circular of July 6, 1887 (6 1. D., 12), local officers were instructed
to thereafter—
forward no contest case to this [your] office without your [the local officers’] report
as to whether appeal was taken from your decision, nor without the acknowledg-
ment of service of notice of the decision, or the affidavit of the person serving the
notice, nor, in case of notice by registered letter, without the receipt for the regis-
tered letter or the return letter, as the case may be.

This rule was in force on February 13, 1891, when Cook’s contest
was dismissed, and the local officers failed to comply with it, and for-
warded the case to your office without evidence of service of notice of
their action, and when no such notice had in fact been given. The
circular requires that such notice shall be given and evidence of its
service furnished in every case thereafter forwarded to vour office.
Cook was therefore entitled to notice of the dismissal of his contest,
and as no such notice was served on him, his rights were not preju-
diced or in any wise affected by the action of the local officers.

It is argued in hehalf of Stambaugh that Cook waived and forfeited
whatever rights he may have had under his first contest by filing a
second affidavit of contest. Said second affidavit was immediately
withdrawn before any action was had thereon, except to note the filing
on the records of the local office, and under the circumstances of this
case this Department will not bold that by presenting such affidavit
Cook lost and forfeited his right to prosecute his contest previously
initiated, and on which a hearing had heen had and a decision rende1 ed
favorable to him.

The rules of practice are intended to pr omote the administration of
justice, and this Department will not permit any of said rules to be
used as a means of inflicting injustice on any one.

The equities of this case are all in favor of Cook, and it would be
manifest]ly unjust to allow Stambaugh upon a mere technicality to
deprive him of the fruits of thirteen years of hard labor and render
him and his family homeless in his old age.

Your said decision is affirmed; Cook’s said contest is reinstated, and
he will be allowed to proceed therein as directed in your said decision.
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RAILROAD GRANT _SETTLEMENT CLATMS—ACTS OF JULY 2, 1862, AND
JUNE 22, 1874.

SouTHERN Pacrric Rammroap CoMPANY.

A relinquishment under the act of June 22, 1874, confers no right upon the railroad
company if the land covered thereby was in fact excepted from the grant.

The filing of a map of general route and the withdrawal of lands thereunder do not
‘bar the initiation of settlement or other claims to lands brought within the limits
of the grant by the definite location of the road; and it is only upon definite
location that the initiation of such claims or rights is terminated.

Settlers upon unsurveyed lands which after survey and upon definite location of the
line of the Union Pacific railroad fell within odd-numbered sections within the
limits of the grant made to aid in the construction of said road by the act of
July 2, 1862, are entitled to three months fron date of receipt at the distriet land
office of the approved plat of survey of the township within which to place
their claims of record; and where the road was definitely located prior to the
expiration of that period, and the settlement claims were subsequently regularly
and in due time placed of record and title thereto completed without protest or
objection on the part of the company, under which titles the lands have been
held for more than thirty years, the company has no claim to thelandsinvolved
which upon relinquishment will support the selection of other lands in lieu
thereof under the provisions of the aet of June 22, 1874.

Acting Secretary Ryan to the Commissioner of the General Land
(F. 1. C) Office, July 12, 1904. (F. W. C)

The Department has considered the appeal by the Union Pacific
Railroad Company from the action taken by your office March 18,
last, rejecting its application to select 1233.12 acres within the North
Platte land district, Nebraska, under the provisions of the act of
June 22, 1874 (18 Stat., 194), upon the basis of an equal amount of
lands, forming parts of odd-numbered sections within the limits of its
grant in the State of Utah, to which it relinquishes all claim under
its grant.

Your office decision states that—

The Jands selected by the company, as shown by the tract books of this office, are
within the limits of the company’s grant and free from adverse claim. The lands
in Utah surrendered and designated as bases for the tracts selected, viz: SW. }, Sec.
11, NE. §, NW. } SE. { & SW. {, Sec. 13, NW. 1, NW. 1 SW. 1 SW.1 SW. 1 &
8E. $ SW. {, and N. § SE. §, Sec. 15, NE }-8W. } & NW. I SW. {, Sec. 17, T. 6 N,
R. 2 W, are also within the limits of the grant, and, as appears by the records,
were all, prior to the date of the grant and hefore survey, settled on, occupied and
improved by preemption claimants, who within the requisite period asserted their
respective claims to same, made satisfactory proof of compliance with the require-
ments of the law, and received their patents for the tracts without opposition or
Pprotest. .

These facts are not questioned in the appeal, but it is claimed that
the lands relinquished were not excepted from. but were a part of, the
lands granted by the acts of July 1, 1862 (12 Stat., 489), and July 2,
1864 (13 Stat., 356), first, because at the date of the definite location of ,
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the line of road opposite thereto, to wit, April 28, 1869, these lands
were free from any claim of record, the mere occupancy of the land

without claim of record being insufficient to defeat the grant, and see-

ond, that the preemption law was extended to Utah by act approved

July 16, 1868, and that long prior to that date these lands were with-

drawn upon the map of general route of the Union Pacitic railroad,

filed June 28, 1865, and as a éonsequence no settlement claim could

have been lawfully initiated to these lands prior to the definite location
of the road. '

This Department has repeatedly ruled that a-relinquishment confers
no right under the act of June 22, 1874, supra, if the land covered
thereby was in fact excepted from the grant, and it therefore becomes
necessary to inquire as to whether the lands relinquished, and upon
which the selections in question are based, were in fact excepted from
the railroad grant.

With regard to the withdrawal on the map of general route, filed in’
1863, it is sufficient to say that no rights were vestéd under the grant
in any lands upon the filing of such map, and that the more recent
decisions of the supreme court hold that maps of generil route and
withdrawals made thereunder do not bar the initiation of settlement
rights or other claims to lands brought within the limits of the grant
by the definite location of the road, and- that it is only upon definite-
location that the initiation of such claims or rights is terminated.
Northern Pacitic R. R. Co. «. Sanders (166 U. S., 620); Nelson ».
Northern Pacific Ry. Co. (188 U, S., 108).

It is true that the third section of the act of July 2, 1862, supra,
grants in aid of the construction of the Union Pacific railroad —
every alternate section of public land, designated by odd numbers, to the amount of
five alternate sections per mile on each side of said railroad, on the line thereof, and
within the limits of ten miles on each side of said road, not sold, reserved, or other-
wise disposed of by the United States, and to which a preemption or homestead claim
may not have attached, at the time the line of said road is definitely fixed.

" In the matter of the tracts relinquished it is also true that the records
of the land department showed no claim thereto at the date of definite
location of the road, but it must be remembered that where settlements
were made upon unsurveyed lands, the settlers were by the act of May
30, 1862 (12 Stat., 409, 410), given three months from the date of the
receipt at the district land office of the approved plat of the township
within which to file their declaratory statements, and that the approved
plat of the township in question was only filed in the district land office
about two months prior to the definite location of the road.

The claimants to the lands relinquished were nowise in default in
the matter of the placing of their claims of record nor in the comple-
tion ot full title to the lands settled upon. As stated in the decision
appealed from, they completed their titles without protest or
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objection on the part of the grantee claimant and more than thirty
years ago.

In Tarpey ». Madsen (178 U. S., 215, 220), it was said:

And in this respect we must notice the oft-repeated declaration of this court, that
““the law deals tenderly with one who, in good faith, goes upon the public lands
with a view of making a home thereon.” Ard ¢. Brandon, 156 U. 8., 537, 543;
Northern Pacific Railroad ». Amacker, 175 U. 8., 564, 567. With this declaration,
in all its fulness, we heartily concug, and have no desire to limit it in any respeect,
and if Olney, the original entryman, was pressing his claims every intendment
should be in his favor-in order to perfect the title which he was seeking to acquire.

Can it be doubted, therefore, that the c¢laims of these settlers would
have prevailed had the company contested them in the courts?

" The company did not choose to adopt such a course, but after this
great lapse of time seeks to relinquish what it never had, or if it had
has long ago lost, in order to support its claim to other lands. This is
the real case, and after most careful consideration of the appeal and
argument in support thereof, the Deprutment affirms your action
rejecting the selections.

MINING CLAIM—PATENT DESCRIPTIONS—LOCUS OF CILAIM.

SINNOTT #. JEWETT,

In case of variance between the locus of a patented mining claim as indicated by the:
tie line described in the patent, from a corner of the claim to a corner of the
public survey or a United States mineral monument, and ag defined upon
the ground, the land department will xegard as constituting the patented claim,
and will not receive further application for patent to, the tract of land embraced
in the survey and bounded by the lines actually marked, defined, and estab-
lished on the ground by monuments substantially within the requirements
under the law and official regulations and corresponding to the description
thereof in the patent.

Although the notice of an application for patent to a mining claim does not confain
data sufficient to indicate the situation of the eclaim with substantial accuracy,
nevertheless, so far as that objection is concerned, the patent subsequently issued
is voldable merely, not void, and until vacated by appropriate judicial proceed-
ings is of full force and effect.

The decisions of the courts and of the Department are to the effect that when patent
once issues the land therein embraced passes beyond the jurisdiction and con- -
trol of the land department, but they do not question the latter’s right to deter-
mine, at least in the firet instance, what public lands have been patented and

~ what remain subject to its jurisdiction and control.

Ap adverse claim is the appropriate recourse of one claiming under a possessory title
only, against a valid application for patent to land subject to appropriation
under the mining laws, and the provisions of sections 2325 and 2326, Revised
Statutes, with respect to that remedy, have no relation to or bearing upon the
question of the effect and scope of a patent.

Acting Secretary Ryan to the Commissioner of the General Land Office,
(F. L. C) July 12, 1904, - (F.H. B)

December 14, 1886, Delia Sinnott, Alice L. Prentice, and Eva M.
Playter made entry, No. 2817, for the Emma Nevada lode mining
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“claim, survey No. 4348, Leadville, Colorado, land dlbtllct Patent
(No. l-L 990) issued for the claim June 4, 1889.

April 28, 1902, W. Kennon Jewett filed, in the same local land
office, application for patent to the Silver Monument lode mining
claim, survey No. 15,714. During the ensuing period of publication
of notice thereof no adverse claim was filed.

However, June 30, 1902 (during the aforesaid period), Delia Sin-
nott, Jr., claiming as the grantee of the patented Emma Nevada claim,
filed protest against Jewett’s application, in which, under oath and
with corroboration, it is alleged, in substance and effect, that the
patented Emma Nevada claim embraces the greater portion of the
land included in the application for patent to the ‘‘so-called Silver
Monument lode.” Attached to and made part of the protest is a plat
or diagram, made on behalf of protestant by one George Holland (a
United States deputy mineral surveyor) and stated by him, under
oath, to have been prepared from surveys on the ground made June
20 and 21, 1902, and to correctly represent the conflict between the
Emma Nevada and Silver Monument claims; and, in that connection,
affiant Holland alleges that the Silver Monument survey, ‘‘as made,
covers a large portion of the Emma Nﬁvada, lode as marked and staked
upon the ground.”

Upon the expiration of the period of publication Jewett tendered
the purchase price for the land embraced in his application and
applied to make entry. The local officers refused to permit entry to
be made and rejected the tender, because of the pending protest and
the allegations therein contained of protestant’s ownership of the land
concerned under patent from the United States. Upon appeal by the
applicant, Jewett, from the action of the local officers, the latter for-
warded the record to your office, August 18, 1802, and recommended
that, if it should be found to be the fact that the Silver Monument
covers the patented Emma Nevada claim as staked upon the ground,
the application for patent to the former be rejected.

By decision of April 22, 1903, your office found, among other
things, in substance, as follows: That by the official survey of the
Emma Nevada, approved September 2, 1886, the locus of the claim is
fixed in the W, § of Sec. 7, T. 9 S., R. 78 W., 6th P. M., and the
southwest corner of said section is stated to bear from corner No. 1
(the southwest corner) of the claim, S., 23° 27 W., 2320.2 feet; that
in the published and posted notices of the application for patent the
* length of said bearing or tie line was given as 2839.2 feet; that in the
patent issued for the claim the designation of the locus of the latter is
identical with that contained in the approved field notes of survey;
that by the field notes of survey (approved April 21, 1902) of the Sil-
ver Monunlent claim the southwest corner of said section 7 is stated
to bear S., 51° 49 35" W., 2424 feet, from' corner No. 1 (the south-
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west corner) of the claim, und the south quarter-corner of the section
to bear S., 26° 15’ K., 1673 fect, therefrom; and that, platted from
their respective connecting or tie lines, as disclosed by the official rec-
ords and as the Emma Nevada is described in the patent. the two claims
do not conflict with one another: Wherefore, citing the case of The
Mono Fraction Lode Mining Claim (31 L. D., 121) and several unre-
ported decisions to the same effect, your office reversed the action of
the local officers, dismissed the protest, and held that,-in the ahsence
of other objection, entry for the Silver Monument would be allowed.

Protestant thereupon prosecuted the pending appeal.

From certain data with the record it would appear that both course
and distance of the tie line of the Emma Nevada claim, as given in the
approved field notes of survey thereof and in the patent therefor, are
erroneous; and the question arises: If there iy in fact a variance
between the locus of that claim as indicated by the connecting or tie
line deseribed in the patent, from a corner of the claim to a corner of
the public survey, and as tixed by the location of the claim upon the
ground and its demarcation thereon by monuments referred to and
described in the patent, should the land department regard the former
or the latter designation, if either, as controlling? To support their
respective contentions with respect to it, counsel for the contending
parties have filed extensive briefs,

The general rule respecting discrepancies between courses and dis-
tances and the monuments mentioned in instruments of convevance,
when applied to the subject matter for the purpose of its ascertain-
ment, is discussed in a number of authorities cited in the brief of
counsel for appellant, and is sufficiently set forth in the following
extracts. i

In Tyler on Ejectment (p. 569) it is stated thus:

What iz most material and most certain in a description ghall prevail over that
which is less material and less certain. Thus, course and distance shall yield to
natural and ascertained objects, as a river, a stream, a spring, or a marked tree.
Indeed, it seemis to be a universal rule that course and distance yield to natural,
vigible and ascertained objects. Newsom r. Pryor’s Lessee, 7 Wheat., 10; Preston
v. Bowmar, 6 Wheat., 582; Jackson ». Camp, 1 Cow., 605; Doe +. Thompson, 5 Cow.,
371; Jackson v. Moore, 6 Cow., 706. )

In Preston’s Heirs ». Bowmar (6 Wheat., 580, 582; it is said by the
United States Supreme Court that—

It may be laid dewn as an universal rule, that course and distance yield to natural
and ascertained objects,

In Mclver’s Lessee 2. Walker (9 Cranch, 173, 177-8) Chief Justice
Marshall, speaking for the court, said:

It is undoubtedly the practice of surveyors, and the practice was proved in this
cause, to express in - their plats and certificates of survey, the courses which are

designated by the needle; and if nothing exists to control the call for course and
distance, the land must be bounded by the courses and distances of the patent,

°
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according to the magnetic meridian. But it is a general principle that the course and
distance must yield to natural objects called for in the patent. All lands are sup-
posed to be actually surveyed, and the intention of the grant is to convey the land
according to that actual survey; consequently if marked trees and marked corners
be found conformably to the calls of the patent, or'if water-courses be called for in
the patent, or mountains or any other natural objects, distances must be lengthened
or shortened, and courses varied =o as to conform to those objects.

The reason of the rule is, that it is the intention of the grant to convey the land
actually surveyed, and mistakes in courses or distances are more probable and more
frequent than in marked trees, mountains, rivers or other natural objects capable of
being clearly designated and accurately deseribed. '

In the case of Higueras #. United States (5 Wall., 827, 835-6) the
court adopted almost literally a part of the language of Washburn on
Real Property (2nd Ed., 673), saying:

But ordinarily surveys are so loosely made, and so liable to be inaccurate, espe-
cially when made in rough or uneven land or forests, that the courses and distances
given in the instrument are regarded as more or less uncertain, and always give
place, in questions of doubt or descrepancy, to known monuments and boundaries
referred to as identifying the land. Such monuments may be either nataral or arti-
ficial objects, such as rivers, streams, springs, stakes, marked trees, fences, or
buildings.

The principle was observed by Mr. Justice-Washington, on circuit,
in the case of McPherson 2. Foster (4 Wash. C. C., 45; Fed. Cas., No.
8,921), and is stated in the syllabus as follows:

There is no principle of land law more firmly settled in this, and probably most of
the states, in respect to country lands than this: that where the calls of a deed or
other instrument are for natural, or well known artificial objects, both course and
distance, when inconsistent with such calls, must give way and be disregarded.

The Supreme Court of California, in the case of Adair ». White ¢
al. (85 Cal., 313; 24 Pac. Rep., 663, 664), determining the location of
the southern boundary line of the Rancho Santa Paula y Staticoy,
under a patent of the United States issued upon a confirmed Mexican
grant, held that a discrepaney as to course and distance given in the
patent should be disregarded, in favor of the monuments therein
called for, and said: ) :

The above is in accord with the well-settled rule that, in applying a conveyance to
the tract of land described in it, course and distance must yield to natural objects or
monuments called for. Such monuments are more certain and less liable t¢ mistake
or error than course and distance, and therefore monuments, as more certain, pre-
vail over course and distance, partaking more or less of uncertainty.

Authorities to the same general effect might he multiplied. The
prineiple is thus stated to be settled and universal, that where bound
aries of a tract are deseribed in the conveyance thereof by courses and
distances and by reference to natural objects or fixed and known arti-
ficial monuments, the latter element controls in the event of disagree-
ment between the two. No authorities to the contrary are cited by
counsel for the Silver Monument applicant (appellee here), and none
exist so far as the Department is able to ascertain.
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Counsel for appellee contends, however, that the *‘ general proposi-
tion” and decisions citéd by counsel for appellant (protestant) ** relate
to the matter of determining dorndaries, under certain conditions,” and
adds that not a single decision is cited in which it is held *“that the
locus of the initial point of a survey may be ignored, where such
4nitial point has been determined and fixed by actual survey of a tie
line connecting it with an established corner of the public surveys.”
But the brief of counsel for appellant contains a citation of and quota-
tion at some length from the decision of the Supreme Court of Colo-
rado in the case of Cullacott ¢ «/. » Cash Gold and Silver Mining Co.
(8 Colo., 179; 6 Pac. Rep., 211}, in which the same principle was
applied to a patented mining claim, the course and distance of the
connecting or tie line of which, as given in the patent, were so far
erroneous as to appear to establish the locws of the claim wholly with-
out the houndaries as they had been laid and marked upon the ground.
Within those houndaries a relocation was attempted by other parties,
upon the assumption that the ground therein embraced was not the
ground conveyed by the patent. At the trial the claim as actually
Tocated npon the ground was identified, by the monuments called for
and, also, by its outcropping lode, its discovery shaft, shaft house,
and surface improvements, as the premises described and contemplated
by the patent; and it was. therefore held that the entry thereon by
those who sought to relocate was unwarranted and unlawful.

In Lindley on Mines (2nd Xd., Vol. II, Sec. 778), upon the author-
ity of cases cited in the notes, it is said:

It may be announced as a general rule that a patent is conclusive evidence as to
" the limits of a location, and that it eannot be assailed by showing that its actual

boundaries were different from those described in the patent.

This rule is, of course, subject to the qualifications that where there is a variance
between the calls of the patent for courses and distance and the monuinents specified
therein the monuments control, where the monuments are clearly ascertained.

In Snyder on Mines (Vol. I, See. 744) the rule is stated thus:

In cases of variance between calls of patent and monuments on the ground, the
latter control. The fieid-notes of the surveyor are presumed to be made with refer-
ence to the monuments on the ground, and, when so made, of course they should
correspond; and when the patent is issued it should describe the land with refer-
ence to the field-notes of the surveyor on file. It sometiimes happens, however, that
the calls in the patent do not agree with the monuments on the ground, and when-
ever thereis adiscrepancy of this nature the monuments on the ground must prevail.
Of course this rule has reference to monuments which have always remained on the
ground since first placed there; and where it appears that they have not remained
in place, or where there is as much doubt as to where the monuments were first
located as there is whether the course is correct, it has no application.

Counsel for appellee argues, however, that in view of *‘the uniform,
carefully prepared, specific, and paramount requirements contained in
all” the official mining regulations, to the effect that a mining claim

&
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must by actual survev be tied to a corner of the public survey or
United States mineral monument, and the strict and specific instruc-
tions to surveyors on this point, with the presumption always that the
surveyor properly performs his duty, the surveyed tie line. definitely
fixing the locus of the claim, can not be disregarded. But other
requirements, as well, are prescribed in the law and official regulations.

By section 2324 of the Revised Statutes it is required, with respect
to every mining claim, that—

The location must be distinetly marked on the ground so that its boundaries can
be readily traced.

Section 2325 of the Revised Statutes provides, in part, that any
authorized locator or locators of a mining claim, who has or have
complied with the terms of the mining laws—
may file in the proper land office an application for a patent, under oath, showing
such compliance, together with a plat and field notes of the claim or claimsin com-
mon, made by or under the direction of the United States surveyor-general, showing
aceurately the boundaries of the claim or claims, which shall be distinetly marked
by monuments on the ground. S
And, among other prescribed proofs, it is therein required that the
claimant shall file a certificate of the surveyor-general— '
that the plat is correct, with such further description by such reference to natural
objects or permanent monuments as shall identify the claim, and furnish an accurate
deseription, to be incorporated in the patent.

The requirement under section 2324, above set forth, relates to the
location of the claim, and contemplates its definition and identification
on the ground during the period in which it is held under a possessory
title, simply. The precise- manner in which it shall be marked is not
specified, although the result must be that ‘its boundaries can be
readily traced.” ~But under section 2325, when proceedings for the
acquisition of patent ave initiated, the requirement is particular. Plat
and field notes of survey of the claim must accompany the application,
in which the boundaries are to be accurately shown; and at this junc-
ture the claim must “be distinctly marked by monwinents on the
ground.” Proceeding, the section requires authentication of the plat,
upon whieh in practice the claim is protracted and described by courses

“and distances, and ‘“such further description by such reference to
natural objects or peruwment momuments as shall identify the claim,
and furnish an accurate deseription, to be incorporated in the patent.”

Paragraph 34 of the mining regulations (81 L. D., 474, 479), with
respect to “‘procedure to obtain Ddtent to mineral Iandq reads in
part as follows:

The claimant is required, in the first place, to have a correct survey of his claim
made under authority of the survevor-general of the State or Territory in which the
claim lies, such survey to show with accuracy the exterior surface boundaries of the
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claim, which boundaries are required to be distinctly marked by monuments on the
ground.

By paragraph 36 thereof it is—

required in all cases that the plat and field notes of the survey of a claim must, in
addition to the reference to permanent objects in the neighborhood, describe the
locus of the claim with reference to the lines of public surveys by a line connecting
a corner of the claim with the nearest public corner of the United States surveys,
unless such claim be on unsurveyed lands at a distance of more than two miles from
such public corner, in which latter case it should be connected with a United States
mineral monument. . . . The connecting line or traverse line must be surveyed
by the deputy mineral surveyor at the time of his making the particular survey, and
be made a part thereof.

By paragraph 88 the following; among other, particulars are required
to be observed in the survey of every mining claim:

(2) The intersection of the lines of the survey with the lines of conflicting prior
surveys should be noted in the field notes and represented upon the plat.

(8) Conflicts with unsurveyed claims, where the applicant for survey does not
claim the area in conflict, should be shown by actual survey.

Paragraph 48 of the regulations provides, in part, pursuant to the
requirements of section 2825, Revised Statutes, that the claimant shall
furnish a certificate of the surveyor-general —

that the plat filed by the claiinant is correct; that the field notes of the survey, as
filed, furnish such an accurate description of the claim ag will if incorporated in a
patent serve to fully identify the premises and that such reference is made therein
to natural objects or permanent monuments as will perpetuate and fix the locus
thereof. , :

Paragraphs 143, 144, 145, 146, and 154, with respect to the ““sur-
_vey—how made,” are as follows:

143. Corners may consist of—

Pirst.—A stone at least 24 inches long set 12 inches in the ground, with a conical
mound of stone 1% feet high, 2 feet base, alongside.

Second.—A post at least 3 feet long by 4 inches square, set 18 inches in the ground
and surrounded by a substantial mound of stone or earth.

Third.—A. rock in place.

A stone should always be used for a corner when possible, and when so used the
kind should be stated. '

144. All corners must be established in a permanent and workmanlike manner,
and the corner and survey number must be neatly chiseled or scribed on the sides
facing the claim. The exact corner point must be permanently indicated on the cor-
ner. When a rock in place is used its dimensions above ground must be stated and
a cross chiseled at the exact corner point.

145. In eage the point for the corner be inaccessible or unsuitable a witness corner,
which must be marked with the letters W. C. in addition to the corner and survey
number, should be established. The witness corner should be located upon a line
-of the survey and as near as possible to the true corner, with which it must be con-
nected by course and distance. The reason why it is impossible or impracticable to
establish the true corner must always be stated in the field notes; and in running the
next course it should be stated whether the start is made from the true place for
corner or from witness corner.

3685—Vol. 33—04——7
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146. The identity of all corners should be perpetuated by takin;g courses and dis-
tances to bearing trees, rocks, and other objects, ag preseribed in the establishment
of location monuments, and when no bearings are given it should" be stated that no
bearings are available. Permanent objects should be selected for bearings whenever
possible.

154. It should be stated particularly whether the claim is upon surveyed or unsur-
veyed public lands, giving in the former case the gquarter section, township, and
range in which it is located, and the section lines should be indicated by full lines
and the quarter-section lines by dotted lines. v
- The foregoing requirements under the law and official mining regu-
lations are prineipally with respect to the designation of the locus of a
mining claim for patent purposes; and it is to be observed that for
such purposes at least two elements of description are always to be
provided: (1) by course and distance from a corner of the claim to a
corner of the public survey or to a United States mineral monument,
and the definition of the boundaries by courses and distances; and (2)
by reference to and description of the ““monuments on the ground,”
by which the ‘*boundaries are required to be distinetly marked.” It
obviously is contemplated under those requirements that the different
elements of description, whereby the Zlocus of a claim is to be fixed,
shall coincide; but it undoubtedly is true that the cases are many in
which they are at variance. With such variance always possible, the
mining claimant who disregards the foregoing requirements and fails
to mark distinctly upon the ground, before the survey of his claim,
the boundaries thereof with monuments of fixed and enduring charac-
ter, such as are contemplated under the law and official regulations, or
zealously thereafter to preserve them intact and in place as they are
described in his patent, risks the consequences of his omission. This
is the more apparent, since the probability of discrepances between
the several elements of the patent descriptions has had legislative
recognition, and the considerations for the guidance of the land depart-
ment in the determination of alleged or apparent conflicts between
mineral applications and outstanding patents are declared, in the act of
Congress, approved April 28, 1904 (33 Stat., 545), whereby section
2327 of the Revised Statutes is amended to read as follows:

The description of vein or lode claims upon surveyed lands ‘shall designate the
location of the claims with reference to the lines of the public survey, but need not
conform therewith; but where patents have been or shall be issued for claims upon
unsurveyed lands, the surveyors-general, inextending the public survey, shall adjust -
the same to the boundaries of said patented claims go as in no case to interfere with
or change the true location of such claims as they are officially established upon the
ground. Where patents have issued for mineral lands, those lands only shall be
segregated and shall be deemed to be patented which are bounded by the lines actu-
ally marked, defined, and established upon the ground by the monuments of the

official survey upon which ‘the patent grant is based, and surveyors-general in
executing subsequent patent surveys, whether upon surveyed or unsurveyed lands,
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shall be governed accordingly. The said monuments shall at all times constitute the
highest authority as to what land is patented, and in case of any conflict between
the said monuments of such patented claims and the descriptions of said claims in
the patents issued therefor the monuments on the ground shall govern, and erro-
neous or inconsistent descriptions or calls in the patent descriptions shall give way
thereto.

Counsel for appellee points out the discrepancy in the length of the
tie line of the Emma Nevada claim as given in the published notice of
the application for patent thereto and ‘as given in the patent itself; and
contends that, on the one hand, if the published notice did not eor-
rectly deseribe the Zocus of the claim the patent was issued without
authority of law and is void, and that, on the other hand, if the notice
did accurately describe the locus, the patent was properly issued and
is conclusive upon the land department, so that the latter is without
jurisdiction ‘“‘now again to determine the locus of that claim.” In
answer to the first branch of the contention it is sufficient to say, that
even if it he true (a question not here involved) that the notice, taken
as a whole, did not contain data sufficient to have indicated the situa-
tion of the claim with substantial accuracy (see Hallett and Hamburg
Lodes, 27 L. D., 104), yet, that ground alone considered, the patent
subsequently issued is voidable merely, not void, and until vacated by
appropriate judicial proceedings is of full force and eflect (see Smelt-
ing Co. ». Kemp, 104 U. S., 636, 644-8). So far as the second branch
of the contention is concerned, the decisions of the courts and of the
Department unquestionably are to the effect that when patent once
issues the land therein embraced passes beyond the jurisdiction and
control of the land department; but, obviously, they do not question
the latter’s right to determine, at least in the first instance, what public
lands have heen patented and what remain subject to its jurisdiction
and control.

Counsel for appellee further contends that the failure of appellant
to file an adverse claim, under sections 2325 and 2326, Revised Stat-
utes, during the period of publication of notice of the Silver Monument
application constituted a waiver of any claim she might have had to -
the land involved and a forfeiture of all right now to be heard on the
question of ownership. But the mining laws are in themselves too
plain and are too well understood to require argument or citation of
authotities to show that an adverse claim is the appropriate recourse of
one claiming under a possessory title only, against a valid application
for patent to land subject to appropriation under those laws, and that
the provisions referred to have no relation to or bearing upon the
question of the effect and scope of a patent.

The Mono Fraction case, supra, does not hold the descriptions, in
mineral patents, by courses and distances to prevail over those by ref-
erence to natural objects or permanent monuments, or vice versa, but
that while such patents remain outstanding the land department may
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not ““ deal with lands included within the descriptions contained in the
patents as unpatented lands” and “‘is without the jurisdiction or
authority to correct any mistakes that may have been made in the
surveys.” Inasmuch as the question presented in that case is again
presented in the similar case of Drogheda and West Monroe Exten-
sion Lode Claims, decided by the Department August 30, 1902 (unre-
ported), now pending on motion for review, and the facts of each case
differ from those of the case at bar, no discussion with respect to the
Mono Fraction case will be here indulged.

The patent heve in question (a duly certified copy of which, prepared
in your office, is with the record now before the Department) defines
the position and boundaries of the Emma Nevada claim by course and
distance from a corner of the claim to a corner of the public survey
and in like manner from corner to corner of the claim, by reference
to and description of monuments as marking its corners on the ground,
and by designation of points of intersection of boundary lines of other
surveyed claims; the represented relative positions on the ground of
the Emma Nevada and surveyed intersecting and adjoining claims
appearing on a plat attached to and made part thereof. The claim is
stated therein to embrace a portion of Sec. 7, T. 9 S., R. 78 W., 6th
P. M. The monuments are described as follows: ‘‘at corner No. 1, a
granite stone, 24 x 12 x 6 inches, marked 1-4348, in mound of stones;”
at “‘corner No. 2, a granite stone, 28 x 10 x 6 inches, marked 2 x 4348,
in mound of stones;” at ‘“‘corner No. 3, a granite stone, 40 x 10 x4
inches, marked 8 x 4348, in mound of stones;” and at ** corner No. 4, a,
granite stone, 27 x 10 x 10 inches, marked 4 x 4348, in mound of stones.”
The stone described as marking corner No. 3 is further stated to be
“situate on line 4-17 of adjoining *‘survey No. 2929 [Tola lode claim],
the same heing line 2-3 of survey No. 29928, the Tip-Top lode claim.”

Whilst it is not specifically admitted by or on bebalf of appellee
that the Silver Monument and Emma Nevada claims actually conflict
with one another as laid upon the ground, yet by the allegations of
Holland and those contained in the protest, and by some of the plats
filed in the case, that situation would appear and is not disputed; and,
indeed, the argument of appellee’s counsel proceeds upon this assump-
tion. This, however, is one of the questions of fact presented in the
case, among which are those respecting the situation of the Emma
Nevada claim as actually surveyed for patent, and as at present
claimed and bounded, the existence on the ground of the monuments
described in the patent, the definite and substantial character of such
monuments as contemplated by the law and official regulations, the
existence of any other visible evidences of the actual position of the
claim, and, if ascertained, the true course and distance of its tie line,
These questions remain to be determined, as far as may be, inasmuch
as, under the provisions of the act above given, the land department
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should regard as constituting the patented eclaim, and should not
receive further application for patent to, the tract of Jand embraced
in the survey and ‘‘bounded by the lines actually marked, defined,
and established on the ground” by monuments substantially within
the requirements under the law and official regulations and corre-
sponding to the description thereof in the patent, if such there be. If
the land is in fact so defined and any portion thereof is embraced in
the Silver Monument application, the latter, to the extent of such
conflict, must be rejected.

The record is therefore returned to your office, with directions that
a hearing be ordered before the local officers, in the usual manner,
upon application therefor by appellant within a time to be fixed by
your office, at which full opportunity will be afforded both parties to
submit such evidence as they may have touching the before-mentioned
questions, as to the relative actual situations of the claims and as to
the identity of the patented claim. If the hearing shall be had, the
case will be regularly adjudicated according to the showing there made,
agreeably to the views hereinabove expressed; otherwise, in the
absence of an application for such hearing, the Silver Monument
application will be allowed to proceed, provided no other or further
objection appears.

The decision of your office is modified accordingly.

SWAMP LANDS—CONFIRMATION—ACT OF MARCH 12, 1860.
STATE OF OREGON ET AL. ». FRAKES.

Lands which have been finally adjudged by the land department to be of the char-
acter granted to the State by the act of March 12, 1860, and to have passed to
" the State under said grant, are not thereafter subject to other disposition.
Departmental decision of March 16, 1903, in case of Morrow ef al. ». State of Oregon
et al., 32 L. D., 54, modified.

Acting Secretary Ryan to the Commissioner of the General Land
(F. L. C) Office, July 12, 1904, J. R. W)

The State of Oregonand Warner Valley Stock Company, its grantee,
appealed from your office decision of March 31, 1904, rejecting the
swamp land claim to the NE. } of Sec. 8, T. 40 S., R. 24 E., W. M.,
Lakeview, Oregon, covered by Lewis N. Frakes’s pre-emption entry.

This tract is included among those subject of the decision in Mor-
row et al. ». State of Oregon (32 L. D., 54), which determined them
to be ““swamp lands subject at times to be entirely overflowed and at
all seasons were thereby rendered unfit for cultivation,” March 12,
1860, granted to the State by the act of that date (12 Stat., 3). The
land was surveyed in 1887, was claimed by the State in its swamp
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land list 61, presented in December, 1888. Frakes’s declaratory state-
ment was filed March 12, 1889, and the receipt issued him thereon was
noted *‘subject to the claim of State under the swamp land claim.”
Before the survey the State had, in 1883 and 1884, claimed to own and
had sold and conveyed the lands, as was shown in the record in Mor-
row ». Oregon (32 L. D., 265, 266), so that Frakes’s claim by filing
his declaratory statement was not only last in time, but was five or six
yvears after the State claimed to own and had for value sold and con-
veyed the land as inuring to it under the act of March 12, 1860. The
history of the long controversy concerning these lands is further set
out in Morrow et al. 2. Oregon (28 L. D., 390; 32 L.. D., 54, and ib.,
265), and is referred to without repetition here. In disposing of the
main controversy as to the general character of the lands the record
hefore the Department included the pre-emption of Amos Boyd, upon
which his heirs, July 16, 1895, made final proof and received final
certificate, prior to the order of May 13, 1899 (28 L. D., 390, 395),
for a hearing. Respecting the land involved in Boyd’s entry, it was
held (32 L. D., 64):

This peffection of the entry constitutes a sale and disposal of the lands embraced

therein . . . . and being made under a law . . . . enacted prior to March 12, 1860,
and also made prior to the confirmation of title in the State under the swamp land
act . . . . the lands embraced in such entry are excluded from that grant and the

entry should be passed to patent if it be otherwise regular. If any other pre-emp-
‘tion entries shall be regularly perfected prior to the issuance of patent to the State,
the lands covered by such entries will likewise be excluded from the grant to the

State.

Under the last sentence above quoted, Frakes gave notice, April 7,
1908, of intention to offer final proof. The Warner Valley Stock Com-
pany filed a protest against submission or acceptance of the proof,
alleging the swamp character of the land in 1860, that it is now owner
of it by grant of the State, and that the pre-emptor was given ample
opportunity to submit proof at the hearing in Morrow 2. Oregon,
ordered May 13, 1899 (28 1. D., 895). 'The local office, September 21,
1903, dismissed the protest, accepted the final proof, and issued tinal
certificate. March 31, 1904, upon appeal by the Live Stock Company,
your office affirmed that action. '

The question presented is: When does the title of the State become
“confirmed” within the meaning of the act, so that its right is estab-
lished to receive legal title by issue of a patent? This must be deter-
mined by the character and terms of the grant. That the swamp land
grant was a grant of title in presenti, as of the date of the act, of all
lands then of that character, has been so clearly and unvaryingly held
as not to require citation of authority. But such grant being inde-
terminate as to the description and identification of the particular lands
it was provided that lands disposed of pursuant to any law theretofore
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enacted, prior to confirmation of the title under this act, should be
excepted from its operation. _

In Arant ». State of Oregon (1 L. D., 515; adhered to in 2 L. D.,
641), it was held that:

The confirmation to be made was the adjudication and approval to the State by
the Secretary of the Interior of lands found to be swamp in the manner provided by

. the act of 1850.

In the case of Crowley v. State of Oregon, the Secretary of the Interior beld that
the proviso of the act of 1860 was not intended to continue the disposal under gen-
eral laws of land found to be swamp, or to dispose of lands in the face of an asserted
and undetermined claim of the State, and the Secretary expressly declared that ¢ to
this extent only is it here intended to construe this proviso.”

The act that is indicated and intended by the statutes as a disposal
or sale of public land is thus defined, respecting the school land grant,
in Ham 2. State of Missouri (18 How., 126, 133):

The language and plain import of the 6th section of the act of the 3d of March,
1820, confer a clear and positive and unconditional donation of the sixteenth section
in every township; and, when these have been sold or otherwise disposed of, other
and equivalent lands are granted. Sale, necessarily signifying a Jegal sale by a com-
petent authority, is a disposition, final and irrevocable, of the land.

It is that final and irrevocable act by which the right of a person,
purchaser, or grantee, attaches, and the equitable right becomes com-
plete to receive the legal title by a patent or other appropriate mode
of transfer. Until that act the land is not disposed of, and in absence
of any provision saving or preferring any particular inchoate equity,
as that of a settler, disposal by Congress is absolute to the displacing
of inchoate rights (Yosemite case, 15 Wall., 77), and as between two
claimants the one prior in time prevails as prior in right.

These principles were upheld in the decision of Morrow ¢ al. .
Oregon ef al., as shown by the extract above quoted. Both of these
claimants were parties to that controversy. The result of it was that
the character of this tract was then by that decision adjudged to be
such as passed by the grant, and it was identifled as land which passed
thereby, unless before that time disposed of. It was error of that
decision to say that—

If any other pre-emption entries shail be in future regularly perfected prior to
issuance of patent to the State, the lands covered by such entries will likewise be
excluded from the grant to the State.

Haying then finally ascertained and identified the character of this
particular tract to be such that it passed by the grant March 12, 1860,
the power of the land department to make disposal of the land subse-
quently to another than the State was gone. Some time might be
required to eliminate and perfect the list and draw and issue patent
therefor, but the right of the State became perfect. All that remained
to be performed were the ministerial acts necessary to passing of legal
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“title. In Railroad Company ». Smith (9 Wall., 95, 100), the court held
that—
though the States might be embarrassed in the assertion of this right by the delay

or failure of the Secretary to ascertain and make out-lists of these lands, the right of
the States to them could not be defeated by that delay.

The whole question is fully reviewed by the court in Wright ».
Roseberry (121 U. S., 488), in a case arising under a statute differing
as to the mode of identification of the granted land, but the principle
is adhered to that, upon identification of what lands were swamp and
granted, the right of the State is fixed and no subsequent act of the
land department can divest it. It follows necessarily that the accept-
ance of Frakes’s final proof and issue of final certificate to him after
identification of the land as swamp, March 12, 1860, by the decision of
March 16, 1903, was without authority of law and in violation of the
grant. :

No doubt the jurisdiction of the land department continues until
title is passed to correct its identification of the land as swamp. But
that question is not presented in the case. The land was identified by
the decision of March 16, 1903, to be swamp and such as passed by the
grant. The accuracy of that identification is not now assailed or
brought into question. Had the decision provided that *‘ If any other
pre-emption entries Aave been regularly perfected the lands covered by
such entries will likewise be excluded from the grant to the State,” it
would have been accurate, but in so far as it appears to authorize dis-
posal of any of such lands after their identification as swamp, it clearly
violates the right arising from the grant and exceeds the power of the
land department.

The decision of March 16, 1903 (832 L. D., 54), is modified accord-
ingly, the decisions of your office and the local office are reversed,
Frakes’s final certlhcate will be canceled and his final ploof rejected.

ARID LAND—WITHDRAWAL—ACT OF JUNE 17, 1902.
INSTRUCTIONS.

Congress having by the act of June 17, 1902, expressly provided that lands suscepti-
' ble of irrigation under projects contemplated under said act shall be withdrawn
from entry ““except under the homestead laws,” the Secretary of the Interior
has no power to withhold such lands from disposition under the homestead laws
pending sufficient progress in the construction of the works to assure a <ufH01ency

of water for the irrigation ot the land.

Acting Secretary Ryan to the Diveclor of the Geological Survey,
(F. L. C) July 12, 1904. (E. F. B)

Your letter of May 4, 1904, recommending that all the public lands
under the Shoshone irrigation project, in the State of Wyoming, be
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absolutely withdrawn from entry of every character, has been consid-
ered with a letter from Hon, F. W. Mondell on the same subject.

" The lands in question are embraced in a list of selections approved
to the State of Wyoming under the act.of August 18, 1894 (28 Stat.,
372, 492), known as the Carey Act, and are also within the limits of a
withdrawal made under the act of June 17, 1902 (32 Stat., 388), pro-
viding for the reclamation of arid lands. In view of the fact that these
lands will be susceptible of reclamation from the irrigation works
which it is contemplated will be constructed by the United States
under the reclamation act, the State of Wyoming proposes to surren-
der all its right, title, and interest acquired under its contract for the
reclamation of these lands, entered into with the Secretary of the
Interior by authority of the Carey Act, and has tendered to the United
States a relinquishment of its right, title, and interest in and to said
lands, upon condition that the United States will undertake the
reclamation of them under the act of June 17, 1902.

Assuming that upon the acceptance of the relinquishment of the
State the withdrawal made under the reclamation act will become
effective immediately as to such lands, and that they will be subject to
homestead entry under the provisions of that act, you call attention to
certain conditions that in your opinion make it imperative that these
lands be withdrawn from entry of every character whatever, as a
matter of public policy and in the interest of sound administration.

The conditions to which you call attention are, that extensive efforts
are being made by interested parties to bring settlers to these lands as
soon as they are open to entry, because of the faverable location of
this project; that it is presumed each settler will enter one hundred
and sixty acres, although it is certain that the limit of area per entry
will be restricted in nearly all cases to eighty acres and in some cases
less; that as it will require two years or more to complete the prelimi-
nary work and bring construction to such a stage that water can he
furnished for irrigation, and as it will be impossible for the settler to
live on the land in the meantime, it will result in great distress where
the settler attempts to reside on the land and otherwise comply with
the law, and will tend to induce speculation on the part of those entry-
men who make no effort to live on the land, but merely rely on their
entries to preserve their rights. To avoid the evil consequence that
must inevitably result from the allowance of entries upon these lands
in advance of sufficient progress in the construction of the works to
reasonably assure a sufficiency of water for the irrigation of the land,
you recommend that the land shall be withheld from entry of every
character, and you express the opinion that such withdrawal can be
nmade by the Secretary of the Interior under his general power and
authority of supervision over the public lands.

The conditions described in your letter exist to a greater or less
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extent as to all lands under every irrigation projeet that has been
approved for construction under the reclamation act. It can not be
questioned that great confusion and dissatisfaction must necessarily
result from the indiscriminate allowance of homestead entries for lands
lying under these various projects, and that it would be in the interest
of sound administration—if the executive branch of the government
had such power—to withhold from entry of every character all such
lands until sufficient progress has been made in the construction of the
works to assure the Secretary that water for the irrigation of the
lands can be had within a reasonable time. But the act of June 17,
1902, under authority of which these works are to be constructed, has
expressly provided for a withdrawal of lands thereunder, fixing its
extent and condition, which prohibits the withdrawal from homestead
entry of the lands that may be susceptible of irrigation from such
works.

The Secretary of the Interior has no arbitrary power to reserve
lands or to withhold them from the operation of the general land
laws. By virtue of his supervisory power and authority in the dis-
posal and control of the public lands, he may from time to time
reserve from sale and set apart portions of the public domain for pub-
lic uses as the exigencies of the public service may require. Grisar
». McDowell (6 Wall., 363). And where he entertains a doubt as to
the extent and operation of a grant, he may withdraw lands from
entry in order that the rights of the grantee might not be impaired,
although it was not contemplated by the act, as was done in the case
of the grant té improve the navigation of the Des Moines river
(Wolsey ». Chapman, 101 U. 8., 755), and, in the absence of statutory
denial, may withdraw lands for the purpose of effectuating the proper
adjustment of grants to railroad companies (Buttz ». Northern Pacific
Railroad Company, 119 U. S., 55), although the order covered more
land than was in the grant. Spencer ». McDougal (159 U. S., 62).
He may also withhold lands from entry temporarily as an inherent
power under his authority to regulate the time, place, and manner of
making entries of the public lands, so that all persons duly qualified
" may have equal advantages in acquiring rights to public lands. Such
action can be taken, however, only as a means to accomplish some end
in the performance of a duty enjoined upon the Secretary in matters
affecting the public lands and with reference solely to such object.
But if the duty to be performed has been specifically provided for by
a particular act, he must look to that act for his power, and he can
not in the exercise of the general power and authority confided to him
in his supervision over the public lands infringe any limiting provi-
sion of the particular act. If the legislature has in such act provided
for a withdrawal expressing and directing the extent and condition of
such withdrawal, ““it must be taken to have been exhaustively
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expressed, and that direction implies that no other should be made.”
Northérn Pacific Railroad Company «. Miller (7 L. D., 100, 112);
same o, Jennie Davis (19 L. D., 87). The decisions of the Depart-
ment in the cases cited were referred to with approval by the supreme
court in Southern Pacific Railroad Company ». Bell (183 U. S., 675),
in which the same principle was involved. See also Hewitt ».
Schultze (180 U. S., 139).

Your office was advised by letter of February 11, 1903 (32 L. D., 6),
as to the extent and condition of the withdrawals authorized by the
act of June 17, 1902. It was there stated that there is nothing in the
act that prohibits a general withdrawal by the Secretary of the Interior
of all lands in any particular locality for the purpose of having an
examination made with a view to determine whether an irrigation
project is practicable. Such a withdrawal is evidently contemplated
by the act, and in order to make it effective it must be an absolute
withdrawal from entry of every character of all lands, whether they
may be needed for construction or may be susceptible of irrigation
from the works. When the examination has been made and the Sec-
retary determines that the project is practicable, his duty is expressly
prescribed by the act. He is directed to withdraw from public entry
the lands that may be required for the construction and operation of
the works, and to restore to public entry any of the lands so withdrawn

- when in his judgment such lands are not required for the purposes of
the act. He is also authorized ‘‘to withdraw from entry, except
under the homestead laws, any public lands helieved to be susceptible
of irrigation from said works.”

The feasibility of the Shoshone project has been determined and
authority has been given to carry into effect the provisions of the act.
The direction of the statute is that the lands that may be susceptible
of irrigation shall be withdrawn from entry, ** caxcept under the hoine-
stead laws.” Congress evidently had a purpose in making that excep-
tion and in limiting the power of the Secretary to suspend by
withdrawal the operation of the homestead law as to those lands.
‘Whether such limiting provision in the statute was wise is not for the
executive branch of the government to determine. An attempt to
withdraw such lands from homestead entry or to suspend such laws
for any period under the guise of the exercise of the supervisory
power and authority over the public lands would be in direct contra-
vention of the statute, and can not be justified upon any ground what-
ever. It would be the exercise of a power expressly forbidden by the
statute, and its practical effect would be to strike from the statute the
words ‘‘except under the homestead laws.”

In a letter under date of April 25, 1904, Mr. Mondell gives expres-
sion to the same views entertained by you as to the necessity of with-
holding these lands absolutely from entry of every character until the
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time when the Secretary of the Interior is authorized to fix the limit

of area per entry under the provisions of the reclamation act. He is

of the opinion that these lands should be settled upon in tracts of not

to exceed eighty acres, and that no opportunity should be given to

make entries of them in tracts of one hundred and sixty acres.

He assumes that upon the acceptance of the State’s relinquishment of -
these lands, they will be subject to the operation of the general land

laws, and in order to prevent their general disposal it will be neces-

sary to withdraw them immediately under the terms of the reclama-

- tion act.

In order to avoid any question and resulting complications that
might arise as to these lands falling within the withdrawal heretofore
made under the act of June 17, 1902, for the Shoshone project, upon
the acceptance of the State relinquishment a specific order of with-
drawal will be issued to take effect contemporaneously with the accept-
ance of the relinquishment. While there is no power to refuse a home-
steader the right to make entry of these lands, subject to the pro-
* visions, limitations, charges, and conditions of the act of June 17, 1902,
after they have been withdrawn under the provisions of said act, and
although it is not deemied advisable at this time to determine abso-
lutely the limits of area per entry for lands lying under said project,
the local officers can be instructed to notify all persons who apply to
make entry of said lands that entries will probably be limited to eighty
acres, and in some cases to a less quantity, in accordance with your
- recommendation, as was done with reference to lands lying under the
Minidoka project. They will also at the same time have their atten-
tion called to the general instructions of May 17, 1904, requiring the
local officers to notify all persons making homestead entry of lands
within the irrigable area of any project commenced or contemplated
under the provisions of the act of June 17, 1902, that they will be
required to fully comply with the requirements of the homestead law
as to residence, cultivation, and improvement, and that failure to sup-
- ply water from the irrigation works in time for use upon the land
entered will not justify a failure to comply with the law and to make
proof thereof within the time required by the statute (32 L. D., 633).
It is believed that in this way the settler can be sufficiently advised as
to the conditions he will be required to meet, if he persist in his appli-
cation to make entry, as soon as the lands are subject to such entry,
and thus in a great measure accomplish what is contemplated by your
recommendation.



DECISIONS RELATING TO THE PUBLIC LANDS. 109

FOREST RESERVE—LIEU SELECTION—NON-MINERAL A¥FIDAVIT—ACT
OF JUNE 4, 1897.

Jacos H. Coox.

Where the non-mineral affidayit filed with an application to select lands under the
exchange provisions of the act of June 4, 1897, taken as a whole, and consider-
ing all its parts, clearly shows that each of the tracts is non-mineral, is subject
to homestead entry, contains no deposit of coal, or other minerals, and is not
subject to entry under the coal or other mineral laws, the fact that in one por-
tion of the affidavit the statement that the land contains no mineral deposits is
qualified by the word ‘‘valuable,”” does not render the affidavit defective.

© Acting Secretary Ryan to the Commissioner of the General Land Office,
(F. L. C) July 13, 1904. (J. R. W),

“Jacob H. Cook appealed from your office decision of January 25,
1904, calling for further proof of the non-mineral character of the E.
% of the NW. 1 of Sec. 8, and the N. § and SW. 1 of Sec. 20, T. 24
N., R. 4 E., M. D. M., Marysville, California, embraced in his appli-
cation, number 5870, your office series, under the act.of June 4, 1897
(30 Stat., 36), in lieu of land 1*ehnqulshed to the United States in the
San Bemal dino Forest Reserve, California.

April 14, 1902, Cook presented his application and accompanying
papers at the local office. December 24, 1902, the land was tempo-
rarily withdrawn with view to its inclusion within a proposed forest
reserve, which order is yetin force. The printed form of non-mineral
affidavit used read that: i
there is not, to affiant’s knowledge, within the limits thereof, any . . . . vein or
lode of guartz or other rock in place, hearing gold, silver, cinnabar, lead, tin or cop-
per, or any dep(mt of coal; that there is not within the limits of said land, to affiant’s
knowledge, any . . placer, cement, gravel, or other valuable mineral deposit.

The blanks above indicated were filled by writing therein the word
valuable. Your office held that the affidavit when so filled was a quali-
fied one, whereas an unqualified one.is necessary, and that it is there-
fore fatally defective in substance, so that no right was acquired, but
provided that the selector may—
furnish an unqualified non-mineral affidavit, and, in the event that the withdrawal
is not made permanent, the application will be considered, otherwise the selection
will be rejected.

If the foregoing was all of the affidavit that referred to the non-
mineral character of the land, the question whether ‘“valuable” so
qualifies the non-mineral affidavit as to render it unacceptable would
be important in the present instance, because to so hold inevitably
imposes delay upon the selector until the question of including the
land in a forest reserve is determined, depriving him of his property,
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and, if the land be ultimately included in a reserve, necessitates
rejection of the selection. The affidavit, however, further states—
that each of said tracts of land is vacant, uninhabited, unoccupied, surveyed, non-
mineral and is subject to homestead entry; that the said tract of land applied for is
agricultural in character and contains no deposit of coal or other mmelals and is not
subject to entry under the coal or other mineral laws.

The affidavit taken together, considering all its parts, is unqualified
and unqualifiedly states that each of the tracts is non-mineral, is sub-
ject to homstead entry, contains no deposit of coal, or other minerals,
and is not subject to entry under the coal or other mineral laws. It
goes further, and by iteration is more emphatic than the ordinary form
in unqualifiedly asserting the non-mineral character of the land.

1t is therefore unnecessary to follow counsel into the discussion of
section 2318 of the Revised Statutes and the decisions in Deffeback ».
Hawke (115 U. S., 892, 404) and Colorado Coal Company ». United
States (123 U. 8., 807, 328), that the word *valuable,” though
omitted from the usual form of affidavit, is implied, and that use of
it only expresses what the law implied and does not weaken or qualify
the affidavit.

Your office decision is therefore reversed, and, if no other objection
exist, the selection will he approved.

'DESERT LAND ENTRY—AMENDMENT.
®

Evrrs POLLARD.

Where a desertland entryman does not include in his entry the full area allowed by
law, for the reason that there is no vacant land adjoining that entered which is
susceptible of irrigation and reclamation, he may, if adjoining land of the char-
acter subject to desert land entry thereafter becomes vacant, enlarge his original
entry so as to include therein the full area allowed by law.

Acting Secretary Ryan to the Commissioner of the General Land Offfice,
(F. L. C.) July 13, 1904. (D. C. H.)

Ella Pollard has appealed from your office decision of April 13, 1903,
rejecting her application to amend her desert land entry made October
5, 1901, for the SW. 1 of the SE. 1, and the SE. 1 of the SW. 1 of
See. 20, and the NW. 1 of the NE. 1 of Sec. 29, T. 43 N,, R. 80 W.,
Buftalo, Wyoming, so as to include therein the NW. { of Sec. 29, and
the NE. % of the NE. § of Sec. 80, in said township and range.

It appears from the record that on December 19, 1898, Frank P.
Pollard made desert land entry for the N. § of the NW. {, and the
SW. 1 of the NW. % of Sec. 29, and the NE 1 of the NE. %
"See. 30, that the ently was canceled on relinquishment February 10,
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1903, and that on the same day Ella Pollard applied to have her entry
amended as aforesaid, alleging that at the time her original entry was
made there was no vacant land adjoining that claimed by her which
could be irrigated and reclaimed, and that she has since ascertained
that there is now vacant land, desert in character, adjacent to her said
entry. The local officers transmitted Pollard’s said application to your
office on February 12, 1903, and recommended that the amendment he
allowed. Your office, by decision of April 13, 1903, rejected said
application and allowed applicant sixty days in which to furnish her
first yearly proof in support of her original entry, due in October,
1902, and in which to appeal from your action, and held that, failing
in which, Pollard’s application for amendment would stand rejected,
and her said entry would be canceled.

Pollard bas appealed to the Department.

The grounds upon which your office rejected said application are:
(1) That at the time Ella Pollard made her original entry the land
embraced in her application to amend was covered by a former exist-
ing entry and could not, therefore, whatever its character, have been
included in her said entry; and (2) that the. claim, if amended as
applied for, will be non-compact in form.

(1) While it is true that the land described in Ella Pollard’s applica-
tion to amend was, at the time her original entry was made, covered
by the entry of Frank P. Pollard, and could not, therefore, have been
included in her said entry, yet when Frank P. Pollard’s entry was
relinquished and canceled, the land embraced therein became vacant
and again subject to entry, and while Pollard’s petition technically
cannot be treated as an application to amend her said entry, vet
inasmuch as the law gives the desert land applicant the right to enter
820 acres of land and its policy is to encourage the reclamation and
improvement of lands which are desert in character, and there being
no adverse claim to the land applied for, no reason is seen why, under
the wise and liberal administration of the law, the said applicant
should not be allowed to enlarge her original entry so as to include
therein the land applied for.

(2) Although it appears from the plats filed with the record that if
the entry should be enlarged by the proposed addition, the Powder
River will flow through the entire length of the clalm it is not
believed that said river is of any controlling importance in determin-
ing the question involved, as the proof is clear that the land is desert
in character, and it further appears that the natural flow of water
from said river is not sufficient to irrigate the claim, and that in
order to secure necessary and proper artificial irrigation the water
will have to be conducted from said river a distance of two miles
from the claim.

-



112 DECISIONS RELATING TO THE PUBLIC LANDS.

In the case of Julia B. Keeler (31 L. D., 354), it is said that:

The requirement of compactness of form will be held to be complied with on
surveyed lands, when a section, or part thereof, is described by legal subdivisions
compact with each other, as nearly in the form of a technical section as the situation
of the land and its relation to other lands will admit of, although parts of two or
more sections be taken to make up the quantity or equivalent of one section.

From an examination of the record and the plat filed therewith,
together with the affidavit of the applicant accompanying the appeal,
it appears that the claim, if enlarged as aforesaid, will be as compact
in form as the situation of the said land and its relation to other adja-
cent lands capable of heing irrigated and reclaimed will admit of, and
that the rule as to compactness of form will not be violated by the
allowance of the proposed addition. As it appears from the report of .-
the local officers to your office, under date of August 5, 1903, that
Pollard had, on February 10, 1903, filed first and second years’ proof
on her entry, said entry will therefore not be canceled but will be
allowed to stand, subject to future compliance with the law. It fur-
ther appearing that the signature of the officer before whom the
affidavits in support of Pollard’s aforesaid application were sworn to
and subscribed is omitted therefrom, the said papers will be returned
for the purpose of having the signature of said officer attached thereto,
and then, if there be no objection, other than those herein specified,
Pollard will be allowed to include in her original entry the land applied
for by her. '

The decision of your office is accordingly reversed.

SOLDIERS’ ADDITIONATL HOMESTEAD CERTIFICATE—ACT OF AUGUST
18, 1894.

F. W. McRey~NoLDS.

The provision in the act of August 18, 1894, validating certain soldiers’ additional
homestead certificates therein described, applies only to such certificates in
existence at the date of the passage of the act.

Acting Secretary Ryan to the Commissioner of the General Land Office,
(F. L. C.) July 15, 1904. (V. B.)

F. W. McReynolds has filed, and the Department has considered, a
motion for review of its unreported decision of February 23, 1904,
affirming that of your office which refused to certify to him and in
his name the alleged unused portion of the certificate of additional
right of homestead entry, issued August 13, 1881, to Jonathan Tice,
for 52.20 acres, said unused portion being 12.80 acres.

No specification of errors is filed with said motion, but an elaborate
argument by counsel is presented which will be treated as a specifica-
tion, the only question involved being one of law.

The essential facts of this case are that on April 4, 1872, Tice, hav-
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ing served in the army of the United States, made homestead entry
at Tonia, Michigan, for 107.20 acres. March 12, 1879, he made an
additional homestead entry of 40 acres at Taylors Falls, Minnesota.
This last entry, being of land within the Mille Lac Indian reservation,
was canceled by order of the Secretary on May 21, 1879. October
15, 1880, on application made in behalf of Tice, a certificate of right
was issued to him for 52.80 acres. On August 7, 1882, the Secretary
ordered that the Taylors Falls entry be reinstated. September 24,
1891, the attorney of Tice, being called upon, surrendered the certifi-
cate of right theretofore issued, which had not been located, and it
was canceled. The additional entry of 40 acres was reinstated and on
October 8, 1891, patent was issued therefor.

Subsequently, McReynolds, as assignee, filed an application in your
office for a recertification to him and in his name of the unused portion
of said-certificate of additional right, which application was, as before
stated, rejected by you.

It is contended by the movant that the said certificate of right was
confirmed by the act of August 18, 1894 (28 Stat., 397), which is as
follows: :

That all soldiers’ additional homestead certificates heretofore issued under the
rules and regulations of the General Land Office . . . . shall be and are hereby
declared to be valid notwithstanding any attempted sale or transfer thereof.

The question thus presented, and this is the only one in the case,
has been before the Department in several cases and decided adversely
to the present contention, the Department holding that the act only
confirmed certificates which were in existence at the date of its passage.
As this certificate had been canceled long prior to the passage of the
act, it was held, and must be now held, that the act has no application
whatever to it. The correctness of the view of the Department is
“fully confirmed by the decision of the Supreme Court in the analogous
case of Parsonse. Venzke (164 U. S., 89, 91). That casearose under the
confirmatory provisions of section T of the act of March 3, 1891 (26
Stat., 1095), which provided—
that all entries made under the pre-emption, homegtead, desert-land, or tlmber-
culture laws, in which final proof and payment may have been made and certificates
issued and to which there are no adverse claims originating prior to final entry and
which have been sold or incumbered prior to the first day of March, eighteen hundred
and eighty-eight, and after final entry, to bona fide purchasers or incumbrancers, for
a valuable consideration, shall, unless, upon an investigation by a Government
agent, fraud on the part of a purchaser has been found, be confirmed and patented
upon presentation of satisfactory proof to the land department of such sale or
incumbrance. :

It was sought to apply the confirmatory provisions of that act to an
entry which bad been canceled before its passage. The court said, on
page 91: -

We think that statute inapplicable. It was passed long after the action of the land
department in cancelling the entry and restoring the land to the public domain, and

3685—Vol, 33—04—S8
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when there was no subsisting entry to be confirmed. The theory of the plaintiff in
error is that the act applies to all entries which had ever been made prior thereto,
whether subsisting or cancelled. But clearly it refers to only subsisting entries.

Again, on page 92, the court says: ' '

The term used in the section, ‘““confirmed,”” implies existing contracts which,
though voidable, have not been avoided, and not contracts which once existed but
have long since ceased to be. )

With the motion for review is filed the affidavit of Tice, wherein
he swears that he never authorized the surrender of the original cer-
tificate or its cancellation. This statement, in view of the record facts
in the case, will not affect the judgment of the Department.

For the reasons stated, and upon consideration of said motion and
the argument of counsel therewith, no reason is seen for disturbing
the departmental decision, and, none appearing otherwise, the motlon
for review is denied.

REGULATIONS CONCERNING THE LOCATION AND PATENTING OF COAL
LANDS IN THE DISTRICT OF ALASKA.

CIRCULAR.

DEPARTMENT OF THE INTERIOR,
GENERAL Lanp OFFICE,
Waskington, D. C., July 18, 1904.

The following instructions, ‘issued under the act of Congress ap-
proved April 28, 1904 (33 Stat., 525), entitled ““An act to amend an
act entitled ‘An act to extend the coal-land laws to the district of

“Alaska,” approved June 6, 19007 (31 Stat., 658), are for the guidance
of the Jocal officers in their administration of the law and for the
information of those concerned in its provisions.

Section-1 of said act provides, among other things—

That any person or association of persons qualified to make entry under the coal-
land laws of the United States, who shall have opened or improved a coal mine or
coal mines on any of the unsurveyed public lands of the United States in the district
of Alaska, may locate the lands upon which such mine or mines are situated, in rec-
tangular tracts containing forty, eighty, or one hundred and sixty acres, with north
and south boundary lines run according to the true meridian, by marking the four
corners thereof with permanent monuments, so that the boundaries thereof may be
readily and easily traced.

Persons or associations of persons locating coal lands in the district
of Alaska under this provision of the act are required to possess the
quahﬁca’mon% of persons or associations making entry under-the gen- -
eral coal-land laws of the United States, and the requirements in this
particular are to be found in the cgal-land circular approved July
31, 1882 [1 L. D., 687; paragraphs 80 and 31 amended, 32 L. D., 382].

The requirement of the statute with respect to the form of the tract
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sought to be entered is construed to mean that the boundary lines of
each entry must be run in cardinal directions—1i. e., due north and
south and east and west lines, by reference to a true meridian (not
magnetic) with the exception of meander lines on meanderable streams
and navigable waters forming a part of the boundary lines of a location.
Those meander lines which form part of the boundary of a claim will
be run according to the directions in the Manual of Surveying Instruc-
tions, but ofAer houndary lines will be run in true éast and west and
north and south directions, thus forming rectangles, except at inter-
sections with meandered lines.

The permanent monuments to be placed at each of the four corners
of the tract located may consist of—

First. A stone at least 24 inches long, set 12 inches in the ground,
with a conical mound of stone 1% feet high, 2 feet base, alongside.

Second. A post at least 3 feet long by 4 inches square, set 18 inches
in the ground and surrounded by a substantial mound of stone or earth.

Third. A rock in place; and, whenever possible, the identity of all
corners should be perpetuated hy taking courses and distance to bear-
ing trees, rocks or other objects, permanent objects being selected for
bearings whenever possible. :

It is further provided by the first section of the act that within one
year from the date of the passage of the act, or within one year from
making the location, the locators shall file for record in the recording
district and with the register and receiver of the land district in which
the land is located or situated, a notice containing the name or names
of the locator or locators, the date of the location, the description of
the lands located, and a reference to such natural objects or permanent
monuments as will readily identify the same. In other words, the
notice should contain a complete description in every particular of the
claim as it is marked and monumented upon the ground.

By the second section of the act the locator or his assigns is allowed
three years from the date of filing the notice prescribed in the first
section of the act within which to file an application with the local land
officers for a patent for the land claimed. It will thus be seen that
persons or associations of persons claiming coal lands in that distriet
at the date of the passage of the act have four years from location
within which to present their applications to purchase the same, and
persons or associations of persons locating thereafter have the same
period of time within which they may apply for patent; and patents
may be issued te the locators or their assigns who are citizens of the
United States. .o

Persons or associations of persons who fail to record their notices
within the time prescribed by the first section of the act, or fail to
file application for patent in the time prescribed by the second sec-
tion, will be considered as having forfeited their rights, providing a
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valid adverse right has intervened, and par ties who file after the time
preseribed do so at their own risk.

With the application for patent the claimant must file a certified
copy of the plat of survey and field notes thereof made by a United
States deputy surveyor or a United States mineral surveyor, duly
approved by the surveyor-general for the district of Alaska. Under
this clause of the act it will be allowable for the claimant, at his own
expense, to procure the making of a survey by one of the officials
mentioned without first making application to the surveyor-general,
but the survey when made is to be submitted to and approved by the
surveyor-general, and by him numbered serially.

The survey must be made in strict conformity with or be embraced
within the lines of the location as appears from the record thereof in
the recording district, and must be made in accordance with the rules
laid down in the circular relative to mining claims, approved Decem-
ber 18, 1903 [31 L. D., 453; 82 L. D., 367], and covered by paragraphs
115 to 169 thereof, so far as the same may be applicable.

Upon the presentation of an application for patent, as provided by
section 2, if no reason appears for rejecting the application, the same
will be received by the register and receiver and the claimant required
to publish a notice of such application for the period of sixty days in
a newspaper in the district of Alaska published nearest the location of
the particular lands, and the register will post a copy of such notice
in his office for the same period. When the notice is published in a
weekly newspaper, 9 consecutive insertions are necessary. When in a
daily newspaper, the notice must appear in each issue for 61 consecu-
tive issues. In both cases the first day of -issue must be excluded in
estimating the period of sixty days.

The notice so published and posted must embrace all the data given
in the notice posted upon the claim. In addition to such data, the
published notice must further indicate the locus of the claim by giv-
ing the connecting line as shown by the field notes and plat between
a corner of the claim and a United States mineral monument or a
corner of the public survey, if there is one, and fix the boundaries of
the claim by courses and distances.

At the same time the claimant will be required to cause a copy of
such notice, together with the certified copy of the official plat of sur-
vey, to be posted upon the land applied for in a conspicuous place.

The publication in the newspaper and the posting upon the land
and in the local land office must cover the same period of time.

Upon the expiration of the sixty days’ period prescribed the claim-
ant may file in the Jocal land office a sworn statement from the office
of publication, to which shall be attached a copy of the notice pub-
lished, to the effect that the notice was published for the statutory
period, giving the first and last day of such-publication, and his own
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aflidavit showing that the plat and notice aforesaid remained conspic-

uously posted upon the claim sought to be patented during said sixty

days’ period of publication, giving the dates. The register will also

file with the record a certificate showing that the notice was posted in

his office for the full period of sixty days, such certificate to state dis-
" tinctly when such posting was done and how long continued.

Thereupon, not earlier than six months after the expiration of the
period of publication, if no objections are interposed or adverse claim
filed, entry may be allowed upon payment of the price per acre speci-
fied by the act.

 The proviso to the second section of the act is as follows:

That nothing herein contained shall be so construed as to authorize entries to be
made or title to be acquired to the shore of any navigable waters within said district.

The term ‘“shore” is defined to mean the land lying between high
and low water marks of any navigable waters within said district.

Section 8 provides for the assertion, by uny person or association
of persons, of an adverse claim, and requires that such adverse claim
shall be filed during the period of posting and publication, or within
six months thereafter; that it shall be under oath and set forth the
nature and extent thereof. '

An adverse claim may be verified by the oath of the adverse claim-
ant or by the oath of any duly authorized agent or attorney in fact of
the adverse claimant cognizant of the facts stated, and, when verified

by such agent or attorney in fact, he must distinctly swear that he is
such agent or attorney in fact and accompany his affidavit by proof
thereof. The adverse claimant should set forth fully the nature and
extent of the interference or conflict by filing with his adverse claim
a plat- showing his entire claim, its relative situation or position with
the one against which he claims, and the extent of the conflict; whether
the adverse party claims as a purchaser for valuable consideration or
as a locator; if the former, a certified copy of the original location, the
original conveyance or duly certified copy thereof or an abstract of
title from the office of the proper recorder should be furnished, or, if
the transaction was a merely verbal one, he will narrate the circum-
stances attending the purchase, the date thereof and amount paid,
which facts will be supported by the affidavits of one or more witnesses,
if any were present at the time; and if he claims as a locator he must
file a duly certified copy of the location notice fromn the office of the
proper recorder and his affidavit of continued ownership.

Upon the filing of such adverse claim within the sixty days’ period
of posting and publication, or within six months thereafter, the party
who files the adverse claim will be required, under the act, within
sixty days after the filing of such adverse claim, to begin an action to
quiet title in a court of competent jurisdiction within the district of
Alaska.
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All papers filed should have indorsed upon them the precise date of
filing, and upon the filing of an adverse claim within the time pre-
scribed by the statute all proceedings on the application for patent will
be suspended, with the exception.of the completion of the publication
and posting of notice and plat and filing the necessary proof thereof,
until final adjudication of the rightsof the parties.. In case of final
judgment rendered on an adverse suit to determine the right of pos-

“session, the party entitled under the decree must, before he is allowed
to make entry, file a certified copy of the judgment.

Where such suit has been dismissed a certificate of the clerk of the
court to that effect, or a certified copy of the order of disimnissal, will
be sufficient. Where no suit has been commenced against the appli-
cation for patent within the statutory period, a certificate to that
effect by the clerk of the Territorial court having jurisdiction will be
required. '

The notice of location and the application for patent should respec-
tively, so far as practicable, in substance follow the forms prescribed
in the coal-land circular of July 31, 1882, for declaratory statement
and affidavit at time of purchase.

Section 4 provides---

That all the provisions of the coal-land laws of the United States not in conflict
with the provisions of this act shall continue and be in full force in the district of
Alaska.

A copy of the act is attached. .
Very respectfully, J. H. Frvprr,
, Acting Commissioner.
Approved:
Tros. Ryan,
Acting Secretary.

[PuBLic—No. 204; 33 Stat., 525.]

AN ACT To amend an act entitled “An aét to extend the coal-land laws to the district of Alaska,”
approved June sixth, nineteen hundred.

Be it enacted by the Senate and House of Representatives of the United States of America
in Congress assembled: That any person or association of persons qualified to make
entry under the coal-land laws of the United States, who shall have opened or
improved a coal mine or coal mines on any of the unsurveyed public lands of the
United States in the district of Alaska, may locate the lands upon which such mine
or mines are situated, in rectangular tracts containing forty, eighty, or one hundred
and sixty acres, with north and south boundary lines run according to the frue
meridian, by marking the four corners thereof with permanent monuments, so that
the boundaries thereof may be readily and easily traced. And all such locators
shall, within one year from the passage of this act, or within one year from making
such location, file for record in the recording district, and with the register and
receiver of the land district in which the lands are located or situated, a notice con-
taining the name or names of the locator or locators, the date of the location, the
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description of the lands located, and a reference to such natural objects or permanent
monurents as will readily identify the same.

‘SEc. 2. That such locator or locators, or their assigns, who are citizens of the
United States, shall receive a patent to the lands located by presenting, at any time
within three vears from the date of such notice, to the register and receiver of the
land district in which the lands so located are situated an application therefor, accom-
panied by a certified copy of a plat of survey and field notes thereof, made by a
United States deputy surveyor or a United States mineral surveyor, duly approved
by the surveyor-general for the district of Alaska, and a payment of the sum of ten
dollars per acre for the lands applied for; but no such application shall be allowed
until after the applicant has caused a notice of the presentation thereof, embracing
a description of the lands, to have been published in a newspaper in the district of
Alaska published nearest the location of the premises for a period of sixty days, and
shall have caused copies of such notice, together with a certified copy of the official
plat of survey, to have beeun kept posted in a conspicuous place upon the land applied
for and in the land office for the district in which the lands are located for a like
period, and until after he shall have furnished proof of such publication and posting,
and such other proof as is required by the coal-land laws: Provided, That nothing
herein contained shall be so construed as to authorize entries to be made or title to
be acquired to the shore of any navigable waters within said district.

Sec. 3. That during such period of posting and publication, or within six months
thereafter, any person or association of persons having or asserting any adverse
interest or claim to the tract of land or any part thereof sought to be purchased
shall file in the land office where such application is pending, under oath, an adverse
claim, setting forth the nature and extent thereof, and such adverse claimant shall,
within sixty days after the filing of such adverse claim, begin an action to quiet title
in a court of competent jurisdiction within the district of Alaska, and thereafter no
patent shall issue for such claim until the final adjudication of the rights of the
parties, and such patent shall then be issued in conformity with the final decree of
such court therein.

SEc. 4. That all the provisions of the coal-land laws of the United States not in
conflict with the provisions of this act shall continue and be in full force in the
district of Alaska. C

Approved, April 28, 1904.

INDIAN LANDS—UMATILLA RESERVATION—ACTS OF MARCII 3, 1885,
AND JULY 1, 1902.

Davis ». NELSON.

The actg of March 3, 1885, and July 1, 1902, relating to the disposition of lands in the
Umatilla Indian reservation, must be construed in pari materia, the second act
being considered as merely another section added to the first; and so construed
the amount of land which may be purchased, by one person, under either or
both of said acts is limited to *‘one hundred and sixty acres of uhtimbered lands
and an additional tract of forty acres of timbered lands,’” as provided by section
two of the act of 1885.

Acting Secretary Ryan to the Commissioner 1 the General Land Office,
(F. L. C) July 18, 1904, (V. B.)

The appeal of Christian L. Nelson from your office decision reject-
ing his application to purchase the NE. 1 of Sec. 2, T.1 N., R. 32 E.,
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La Grande land district, Oregon, is now before the Department for
consideration.

By the act of March 3, 1885 (23 Stat., 340), it was directed that
allotments be made to Indians residing within the Umatilla reserva~
tion, and that after said allotments were made as therein directed, by
section 2 of said act it. was provided as follows:

The said lands, when surveyed and appraised, shall be sold at the proper land
office of the United States, by the register thereof, at public sale, to the highest bid- -
der, at a price not less than the appraised value thereof, such sale to be advertised
in such manner as the Secretary of the Interior shall direct.

Each purchaser of any of such lands at such sale shall be entitled to purchase one
hundred and sixty acres of untimbered lands and an additional tract of forty acres
of timbered lands, and no more.

Under the provisions of said section Nelson became the purchaser at
public sale of 160 acres of land. Subsequently, by the act of July 1,
1902 (32 Stat., 780), Congress provided as follows:

That all the lands of the Umatilla Indian reservation not included within the new
boundaries of the reservation and not allotted or required for allotment to the Indians,
and which were not gold at the public sale of said lands heretofore held at the price
for which they had been appraised, and upon the conditions provided inh an act
entitled ‘‘An act providing for allotment of lands in severalty to the Indians residing
upon the Umatilla reservation, in the State of Oregon, and granting patents therefor,
and for other purposes,” shall be sold at private sale by the register of the land office
in the district within which they are situated, at not less than the appraised value
thereof, and in conformity with the provisions of said act,

Nelson has applied to make purchase of an additional 160 acres, and
against his application Dell Davis has filed a protest, which protest
was dismissed by the local officers, but has been sustained by the
decision of your office, from which action Nelson has appealed to the
Department. . . ‘

The question involved is a very simple one. The two acts of Con-
gress relate to the same subject and are to be construed <n par:
materia. The first act provides for the disposal of the lands in ques-
tion at public sale, the quantity not to exceed 200 acres to one indi-
vidual. The second act, which is clearly supplementary and comple-
mentary to the first, simply provides that the lands which have not
been disposed of at public sale may be disposed of at private sale upon
the same terms and conditions as provided for the first sale. Reading
the two acts together, and looking to the purpose of Congress, it is
obvious that the acts should be read as if the second were merely
another section of the first and provided that the remaining lands,
which were not disposed of at public sale, should be subject to private
cash entry.

The decision of your office is affirmed.
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FOREST RESERVE—LIETU SELECTION—NON-MINERAL AND NON-SALINE
AFFIDAVITS.

E. O. MILLER ET AL.

The general statements in the non-mineral affidavit filed in support of an application
to select lands under the exchange provisions of the act of June 4, 1897, that
there are not within the limits of the land any placer; cement, gravel, ‘‘or other
valuable mineral deposits,” and that the land is *‘ essentially non-mineral land,”
will not be accepted as a sufficient compliance with the requirements of the cir-
cular of November 14; 1901, relative to proof of the non-saline character of the
land.

Acting Secretary Ryan to the Commissioner of the General Land
(F. L. C) Office, July 18, 1904, (J. R. W)

~ E. O. Miller and the Mount Whitney Power Company, transferee,
appealed from your office decision of June 10, 1904, rejecting Miller’s
application, number 4964, your office series, under the act of June 4,
1897 (30 Stat., 36), to select the SE. 1 of the NE. % of Sec. 4, T. 17 8.,
R. 29 E., M.D.M., Visalia, California, in lieu of land relinquished to
the United States in the Sierra Forest Reserve, California.

February 4, 1902, Miller presented his application at the local office
and therewith filed his deed, duly recorded, January 9, 1902, relin-
quishing to the United States the SW. + of the SE. 1 of Sec. 21,
T. 19 S., R. 31 E., M.D.M., situate in the Sierra Forest Reserve, and
a duly authenticated abstract of title showing that the tract assigned
as base for the selection was patented by the United States, August 9,
1897, to George U. Wray, who conveyed it, January 6, 1902, to Miller,
who, January 9, 1902, recorded his deed conveying it- to the United
States, and that the title thereto was then free of any lien for taxes or
other incumbrances. With the application was filed proof in due
form that the land selected in lieu thereof was then vacant, unoccupied,
and non-mineral in character, but without specific proof as to its non-
saline character, as required by circular of November 14, 1901 (31
L. D.,130). September 29,1903, affidavit was made before the register
of the Jocal office, and filed in the case, that the land selected contained no
salt spring or salt deposit in any form, and was not within six miles
of any mining claim, but without any proof as to its being at that
time unoccupied, or that it was then of non-mineral character. Decem-
ber 29, 1902, the land was withdrawn from entry or other disposal
with view to its proposed inclusion within a forest reserve. Your
office held that—

there has been no concurrent showing as to the character and condition of the selected
land until the receipt of a non-mineral, non-saline and non-occupancy affidavit
executed May 27, 1904, . . . . December 29, 1902, the selected land was with-
drawn for a proposed forest reserve, and, as the selector had acquired no vested
rights in said land at that date, by reason of his failure to show its character and
condition, prior to said date, and as the land is not now available for selection by
reason of its withdrawal for the purpose mentioned, the selection cannot be
approved. '
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You will require the selector to elect within sixty days from notice hereof whether
he will abide by his selection as made, subject to the said withdrawal of the land, to
file a new selection in lieu thereof, or to appeal from this requirement; in default of
which the selection will be rejected.

The appeal insists that the original non-mineral affidavit was soffi-
cient to prove the non-saline character of the land, inasmuch as it is
stated that there were not within the limits of the land any placer,
cement, gravel, ““or other valuable mineral deposits,” and that the
land was “¢ essentially non-mineral land.”

This contention can not be sustained. While in the generic sense
salt is properly classed as a mineral, it is not one of those minerals
included or intended by the term mineral in the general laws relating
to mineral lands, and salines were not, prior to the act of January 81,
1901 (31 Stat., T45), subject to entry und%l the statutes authonzmg
disposal of mineral lands. Southwestern Mining Company (14 L. D.,

597); Salt Bluff Placer (7 L. D., 549).

The general policy of allland leglblatlon, until the act of 1901, supra,
has been to reserve all salt deposits from disposal. Salt has always
been regarded specifically, by itself, and apart from other minerals.
In the act of 1901, permitting entry of salt deposits under the mining
laws, it is still treated as a specific class by itself, as the act provides,
‘“that the same person shall not locate or enter more than one claim
bereunder,” a condition not imposed upon entry of other minerals,

The general non-mineral affidavit was framed under the general
mineral laws and long prior to the act of 1901, and has reference to
. those minerals referred to and intended by the general mining laws.
There having been no affidavit referring to or negativing existence of
salt specifically, the circular of November 14, 1901 (31 L. D., 130),
was not complied with. The case is therefore within the principle of”
the decision in Zachary T. Hedges (32 L. D., 520), and is thereby con-
trolled.

Your office decision is affirmed.

HOMESTEAD CONTEST—ACT OF JUNE 16, 1898—PRACTICE.
McDoNaLD ». QVELMAN.

In all contests against homestead entries initiated subsequent to the act of June 186,
1898, on the ground of abandonment, it must be alleged in the affidavit of con-
test that the settler’s absence from the land is not due to his employment in the
army, navy, or marine corps of the United States.

A contestee who appears specially at the hearing for the purpose of filing a motion
to dismiss the contest on the ground that the affidavit of contest does not state
facts sufficient to warrant cancellation of the entry, and excepts to the action of
the local officers in allowing the contestant to amend the affidavit, does not, by
subsequently participating in the hearing, waive or forfeit the benefit of said
motion and exception.
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Acting Seeretary Ryan to the Commissioner of the General Land Office,
(F. L. C.) July 18, 1904 (A. S.T.)

On November 7, 1899, Charles A. Ovelman made homestead entry
for the NE. 1 of Sec. 24, T. 25 N., R. 22 W., Kalispell land district,
Montana.

On December 31, 1900 Alexander McDonald filed an affidavit of
contest against said entry, charging that ‘‘Charles A. Ovelman has
wholly abandoned said entry for-more than six months last past.”

Notice was issued and personally served on the defendant, fixing
the hearing on February 9, 1901, at which time the contestant appeared,
and the defendant appeared specially, for the purpose of filing a
motion to dismiss the contest on the-ground that the affidavit of con-
test did not state facts sufficient to warrant the cancellation of the
éntry, and especially on the ground that said affidavit did not allege
that the defendant’s absence from the land was not due to his employ-
ment in the army or navy of the United States.

Thereapon the contestant asked leave to amend his affidavit of con--
test, and he was allowed to amend the same so as to charge that the
defendant had not resided on the land for more than six months next
prior to the initiation of the contest, but the local officers declined to
allow him to amend said affidavit so as to embrace the charge of non-
military service. The defendant excepted to this action of the.local
officers. The contestant filed an amended affidavit of contest, where-
upon, without passing upon the defendant’s motion to dismiss, the
local officers proceeded with the hearing, and both parties offered
testimony. The local officers found in favor of the contestant and
recommended the cancellation of the entry. The defendant appealed
to your office, insisting that the local officers erred in not sustammg hlS
motion to dismiss the contest.

On September 12, 1903, your office rendered a decision affirming the
action of the local officers and holding the entry for cancellation, and
from that decision the defendant has appealed to this Department,
claiming that your office erred in not sustaining his said motion to dis-
miss the contest.

The act of June 16, 1898 (30 Stat., 473), requires that in all contests of
homestead entries thereafter initiated, on the ground of abandonment,
it shall be alleged in the affidavit of contest that the settler’s absence
from the land is not due to his employment in the army or navy of the
United States.

In the case of Burns ». Lander (29 L. D., 484), it was held that:

The statute is mandatory, and compliance therewith can not be dispensed with by
the land department, nor can non-compliance therewith be cured by amendment
after the service of process in a contest to which the statute applies and in which no
appearance is made by the defendant.
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The statute in question clearly applies to this case, and compliance
with its requirements can not be dispensed with, nor can non-compli-
ance therewith be cured by amendment after the service of process,
the defendant having only appeared specially to object to the sufficiency
of the affidavit, because of the omission therefrom of the required
allegation.

The local officers should have sustained the motion of the defendant
and dismissed the contest. When they failed to act upon the motion
and allowed the contestant to file an amended affidavit, the defendant
reserved an exception, and he relied upon the same before your office,
and still does so in his appeal to this Department.

Your office held that the affidavit was defective hbecause of the omis-
sion therefrom of the required allegation, but that inasmuch as the
defendant by his own testimony showed that the entry in question was
made after his discharge from the army, and that his absence from the
land was not due to service in the army or navy, he thereby waived
the objection previously made to the sufficiency of the affidavit.

This Department does not concur in that ruling. The defendant
baving appeared specially and objected to the sufficiency of the affidavit,
and having excepted to the action of the local officers in permitting
the contestant to file an amended affidavit, did not waive or forfeit the
benefit of said motion and exception by subsequently participating in
the hearing.

Your said decision is therefore reversed and said contest is dismissed.

Brack Leap Lope EXTENSION.

Motion for review of departmental decision of May 5, 1904, 32 L. D.,
595, denied by Acting Secretary Ryan, July 18, 1904.

INDIAN LANDS—_ROSEBUD RESERVATION—NON-MINERAL AFFIDAVIT.
INSTRUCTIONS.

DEPARTMENT OF THE INTERIOR,
GENERAL LAND OFFICE,
Wasuixerox, D. C., July 19, 1904.
Register and Recetver, :
Chamberlain, S(mt/z Dakota.

Sirs: All persons who apply to enter lands within the former Rose-
bud reservation, under numbers assigned to them pursunant to the
proclamation of May 13, 1904, will be excused from filing the usual
non-mineral affidavit with their applications to enter, but will be
required to file that affidavit afterwards, before final certificate issues,
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You are therefore instructed to not reduire that affidavit from such
applicants at the time they apply to enter.
Very respectfully, W. A. RicHarDS,

Commesstoner.
Approved:

Tros. Ryaw, Acting Secretary.

OKLAHOMA LANDS-KIOWA, COMANCHE AND APACHE LANDS—ACT OF
JUNE 6, 1900.

WiNBORN ». BELL.

The provision in the circular of July 5, 1901, that any person who “after June 6,
1900, abandoned or relinquished’’ his homestead entry, should not be qualified
to make entry of lands ceded by the Kiowa, Comanche and Apache Indians and
opened to disposition by the act of June 6, 1900, and the proclamation of July 4,
1901, issued thereunder, was intended to apply only to the disposition of con-
flicting rights arising during the sixty-day period, and where a contest against
one who relinquished his entry subsequently to June 6, 1900, was not initiated
until after the expiration of that period, the contest must be disposed of without
reference to said circular.

In determining the qualifications of an applicant to make homestead entry under the
provisions of the act of June 6, 1900, the status of the applicant at the date of
his application must control, and if he has at such time attempted to but for any
cause failed to secure title in fee to a homestead under existing law, he is quali-
fied to make entry under the provisions of said act.

Acting Seeretary Ryan to the Commissioner of the General Land Office,
(F. L. C.) . July 20, 1904. (G. B. G.)

This is the appeal of Charlie Bell from your office decision of Octo-
ber 18, 1908, sustaining the contest of Charles A. Winborn against the
homestead entry of Bell, allowed September 14, 1901, for the N. § of
the NE. % of See. 1, T. 1 N., R. 15 W,, Lawton land district, Oklahoma.

The land in controversy is part of the ceded Kiowa, Comanche and
Apache lands, and was subject to disposition under the provisions of
the act of June 6, 1900 (31 Stat., 672, 680), and the proclamation of the
President issued thereunder on the 4th day of July, 1901 (31 L. D., 1).

The contest rests mainly upon the ground, which is confessed, that
Bell had on February 4, 1899, made an entry under the homestead
law for one hundred and sixty acres of land and relinquished the same
May 21, 1901, and it is contended that by reason of this fact he was
disqualified to make the entry in question because of a provision of
a circular of the land department, issued July 5, 1901 (31 L. D., 9),
which declared, among other things, that ‘“‘any person who has an
existing homestead entry, or who, after June 8, 1900, abandoned or
relinquished such an entry,” shall riot be qualified to make homestead
entry of these ceded lands.

The circular in question was issued merely for the information of
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those intending to register and participate in the drawing provided
for under the proclamation governing the disposal of these lands, and
while it specified who were not qualified to register and enter, it is
clear that, aside from whatever effect might be given to it in disposing
of conflicting rights arising during the sixty day period, it was not
intended to, nor can it be held to have in anywise modified the pro-
visions of law governing the disposal of these lands after the
expiration of such period. After the expiration of that period the
remaining lands were subject to disposition under the general provi-
sions of the homestead law without reference to the circular, and
inasmuch as this contest was not initiated until after the expiration of
such period, and was initiated at a time when said land might have
been entered by Bell, if he was then qualified, under such general
provisions, it is believed that it must be determined without refer-
ence to the circular. In this view, it will not be necessary to consider
whether the circular contravened a provision of the act, supra pro-
viding for the disposition of these lands: v

That any person who having attempted to but-for any cause failed to secure title
in fee to a homestead under existing laws, or who made entry under what is known
as The commuted provision of the homestead law, shall be qualified to make a home-
stead entry upon said lands.

Bell is entitled to the benefits of this provision. In the case of
James W. Lowry (26 L. D., 448), the Department in construing a
substantially similar provision in section 13 of the act of March 2, 1889
(25 Stat., 980, 1005), said:

In determining the qualifications of an applicant, the status of the applicant at the
-date of his application must control, and if he has at such time attempted to but for
.any cause failed to secure title in fee to a homestead under existing law . . . . he
is qualified to make entry under the provisions of said section.

- This case is conclusive of the question here presented. Bell had at
the date of his application to make the entry in question attempted to
and failed to secure title in fee to a homestead under existing law.
‘He was therefore a qualified homesteader, and a contestant will not be
heard to say that he comes within the inhibition of a circular applica-
ble only to a time and condition which did not exist at date of contest.

The decision appealed from is reversed, and Bell’s entry will be
held intact to await proof of his compliance with law.

SOLDIERS’ IIO)IESTEAD~SECTION 2307, REVISED STATUTES—RESIDENCE.

INSTRUCTIONS.

Where an entry made under section 2307 of the Revised Statutes was perfected prior
to the decision of the Department in the Anna Bowes case, under departmental
rulings holding that actual residence upon the land included in such entry is
unnecessary, such entry, if otherwise regular and valid, will be passed to patent
without regard to said decision and the instructions issued thereunder.
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Acting Secretary Ryan o the Commissioner of the General Land
(F. L. C.) Officey July 20, 1904. (F. W. C.,)

Your letter of May 23d last, submitting instructions under depart-
mental decision of December 7, 1903, in case of Anna Bowes (32 L. D.,
331), states that: ‘

With respect to that portion of your decision which states that the requirements
relate only to ‘“‘uncompleted entries of this class,”” the office fails to find any pro-
vision for the disposition of entries upon which final certificate has issued, but which
have not yet passed to patent. The office would be pleased to be advised whether
it is contemplated that all completed entries shall be dwpoqed of without regard to
the provisions of the enclosed circular.

Replying thereto you are advised that where an entry made under
section 2307 of the Revised Statutes has heretofore been perfected
under departmental rulings holding that actual residence upon the land
included in such an entry is unnecessary, such entry, if otherwise
regular and valid, will be passed to patent without regard to said
decision and the instructions issued thereunder.

MINING CLAIM—PATENT PROCEEDINGS—TRANSFER BY APPLICANT,

Lippia Lope Mining CraIwm.

Under paragraph 71 of the mining regulations, a transfer of an interest in a mining
claim, made by the applicant for patent therefor subsequent to the filing of the
application, will not be recognized by the land department, but entry will be
allowed and patent issued in the name of the applicant for patent, only; the title

conveyed by the patent in such case inuring by operation of law to the benefit of .

the purchaser,to the extent of the interest acquired by him, as ‘‘ the transferee
of such applicant.”

Acting Secretary Byan to the Commissioner of the General Land Office,
(F. L. C) July 20, 1904 : (F. H. B)

By departmental decision of November 17, 1902 (unreported), in the
case of Max Beckman ¢f «l. v. Frances Wagner, the protest of the
former against the latter’s application for patent to the Liddia lode
mining claim, survey No. 9254, Leadville, Colorado, land district, wus
dismissed; and it was directed that, in the absence of other or further
objection, Mrs. Wagner should be permitted to carry her patent
proceedings to completion.

January 22, 1903, Joseph Tyssowski, who 1epresented the applicant
as hér attorney in the above-mentioned case, filed in your oflice certain
papers, together with a communication by him of that date in which
he submitted certain questions, respecting the status of the case, for a
ruling by your office, and asked that, in view of the evidence submitted
by him of his interest in the claim, etc., his name be included in the
. entry and patent for the Liddia claim, as a joint owner, the basis for
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his request being disclosed by the papers therewith filed by him to be,
briefly stated, as follows: October 14,1901 (subsequent to the filing of
her application for patent), Mrs. Wagner conveyed to Mr. Tyssowski
a one-fourth interest in the claim. This conveyance is recited in the
abstract of title among the papers in question; and, in addition, the
original deed accompanies those papers. It in terms purports to
convey to Mr. Tyssowski a one-fourth interest in the claim—

and also a one quarter (1) interest in the application for patent for said ‘‘Liddia’
lode mining claim and in the right to purchase and to make entry of said mining
claim under said application for patent therefor which was filed in the United States
Land Office at Leadville, Colorado, and is now pending before the Commissioner of
the General Land Office. -

The deed is endorsed as having been filed for record, October 22,
1901, in the county of Lake, State of Colorado. It appears to have
been given in consideration of legal services rendered. At some
apparently later time (the date is not mentioned) Mrs, Wagner appears
to have been adjudged insane and committed to an asylum for insane
in the State of Iowa; and, by certificate of the clerk of the district
court of Dubuque county, Iowa, dated May 10, 1902, a guardian of
her property is shown to have been appointed. '

By letter of March 31, 1903, to the local officers, your office declined
to rule upon the questions submitted respecting the status of the pat-
ent proceedings, and denied the request of Mr. Tyssowski, that his
name be included in the final certificate of entry and the patent, on
the ground that such inclusion would he violative of the provisions of
paragraph 71 of the mining regulations (31 1. D., 474, 486) and that -
whatever interest Mr. Tyssowski may have will be fully protected by
the issuance of patent to Mrs. Wagner, inasmuch as the title thereby
conveyed will inure to his benefit to the extent of the interest acquired
under the conveyance to him from her. The local officers were there-
upon directed to permit entry to be made in Mrs. Wagner’s name, if
the proofs should be sufficient, with the view to carrying into effect
the direction contained in the departmental decision of November 17,
1902, supra.

Subsequently, and on May 21, 1903, entry (No 4985) was made in
the name of *‘ Frances Wagner, by Joseph A. Palen, duly appointed
guardian of the property of said Frances Wagner, insane.” This being
done and the case thus brought regularly before your office for exami-
nation and action thereon, Mr. Tyssowski, April 9, 1904, submitted
written request for ‘‘reconsideration and review of your said opinion
of March 31, 1903,” to the end that, should your office adhere to the
decision therein reached, an appeal might regularly be taken to the
Department. To support his request he represented to your office
that one-fourth of the purchase price of the claim had been contributed -
by him; and that the regulation contained in said paragraph 71 was
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not in force at the date of Mrs, Wagner’s application, at which time,
it is argued, no restrictions were imposed upon ‘‘assignments hy appli-
cants prior to entry,” and can only be held to apply to applications
filed after the date of its approval (July 26, 1901): Wherefore, he
requested that the final certificate of entry be amended by the insertion
therein of his name as a co-owner with Mrs. Wagner. A Dbrief of
“points presented in oral argument before” vour office accompanies
the record. In this brief Mr. Tyssowski asserts, in effect, that he
accepted the transfer from Mrs. Wagner without knowledge of the
change brought about by paragraph 71; cites departmental decision in
the case of Thomas ¢¢ af. ». Elling (25 L. D., 495) as holding that one
of several co-owners is not entitled to patent in his individual name;
and also cites departmental decision of April 4, 1904 (unreported), in
the case of Baltimore Lode Mining Claim, as authority for treating
_this as an ‘““exceptional case,” in view of the present mental condition
and consequent legal incapacity of the applicant ‘‘and the resulting
inconvenience and difficulties under which a joint owner would he
placed.”

May 10, 1904, your office, expressing recognition of the binding
foree upon it of the provisions of paragraph 71, transmitted here the
record, and, *‘ considering the special features in this case,” recom-
mended that, “‘if in the judgment of the Department meritorious,”
Mr. Tyssowski’s request be granted.

For convenient reference, the pertinent portion of paragraph 71 is
here given:

Transfers made subsequent to the filing of the application for patent will not be
considered, but entry will be allowed and patent issued in all cases in the name of
the applicant for patent, the title conveyed by the patent, of course, in each instance
inuring to the transferee of such applicant where a transfer has been made pending
the application for patent.

Mr. Tyssowski has filed a brief with the Department, which, among
other things, substantially covers the points presented before your
office. He cites a number of cases to the effect that a mining claim-
ant may transfer his possessory right or interest at will, and certain
provisions of the mining laws will recognize the right of the trans-
feree to apply for mineral patent. With respect thereto it is suffi-
cient to say that the regulation is in no wise in conflict with either,
but simply provides that the land department will not take into account
a transfer made after application for patent is filed, the justiﬁcation
therefor being therein stated.

The Baltimore case, relied upon in part (which is decisive of no par-
ticular question), is in no sense parallel to this case. Three special
features were presented in that case, not present here. There the
transferee took his title, not by conveyance from the applicant for
patent, bat under judicial sale of the applicant’s interest, levied upon,
to satisfy a judgment; that interest was purchased by the transferee
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prior to the approval of the mining regulations in which the present
paragraph 71 fivst appears; and the right of possession of a portion of
the claim concerned, involved in a suit upon an adverse claim, had
been awarded to the transferee, personally. In view of the particular
and unusual circumstances there presented, the entry (in the name of
the trausferee) was allowed to stand as made,

Mr. Tyssowski took his apparent interest by direct conveyance from
the applicant for patent, expressed in terms of the fee simple; and the
deed submitted by him as the original is shown to have heen duly
recorded. If patent shall be issued, in the name of the applicant, and
recorded, the local records upon which both deed and patent are spread
will disclose the claimed title of Mr. Tyssowski; and the title conveyed
by the patent will inure by operation of law to his benefit, to the -
extent of such interest as he may have acquired, as ““ the transferce of
such applicant.” It is further to be observed that the conveyance to
him was made nearly three months after the approval of the regu-
lation in question, and he c¢ould not be heard to plead ignorance of
the latter, were that material.  Whatever objection might be urged
against the observance of the regulation in cases of fransfers made
prior to its approval and promulgation, the date of the application for
patent would not affect the question as to whether the application of
the regulation would be retroactive; and this case falls squarely within
its contemplation.

The recitals in the deed, with respect to an *‘interest in the applica-
tion for patent,” ete., do not enlarge any right aequired by Mr. Tys-
sowski by the conveyance to him of an interest in the land itself, and
are to be treated as surplusage.

The Thomas-Elling case does not have even a remote application to
the situation here presented. There Elling, one of several alleged co-
owners, filed an application for mineral patent, omitting therefrom
the names of those alleged to be then co-claimants with him; and in
the course of its opinion the Department remarked:

If Elling be not the sole owner, it follows that he is not entitled to patent in hlS
individual name.

The Department is unable to concur in your recommendation; and
the request of Mr. Tyssowski, that his name be included in the entry
and patent, is denied.

FFORT SIIERM AN MILITARY RESERVATION—ACTS OF JULY 5, 1884, AND
JULY 17, 1902.

INSTRUCTIONS.

Congress having by the act of July 5, 1884, provided for the disposal of lands in
abandoned military reservations, the Secretary of the Interior is without author-
ity to dispose of such lands in any other manner, or to segregate them for useas
a reservoir site in connection with an irrigation project under the act of June 17,
1902.
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A'ctz'ng‘ Secretary Byan to the Divector of the Geological Swrvey, July
(F. L. C) 20, 1904, (E. F. B.)

The Department is in receipt of your letter of June 27, 1904, com-
municating a request from the distriet engineer for Washington, that
the Fort Sherman military reserve, in the State of Idaho, be with-
drawn as a reservoir site in connection with the Big Bend project in
the State of Washington.

You call attention to the fact that preparations are being made for
the disposal of the lands of said reservation, which has been abandoned
for military purposes, and you submit the question, whether it is com-
petent for the Secretary of the Interior to segregate the lands within
said reservation for reservoir purposes under the act of June 17, 1902,

The Fort Sherman abandoned military reservation, contuining 591.35
acres of land upon which are fifty-seven buildings, was turned over to
this Department October 5, 1900, to be disposed of under the provi-

sions of the act of July 5, 1884 (23 Stat., 103), for the disposal of
abandoned and useless military reservations. The direction contained
in that act, as to the manner in which such lands shall be disposed of,
i3 a prohibition against the disposal of them in any other manner.
Hence, it is not competent for the Secretary of the Interior to segre-
gate these lands for the purposes contemplated by your letter, or to
dispose of them in any other manner except as provided by the statute.

Upon the request of ‘the Senators from the State of Washington all
action looking to the disposal of these lands was temporarily withheld,
in view of contemplated legislation converting said reservation into a
National Soldiers” Home. Upon the withdrawal of that request, the
Commissioner of the General Land Office was by letter of February
12, 1904, directed to take the necessary steps for the disposal of the
reservation under the act of July 5, 1884, both as to the lands and the
buildings, but the appraisement has not yet been submitted to the
Department for approval.

The uct of April 28, 1904 (33 Stat., 452, 485), contains a provision as
follows:

That the Secretary of the Interior is hereby authorized, in his discretion, to set
apart from the Fort Sherman abandoned military reservation in the State of Idaho,
twenty acres of land on the southeast corner thereof, immediately west of the depot
grounds, extending forty rods along the lake front and eighty rods back, and the
same is hereby granted and donated to the town of Coeur d’Alene, in the State of

" Idaho, for the use of said municipality as a public park, and which shall be used for
such purpose exclusively. The title of said land so detached is hereby vested in
the town of Coeur d’Alene for the purposes above specified.

No action has been taken under this provision of law.

There is no reason why these lands may not be temporarily withheld
from disposal under said act of 1884 to await Congressional action, if
it be apparent that they will be required for public use in connection
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with any project, and that if disposed of, the Secretary of the Interior
would necessarily be compelled, under the authority conferred by the
act of June 17, 1902, to re-acquire the title for the United States by
purchase or condemnation. In such case it is evident that the with-
holding of these lands from disposition to await the action of Congress
would be in pursuance of the public good and in the interest of sound
and prudent administration.

But it does rot appear from anything contained in your letter that
the use of the lands within said reservation is essential to the prac-
tical operation of the contemplated project, and upon such indefinite
showing it is not deemed advisable at present to give to the Com-
missioner any further direction with reference to said reservation,
inasmuch as the lands can not be disposed of until the approval of
the appraisement by the Department. When that is submitted for
approval, action thereon will be withheld until the reclamation service
has been given opportunity to make a fnll examination and report as
to the necessity for the use of said lands in connection with said
project, and the extent thereof. You will cause the examination and
report to be made, and submit the same to the Department, with your
recommendation thereon, as soon as practicable.

MINING CLATM—TATENT PROCEEDINGS—PENDING ADVERSE SUIT.

Rixg ». Moxtana Loax axp Reavry Co.

The principle, that where an application for mineral patent can not, by reason of a

pending suit in court based upon an adverse.claim or of a pending protest hefore

. the land department, be prosecuted to completion by making payment and
entry for the land involved, and no opportunity has been afforded therefor, the
applicant can not be charged with laches and held to have waived and lost the
rights acquired under his application, can be invoked only where the barrier
interposed to entry is such as the applicant can not himself remove, or of right.
cause to be removed.

The pending suit in court must be such as the statute contemplates, brought and
maintained *to determine the question of the right of possession,’” and, during
its pendency, have for its end the decision of a controverted question thereof
between the parties thereto.

Acting Secretary Ryan to the Commissioner of the General Land Office,
(F. L. C)) 4 July 22, 1904. (F. H. B.)

October 29, 1898, the Montana Loan and Realty Company filed
application for patent to the Golden Rule placer mining claim, survey
No. 5418, Helena, Montana. During the period of publication E. W.
Kemper ¢t @f., claimants of the Belleview placer mining claim, filed
an adverse claim, upon which suit in court was seasonably instituted
and remained pending until September 27, 1901, when it was dismissed
upon stipulation between the parties.
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November 9, 1901, Eugene Ring, Jr., filed protest against the appli-
cation, in which it is alleged, in substance and effect, that for two years
then last past the applicant had failed to make the required annual
expenditures (See. 2324, R. 8.), in labor or improvements, upon the
Golden Rule claim, and that on or about September 24, 1901, protest-
ant and five others made relocation of the ground therein embraced.

November 27, 1901, the local officers dismissed the protest, under
the authority of departmental decision in the case of The Marburg
Lode Mining Claim (30 L. D., 202), substantially for the reason that
the Montana company, applicant for patent, had been prevented, by

- the pendency of the suit in court based upon the adverse c¢laim, from
making payment and entry prior to September 27, 1901, the date of
the dismissal of that suwit. By decision of August 30, 1902, vour
office, upon appeal by protestant, sustained the action of the local
officers; and, upon further appeal by protestant, your decision was
affirmed by departmental decision of January 22, 1903 (unreported).

-Protestant has since filed his corroborated affidavit, in which it is
alleged, among other things not material here, in substance, that the
stipulation to dismiss, in which the parties to the suit in question
joined, was placed in the hands of the defendant in said suit {(the
Montana company) on or before February 16, 1899, and by it held in
abeyance, so that the suit was not dismissed until September 27,
1901; and protestant asks that a hearing be ordered. Upon receipt
and consideration of the affidavit and application, the Department,
November 20, 1903, returned the record and directed vour office to
call upon the Montana company to make, within thirty days from
receipt of notice, such showing as it might desire in explanation of
its failure seasonably to file the stipulation in question, if the facts he
as alleged by protestant, or in contradiction of protestant’s allega-
tions; and, upon receipt of such showing, or otherwise at the expira-
tion of the time allowed therefor, to retransmit to the Department,
for its further action, all the papers in the case.

With its report of compliance with the directions of the Depart-
ment, your office now resubmits the record, accompanied by two affi-
davits filed on behalf of the company in response to the departmental
requirement aforesaid. In these affidavits, taken together, one by the
attorney for the company since February I, 1900, and the other by the
agent inactive charge of the property, it is stated, among other things,
in substance and effect, as follows:

That it is not true that the stipulation to dismiss the aforesaid suit
was placed in the hands of the defendant company on or before Feb-
ruary 16, 1899, or was held in abeyance by it for any time whatever;
that shortly after the institution of said suit the parties entered into
negotiations looking to a settlement of the controversy, as the result
whereof the defendant company agreed to convey, and thereupon by
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deed dated February 15, 1899, did convey, to the plaintiffs twelve and
one-half acres of the Golden Rule ¢laim, and plaintiffs agreed forth-
with to dismiss the suit, which they wholly failed and neglected to do;
that soon after said settlement the president of the company, under
whose direction the patent proceedings had becn prosecated and the
settlement effected, resigned his position and removed from the State
of Montana; that from the date of settlement of the controversy afore-
said until about September 25, 1901, affiants believed that entry for
the Golden Rule claim had been made, and for that reason did not
cause annual assessment work to be performed for the years 1899 and
1900; that some time prior to the date when the suit was dismissed,
one Dupont B. Vincent, local representative of Mary W. Vincent,
purchaser of a one-fourth interest in the twelve and one-half acres of
the Golden Rule claim above mentioned, called at the office of the
agent in charge of the Golden Rule elaim and inquired concerning the
status of the claim, and was informed that it was believed that entry
had been made therefor but that the facts would at once be ascer-
tained; that one of the affiants thereupon addressed an inquiry con-
cerning the matter to the loecal officers, and about September 25, 1901,
received advice that entry had not been made, whereupon the com-
pany’s agent aforesaid caused work upon the claim to be at once
resumed; that afiants then discovered that the aforesaid adverse suit
had not been dismissed by the plaintiffs therein, whereupon the com-
pany’s attorney aforesaid prepared a stipulation for dismissal, caused
the same to be signed without delay by plaintiffs’ counsel, filed the
same in the court in which the suit was pending, and on the next day
and at the earliest possible moment secured an order of the court dis-
missing the suit in accordance with said stipulation; that upon the
resumption at this time of work upon the claim there was found
posted thereon notice of relocation, as the *“V and R” placer claim,
by Dupont B. Vincent, Mary W. Vincent, Eugene Ring, Jr., and
others; that the fact is that said *“V and R” placer claim was located
in bad faith and in derogation of the title under which Mary W. Vin-
cent acquired her interest in the claim; that protestant, Ring, *“had
no right whatever in said premises prior to the time when he joined
said Dupont B. Vincent and Mary W. Vincent in the location of said
¢V and R’ placer claim, and that the rights of the protestant

were in no way whatever prejudiced by the failure of the defendant
company to perform annual labor upon said Golden Rule elaim dur-
ing the yvears 1899 and 1900,” but that he seeks to deprive the com-
pany of its rights upon a technicality; that the failure of the company
to perform annual labor upon the claim for the years mentioned was
due wholly to the bona fide belief entertained that entry had been
maace; that since discovery of the fact that entry had not been effected
diligent effort has been made to enter the claim, but that this end has
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been prevented, first, by the pending protest and, second, by the fact
that a former suit is yet pending between the claimants of said Belle-
view claim and claimant of the (Golden Rule, which, however, the
affiant attorney helieves was virtually settled by the settlement of
February 15, 1899, before mentioned.

It is affirmed under oath on the one side, and denied under oath on
the other, that a stipulation for the dismissal of the first-mentioned
suit in court was entered into between the parties and placed in the
hands of the defendant company on or before February 16, 1899, and
by the latter held in abevance until about September 27, 1901, when
it was filed in court and the suit on that day dismissed. So far as
this controverted question is concerned, it could not, under the uni-
form rule of the Department, be determined upon the ex parieatiidavits
submitted, but only after hearing regularly had. It would appear,
however, that this question need not at this titme be considered.

The admitted facts are, that the suit based upon the adverse claim
of Kemper ¢ a/. was compromised, on or about February 15, 1899,
and was dismissed September 27, 1901, more than two and one-half
years thereafter; that the officers of the defendant company, after the
withdrawal therefrom of the president, were ignorant of the status of
the claim, as to whether the suit had been dismissed as agreed by the
plaintiffs or whether entry for the claim had been made or attempted,
and took the first steps to ascertain the facts late in 1901,  when
prompted by the inquiry made by Dupont B. Vincent; and that notice
of relocation was found upon the claim at the time of the resumption
of work thereon, after an interval of two years, by the company.

In the Marburg case, supra, upon the authority of which the appar-
ent rights of the company under its application for patent were,
on the showing by the record as then made up, successively upheld by
the local officers, vour office, and the Department, it was held that
where an application for mineral patent can not, by reason of a'pend-
ing suit in court based upon an adverse claim or of a pending protest
before the land department, be prosecuted to completion by making
payment and entry for the land involved, and no opportunity has heen
afforded therefor, the applicant can not be charged with laches and
brought within the principle of the case of Cain ¢ «l. ». Addenda
Mining Company (29 L. D., 62), and other like cases, as having waived
and lost the rights acquirad under hisapplication. The principle rests
upon the ground that by reason of the pendency of adverse or protest -
proceedings it has been rendered impossihle, under the law and official
regulations, for the applicant to complete his patent proceedings by
making payment and entry for his claim, even if it were attempted.
But the barrier interposed to his entry must be such as the applicant
can not himself remove, or of right cause to be removed. The pend-
ing suit in court must be such as the statute contemplates, brought ‘“ to
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determine the question of the right of possession” and maintaining that
character up to the time of its final determination, and not a dead suit,
subsisting solely as a matter of record and within the power of the
defendant-applicant to cause to be dismissed. Tt must be a suit which,
during its pendency, has for its end the decision of a controverted
question of the right of possession as between the parties thereto, and
in view of which the statute requires-a stay of the proceedings in the
land department until the question shall have been settled or decided
by the court or the adverse claim waived. The applicant must rely
upon his legal rights, and may not rely upon the negligence or default
of his adversary when it is in his power to compel action favorable to
himself, If he pursues the latter course, he is not within and may
not invoke the principle of the Marburg case. '

By the admissions of the applicant company in the case at bar, the
Kemper-Montana company suit was compromised almost immediately
after its institution, and by the terms of the composition the plaintiffs
were forthwith to dismiss the cause. Not only was this not done for
more than two vears and a half, but the company neither made effort
during that time to enforce the agreement or even to ascertain
whether a dismissal had been entered, nor attempted to make entry
on the faith of the agreement. That its own remissness was equally
responsible for the delay in dismissing the suit is apparent from the
statement now made by the affiant attorney in its behalf, that upon
diseovery, about September 25, 1901, of the continued pendency of
the suit, he prepared asstipulation for dismissal, ** caused the same to
be signed without delay by plaintiffs’ counsel,” and thereupon filed it
and procured an order of the court dismissing the suit. On its own
showing with respect to it, the company was not prevented from
making entry, during the interval between the settlement of the con-
troversy in court and the filing of Ring’s protest, by such an adverse
suit as is contemplated in the Marburg case. On its own showing, -
the company could have procured or compelled the prompt dismissal
of the suit. By its admissions, it has neglected its interests and slept
upon its rights. So far as the suit in question is concerned, there-
~ fore, it can not be relied upon to relieve the applicant company from
the consequences of the ensuing delay with respect to its patent
proceedings. ,

However, as substantially stated above, it is alleged by the attorney
in the company’s hehalf that entry for the claim has been impossible
by reason, also, of ‘“‘the fact that there is a former suit pending
between the claimants of said Belleview placer and said Golden Rule
elaim which has not yet been disposed of, but which affiant believes
was virtually settled by settlement of February 15, 1899, above
referred to.” The record contains a further adverse claim, filed May
10, 1892, by William F. Cobban and Robert M. Cobban, as *‘the
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lawful owners of and entitled to the possession of said Belleview
placer” under a prior location as the Golden Rule placer, ugainst the
application for patent to the Belleview claim, then pending, and a
certificate by the clerk of the district court for the second judicial
district of Montana of the commencement of suit thereon; but whether
this is the suit referred to is not clear. At any rate, it does not appear
that that suit has been dismissed or otherwise determined. If it was
then depending, the loeal officers should not have accepted the Golden
Rule application, in so far as it embraced the land in controversy. TIf
it is the suit to which the afliant refers, it would appear from his own
allegations that it should have been-dismissed, at the time of the afore-
said settlement, by the Montana Company, the then and present claim-
ant of the Golden Rule claim. In the latter event the company has
been equally as negligent as with respect to the suit first mentioned,
and certainly is not to be excused for failing to dismiss the suit pend-
ing in its behalf, pursuant to an agreement to that effect.

The record is therefore returned to your office, with directions that
both the Montana company and Ring be called upon to make such
showings as they may with respect to the suit mentioned as still pend-
ing, and, if possible, to procure and submit certificate of the clerk of
the court, fully setting forth the character and status thereof. If the
suit be shown to be that instituted on behalf of the (Golden Rule claim
and to have been expressly or impliedly compromised by the settle-
ment hereinbefore mentioned, the protest will be sustained and the
Montana company will be permitted to make entry, if at all, only
upon the prosecution of patent proceedings anew under its applica-
‘tion. If, on the other hand, any determinative question of fact be
controverted between the parties, a hearing will be ordered, and the
case will be thereafter regularly adjudicated in accordance with the
showing there made, agreeably to the views above expressed.

The former departmental decision in this case is modified accord-
ingly.

ATTORNEY—SECTION 190, REVISED STATUTES.
YEATER 2. PRINCE.

The phrase ‘‘claim against the United States,” as employed in section 190 of the
Revised Statutes, means a money demand against the United States, and does
not apply to the prosecution before the Tand department of claims involving the
right and title to public lands.

Acting Secretary Byan to the Commissioner of the General Land Office,
(F. L. C) July 22, 1904, (D. C. H)

William N. Yeater has filed and the Department has considered a
motion for review of its unreported decision of March-28, 1904, dis-
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missing his contest against the homestead entry of Fred F. Prince for
the SE. 1 of Sec. 19, T. 8 S., R. 8 W., Oregon City, Oregon, land dis-
trict, and holding said entry intact subject to future compliance with
the law.

The grounds upon which the motion for review is based are, sub-
stantially (1) that the appeal of the defendant to the Department from
your office decision of October 8, 1903, holding his entry for cancella-
tion was and is null and void and should have been dismissed for the
reason that the attorney representing the defendant was at the time of
the hearing in this case register of the land office at Oregon City, and
is disqualified to act as attorney under section 190 of the Revised
Statutes, and (2) that the said departmental decision is not sustained
by the law and the facts in the case.

(1) Section 190 of the Revised Statutes provides that—

It shall not be lawful for any person appointed after the first day of June, one
thousand eight hundred and seventy-two, as an officer, clerk, or employe in any of
the Departments, to act as counsel, attorney or agent for prosecuting any claim
against the United States which was pending in either of said Departments while he
was such officer, clerk, or employe, nor in any manner nor by any means, to aid in
the prosecution of any such claim, within two years next after he shall have ceased
to be such officer, clerk, or employe.

In the case of W. D. Harlan (17 L. D., 216), it is held that the
phrase ‘“claim against the United States,” as employed in said section,
means a money demand against the United States, and does not apply
to the prosecution before the land department of claims involving the
right and title to public lands.

Attention is called in the record to section 8 of the regulations gov-
erning the recognition of attorneys desiring to practice before this
Department, which is printed on the last page of the Rules of Prac-
tice, and prescribes that

No person who has been an officer, clerk, or employee of this Department within
two years prior to his application to appear in any case pending herein shall be recog-
nized or permitted to appear as an attorney or agent in any such case as shall have
been pending in the Department at or before the date he left the service.

This rule (see official order of October 21, 1883, 4 1. D., 220, and
also circular of February 1, 1886, 5 L. D., 337) was evidently formu-
lated in accordance with the decision in the case of Luther Harrison
(4 1. D., 179), which held that section 190 of the Revised Statutes
comprehended in its terms all the Departments and that the prohibi-
tion therein extended to the prosecution of pending claims of every
class, whether as counsel, clerk, or agent, during the two years desig-
nated in the said section; and notwithstanding the decision in the case
of W. D. Harlan, supra, said rule appears to have been inadvertently
carried over and printed (as section 8) in the present Rules and Regu-
lations governing the recognition of attorneys and agents for claimants
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before the Department. Said rule or regulation is, however, super-
seded by the aforesaid decision in the W. D. Harlan case, and no longer
governs. It is clear, then, that section 190 of the Revised Statutes
does not apply in the case at bar; and even if it were applicable, the
objection to the appearance in this case of the said attorney for defend-
ant, on the ground that he was disqualified under section 190 of the
Revised Statutes, was not presented to vour office nor to the Depart-
ment when the case was heing considered on appeal, and it is too late
to raise and urge said objection now on motion for review. Trler .
Emde (18 1. D., 615).
(2) ANl the material matters and questions touching the merits of
" the case were well and carefully considered when the case was here
on appeal, and it was found that the allegations of the contest were not
"sustained by the evidence, and now, upon full consideration of the
motion for review, specification of errors, and argument of counsel
therewith, no reason is seen for disturbing the said departmental deci-
sion, and, none appearing otherwise, the motion for review is denied
and with the accompanying papers is returned to your office.

FOREST RESERVE—LIEU SELECTION—ACT OF JUNE 4, 1897.

, AiBERT L. BIsnor ET AL.

The right to select public land in lieu of lands within a forest reserve relinquished to
the United States under the exchange provisions of the act of June 4, 1897, is
not assignable.

Acting Secretary Ryan to the Commissioner of the General Land Office,
(F. L. C) July 26, 1904. (W.C.P)

E. J. Carpenter appealed from your office decision of December 30,
1903, denying his application for hearing in proceedings taken by vour
office, upon the report of a special agent, against Albert L. Bishop’s
homestead entry final certificate for lots 3 and 7 and the S. § of the NE.
3 of Sec. 31, T. 1 S., R. 5 E., B. H. M., Rapid City, South Dakota.

September 10, 1900, Bishop made entry, and Oectober 20, to 25,
made final proof at the local office, showing settlement September,
1890, continuous residence with his family on the tract from that time,
except during two months in 1891, and cultivation, fencing, erection of
a dwelling house, and other improvements showing ample compliance
with the homestead law.

October 28, 1902, the entry was suspended upon the report of a
special agent that the improvements were on land patented to mineral
claimants, that the entry was made in bad faith, that Bishop never
resided upon the land, and on the day after final proof conveyed it to
the United States and delivered the deed to one O. L. Cooper, October
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380, 1900, for the consideration of $494.97. With the report was trans-
mitted the affidavit of a witness, that the land is unfit for cultivation,
of little value for grazing, and none of it had been cultivated by Blshop
Another affiant gave his—

opinion that the buildings claimed by Bishop are upon patented lands owned by
the Harney Peak Co., and that claimant has no cultivated lands upon his entry
and never has had unless it be a small garden near the west part of his entry.

There was also transmitted at the same time the affidavit of the
entryman, made bhefore the special agent, circumstantially asserting
the truth of his residence on the land with his wife and three children;
that his house and other improvements thereon were of the value of
$800 to $1000; that he had cultivated a half acre of garden; all
improvements were on the land and were in no part on the patented
lands of the Harney Peak Tin, Mining, Milling and Manufacturing
Company, and that he sold the land after final proof to Q. L. Cooper
for $494.97, paid to himself.

Personal service of suspension of the entry was given to O. L.
Cooper, October 80, 1902, and to A. W. Bangs, January 5, 1908,
which -he receipted as ““Atty,” not designating his client. January,
1903, the local office transmitted an application by E. J. Carpenter, of
Minneapolis, Minnesota, for a hearing, filed January 9, 1908, in sup-
port of which there was filed affidavit of E. J. Carpenter that:

about April 10th, A. D. 1901, he purchased all the rights of Albert L. Bishop to
locate 144.95 acres of the public lands of the United States in lieu of lands located
and owned by said Albert L. Bishop within the limits of the Black Hills Forest
Reserve, which lands the said Albert L. Bishop, after final proofs had been made
and received at the U. 8. Land Office, at Rapid City, S. D., where the same were situ-
ated, and after issue to him of the receiver’s final receipt, had duly relinquished and
reconveyed to the United States, pm suant to the laws thereof relating to lieu lands
within the forest reserves.
* * * * +* * *

That this affiant received an abstract of title to said land prior to and as a part of
-said contract of purchase, showing all the proceedings hereinbefore set forth, and a
power of attorney from said Albert L. Bishop authorizing affiant to make selection
for him and in his name of the lands to which he, the said Albert L. Bishop, was
entitled in lieu of the lands so relinquished; also a power of attorney to sell and con-
vey, in the name of said Albert L. Bishop, all the lands so to be selected. That he
is informed and believes that such powers are Jawful and valid and a proper exercise
of the rights of such locator and a proper and lawful manner of exercising the power
of selection and location of such lieu Jands; and that by the purchase aforesaid he

- acquired a valid and subsisting interest in the rights of said Albert L. Bishop, which
is not subject to revocation.

That affiant is still the owner and holder of said powers and each of them and has
1o notice or knowledge of any wrongdoing in the premises on the part of said locator.
‘That long after said purchase he was first informed that said entry had been sus-
pended, subsequent to the receipt of said final proofs, for alleged failure of said locator
to comply with the laws of the United States.

Therewith was filed affidavit of A. W, Bangs, named in Carpenter’s
affidavit as his attorney, corroborating the good faith of Carpenter’s
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purchase, and on information and belief denying the special agent’s
charges of fraud, and on Carpenter’s behalf asking for a hearing to
establish the good faith of the entry, and that the motion was made
in good faith and not for delay.

January 29, 1903, the local office served the entryman, Bishop, with
notice of suspension of the entry, and March 15, 1903, notified him
that it was held for cancellation, in default of his application for hear-
ing, subject to his right of appeal within thirty days. No appeal was
filed.

July 9, 1908, your office held that:

The applicant has not shown that he is a transferee, either mediately or immedi-
ately of the right, title or claim of said Albert L. Bishop in and to the land described
in said suspended entry; that the right of exchange or lieu land selection right con-
ferred under the provision of act of June 4, 1897, upon holders of unperfected bona
fide claims, within the forest reserve limits is not an assignable or transferable
one and the applicant takes nothing by his alleged purchase; that the title to the
alleged lieu land selection by E. J. Carpenter as attorney in fact never vested in
Bighop for want of simultaneous relinquishment and proffer to and acceptance by
the United States, and the said L. J. Carpenter who became an alleged purchaser
by operation of the sale and econveyance clause of his power of attorney could take
and did take no better title than his vendor possessed.

Aungust 8, 1903, counsel for Carpenter filed a motion for review.
December 30, 1903, your office denied the motion, and held that:

Bishop’s failure to apply for a hearing relative to the suspension or to appeal from
the order holding his entry for cancellation, is equivalent to a confession that the
charges against his entry are true and is a waiver of his claim to said land (see first
paragraph of syllabus in case of Stebbins ¢s. Sweetman ef al., 12 L. D., 189). And
should it be granted that Carpenter is a transferee or an encumbrancer of record, even
then he would not be entitled to hearing exeept on such showing as would entitle
the entryman to further hearing (see 5 L. D., 589; 19 L. D., 580, and 11 L. D., 623).

Reconveyance having been made to the United States, in the absence of a formal
application to select a specific tract in lieu of the land covered by Bishop’s entry, I
am of the opinion that Carpenter is not entitled to be heard in defense of said entry.

In John K. McCornack (32 L. D., 578), the alleged assignability of
‘the right of selection under said act of 1897 was the basis of McCor-
nack’s claim. This Department, however, refused to recognize such
right as assignable and affirmed the decision of the (GGeneral Land
Office rejecting an application made by a claimed assignee of the party
who executeéd the deed of relinquishment.  Under the authority of
this decision, and nothing is now presented that raises any doubt as
to its correctness, Carpenter can not he recognized as assignee of
Bishop’s right of selection.

Carpenter claims that under said powers constituting him attorney
in fact of Bishop, he acquired ““a valid and subsisting interest in the
rights of said Albert I.. Bishop, which is not subject to revocation.”
In so far as this claim involves the right of selection under the act of
1897 it can not be sustained. If it’is intended by this declaration to
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assert an interest in the land covered by Bishop’s homestead entry,
the claimant has not presented facts to sustain his claim. The powers
are not among the papers and the statement of Carpenter as to their
tenor does not intimate that they purported to vest in him an interest
in the land, nor even that thev purported to authorize him to act for
Bishop in perfecting or sustaining the homestead entry. Carpenter
has not done that which ix required of a party to entitle him to be
recognized as a party to the controversy between the United States
and Bishop involving the validity of the latter’s homestead entry.

The decision of your oflice being in harmony with the views herein
expressed, is aflirmed.

'\[I\T\G CLAIM—DISCOVERY UPON VEIN OR LODE—-VALIDITY OF
LOCATION.

Buxger Hinn &c. Co. ». Sumosmoxe Miving Co.

There can be no valid location of a lode mining claim until the discovery of a vein
or lode within the limits of the location.

Rights granted to loecators of lode mining claimns, with respect to veins, lodes, and
ledges found within the limits of their locations, relate to veins, lodes, and ledges
the tops or apexes of which lie within the surface lines of the locations extended
downward vertically, and to no other; and these rights are exclusive, and follow
the veins, lodes, and ledges throughout their entire depth within the vertical
end lines of the locations, where no adverse claim existed on May 10, 1872,
although such veins, lodes, or ledges may so far depart from a perpendicular in
their course downward as to extend outside the vertical side lines of the locations.

A patent from the United States for land claimed and located for valuable mineral
deposits may be obtained only by a person, association, or corporation authorized
to locate & mining claim, who has or have claimed and located a piece of land
for such purposes, and who has or have complied with the terms of the statute
in respect to such location.

Proceedings to obtain patent for mineral land, and to determine whether the appli-
cant for patent is qualified to enter the land and has complied with the require-
ments necessary to entitle him to patent, are within the jurisdiction of the land
department; and only those controversies which relate solely to the right of
possession as between adverse claimants under conflicting locations of the same
mineral land are committed exclusively to the courts.

A Tocation based upon discovery on the dip or downward course of a vein or lode
whose top or apex lies inside the vertical lines of a prior subsisting valid location
is wholly illegal and void; and where it ig alleged that an applicant’s location is
g0 based, it is the duty of the land department to determine that question before
the issuance of patent.

Acting Secretary Leyan to the Comnissioner of the General Land Office,
(F. L. C) July 27, 1904. (5. V. P)

August 21, 1895, the Shoshone Mining Company (hereinafter called
the Shoshone company) filed application for patent to the Shoshone
and Summnit lode mining claims, survey No. 1126, Coeur d’Alene land
district, Idaho. During the period of publication of notice of the
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application an adverse claim was filed by Roval J. Rutter and F. W.
Bradley, owners of the Kirby Fraction lode claim, in conflict with the
Shoshone claim. Suit on the adverse was brought in the United
States Circuit Court for the northern division of the District of Idaho.

July 23, 1896, Rutter and Bradley were erroncously allowed to file
application for patent to the Kirby Fraction claim and to have pub-
lication of notice thereof, notwithstanding the prior Shoshone and
Summit application, the pending adverse against it, and the suit insti-
tuted on the adverse which was still undetermined.

Against the Kirby Fraction application the Shoshone company filed
a so-called adverse claim and instituted suit thereon in the distriet
court of the State of Idaho. The suit was subsequently removed to
the United States Circuit Court and there consolidated for trial with
the Kirby Fraction-Shoshone suit, originally hrought in that court.
The trial resulted in a decrec by the Circuit Court in favor of the.
Kirby Fraction claimants. The consolidated case was then appealed
to the United States Circuit Court of Appeals for the Ninth Circuit,
where (May 23, 1898) the decree below was affivmed (59 U. S. App.,
538). Upon further appeal, to the United States Supreme Court, the
judgment of the Circuit Court of Appeals was reversed (April 30,
1900) on the ground that the federal courts were without jurisdiction
to hear and determine either of said suits, and the case was remanded
to the Circuit Court. with instructions to reverse its decree and enter
a decree dismissing the Kirby Fraction-Shoshone suit and an order
remanding the Shoshone-Kirby Fraction suit to the State court.  (See
Shoshone Mining Co. ». Ratter, 177 U. 8., 305.) The mandate of the
Supreme Court was carried into effect, hut what, if any, proceedings
have since been had in the Shoshone-Kirby Fraction suit in the State
court does not appear from this record.

In the meantime, November 28, 1898, the Bunker Hill and Sullivan
Mining and Concentrating Company (hereinafter called the Bunker
Hill company), owner of the Stemwinder lode mining claim, not in
confiict at the surface with the Shoshone and Summit claims or either
of them, and also owner of the Kirby Fraction claim as successor in
interest of Rutter and Bradley, filed a protest against the Shoshone
company’s application for patent, alleging, among other things, in
substance and effect: ‘ i

1. That neither the Shoshone company nor its grantors ever made
a legal discovery of any vein or lode of mineral, having its top or
apex inside the surface lines, extended downward vertically, of either
the Shoshone or the Summit claim;

2. That the discoveries upon which the Shoshone and Summit loca-
tions are respectively based were made many feet helow the surface
upon the dip or downward course of a vein or lode of mineral, the top
or apex of which lies inside the surface lines, extended downward
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vertically, of the Stemwinder claim, the property of the protestant,
and which was located long prior to the pretended Shoshone and Sum-
mit locations, and has since been held, occupied, and possessed by
protestant and its grantors as a valid lode mining elaim;

3. That five hundred dollars’ worth of labor or improvements has
never been expended or made upon the Shoshone and Summit claims,
or upon either of them, for the development of any vein or lode of
mineral having its top or apex inside the surface lines of said claims
or either of them, extended downward vertically;

4. That the survey and plat upon which the Shoshone company’s
application for patent is based, embrace more ground than was
inclnded in the lines of the Shoshone and Summit claims as originally
located.

No action was taken upon the protest at the time it was filed.

Other controversies subsequently arose which in part involved the
claimed rights of the Bunker Hill company, the Shoshone company,
and the Empire State and Idaho Mining and Development Company
to portions of the land embraced in the Shoshone company’s applica-
tion for patent. These controversies finally resulted in a decision by
this Department of July 28, 1900 (not reported), wherein the facts
and rulings with respect thereto are fully stated. It is not material
to here repeat them in detail. Among other things it was held in said
decision that, inasmuch as the Kirby Fraction-Shoshone adverse suit
had been finally disposed of (Shoshone Mining Co. «. Rutter, supra),
there was no longer any reason why the Bunker Hill company’s pro-
test should not be considered and acted upon by your office.

The day before said departmental decision was rendered (July 27,
1900) the Bunker Hill company filed in the local land office a supple-
mental protest, wherein, among other things, it is alleged that after
the dismissal of the Kirby Fraction-Shoshone adverse suit hy direction
of the Supreme Court, the said company instituted a suit in the
United States Cireuit Court for the District of Idaho (northern
division) against the Shoshone company, the purpose of which is to
quiet title in itself, as successor in interest to Rutter and Bradley, to
the ground embraced in the Kirby Fraction-Shoshone conflict, the
diverse citizenship of the contending parties and the alleged jurisdic-
tional value of the property involved being the grounds of federal
jurisdiction. _ ’

July 18, 1901, your office considered both protests (the supplemental
protest having been, in the meantime, forwarded by the local officers),
and by decision of that date directed that a hearing be had to deter-
mine, in substance, the following questions:

1. Whether the Shoshone and Summit locations were based on dis-
coveries made on the dip or downward course of a vein or lode of min-
eral having its top or apex inside the surface lines, extended downward
vertically, of another and prior location.
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9. Whether the statutory expenditure in labor and improvements
required as a condition to obtaining patent was made upon said claims.

3. Whether the survey of the claims embraces more ground than
the locations upon which it is based.

From said decision the Shoshone company has appealed here.

It appears that suit was instituted in the United States Circuit Court
for the District of Idaho by the Bunker Hill company against the Sho-
shone company, as'alleged in the supplemental protest. The suit was
dismissed by decree of the Circuit Court, but on appeal to the United
States Cireuit Court of Appeals the decree below was reversed and the
cause remanded to the Cireuit Court for further proceedings (Bunker
Hill, ete., Co. #. Shoshone Mining Co., 109 Fed. Rep., 504). Neither
that suit, nor the Shoshone-Kirby Fraction suit brought in the State
court, as aforesaid, is an adverse suit under the statute. The latter
was unnecessary to protect the Shoshone company’s rights as against
the erroneously received Kirby Fractionapplication for patent (such
rights being fully protected by the prior proceedings had upon the
application for patent of the Shoshone company and by the failure of
the Kirby Fraction claimants to institute and prosecute, in a court of
competent jurisdiction within the time limited therefor, a suit based
upon their adverse filed in the local land office, as hereinbefore shown—
Secs. 2325-6, R. S.), whilst the former did not purport to be a suit
based upon an “‘adverse claim” and was not brought within the time
limited by the statute. The pendency of those suits is therefore with-
out effect to stay proceedings in the land department upon the Shoshone
company’s application for patent.

The Shoshone and Summit claims were located in March, 1894. The
Stemwinder is alleged to have been located long prior to that date.

The principal contention of the appellant is, that the land depart-
ment is without jurisdiction to inquire whether a mining location is
based upon discovery on the dip or apex of a vein or lode. In other
words, that jurisdiction to determine matters of that character rests
exclusively with the courts, and the land department has no authority
to inquire into them. .

The provisions of the United States mining laws (Ch. 6, Title 32,
Revised Statutes), in so far as they need be here referred to, are as
follows: ,

SeerroN 2320. Mining claims upon veins or lodes of quartz or other rock in place
bearing gold, silver, cinnabar, lead, tin, copper, or other valuable deposits, heretofore
located, shall be governed as to length along the vein or lode by the customs, regu-
lations, and laws in force at the date of their location. A mining claim located after
the tenth day of May, eighteen hundred and seventy-two, whether located by one
or more persons, may equal, but shall not exceed, one thousand five hundred feet in
length along the vein or lode; but no location of a mining claim shall be made until

the discovery of the vein or lode within the limits of the claim located. No claim
shall extend more than three hundred feet on each side of the middle of the vein at

36856—Vol. 33—04——10
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the surface, nor shall any claim be limited by any mining regulation to less than
twenty-five feet on each side of the middle of the vein at the surface, except where
adverse rights existing on the tenth day of May, eighteen hundred and seventy-two,
render such limitation necessary. The end lines of each claim shall be parallel to
each other.
® - * * *. * * <

SecTiox 2322. The locators of all mining locations heretofore made or which shall
hereafter be made, on any mineral vein, lode, or ledge, situated on the public
domain, their heirs and assigns, where no adverse claim exists on the tenth day of
May, eighteen hundred and seventy-two, so long as they comply with the laws of
the United States, and with State, Territorial, and local regulations not in conflict
with the laws of the United States governing their possessory title, shall have the
exclusive right of possession and enjoyment of all the surface included within the
lines of their locations, and of all veins, lodes, and ledges throughout their entire
depth, the top or apex of which lies inside of such surface lines extended downward
vertically, although such, veins, lodes, or ledges may so far depart from a perpen-
dicular in their course downward as to extend outside the vertical side lines of
such surface locations. But their.right of possession to such outside parts of such
veing or ledges shall be confined to such portions thereof aslie between vertical
planes drawn downward as above described, through the end lines of their locations,
so continued in their own direction that such planes will intersect snch exterior
parts of such veins or ledges. And nothing in this section shall authorize the locator
or possessor of a vein or lode which extends in its downward course beyond the
vertical lines of his claim to enter upon the surface of a claim owned or possessed by
another.

* * * * * * *

SrcrioN 2325. A patent for any land claimed and located for valuable deposits may
be obtained in the following manner: Any person, association, or corporation author-
ized to locate a claim under this chapter, having claimed and located a piece of land
for such purposes, who has, or have, complied with the terms of this chapter, may file
in the proper land office an application for a patent, under oath, showing-such com-
pliance, together with a plat and field notes of the claim or claims in common, made
by or under the direction of the United States surveyor-general, showing accurately
the boundaries of the claim or claims, which shall be distinctly marked by monu-
ments on the ground, and shall post a copy of such plat, together with a notice of
such application for a patent, in a conspicuous place on the land embraced in such
plat previous to the filing of the application for a patent, and shall file an affidavit
of at least two persons that such notice has been duly posted, and shall file a copy of
the notice in such land office, and shall thereupon be entitled to a patent for the
land, in the manner following: The register of the land office, upon the filing of such
application, plat, fleld notes, notices, and affidavits, shall publish a notice that such
application has been made, for the period of sixty days, in a newspaper to be by him
designated as published nearest to such claim; and he shall also post such notice in
his office for the same period. The claimant at the time of filing this application, or
at any time thereafter, within the sixty days of publication, shall file with the regis-
ter a certificate of the United States surveyor-general that five hundred dollars’ worth
of labor has been expended or improvements made upon the claim by himself or
grantors; that the plat is correct, with such further description by such reference to
natural objects or permanent monuments as shall identify the claim, and furnish an
accurate description, to be incorporated in the patent. At the expiration of the
sixty days of publication the claimant shall file his affidavit, showing that the plat
and notice have been posted in a conspicuous place on the claim during such period
of publication. If no adverse claim shall have been filed with the register and the
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receiver of the proper land office at the expiration of the sixty days of publication,
it shall be assumed that the applicant is entitled to a patent, upon the payment to
the proper officer of five dollars per acre, and that no adverse claim exists; and
thereafter no objection from third parties to the issuance of a patent shall be heard,
except it be shown that the applicant has failed to comply with the terms of this
chapter.

Sec. 2826. Where an adverse claim is filed during the period of publication, it shall
be upon oath of the person or persons making the same, and shall show the nature,
boundaries, and extent of such adverse claim, and all proceedings, except the publi-
cation of notice and making and filing of the affidavit thereof, shall be stayed until
the controversy shall have been settled or decided by a court of competent jurisdic-
tion, or the adverse claim waived. It shall be the duty of the adverse claimant,
within thirty days after filing his claim, to commence proceedings in a court of com-
petent jurisdiction, to determine the question of the right of possession, and prose-
cute the same with reasonable diligence to final judgment; and a failure so to do
shall be a waiver of his adverse claim.

From these provisions the following propositions, bearing upon the
question presented by the appellant’s contention; are clearly deducible:
(1) That there can be no valid location of a lode mining claim until
the discovery of a vein or lode within the limits of the location; (2)
that rights granted to locators of lode mining claims, with respect to
veins, lodes, and ledges found within the limits of their locations,
relate to veins, lodes and ledges the tops or apexes of which lie within
the surface lines of the locations extended downward vertically, and
to no other; (8) that these rights are exclusive, and follow the veins,
lodes, and ledges throughout their entire depth within the vertical
end lines of the locations, where no adverse claim existed on May 10,
1872, although such veins, lodes, or ledges may so far depart from a
perpendicular in their course downward as to extend outside the ver-
tical side lines of the locations; (4) that a patent from the United
States for land claimed and located for valuable mineral deposits may
be obtained only by a person, association, or corporation authorized
to Jocate a mining claim, who has or have claimed and located a piece
of land for such purposes, and who has or have complied with the
terms of the statute in respect to such location; (5) that proceedings
to obtain a patent for mineral land, and to determine whether the
applicant for patent is qualified to enter the land, and whether he has
complied with the requirements necessary to entitle him to a patent,
are within the jurisdiction of the land department; and (6) that only
controversies between adverse claimants under conflicting mining:
locations of the same land, and which relate solely to the right of
possession, are committed exclusively to the courts. Upon the last
proposition see, also, Turner ». Sawyer (150 U. S., 578, 587).

In Lindley on Mines (2nd Ed., Vol. 1, Sec. 864) it is stated:

There can be no question but that the act of July 26, 1866, contemplated a linear
location along the course of the vein as exposed at the surface, where there was an
outcropping exposure, or along the top or upper edge of the vein nearest to the
surface, where there was no outerop.
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This general rule may be thus concisely stated: A location cannot be made on the
middle of a vein or otherwise than at the top, or apex.

As was said by Judge Hallett in one of the early Leadville cases, ‘““It is a part of
the statute law of the United States that locations shall be upon the top and apex of
the vein; * * * that being done, gives the miner the whole vein, and that the
locator must find where the top or apex is and make his location with reference to
that.”

In the case of Kilers ». Boatman, decided in 1882 by the Supreme
Court of Utah (2 Pac. Rep., 66, 71), it was held as follows:

The possession of a vein recognized by the mining laws, and to which prutection
is given, is by one who holds the surface where the vein makes its apex. The loca-
tion of a vein or lode made upon the surface where the vein or lode finds its apex,
will not be defeated by the secret under-ground workings and possession by parties
having no possession of or right to the surface embracing it.

In Mining Company ». Tarbet (98 U. 8., 463, syllabus) it was held:

A locator working subterraneously into the dip of the vein belonging to another,
who i8 in possession of his location, is a trespasser, and liable to an action for taking
ore therefrom. . .

In Iron Silver Mining Company ». Cheesman (116 U. S., 529, 533)
the Supreme Court, speaking of section 2322, said:

It is obvious that the vein, lode, or Jedge of which the locator may have “ the
exclusive right of possession and enjoyment’’ is one whose apex is found inside of
his surface lines extended>vertically; and this right follows such vein, though in
extending downward it may depart from a perpendicular and extend laterally outside
of the vertical lines of such surface location.

In Larkin ». Upton (144 U. S., 19, 21, 23) the court, speaking on
the same subject, said:

It is unquestioned law that the top or apex of a vein must be within the bound-
aries of the claim in order to enable the locator to perlect his location and obtain
title. )

% * Cox * * * %

Any portion of the apex on the course or strike of the vein found within the
limits of a claim is sufficient discovery to entitle the locator to obtain title; for
while the owner of a vein may follow it in its descent into another’s territory beyond
his own side lines, he cannot beyond his end lines, and the vein beyond those end
lines is subject to further discovery and appropriation.

If it be true that the Shoshone and Summit locations are based upon
discoveries on the dip or downward course of a vein or lode whose top
or apex lies ingide the vertical lines of the prior Stemwinder claim,
owned and possessed by the Bunker Hill company, as alleged in the
protest, there can be no serious question, in view of the provisions of
‘the statute referred to and of the principles enounced in the authori-
ties cited, that said locations were made without authority of law, are
wholly illegal and void, and confer no rights upon the Shoshone com-
pany, claimant thereunder.

It is the duty of the land department, excepting as to controversies
committed to the courts by the statute, to determine before issuance
of patent whether the applicant is entitled thereto. To entitle a per-
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son to a patent for mineral land he must show, among other things, a
valid location of the land under the mining laws. There is no author-
ity for the issuance of a patent to a mineral claimant who has not a
valid location, An invalid location can not be recognized as a basis
for patent. If, prior to patent, the applicant’s location is challenged
as invalid, as is the case here, the matter must be investigated and the
validity of the location determined, or patent can not issue.

The question is not one within the exclusive jurisdiction of the
courts, as contended. Controversies committed to the courts for
determination are those between adverse claimants to possession under
conflicting locations of the same land, and those only. This is not
such a case. There is no conflict at the surface between the Stem-
winder and the Shoshone and Summit claims. The facts alleged in the
protest were in no sense a predicate for adverse proceedings under
section 2326. It is therefore not only the right but the duty of the
land department to determine the question of the validity of the Sho-
shone and Summit locations before proceeding further with the appli-
cation for patent thereto, and there is no error in your office decision
ordering a hearing for that purpose.

The case of Beik ¢ a/. ». Nickerson (29 L. D., 662), cited by appel-
lant, is materially different in principle, as well as on the facts, from
the case at bar. 1In that case Beik ef al. protested against Nickerson’s
application for patent to a mining claim known as the Rattlesnake,
and alleged that the issuance of patent as applied for would injuriously
affect their extralateral rights as owners of a mining claim known as
the Levant, located in close proximity to the Rattlesnake but not in
conflict therewith. The Department held that the question of extra-
lateral rights as between contending parties under different mining
locations was one for the courts to determine, and that the issuance
of patent for the Rattlesnake claim would not be an adjudication as to
any such rights the Levant claimants might possess. This was not
because of the special jurisdiction of the courts under section 2326,
but by reason of their general jurisdiction of controversies between
individuals involving property rights. There was no allegation or
contention that the Rattlesnake location was based upon a discovery
on the dip instead of the apex of the vein or lode claimed under it, or
that the location was void for want of legal discovery in any sense,
and no question such as that here presented was there decided or con-
sidered.

The charge that the expenditure in labor or improvements required
as a condition to obtaining a patent was never made for the benefit of
the Shoshone and Summit locations, or either of them, is but another
form, as the Department understands the protest, of presenting the
question of the validity of the locations. It is not denied that there
has been an expenditure by the Shoshone company and its grantors of
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an amount equal to that required hy the statutes. The contention is
that the expenditure shown was not made for the development of a
vein or lode or veins or lodes legally located. The determination of
the question of the validity of the locations will therefore determine
the question of the sufliciency of the expenditure by the Shoshone
company, and nothing further need be said in regard to it.

As to the third and last inquiry embraced in the order fora hearing, -
it is sufficient to say that the discretionary powers vested in your office
in such matters are not shown to have been abused in this respect.
Any information needed to determine whether the mineral survey has
been legally made, should be had, if obtuinable; and in a case like the
present one, where the determination of the question will probably
depend upon proof of facts not of record, a hearing is the proper
means to accomplish the purpose desired.

The Department finds no error in the decision appealed from, and
the same is accordingly affirmed.

RAILROAD GRANT—CONFLICTING CLAIMS—ADJUSTMENT—ACT OF
JULY 1, 1898.

NortHERN Paciric Rainway Co.

Where the Northern Pacific Railway Company declines to relinquish a tract of land
under the provisions of the act of July 1, 1898, on the ground that it has there-
tofore sold the tract, and the land department thereupon considers the conflict-
ing claims to said tract and holds the land excepted from the company’s grant,
such adjudication will not prevent the adjustment of such conflicting claims
under said act where the company subsequently makes settlement of its. out-
standing contract of sale and secures a reconveyance of the land from its
purchaser. ‘

Acting Secretary Ryan to the Commissioner of the General Land Office,
(F. L. C.) July 29, 190}. (F. W. C.)

The Department has considered the appeal by the Northern Pacific
Railway Company from your office decision of September 29, last,.
wherein it was held, in effect, that the conflicting claims of the North-
ern Pacific Railway Company and Robert K. Lansdale to the N. ¥ of
SW. 4 of Sec. 35, T. 16 N., R. 43 E., Walla Walla land district, Wash-
ington, could not now be adjusted under the provisions of the act of
July 1, 1898 (30 Stat., 597, 620).

The location of the tract in question with regard to the company’s
grant is not set forth in the decision appealed from. It does appear,
however, that this tract was listed by your office in what is known as
Washington list No. 25, of lands subject to adjustment under the act
of 1898, which list received departmental approval December 17, 1901.

Upon being advised of the approval of said list and upon being
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requested by your office to make relinquishment of the tracts included
therein, under said act, the company relinquished a portion of the
lands included in said list but reported its inability to make relinquish-
ment of the tract in question because of sale of the land; where-
upon your office advised Lansdale of the sale and afforded him a
further opportunity to relinquish his claim to this land, but he again
elected to retain the tract; whereupon your office considered the case
independently of the act of 1898, holding that the land was excepted
from the railroad grant, and permitted Lansdale’s timber culture entry
made for this land February 25, 1889, to remain intact subject to com-
pliance with law.

The company did not appeal from the decision of your office and the
same was declared final and the case closed.

The decision appealed from was predicated upon request filed by the
railroad company under date of July 20, 1903, to be permitted, under
the act of 1898, to now relinquish the land as originally requested, the
company having in the meantime obtained a relinquishment of the
land from the party holding its contract of sale.

In your office decision appealed from it is said:

To permit the company under these circumstances, to relinquish its pretended
claim to the land and thereby wrongfully acquire the resulting right of selecting
land in lieu of the land relinquished and to which the land department has finally
adjudicated the company had no right whatever, is not, in my opinion, the proper
construction to be placed on the act of July 1, 1898. If such an interpretation as
this were to obtain, the railway company would get the right of making a liea selec-
tion in every case it lost after fighting out the contest on its merits, wholly irre-
“spective of, and without reference to, the act of 1898. Such result is certainly not -
contemplated by the provisions of the act.

In its appeal the railway company states that prior to the original
inclusion of this land in Washington list No. 25, for relinquishment
under the act of 18928, and prior to the subsequent adjudication of the
case upon its merits, the company had initiated proceedings in court
to eject Mr. Lansdale and final decision was rendered in the company’s
favor August 8, 1898, declaring it to be the owner of the land, and as
Lansdale never appealed from that decision it hecame final and can
not be reopened; that upon being requested to relinquish this land
under the act of 1898 the company was obliged to report its ina-
bility to make relinquishment as requested because of the sale of
the land, but, in good faith, and with a view of having all possible
cases adjusted under the act, the company took steps to secure the set-
" tlement of its outstanding contract and a reconveyance from its pur-
chaser, and urges that the decision of your office, in so far as it
hinted at the possibility that the company might fight its cases as
long as possible before the Department and then, if beaten upon the
merits, apply for an adjustment under the act of 1898, is unfair to the
company and is not warranted from a careful consideration of its
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efforts, as shown by the proceedings in the land department, to adjust
all possible cases under the act regardless of their merits.

It is clear that because of the sale of the land the company was not
in a position to make relinquishment as originally requested. Infact,
a relinquishment made at that time could not have been accepted
because of the outstanding contract of purchase. The fact that under
the regulations it became necessary to adjudicate the pending contro-
versy upon its merits does not, in the opinion of this Department, pre-
vent adjustment at this time of the conflicting claims to thisland under
the act. Paragraph 7 of the regulations issued under the act of 1898
(28 L. D., 103, 107), states that—
the point to which the opposing claims have heen prosecuted or the extent to which
they have been considered by the land department is not material, if they be other-
wise within the terms of the act and the lands remain unpatented.

1t does not appear that Landsdale’s claim has proceeded to patent;
in fact, he does not appear to have offered final proof upon his entry.
Further, upon the showing made by the company in support of its
appeal it seems that the relinquishment by the railway company is
very necessary to Lansdale’s right to hold this land.

Under all the circumstances, therefore, the Department holds that
your office erred in advising the company that its relinquishmentcould
not be accepted under the act of 1898, and you are now directed to
advise the company that upon its filing a proper relinquishment under
the act, if otherwise regular and satisfactory, the same will be accepted
and the company will thereupon be entitled to select other lands sub-
iect to the conditions and limitations found in the act of 1898.

DESERT LAND ENTRY—ASSIGNMENT—RIGHTS OF ASSIGNEE.

T. C. Power & Bro.

No assignable interest is acquired by the filing of a desertland declaratory statement,
prior to the payment of twenty-five cents per acre for the land as required by
the desert land laws.

One claiming as assignee of a desert land entry acquires no such right to the land,
by showing the necessary annual expenditure and making the final proof and
payment required by law, as will entitle him to patent therefor, where the
assignment under which he claims was made prior to the acquisition of an
assignable interest in the land by the assignor.

Acting Secretary Ryan to the Commissioner of the General Land (ffice,
(F. L. C.) July 30, 1904 (A. 5. T)

On December 5, 1898, John Shearer was by a United States com-
missioner sworn to a declaration of intention to reclaim, as desert land,
the N, $ of the SW. 1, the SW. £ of the SW. } of Sec. 29, and the
NW. $of the NW. § of Sec. 32, T. 2¢ N., R. 1 E., Great Falls land
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district, Montana, and on the same day he executed a quitclaim deed,
whereby he conveyed to T. C. Power & Bro., Incorporated, all his
right, title, and interest in and to said tract of land. On December 8,
1898, said declaratory statement was filed in the local office and the
necessary payment was made, and he was thereupon allowed to make
desert land entry for said tract. Subsequently the local officers were
notified of said conveyance by Shearer to T. C. Power & Bro.

Oun January 3, 1900, T. C. Power & Bro. submitted proof of first
year’s annual expenditure on said entry, showing an expenditure of
$171.00, and on September 4, 1900, said T. C. Power & Bro. offered
proot of second year’s annual expenditure, amounting to $160.00.

On November 16, 1901, said entry was canceled on the relinquish-
ment of T. C. Power & Bro., as to the N. % of the SW.  and the
SW. 1 of the SW. 1 of said Sec. 29.

On November 16, 1901, said T. C. Power & Bro. filed proof of third
year’s annual expenditure on said entry, amounting to $60.00.

On Juone 7, 1902, T. C. Power & Bro. executed a deed of convey-
ance whereby said T. C. Power & Bro. attempted to convey said entry
to T. C. Power & Bro., Limited, but the land was erroneously
described therein as the NW. 1 of the NE. { of said Sec. 32, and on
August 4, 1908, said T. C. Power & Bro. executed another deed to
T. C. Power & Bro., Limited, conveying and correctly describing the
land embraced in said entry. This latter deed was executed for the
purpose of correcting the erroneous description of the land in the
deed of June 7, 1902.

On July 23, 1902, T. C. Power & Bro., Limited, made final proof
in support of said entry, and made final payment thereon, and on
August 7, 1902, final certificate was issued to said T. C. Power & Bro.,
Limited. Said final certificate was duly transmitted to your office,
where on May 26, 1903, a decision was rendered holding the entry for
cancellation on the ground that Shearer, the original entryman, had
acquired no interest in the land at the time of his pretended convey-
ance to T. C. Power & Bro., and on the ground that the entry was
made not for the benefit of the entryman, but in the interest of
another. T. C. Power & Bro., Limited, has appealed from said deci-
sion to this Department.

“Your office cited, in support of your said decision, the case of Thom as
». Blair (18 L. D., 207), wherein it was held that prior to the payment
of twenty-five cents per acre for the land no rights are acquired by an
entryman under the act of 1877. Counsel for appellant argues at con-
siderable length that said ruling is not applicable to the case at bar,
for the reason that the entry in that case was made under the act of
1877, which did not permit assignments of such entries, while the
entry here in question was made under the act of 1891, which does
~ permit such assignments.
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The question of the assignability of such entries did not enter into
the case of Thomas . Blair, supra, but the point there decided was
that the entryman had no interest in the land or valid claim thereto
prior to the payment by him of the twenty-five cents per acre required
by law as preliminary to his entry, and it can not be said that that
ruling does not apply to every desert land entry. Therefore, Shearer,
when he executed said deed, had no interest in or valid claim to the
land, and, of course, could convey none to his assignee. He had not
made entrv for it, and had no assignable interest in the land. It is
practically admitted that he had no assignable interest in the land at
the time of the execution of said deed, but it is argued that when he
subsequently made his entry he acquired an interest, which by virtue
of said deed inured to the benefit of his assignee. If this be conceded,
then 1t must be admitted that he intended when he made the entry, on
December 8, 1898, that it should have that effect, and hence that he
made the entry for the benefit of T. C. Power & Bro., and not for his
own benefit. The fact that he attempted to convey the land on the
same day on which he was sworn to his declaratory statement is a cir-
cumstance calculated to raise a suspicion as to his good faith, but it he
had not contracted to convey the land prior to swearing to his declar-
atory statement, he certainly had done so before he made the entry.

It is argued, in substance, that the purpose of the desert land law
is to secure the reclamation of arid lands, and that where one reclaims
a tract of such land by the expenditure thereon of the amount of
money prescribed by law, and makes the required proof and payments,
he should be given a patent for the land regardless of whether or not
he has complied with-the requirements of the law in other respects.
This position is not tenable.” The law requires certain things to be
done by the person desiring to make an entry under said statute prior
to the allowance of the entry, and until these preliminary acts are
performed, he has no right to the land, nor any authority to take pos-
session of it. The law also requires him to do certain things after his
entry is allowed, but the doing of these things will not entitle him to
a patent or give him any valid claim to the land, if he has failed to
. perform the preliminary acts prescribed by law. It is not sufficient
for him-to show that he has reclaimed the land by the expenditure of
the amount prescribed by law, and that he has made the final proof
and payment required by law. This will not entitle him to a patent,
if he has not filed the declaratory statement, made the preliminary
~ payment, and had his entry recorded as the law requires. An entry

made under said statute is subject to contest and cancellation for fail-
ure to perform in good faith any of said preliminary acts, as much as
it is for failure to perform the acts required subsequent to the entry.

While a desert land entry made in accordance with the law may he
lawfully assigned the right to make such an entry is not assignable.
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Shearer, when he made said assignment, had no entry; he only had
the right to make an entry upon filing his declaratory statement,
showing his qualifications and making payment. These things had
not been done, and therefore he had no right or authority to take
possession of and reclaim the land, and, of course, could convey no
such right or authority to his assignee. Therefore, whatever was
done by the assignee by virtue of the assignment was done without
right or authority.

It is argued that, although the doctrine of estoppel can not operate
against the government, still the fact that the local officers and your
office recognized the rights of the assignee, by permitting it to make
proof of annual expenditures on the land, by accepting its relinquish-
ment and thereupon canceling the entry as to the portion so relin-
quished, and by accepting its final proof and payment, and issuing
final certificate thereon, clothes the assignee with such equities as
entitle it to a patent for the land.

The questions involved in this case are similar in all - material
respects to those involved in the case of Smith ». Custer et «l. (8
L. D., 269); wherein it was held (syllabus):

A pre-emption claimant acquires no title to public land, until he has fully com-
plied with all the prerequisite requirements, and paid for the land.

The pre-emptor takes by final proof, payment and receipt of final certificate, only
a right to a patent, in the event that the General Land Office, or the Department on
appeal, find that the facts warrant the issuance thereof.

One who purchases land from a pre-emptor prior to a patent, acquires no greater
right than existed in the pre-emptor, and is charged with knowledge that the legal
title remains in the United States, subject to the necessary inquiry and determina-
tion by the Land Office and Department on which patent may issue.

* * * * * *

*

It is the duty of the Department to cancel any entry which has been made con-
trary to law. or of lands not subject to such entry, or by a person not qualified, or
where compliance with legal prerequisites did not take pldee, or where by false proofs a
seeming compliance was fraudulently established.

When the assignee in this case filed said relinquishment, made proof
of annual expenditures, and final proof and payment, and received
final certificate, it was with full knowledge of the fact that the action
of the local officers and your office in accepting said relinquishment,
proofs, and payment, and issuing said final certificate, was subject to
review and revision by this Department; that the legal title to the
land remained in the government, and that the issuance of patent was
dependent upon the inquiry and determination of your office and of
this Department as to whether or not all the necessary prerequisites
had heen performed, and whether or not any fraud had been perpe-
trated in the making of the entry. It not only had this knowledge,
but knew that Shearer had sold the land before he made his entry,
and that when the entry was made it was intended by him that it
should inure to the benefit of the assignee, and was therefore fraudu-
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lent in its inception; and having. made said expenditures with that
knowledge, it can not be said that it thereby acquired such equities in
the land as entitle it to a patent.

Your said decision is therefore affirmed and said entry will be

canceled.

RAILROAD LANDS—SMALL=HOLDING CLAIMS—ACT OF APRIL 28, 1904.
CIRCULAR.

DEPARTMENT OF THE INTERIOR,
GeNERAL LAND OFFICE,
Wasnmearox, D. C., dugust 2, 1904.
Legister and Receiver, ‘
Santa Fe, New Mexico. .

Sirs: Your attention is called to the act of April 28, 1904 (33 Stat.,
556), entitled, **An act for the relief of small-holding settlers within
the limits of the grant to the Atlantic and Pacific Railroad Company
in the Territory of New Mexico,” which is as follows:

That the Atlantic and Pacific Railroad Company, its successors in interest and its or
their assigns, may, when requested by the Secretary of the Tnterior so to do, relin-
quish or deed, as may be proper, to the United States any section or sections of its or
their lands in the Territory of New Mexico the title to which was derived by said rail-
road company through the act of Congress of July twenty-seventh, eighteen hundred
and sixty-six, in aid of the construction of said railroad, any portion of which section
is and has been occupied by any settler or settlers as a home or homestead by them-
selves or their predecessors in interest for a period of not less than twenty-five years
next before the passage of this act, and shall then be entitled to select in lieu thereof
and to have patented other sections of vacant public land of equal quality in said
Territory, as may be agreed upon with the Secretary of the Interior.

Sec. 2. That the Secretary of the Interior shall, as soon as may be after the passage
of this act, cause inguiry to be made of all lands so held by settlers, and shall cause
the holdings of such settlers to be surveyed, and on receiving such relinquishments
or deeds shall at once, without cost to the settlers, cause patents to issue fo each
such settler for his or her holdings: Provided, That not to exceed one hundred and
sixty acres shall be patented to any one person, and such recipient must possess the
qualifications necessary to entitle him or her to enter such land under the homestead
laws.

Skc. 3. That any fractions of any such sections of land remaining after the issuance
of patents to the settlers as aforesaid shall be subject to entry by citizens the same as
other public lands of the United States.

The purpose of this aet is to enable certain claimants to lands, known
as ‘*small-holding claimants,” who were authorized to receive patents
for such lands, not to exceed 160 acres, upon specitied conditions, by
sections 16 and 17 of the act of March 3, 1891 (26 Stat., 854), as
amended by the act of February 21, 1893 (27 Stat., 470), to complete
title to their entire claims, the odd-numbered sections in a number of
cases having passed under the grant by Congress to the Atlantic and
Pacitic Railroad Clompany; but it will be observed that the henefits
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intended to be conferred are restricted to the odd-numbered sections
within the limits of said railroad grant in the Territory of New Mexico,
and that the act is not mandatory, but simply provides a means for the
relief of said claimants depending upon the voluntary relinquishment
by the railroad company, or its successors in interest and its or their
assigns, upon request by the Secretary of the Interior, of the lands
claimed.

Under the provisions of the act of March 3, 1891, as amended by the
act of February 21, 1893, siupra, and the act of June 27, 1898 (30 Stat.,
495), a claim not filed with the surveyor-general of New Mexico before
March 4, 1901, is invalid, and it does not appear to be the intention of
the present law to revive any such claim, excepting so much thereof
as may be found to be within an odd-numbered section or sections
granted to the Atlantic and Pacific Railroad Company.

The proof required of claimants under this act is that the land claimed
has been occupied as a home or homestead by themselves, or by their
predecessors in interest, as settlers, for a period of at least twenty-five
years immediately preceding the passage of this act, and that the claim-
ants possess the qualifications necessary to entitle them to enter lands
under the homestead law. This proof may be made before your office
or before any officer authorized to take homestead proots, and may con-
sist of the affidavit of the claimant, corroborated by at least two wit-
nesses having knowledge of the facts; and in cases where the claimant
was not himself a settler during the whole period of twenty-five vears
next before the passage of the act, but bases his claim partly upon the
oceupancy of prior settlers, the affidavits must give the names of such
settlers, the periods covered by their respective settlements, and the
material facts evidencing such settlements. ’

When the proof required has beeniled in your office and upon exam-
ination found sufficient, in your opinion, to entitle the claimant to the
tract applied for, you will approve the same and issue your joint certifi-
cate as in other small-holding claims.

As the law provides that the lands to which the claimants may be
found entitled shall be patented without cost to them, no publication of
notice of intention to make proof will be required, nor will you require
the payment of any fees or commissions by them.

The authority given the railroad company to relinquish lands covered
by the claims of the small-holding claimants and select other lands in
lieu thereof, does not restrict it to the acreage embraced in said claims,
but the company may relinquish any part, or the whole, of any section
containing such claim or claims, and any fractions of any such section
remaining after the issuance of patents to the settlers will be subject
to entry the same as other public lands.

There is inclosed herewith a list of the parties, so far as can be ascer-
tained from the records of this office, who have claims that may come
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within the provisions of this law, only a few of whom—those indicated
by the final certificate number—appear to have perfected their claims,
as required by the circular of instructions of September 18, 1895 (21
L. D., 157), and March 25 and May 1, 1896 (22 L. D., 523, 524), issued
under the acts of March 3, 1891, and February 21, 1893, aforesaid.

You will notify each of these parties that he will be allowed ninety
days within which to submit proof on his claim under the provisions of
this act, and you will call upon the surveyor-general for the names of
any other small-holding claimants to lands in the odd-numbered sections
within the grant to said railroad company, and serve a similar notice
- on them if any are given.

In cases where the claims have not yet been surveyed you-should
secure from the surveyor-general a list of such claims as soon as the
surveys are made and approved. '

Very respectfully,
J. H. FivrLe,
Acting Commissioner.

Approved:

Tuos. Ryax, Acting Secretary.

ARID LAND—ACT OF JUNE 17, 1902—TRUCKEE-CARSON PROJECT.

INSTRUCTIONS.

Directions given relative to the publication and posting of notice, under secﬁor} four
~of the act of June 17, 1902, regarding the lands irrigable under the Truckee-Carson
irrigation project in Nevada.

Acting Secretary Byon to the Commissioner of the General Land Offfice,
(8.V.P) August 5, 1904, (E.F. B)

A contract having been entered into for the construction of the irri-
gation works known as the Truckee-Carson project in Nevada, it
becomes the duty of the Secretary of the Interior under section 4 of
the act of June 17, 1902 (82 Stat., 388), to give public notice of the
lands irrigable under such project and to limit the area per entry of
lands susceptible of irrigation therefrom, to such acreage as in the
opinion of the Secretary may be reasonably required for the support
of a family. The act also requires that public notice shall be given of
the charges which shall be made per acre upon said entries and upon
the lands in private ownership which may be irrigated by the waters
of said project, the number of instalments in which such charges shall
be paid and the time when such payments shall commence, said charges
being made with a view to returning to the reclamation fund the cost
of the construction of the project.
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To this end I have caused an examination of the lands in townships
18 and 19 N., ranges 28 and 29 E., M. D. M., to be made by the Recla-
mation Service, with a view to determining the acreage that may rea-
sonably be required for the support of a family and to limit the area
per entry accordingly.

In order to prevent the waste of any irrigable land lying under said
project and to distribute the cost of construction as far as possible by
* bringing under contribution the entire territory susceptible of irriga-
tion from said works, I have caused the legal subdivisions of public
lands in said townships to be combined and classified as farm units
which shall constitute specific entries and no entry will be allowed
except in conformity thereto. This designation of the legal subdivi-
sion or sabdivisions that shall constitute a specific entry has been
made with a view to equalizing value and benefits in entries through-
out the entire township.

These townships have heretofore been withdrawn from entry
““except under the homestead law” under authority of the third sec-
tion of the reclamation act which provides however ¢ that all lands
entered and entries made under the homestead laws within arveas so
withdrawu shall be subject to all the provisions, limitations, charges,
terms and conditions of this act.”

Any entry that may have been allowed of said lands during such

withdrawal must be adjusted so as to conform to the farm units and
to the limits of area per entry as designated upon said maps herewith
enclosed and the local officers will be instructed'to adjust and allow
entries of lands in said townships only in contmmity with the farm
units designated upon said maps.

You will therefore cause public notice to be given, by posting in the
local office and by publication, that the public lands in said townships
will be susceptible of irrigation by the waters from the Truckee-
Carson irrigation project now in course of construction under the
provisions of the act of June 17, 1902, and that said lands are sub-
ject to homestead entry under the terms of the reclamation act which
will be allowed only in conformity with the units as designated by
said maps. You will also cause notice to be given that the charges
which shall be made per acre upon entries of said lands are estimated
to be $26.00 per acre, payable in ten annual instalments, and that pay-
ment of said instalments shall commence on the first day of December -
of the year in which the water has been delivered to the land during
the month of April of that year.

At the same time special notice by registered mail to the address of
record shall be given to every person who may have made entry of any
of said lands during the period of withdrawal, requiring him to appear
at the local office and adjust his entry to conform to the units desig-
nated upon said maps, within sixty days from receipt of such notice
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and upon failure to make such adjustment, the local officers will adjust
the entry and allow the subdivisions eliminated to be entered by
others, but only in conformity to the areas and units designated upon
the maps.

Hrirs or STEVENSON 2. CUNNINGHAM.

Motion for review of departmental decision of May 23, 1904, 32
L. D., 650, denied by Acting Secretary Ryan, August 8, 1904.

PETITION FOR WRIT OF CERTIORARI-COPY OF DECISION
COMPILAINED OF.

ELFRINK ». LUNDELL.

A petition for the writ of certiorari should be accompanied by a copy of the decision
or decisions of the Commissioner of the General Land Office complained of.
Failure to file an appeal within the time required by the rules of practice will
not of itself deprive a litigant of the right to the relief he may be justly entitled
to; “but such relief will be granted, in a proper case, through the exercise of the
supervigsory authority of the Secretary, although the right of appeal may have

been properly dehied. ‘

A petition for the writ of certiorari will not be granted unless it be shown that the
decision of the Commissioner of the General Land Office complained of is erro-
neous, even though it may clearly appear that he erred in refusing to transmit
an appeal from said decision.

Secretary Hitchcock to the Commissioner of the General Land Office,
(F. L. C.) Apwil 14, 1904, (E. F. B.)

This petition is filed by Caroline Lundell, complaining of the action
of your office refusing to transmit her appeal from your decision of
September 3, 1908, holding for cancellation her homestead entry for
the S. § SE.  and S. § SW. 1, Sec. 12, T. 160, R. 45, Crookston, Min-
nesota, and praying that your office be directed to certify the record
in said case to the Department under Rule 83 of Rules of Practice.

The petitioner has failed to exhibit copies of the decisions of your
office in said case with her petition. She simply embodies in the peti-
tion extracts from your decision containing the ruling of your office,
but omits the facts upon which such ruling was made.

While the rule requiring a copy of the Commissioner’s decision to
be exhibited with a petition for certiorari is not included in the Rules
of Practice, the rule has been uniformly followed in the decisions of
the Department. In accordance with such rule a copy of every deeci-
sion of your office complained of in a petition for certiorari should be
exhibited with the petition or embodied in the petition, and a failure
to comply with this rule is a suflicient ground for dismissing the peti-
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tion. (Hoover ». Lawton, 138 L. D., 635, and authorities cited; Ream
». Larson, 14 L. D., 176; Flench 2 Noonan, 16 L. D., 481.)

The petition may contaln all the material facts whlch in the opinion
of the petitioner, or his counsel, are necessary to a clear understand-
ing of the errors complained of, but it may omit facts that controlled
the decision of the Commissioner and which may present his ruling
to the Department in a different light from that viewed by the peti-
tioner.

The failure to file an appeal within the time required by the rule
will not of itself deprive a litigant of the right of relief which the
petitioner shows he is justly entitled to. If the facts as set forth in
the Commissioner’s decision and which are not controverted by the
petition show that he is entitled to relief by the exercise of the super-
visory authority of the Secretary it will be granted, although the
right of appeal was not wrongfully denied. (Oscar T. Roberts, 8 L.
D., 423; Robert O. Collier, 19 L. D., 82.) So, on the other hand, a
petition for certiorari will not be granted if it is not shown that the
decision of the Commissioner is erroneous, although he may have
erred in refusing to transmit an appeal from said decision. (White-
ford «. Johnson, 14 L. D., 67; Blackwell Townsite 2. Miner, 20 L. D.,
54d.)

In order to determine intelligently whether the action of the Com-
‘missioner deprived a litigant of any substantial right it is necessary
that his statement of facts as they appear in the record and his rulings
thereon should be fully exhibited to the Department. As this peti-
tion fails to comply with the practice of the Department in that
respect it is dismissed and returned to your office for proper filing.

FOREST RESERVE—SELECTIONS—ACT OF JUNE 4, 1897.
SaxTa FE Pacmric Rarmroap Co.

A list of railroad indemmity selections presented in accordance with departmental
regulations and accepted and recognized by the local officers has the same segre-
gative effect, while pending, as a homestead or other entry made under the
general land laws. '

The local officers have the power to reject an application to select lands under the
exchange provisions of the act of June 4, 1897, where the lands covered thereby
are not subject to such selection because embraced within a pending railroad
indemnity selection list.

Secretary Hitcheock to the Commdssioner of the General Land Office,
(F. L. C) June 30, 1904. (J. R. W)

The Santa Fe Pacific Railroad Company appealed from your office
decision of February 4, 1904, affirming the rejection by the local office
of its application under the act of June 4, 1897 (30 Stat., 36), to select
lots 2 and 7, Sec. 8, and lot 5, Sec. 5, T. 54 N., R. 12 W., 4th P. M.,
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Duluth, Minnesota, in lieu of lands relinquished to the United States
in a forest reserve. i

December 9, 1903, Charles H. Maginnis, as attorney in fact for the
Santa Fe Pacific Railroad Company, presented the application at
the local office. The tracts were included in the Northern Pacific
Railway Company’s indemnity selection list No. 15, then pending.
The selector requested that ‘‘the application be received and held
subject to the claim” of the Northern Pacific Railway Company.
This the local office refused and rejected it ‘‘ because of conflict with
Northern Pacific Railway Company’s list No. 15 involving the same
land and intact on the records of this office.” Your office held that
the pending selection list was such a claim of record as under the
circular of July 14, 1899 (29 L. D., 29), and departmental decision in
Porter «. Landrom (31 L. D., 352, 353), precluded receipt of the
application, and affirmed the action of the local office. The appeal
presents two questions—viz: that the application was authorized by
circular of September 6, 1887 (6 L. D., 181), and should not have been
rejected; that the local officers have no power to determine whether
a tract is or is not subject to selection under the act of June 4, 1897,
but can only forward such application with a report as to the status of
the land.

In Southern Pacific Railroad Company (32 L. D., 51, 53), discussing
the effect of a pending railroad indemnity selection, it was held that:

In fact, a railroad indemnity selection, presented in accordance with departmental
regulations and accepted or recognized by the local officers, has been uniformly
recognized by the land department as having the same segregative effect as a home-
stead or other entry made under the general land laws.

So, in Porter ». Landrum (31 L. D., 352, 353), cited by your office,
the Department held that—
ordinarily, where an entry or selection of public lands iz received and recognized
by the local officers, it will, while pending, prevent the receipt or recognition of
other applications for the same land, until such entry or selection is disposed of.

A pending selection list is therefore given the same force in segre-
gation of the land as an actual entry, and lands so conditioned are
within the rule fixed by circular of July 14, 1899 (29 L. D., 29), which
supersedes the circular of September 6, 1887, so far as in conflict
therewith. _

As to the power of the local officers to reject an application for
lands not subject thereto, the contention can not be sustained. = Such
power has repeatedly been recognized. Where one selection wag
" received by the local officers while another was pending, it was held,
in Arden L. Smith (31 L. D., 184, 185), that:

The selection by Smith of land included within a prior and pending selection by
Clarke should have been promptly rejected by the local officers for that reason
alone. Good administration requires that not more than one gelection of this char-
acter be entertained at the same time for the same land.
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And in Charles H. Cobb (31 L. D., 220, 221), where the local offi-
cers received and forwarded an application not accompanied with the
required proofs of the condition and character of the land, it was held
that:

"An impgrfect selection, such as this, should have been rejected by thelocal officers
at once, upon its presentation. . . . Unless his selection conformed to the law and
regulations, he was not entitled to have it received by the local officers and noted
upon the records of their office.

Section 2234 of the Revised Statutes, as amended by the act of Jan-
nary 27, 1898, provides, among other things, that they—
shall have charge of and attend to the sale of public and Indian lands within their
respective districts, as provided by law and official regulations.

The local officers are not mere perfunctory clerks, whose sole duty
is to receive, register, and forward applications for public lands.
They are local agents of your office to see that the rules and regula-
tions for administration of the public lands are complied with, and
their intelligent and impartial attention to duty greatly facilitates the
business of your office, enabling applicants more speedily to transact
their business by avoiding defects and irregularities which tend to
confusion and delay. Power to reject an improper application is inci-
dent to their office under the laws for organization of the land depart-
ment, and needs not to be conferred specially in each set of instructions
under every new act relating to disposals of public lands, but is
expressly provided for in the circular of July 7, 1902 (31 L. D., 372),
governing selections under the act of June 4, 1897, in force at the
time this application was presented at the local office.

Your office decision is affirmed.

Santa FE Paciric Rarmroap CoMPANy.

Motion for review of departmental decision of June 30, 1904, 83
L. D., 161, denied by acting Secretary Ryan, August 31, 1904,

REGULATIONS CONCERNING THE MANNER OF ACQUIRING TITLE TO
TOWN SITES ON PUBLIC LANDS IN THE DISTRICT OF ALASKA.

CIRCULAR.

DEPARTMENT OF THE INTERIOR,
- GENERAL Laxp OFFICE,
Washington, D. C., August 1, 1904.
The followmg rules and regulations for the entry of public land% for
town-site purposes in the district of Alaska, under section 11 of the
act of Congress approved March 8, 1891 (26 Stat., 1095), are hereby
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prescribed for the government and guidance of the surveyor-general,
the private land and reservation boards, the registers and receivers of
the United States land offices, and the town-site trusteesin Alaska; and
all former rules and regulations pertaining thereto in conflict herewith
are hereby revoked.

1. All town-site entries in said district are to be made by trustees
to be appointed by the Secretary of the Interior, according to the spirit
and intent of section 2387, United States Revised Statutes, which sec-
tion provides that the entries of land for such purposes are to he made
in trust fortheseveral use and benefit of the occupants thereof, accord-
ing to their respective interests, and at the minimum price, which in
these cases shall be construed to mean $1.25 per acre. When the
inhabitants of a place and their occupations and requirements constitute
more than a mere trading post, but are less than 100 in number, the
town-site entry shall be restricted to 160 acres; but where the inhabi-
tants are in number 100 and less than 200, the town-site enfry may
embrace any area not exceeding 320 acres; and in cases where the
inhabitants number more than 200 the town-site entry may embrace
any area not exceeding 640 acres. It will be observed that no more
than 640 acres shall be embraced in one town-site entry in said distriet.

2. The ““system of public-land surveys” was extended to Alaska by
act of March 3, 1899 (30 Stat., 1074, 1097-1098), making a general
appropriation for the survey of ‘“‘lands adapted to agriculture and

" lines of reservations.” The cost of surveys of the exterior lines of
town sites on public lands, over which the township surveys have not
been extended, are “‘payable out of the general appropriations for the
survey of ‘lands adapted to agriculture and lines of reservations.’”
(18 Copp’s Landowner, 117, 119.) Where, therefore, the land on
which a town site is situated in said district is not within a surveyed
township, it becomes necessary for the occupants thereof, as a pre-
requisite- to the entry of the land as a town site, to secure a special
survey of the land by application to the surveyor-general.

3. The title to certain real estate in Alaska was held under Russian
rule by certain individuals and the Greek Oriental Church, and con-
firmed by treaty concluded March 30,1867, between the United States
and the Emperor of Russia (15 Stat., 539). The act of March 3, 1891
(26 Stat., 1095), in section 14, has expressly excepted from entry for
town sites and trading and manufacturing sites all tracts of land in
Alaska, not exceeding 640 acres in any one tract, occupied as mission-
ary stations at the date of the passage of same, while other real prop-
erty is now held and occupied by the United States in several of the
Alaska towns for school and other public purposes, and it is perhaps
desirable that still other lots or blocks in those towns that take advan-

. tage of the provisions of the town-site law should be reserved to meet

the future requirements for school purposes or as sites for Government
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buildings. Therefore such employee or employees of the Government
as shall be designated or detailed for that purpose shall constitute a
board whose duty it shall be, as soon as notitied by the United States
surveyor-general of Alaska that an application for a special survey of
the exterior lines of any such town site has been received by him, to go
upon the land applied for and to determine and designate what lands
should be eliminated from the town-site survey, as above indicated.

Such board shall inquire into the title to the several private claims
and church claims held in such town site under Russian rule, as origi-
nally claimed at the date of the acquisition of Alaska by this Govern-
ment, and into the claims for land therein, not exceeding 640 acres in
one tract, occupied as missionary stations on March 3, 1891, and shall
fix and determine the proper metes and bounds of said church, mis-
sionary, and private claims, after due notice having been given to the
present owners of same, both of their right to submit testimony and
documents, either in person or by attorney, in support of same, and
of their right, within thirty days from receipt of notice of the conelu-
sions of said board, to file an appeal therefrom with said board, for
transmission to this office. Should any one of such parties be dissat-
isfled with the decision of this office in such a case he may still fur-
ther prosecute an appeal to the Secretary of the Interior upon such
terms as shall be prescribed in each individual case. Proper evidence
of notice should be taken by said board in all cases,and a record of all
testimony submitted to them should be kept. If an appeal is taken,
the same, together with the decision of the board and all papers and
evidence affecting the claims of the appellant, should be forwarded
direct to this office. Should no appeal be taken, the report of the
board should be filed with the United States Surveyor-General for hig
use and guidance as hereinafter directed.

It shall also be the official duty of said board to approximately fix
and determine the metes and bounds of all lots and blocks in any such
town site now occupied by the Government for school or other public
purposes, and of all unclaimed lots or blocks which, in their judgment,
should be reserved for school or any other purpose, and to make report
of such investigations to the surveyor-general for his use and guidance,
as also hereinafter directed, should no appeal be filed therefrom.

Should an application to the survevor-general for a town-site survey
be accompanied with ample proof that no suech claims under Russian
rule exist; that no occupation as missionary stations of the land applied
for existed on March 3, 1891; that no part of said land is occupied or
required for district court purposes; and that therewith is a deserip-
tion of all available reservations needed or occupied for school, Goy-
ernment, or other public purposes upon said land, the surveyor-general
shall immediately submit the same to this office with his recommenda-
tion thereon, and if said proof be found suflicient, action by such
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bqard may be waived by this office in its discretion, in which case the
surveyor-general will be instructed to proceed with the survey of such
town site. ‘ '

4. Should an appeal from the action or decision of such board be
filed in any case, ‘no further action will be taken by the surveyor-
gencral until the matter has been finally decided by this office or the
Department. But should no appeal be filed, the surveyor-general
will proceed to direct the survey of the éxterior lines of the town site
to be made, the same in all respects as above directed in the survey of
Jand for trade and manufacturing purposes, except that no deposit for
survey will be required, and that he will accept the report and recom-
mendations made by said board and exclude and except, by metes and
bounds, from the land so surveyed all the lots and blocks for any pur-
pose recommended to be excepted by said board. The execution of
the survey of the lots and blocks thus excepted shall. be made a part
of the duties of the surveyor who is deputized to survey the exterior
lines of the town site; the survey of such lots or blocks shall be con-
nected by course and distance with a corner of the town-site survey,
and also fully deseribed in the field notes of said survey and protracted
upon the plat of said town site; and the limits of such lots or blocks
will be permanently marked upon the ground in such manner as the
surveyor-general shall direct. In forwarding the plat and field notes
of the survey of any town site for the approval of this office, the
surveyor-general will also forward any report that said board may
have filed with him for approval in like manner.

5. Under section 81 of the act of June 6, 1900 (31 Stat., 321, 382),
the district court of Alaska is authorized, by its order, to set aside
unappropriated public land in said Territory for jail and court-house
sites, a certified copy of which order, when duly made and filed in this
office, operates as a reservation of the lands therein properly set aside
under said section, Where any certified copies of such orders have
been tiled in this office prior-to the survey of the exterior lines of any
such town site, atfecting the lands therein, this office will, on being
informed of an application for such survey, furnish the surveyor-
general with a copy thereof, and he will proceed to exclude from such
survey the land in such orders reserved in the manner above provided
for the reservations made by such board.

6. When the plat and field notes of the survey of the exterior lines
of any town site shall have been approved the Secretary of the Interior
will appoint one trustee to make entry of the tract so surveyed in trust
for the occupants thereof, as provided by said act. The trustee, hav-
ing received his appointment and qualified himself for duty by taking
and stbscribing the usual oath of office and executing the bond here-
inafter required, will then file with the proper local land office a written
notice in due form, reciting the name of the party who will make the
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entry, the name and geographical location of the town site, the place
and date of making proof, and the names of four witnesses by whom
it is proposed to establish the right of entry. The register will issue
his notice accordingly, to be published once a week for six consecutive
weeks, at the applicant’s expense, in a newspaper published in the
town for which the entry is to be made, or nearest to the land applied
for. Copies of said notice must also be posted in the office of the
register and in a conspicuous place upon the land for thirty days next
preceding the date of making proof. The required proof shall con-
gist of the testimony of the applicant and two of the published wit-
nesses, and shall show (1) the actual occupancy of the land for munic-
ipal purposes; (2) the number of inhabitants; (3) the character, extent,
and value of town improvements; (4) the mineral or nonmineral char-
acter of the town site; (5) that said town site does not contain any land
occupied by the United States for school or other public purposes, nor
any land to which the title was claimed ander Russian rule and con-
firmed by the treaty of transfer to the United States, nor any land for
which patents have been issued by the United States; and (6) proof of
the publication and posting of notices for the required time, consisting
of the affidavit of the publisher to that effect, accompanied by a copy
of the published notice, together with the certificate of the register as
to the posting of the notice in his office and the affidavit of the party
" who posted the notice upon the land, reciting the fact and date of post-
ing said notices and that the same so remained for the specified time
hereinbefore required. The proof being accepted by this office, the
trustee will call upon the occupants of said town site for the requisite
amount of money necessary to pay the Government for the land as
surveyed, and other expenses incident to the entry, keeping an accurate
account thereof and giving his receipt therefor. And when realized
from assessment and allotment he will refund the same, taking evidence
thereof, to be filed with his report in the manner hereinafter directed.
The purchase price of the land should be paid to and receipted for by
the receiver of the land office, and thereupon the certificate of entry
will be issued by the register and the papers will be forwarded to this
office, and, if found to be complete and made in accordance with these
instiuctions, patent will issue without delay. Cash certificate of entry
(No..4—189) will be used by the register in allowing all entries author-
ized by the law and these regulations, and said entries will be given
the consecutive number of the series of cash entries issued by the land

office.
1. A protest against the allowance of a townsite entry will be heard,
and the same permitted to be carried into a contest in the same man-
ner and under the same conditions as provided in the matter of contests
before local land officers.

8. Trustees of the several town sites entered in said district shall
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levy assessments upon the property either occupied or possessed by
any native Alaskan the same as if he were a white man, and shall
apportion and convey the same to him according to his respective
interest.

9. The entry having been made and forwarded to this office, the
trustee will cause an actual survey of the lots, blocks, streets, and
alleys of the town site to be made, conforming as near as in his judg-
ment it is deemed advisable to the original plan of survey of such town
and the individual holdings as shown by the recorded titles and the
improvements thereon, making triplicate plats of said survey, attach-
ing a certified copy of the field notes thereof to each plat, and desig-
nating upon each plat the lots occupied and improved, together with
the value of the same, and the name of the owner or owners thereof;
and in like manner he will designate thereon the lots occupied by any
corporation, religious organization, or private or sectarian school.
The designation of an owner on such plats will be temporary until
final decision of record in relation thereto, and shall in no case be
taken or held as in any sense or to any degree a conclusion or judg-
ment by the trustee as to the true ownership in any contested case
coming before him.

10. As soon as said plats are completed, the trustee will then
prepare a notice to the effect that such survey and platting have been
completed, and unless objection thereto be filed with the trustee within
thirty days from the publication of such notice, said plats will be
approved by him, and notifying all persons concerned or interested in
such town site that on a designated day he will proceed to set off to
the person entitled to the same, according to their respective inter-
ests, the lots, blocks, or grounds to which each occupant thereof shall
be entitled under the provisions of said act. Such notice shall be
published by posting copies thereof in three conspicuous places in the
town, at least thirty days prior to the day set apart for making such
division and allotment, and by advertising the same in a newspaper
published in the town, if there be one, once a week for five successive
weeks. Proof of pOthl’lO such notice shall be the certificate of the
trustee, and of advertising the same shall be the affidavit of the pub-
lisher of the newspaper, accompanied with a copy of such notice.
Shonld objection be filed against said survey and the approval of said
plat, or any part thereof, the trustee will receive all evidence offered
for or against the same and render his decision thereon subject to
appeal to this office as in other cases provided. When the plats are
finally completed they will be certified to by him as follows:

I, the undersigned, trustee of the town site of , district of Alaska, hereby
certify that I have examined the survey of said town site and approved the foregoing

plat thereof as strictly conformable to said survey made in accordance with the act
of Congress approved March 3, 1891, and my official instructions.
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Said plats with the field notes attached shall be filed, one in the
office of the Commissioner of the General Land Office, one with the
recorder of deeds for the recording district in which the land is
situated, and one shall be retained by the trustee in his office.

11. After such notice shall have been duly given and the plats
approved, the trustee will proceed on the designated day, or as soon
thereafter as possible, except in contest cases, which shall be disposed
of in the manner hereinafter provided, to set apart to the persons
entitled to receive the same the lots, blocks, and grounds to which
each person, company, or association of persons shall be entitled
according to their respective interests, and in so doing he will ohserve
and follow as strictly as the platting of the town site will permit the
rights of all parties to the property claimed by them,; as shown and
defined by the records of the recorder of deeds and mortgages and
other contracts relating to real estate in said recording district. Only
those who were occupants of lots or entitled to such occupancy at the
date of entry, or their assigns thereafter, are entitled to the allotments
herein provided. ‘

Claimants should file their applications for deeds, setting forth
therein the grounds of their claims for the premises applied for, which
should be veritied by their affidavits, and if the trustee in the exercise
of his discretion should require corroboration of the allegations in any
such application, the same must be corroborated by one or two wit-
nesses. All affidavits to such allegations may be subscribed and sworn
to before the trustee, without other fee therefor than the compensa-
tion herein allowed him, or before any other officer authorized to
administer oaths.

12. After setting apart such lots, blocks, or parcels, and upon a
valuation of the same as hereinbefore provided for, the trustee will
proceed to determine and assess upon such lots and blocks according
to their value such rate and sum as will be necessary to pay all
expenses incident to the town-site entry. In those cases in which
there appears more than one claimant for any lot or block the trustee
will require the second claimant at the time he presents his applica-
tion, as a condition precedent to its-reception and filing, to deposit
with the trustee a sum suflicient to cover all costs and expenses that
may be incurred for one day in determining the priority of right, and
upon such deposit being made the trustee will personally or by regis-
tered letter notify the first claimant to deposit a like sum within fif-
teen days from service of such notice upon him, failing in which his
application will be rejected. All other claimants for such lot or block
will be required to deposit a like sum as a condition precedent to the
reception and filing of their applications. Upon the final determina-
tion of such proceedings the amount deposited by the suceesstul claim-
ant shall be returned to him and the other deposits shall be disposed
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of as provided in section 14 hereof. In making the assessments the
trustee will take into consideration—

First. The reimbursement of the parties who advanced such money
as was necessary to pay the purchase price of the land.

Second. The money expended in advertising and making proof and
entry of the town site.

Third. The compensation of himself as trustee.

Fourth. The necessary expenses for clerk hire ag hereinafter pro-
vided.

Fifth. All necessary expenses for rent, fuel, light, publication, and
registered letters, and all other legitimate expenses incident to the
expeditious execution ot his trust. .

More than one assessment may be made, if necessary, to effect the
purpose of said act of Congress and these instructions. Upon receipt
of the patent and payment of the assessments the trustee will issue
deeds for the uncontested lots, blank forms of conveyance being fur-
nished by this office for that purpose, No deed shall be issued until
the assessments upon the lots to be thereby conveyed have been paid
in full, and when so paid the deed should be issued, acknowledged
before an officer duly authorized to take acknowledgments of deeds,
at the cost of the grantee, and delivered to the party entitled thereto
without any unnecessary delay.

No limitation is placed by statute on the number of lots that may be
awarded to any one person, except that he must be an occupant or
entitled to such occupancy in the sense of the law on the date of the
entry of each lot awarded to him. Minority and coverture are not
disabilities.

13. His work having been completed to this point, the trustee will
then, and not before, in cases where he finds two or more applicants
claiming the same lot, block, or parcel of land, proceed to hear and
determine the controversy, fixing a time and place for the hearing of
the respective claims of the interested parties, giving each fifteen
days’ notice thereof and a fair opportunity to present their interests
in accordance with the principles of law and equity applicable to the
case, observing, as far as practicable, the rules preseribed for contests
before registers and receivers of the local offices; he will administer
oaths to the witnesses, observe the rules of evidence in making his
investigations, and at the close of the case, or as soon thereafter as his
duties will permit, render a decision in writing. If the notice herein
provided for can not be personally served upon the party therein
named within five days from its date, such service may be made by a
printed notice published for thirty days in a newspaper in the town
in which the lot to be affected thereby is situated; or, if there be none,
then said notice may be printed in the newspaper published nearest
the land in Alaska. Copies of such notice must also be posted upon
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the lot in controversy and in at least three other conspicuous places in
the town wherein the lot is situated, and be served by registered letter
upon each party therein named, addressed to each at his last known
post-office address, such posting and mailing to be not less than thirty
days before the day fixed for hearing. The proof of such publication
shall be the affidavit of the publisher of the newspaper with a copy of
the printed notice attached; the proof of posting shall be the certifi-
cate of the trustee, and the proof of service by registered letter shall
be the registry return receipt or returned letter, as the case may be.

The proceedings in these contests should be without any unneces-
sary delay. The town, through its authorized representative, may be
a party to anv such contest for the purpose of showing that the other
parties thereto have no legal claim to the land involved, and that the
same should be subject to sale as unclaimed or be reserved for the
benefit of the municipality. In such cases the town shall be possessed
of the same rights and privileges and be subject to the same require-
ments as individual elaimants.

14. Before proceeding to dispose of the contested cases the trustee
will require each claimant to deposit with him each morning after the
first day a sum sufficient to cover and pay all costs and expenses on
such proceedings for that day, except when there are three or more
claimants for a lot, wheu the deposit which each claimant shall be
required to make daily shall be ascertained by dividing the sum suffi-
cient to cover and pay all costs and expenses of such proceedings for
the day by the number of claimants less one. Persons jointly claiming
a lot are to be considered as but one claimant. While the amount of
deposit for such costs and expenses should be adequate, it should not
be in excess of a just and reasonable sum therefor. It should include
the compensation of the trustee and clerk or stenographer for the time
actually emploved in the hearing and consideration of the case, the
expense for fuel, light, and rent during such time, the postage paid or

to be paid for all necessary registered letters, and the fees for pub- °

lication of notice when published. At the close of the contest, on
appeal or otherwise, the sum deposited by the successful party shall
be returned to him, but that deposited by the losing party shall be
retained and accounted for by said -trustee, except as to any excess
over the actual costs, which excess shall be returned to such party.
Where lots are awarded by final judgment on default of an adverse
party, the costs and expenses thereof shall be paid out of the deposit_
by the unsuccessful party. In case of a compromise by the parties, or
of a judgment dividing the lots, the costs and expenses shall be taken
from the deposits pro rata in proportion to the unsuccesstul elaims.
15. The testimony of each witness in contest cases must be reduced
to writing, be subscribed by the witness, and the jurat of the trustee
be thereto attached, and all objections, exceptions, motions, rulings,
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stipulations, and other proceedings must be noted, and reference must
be made for identification to the record evidence introduced, each in
its regular order; or the same may be taken in shorthand and tran-
seribed by the stenographer, and each witness may be then required
to subscribe to his testimony, and the jurat of the trustee be then
thereto attached. But in the discretion of the trustee he may waive
the signatures of the witnesses and the transcribing of the testimony
and other proceedings entirely until an appeal be taken, in which case
the same must be transcribed, and should the signatures of the wit-
nesses to their testimony and the jurats thereto be omitted, the ste-
nographer must attach his affidavit to such transcript to the effect that
the same is true and correct and contains all the testimony and refer-
ences to other evidence introduced, and notes of all objections, excep-
tions, motions, rulings, and stipulations made, and other proceedings
had at said trial. The trustee must also attach his certificate thereto
to the effect that all of the witnesses therein named testified under oath
administered by him; that such witnesses were all the witnesses who
testified at such trial; that said transeript is a true record of all the
proceedings had before him; and that thereto attached is all the record
evidence introduced on said trial.

16. All decisions by the trustee involving the right of appeal, or the
exercise of other rights within a certain time, or compliance with some
official requirement, shall be in writing and he served by him person-
ally or by registered letter. The evidence of such service must be
transmitted to this office with the papers in the case, the evidence of
gervice by registered mail being the registry return receipt or the
returned letter, as the case may be.

17. Any person feeling aggrieved by the decision of the trustee may,
within thirty days after notice thereof, appeal to the Commissioner of
the General Land Office, under the rules as provided for appeals from
the opinions of the registers and receivers, and if either party is dis-
satisfied with the conclusions of said Commissioner in the case, he may
still further prosecute an appeal, within sixty days from notice thereof,
to the Secretary of the Interior, upon like terms and conditions and
under the same rules that appeals are now regulated by and taken in
adversary proceedings from the Commissioner to the Secretary, and
motions for review and for rehearing shall also be governed by the
rules in such adversary proceedings.

No deed will be issued for any land involved in a contest until the
case has been finally determined and closed.

18. The trustees will, as soon as practicable after all allotments and
.awards have been made by him and deeds have been issued on the lots
upon which the assessments have been paid, prepare and submit to
this office a statement showing all tracts not disposed of by deed and
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each tract awarded to a claimant or claimants who have failed to make
payment of the assessments thereon, giving the last known address of
each delinquent allottee, and reporting all proceedings had and notices
given by him to any such allottee, and thereupon should such proceed-
ings be found regular, and no errors appear in such statement, the
trustee will be directed by this office to give notice that he will sell,
at a certain designated place in said town and on a certain day therein
designated, to be not less than sixty days from the date of such notice,
at public outery, for cash, to the highest bidder, all lots and tracts
remaining unoccupied and unclaimed at the date of said entry, and all
lots and tracts claimed and awarded on which the assessments have not
been paid at the date of such sale. Said notice shall further contain
a description of the lots and tracts to be sold, made in two separate
lists, one containing the lots and tracts unclaimed at the date of entry,
and the other the lots and tracts claimed and awarded on which the
astessments have not been paid, each lot and tract in the latter list to
contain opposite such lot or tract the name of the delinquent allottee
to whom awarded and the amount of the assessments thereon. The
notice shall also contain a further statement that unless such delinquent
allottee or allottees shall, before the lot or lots, tract or tracts, awarded
to him or them have been sold as herein provided, pay the assessments
thereon, together with the pro rata costs of this publication and the
cost of acknowledging deed, his right to a deed for said lot or lots,
tract or tracts, will be forfeited. Such notice will be signed by the
trustee, and he will cause it to be published for five successive weeks
in a newspaper published in the town, or if there be none, then in
the newspaper published in Alaska nearest the land, the first publi-
cation to be at least forty days prior to the date fixed therein for
such sale; and he shall post copies thereof in three conspicuous
places on the land and serve upon the delinquent allottee personally,
or by registered letter addressed to him at his last known post-office
address, a copy of such notice, at least fifty days prior to the date of
said sale.

Upon conelusion of such sale the trustee will report to this effice the
result thereof, showing the names of the purchasers, lots and tracts
sold, amount received for each, the expenses attending the sale, the
costs of publication, including registered letters, the amount of the
assessments on each lot and tract, and all claims by the trustee for
compensation for services rendered in connection therewith. Proper
proofs of the publication, posting, and service on the delinquent
allottees of the notices of sale must accompany the report. As soon
as practicable after the receipt of the report by this office such direc-
tions will be given as to the disposition of the net proceeds of the sale
and any balance remaining in the hands of the trustee as the Secretary
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of the Interior may order for the use and benefit of the municipality
or the inhabitants of the town site for public purposes.

19. The trustee shall receive and pay out any money provided for
in these instruections, subject to the supervision of this office, keeping
an accurate account thereof; and before entering upon duty he shall,
in addition to taking the official oath, also enter into a bond to the
United States in the penal sum of 85,000 for the faithful discharge of
his duties, both as now prescribed and furnished by the Department
of the Interior.

All payments by the occupants of any townsite for any of the pur-
poses in these instructions mentioned shall be in cash and made only
to the trustee thereof, who shall make duplicate receipts for all money
paid him, one to be given to the party making the payment and the other
to be forwarded to this office with the trustee’s papers .and accounts.
Said trustee shall also take receipts for all money disbursed by him,
and be held strictly accountable by this office, under his bond, f01 the
proper handling of the trust funds in his possession.

20. The trustee shall keep a book in which he shall record the min-
utes of each day’s proceedings, to be completed and signed by him
before the next day’s business shall be begun, and the same shall not
thereafter be changed except by a further record. He shall keep a
tract book in which the blocks in the town site shall be consecutively
entered, and underneath each block the lots shall he designated in
regular order. Opposite each lot shall be entered the names of the
claimants therefor, the valuation thereof, the rate per cent of the
assessments, the amount of the assessments, the number of the receipt
for the assessments, the amount paid for deed, to whom deeded, date
of deed, to whom deed delivered, date of delivery, and page where
recorded in the record of deeds kept by him. He shall record in a
book, kept for the purpose by him, a correct copy of each deed issued.
He shall keep a contest docket in which he shall enter the number of
the contest, the title of the case, the names of the attorneys for each
party, the premises involved, the deposits made by each party, and
all proceedings had in such contest and the date thereof. He shall
also keep the books of accounts and vouchers hereinafter mentioned.
The necessary stationery, blanks, and blank books for his use as trustee
will be furnished him by this office upon requisition therefor.

21. The trustee will correspond with the Commissioner of the Gen-
eral Land Office and only through him with the Secretary of the
Interior.

22. In order to secure uniformity in the preparation of accounts of
the trustee relative to moneys received and disbursed by him on account
-of assessment funds, contest funds, and proceeds from lot sales, the
following method will be observed:
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BOOKS OF ACCOUNT AND VOUCHERS.
CasH Boox—AssessMENT FUNDs.

RECEIPTS.

The trustee will enter on the left-hand page of said book all moneys
received by him from allottees in payment of assessments levied on
their lots, showing the date when received, number of receipt issued,
name of allottee, lots and blocks involved, and the amount received;
said receipts to be numbered consecutively, commencing with number
one, assessment, funds.

" The money received from the occupants of the town site to pay the
Government for the land as surveyed, and other expenses incident to
the entry thereof, will be accounted for in connection with assessment-
fund receipts.

DISBURSEMENTS,

He will enter on the right-hand page of said book the amount paid
for the land and the usual fees in connection with the entry thereof,
the amount refunded the occupants of the town site who advanced
said money, amount paid for publication of notices in connection there-
with, the trustee’s compensation when employed on assessment work,
the fees for acknowledging deeds, the expense of recording plat and
patent of town site, rent,; fuel, and registered letters. Said entries
will show the date of payment, number of voucher, to whom paid, for
what purpose, and amount paid. Vouchers must be furnished for
each disbursement, which will be numbered consecutively commencmg
with number one, assessment series.

Casa Boor—ContrsT FoNDs,

RECEIPTS.

The same rule will be observed in keeping this account as provided
for assessment funds, except that the number of the contest will be
reported, and the receipts numbered to commence with No. 1, contest-
fund series.

DISBURSEMENTS.

The trustee will enter on the right-hand page the amount paid to
himself for compensation for time employed in contest cases, recit-
ing the amount chargeable to each contest, giving the number of the
case, the amount paid for publication of notice of hearing and to the
stenographer for taking and transcubmg testimony, if one shall be
employed in the case.

Each contest case must bear all the expenses in connection there-
with, and if there shall be any excess of the deposit by the losing con-
testant such excess must be refunded under the roles at the close of
the case.
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Every credit claimed must be supported by proper vouchers, num-
bered consecutively, commencing with No. 1, contest-fund series.

Care must be taken that no receipts or payments on account of
assessment funds are confused with contest funds or proceeds from
lot sales, as said accounts are separate and distinet and must be kept
and rendered.

WeexLy TiME REPORTS.

The trustee will forward at the end of each week a report (Form
4-489) showing his official acts for each day thereof, which reports
are not to be submitted as a mere matter of form, but must show the
nature of the official business or office work. Such terms as *“ Attend-
ing to official business,” ‘ Engaged in office work,” ** Writing official
commmunications,” are not sufficiently specific and will not be accepted
by this office. Time employed on assessment work will be so reported.
Time on contest work will be reported, giving the number of the case -
and the first-named party therein. Such service will be reported by
days, three-quarter days, half days, or quarter days, as the case may
be. Payment of compensation to the trustee and for clerical services
will be based upon such time reports, and vouchers will not be accepted
by this office unless the dates and amount of time paid for agree with
the time reported as appears in said report, separate vouchers being
required for payments on account of assessment work and contest
work. o

MonTHLY ACCOUNTS.
ASSESSMENT FUNDS.

At the end of each month the trustee will render an account cur-
rent (Form 4-123d) assessment funds, in which he will enter on the
right-hand page the halance on hand brought forward from the pre-
vious month, and the total amount of such funds received during the
month, as appears by an abstract, which will show in detail the names
of parties, date and number of receipts, amount received from each
allottee as appears from the assessment fund cash book, together
with the duplicate receipts issued in each instance. He will enter on
the left-hand page the amount disbursed, as appears by an abstract to
be furnished, showing date of payment, number of voucher, name of
payee in each instance, as appears by the cash-book assessment funds,
vouchers for such disbursements to be submitted with each account
current. The trustee will declare the halance on hand at the close of
each month, according to said account current, which balance must
agree with the balance shown by said cash book.

CONTEST FUNDS.

The trustee will render another account eurrent contest funds, in
which he will account for all receipts and disbursements on account of
contest funds prepared as provided for assessment funds.
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No abstracts need be rendered where there is sufficient space on the
account current to enter the receipts and disbursements in detail, but
in any event the duplicate receipts and vouchers to correspond with the
amounts received and disbursed must be furnished with the monthly
account current.

Account CURRENT LoT SALE.

The trustee will render an account current (Form 4-123d), proceeds
of lot sales, in which he will enter on the right-hand page the amount
received as appears by an abstract, showing the date of sale, name of
purchaser, number of receipt, lot and block sold, and amount received
therefor, together with the duplicate receipt issued in each instance. He
will enter on the left-hand page, in detail, all the disbursements made
under authority of the office and furnish proper vouchers therefor.

93. The trustee of any town site in the district of Alaska will be
allowed compensation at such rate per day as may be fixed by the
Secretary of the Interior, for each day actually engaged and employed
in the performance of his duties as such trustee.

24. Whenever the volume of business is such that the trustee is
unable to perform it all without assistance he may, upon a petition by
the corporate authorities or a majority of the lot occupants employ a
clerk from time to time, as the exigencies of the business demands, to
perform such ministerial or elerical duties as he is for the time unable
to perform, and for whose acts the trustee will be held responsible
upon his bond, at a compensation for the time actually employed not
exceeding the amount paid for similar services by the clerk of the
district court of the division in which the land is situated, and in his
reports thereon to this office the trustee shall certify that he was
unable by reuson of the volume of business to perform the clerical
services for which such clerk or clerks were employed. and that such
employment for the time such clerk or clerks were employed was
essential to the expeditious transaction of the business of his trust.

Where the clerk is not a stenographer and a stenographer or clerk
becomes necessary in a contest case, the trustee may employ one, who
shall receive compensation not exceeding the rate per day allowed for
similar services by the district court for the division in which the land
is situated, for the time actually engaged and employed, to be paid
out of the deposits made by the parties to the contest. Nothing herein
contained shall prevent the parties to any such contest, with the consent
of the trustee, from mutually agreeing to and employing and paying
their own stenographer or clerk, who shall perform his services under
the direction and supervision of the trustee.

25. The trustee’s duties herein prescribed having been completed, the
books of accounts of all his receipts and expenditures, together with a
record of his proceedings as hereinbefore provided, with all papers,
other books, and everything pertaining to such town site in his posses-
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sion, and all evidence of his official acts, shall be transmitted to this
office to become a part of the records thereof, excepting from such
papers, however, in case the town be incorporated, the subdivisional
plat of the town site and field notes thereto attached, which in such
cases he shall deliver to the municipal authorities of the town, to be
kept with its records, taking a receipt therefor, to be transmitted to

this office.
W. A. RicHARDS,

Comanessioner.
Approved August 1, 1904:

'Tros. Ryan,
Acting Secretary.

Laws ReEvating To TowN SITES IN ALASKA.

Sec. 2387. Whenever any portion of the public lands have been or
may be settled upon and occupied as a town site,
e amioTites not subject to entry under the agricultural pre-
p piiareh, 1867, ¢ 177, v.14 emption laws, it is lawful, in case such town be in-
corporated, for the corporate authorities thereof
and, if not incorporated, for the judge of the county court for the county
in which such town is situated to enter at the proper land office, and
at the minimum price, the land so settled and occupied in trust for the
several use and benetit of the occupants thereof, according to their
respective interests: the execution of which trust, as to the disposal of
lots in such town and the proceeds of the sales thel eof, to be conducted
under such regulations as may be prescribed by the leg1slat1ve, author-
ity of the State or Territory in which the same may be situated.
Stc. 2388. The entry of the land provided for in the preceding sec-
tion shall be made, or a declaratory statement of
s o beseaine  the purpose of the 1nhab1tants to enter it as a town
p‘25}‘1’{fmh 1867,¢.177,v. 14, site shall be filed with the register of the proper
land office, prior to the commencement of the pub-
lic sale of the body of land in which it is included, and the entry or
declaratory statement shall include only such land as is actually occu-
pied by the town and the title to which is in the United States; but in
any territory in which aland office may not have been established such
declaratory statements may be filed with the surveyor-general of the
surveying district in which the lands are situated, who shall transmit
the same to the General Land Office.
Src. 2389. If upon surveyed lands, the entry shall in its exterior
limit be made in conformity to the legal subdivi-
poniry in proportion o sions of the public lands authorized by law; and
o siarch, 1867, ¢ 177, v- 14, where the inhabitants are in number one hundred
and less than two hundred, shall embrace not

exceeding three hundred and twenty acres; and in cases where the
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inhabitants of such towns are more than two hundred and less than one
thousand shall embrace not exceeding six hundred and forty acres;
and where the number of inhabitants is one thousand and over one
thousand shall embrace not exceeding twelve hundred and eighty acres;
but for each additional one thousand inhabitants, not exceeding five
thousand in all, a further grant of three hundred and twenty acres

shall be allowed.

* * * * * *® *

Swc. 2391. Any act of the trustees not made in conformity to the
regulations alluded to in section twenty-three hun-

plertain actsof trusteesto (red and eighty-seven shall be void.

oid,
2 March 1867, ¢.177,v, 14,
p. &

SEC. 23992. No title shall be acquired, under the foregoing provisions

No title acquired to gold of this chapter, to any mine of gold, silver, ¢inna-

ines 3 t ini . . « . .
Claime, &g?.;gzr 01:_]1”1:5 bar, or copper, or to any valid mining claim or
von e, o e lTh e possession held under existing laws. .

Sec. 2393. The provisions of this chapter shall not apply to military

or other reservations heretofore made by the
Military or other reserva-

tions, &, United States, nor to reservations for light-houses,
p,25¥mh 1867, .47,V sustom-houses, mints, or such other public pur-

poses as the interests of the United States may
require, whether held under reservations through the land office by
title derived from the Crown of Spain, or otherwise.

AN ACT To repeal the timber-culture laws, and for other purposes.
Be it enacted by the Senate and House of Bepresentatives of the United
States of America in Congress assembled, * * *

Swo. 11. That until otherwise ordered by Congress lands in Alaska

may be entered for town-site purposes, for the
How and by whom en-

tered. several use and benefit of the occupants of such
Act March 8, 1891, 26 .
star o0a " 3 town sites, by such trustee or trustees as may be

named by the Secretary of the Interior for that
purpose, such entries to be made under the provisions of section
twenty-three hundred and eighty-seven of the Revised Statutes as
near as may be; and when such entries shall have heen made the Sec-
retary of the Interior shall provide by regulation for the proper exe-
cution of the trust in favor of the inhabitants of the town site, includ-
ing the survey of the land into lots, according to the spirit and intent
of said section twenty-three hundred and eighty-seven of the Revised
Statutes, whereby the same results would be reached as though the
entry had been made by a county judge and the disposal of the lots in
such town site and the proceeds-of the sale thereof had been pre-
seribed by the legislative authority of a State or Territory: Provided,
That no more than six hundred and forty acres shall be embraced in
one town-site entry.

N
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AN ACT Making further provision for a civil government for Alaska, and for other
purposes.

Be it enacted by the Senate and House of Representatives of the United
States of America in Congress assembled.

TirLe I.—Chapter One., * % %

Sec. 81. * * ¥ Any division of the court may, where necessary,
order the construction or repair of a jail building
at the place or places where terms of the court are
held, at a cost not to exceed three thousand dollars for each building,
the same to be paid by the clerk as provided for the payment of other
allowances for the necessary expenses of the court; and any part or
portion of the unappropriated public domain of the United States,
embracing not more than four thousand square feet, to be taken in
compact form, as near as may be practicable, may be set aside by order
of the court asa jail site, which order shall deseribe the location of the
ground selected, where unsurveyed by metes and bounds and by refer-
ence to natural objects and permanent monuments, in such manner that
its boundaries and its location may be readily determined, a certified
copy of which order of the court shall be by the clerk thereof trans-
mitted to the Commissioner of the General Land Office, who shall
cause the same to be noted on the records of his office, and thereafter
the ground deseribed shall be reserved from sale or other disposition,
unless for good cause the court shall vacate the order of reservation
or Congress shall otherwise direct. * * *

- Where a suitable court room is not available or can not be obtained

Reservation for cours. 2 @ reasonable rental at the place or any of the
house site. places where terms of the court are held, the court
may enter a like order of reservation and direct the construction of a
suitable building where the sessions of the court may be held, the cost
of such building not to exceed in any case the sum of five thousand
dollars, the same to be paid and proceedings to reserve the land to be
as in the case of the reservation of ground and con-
struction of jail, as hereinbefore provided.

Reservation for jail site.

Act June §, 1900; 31 Stat.,
321.

CHIPPEWA CEDED LANDS—LOT 1, SEC.10,T. 168 N., R. 35 W., CROOK-
STON, MINNESOTA, WITHDRAWN FROM ENTRY.

INSTRUCTIONS.

DEPARTMENT OF THE INTERIOR,
GENERAL LaND OFFICE,
Washington, D. C., August &, 1904.
Register and Receiver, Crookston, Minnesota.
GENTLEMEN: I inclose herewith a copy of departmental letter of
July 6, 1904 [see below], in regard to Lot 1, Sec. 10, T. 168 N., R. 35
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W., 5th P. M., surveyed as a part of the Chippewa ceded Indian
lands, and in accordance with said departmental letter said lot is not
subject to settlement, entry, or other disposal under any of the land
laws of the United States.. You will so note on yvour records.

Very respectfully,

J. H. FivpLE,
Acting Comamisstoner,
Approved, August 5, 1904.
Tros. Ryan, Acting Secretary.

[Departmental letter of July 6, 1904.)

The Commissioner of the General Land Office.

S1r: Referring to your office letter of April 26, 1904, requesting instructions as to
sale of lot 1, Sec. 10, T. 168 N., R. 35 W., 5th P. M., surveyed as a part of the Chip-
pewa ceded Indian lands, subject to disposal under the act of January 14, 1889 (27
Stat., 642 , and act amendatory thereof, you were directed, May 21, 1904, not to pre-
ceed to a sale or disp sal of this tract r of other land similarly situated in loops of
the i tersecting national boundary in that viei ity, until further advis d.

This Department deemed the matter involved to be on touc ing questions of
national boundary and relations of amity between the United States and the British
empire, and submitted t e matter to the Department of State, requesting advice
ther on.

This Department is in receipt of the letter of June 25, 1904, of the Departm' nt of
Stat , a_copy whereof is enclosed for information of your office, advising that, in
view of the premises therein expressed, it does not seem advisable to make the dis-
position of the lands now under consideration. You are therefore directed not to
advertise or make disposa of hese lands. '

Very resp ctfully .
’ THos. Ryax, Acting Secretary.

SCHOOL LANDS—INDIAN RESERVATION—ACT OF FEBRUARY 22, 1889,
InsTRUCTIONS.

Under its grant of school lands made by the act of February 22, 1889, the State of
Montana is entitled to sections sixteen and thir y-six within the boundaries of
the former reservation f the Gros Ventres and oth r tribes of Indians, where
such lands have ot been appr priated by a bona fide settler prior to their identi-
fication by survey. -

Acting Secvetary Ryan to the Dirvector of the Geological Survey,

(S. V. P) August 9, 1904. J. R. W)

The Department is in receipt of your office letter of June 27, 1904,
asking to be advised whether the State of Montana is entitled under
its school land grant of February 22, 1889 (25 Stat., 676, Sec. 10, 679),
to claim sections 16 and 36 in those townships in the Milk River Val-
ley, Montana, embraced in the former Indian reservation for the Gros
Ventres and other tribes, created by the act of April 15, 1874 (18
Stat., 28), and restored to the public domain by the act of May 1, 1888
(25 Stat., 118-183); also whether this area is subject to indemnity
school selections.
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By section 3 of the act of 1889, supra, it was provided that these
lands— ' '
are a part of the public domain and are open to the operation of the laws regulating
homestead entry, except section twenty-three hundred and one of the Revised
Statutes, and to entry under the townsite laws and laws governing the disposal of .
coal lands, desert lands, and mineral lands; but are not open to entry under any
other laws regulating the disposal of the public domain.

By the act of February 22, 1889 (25 Stats., 676), for the admission
of .Montana and other territories into the Union, section 10 (Ib. 679)
provided: , - _

Skc. 10. That upon the admisgion of each of said States into the Union sections
numbered sixteen and thirty-six in every township of said proposed States, and
where such sections, or any parts thereof, have been sold or otherwise disposed of
by or under the authority of any act of Congress, other lands equivalent thereto, in
legal subdivisions of not less than one-quarter section, and as contiguous as may be
to the section in lieu of which the same is taken, are hereby granted to said States for
the support of common schoolg, such indemnity lands to be selected within said
States in such manner as the legislature may provide, with the approval of the Sec-
retary of the Interior: Provided, That the sixteenth and thirty-sixth sections
embraced in permanent reservations for national purposes shall not, at any time, be
subject to the grants nor to the indemnity provisions of this act, nor shall any lands
embraced in Indian, military, or other reservations, of any character be subject to
the grants or to the indemnity provisions of this act until the reservation shall have
been extinguished and such lands be restored to, and become a part of, the public
domain.

By section 11 of the act this grant of the specific sections was made
absolute by a provision that—
such land shall not be subject to preemption, homestead entry or any other entry
under the land laws of the United States, whether surveyed or unsurveyed, but
shall be reserved for school purposes only.

The people of Montana by adoption of a constitution accepted the
grant, which became operative by Executive proclamation of Novem-
ber 8,1889 (26 Stat., 1551), and title as of present grant for the specific
sections vested in the State subject to their future identification by the
public land surveys. The later act of February 28, 1891 (26 Stat.,
796), amending sections 2275 and 2276, Revised Statutes, saves the
rights of settlers before survey, but, otherwise than for protection of
settlers, the grant of the specific sections is not affected. Noyes ».
State of Montana (29 L. D., 695). It follows therefore that the State
of Montana is entitled to claim the specific sections in place within the
boundaries of the former reservation where they have not been appro-
priated by a bona jide settler prior to their identification by survey,
and the first question is answered in the affirmative.

So far as the right of indemnity selection is concerned throughout
the whole extent of the former reservation, the Department deems it -
unnecessary at this time to decide and inadvisablé to do so without
opportunity to the State to be heard. The real question, as under-
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stood by the Department, of interest to your bureau, coucerns only
that part of the former reservation included within what is known as
the Milk River project under the act of June 17, 1902 (32 Stat., 388).
The.lands within that project were withdrawn from entry to be dis-
posed of only under the provisions of the reclamation act. This
withdrawal excludes them from school land indemnity selection or
other disposal from the date of such withdrawal, If any indemnity
selections were made by the State prior to such withdrawal, respect-
ing the validity of which your bureau desires to be advised, you will
so report, with specific description, and the State of Minnesota will
be allowed to be heard thereon.

MINING CLAIM—SURVEY—CONFLICTS.

DrocHEDA AND WEST MoNrROE ExTENSION LOoDE CLAIMS.

The survey of a mining claim, whereby record conflicts with prior surveys are made
to appear which are alleged to have no existence in fact, can be approved by the
surveyor-general only when it ig determined, agreeably to the principle of the

“case of Sinnott ». Jewett, what conflicts therewith, if any, must be recognized,
and the conditions are shown accordingly.

Paragraph 147 of the mining regulations (31 L. D., 474, 498), as amended August 8§,
1904, cited and quoted.

Acting Secretary Ryan to the Commissioner of the General Land
(5. V. P) Office, August 11, 1904. (F. H. B.)

Charles Horning and The Kansas-Burroughs Consolidated Mining
Company have filed motion for review of departmental decision of
August 30, 1902 (unreported), in the above-entitled case. Substan-
tially stated, the facts and history of the case are as follows:

November 28, 1899, the surveyor-general for Colorado, upon the
application of Horning, issued an order to a United States deputy
mineral surveyor for the survey of the Drogheda and West Monroe
Extension lode mining claims, embracing lands in unsubdivided town-
ship 8 south, range 73 west, 6th P. M., Nevada mining district, Gilpin
county, Colorado. The survey (No. 18654) was executed November
25-27, 1899, and forwarded to the surveyor-general for his examination
and approval. .

January 26, 1901, the surveyor-general returned the survey without
his approval, because of apparent conflicts with prior siirveys, accom-
panied by a letter wherein he stated the grounds for his action and
gave directions to the deputy mineral surveyor as follows:

From an examination of the case it appears that the relative position of the survey
with the conflicting claims is not properly shown; that is, the position of the claims

as indicated in the field notes and upon the preliminary plat filed with the case may
be as staked upon the ground, but office records show the conflicting claims to have
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been surveyed, which was made the basis for the description contained in the
several patents issued thereon, and this office cannot at this time aceept the report
showing the positions of the claims other than described in the several patents.

You are therefore directed to re-examine your work, and advised that it is your
duty to comply with the practice and regulations of the Department by showing
the relative position of your survey with the conflicting surveys, as approved and
patented.

For your information and guidance in the case I enclose herewith a diagram
tracing, showing the relative position of these surveys in accordance with the
records of this office. :

Thereupon Horning and the Kansas-Burroughs company, the latter
asserting an interest in the Drogheda and West Monroe Extemlon
claims, appealed to your oflice.

By decision of March 26, 1901, your office sustained the action of
the surveyor-general to the extent of his refusal to approve the survey
under existing conditions. but stated, in effect, that if the appellants
would secure the surrender and relinquishment to the United States
of the outstanding patents which embrace conflicts with or overlaps
" upon the Drogheda and West Monroe Extension claims, as represented
upon said survey, in so far as such patents are based upon surveys
alleged to be erroneous hecause not in accord with the claims as staked
and marked on the ground, new patents would be issued in lieu of
those surrendered, upon new and correct surveys of the claims being
furnished, and that republication and reposting of notice would not
be required.

An effort appears to have been made to carry into execution the
plan suggested with respect to the surrender of the patents, but with-
out avail. Among other things, the Kansas-Burroughs company filed
a list of patented and surveyed claims, stated to be owned or con-
trolled by it, among which are most of the claims with which the sur-
vey here in question was found by the surveyor-general apparently to
conflict. Finally, in a letter addressed to your office by the attorney
for Horning and the Kansas-Burroughs company, it was stated that it
was found, after considerable expenditures, to be impracticable to
surrender the outstanding patents, and that it was therefore desired
to appeal.

An appeal to the Department from the decision of your otfice was
accordingly taken. In the departmental decision aforesaid, after stat-
ing the case substantially as above, it was said and held, so far as neces-
sary now to be considered, as follows:

The appellants assert that said survey was made to accord with the Drogheda
and West Monroe Extension locations as staked and marked on the ground; that the
surveys upon which the conflicting outstanding patents are based, respectively, were
not made in conformity to the several patented locations as staked and marked on

the ground; that hence the conflicts between the Drogheda and West Monroe Exten-
sion, and said patented claims, as located on the ground, are not correctly represented
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in the patents; and that such result was brought about by errors and mistakes in the
surveys of the patented claims, and not by any error or mistake in the survey here in
question. Upon the theory that the existing conditions are in fact as thus repre-
sented, it is contended that the survey should be approved and accepted as a basis
for patent proceedings, even though admitted to embrace lands already included in
the outstanding patents.

Even if all that is claimed by the appellants with respect to the facts in the case
be true, it is clear that the survey cannot be approved, so long as the patents to the
conflicting claims remain outstanding, unless it shall be amended to show the con-
flicts with the patented claims as described in the patents. The patents were issned
upon approved surveys and in conformity with such surveys. The land department
has no jurisdiction or authority, aiter patent to a mining claim has been issued, to
correct errors or mistakes in the survey upon which the patent is based. Certainly
notinsuch a case as this, where to correct the alleged errors or mistakes in the former
surveys would involve such changesin the surveysas to render them out of harmony
with and materially different from the descriptions contained in the patents issued
upon said surveys. Nor has the land department jurisdiction or authority to issuea
patent for lands included in a patent already issued and which is still outstanding
(see Mono Fraction Lode Mining Claim, 31 L. D., 121). The decision of your office,
in so far as it sustains the refusal of the surveyor-general to approve the survey in
question, is therefore affirmed.

It is asserted by appellants, in substance and effect, in support of
their motion for review, that in the prior surveys, made as thé claims
involved were found to be located and marked upon the ground, the
errors complained of occur merely in the returned courses and dis-
tances of the tie lines thereof to section corners described in the pat-
ents, whereby conflicts with the Drogheda and West Monroe Exten-
sion claims are made to appear which do not exist on the ground.
The case involves the question presented and decided in, and is in that
respect controlled hy, the recent case of Sinnott ». Jewett, decided by
the Department July 12, 1904 (33 L. D., 91), in which the require-
ments under the law and official regulations with respect to the designa-
tion of a particular tract for patent purposes are set forth, and in
which it is held (syllabus): '

In case of variance between the locus of a patented mining claim as indicated by
the tie line described in the patent, from a corner of the claim to a corner of the
public survey or a United States mineral monument, andas deflned upon the ground,
the land department will regard as constituting the patented claim. and will not
receive further application for patent to, the tract of land embraced in the survey
and bounded by thelines actually marked, defined, and established on the ground
by monuments substantially within the requirements under the law and official reg-
ulations and corresponding to the description thereof in the patent.

The case at bar presents the opposite of the situation presented in
the Sinnott-Jewett case, in this: In the latter no conflict between the
two surveys there in question appeared by the records of the sur-
veyor-general, but a conflict in fact was alleged by the patentee to
exist; whilst in the former the conflicts apparent upon the official
records are asserted to have no existence in fact as the claims con-
cerned are laid and were surveyed upon the ground.
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The field notes of the Drogheda and West Monroe Extension
survey, and the report of the deputy mineral surveyor in that con-
nection, with the record now before the Department, do not of them-
selves contain data sufficient to justify approval of that survey, with
the omission therefrom of the conflicts apparent upon the present
plats or connected sheets of the surveyor-general. To the end that
it may be determined in what shape the survey may finally be
approved, it will be necessary that a further examination upon the
ground he made by a deputy mineral surveyor, in order that the con-
ditions existing thereon may be fully disclosed. When such exami-
nation shall have been made, the mineral surveyor will indicate (by
diagram, if necessary) the exact relative situations of the various
claims as marked and established on the ground, and fully and specific-
ally describe in his report the positions and character of the monu-
ments, if any, by which each claim which actually adjoins or conflicts,
or which appears by the present plats of the surveyor-general to con-
flict, with the Drogheda and West Monroe Extension claims, or either
of them, is marked, as well as any other visible evidence whereby
any of such claims was by him identified on the ground.

If, upon receipt of the required report of the mineral surveyor, it
shall be found by the surveyor-general to so far comport with the
descriptive reports and other essential portions of the approved prior
surveys, on file in his office, as to enable him to determine with cer-
tainty, all the data considered, that the prior surveys are clearly defined
and can be and have been identified upon the ground in such positions
as to embrace no portions of the apparent conflicts before mentioned,
as asserted by appellants, the survey here in question, if in all other
respects satisfactory, may be approved. If, on the other hand, the
absence of essential monuments of any of the apparently conflicting
surveys he reported or the claims therein embraced be not otherwise
clearly and satisfactorily identified on the ground, or the later and -
earlier reports irreconcilably disagree in any material respects as to
the locz or identity of the prior surveys (irrespective of course or dis-
tance of the tie or boundary lines thereof), or the showing as a whole
be otherwise called in question, so that the surveyor-general is unable
to determine that the conflicts, or any of them, now apparent do not
exist in fact, as alleged, approval of the survey will be withheld
pending a regular determination of the facts.

In the latter event, upon application therefor by appellants, a hear-
ing will be ordered before the local officers of the land district in
which the claims are situate, with due notice to claimants under such
surveys as are or appear to be affected by the survey in question, at
which full opportunity will be afforded for the submission of all avail-
able evidence touching the identity of the various surveys and respect-
ing the conditions existing on the ground. The survey here in
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question, if found or made to conform to the showing there made and
as the facts are finally determined, may be approved, if otherwise sat-
isfactory; and the surveyor-general will thereupon adjust his records
accordingly.

In this connection it may be stated that, for the guidance of all con-
cerned, paragraph 147 of the mining regulations (31 L. D., 474, 498)
was on August 8, 1904, amended to read as follows:

147. If an official mineral survey has been made in the vicinity, within a reason-
able distance, a further connecting line should be run to some corner thereof; and
in like manner all conflicting surveys and locations should be o connected, and the
corner with which connection is made in each case described. Such connections
will be made and conflicts shown according to the boundaries of the neighboring or
conflicting claims as each is marked, defined, and actually established upon the
ground. The mineral surveyor will fully and specifically state in his return how and
by what visible evidences hie was able to identify on the ground the several conflicting
surveys and those which appear according to their returned tie or boundary lines to
conflict, if they were so identified, and report errors or discrepancies found by him
in any such surveys. In the survey of contiguous claims which constitute a consol-
idated group, where corners are common, hearings should be mentioned but once.

It is not intended hereby to suggest that conflicts with prior
approved surveys, if any, upon which applications for patent have
-not been filed or patents issued, may not be included in an application
for patent filed by appellants as claimants under the later survey; but
that the survey here in question can be approved only when it is deter-
mined, agreeably to the principle of the Sinnott-Jewett case, what
conflicts therewith, if any, must be recognized, and the conditions are
shown accordingly.

The decision under review is modified to conform hereto, and the
record is returned for further proceedings in accordance herewith.

MINING CLAIM—ADVERSE—SECTIONS 2325 AND 2326, R. S.
Sgrma O1n Crar.

A suit involving the possession of, and instituted prior to the filing of an application
for patent for, a mining claim, notice of the commencement and pendency of
“which, by certificates of the clerk of the court to that effect, is brought to the
Jand department after the expiration of the period of publication-of notice of the
patent application, is not such a proceeding in court as is contemplated by sec-
tion 2326, Revised Statutes, and pending the determination whereof the patent
proceedings are required by the section to be stayed.

Whilst the land department may, under the discretionary power lodged in it by
Congress, suspend proceedings upon an application for mineral patent pending
the determination of a suit in court which involves the land applied for, though
such suit is not based upon an ‘‘adverse claim’ within the contemplation of
sections 2325 and 2326, Revised Statutes, yet, ordinarily, itshould not exercise
this power unless an adjudication by the court of the questions involved in the
suit would aid in the disposal of a protest filed in the land department against
the patent application.
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Acting Secretary Ryan to the Commissioner of the General Land Ofice,
(S. V. P) Awgust 16, 1904. (A. C. C.—F. H. B)

The Department, by decision of December 7, 1903 (unreported),
held, in effect, that mineral entry No. 36, made January 10, 1902, by
the Bay City Oil Company for the Selma placer mining claim, embrac-
ing the NE. 1 of Sec. 22, T. 32 N., R. 28 E., M. D. M., Visalia, Cal-
ifornia, land district, should be passed to patent for the reason, as
stated therein, that no adverse claim had been filed and the entry
appeared to have been duly and regularly allowed by the local officers,
thereby reversing your office decision of August 27, 1902, whereby
further action in respect to said entry was suspended pending the dis-
position of a suit brought by the Midway Oil Company in the Circuit
Court of the United States for the ninth judicial cireuit, in and for the
southern district of California, northern division, against Robert Mat-
son and forty-six other defendants (among them, the Bay City Oil
Company), for the possession of certain public lands, including the
tract covered by the entry.

February 1 and 24, 1904, the Midway Oil Company filed motions
for review, which were entertained March 23, 1904, because it appeared,
in effect, that the company had had no notice of your office decision ‘of
August 27, 1902, nor of the appeal therefrom by the Bay City Oil
Company. The motions for review have now regularly matured.
Both companies have appeared by counsel, and the Midway company
has filed a brief and argument, whilst the Bay City company has filed
a brief and argument in opposition thereto.

The facts in the case, so far as it is necessary to consider them in
order to dispose of the pending review, as the same appear from the
record and seem-to be conceded by the parties, would indicate that the
land in question is subject to disposal under the placer mining laws; .
that the Midway Oil Company claims the possessory title thereto under
said laws, and to enforce its claimed right brought suit in the above
mentioned court against the Bay City Oil Company, August 11, 1900,
in which suit the latter company appeared and answered; that said suit
is still pending; that, September 27, 1901, the Bay City Oil Company
filed upplication for patent to the tract in question under the placer
mining laws, which application was based upon location made Sep-
tember 8, 1899, by Robert Matson ef /., that notice of the application
was duly posted and published, and no adverse claim was filed; that,
-January 10, 1902, entry was allowed upon proofs duly and regularly
made by the Bay City company; that the Midway company, shortly
before entry was allowed, brought to the attention of the land depart-
ment notice of the commencement and pendency of said suit, and
shortly after the allowance of entry notice of the continued pendency
thereof, by filing with the local officers and in your office certificates
of the clerk of the court to that effect.
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*Section 2325 of the Revised Statutes provides, among other things,
that upon the filing of an application for patent to a mining claim,
notice thereof shall be published in a newspaper for sixty days; and
that if, at the expiration of that time, no adverse claim shall have been
filed in the local office, *“it shall be assumed that the applicant is enti-
tled toa patent . . . . and that no adverse claim exists; and thereafter
no objection from third parties to the issuance of a patent shall be
heard, except it be shown that the applicant has failed to comply with
the terins of ” the statute.

Section 2326 of the Revised Statutes provides, in part, as follows:

Where an adverse claim is filed during the period of publication, it shall be upon
oath of the person or persons making the same, and shall show the nature, bounda-
ries, and extent of such adverse claim, and all proceedings, except the publication of
notice and making and filing of the affidavit thereof, shall be stayed until the con-
troversy shall have heen settled or decided by a court of competent jurisdiction, or
the adverse claim waived. Tt shall be the duty of the adverse claimant, within thirty
days after filing hig claim, to commence proceedings in a court of competent jurisdie-
tion, to determine the question of the right of possession, and prosecute the same
with reasonable diligence to final judgment; and a failure so to do shall be a waiver
of his adverse claim.

The certificates of the clerk of the court showing the beginning and
the pendency of the suit in question were filed with the land depart-
ment after the expiration of the period of publication of notice of the
application for patent; they were not sworn to, and they do not ““show
the nature, boundaries, and extent” of the claim to the land therein
prosecuted by the Midway company. Inno sense can they be regarded
as constituting an ‘‘adverse claim” within the contemplation of sec-
tions 2325 and 2326. '

The suit in question was commenced prior to the filing of the
application for patent; and notice of its pendency was given the land
department, by certificates of the clerk of the court, after the period
of publication had expired. At the expiration of that period, during
which no adverse claim was filed, the assumption arose that no adverse
claim existed. In no sense can the suit be considered such a proceed-
ing in court as is contemplated by section 2326 and pending the deter-
mination whereof patent proceedings are required by the section to be
stayed.

Whilst the land department may, under the discretionary power
lodged in it by Congress, suspend proceedings upon an application for
patent to a mining claim pending the determination of a suit in court
which involves the land applied for, though such suit is not based upon
an “‘adverse claim” within the contemplation of sections 2325-6 of the
Revised Statutes, yet, ordinarily, it should not exercise this power
unless an adjudication by the court of the questions involved in the
suit would aid in the disposal of a protest filed in the land department
against the patent application; and that was the situation in the case of
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Thomas ¢ al. ». Elling (26 L. D., 220), cited and relied upon by your
office. Even though it should be conceded that the notice given the
land department of the suit in question should be treated as a protest
against the issuance of patent to the land involved, an adjudication by
the court of the questions which would appear to be involved in the
suit would not aid the land department in the proper disposal of the
protest.

The Midway Oil Company, by reason of its failure to file an
““adverse claim” with the local officers within the period of publica-
tion of notice of application for patent, and by its failure to show or
allege that the applicant, the Bay City Oil Company, had not complied
with the provisions of the mining laws prior to entry, has waived its
rights, it any it had, to be heard before the land department in oppo- ’
sition to the issuance of patent.

If the Midway Oil Company has equities in the entered land under
the mining laws as against the Bay City Oil Company, it would seem
that such equities could be fully protected and enforced by the courts
notwithstanding, and would be in no wise defeated or prejudiced by,
the passing of the entry to patent.

The decision under review is adhered to.

Arasga CorrER COMPANY.

Motion for review of departmental decision of. May 12, 1903, 32
L. D., 128, denied by Acting Secretary Ryan, August 17, 1904.

ARID LAND-TRUCKEE-CARSON RECLAMATION PROJECT.

INsTRUCTIONS.

DEPARTMENT OF THE INTERIOR,
GENERAL LaND OFFICE,
Washington, D. C., August 18, 1904,
Register and Receiver, Carson City, Nevada.

GeEnTLEMEN: The inclosed notice, issued pursuant to directions of
the Secretary of the Interior contained in his letter of August 5, 1904,
is transmitted to you with direction to have publication thereof made
in the Carson City News, Carson City, Nevada, and in the Wadsworth
Dispatch, Wadsworth, Nevada, and also to post a copy thereof in the
local land office at Carson City, Nevada. I also forward herewith four
maps or plats of T. 18 and 19 N., R. 28 and 29 E., M. D. M., showing
the “‘farm units” and limits of area per entry which the Secretary of
the Interior has prescribed for lands which are believed to be suscep-
tible to irrigation from the works now in course of construction under
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the provisions of the reclamation act of June 17, 1902 (32 Stat., 388),
known as the Truckee-Carson project.

All entries of lands in said townships must be made in conformity
with the *“farm units” designated upon said maps by letters and will
be limited as to area by the quantity contained in said unit. For
instance, in township 18 N., R. 29 E., the SE. £ SE. %, containing 40
acres, is designated as unit *“D” of that section. The NE. $ NE. 1
and NW. + NE. 4, Sec. 6, containing in the aggregate 80 ucres, have
been combined as farm unit *“A” of that section. The NE. £ NE. £,
SE. 1 NE. 4, and NE. 1 SE. 1 of Sec. 22, containing 120 acres, have
been combined as farm unit *“A” of that section. These units are not
divisible, but must be entered in their entirety and no more than one
of such units can be embraced in an entry.

Inasmuch as several existing entries of lands in said townships made
during the period of the withdrawal thereof are affected by the action
of the Secretary of the Interior under authority of said act, in limiting
the area per entry, and combining and classifying the legal subdivisions
as farm units, you'will examine your tract books immediately upon
receipt of these instructions, and when you have ascertained what
entries are affected by the order of the Secretary, you will promptly
send notice by registered mail to each of such entrimen at his address
of record, that he will be required, within thirty days from receipt of
such notice, to adjust and conform his entry to said farm units, and to
elect in case of reduction the unit he desires to retain, or to show cause,
within the same period, why his entry should not be conformed to the
“farm units” and canceled as to the area of land held in excess thereof,
and that upon his failure to take action under said notice within the
time specified, such entry will be conformed to the existing farm units,
and when so conformed will be canceled as to any excess in area over
that of the farm unit.

Upon receipt of the election of any entryman, or of the showing
made in pursuance of said notice, the same will be immediately for-
warded to this office, and where the rights of entrymen conflict with
each other, or with the same farm unit, whether or not showing is
made by either of the parties, you will report the matter to this office,
forwarding all papers and your recommendation as to the action to be
taken in connection therewith.

Upon failure of any party so notified to take action within the time
specified, you will at once report the case to this office, accompanied
by evidence of service of notice together with your recommendation,
your reasons therefor being specifically stated therein.

All cases arising out of the adjustment of entries conformed to the
system of farm units hereunder, will receive early and special consid-
eration upon their receipt in this office.

You will also notify all settlers and entrymen and all persons who
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contemplate the use of the waters from such works upon lands in
private ownership that the charges to be made per acre upon such
lands are estimated to be $26 per acre, payable in ten annual install-
ments, commencing on the first day of December of the year in which
the water may be delivered to the lands during the month of April of
that year. ’
Very respectfully,
J. H. FimpLE,
Acting Commissioner.
Approved, August 16, 1904.
Tros. Ryan,
Acting Secretary.

OKLAHOMA LANDS—SETTLEMENT—ACT OF MARCH 3, 1901.

OWwEN ». STEARNS.

Where a person, in violation of the provisions of the act of March 3, 1901, goes upon
the land opened to settlement and. entry by said act, prior to the expiration of
the sixty-day period, he does not, by his wrongful presence on the land at the
expiration of such period, acquire any right thereto which will be recognized by
the land department as superior to the rights of one who goes upon the land
immediately upon the expiration of the gixty-day period and makes settlement
thereon as soon as it becomes legally subject to settlement and entry under said
act.

Acting Secretary Ryan to the Commissioner of the General Land
(S. V. P) Office, August 19, 1904. (V. B)

Edgar Owen has filed, and the Department has considered, a motion
for review of its unreported decision of May 25, 1904, dismissing his
contest against the entry of Agnes I. Stearns for the SE. { of Sec. 2,
T. 2 N., R. 16 W., Lawton, Oklahoma.

To a clear understanding of the case it is proper to state chrono-
logically certain facts disclosed by the record.

On Qctober 5, 1901, Stearns made homestead entry of the tract
involved and on October 80, 1901, Edgar Owen initiated a contest
against said entry on the ground of prior settlement and charging
that defendant did not make entry in good faith and had not resided
on the tract.

Upon the hearing the local officers recommended the dismissal of the
contest and on November 2, 1902, Owen filed by his attorney ot record,
L. P. Ross, an appeal from said decision.

On January 7, 1903, the record of the case was forwarded from the
local office to your office. On April 30, thereafter, Owen filed in the
local office a revocation of the authority of Ross to act as his attorney.
It appears that of this revocation neither Ross nor the defendant



DECISIONS RELATING TO THE PUBLIC LANDS. 193

herein had any notice or knowledge whatever until after it was for-
warded by the local officers to your office long afterward.

On December 12, 1903, you rendered a decision in the case reversing
that of the locul officers, which was duly served upon Stearns. On
December 18, 1903, an appeal was filed by Stearns in the local office
and forwarded to your office, after due service thereof on said Ross
as attorney for Owen.

On March 5, 1904, Owen wrote, inquiring of this Department what
service appeared to have been made of the appeal here. On March
24, he was informed through your office that the appeal was filed and
accepted by his attorney, Ross, and the next day thereafter you for-
warded the record in the case to this Department.

On April 5, the local officers forwarded to your office the revocation
of the authority of Ross to act as the attorney of Owen, which had
been suffered negligently to lie in their office for nearly a year. On
April 16, 1904, Owen filed here a motion to dismiss the appeal of
Stearns because it had never been served on him or any person author-
ized to accept service.

On April 23, 1904, a copy of the appeal of Stearns was served by
her resident counsel on Owen by registered letter and, as before
stated, on May 25, 1904, the case was decided by this Department, the
motion to dismiss the appeal was overruled and the contest of Owen
was dismissed.

The specifications of error are several but may be grouped under
three heads.

The first is error in not dismissing the appeal upon the motion of
Owen. That question was fully considered in the departmental decis-
ion and the motion was denied for the reasons therein.stated. It was
no fault of the defendant that the appeal was not properly served.
The fault is with Owen and the register and receiver. Owen should
have notified his attorney that his authority to act had been revoked,
s0 that he would not, innocently and without knowledge of such revo-
cation, have acrepted notice of the appeal when it was served by the
opposite counsel. It was the fault of the local officers not to have
immediately forwarded said revocation to vour office and also in fail-
ing to call attention to the revocation when the appeal was presented
by Stearns’s counsel with the acknowledgment of service thereon by
Ross. At all events Stearns and her counsel and Ross, all appear to
have acted in entire good faith in the premises.

Whilst the rules of practice require that service mnst be made upon
the opposite party, or his duly authorized attorney of record, those
rules are established to promote orderly procedure in cases coming
before the different branches of the Department, but such rules are
always under the control of the Secretary and can not interfere with
his supervisory authority in the proper control of all matters relating
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to the just disposal of the public lands, In this case the Department
will not allow the error, if it be such, of the defendant, to prevent her
from having a hearing on the merits of the case. No reason is there-
fore seen for disturbing the ruling of the Department on this point.

The second error suggested in the motion for review is that the
departmental consideration and decision of the case on appeal here
was premature, inasmuch as the motion for dismissing the appeal
showed that the same had not been duly served upon the contestant,
and that the record showed he had not seen a copy thereof until after
the resident counsel of defendant had caused a copy to be served upon
him by registered mail, on the 23d of April, 1904; after which he was
entitled, under the rules, to have thirty days in which to reply thereto
and ten days additional for transmission by mail. It must be con-
ceded that the decision made on May 25, 1904, was premature and
before due opportunity was given appellee to file an‘answer to the
appeal and the argument made thereon. The Department therefore
holds that this specification of error is well taken; and inasmuch as
counsel has now filed with the motion a full and elaborate argument
upon the merits of the case, thus obtaining that full hearing before
the Department and having his day in court, which he did not have
before and is entitled to, the entire record of the case has been recalled
from your office and has again been carefully examined and considered,
in the light of the argument now submitted, and of the third specifica-
tion of error which traverses the finding of the Department on the
merits.

The grounds of the contest have been heretofore stated, and unless
the contestant shows prior settlement, as alleged, he can have no stand-
‘ing, as whateyer settlement was made the Department is satisfied was
sufficiently followed up. As to this question of priority, it very clearly
appears that at the hour of 12 o’clock at night on the 4th of October,
the defendant, Stearns, went nupon the land and performed sufficient
acts of settlement to disclose her purpose to take it as a homestead.
It also clearly appears that the contestant, Owen, went upon the land
prior to 12 o’clock, at night, and was upon the land at that time. It
is insisted in his bebalf that having gone upon the land before 12
o’clock at night and erected his tent, and being thereon at that instant
of time, he was there necessarily prior to the entrance of Mrs. Stearns
upon the land, who had remained outside of the tract until that hour.
The Department has well said in its decision that thiis contention is not
well taken and ean not be sustained.

The act of March 8, 1901 (31 Stat., 1093), under which the land was
opened for entry, provides that—

No person shall be permitted to settle upon, occupy or enter any of said lands

except as prescribed in such proclamation until after the expiration of sixty days
from the time when the same are opened to settlement and entry.
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The proclamation thereunder provided for entry and settlement
after the expiration of said period of sixty days but nof before. In
the departmental circular of September 16, 1901 (31 L. D., 107), it
was also said that this period of sixty days will expire at midnight of
October 4, 1901.

The Department adheres to its former ruling that no rights can be
recognized as having accrued to a party who thus violates the language
and the spirit of the statute, of the proclamation, and the circalar of
the Department, and goes upon the land prior to the time when the
Department permits such settlement and entry and against its clear
prohibition; and especially will no such rights be recognized as against
one who has acted in an orderly manner and obeyed the direction of
the law. ~ Adhering to this ruling, therefore, the conclusion is inevit-
able that the contestant, Owen, has not shown prior settlement as
against the entryman. The most that can be said in his favor is that
the settlement would date from the hour of 12 o’clock, the time at
which that of the defendant also attached. But the settlement made
at the same time as that of the defendant can not be treated as prior
thereto.

Therefore, considering the motion for review, the specification of
errors and the argument of counsel therewith, no reason is seen for
disturbing the departmental decision, and, none appearing otherwise,
the motion for review is denied.

Wirriam E. Mosges.

~ Motion for review of departmental decision of April 23, 1204, 82
L. D., 566, denied by Acting Secretary Ryan, August 23, 1904.

RAILROAD GRANT—ARID LAND—WITHDRAWAL UNDER ACT OF JUNE
17, 1902.

Santa Fr Paciric Rarmroap Co.

. The withdrawal, September 8, 1903, under the act of June 17, 1902, of lands sub-
ject to irrigation under the Mojave valley project, affected only public lands
within the limits of the withdrawal, and furnishes no ground for the rejection
of an application for the survey of lands within the limits of such withdrawal
and algo within the limits of a railroad grant, under the provisions of the act of
February 27, 1899, where the railroad company has fully complied with the
provisions of said act and the application is otherwise subject to approval.

Acting Secretary Ryan to the Commissioner of the General Land
F. L. C) Office, August 23, 1904. (E. F. B.)

With your letter of June 28, 1904, you transmit the appeal of the
Santa Fe Pacific Railroad Company, successor to the Atlantic and
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Pacific Railroad Company, from the decision of your office of May 26,
1904, rejecting its application for the survey of certain lands, estimated
to be about 80,000 acres, lying along the Colorado river, within the
Mojave valley, and within the limits of the grant to the Atlantic and
Pacific Railroad Company.

The application was presented under authority of the act of Con-
gress of February 27, 1899 (30 Stat., 892), which provides as follows:

That when any railroad company claiming a grant of land under any act of Con-
gress, desiring to secure the survey of any unsurveyed lands within the limits of its
grant, shall file an application therefor in writing with the surveyor-general of the
state in which the lands sought to be surveyed are situated, and deposit in a proper
United States depository to the credit of the United States a sum sufficient to pay for
such survey and for the examination thereof pursuant to law and the rules and
regulations of the Department of the Interior under the direction of the Commissioner
of the General Land Office, it shall thereupon be the duty of the Commissioner of
the General Land Office, or the Director of the Geoldgical Survey, as the case may
be, to cause said lands to be surveyed.

You rejected said application upon the authority of the letter of the
Department of February 24, 1904, directing you to reject the applica-
tion of the Santa Fe Pacific Development Company for the survey of
the same lands for the reasons stated in the report of the Director of
the Geological Survey of February 18, 1904, to whom the application
was referred. ‘

The lands in question are within the limits of a withdrawal made
September 8, 1903, under the act of June 17, 1902 (32 Stat., 388), in
view of a contemplated project for the irrigation of lands in the Mojave
valley. That withdrawal affected only the public lands within those
limits, and affected in no respect whatever the right of the railroad
company to dispose of its lands in any manner it may deem proper.
In the report of the Director of the Geological Survey, upon which
the application presented by the Santa Fe Pacific Development Com-
pany was rejected, it was stated that an irrigation company had for
some time been endeavoring to obtain a right to construct irrigation
works across the Mojave Indian reservation, with the intention of
irrigating the railroad lands, and that said company had been carrying
on the work of construction without complying with certain prelimi-
nary conditions deemed necessary for the protection of the interests
of the Government. The Director advised that these lands ought not
to be surveyed until the question as to the rights of the irrigation
company are fully settled. He further suggested that the attachment
of any right in favor of the irrigation company, or the railrod com-
pany, to these lands, would seriously interfere with the development
of any project which may be deemed feasible for the irrigation of the
public lands in the townships to be surveyed. That suggestion seemed
to be predicated upon the theory that if the railroad lands should be
surveyed it would enable the railroad company to dispose of them
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indiseriminately to anyone applying and thus interfere with the plans
to be worked out by the reclamation service, which contemplates the
irrigation of all the arid lands in that valley, by works to be con-
structed under the reclamation act, and the utilization of the waters
from such works to their fullest extent.

On April 24, 1904, a permit was granted to the Rio Colorado Land
and Improvement Company, the company referred to by the Director,
to construct and operate a ditch across Camp Mojave Indian reserva-
tion, thus removing one of the objections urged by the Director to the
survey of these lands; the only remaining objection being that if the
lands are surveyed the railroad company will be enabled to sell them
indiseriminately to any person, thus creating a large number of land
owners to deal with in working out the project for the irrigation of
these lands in connection with the public lands.

As before stated, the withdrawal of the public lands in the town-
ship to be surveyed does not in any manner aftect the right of the
railroad company to dispose of its lands in those townships in any
quantity and to any person that it may deem proper, as the right of
the company to such lands is in no manner dependent upon the desig-
nation thereof by the government surveys. It is probable that the
refusal of the government to survey the lands and thus prevent the
company from obtaining a patent to them would seriously embarrass
it in its effort to obtain purchasers, but this does not appeal to the
Department as a convincing reason for refusing it the benefits secured
by the act of February 27, 1899, supra, which declares that it shall be
the duty of the government to survey such lands upon compliance by
the company with its provisions.

The application should be granted.

RAILROAD GRANT—CONFIRMATION—SECTION 4, ACT OF MARCH 3, 1887.
Moopy ET AL. 2. Ewive.

No time having been fixed by the Secretary of the Interior within which purchasers
from the Mobile and Girard Railroad Company, of lands erroneously certified or
patented to the company on account of the grant made to aid in the construction
of its line of road, or the heirs or assigns of such purchasers, should make proof
of their purchase, in order to bring their claime within the confirmatory provi-
sions of section 4 of the act of March 3, 1887, laches can not be imputed gener-
ally to such purchasers, their heirs or assigns, for failure to assert their rights
promptly after the adjustment of said grant; but as to such of said lands as have
been restored to the public domain and entered under the public land laws, and
final proof submitted on such entries after the publication of notice as required
by law, without timely objection by such purchasers, their heirs or assigns, they
are estopped from claiming the benefits of said section.



198 DECISIONS RELATING TO THE PUBLIC LANDS.

Aecting Secretary Ryan to the Comumissioner of the General Land
(F. L. C.) Office, August 29, 1904. (G. B. &)

This case is again before the Department upon motion of Hampton
D. Ewing, for review of departmental decision of January 31, 1902
(unreported), denying his application, under section 4 of the act of
March 3, 1887 (24 Stat., 556), for confirmation of title to certain lands
particularly described in the application and familiarly known as
Mobile and Grirard railroad lands, lying in the Montgomery land dis-
trict, Alabama.

The motion was duly entertained, April 2, 1902, and has been
returned, with evidence of service upon counsel representing the sev-
eral parties who are protesting against Ewing’s application.

Notice of the application was duly published by Ewing and duly
posted at the local office, whereat Richard E. Moody and many other
persons protested against its allowance, on the ground that they each
had homestead entries for certain portions of the land, respectively,
and as to some of them that final proof had been submitted on these
entries and final certificates issued. Proof was offered by Ewing in
support of his application, but the local officers denied the application
upon the ground that the purchasers of these lands had lost whatever
rights they may bave otherwise had thereto by virtue of said act
because of their laches and supinenessy in invoking its provisions.
Upon Ewing’s appeal your office sustained the action of the local offi-
cers, upon the ground that it was not shown that there had been a real
conveyance of the lands in controversy, or a genuine consideration, or
good faith purchase thereof, but, ‘““on the contrary, that this is a
revival of a claim of speculative character, lacking in the essential
quality of good faith.” Upon the further appeal of Ewing, the
Department rendered its said decision herein, now under review,
which affirmed the decision of your office upon the ground that the
applicant, Hampton D. Ewing, having ¢ purchased” this land, August
5, 1896, with full knowledge that the grant to the Mobile and Girard
Railroad Company had been adjusted, after said land had been restored
to the public domain, and with full knowledge that the “company
acquired no title thereto, his claim is not protected by section 4 of
said act. Hampton D. Ewing does not claim to be a *‘ purchaser” of
said lands in good faith or at all. The conveyance of the land in con-
troversy to Ewing, August 5, 1896, for a nominal consideration of one
dollar, was made in trust by the real parties in interest, and Ewing is
acting for them in a fiduciary capacity. This was not in terms stated
in the application itself, but it was so stated by Ewing in opening his
case before the local office, and the whole record leaves no doubt in
respect of this as to the intention of the parties.

The applicant is therefore entitled to a further consideration of the
record.
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The history of the grant made to the State of Alabama by the act
of June 3, 1856 (11 Stat., 17), to aid in the construction of a railroad
from Girard to Mobile in that State, and the proceedings in the land
department looking to the adjustment of that grant, are of familiar
statement in the published decisions of the Department, and need no
repetition here, further than to say that, the company having filed its
map of definite location, something over one-half million acres of land
were certified to the State on that account, which were by appropriate
State legislation conveyed to the company. Only eighty-four miles of
the road.were built, and by the forfeiture act of September 29, 1890
(26 Stat., 496), the grant opposite the unconstructed portion of the
road was forfeited, but it was provided by section 8 of that act said
company should be entitled to the amount of land earned by the con-
struction of the eighty-four miles of road, and the Secretary of the
Interior was directed, in making settlement and certifying lands to or
for the benefit of said company, to include *“all the lands sold, con-
veyed, or otherwise disposed of by said company.”

When your office came to the adjustment of the grant, it became
apparent that the company had not earned suflicient lands to satisfy
in full the claims for lands sold, conveved, or otherwise disposed ot
by the company, and, December 22, 1892, the ‘large purchasers”
entered into an agreement to pro-rate their claims. By virtue of this
agreement the heirs of one Abraham [Abram] Edwards were allowed
to participate in the pro-ration and allowed their share of the earned
lands, amounting to about fifty-eight per cent of Kdwards’s claim.
May 4, 1898, the residue of the lands, among which were the lands
here in controversy, were restored to the public domain, on July 19,
1893, after notice hy publication.

The applicant’s title rests upon the granting act; the certification of
the lands to the State by the land department of the government; the
act of the State legislature conferring the lands upon the Mobile and
Girard Railroad Company; a deed from the company, by its president,
to Abram Edwards, executed January 21, 1871; a deed from Edwards
and wife to Samuel T W. Sandford, dated January 27, 1871; a will by
Samuel T. W. Sandford, proved ih the surrogate’s court of
Queens county, New York, January 11, 1883, and on November 11,
1899, in the probate court of Baldwin county, Alabama, devising and
bequeathing to his widow, Jane K., and his three sons, Drurie S.,
Clarence T., and Horatio 8. Sandford, all of the testator’s property,
real and personal, share and share alike; a deed from Drarie 8. Sand-
ford, Clarence T. Sandford, and Horatio 8. Sandford, as devisees
under the last will and testament of Samuel T. W. Sandford, deceased,
and as the only heirs at law of the said Samuel T. W. Sandford,
deccased, and Jane E. Sandford, deceased, his- wife, to Hampton D.
Ewing, thé applicant, executed August 5, 1896,
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This chain of title is supported in part by the records of the land
department, of whichjudicial notice must be taken, and in part by certi-
fied copies of the deeds and will referred to. The application is made
as trustee forand on bhehalf of Drurie S., Clarence T., and Horatio S.
Sandford, and upon the ground that their ancestor, Samuel T. W,
Sandford, was a good-faith purchaser of these lands within the mean-
ing of section 4 of the act of March 3, 1887, supra. 'That section is as
follows:

That asg to all lands . . . . which have been erroneously certified or patented as
aforesaid, and which have been sold by the grantee company to citizens of the
United States, . . . . the pergon or persons so purchasing in good faith, his heirs or
aseigns, shall be entitled to the land so purchased, upon making proof of the fact of
such purchase at the proper land office, within such time and under such rules as
may be prescribed by the Secretary of the Interior, after the grants respectively shall
have been adjusted; and patents of the United States shall issue therefor, and shall
relate back to the date of the original certification or patenting.

It has been repeatedly held by this Department that Edwalds was
not a good-faith purchaser of these lands from the railroad company.
They were deeded to him by the company in the execution of a lobby-
ing contract, and Edwards knew that the company had not earned the
lands, and that steps werce being taken looking to a forfeiture of the
grant. But the character of the Edwards purchase does not control
this case. If Samuel T. W. Sandford in good faith bought these
lands from Edwards, without knowledge of the defect of title on
account of the erroneous certification thereof to the State of Alabama,
his heirs, or their assignees, are entitled to a patent therefor. Ray
et al v. Gross (27 L. D., 707).

The deed from Edwards to Sandford was made pursuant to a written
contract entered into between the parties, which was the result of
negotiations growing out of an advertisement inserted in a New York
newspaper, by .Sandford, offering to exchange an interest in certain
mineral properties in the State of New York for lands. The adver-
tisement was answered by a broker representing Edwards, and the
exchange of properties was eventually made.. The consideration
named in the deed was $5,000, but it is evident that this was not the
true consideration, but was expressed at Edwards’s request, probably
for the purpose of avoiding the payment of a large stamp tax. Tak-
ing into consideration the market value of the stock in the mineral
propeltx then and afterwards, which was transferred to Edwards,
it is prohable that more than $30,000 was paid by Sandford for these
lands.

Upon a most careful conmdemtlon of the record, it is thought to he
clear that the finding of your office, that Sandford’s purchase from
Kdwards was made in bad faith, should not be sustained. The pur-
chase may have been and probably was made as a speculation, but
this is no evidence whatever of bad faith. It was a bona fide transac-
tion. The legal title was in Edwards, a consideration not only valu
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able, but adequate, was actually paid, and there is no evidence tending
to show that Sandford knew anything of the circumstances under
which Edwards acquired these lands from the company.

The Supreme Court, in the case of United States ». Winona, ete.,
Railroad (165 U. S., 463), interpreting the act of 1887, said:

Section 4 of the same act, expressly referring to all other lands erroneously certi-
fied or patented to any railroad company, provides that citizens who had purchased
such lands in good faith should be entitled to the lands so purchased and to patents
therefor issuing directly from the United States, and that the only remedy of the
Government should be an action against the railroad company for the Govern-
ment price of similar lands. It will be obsérved that this protection is not granted
to simply bona fide purchasers (using that term in the technical sense), but to those
who have one of the elements declared to be essential to a bona fide purchaser, to wit,
good faith. It matters not what constructive notice may be chargeable to such a
purchaser if, in actual ignorance of any defect in the railroad company’s title and in
reliance upon the action of the Government in the apparent transfer of title by cer-
tification or patent, he has made an honest purchase of the lands. The plain intent
of this section is to secure him the lands, and to reinforce his defective title by a
direct patent from the United States, and to leave to the Government a simple claim
" for money against the railroad'company. It will be observed that the technical term
“bona fide purchaser” is not found in this section, and while it is provided that a
mortgage or pledge shall not be considered a sale so as to entitle the mortgagee or
pledgee to the henefit of the act, it does secure to every one who in good faith has
made an absolute purchase from a railroad company protection to his title irrespec-
tive of any errors or mistakes in the certification or patent.

Under this interpretation of section 4 of said act, and the facts dis-
closed by the record, there can be no doubt that it was just such a
case as this that said section was designed to protect, and unless laches
may be imputed to the Sandfords, or their assigns, in asserting claim,
they are entitled to a confirmatory patent.

Said section 4 merely provides that, ““ upon making proof of the
fact of such purchase at the proper land office within such time and
under such rules as may be prescribed hy the Secretary of the Inte-
rior, after the grants, respectively, shall have been adjusted,” citizens
of the United States who had purchased such lands in good faith, their
heirs, or assigns, should be entitled to patents.

After the adjustment of the grant to the Mobile and Girard Railroad
Company, as hereinbefore stated, these lands were restored to the
public domain; but the Secretary of the Interior has never prescribed
rules fixing a time within which purchasers of these lands, their heirs,
or assigns, should make the proof required hy said section.

From inquiry in your office, it is ascertained to have been the gen-
eral rule, when restoring forfeited railroad lands, to fix a time within
which purchasers claiming under the 4th and 5th sections of the act
of March 3, 1887, should come forward and present their claims, of
which time due notice was given. This was not done. as to the
restored Mobile and Girard lands, presumably because your office
entertained the view that the adjustment with the company under the
forfeiture act settled the claims of all purchasers from the company.
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This was an erroneous view. Section 3 of said forfeiture act of Sep-
tember 29, 1890, provided that nothing in that act should be construed
as limiting the rights granted to purchasers by the act of March 8,
1887, supra, and in the case of Perdido Land Company (28 L. D.,
288), it was held that the agreement of a transferee of the Mobile and
Girard Railroad Company to accept, under section 8 of the act of
September 29, 1890, a pro rata share of the lands earned by said com-
pany, and the consurmmmation of such agreement, do not operate as a
waver or abandonment of the right on the part of said transteree to
subsequently apply for relief under section 4 of the act of March 3,
1887, as to lands purchased from said company, but not secured
through said pro rata adjustment. Inasmuch, therefore, as no notice
was given to the purchasers of said lands, and as the act itself does
not place any limitation on the time within which such claims may
be asserted, laches may not be imputed generally in this case.

But this is true only generally and cannot be-admitted in instances
where the land has been entered under the public land laws and final
proof submitted on such entries after due publication of notice as
required by law, without timely objection by the purchaser, ‘his heirs
or assigns. While these applicants for confirmation of title under
said section 4 of the act of March 3, 1887, are not chargeable with
notice, either actual or constructive, of the opening of said lands to
settlement and entry, this being a question hetween the purchaser and
the government, and the delay hy the purchaser in asserting claim
being due largely to the government’s failure, under a misconstruc-
tion of law, to give the usual notice in such cases, vet the purchaser
is chargeable with constructive knowledge of notice to submit final
proof upon entries of these lands, and as to them is estopped from
claiming the henefits of said section.

The decision under review is recalled and vacated; the decision
appealed from is reversed, and yvour office is directed to issue patents
as applied for, except as to tracts upon which final proof had been
submitted under the public land laws without ohjection, prior to the
filing of the application for a confirmatory patent.

ARID LAND—CONTRACTS BETWEEN ““ WATER TUSERS ASSOCIATIONS?>
AND OWNERS OF LANDS—ACT OF JUXNE 17, 1902.

INSTRUCTIONS.

Suggestions relative to the form of contracts to be entered: into between ‘‘ Water
Users” Associations” and the owners of lands lying within the irrigable area of
irrigation projects constructed under the provisions of the act of June 17, 1902,

Acting Secretary Ryan to the Director of the Geological Survey,

F.L.C)~ August 30, 1904. _ (E. F. B.)

With your letter of July 28, 1904, you submit two forms of a pro-
posed contract and agreement to be entered into hetween ¢ Water
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Users’ Associations” and the owners of large bodies of lands lying
4 ymng

under irrigation projects to be constructed under the provisions of
the reclamation act. The object of the contract is to create a trust in
the Water Users’ Associations for the sale of the lands to individuals
who will reside upon them, in tracts of not more than one hundred
and sixty acres. You submit them with the request ‘that they be
examined as to form and as to the question whether they will insure
the carrying out of the procedure intended.”

The United States, either by the Secretary of the Interior or other-
wise, is not to be a party to the contract, and the only suggestion of
any interest it may have in the proposed agreement, or benefit that it
may receive therefrom, is that it will secure the transfer of large
bodies of lands within the irrigable area now held hy individuals and
corporations, to the ownership of individuals who will reside thereon,
in holdings of such size as to bring them within that provision of the
reclamation act authorizing the irrigation of lands in private owner-
ship by the waters from such works, of not exceeding 160 acres to
any one land owner, who must be a dona fide resident on the land or
occupant thereof, residing in the neighborhood.

- You state that the owners of lands under the projects in question
will agree to dispose of their holdings in small tracts to qualified par-
ties when the government is ready to accept applications for water
rights, but the object to be attained in having contractual relations
entered into between such parties at this time, is to assure the govern-
ment that such obligations will be carried out by giving the ** Water
Users’ Associations” the power to sell the land to qualified persons
who apply for water under the reclamation act, in case the owners
failed to doso. It contemplates that as to the two projects referred to,
the law will practically be administered through the agency of associa-
tions organized within the irrigable area of the project, upon con-
ditions similar to those set forth in the articles of the Salt River Valley
Water Users’ Association, which has been approved by the Depart-
ment as to general principles.

1t can not be doubted that in many, if not in all the projects that
will, as now contemplated, be constructed under the act of June 17,
1902, the quantity of lands in private ownership that may be irrigated
from the waters of such projects will necessarily be an important factor
in determining whether the project is practicable. If there is nota
sufficient quantity of public lands to utilize the waters that may be
available from such works, the irrigation of lands in private owner-
ship would become absolutely necessary in order that the cost of con-
struction may be distributed as far as possible over the entire irrigable
area. As the rights of such owners, which they mayv have obtained
under State or Territorial laws, must be respected, it will readily be
seen that.the feasibility of the scheme can be materially promoted if
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all the irrigable lands lying under such project are irrigated by the
waters thereof, upon the terms, conditions, restrictions and provisions
of the reclamation act. This can only be accomplished by the mutual
agreement between the water users throughout the entire irrigable
area who will agree upon general principles to govern in the use and
distribution of the water and who will subordinate whatever rights
they may have theretofore acquired to the provisions and conditions
of the reclamation act. Such is the purpose contemplated by the
Water Users’ Associations.

But the primary object of the act of June 17, 1902, is the reclama-
tion of the arid public lands. This important fact should be kept
prominently in view in selecting sites for reservoirs to be constructed
under said act, so as to avoid as far as possible any complications grow-
ing outof the private ownership of lands within the irrigable area and
of rights to the use of the waters. It is probable, however, that no
project undertaken under the reclamation act will find the field entirely
free of individual interests, and hence it is important to devise some
plan by which these interests may be brought in accord with the gov-
ernment’s plans in each instance. They should be so handled as to
hecome elements of harmony and strength rather than of discord and
weakness in the working out of the project.

While this Departmént has no authority or jurisdiction to supervise
transactions like those contemplated by the proposed agreements sub-
mitted, or to in any manner control the parties thereto or dictate what
course shall be pursued, yet the government has such interest in the
subject matter as affords justification for a response to a request by
the parties for its views in the premises.

Upon this theory the forms of agreement' submitted have been
examined. They are in the essentials substantially the same and
either would probably effectuate the result sought to be accomplished
thereby. Any such agreement should, as to the manner of sale and
the procedure therefor, adopt as far as practicable the procedure pre-
seribed by the law of the State or Territory for judicial sales. The
provisions as to this subject would very likely differ in the various
States and Territories and therefore it would perhaps be impracticable
to attempt the preparation of a form adapted to all sections. Any
agreement drawn upon the lines suggested in either of the forms sub-
mitted, and providing a method of sale conforming as near as may be
with the provisions of the local law governing judicial sales, would
meet the views of this Department as to the necessities of the case.
It is important to provide for some person to act in case of refusal or
inability of the Water Users’ Association to perform the duties
assumed by it in any such agreement. This is attempted in para-
graph 12 of the Yuma form. Instead, however, of providing that the
Secretary of the Interior should exercise these powers, it would seem
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the better plan to authorize and empower him, in such contingency,
to designate some person or persons to act, conferring upon the party
thus designated all the powers of the grantee association in the
premises.

KLAMATH RIVER INDIAN RESERVATION—ALLOTMENT—ACT OF JUNE
17, 1892.

CRICHTON ». SHELTON.

The Klamath River Indian reservation was not abolished by or under the provisions
of the act of April 8, 1864, but was recognized by the act of June 17, 1892, as
an existing reservation, and the Indians thereon were by said act recognized as
constituting a tribe.

Timbered lands are not necessarily excepted from allotment to Indians, but may be
so alloted provided they contain sufficient arable area to support an, Indian
family and are on the whole, considering their location and the habits and sub-
gistence of the Indians, suitable for a home for the allottee.

Allotments to Indians on the Klamath River reservation, under the provisions of
the act of June 17, 1892, were made to the Indians as a tribe, under section 1 of
the general allotment act of February 8, 1887, and not under the provisions of
section 4 of said act.

Under the act of February 8, 1887, reservation Indians are not required to settle,
improve, or maintain residence upon their allotments made from lands held for
the tribe.

An Indian woman, recognized as a member of the Klamath tribe, is not by reason of
her marriage to a white man, deprived of her right to an allotment in the tribal
lands; and the children of such woman are likewise entitled to such an allotment.

Acting Secretary Ryan to the Commissioner of the General Land Office,
(F. L. C) August 30, 1904. (C. J. G)

An appeal has been filed by John L. Crichton from the decision of
your office of December 19, 1903, holding intact Klamath River Indian
allotments Nos. 108 and 109, made to Mary Shelton and her minor
daughter, Mary Shelton, jr., respectively, for lot 7 ard the SE. 4 of
SW. 1, Sec. 33, the SW. 1 of the SW. %, Sec. 83, and the SE. £ of the
SE. 1, Sec. 32, T. 18 N., R. 2 E., H. M., Eureka, California.

The allotments were made in August, 1893, under the act of June
17, 1892 (27 Stat., 52), and first. or trust patents issued thereon Sep-
tember 26, 1893. Crichton filed charges against said allotments May
9, 1902, and amended affidavit January 19, 1903, for the purpose of
suggesting the death in the meantime of Mary Shelton, sr. He
alleged substantially that the allotments were illegally made for the
reason that the lands were timber lands subject to sale under the act
of June 8, 1878; that said lands were not disposed of in accordance
with the provisions of the act of June 17, 1892; that the lands are not
suitable for or adapted to agriculture or grazing, being rough and
covered with a dense and heavy growth of redwood and pine timber ;
that the allottees never made settlement upon said lands or resided
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thereon, and have never improved or cultivated the same; that said
allottees do not belong to any Indian tribe; and that they were the
wife and daughter, respectively, of a white man.

Your office, after receiving the report of a special agent who had
investigated the matter, ordered a hearing in the case, at which both
parties appeared and submitted testimony. The local officers ren-
dered divided opinions, the register finding that the allotments should
remain intact and the receiver that they should be canceled. Your
office, in the meantime having procured the opinion of the Commis-
sioner of Indian Affairs in the premises, concurred in the finding of
the register and denied Crichton’s application for the cancellation
of the allotments. :

The chief contentions made by appellant are that under the pro-
visions of the act of Aptil 8, 1864 (13 Stat., 39, 40), the Klamath
River Reservation was abolished and became subject to subdivision
and sale; that the lands covered by these allotments are timber lands
and therefore not subject to allotment; and that the allottees not
being members of a tribe and the lands no longer being in reserva-
tion, the allotments, under the provisions of the act of June 17, 1892,
supra, could only be made under section 4 of the act of February 8,
1887 (24 Stat., 388), and not under section 1 of said act.

The act of June 17, 1892, is as follows:

That all of the lands embraced in what was Klamath River Reservation, in the
State of California, as set apart and reserved under authority of law by an Executive
order dated November sixteenth, eighteen hundred and fifty-five, are hereby declared
to be subject to settlement, entry, and purchase under the laws of the United States
granting homestead rights and authorizing the sale of mineral, stone, and timber
lands: Provided, That any Indian now located upon said reservation may, at any
time within one vear from the passage of this act, apply to the Secretary of the Inte-
rior for an allotment of land for himself and, if the head of a family, for the members
of his family, under the provisions of the act of February eighth, eighteen hundred
and eighty-seven, entitled ‘““An act to provide for the allotment of lands in severalty
to Indians on the various reservations, and to extend the protection of the laws of
the United States and the Territories over the Indians, and for other purposes,”’ and
if found entitled thereto, shall have the same allotted as provided in said act or any
act amendatory thereof: Provided, That lands settled upon, improved, and now
occupied by settlers in good faith by qualified persons under the land laws shall be
exempt from such allotment unless one or more of said Indians have resided upon
said tract in good faith for four months prior to the passage of this act. And the
Secretary of the Interior may reserve from settlement, entry, or purchase any tract
or tracts of land upon which any village or settlement of Indians is now located, and
may set apart the same for the permanent use and occupation of said village or set-
tlement of Indians. And any person entitled to the benefits of the homestead laws
of the United States who has in good faith prior to the passage of this act, made
actual settlement upon any lands within said reservation not allotted under the fore-
going proviso and not reserved for the permanent use and occupation of any village
or settlement of Indiuns, with the intent to enter the same under the homestead law
shall have the preferred right, at the expiration of said period of one year to enter
and acquire title to the land so settled upon, not exceeding one hundred and sixty
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acres, upon the payment therefor of one dollar and twenty-five cents an acre, and
such settler shall have three months after public notice given that such lands are

subject to entry within which to file in the proper land office his application there- -

for; and in case of conflicting claims between settlers the land shall be awarded to
the settler first in order of time: Prorided, That any portion of said land more valu-
able for its mineral deposits than for agricultural purposes, or for its timber, shall be
entered only under the law authorizing the entry and sale of timnber or mineral lands:
And provided further, That the heirs of any deceased settler shall succeed to the rights
of such settler under this act: Provided further, That the proceeds arising from the
sale of said lands shall constitute a fund to be used under the direction of the Secre-
tary of the Interior for the maintenance and education of the Indians now residing
on said lands and their. children.

Section 1 of the act of February 8, 1887, us amended by the act of
February 28, 1891 (26 Stat., T94), is in part as follows:

That in all cases where any tribe or band of Indians has been, or shall hereafter
be, located upon any reservation created for their use, either by treaty stipulation or
by virtue of an act of Congress or Executive order setting apart the same for their
use, the President of the United States be, and he hereby is, authorized, whenever
in his opinion any reservation, or any part thereof, of such Indians is advantageous
for agricultural or grazing purposes, to cause said reservation, or any part thereof, to
be surveyed, or resurveyed, if necessary, and to allot each Indian located thereon
one-eighth of a section of land.

Section 4 of said act provides:

That where any Indian not residing upon a reservation, or for whose tribe no res-
ervation has been provided by treaty, act of Congress or executive order, shall make
settlement upon any surveyed or unsurveyed lands of the United States not other-
wise appropriated, he or she shall be entitled, upon application to the local land-
office for the district in which the lands are located, to have the same allotted to him
or her, and to his or her children, in quantities and manner as provided in this act
for Indians residing upon reservations, ete.

By act of Mareh 3, 1853 (10 Stat., 226, 238), entitled ‘“ An act mak-
ing appropriations for the current and contingent expenses of the
Indian Department, and for fulfilling treaty stipulations with various
Indian tribes,” etc., it was provided:

That the President of the United States, if upon examination he shall approve of
the plan hereinafter provided for the protection of the Indians, be and he is hereby
authorized to make five military reservations from the public domain in the State
of California or the Territories of Utah and New Mexico bordering on said State, for
Indian purposes: Provided, That such reservations shall not contain more than
twenty-five thousand acres in each: And provided furiher, That said reservation shall
not be made upon any lands inhabited by citizens of California, and the sum of two
hundred and fifty thousand dollars is hereby appropriated, out of any money in the
Treasary not otherwise appropriated, to defray the expense of subsisting the Indiang
in California and removing them to said reservations for protection: Provided, fur-
ther, if the foregoing plan shall be adopted by the President, the three Indian agencies
in California shall be thereupon abolished.

By act of March 3, 1855 (10 Stat., 636, 699), also an appropriation
act of similar title to the above, it was provided:

For collecting, removing, and subsisting the Indians of California, (as provided by
law,) on two additional military reservations, to be selected as heretofore, and not to
contain exceeding twenty-five thousand acres each, in or near the State of California
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the sum of one hundred and fifty thousand dollars: Provided, That the President may
enlarge the quantity of reservations heretofore selected, equal to those hereby pro-
vided for, and shall not expend the amount herein appropriated unless, in his opinion,
the same shall be expedient; and the last proviso to the authority for five military
reservations in California, per act of third of March, eighteen hundred and fifty-three,
be, and the same is hereby, repealed.

By executive order of November 16, 1855 (Executive Orders relating
to Indian Reserves, 1902, pp. 21, 22), in pursuance of the above legis-
lation, a strip of territory commencing at the Pacific Ocean and extend-
ing one mile in width on each side of the Klamath River for a distance
of twenty miles was set apart for Indian purposes. It was provided
that upon a survey of the tract a suflicient quantity be cut off from the
upper end thereof to bring it within the limit of 25,000 acres author-
ized by law. This reservation has since been known and referred to
as the Klamath River Indian Reservation in California. In the year
1861 nearly all the arable lands of said reservation and the improve-
ments thereon were destroyed by a freshet, in view of which, upon
recommendation of the Indian agent, a new and temporary reservation,
known as Smith River Reserve, was established May 3, 1862, to which
it was proposed to remove the Klamath Indiaps. The indorsement of
the Secretary of the Interior on the recommendation of the Commis-
sioner of Indian Affairs relating to Smith River Reserve was: ¢ The
lands embraced in the proposed reservation may be withdrawn from
sale for the present.” (Ex. Orders, p. 83.) It appears that only a
small portion of said Indians removed to the new reservation, by far
the greater number preferring to remain on the old; and nearly all of
those who did remove returned within a few years to Klamath River.

By act of April 8,1864 (18 Stat., 39, 40), the State of California was
constituted one Indian superintendency, and the President was author-
ized in section 2 of the act, to set apart—
not exceeding four tracts of land, within the limits of sail State, to be retained by
the United States for the purposes of Indian reservations, which shall be of suitable
extent for the accommodation of the Indians of said State, and shall be located as
remote from white settlements as may be found practicable, having due regard to
their adaptation to the purposes for which they are intended: . . . . And provided,
Surther, That said tracts to be set apart as aforesaid may, or may not, as in the dis-
cretion of the President may be deemed for the best interests of the Indians to be
provided for, include any of the Indian reservations heretofore set apart in said
State, and that in case any such reservation is so included, the same may be enlarged
to such an extent as in the opinion of the President may be necessary, in order to
its complete adaptation to the purposes for which it is intended.

Src. 8. And be it further enacted, That the several Indian reservations in California
which shall not be retained for the purposes of Indian reservations under the pro-
visions of the preceding section of this act, shall, by the Commissioner of the General
Land Office, under the direction of the Secretary of the Interior, be surveyed into
lots or parcels of suitable size, and as far as practicable in conformity to the surveys
of the public lands, which said lots shiall, under his direction, be appraised by dis-
interested persons at their cash value, and shall thereupon, after due advertisement,
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as now provided by law in case of other public lands, be offered for sale at public
outery, and thence afterward shall be held subject to sale at private entry, according
to such regulations as the Secretary of the Interior may prescribe, ete.

As 1o THE STATUS OF THE Kramata Rivir RESERVATION.

At the date of the act of April 8, 1864, there were in existence in
California the following reservations: Klamath River, Mendocino and
Smith River (Ex. Orders, pp. 21, 22 and 33). In addition, the Secre-
tary of the Interior had directed that Nome Cult Valley, or Round
Valley, be set apart and reserved for Indian purposes (Ex. Orders,
p- 29, and House Doc. 83, 50th Cong., 1 Sess.). The Mendocino and
Smith River reservations were discontinued by act of Congress of
July 27, 1868 (15 Stat., 221, 223). There was never such an act with
reference to Klamath reservation. Under date of August 21, 1864,
State superintendent Wiley, acting under instructions from the Depart-
ment, notified settlers in Hoopa Valley not to make any further
improvements upon their places, as he had located said valley as
‘one of the four tracts authorized by the act of 1864, to be named
the Hoopa Valley Reservation, the metes and bounds to be there-
after established subject to the approval of the President (Ex.
Orders, p. 20). Notwithstanding there had been no executive orders
setting apart the same, Congress recognized both the Round Valley
and Hoopa Valley reservations by making appropriations for them
as such (15 Stat., 221, and 16 Stat., 37). The President declared
the exterior boundaries of the Hoopa Valley Indian Reservation
June 23, 1876, and formally set apart the same for Indian purposes
““as one of the Indian reservations authorized to be set apart in Cali-
fornia by act of Congress approved April 8, 1864.” (Ex. Orders,
p- 20.) No order, executive or otherwise, appears to have issued set-
ting apart or retaining the Round Valley reservation, under the act of
1864, as it was selected by the State superintendent in 1856 and estab-
lished by order of the Secretary of the Interior in 1858 (Ex. Orders,
p- 29, and House Ex. Doc., 33, 50th Cong., 1 Sess.). But by order
of the President of March 30, 1870, said reservation was enlarged
(Ex. Orders, p. 31). By act of March 8, 1873 (17 Stat., 633), the
boundaries of said reservation were changed so as to add thereto
thousands of acres, and by executive order of July 26, 1876, a tract of
-land was ““ withheld from public sale, and reserved for the use and
occupancy of the Indians located on the Round Valley Reservation,
as an extension thereof” (Ex. Orders, p. 33). By executive order of
January 81, 1870, two tracts were set apart for the Mission Indians in
California. This order was subsequently revoked and the lands
restored to the public domain. But by order of December 27, 1875,
the President set apart nine different non-contiguous tracts *‘as reser-
vations for the permanent use and occupancy of the Missions Indians
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in Lower California.” May 15, 1876, eight other tracts were in the
same way ordered set apart as reservations for said Indians, in addition
to those reserved under Executive order of December 27, 1875, Other
orders were from time to time made adding to, taking away from and
changing the lines of the tract already reserved, until no less than nine-
teen different and non-contiguous tracts were reserved for the Mission
Indians, and all these constituted one of the four reservations author-
ized by the act of April 8, 1864 (Executive orders, pp. 93, 24, 25, 26,
'27 and 28). The Tule River Reserve was set apart for Indian pur-
poses by Executive order of January 9, 1878, and by order of October
3, 1873, another tract, known as the *“Tnle River Indian Reservation,”
was set apart in lien of that under the order of ‘January 9, 1373; and
by Executive order of August 3, 1878, a portion of .the land described
was taken out of reservation and restored to the public domain

(Executive Orders, p. 34).

Under date of January 20, 1891, the Assistant Attorney General for
this Department rendered an opinion upon certain questions pro-
pounded by the Commissioner of Indian Affairs, one of which was as
to whether the Department was authorized to cause the removal of
intruders from the Klamath River Indian Reservation in Californ a
In the course of said opinion, after referring to the above orders with-
drawing lands for Indian purposes, it was said:

The foregoing matters are all contained in the reports of the officers of the Indian
Office, annually communicated to and therefore within the knowledge of and it is
to be presumed approved by Congress when the annual appropriations were subse-
quently and continuously made for these four reservations of Hoopa Valley, Round
Valley, The Mission and Tule River. :

Tt is therefore fair to adopt this approval, by Congress, of the action of the officers,
in the premises, as a legislative construction of the act of 1864. Three conclusions
inevitably flow from such construction: 1, that no formal order of the President
retaining an existing reservation was deemed necessary, but its actual retention by the
officers of the Indian Bureau was sufficient to constitute it one of the four authorized
reservations; 2, that contignity was not an essential, but a reservation might be com-
posed of several non-contiguous parcels of land; and 3, that the Executive authority,
in that respect, was not exhausted when once exercised in the setting apart of *‘four
tracts’’ or parcels of land, as reservations; but that discretion continued, and yet
exists, to change, add to, diminish or abolish reservations and establish others, as
may seem most promotive of the public interests.

In relation to the Klamath River reservation, as in that of the Round Valley, no
formal or written order appears to have been issued for its retention. In both of
these instances the Indian Office retained possession and control of the former reser-
vation, making no change in their condition, status or management, further than that
they passed under the control of the one State superintendent as required by the act
of 1864. The Indians remained in the occupation of both of these reservations, and
yet 8o occupy them alone, except so far as that occupation may have been intruded
cupon by individual white men, under color of claims. Congress has made annual
appropriations for support of the Indians on the Round Valley reservation, but none
for those on Klamath, and for the all-sufficient reason that the latter are self-
supporting and have never cost the government a dollar in this respect.



DECISIONS RELATING TO THE PUBLIC LANDS. 211

As showing further the status of the Klamath River reservation and
the Indians thereon the following references are made:

The permanent settlement of the Indians residing upon said reservation, and the
disposal of so much of the reservation as may not be needed for that purpose, are
matters engaging the attention of the Department at this .time. What the final
result may be I am unable to say. The reservation is still in a state-of Indian reser-
vation, and must g0 remain, uninterfered with, until otherwise ordered by competent
authority (Comr. Ind. Afs. to D. B. Hume, July 23, 1883—Ex. Doc., 140, p. 11).

The appeal raises the question of fact, namely, whether the said reservation, which
was created by Executive order of November 16, 1855, has been regarded as a reser-
vation since passage of the act of April 8, 1864 (13 Stat., 39), which limited the
Indian reservations in California to four. It is sufficient for me to say that it has
been so regarded, and that various allotments within its limits have recently been
made. In my letter of March 26, 1883, to the Commissioner of Indjan Affairs, T
stated that when the selections within said reservation were all made, I would con-
gider the question of restoring the remainder of the lands to the public domain
{John McCarthy, 2 L.D., 460)..

" Now it appears that in carrying out the provisions of the act of April 8, 1864, the
Hoopa Valley Reservation was established (Pamphlet, Ex. Orders, p. 801), the Round
Valley already in existence was retained, and it was the declared purpose and inten-
tion of the superintendent of Indian affairs for California, who was charged with the
gelection of the four reservations to be retained, to -extend the Hoopa Valley Reser-
vation so as to include the Klamath River Reservation, or else keep it up as a sepa-
rate reservation, and have a ‘“station’’ or sub-agency there, to be under the control
of the agent at the Hoopa Valley Reservation.

* - * * * * * *

The Klamath River Reservation has certainly been regarded by this Department
a8 in a state of Indian reservation.

* * *® . * * * *

I do not find that any steps were ever taken to sell the Klamath Reservation as an
abandoned reservation, under section-3 of the act of April 8, 1864, nor that the Gen-
eral Land Office was ever formally advised of the relinquishment of the same. The
reservation appears to have been kept intact with a view to holding it for the con-
tinued use of the Indians, who it appears never did wholly abandon it.

In 1879, in compliance with the wishes of this office, all trespassers known to be

- on the reservation were removed by the military nunder the direction of the War

Department.

In 1883 the Secretary of the Interior directed that allotments of land be made to
the Indians on the regervation, and the Indians were accordingly requested to make
individual selections, but the work had to be suspended on account of the discovery
of gross errors in the public surveys.

All this tends to show that the Department has regarded the lands as being in a
state of reservation, and I may add that for 2 number of years the agent at the Hoopa
Valley Agency has been required to exercise supervision over the affairs of the
reservation (Comr. Ind. Affs. to Sec’y Int., April 4, 1888).

By the second section of the act of April 8, 1864 (13 Stat., 39), it is provided that
the President, at his discretion, shall set apart not exceeding four tracts of land
within the State of California to be retained by the United States for the purposes
of Indian reservations, and that said tracts may, or may not, as in the discretion of
the President may be deemed for the best interests of the Indians to be provided for,
include any of the Indian reservations heretofore set apart in said State.

The third section of that act provides ‘‘that the several Indian reservations in
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California which shall not be retained for the purposes of Indian reservations’’ shall
be surveyed and offered for sale as therein directed. Indians have continued to
reside on the Klamath River lands, and those lands have been and are treated as in
state of reservation for Indian purposes, the jurisdiction is under the United States
Indian agent for the Hoopa Valley Agency (An. Rept. Sec’y Int., 1888).

The following is a resolution of the Senate dated February 13, 1889;

Resolved, That the Secretary of the Interior be, and he hereby is, directed to inform
the Senate what proceedings, if any, have been had in his Department relative to
the survey and sale of the Klamath Indian Reservation in the State of California, in
pursuance of the provisions of the act approved April 8, 1864, entitled ““An act to
provide for the better organization of Indian affairs in California.”

In response to this resolution the Commissioner of Indian Affairs
addressed a letter to the Secretary of the Interior, dated February 18,
1889, in part as follows: '

In response to said resolution, I have to state that I am unable to discover from the
records or correspondence of this office thatany proceedings were ever had or con-
templated by this Department for the survey and sale of said reservation under the
provisions of the act aforesaid; on the contrary, it appears to have been the declared
purpose and intention of the superintendent of Indian affairs for California, who was
charged with the selection of the four reservations to’ be retained under said act,
either to extend the Hoopa Valley Reservation (one of the reservations selected
under the act), so as to include the Klamath River Reservation, or else keep it as a
separate independent reservation, with a station or subagency there, to be under con-
trol of the agent at the Hoopa Valley Reservation, and the lands have béen held in
a state of reservation from that day to this (Ex. Doc. 140, pp. 1, 2).

In the opinion of the Assistant Attorney General for this Depart-
ment hereinbefore referred to, it was said:

These facts show that the reservation in question has never been relinquished by
formal act of the Indian Office, and no steps whatever have been taken looking to its
release from Indian reservation and occupancy, and its survey, appraisement and
sale under the act of 1864. On the contrary, it appears that it was always the pur-
pose of the Indian Office to retain it as a reservation. . . . .

Pushing aside all technicalities of construction, can any one doubt that for all
practical purposes the tract in question constitutes an Tndian reservation? Burely,
it has all the essential characteristics of such a reservation; was regularly established
by the proper authority; has been for years and is so occupied by Indians now, and
is regarded and treated as such reservation by the executive branch of the govern-
ment, to which has been committed the management of Indian affairs and the
administration of the public land system . ... It is said, however, that the
Klamath River reservation was abolished by section three of the act of 1864. Is
this so?

In the present instance, the Indiang have lived upon the described tract and made
it their home from time immemorial; and it was regularly set apart as such by the
constituted authorities, and dedicated to that purpose with all the solemnities known
to the law, thus adding official sanction to a right of occupation already in existence.
It seems to me something more than a mere implication, arising from a rigid and
technical construction of an act of Congress, is required to show that it was the inten-
tion of that body to deprive these Indians of their right of occupancy of said lands,
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without consultation with them or their assent. And an implication to that effect is
“all, I think that can be made out of that portion of the third section of the act of 1864
which is supposed to be applicable.

It was therefore concluded that the Klamath River reservation
might be legally considered a part of the Hoopa Valley reservation,
one of the four Indian reservations authorized by the act of 1864, and
consequently that the Department was clothed with authority to
remove intruders therefrom, and that the Hoopa Valley reservation
may be legally extended so as to cover the ground of the Klamath
reservation.

From the foregoing it will be seen that the question raised by the
appeal as to the status of the Klamath River Reservation in California
is not a new one. Such reservation has all along been regarded and
treated as retained for Indian purposes, and the Department has so
held. The only Indians even remotely recognized as non-reservation
Indians were those residing along the Klamath River between the
.boundaries of the Heopa Valley and Klamath River reservations. In
the case of Spalding ». Chandler (160 U. 8., 394, 403-404) it is said:

It is not necessary to determine how the reservation of the particular tract, subse-
quently known as the “‘Indian reserve,” came to be made. It is clearly inferable
from the evidence contained in the record that at the time of the making of the
treaty of June 16, 1820, the Chippewa tribe of Indians were in the actual occupation
and use of this Indian reserve as an encampment for the pursuit of fishing. . . . .
But whether the Indians simply continued to encamp where they had been accus-
tomed to prior to making the treaty of 1820, whether a selection of the tract, after-
wards known as the Indian reserve, was made by the Indians subsequent to the
making of the treaty and acquiesced in by the United States Government, or
whether the selection was made by the Government and acquiesced in by the
Indians, is immaterial. . . . . If the reservation was free from objection by the Gov-
ernment, it was as effectual as though the particular tract to be used was specifically
designated by boundaries in the treaty itself. The reservation thus created stood
precigely in the same category as other Indian reservations, whether established for
general or limited uses, and whether made by the direct authority of Congress in the
ratification of a treaty or indirectly through the medium of a duly authorized execu-
tive officer.

In the case of Minnesota ». Hitcheock (185 U. 8., 373, 389-90), it was
held:

Now, in order to create a reservation it is not necessary that there should be a
formal cession or a formal act setting apart a particular tract. It is enough that from
what has been done there results a certain defined tract appropriated to certain
purposes.

And in the case of State of Minnesota (22 1.. D., 388), it was said:

It is not necessary in order to constitute a reservation that a treaty, or act of Con-

gress, shall specifically mention the lands that are reserved, but it is sufficient if the

. lands occupied by the Indians are recognized by the officials of the government as
reserved Indian lands.
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The fact is that by Executive order of October 16, 1891 (Executive
Orders 1902, p. 20), the Hoopa Valley Reservation was made to include
the Klamath River Reservation, as follows:

It is P ereby ordered that the limits of the Hoopa Valley Reservation, in the State
of California, a reservation duly set apart for Indian purposes, as one of the Indian
reservations authorized to be set apart in said State by act of Congress approved
April 8, 1864 (13 Stat., 39), be, and the same are hereby, extended so as to include
a tract of country 1 mile in width on each side of the Klamath River, and extending
from the present limits of the said Hoopa Valley Reservation to the Pacific Ocean
Provided, however, That any tract or tracts included within the above-described
boundaries to which'valid rights have attached under the laws of the United States
are hereby excluded from the reservation as hereby extended.

This then was the status of the Klamath reservation upon the passage
of the act of June 17,1892, supra. Previously thereto numerous bills
had been introduced in Congress providing for the disposition and sale
of lands within said reservation. In his annual report for 1885 the
Commissioner of Indian Affairs said:

No less than three bills were introduced in the last Congress ‘‘ to restore the reser-
vation to the public domain,” in each of which provision was made for allotting
lands in severalty to the Indians (8. 813 and H. R. 112 and 7505). Neither of said
bills was enacted, for the reason, it is presumed, that they were not reached in the
regular course of business before djournment. It is my intention to ask at an early
day for legislation suitable to the wants of these Indians.

In the committee reports upon House bills Nos. 113, Repmt 1176,
51 Cong., 1 Sess., and 88, Report 161, 52 Cong., 1 Sess., it was stated
that as the Klamath River Reservation was not included within the
limits of either of the four reservations authorized by the act of 1864,
it became abandoned under the provisions of said act. It was further
stated:

As this land does not constitute an Indian reservation, and has not been used as
such for twenty-eight years, there does not appear to be any reasonable objection to
the passage of the present bill, the only object and effect of which will be to pre-
geribe a mode for its disposition and sale different from that fixed by act of April 8,
1864 (House Rept. 161, 52 Cong., 1 Sess.).

In view of what is set forth herein the committee was apparently
mistaken in concluding that the Klamath had not been used as an
Indian reservation. However, none of the bills became law except
that of June 17, 1892, which can be construed in no other light than a
distinct recognition of the Indians’ rights on said reservation. Both
the reports of the committee and the act of 1892 preclude the idea
that the lands within said reservation should have heen disposed of
under the provisions of the act of 1864, a different mode for their dis-
position being prescribed in the bill that became law as well as in the
bills that did not.

In support of the appeal here referencé is made to the case of United
States ». Forty-eight Pounds of Rising Star Tea (35 Fed. Rep., 408),
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decided in the United States district court of California, and also to
the same case decided in the United States circuit court for the same
State (38 Fed. Rep., 400). The first case was elaborately discussed by
the Assistant Attorney General for this Department in his opinion of
January 20, 1891, hereinbefore referred to, with the result that while
conceding the probable correctness of the judgment rendered in said
case, the Assistant Attorney General was not convinced that his own
views were erroneous, and he could not assent to the reasoning of the
court. That case arose upon a libel filed by the United States against
certain packages of goods belonging to one R. D. Hume, seized because
of an alleged violation of Sec. 2133 of the Revised Statutes, which
provides: .

Any person other than ah Indian who shall attempt to Yeside in the Indian country
ag a trader, or to introduce goods, or to trade therein without such license, shall for-
feit all his merchandise offered for sale to the Indians, or found i his possession,
and shall moreover be liable to 2 penalty of five hundred dollars.

The violation of law in this instance consisted in paying the Indians
“in trade” for their services in fishing, by furnishing them with
articles composing the cargo of a vessel owned by Hume, in the
Klamath River, a navigable stream under the laws of the State of
California. The court incidentally held that the Klamath River reser-
vation was an abandoned reservation, to be disposed of as specitically
provided in the act of 1864; that the Klamath lands are not such a
reservation as brings them within the meaning of the terms ** Indian
country.” The Assistant Attorney General held *‘there was and
covld be no question properly before the courtas to the legal or actual
status of that reservation; and the utterances of the Judge in relation
thereto were dicte and not essential to the decision of the case before
the court.” The date of decision by the district court was June 7,
1888, which was the one discussed by the Assistant’Attorney (zeneral,
and that of the circuit court April 1, 1889. The case again has heen
considered in connection with the concurring decision therein on appeal

- to the circuit court. The Department is unable to find that it has any
controlling bearing upon the case now under consideration.. Besides,
whatever persuasive force said cases may have had prior thereto, is
minimized or destroyed by reason of the Executive order of October
16, 1891, extending the Hoopa Valley Reservation so as to include
the Klamath, and the act of June 17, 1892, which specifically provides
for a different mode of disposition for the lands in the latter reserva-
tion from that prescribed in the act ot 1864.
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As 1o THE CHARACTER OoF THE LaANDs IN THE Kramarn RIVER
RESERVATION.

The directions given to the State superintendent August 15, 1855,
were to select the reservation from such ““tracts of land adapted as to
soil, climate, water privileges, and timber, to the comfortable and
permanent accommodation of the Indians.”

The land on this river is peculiarly adapted to the growth of vegetables, and it is
expected that potatoes and other vegetable food, which can be produced in any
abundance, together with the salmon and other fish which abound plentifully in the
Klamath river, shall constitute the principal food for these Indians (An. Rept.
Comr. Ind. Affs. 1856, p. 238).

One great difficulty this reservation labors under is the small amount of land that
can be brought under cultivation. The Klamath river runs through a canon the
entire length, and the reservation being located upon each side of it, the only land
suitable for cultivation is in the bottoms, ranging in size from one acre to seventy.

With these exceptions, the balance consists of mountains heavily timbered,
through which the river appears to have cleft its way, interspersed with bottoms of
from one to three acres (Id. 1858, p. 286).

This reservation is well located, and the improvements are suitable and of con-

siderable value. There is an abundance of excellent timber for fencing and all other

‘ purposes, and at the mouth of the Klamath river there i lsa sa]mon ﬁshen of great
value to the Indians (Id. 1861, p. 147).

The Klamath river, from the mouth of the Salmon river down, runs mostly
through a close canon, and is a very broken country, and had my predecessor
allowed the Indians to care for themselves at the time of the great overflow, they
would have taken to the mountains, and in a few days after the flood had subsided
they would have returned to the river banks, and with fish have provided for their
immediate wants, (as in fact two-thirds of them did and yet remain there), and
would saved the government the heavy expense of their removal and subsistence at
Smith’s river. The great number of Indians inhabiting the Klamath and Humboldt
countries, the dense redwood forests on the river bottoms, and the high, craggy,
precipitous mountaing back, would, to my mind, be a serious warning against any
effort to remove them by military force, ete. (Id. 1864, p. 122).

The country along the Klamath river, especially where the non-
reservation Indians were located, and the habits and homes of the
people, are thus described in the report of a special agent under date
of June 25, 1885 (An. Rept. Comr. Ind. Affs. 1885, p. 264):

Nature seems to have done her best here to fashion a perfect paradise for these
Indians, and to repel the approach of the white man. She filled the mouth of the
Klamath River with a sand-bar and huge rocks, rendering ordinary navigation
impossible, and pitched the mountains on either side into such steeps and amazing
confusion that the river has a hard struggle to drive its way through the wonderful
gorges; it turns and twists and tumbles along the rocks and gulches in an incessant
mad rush to the ocean, without one moment’s rest and without touching the borders
of one acre of meadow land. The banks and hills shoot up abruptly from the river
in jaunty irregularity, as if formed solely for the capricious life and limited aspira-
tions of the Indian. Tremendous bowlders and cragged points jut into the river and
change its course, forming innumerable eddies and back currents, where salmon
seek rest, to be taken in large numbers by means of Indian nets. . . . .
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This, then, is where these Indians dwell in their grotesque villages. They form a
very respectable peasantry, supporting themselves without aid from the Government
by fishing, hunting, raising a little stock, cultivating patches of soil, and by day’s
labor at the Arcata lumber-mills. There'is a crude thrift among them that one can
not help admiring. Their little villages are perched on the mountain side, with
most picturesque attractiveness, their houses are all made of lumber, and look as if
they had been tossed upon the hillsides and allowed to stand wherever they gained
a foothold. The beauty of irregularity could have no finer effect with studied art or
the taste of cultivated refinement. Often a latticed porch, a curtained window, or a
high roof with overhanging eaves displays an attempt at civilization, crude as it may
be. ...
The old men keep the nets in order and fish steadily; the women dress and dry
fish, gather acorns for meal, and fetch wood and water; middle-aged men go off to
work awhile, look after the hogs and horses, and make gardens, with their wives to
help them. It is common to find little gardens of potatoes, beans, and corn among
them, fenced in, just out of town as it were. . . . . Indians have had general
and actual, though unrecorded, possession and occupation of the whole river line
here for years and years. Their dwellings are scattered and permanent. They
‘wish to remain here; here they are self-supporting—actually self-sustaining. This
is their old home, and home is very dear to them—treasured above everything else.
No place can be found so well adapted to these Indians, and to which they them-
selves are so well adapted, as this very spot. No possessions of the Government can
be better spared to them. No territory offers more to these Indians and very little
territory offers less to the white man.

* * K3 * * * *

The few among these Indians who have turned their attention to farming show
much thrift and enterprise. Though, owing to the fact that but a small portion of
their territory is suitable for farming, a large majority of them depend upon wages
for a living (Id. 1892, p. 230).

The only arable land occupied by Indians is found on the benches along the river
in lots of a few acres in extent. These are generally cultivated as gardens. . . . .
The land allotted can never be used for agriculture, but the allotment secures the
Indians in the tenure of their homes. (Id. 1894, p. 117.)

If it should be thought wise to allot land in severalty to Indians in such a stage of
civilization, still thig tract is of a character which ought not to be devoted to such a
purpose. It would be entirely useless to them, being alone valuable for lumbering,
for mining, and stock raising—by far the greater part being heavily timbered, moun-
tainous, and broken, as shown by the field notes of survey of said land (House Rept.
1176, 51 Cong., 1 Sess., April 1, 1890, and Id. 161, 52 Cong., 1 Sess., February 5,1892).

The above extracts require very little comment. They perhaps
show that a comparatively small portion of the lands within the
Klamath Indian reservation is suitable for agricultural purposes,
strictly speaking, and that said lands might fairly be classed as timber
lands. But it is equally clear that the lands within this reservation
are peculiarly adapted to the purposes for which it was set apart,
reference being had to the location of said lands and the habits and
necessities of the Indians. There is little question that the prevailing
motive for setting apart the reservation was to secure to the Indians
the fishing privileges of the Klamath river. At the same time there
is undoubtedly sufficient arable lands for garden and grazing pur-
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poses, and at some points on the river there are large quantities of
farming lands. In the Instructions of February 21, 1903 (82 L. D.,
17), it is said:

The practice of forbidding allotments under section 4 of the general-allotment act,
of lands valuable for the timber thereon, is not based upon any decision of the
Department laying down a well defined rule, and there is no good reason for such
prohibition provided the allotment contains sufficient arable land to support an
Indian family and is on the whole suitable for a home for the allottee and is applied
for in good faith for that.purpose.

This is certainly true of allotments of reservation lands under the
act of 1887, and particularly so where allotments are authorized of
specified tracts under special acts. But what is of more importance,
the above extracts clearly show that Congress was fully aware of the
status and character of these lands, the history of the Indians and their
occupancy of said lands, at the date of the passage of the act of June
17, 1892. The act of June 17, 1892, provides, among other things:

That any portion of said land tore valuable for its mineral deposits than for agri-
cultural purposes, or for its timber, shall be entered only under the law authorizing
the entry and sale of timber or mineral lands. )

The whole history of these Indians, the recommendations of the
Indian Office, and the context of the act itself, show that the primary
purpose of the legislation of 1892 was to preserve the rights of the
Indians located on the Klamath reservation. Allotments were to be
made to all applicants who should make their selections within one
year. Even lands settled upon, improved, and occupied by settlers
were not exempt from allotment if the same had been resided upon by
one or more Indians for four months prior to the passage of the act.
After the expiration of one year, if any person had settled upon a tract
not allotted to or reserved for the Indians, he could enter it under the
homestead law upon payment of a certain price therefor. But, under
the proviso above quoted, the lands not allotted or reserved were to be
entered under the Jaws usually applicable to their particular character.

As 1o THE TrRIBAL STATUS OF THE KramaTH Rivir INDIANS.

It may be stated generally that these Indians have always been rec-
ognized as a tribe by the government. Any effort to show that they
are not a tribe must combat the reports of the government’s agents,
the correspondence between the Department and the Indian Office,
the orders of the Executive and the appropriation acts of Congress
wherein such recognition unmistakably appears. The preponderance
of the evidence introduced at the hearing in this case is to the effect
that the Klamaths constitute a tribe. Members of the tribe by blood,
as well as white men who have intermarried with these Indians and
who are familiar with their habits, customs and government, from long
residence among them testify that they are a distinet tribe, that they
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" speak a different language from the neighboring Indians, have laws
of their own; that there are men among them who are recognized as
leaders or chiefs—the present chief being Peckwanish Colonel or Sure-
goin Jim—and that the members of this tribe are called *‘ Polyacks.”
The records of the Indian Office show that on October 6, 1851, a treaty
was made as follows: '

A treaty of peace and friendship made and concluded at Camp Klamath, at the
junction of the Klamath and Trinity rivers, between Redick McKee, one of the
Indian Agents, specially appointed to make Treaties, with the various Indian Tribes
in California, on the part of the United States, and the Chiefs, Captains, and Head-
men of the Tribes or bands of Indians, now in council at this camp, representing the
“Poh-lik,” or lower ‘“Klamath,” The ‘““Peh-tuck,” or upper Klamath, and the
‘‘Hoo-pah” or Trinity river Indians—containing also stipulations, preliminary to
future measures, to be recommended for adoption on the part of the United States.

The treaty provided fora cession, and the setting apart of a described
tract 20 miles in length by 12 in width-—‘“ containing in all six orseven
square miles of farming land”—as an Indian reservation for the tribes
named and such other tribes as the United States might thereafter
remove from other parts of the valleys of the Trinity and Klamath
rivers, or the country adjacent. The treaty appears never to have

_been ratified or confirmed, but it effectively shows that the Indians had
the capacity of making treaties; that they had a tribal organization
capable of entering into a treaty with the United States. Being self-
supporting and independent as they were, it may be their tribal rela-
tions were not so intimate and pronounced as other tribes who were
dependent upon the government. But they were nevertheless looked
after by agents of the government and were always regarded and
treated as a tribe. Congress in the act of June 17, 1892, in effect
recognized these Indians as a tribe, as well as their claims to the lands
in the Klamath reservation, by providing that the proceeds arising
from the sale of the remaining lands after allotments were made,
should constitute a fund to be used for the maintenance and education
of the Indians and their children.

In view of the provisions of the act of June 17, 1892, the ahove
matters are given at length as subjects of historical interest and not
because they are regarded as of necessarily controlling importance in
determining the questions involved in this case. The act of 1892 was
a special act authorizing aliotments of specific lands, which alone pre-
cluded the idea that Congress intended they should be allotted under
the fourth section of the act of 1887. The act of 1892 provided for
allotment to *‘any Indian now located upon said reservation,” which
removes any question as to whether the lands constituted a reservation,
or whether the Indian was a member of a recognized tribe or not.
The question of tribal relation becomes of importance only in connec-
tion with that portion of the act of 1892 which provides that the allot-
ments therein authorized are to be made to the Indians *‘under the
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~ provisions of the act of February eighth, eighteen hundred and eighty-

seven, entitled ‘An act to provide for the allotment of lands in sever-
alty to Indians on the various reservations, and to extend the protection
of the laws of the United States and the Ter1itories over the Indians,
and for other purposes,” and, if found entitled thereto, shall have the
same allotted as provided in said act or any act amendatory thereof.”
The act did not provide under which section of the act of 1887 the
allotments should be made, but as said act of 1892 in terms recognized
the Klamath as a reservation, there ought to be little or no question
that it was contemplated that they should be made under the first sec-
tion of the act of 1887, as the fourth section of said act refers exclu-
sively to Indians not on reservations. Prior to the passage of the act
of 1892 the Department had already held that the lands within the
Klamath River reservation **should be allotted, if allotment be made,
to the Indians thereon, under the first section of the allotment act of
February 8, 1887 (Opinion Asst. Atty. Gen’l, January 20, 1891). The
wording of the act of 1892 is “‘any Indian now located upon said reser-
vation.” It does not have to be shown under this act that the Indian
was a member of a tribe or band, and this shows that all the provi-
sions of the act of 1887 are not applicable, but rather the manner
therein prescribed for making allotments. Whatever may have been”
the status of the lands or the Indians the act of 1892 took them out of
the class subject to allotment under the fourth section of the act of
1887. The lands within the Klamath have never been such as could
be regarded as “‘not otherwise appropriated.”

At the time the allotments in question were made the hushand of
Mary Shelton, sr., William Shelton, a white man, was dead, and her
daughter, Mary Shelton, jr., was about twelve years of age. The
widow was then living with her son-in-law on a tract of land adjoining
the present allotments, which tract had been allotted to the latter’s
daughter. The Sheltons have always been claimed by the Indians as
members of the tribe. It seemed to be conceded that the country
along the Klamath river is all of the same general character. The
lands allotted the Sheltons are similar in all respects to many allot-
ments where the Indians actually live and maintain their families,
The fishing privileges are considered by the Indians as of more value
in making a living than agricultural pursuits. They also utilize nuts,
acorns and berries for food. The evidence tends to show that at
time of these allotments there were no lands open more valuable for
the purpose of making homes—all of the open lands having been
allotted or settled upon by the whites. It appears that there are some
good farm lands within six or eight miles of the ocean, but it also
appears that the allotting agent commenced at the mouth of the river
and worked up. So that when these allottees were reached all the
so-called open lands were already claimed by other Indians, the result
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being that many Indians had to take small pieces. Now, as herein
shown, all these conditions were well known to Congress at date of
passage of the act of June 17, 1892. That act provided for allotments
to Indians located on the reservation. In the view suggested by the
appeal here the act of 1892 would have been wholly inoperative at its
passage for one reason alone, that is, that the lands to be allotted were
timber lands. Being aware of this-condition it must be assumed that
Congress would not do a vain act, that is, would provide only for the
allotment of agricultural lands knowing full well that the lands speci-
fied for allotment were not of that character.

Under the general allotment act of 1887 reservation Indians are not
required to settle, improve, or maintain residence upon their allot-
ments made from lands held for the tribe, so that it is unnecessary to
consider the evidence bearing on those points in this case. Beinga
recognized member of the tribe, Mary Shelton, sr., was entitled to
share in the tribal property regardless of her marriage to a white man.
Her status in this respect was not affected by the act of August 9, 1888
(25 Stat., 392), or the act of June 17, 1892. Her daughter, Mary
Shelton, jr., would also have been entitled to an allotment under the
act of 1887, and her rights are preserved by the act of June 7, 1897
(30 Stat., 62, 90), which likewise was not affected by said act of 1892,

A supplemental brief has been filed here by appellant upon the scope
of the act of April 28, 1904 (33 Stat., 297), with particular reference
to the bearing of said act npon the authority of the Secretary of the
Interior to cancel first or trust patents issued for Indian allotments.
In view of the conclusion reached herein it will be unnecessary to dis-
cuss in this connection the question thus raised.

The decision of your office holding these allotments intact, is hereby
affirmed.

DESERT-LAND APPLICATION—EXECUTION OUTSIDE OF LAND DISTRICT—
ACT OF MARCH 4, 1904,

NatuanieL L. WARD.

Under the act of March 4, 1904, an application to enter under the .desert—land laws,
although made outside the land district, iz nevertheless, if made within the
county in which the land is situated, properly executed.

Acting Secretary Ryan to the Commissioner of the General Land Office,
(F. L. C) . September 8, 1904. (D. C. H.)

This case is before the Department on the appeal of Nathaniel L.
Ward from your office decision of March 21, 1904, affirming the action
of the local officers in rejecting his application to make entry under
the desert land laws for the S. § of the SE. $ of Sec. 85, T. 5 N., R. 24
E., Walla Walla, Washington, land district.

The said application was rejected for the reason that it was executed
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before a United States Commissioner at his office in the town of
Goldendale, Washington, which is outside of the land district in which
the land applied for is situated.

The act of March 11, 1902 (82 Stat., 63), amending section 2294 of
the Revised Statutes, provides—

That all affidavits, proofs and oaths of any kind whatsoever required to be made
by applicants and entrymen under the homestead, preemption, timber culture, désert
land and timber and stone acts, may in addition to those now authorized to take
such affidavits, proofs and oaths, be made before any United States Commissioner or
Comumissioner of the Court exercising federal jurisdiction in the territory or before
the judge or clerk of any court of record in the land district in which the lands are
situated.

It is contended by the appe]lant that undel a proper construction of
the said act, the application in question should have been accepted and
approved by your office, as the commissioner before whom the said
application was made was, at the time, a United States Commissioner for
the district of Washington and had jurisdiction co-extensive with the
judicial district for which he was appointed, to-wit, within the State
of Washington, the same being composed of one judicial district.
Without considering and passing upon the question as to whether or
not under the said act the application should have been rejected by
your office becanse it was not made within the land district in which
the land applied for is situated, it is sufficient for the purposes of this
ccase to state that since the rejection of the application by the local
officers, to-wit, February 10, 1904, and before your said decision of
March 21, 1904, was rendered, the act of March 4, 1904 (33 Stat., 59),
was passed, which amends the said act of March 11, 1902, and provides
that proofs, affidavits and oaths of any kind required to be made by
applicants and entrymen under the various land laws named in the
said act of March 11, 1902, may be made in the county, parish, or land
district in which the lands are situated. And the said act of March
4, 1904, also provides that all such affidavits or proofs, when so
made and duly subscribed, or which had theretofore been so made and
subscribed, shall have the same foue and effect as if made before the
register and receiver.

It appearing from examination of the map of Washmgton that the
town of (oldendale, where the application was executed, is in Klicki-
tat county, Washington, and that the land applied for is also situated
in the same county, your office, under the provisions of the said act of
March 4, 1904, should have accepted and approved the said applica-
tion, notwithstanding the fact that it was exbcuted outside of the
Walla Walla land district. See Circular of April 1, 1904 (82 L. D.,
.539). :

The decision of your office is accordingly reversed, and if there be
no other objection, Ward will be allowed to make entry for the land
.applied for in his application.
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REPAYMENT—DESERT-LAND ENTRY-SCHOOL LAXND.
HeLeNn TiBBALS.

The grant of sections two, sixteen, thirty-two, and thirty-six in every township,
made to the future State of Utah by section 6 of the act of July 16, 1894, for the
support of common schools, did not become effective until the admission of the
State into the Union; and a desert-land entry of a portion of the granted lands,
made subsequently to the passage of said act but prior to the date of admission,
was not erroneously allowed, but might have been confirmed upon proof of com-
pliance with law, and the entryman is therefore not entitled to repayment of the
purchase money paid thereon.

Acting Secretary Ryon to the Commissioner of the General Land
(F. L. C.) Office, Septemnber 8, 1904. (C. J. &)

An appeal has been filed by Helen Tibbals from the decision of your
office of May 28, 1904, denying her application for repayment of the
purchase money, at the rate of twenty-five cents per acre, paid by her
on desert land entry No. 4325, made October 31, 1895, for the SW. %
of Sec. 82, T. 10 8., R. 1. W., Salt Lake City, Utah.

Section 6 of the act of Congress approved July 16, 1894 (28 Stat.,
107, 109), providing for the admission of Utah as a State, is in part as
tollows: '

That upon the admission of said State into the Union, sections numbered twe, six-
teen, thirty-two, and thirty-six in every township of said proposed State, and where
such sections or any parts thereof have been sold or otherwise disposed of by or
under the authority of any act of Congress; other lands equivalent thereto, in legal
subdivisions of not less than one quarter section and as contiguous as may be to the
section in lieu of which the same is taken, are hereby granted to said State for the
support of common schools.

Section 10 of said act (p. 110) reads:

That the proceeds of lands herein granted for educational purposes, except as here-
inafter otherwise provided, shall constitute a permanent school fund, the interest of
which only shall be expended for the support of said schools, and such land shall
not be subject to preemption, homestead entry, or any other entry under the land
laws of the United States, whether surveyed or unsurveyed, but shall be surveyed
for school purposes only.

It is urged in the appeal here that the grant to the State of Utah for
school purposes became effective upon the approval of the act of July
- 16, 1894; that the land covered by the Tibbals entry was not subject

thereto, the same not having been made until October 31, 1895; and
that said entry was therefore invalid and erroneously allowed.

The State of Utah was admitted into the Union January 4, 1896 (29
Stat., 876), by proclamation of the President, as provided in-section 4
of the act of admission. In the case of State of Utah». Allen ef al.
(27 L. D., 53), it was held that by the express terms of the act of July
16, 1894, the grant of school lands to the State of Utah became oper-
ative on its admission to the Union. This ruling is followed in the
cases of Law 2. State of Utah (29 L. D., 623), and Barnhurst ». State
of Utah (30 L. D., 314). In the Ilatter case the record shows that
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Barnhurst made a desert land filing, August 29, 1895, for certain lands
in the Salt Lake City, Utah, land district. At that time he made an
initial payment of twenty-five cents per acre. The Department held:

The allowance of his filing and the acceptance of the first paymert was not a final -
disposition of the land so as to entitle him to a patent, and yet by his acceptance of
and partial compliance with the terms of sale offered by the government in the
desert land act, he had acquired such a right to complete his purchase and perfect
title by further compliance with the terms of the desert land act as to make the lands
““sold or otherwise disposed of’’ to the extent at least that the right of the State, if
any, under the school grant, would be subject to his prior right under his desert
filing.

Under this construction, Barnhurst’s filing having been made prior
to the admission of Utah as a State, it was allowed tc remain intact
subject to proof of compliance with law. There is no warrant for
placing a different construction upon section 10 of the act of July 16,
1894,  As was said in the case of Law ». State of Utah, supra, this
section clearly prohibits the initiation of a claim of any character to
the specific school lands granted to the State after its admission into
the Union. DBut under section 6, to which section 10 relates, the pro-
hibition does not extend to such lands prior to the admission of the
State. In this view, at the time the Tibbals entry was made the land
embraced therein was subject thereto. Therefore said entry was
properly and not erroneously allowed within the meaning of the repay-
ment statute, and might have been confirmed upon proof of compli-
ance with the desert land law.

The decision of your office is hereby affirmed.

REPAYMENT—DESERT-LAND ENTRY ERRONEOUSLY ALLOWED IN
PART.

Heirs or Grorge N. BISSELL.

Repayment of the entire amount of purchase money paid on a desert-land entry will
not be made, on the ground that the entry was erroneously allowed and could
not be confirmed because in conflict in part with a prior existing entry, where
the portion not in conflict was never relinquished and no action was ever taken
by the entryman indicating an election on his part to take none of the land
because he could not get it all; but repayment may be allowed as to the portion
in conflict.

Acting Secretary Ryan to the Commissioner of the General Land
(F. L. C) (ffice, September 8, 190}. (C. J. G.)

An app:aal has been filed by the heirs of George N. Bissell, deceased,
from the decision of your office of February 8, 1904, denying their
application for repayment of the purchase money paid by said George
N. Bissell on desert land entry No. 806, made May 24, 1884, for the
S. 4 SW. %, Sec. 29, SE. £ SE. 1, Sec. 30, E. & NE. 1, Sec. 31, and
NW. + SW. 1, Sec. 32, T. 18 S., R. 27 E., Las Cruces, New Mexico.
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November 14, 1884, Desederio Costello made preemption cash entry
No. 785—based on declaratory statement No. 787, filed May 12,
1883—for the SE. $ NE. £, Sec. 31, W. § SW. 1 and SW.  NW. %,
Sec. 32. Repayment is claimed on the alleged ground that because
of this conflict Bissell’s entry was erroneously allowed and could not
be confirmed within the purview of the repayment act. Your office
holds that the heirs are entitled to a return of the amount paid on the
portion of the entry in conflict, but denies their application for the
remainder on the ground that there is no evidence that the portion of
the entry not in conflict was ever surrendered, and that the same
might have been confirmed if the land had been reclaimed.

There can be no question that Bissell’s entry was valid as to the por-
tion of the lands not covered by the Costello entry, and there was no
authority to cancel it—except for failure to comply with the law—
without the express consent of Bissell or his heirs, on the mere ground
that it was invalid as to the portion in conflict. As to that portion the
Bissell entry was a nullity and ought to have been canceled to that
extent for that reason, but that fact did not affect the validity of the
entry as to thé portion not in conflict. Bissell, or his heirs, could have
relinquished the entry ¢» fofo, and such act could reasonably have been
construed as an election to take none of the land because all of it could
not be obtained; in which event repayment of all the money paid could
have been allowed. But this was not done; in fact the entry remained
intact until June 9, 1892, when it was canceled, not because of the
partial conflict, but for failure to submit proof showing that the land
had been reclaimed. So far as the land department is concerned, the
entry, as to the land not in conflict, was treated by Bissell and his
heirs as a valid one, and it stood ready to confirm the same upon proof
of compliance with law, in the absence of an election to surrender the
whole entry because of the conflict. There was never an offer to
relinquish except for the purpose of securing repayment.

The decision of your office was proper and is hereby affirmed.

SOLDIERS® ADDITIONAL RIGHT-—ASSIGNEE.

Ore B. OrsEN.

The assignee of two or more soldiers’ rights of additional entry may locate them as
one right upon the same tract of land, provided they equal in the aggregate the
amount of the land so located upon.

Acting Secretary Ryan to the Commissioner of the General Land
(F. L. C.) Office, September 9, 1904, (A.S. T)

On December 31, 1903, Ole B. Olsen made soldiers’ additional
homestead entry for the tract of land covered by survey No. 515,
Juneau land district, Alaska, containing 18.80 acres, based on the
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unused recertified right of William R. Chattin for 9.80 acres, and the
unused recertified right of Phoebe Williams, widow of Solomon Wil-
liams, for 9.04 acres.

On April 28, 1904, your office rendered a decision wherein it was
held that *‘two soldiers’ rights cannot be located on the same tract of
land, as each soldier’s right is distinet and must be applied to a speci-
fic tract of land,” and you allowed Olsen sixty days in which to fur-
nish evidence of his citizenship and to show cause why his said entry
should not be canceled, and from that decision he has appealed to this
Department. _

On July 7, 1904, Olsen’s attorney informed your office that proper
evidence of Olsen’s citizenship had been filed in the local office and
would be transmitted to your office,

It appears that the soldiers’ rights of additional entries upon which
Olsen’s said entry is based have been regularly recertified by your
office and assigned to Olsen, and their validity nor Olsen’s ownership
of them is not questioned, the principal ground of objection to the
entry being that the rights of two or more soldiers, when assigned
to the same person, cannot be located upon one tract of land, but each
soldier’s right must be located upon a separate tract of land.

There seems to be no statute or departmental regulation prohibiting
the assignee of two or more soldiers’ rights of additional entry from
locating them upon the same tract of land, provided their aggregate
amount is equal to the amount of land located upon. The Department
has held that the owner of a soldier’s right of additional entry may
sell and assign it in such quantities as he may choose, and it is a well
known fact that such rights are frequently sold in quantities less than
one acre; where a number of such fractional portions of rights have
been assigned to the same person, he is entitled to enter an amount of
public land equal to the aggregate amount of all such fractions owned
by him. If he be required to make a separate entry for each frac-
tional part of a right, such requirement would not only entail upon
the officers of the land department a large amount of unnecessary
work, but would greatly impair the value of such rights, because it
would be difficult to find tracts of vacant land corresponding in
- amounts with such fractions of rights.

"~ This Department is unable to see any sufficient reason why the
owner of two or more soldiers’ rights of additional entry may not
locate them on the same tract of land in one entry.

Your said decision is therefore reversed, and upon Olsen furnishing
proper proof of his citizenship, said entry will be allowed to stand,
unless there be some other objection.
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HOMESTEAD SETTLER-SECTION 2291, R. S.—HEIRS.
TeRRY ET AL. . HErRs oF Davis (ON ReviEw).

A settler who has complied with the provisions of the homestead law in the matter
of residence and cultivation, but has not submitted proof of such compliance and
acquired a vested equitable estate in the land covered by his settlement, hag
nevertheless an inchoate right of property in the land, which upon his death
becomes an”asset of his estate, subject to completion and appropriation in the
manner provided by section 2291 of the Revised Statutes; and where not appro-
priated or converted under said section, it remains a part of the settler’s estate,
and as such is subject to distribution as other property.

Acting Secretary Lyan to the Commissioner of the General Land Office,
(F. L. C) September 9, 1904. (G. B. G.)

The land involved in this case is lots 7, 8, 9, and the SW, 1 of the
SE. 4 and the SE. 1 of the NE. £ of Sec. 27, T. 5 S., R. 8 E., Boze-
man land district, Montana, and the case is before the Department
upon a motion filed on bebalf of Delbert S. Terry for review of
departmental decision herein of January 13, 1904 (32 L. D., 389),
rejecting his homestead application for said land.

For the purposes of this motion and its consideration the facts of

. this case may be stated as follows:

The land involved is within the primary limits of the grant to the
Northern Pacific Railroad Company under the act of July 2, 1864, and
opposite that portion of the company’s line of road definitely located
July 6, 1882. March 13, 1893, William H. Davis tendered his home-
stead application therefor, which was rejected for conflict with the
grant to said company. Davis instituted contest against the company,
and the case was pending before the Department at the date of the
passage of the act of July 1, 1898, providing for the adjustment of
conflicting claims between said company and settlers, and on Febru-
ary 18, 1899, the Department returned the papers to your office, with
instructions to adjust the case under said act. The said William H.
Davis having in the meantime died and left surviving him a widow,
Nannie Davis, your office under date of May 17, 1899, directed that
the said widow, Nannie Davis, be allowed ninety days within which
to proceed under said act. It subsequently developed, however, that
Mrs. Davis had married one E. L. Fridley, and that she had died
August 14, 1897. In response to this notice the said Fridley, as the
representative of the heirs of William H. Davis, on August 22, 1899,
filed his election under the act of July 1, 1898, to retain the land.
This was approved by the Department, the railway company relin-
quished its claim to the land, which relinquishment was accepted, and
the case was closed as to the. company by your office letter of Febru-
ary 18, 1900, in which the local officers were instructed to allow Frid-
ley to make homestead entry of said land as the representative of the
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heirs of William H. Davis, deceased. Fridley, however, took no
action toward perfecting his application for the land, but died March
7, 1902, and on the following day, March 8, 1902, the said Delbert S.
Terry tendered his homestead application for said tracts, which was
rejected by the local officers on the ground that the land was not sub-
ject to entry because it was held for the benefit of the heirs of William
H. Davis. From this action Terry appealed to your office, where on
April 27, 1902, a hearing was ordered in order to enable the heirs to
rebut certain allegations of abandonment made by Terry. The result
of this hearing was a decision by the local officers, and subsequently,
on the appeal of Terry, by your office, to the effect that there had
been no abandonment by Davis of his homestead claim, and that he in
his lifetime had completed the five years’ residence and cultivation
required by law, and the right to make entry was awarded to George
O. Davis, the brother of said William H. Davis, deceased, on behalf
of the heirs of the deceased settler. From that decision Terry
appealed to the Department, and it was upon this appeal that the
decision complained of was rendered.

Said decision held, in effect, that the right to perfect homestead
entry of this land was not a property right that passed to Davis’s
estate on his death, but was a right conferred by section 2291 of the
Revised Statutes, to show compliance with the conditions of the home-
stead law relating to residence and cultivation, and thereby secure a
title to the land. At page 7T of the decision it is said:

The Department can not concur in the contention made on behalf of the plaintiff,
Terry, that under said section 2291 in ease of the death of a duly qualified homestead
settler who had valuable improvements on the land, and who had earned title thereto
by compliance with the law, his right to the title thereof would escheat to the United
States, upon the death of the widow and immediate heirs to the estate of such settler,
without having perfected said entry, even though there were parents, brothers and
sisters of the decedent living.

It is on the contrary the opinion of the Department that upon the death of the
homestead settler, Davis, this homestead claim was left in an inchoate state, the
widow having under said section 2291 the right to perfect the entry, and that upon
her death without having opportunity to avail herself of such right, the same then
passed to the next of kin who were the then “helrs” of said decedent within the
meaning of the statute.

Your office was thereupon directed to allow George Q. Davis, the
brother of the decedent, to perfect entry of the land on behalf of the
heirs.

The motion for review complains of this de01s1on, in substance, that
admitting and agreeing with the Department that this homestead right
was not a property right, an asset of the estate of William H. Davis,
deceased, and agreeing and admitting that the only provision.of law
for the completion of title to said land is section 2291 of the Revised
Statutes, yet, inasmuch as the beneficiaries named in that section did



DECISIONS RELATING TO THE PUBLIC LANDS. 229

not avail themselves of the privilege thereby conferred to complete
the title, it necessarily results that there is no one upon whom the law
casts the right to complete it, and that therefore it has, and had at the
date of Terry’s application, escheated to the United States, was subject
to that application, and that his right thereunder should be recognized.

There are some things said in the decision under review which were
not necessary to the conclusion reached and which may not support it.
It was error to say that this right of homestead in William H. Davis
at the time of his death was not a property right. Davis had, at the
time of his death, complied with the provisions of the homestead law
in the matter of residence and cultivation of the land but he had not
submitted proof of such compliance, and had not therefore acquired a
vested equitable estate; but he had an inchoate right of property
therein which upon his death became an asset of his estate as surely as
any other property which he then owned, subject however to comple-
tion and appropriation in the manner provided by section 2291 of the
Revised Statutes. In so far as applicable to the facts of this case that
section provides that the widow, or, in case of her death, the heirs or
devisees of the deceased homestead claimant, may prove by two credi-
ble witnesses that he, she or they have resided upon or cultivated the
land for the term of five years and thereby become entitled to a patent
therefor.

In ordinary cases this statute is of easy application. It becomes dif-
ficult here because of the fact that the widow of Davis died without
baving exercised the priviledge-conferred and because of the fact that
there are not now living any ““heirs” of Davis within the common law
meaning of that term. And it is argued from this that there is now
no one to take this estate. This reasoning has strong technical sup-
port. The ““heirs” of a decedent are those persons upon whom the
law casts his estate immediately upon his death, and inasmuch as these
heirs died without completing this estate, there is force in the sugges-
tion that there is now no one competent to take it. But there are
strong reasons apart from the technicalities of the law which justify
the Department in rejecting this analysis. In the first place the pur-
pose of Congress was undoubtedly to provide a definite and certain way
to complete the estate, and the construction contended for would for-
feit it. The statute was not intended to create an estate but to pro-
vide a means of acquiring the legal title to one that already existed.
That Congress recognized thisinchoate right of property as part of the
estate of a decedent, witness the provision that under certain circum-
stances ‘‘devisees” may submit the necessary proof and receive the
patent. This is a clear recognition of an existing estate which might
have been, under certain circumstances, the subject of devise. What-
ever might be said of the power of Congress to destroy a right of
property earned by years of labor at the express invitation of the
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government, it is obvious that such result was not intended. Whether
this estate may be completed in accordance with the Zerms of section
2291 of the Revised Statutes involves but idle discussion.

Under the facts disclosed by the record in this case the Department
is satistied that there are persons now living, some of whom are enti-
tled to the general estate of William . Davis. Whether it has vested
by direct line of descent or through a collateral line is a question for
the courts of Montana to decide. Even if section 2291 of the Revised
Statutes had never been enacted, this right of homestead would have
been part of the general estate, and inasmuch as it was not appro-
priated or converted under said section it remains a part of such estate
and as such is subject to distribution as other property. It is there-
fore the duty of the land department, upon the submission of the
necessary proof that title has been earned, to issue a patent.

The decision under review directs that George O. Davis be per-
mitted to complete the entry of this land for the heirs at law of Wil-
liam H. Davis and there would seem to be no valid reason why he
should not. »

The final certificate and patent will issue generally to the heirs of
William H. Davis, deceased, and. any question as to who these heirs
may be can be settled by the courts.

The motion is denied.

. 'CITIZENSHIP-MARRIAGE TO AN ALIEN.

KessLEr ». McKay.

A homestead entrywoman, a citizen of the United States, does not, by her marriage
to an alien, become an alien, and disqualified to hold her homestead, where she
does not change her domicile to the country of her husband’s allegiance, or other-
wise indicate an intention to change her citizenship, but contmues to maintain
residence upon the land covered by her entry.

Acting Secretary Ryan to the Commissioner of the General Land Office,
(F. L. C) September 13, 1904. J. R.W)

Mary B. McKay appealed from your office decision of December 15,
1903, cancelling her homestead entry for the SE. 4, Sec. 23, T. 158 N.,
R. 68 W., Devils Lake, North Dakota, in the contest of Bowyer
Kessler.

March 4, 1898, Mrs. McKay, then unmarried, by her malden name,
Mary B. McIV01, made her entry. May 9, 1902, Kessler filed a con-
test affidavit charging abandonment for more than six months prior
thereto and want of settlement and cultivation required by law, not
due to military or naval service in time of war. Notice issued citing
the parties to submit testimony June 25, before a United States com-
missioner at Rolla, North Dakota, and for hearing at the local office
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July 2,1902. At the time fixed both parties appeared in person and
with counsel and witnesses and submitted their evidence, which was,
June 26, duly certified, and was filed in the local office July 2, 1902.
December 2, 1902, the local office served notice of their finding (not
dated) that—

After a careful consideration of the testimony we are of the opinion that contes-
tant has failed to prove abandonment for six months prior to contest. Entrywoman
was married in April prior to contest and she and her husband lived on [the] land
for three days in April and after a visit to Manitoba were returning to the land when
gerved with notice of the contest-and had been living on [the] Jand from that time
to time of trial. Entrywoman hasg in our opinion showed good faith and not being
in default case should be dismissed and entry sustained.

Your office reviewing the testimony upon Kessler’s appeal reversed
that finding and action, finding that defendant failed to establish or
maintain a bona fide residence on the land and canceled her entry.

The contestant’s evidence consists of the testimony of himself and
-brother and two others. Contestant claims to have known the land
since 1898, the year of entry, but his testimony is indefinite as to his
nearness of residence and opportunities to observe it except during
the period from November 1, 1901, to March 15, 1902. He styled
defendant’s house as unfit for a pig pen. His brother has known the
land for two years, living on the NE. 1 Sec. 23, same township, a mile
or more from it. Mackey lived on a quarter in the same section as
contestee’s claim and has known the land two years and a half. Phil-

lips lived about a mile and a half distant and has known the land three
- years. These witnesses concur in the general tenor of their testimony
that defendant has fifteen to twenty acres of cultivated land which
has been cropped each year they have known it; that the house at
their times of observation was not habitable in that climate, had no
furniture, was open and snow was in it in winter, and that none of .
them had seen defendant living there and that they had seen the house
somewhat frequently. Their manner of answering interrogatories
was not candid.

Defendant and her husband testified and she adduced eight other.
witnesses. Woolsey lived a half mile from her house on an adjoining
quarter section and Agarand on a cornering quarter to hers. They
had known the land four and five years respectively. All the other
witnesses but defendant’s husband and Miss Fee had known the land
four or five years. The answers of all these witnesses are direct and
candid. Defendant testified that in the first year of her entry (1898)
she had 15 acres broken, built a house 12 by 14 and in July 1898 a
stable 8 by 10, both of boards. The house was floored and tar papered.

In 1900 part of her building, one end and the floor, and her house-
hold furnishings, were stolen, but she had the house repaired next
April. She worked as a dining-room girl at a near-by town and testi-
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fied that shd <‘lived there [on the claim] every six months. I never
missed over a week without going out to see the place.” In the fall
of 1901 the window was stolen from the house and the furnishings
were again plundered and she was without means to replace them.
In October, 1901, she lived in the house for a time, having two stoves
and comfortable furnishings, which is corroborated by Miss Atkins,
who was with her three days, and by Mr. Fee. Witness Wydmere’s
gister lived with her in the house for a time.

All these witnesses concur to the general purport that her house
was habitable, and in fact rather better than the general of claim
shacks, except when impaired by depredators. She married in April
and she and her husband repaired to her house with intention perma-
nently to reside there, and lived there April 9, 10 and 11, when they
left to visit friends and to get necessary repairs made of depredations
committed on the house. She was served with notice while returning
to their house.

In view of the Department the case made by contestant was fully
rebutted. Whether residence was or was not well established prior
to April 9, 1902, the default, if any before existed, was cured by the
establishment of residence by the defendant and her husband with
intent then to remain, and the finding of the local office is entitled to
stand.

Contestant’s counsel contend that defendant’s marriage in Canada to
a Canadian subject made her an alien, disqualified to hold her home- -
stead, and cite 13th Decisions Attorney General, 128, and the decision
by Mr. Justice Brown, sitting at the circuit for the Eastern District
of Michigan, in Pequignot ». Detroit, 16 Fed., 211. The decision
first mentioned is not applicable, as the element of residence abroad
in the country of the husband’s allegiance is here wanting. In the last
above case Justice Brown held that a foreign-born woman alien who
becomes an American citizen by operation of law as the result of such
marriage might on dissolution of that marriage resume her alienage
by marriage to an unnaturalized citizen of her own country resident
in the United States.

This decision does not, hold that an American citizen, by marriage
to an alien, becomes an alien where there is in fact no intent to do so
either actually expressed or that could be presumed from a change of
domicile to the country of her husband’s allegiance. No case so hold-
ing is cited nor has one been found by the Department.

The Revised Statutes, section 1999, declares the right of expatria-
tion to be “‘the natural and inherent right of all people, indispensable
to the enjoyment of the rights of life, liberty and the pursuit of hap-
piness.” The statute itself implies the right of individual choice, and
the exercise of free intelligent election by the citizen in the act of
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expatriation and change of allegiance. Without such act as expresses,
or implies the intent to renounce one’s allegiance the prior one con-
tinues. It was held in Shanks ». Dupont (3 Pet., 242, 246) that the
mere act of marriage of a female American citizen to a British subject
did not work her expatriation but that her removal to England with
her husband fixed her allegiance to the British Crown.

That element is here wanting. The alien husband of Mrs. McKay
came with her to this country and they established their domicile upon
her homestead. Her right of election was exercised to retain her
American allegiance, and it is stated in the briefs that he has since
declared his intention to become an American citizen. 1t is however
sufficient that at her marriage she elected to retain her allegiance and
did not change her domicile from this country to that of her husband’s
allegiance. The Department held in a similar case, McCraney ».
Hayes’s Heirs (83 L. D., 21), that an American female citizen marry-
ing an alien and who died. before consummating her homestead entry
was succeeded in the estate by her children born in this country; that
her citizenship was not lost by her marriage toan alien, and that her
homestead entry was not affected or forfeited by such marriage.

Your office decision is reversed and the contest is dismissed.

FOREST RESERVE LIEU SELECTION—ACT OF JUNE 4, 1897.

F. C. Fingre.

An application to select lands under the exchange provisions of the act of June 4,
1897, although irregularly accepted by the local officers while the land covered
thereby was embraced within a pending indemnity school land selection, is, while
pending and of record, a bar to the allowance of a subsequent application for the
same land; and upon rejection of the school selection the application to select
under the act of 1897 may be permitted to stand.

Acting Secretary Ryan to the Commissioner of the General Land Office,
(F. L. C) September 14, 1904. (J. R. W)

F. C. Finkle, assignee of Annie L. Carroll, widow of Clarence Car-
roll,.filed a petition for exercise of the supervisory power of the Sec-
retary of the Interior for recall and revocation of departmental decision
of January 28, 1904 (unreported), in Finkle ». C. W. Clarke, affecting
lot 1, Sec. 6, T. 29 8., R. 30 E. (erroneously stated in the petition R.
3 E.), M. D. M., Visalia, California, review of which decision was
denied, June 20, 1904.

May 21, 1900, Clarke presented his application 5038, your office
series, under the act of June 4, 1897 (80 Stat., 36), for the tract then
included in the State of California’s indemnity school land list 8765,
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R. & R. 316, Visalia series. Clarke’s selection was in substitution of
an earlier one, of February 10, 1900, assigning base, inadvertently as
he claimed, which had before been assigned. The State’s indemity
list was rejected and canceled, June 13, 1900. While Clarke’s selec-
tion was pending, July 11, 1902, Finkle presented his application to
enter the land under section 2306 of the Revised Statutes, as assignee
of Annie L. Carroll, widow of Clarence Carroll, additional to his orig-
inal homestead. The local officers rejected Finkle’s application for
conflict with Clarke’s pending selection.

Finkle appealed from that action, claiming no error for the receipt
by the local office of Clarke’s application while the State’s list was.
undisposed of, and claiming only that Clarke’s selection was incom-
plete in that no new proof was filed May 21, 1900, he relying on that
filed February 10, 1900, as sufficient. The sole contention was that—
as Clarke did not accompany his forest leu selection with an afidavit, i. e. a new
affidavit showing the land to be unoccupied, it is not a legal or valid entry, and con-

sequently does not segregate the land from entry and that the application of Finkle
should be received and placed of record. Gray Eagle Co. vs. Clarke, 30 L. D., 570.

September 24, 1908, your office, making no reference to the pendency
of the State’s list at the time of Clarke’s application, aflirmed the action
of the local office. January 28, 1904, the Department aflirmed- the
decision of your office, not discussing the effect of the pendency of
the State’s list when Clarke’s application was filed. June 20, 1904,
upon Finkle’s motion for review, it was said that:

There was nothing in the record before the Department at the time of said decision
to indicate that the State had ever sought to appropriate the land prior to Clarke’s
application. It is now alleged for the first time.

This statement .as to the facts in the record appears to have been
erroneous. Assuming, however, the facts as above stated, and that
the same were in the record when considered, the Department held:

This allegation, if it be accepted as true, does not however bring a controlling
factor into the case. According to the allezation now made, the State’s claim, which
it is insisted rendered Clarke’s application void, was disposed of June 13, 1900, long
prior to Finkle’s application of July 11, 1902. The acceptance of Clarke’s applica-
tion while another claim to the land was pending was an irregularity, for which the
application might have been rejected, but which on the other hand the Department
might condone when the question came to be one between the government and the
applicant. Arden L. Smith (31 L. D., 184); Maybury ». Hazletine (32 L. D., 41).

While one application, even though irregular, was pending the local officers had
no authority to accept another for the land. Finkle asserted no claim to the land
arising prior to rejection of the State’s selection or prior to the presentation of his
application, which the local officers very properly rejected because their records
showed the land to be covered by a pending application. If they had accepted
Finkle’s application, their action would have been erroneous and no rights would be
accorded him as against the pending application based merely upon such erroneous
action of the local officers. Porter ». Landrum (31 L. D., 352).
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For the reasons given and upon the authorities cited herein the further claim of
Finkle that Clarke’s request, to be allowed to substitute a new base for his selection,
constituted a new application which, because not accompanied by a new affidavit,
was absolutely void and left the land subject to Finkle’s still later application, can
not be accepted as presenting sufficient ground for review of the former decision.
That proposition was then necessarily considered and was properly decided upon
Porter ». Landrum, supra.

It is now urged with much warmth and persistence that this holding
is erroneous. That contention is not well founded. Careful exami-
nation of the twenty-eight or more decisions cited shows that not one
of them gives any color of support to the proposition that either a
second party like Clarke or a third party like Finkle can acquire any
right to-public lands while another application prior in time to his own
is upon the record or being entertained by the land department. The
major part of the decisions cited is to the effect that an application
made while another is pending confers no right. This isan elementary
proposition, well recognized and so established by an unvarying line
of decisions as not to require the citation of twenty or more decisions
for its support. Not oneof the citations lends color to the contention
that something over two vears after the first application has been
finally rejected, and the obstacle to the second is thus removed, and
while the second is being entertained and considered by the land depart-
ment, a third party may thrust in an application and insist upon its
being recognized merely because the second was prematurely made.
Finkle himself did not so contend in his appeal from the local office,
and not until after the decision of your office, September 24, 1903.

Such irregularity as attended the premature presentation of Clarke’s
selection is wholly between the applicant and the government. No
later intervening party may champion the right of the government
and make it a weapon of offense in behalf of himself. This is in
principle shown by the decision in Alice C. Whetstone (10 L. D., 263),
one of Finkle’s citations. She attempted to assert that land occupied
by some other than herself was excepted from indemnity school selec-
tion. It was held that such prior settlement by another could not avail
her to defeat the selection.

Southern Pacific R. R. Co. ». Cline (10 L.. D., 31), another of Fin-
kle’s citations, illustrates this principle. An inv alld claim of a Mexi-
can grant operated to withdraw the land from indemnity school selec-
tion by the State. The State, however, made a selection of it. 1t was
held that the selection—
though invalid, was not absolutely void, but was only voidable, and that, while it
remained intact upon the record, it was a bar to any other disposition of said land

by this Department; and, consequently, that said selection excepted the tract in
dispute from the withdrawal made for appellant’s benefit.
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In George Schimmelpfenny (15 L. D., 549), another of Finkle’s
citations, a school land indemnity selection was invalid for want of any
assignment of base therefor. It was held, however, that—

The local officers were right in refusing to allow entry to be made by Schimmel-
pfenny under his application, because the selection by the State, as long as it remained
of record, reserved the land from other appropriation, until said illegal selection was
removed.

There was therefore no error in your office decision, nor in that of
the Department, save in the statement of an immaterial part of the
record before it, and no cause for exercise of supervisory power exists
for conservation of rights,

The petition is denied.

-

FOREST RESERVE—TEMPORARY WITHDRAWAL-RESTORATION TO
PUBLIC DOMAIN. V )

OPINION.

In restoring to the public domain lands temporarily withdrawn frowm settlement and
entry, the land department, although declaring them subject to settlement from
and after the date of restoration, may postpone opening them to entry, filing,
selection, or other appropriation under the public land laws, until after the
publication of notice declaring them subject to such disposition.

Assistant Attorney General Campbell to the Secretary of the Interior,
September 14, 1904. (W.C. P)

The Secretary of Agriculture, by letter of July 25, 1904, informed
this Department that certain lands in Washington, heretofore tem-
porarily withdrawn from settlement and entry for a proposed addition
to the Washington forest reserve, are ‘“so situated and controlled as
to be undesirable for the purposes of a forest reserve,” and recom-
mended that said lands ‘‘be released from the order of temporary
withdrawal and restored to the public domain at the earliest practicable
date, with the provision that they be opened to settlement from the
date of restoration, but not subject to entry, filing or selection until
after ninety days’ notice of such publication as you may prescribe.”
This letter was referred to me ““for an opinion as to whether or not
the action herein recommended can be lawfully taken.”

Later the Secretary of Agriculture made similar statement and
recommendation as to certain lands in California, and that letter was
referred to the Commissioner of the General Land Office for report
and recommendation. In his report of August 25, 1904, the Commis-
gioner of the General Land Office cites various decisions of this
Department having a bearing upon the question, expresses the opinion
that such lands may be restored to the public domain at once and the
date of settlement or entry or both be postponed to such time as may
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be deemed advisable, and recommends that hereafter in making
restorations of this character the lands be declared subject to settle-
ment under the homestead laws from and after the date of restoration,
but not subject to entry, filing, selection, or other appropriation under
any of the public land laws until after publication of notice, which
publication should not be made for longer than sixty days.

The Commissioner cites Newell . Hussey (16 L. D., 302); Smith ».
Malone (18 L. B., 482), and Crowley ». Ritchie (22 L. D., 276), as
sustaining the proposition that the Secretary of the Interior is author-
ized, when restoring lands withdrawn within the indemnity limits of
a railroad grant, to inhibit both entry and settlement to a later fixed
date. The decision'in the last case was set aside on review (23 L. D.,
346), because of a mistake of fact, it being found that the land involved
was a part of those within the granted limits of a railroad grant for-
feited by act of September 29, 1890 (26 Stat.. 496).

The Commissioner also cites Mills ». Daly (17 L. D., 845), and Curtis
». Greely (26 L. D., 288). In those cases Congress had declared certain
grants to railroads forfeited and the lands restored to the public domain,
and this Department had given notice fixing a date upon which such
lands would become subject to entry. The power to do this was sus-
tained, it being held that such lands became subject to settlement from
and after the date of the forfeiture act, but not subject to entry until
the respective dates fixed by such notices.

The Commissioner also cited Olson ». Traver (26 L. D., 3850), quot-
ing from the syllabus as follows:

A decigion of the supreme court of the United States that annuls a patent for lands
and restores the title to the government, renders such lands subject to settlement,
in the absence of any prohibition; and in such case it is competent for the land

department to determine when such lands shall be open to entry, and make due
provision therefor.

These authorities fully sustain the Commissioner’s conclusion. If,
when lands are restored to the public domain by act of Congress or
by decision of a court, the land department may fix a later date when
such lands shall be subject to entry, it certainly may do the same thing
in revoking its own temporary withdrawal.

In Allen H. Cox (on re-review, 31 L. D., 114), lands in the Fort Hays
abandoned military reservation were by order of March 22, 1895,
temporarily withdrawn from settlement and entry. This order was
revoked June 13, 1899, it being said: *‘This action will open to settle-
ment under the act of 1894 all of the lands except those covered by
improvements.” Speaking of these orders it was said in the decision:

A close examination of the orders relative to this reservation shows that it was not
the intention of the Department, by the order of June 13, 1894, supra, to thereby
restore these lands to entry. They had been withdrawn in terms from “‘settlement

and entry,” and the order of June 13, 1899, while revoking the order of withdrawal,
declared the effect of this revocation to be to open the land to ‘‘settlement.”
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- This distinctly recognized the power of the Department when revok-
ing an order of withdrawal to fix a later date upon which the lands
would become subject to entry. This position was adhered to upon
further consideration of the case (31 L. D., 198). There are many
other cases holding to the same effect, but it is not deemed necessary
to cite them, as in those named the questions have been quite fully dis-
cussed with numerous references to other authorities.

The decisions mentioned are precedents sustaining the existence of
the power to make the order as proposed, and upon consideration of
the matter I am convinced those decisions correctly interpret the law
of the matter. '

Under these authorities an order revoking the withdrawal and stat-
ing that the lands affected would be subject to entry at a fixed date,
would have the effect of making those lands subject to settlement from
the date of such order. In other words, it would not be necessary to
incorporate in such orders a statement that the lands shall from and
after the date thereof be subject to homestead settlement. If, how-
ever, this is the effect, there can be no objection to informing the pub-
lic of that effect.

I am of opinion, and so advise you, that the action recommended can
be lawfully taken.

Approved:

Traos. Ryan,
Acting Secretary.

MINING CLATM—APPLICATION FOR PATENT—-SECTION 2385, R. S.
LONERGAN ». SHOCKLEY.

A notary public whose jurisdiction extends throughout a county lying partly within
and partly without a land district, is an ¢ officer authorized to administer oaths
within the land district,” within the meaning of section 2335 of the Revised
Statutes; and where the application for patent to a mining claim located in the
portion of the county lying within the land district, together with the affidavits
filed in support of such application, are sworn to before such notary without the
district, but within his jurisdietion, they are not for that reason defective.

Acting Secretary Ryan to the Commissioner of the General Land Office,
(F. L. C) September 14, 1904. (G. N. B.)

September 21, 1901, J. H. Shockley filed application for patent to
the Reservoir, Slide Rockless, and Tram lode mining claims and the
Lackawanna placer mining claim, all included in survey No. 15314,
and situated in suspended T. 41 N., R. 7 W., N. M. P. M., Durango,
Colorado, land district. Notice of apphcatlon was pubhshed and
posted for sixty days, and no adverse claim was filed.
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December 11, 1902, John Lonergan filed corroborated protest against
the application, alleging therein, in substance and effect, that the appli-
cation improperly includes lode claims and a placer claim; that the appli-
cant has failed to give the notice of the application required by law
and the official regulations; that the applicant has failed to post upon
the claim, in a conspicuous place or in any place thereon, a sufficient
notice of sald application, and has failed to keep and maintain such a
posted notice thereon during the period of publication; and that pro-
testant is a claimant for a portion of the land embraced in the applica-
tion by virtue of a location made November 16, 1897, notice of which
location was duly recorded as required by the laws of the State of
Colorado. The protest concludes:

The protestant prays that the said application for patent be denied; that a hearing
be ordered in this office to determine whether such notice, or any notice, of said
application has been posted on the premises, and whether sufficient notice of such
application has been given as required by law; and protestant shows that by reason
of the failure of the said applicant to post notice, this protestant was not advised of
and did not learn of the said application until the time allowed by law for adverse
" thereof had elapsed; and that, as he is informed and believes, such failure to post

notice was with the frandulent intent to enable said applicant to secure title to said
premises without notice to this protestant or opportunity to him to adverse, and he
prays that opportunity be given him at a hearing ordered for that purpose to establish
the truth of the allegations of this protest.

A hearing was accordingly ordered by the local officers, and had
January 15, 1903, at which time both parties appeared and submitted
evidence. The protestant filed at that time a supplemental protest, in
which it is alleged, in substance and effect, that the abstract of title to
the Lackawanna placer mining claim, on file with the application for
patent, shows that it is owned jointly by J. H. Shockley and John
Morton, and that the lode claims are owned solely by J. H. Shockley,
the application for patent being made in the name of the latter; that

 the affidavits in support of the application were sworn to in Telluride,
Colorado, which place is not within the Durango land distriet; that
the published and posted notices and the plat of the official survey do
not give the names of all the adjoining and conflicting claims; and that
the name ¢*J. H. Shockley ” is an insufficient designation of the appli-
cant. These questions were embraced in and considered at the hearing.

February 11, 1903, without passing in detail upon the various alle-
gations of the protests, the local officers, from the evidence, found, in
effect, that proper notices were duly posted on the claim, and that the
affidavits in support of the application were legally verified. They
recommended that the application be allowed to pass to entry.

Upon appeal by the protestant, your office, December 23, 1903, held,
in effect, that the notices as published and posted were in substantial
compliance with law; that the plat and notice were legally posted upon
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the claims and. that they remained so posted during the period of pub-
lication; that the affidavits in support of the application, not being
sworn to within the land district where the claims are situated, are
defective, and are to be returned to the local officers in order that they
“may be properly verified nunc pro tunc;” that the fact that the
application for patent is made in the name of *‘.J. H. Shockley,”
instead of the claimant’s full name, is not sufficient to warrant the
rejection thereof; that the lode claims and placer claims, being con-
tiguous, could properly be included in one application; and that the
co-ownership of John Morton, shown by the abstract of title, is not a
material objection to the issuance of patent in the name of the applicant.

The protestant has appealed to the Department.

It is contended on appeal that inasmuch as the published and posted
notice does not mention, and the official plat of the claims does not
show, the placer mining claim of the protestant, which as located, it
is alleged, is both an adjoining and a conflicting claim, the notice was
fatally defective.

The notice is found, however, to contain the name of the applicant,
the number of the survey, the mining district and county and also the
township and range in which the claims are situated, a description by
metes and bounds of each elaim, and a tie line from each claim to an
established mineral monument; an adjoining placer claim being also
mentioned, three others being shown on the official plat: and it is not
alleged that any of such data is erroneous. The notice, taken as a
whole, would seem to contain sufficient correct data to enable anyone
interested to ascertain with accuracy the positions of the claim, and to
satisfy the legal requirements, notwithstanding the failure to note all
conflicting or adjoining claims. (See Hallett and Hamburg Lodes, 27
L. D., 104; Nielson ». Champagne Mining and Milling Company, 29
L. D., 491.)

It is also contended that the notice was not posted in a conspicuous
place on the claim.

The evidence shows that two notices were duly posted, and, together
with a copy of the official plat, were enclosed in oil-cloth envelopes,
twelve by six inches in size, plainly and appropriately marked on the
outside, from which the enclosures could readily be withdrawn, and
tacked on the side and close to the top of two posts, both being about
two and oné half feet above the ground; that these posts were set at
exposed points on the claims, free from surrounding brush or trees,
where they might readily be seen; thatone of them was placed at corner
No. 6 of the placer claim, which is also corner No. 8 of the Tram lode
claim, and the other was set at corner No. 4 of the Slide Rockless lode
claim, which is also corner No. 8 of the Reservoir lode claim. The
post set at corner No. 6 of the placer claim was about twenty feet from
and in plain sight of a trail leading to two mining properties, and fre-
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quently used. Whilst it is true as asserted by protestant, that on
December 26, 1902, when Shockley went upon the claims to secure
the notices for production at the hearing, they were found to be cov-
ered with from three to six inches of snow, the testimony shows that
snow sufficient to cover the stakes to which the notices were attached
did not fall until after the sixty days of publication had expired. There
is nothing in the evidence to indicate that there was any lack of good
faith upon the part of the claimant in causing the notices to be placed
as described. Tt appears that the notices were posted and maintained
in substantial compliance with law.

It is also contended that inasmuch as the lode claims are owned by
Shockley alone and the latter claim by Shockley and Morton, patent
could not issue to the former alone.

It is sufficient to say, in answer; that it is shown by a further abstract
of title that, January 16, 1903, Morton conveyed all his interest in the
placer claim to Shockley; and, apart from other objection, entry may
therefore be made by and patent issue to the latter. (John C. Teller,
96 L. D., 484.) |

The contention is made that the application made in the name of
“J. H. Shockley ” is not u sufficient identification of the applicant, the
law requiring the given as well as the surname. The evidence and
record shows conclusively that the protestant personally knew who
¢J. H. Shockley ” was, and so referred to him in both protests. It
does not appear that the protestant was or could have been misled in
" the matter, and the objection is without force.

There remains for consideration the question respecting the verifi-
cation of the application for patent and the affidavits made thereunder.

In this case the verification of the application for patent, and the
affidavits, was before a notary public in the city of Telluride, located
in San Miguel county, Montrose land district, Colorado. An examina-
tion of thé official plat in your office, defining the boundaries of the
land districts, shows that San Miguel county is partly in the Durango
land district. A notary public in the State of Colorado has jurisdic-
tion to administer oaths throughout the county for which he is
appointed. (Secs. 3277, 3291, and 3280, Revised Statutes of Colo-
rado; In re Notaries Publie, 9 Colo., 628, 629.)

It appears that the notary who verified the papers under considera-
tion was appointed in and for San Miguel county, and if so it follows
that he was authorized to administer oaths within the land district in
which the claims are situated.

Section 2335, Revised Statutes provides, among other things, that—

All affidavits to be made under this chapter may be verified before any officer

authorized to administer oaths within the land district where the claims may be
situated.

3685—Vol. 33—04——16
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In the case of Corning Tunnel, Mining and Reduction Co. ». Pell et
al. (Sickels’s Mining Laws and Decisions, 307, 308), the Department
held: .
an officer authorized to administer oaths within the land distriet may administer the
same without the district, but within the jurisdiction . . . . there is a manifest differ-
ence between the acts of the Commissioner, who has authority only to administer
oaths in California for Nevada (as in The Dardanelles Mining Company ». The Cali-
fornia Mining Company case, Copp’s Mining Decisions, p. 161), and the acts of an
officer in the State, exercised within his jurisdiction, where that jurisdiction extends
within the land district where the claims are located.

Assuming the lawful anthority of the notary public, asabove stated,
before whom the affidavits complained of were verified, he was a
proper officer to make such verification, although at the time he was
outside the district, but within his jurisdiction.

The decision of your office is modified accordingly.

SOLDIERS’ ADDITIONAL RIGHT—ASSIGNMENT.
F. W. McREYNOLDS.

One claiming to be the assignee of the residue of a soldiers’ additional right located
in part under a prior assignment, must prove to the satisfaction of the land
department that the original assignment was not of the whole right, but was
only of the area actually located under such assighment, leaving a residue of
right not exhausted; and to determine the extent of the original assignment the
land department may require production of the originals or copies of the instru-
ments evidencing such transaction. .

Acting Secretary Ryan to the Commissioner of the General Land Office,
(F. L. C) September 15, 1904. (J. R. W.)

F. W. McReynolds appealed from your office decision of March 21,
1904, requiring him to furnish additional evidence of his right to the
3.69 acres, unused residue of certificate of additional homestead right
issued May 14, 1878, to Joseph Sturr for 85.25 acres of land.

November 28, 1879, the certificate was located at Springfield, Dakota
Territory (now Huron, S. D.), for lots 1 and 2, Seec. 4, T, 113 N., R.
63 W., 6th P. M., 81.56 acres, leaving 3.69 acres nnused. July 28,
1903, McReynolds applied for certification of this residue to him, filing
therewith a bill of sale by Joseph Sturr, of February 14, 1903, stating
upon oath that the original certificate was issued to him, was located
to the amount and on the land above stated, and that he has never sold,
assigned or used the residue, but is still its owner, and that day for
value sold and conveyed it to McReynolds, who also filed his own affi-
davit of ownership and requested its recertification under the act of
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August 18, 1894 (28 Stat., 397). McReynolds also stated that record
of a power of attorney exists in Beadle County, South Dakota, from
Sturr to Charles E. Simmons, empowering him to sell the above
described lots 1 and 2, so located, and that C. F. Cleveland, land com-
missioner of the Chicago and Northwestern Railway Company of
Chicago, Illinois, claims that the location by Simmons was made for
and the unused portion of the right belongs to that company.

Your office records show that the Springfield entry was made in
Sturr’s name by Charles T. McCoy as Sturr’s-attorney in fact under a
power executed February 16, 1878, to locate Sturr’s ““additional home-
stead right” on said lots 1 and 2, Sec. 4, T. 113 N, R. 63 W., con-
taining 81.56 acres, and to obtain and receipt for the patent to be
issued therefor, which power was in terms made irrevocable and with
power of substitution, but did not authorize sale of the land. It
appeared to have been issued in blank, as the land deseription and
attorney’s name are in a different writing than other parts of the
instrument. .

October 29, 1903, Sturr was notified by your office, and November
6, 1903, replied that he had sold his right to McReynolds, but had not
received payment therefor. His signatures to the entry papers and
bill of sale, compared by your office, appeared to be genuine.

Your office held that as McCoy’s power indicated no right or inter-
est in him he had no interest in the residue of the right and affidavit
from him was unnecessary, citing John H. Howell (31 L. D., 105);
but as you were advised that—

There is a power of attorney of record in Beadle County, 8. D., from Sturr to
Charles E. Simmons, authorizing him to sell the land located, and that the C. &
NW. Ry. claim ownership of the unused portion of said right, by reason of said
power, it does not satisfactorily appear that Sturr is the owner thereof. You are
advised that before final action can be taken in this matter it will be necessary to
furnish the original power of attorney, given to Charles K. Simmons, or a certified
copy thereof from the records, preferably the original power, and a release of all
claims to the unused portion of said right from the C. & NW. Ry.

Your office allowed sixty days for furnishing the evidence required
or to appeal, in default of which the application would be rejected
without further notice. The appeal makes but one assignment, that—

It was error to hold that it was any part of McReynolds’s duty to supply the office
with evidence otherwise than that necessary to support his claim.

In so far as your office required McReynolds to furnish the original
or authentic copy of the record of the power given by Sturr to McCoy
the order was eminently proper. Under the rule obtaining in 1879,
when the location at Springfield, South Dakota, was made, assign-
ments of these rights were not recognized, and since the decision in
Webster #. Luther (163 U. S., 831, May 18, 1896), the Department,
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recognizing the assignability of the right, is under the necessity of
determining from the acts of the parties whether there was in fact an
assignment of the right or only a location and transfer of so much
land as was then located. The primary and best evidence is obviously
the instruments themselves. The device of powers of attorney to
locate and to sell and convey the land was the means by which con-
tracts of assignment were effected while express assignments were not
recognized. These powers were sometimes drawn to affect the whole
right and sometimes were limited to a particular area less than the
whole, amounting sometimes to an assignment of the whole right and
sometimes to only such part of it as was necessary to enter a tract
then in contemplation by the parties, leaving a residue of right not
exhausted. Such being the fact, it is entirely competent for your
office to require production of the originals or copies of the iustru-
ments evidencing the original transaction to determine whether the
assignment was entire or not. McReynolds being the claimant of a
residue of a right only located in part, was under obligation satisfac-
torily to prove that the original assignment was not of the whole right
but was only of the area actually located, leaving a residue in the
soldier from whom he claimed under an assignment admittedly sub-
sequent to a former one. The subsequent declaration of the soldier
was but his construction of his former contract and could not be
entitled to control or limit it. Proof of the former transaction was a
proper requirement whether your office had notice of an adverse claim
or not, with due regard to rights of unknown third parties and to the
protection of the government against another and better claim for the
same right.

Your office is however advised by McReynolds’s statement that an
adverse ownership of the right is claimed. In requiring McReynolds
to obtain a release by the adverse claimant your office decision erred.
The adverse claimant should have been notified, by your office or by
MecReynolds under its direction, of McReynolds’s application and to
show what, if any, claim it has, and upon the evidence submitted by
the parties, including the power to McCoy, the right of the parties
should be determined.

Your office decision is so modified. .
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SOLDIERS’ ADDITIONAL RIGHT—ASSIGNMENT OF UNDIVIDED INTEREST.
Epcar A. Corrix.

The right to make soldiers’ additional entry is a property right, and where not exer-
cised by the soldier during his lifetime, nor by his widow or the guardian of his
minor children after his death, it remains an asset of the soldier’s estate.

The land department can not deal with or recognize the assignment of an undivided
interest in a right to make soldiers’ additional entry, made by one of several
heirs of the deceased soldier jointly entitled to such right.

Acting Secretary Ryan to the Commissioner of the General Land Office,
(F. L. C.) Neptember 17, 1904. (J. R. W.)

Edgar A. Coffin, assigneer of John H. McDuffey, heir of Jasper N.
MecDuffey, appealed from your office decision of April 26, 1904,
rejecting his application to enter the NW. } SE. 1, Sec. 24, NE. {
NE. 4, and NW. § SW. }, Sec. 26, T. 64 N., R. 12 W., 4th P. M.,
Duluth, Minnesota, as additional to his original homestead entry at
Camden, Arkansas, March 5, 1868, for the SW. + NW. 1 Sec. 6,
T. 3 8., R. 21 W., for 56.22 acres.

The papers show that Jasper N. McDuffey died at Yell County,
Arkansas, October 3, 1897, leaving a widow who died about Novem-
ber 23, 1898, his son, John H. McDuffey, and two minor grandchil-
dren, John and Columbus Green, born of a daughter. August 6,
1901, John H. MeDuffey, as ““son and only heir at law” of the
deceased, assumed to assign the right to one John C. Bunch, who
later assigned to Coffin, who applied to make entry. October 18,
1902, your office required an assignment from the adininistrator of the
estate, or such other evidence as would properly show that John H.
MecDuffey was the only heir of the deceased and that there was no
administrator of the estate. July 16, 1903, John E. Chambers, admin-
istrator of the estate of Jasper N. McDuffey, deceused, was licensed
by the proper court to sell the right to Frank M. Heaton, of Wash-
. ington, D. C., and October 24, 1903, he filed his protest against
Coffin’s application for entry, alleging the existence of the above minor
heirs and the consequent invalidity of John H. MeDuffey’s assign-
ment. November 14, 1903, your office required Coffin to show cause
why his application to make the entry should not be rejected. Jan-
uary 14, Coffin responded and alleged that he bought in good faith
August 1, 1901, supposing that John H. McDuffey was the sole heir;
that if there are other heirs he had no notice of it until June 15, 1903;
that seeking to ascertain the fact through John C. Bunch, he is unable
to establish the existence or non-existence of said heirs; he charges
that a fraud has been or is about to be perpetrated, and asks an inves-
tigation through a special agent whether such heirs exist and whether
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the purported letters of administration ever issued; that under
departmental decision in ¥. M. Walcott, assignee of Lewis Logan, his
assignment is valid to the extent of John H. McDuffey’s interest, and
that the protest is therefore ineffective to the extent of one half. Your
office held the return insufficient, in that it did not show John H.
McDuffey to be the sole heir, and rejected the application.

It is assigned as error of said decision to hold, upon Chambers’s
unsupported protest, that McDuffey is not the sole heir at law; to
hold that Johr H. McDuffey’s assignment is not a binding and legal
sale of at least one half interest in the right; in not requiring proper
evidence that John H. McDuffey is not the sole heir at law, and not
requiring the administrator to procure and file proper evidence of his
appointment.

Chambers’s protest is not unsupported nor could it properly be dis-
regarded. It was positively verified except as to matters stated on
information and belief. The only matters stated on information and
belief were the making of an assignment of the right by John H.
MecDuftey, and the attendant circumstances. The administrator’s own
appointment by the probate court of Yell County, Arkansas, July 18,
1903, was positively averred and was not denied by Coffin, though
more than three months had elapsed from the filing of the protest to
the filing of his return. If there was in fact no such proceeding in
the court indicated, Coffin might have examined the record of the
court, and his failure to deny Chambers’s appointment was a substan-
tial admission of it, so that formal proof was unnecessary of the fact
averred positively and not denied.

There had also been filed, prior to Chambers’s appointment, the
positive affidavit of one W. C. Brown, May 6, 1908, that he had known
Jasper N. McDuffey and his family for fifteen vears and that Jasper’s
children were John H. and a daughter, Dona, who married William
Green and died leaving two sons, John and Columbus, then living
with their grand-mother at or near Green Forest, Arkansas. This i
referred to by Coffin in his return to the order to show cause, and its
truth is not denied. He merely says he *“made enquiry through John
C. Bunch, and he attaches hereto the correspondence from which it
appears that he has been unable to establish the existence or non-
existence of said heirs.” All that such correspondence shows is that
July 3, 1903, H. W. Coflin wrote to John C. Bunch advising him of
the filing of the W, C. Brown affidavit as to the existence of the Green
heirs, and suggesting to Bunch that ** possibly it would be best for you
to refund the money under your guarantee”; a letter of July 24, 1903,
of F. O. Butt to J. C. Bunch, that the postmaster at Green Forest
writes him (Butt) that *“he knows nothing of John and Columbus
Green;” a letter of July 20, 1908, by F. O. Butt to C. B. Grinn, post-
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master at Green Forest, Arkansas, enclosing to the postmaster a letter
to John and Columbus Green, saying—

I never heard of John and think there is a possibility that the name is rot properly
Green, but perhaps Grim or Graham. The mother was a Dona McDufifey, and is
supposed to be dead, and it is her two sons I am trying to reach. If these facts fill
the case of a Grim, or Graham or a Green that vou know of, hand the letter to them.
If not and there is no John or Columbus Green that gets mail at your office, return
the enclosed to me.

Under this in pencil without date is—
I have made diligent inquiry and have failed to locate the party. C. B. Grinn, P. M.

These are all unverified and unauthenticated and the probate records
of Yell County, the proper place for inquiry, are not referred to as
having ever been examined. It is apparent that no very zealous effort
was made to ascertain the facts as to the matters stated in Brown’s
affidavit and Chambers’s protest. But as Coffin was proponent of the
claim and assignment the burden was upon him satisfactorily to show
his title.

Nor can Coffin claim to be owner of “‘ at least a half interest in the
claim.” The claim was a mere property right of the soldier. Web-
ster 2. Luther (163 U. 8., 331, 339). The law conferring the right
governs its succession to be exercised first by the widow and second
by the guardian of his minor children. In default of its exercise by
either of such designated successors it remains an asset of his estate.
Allen Laughlin (31 L. D., 256); Robert E. Sloan, June 30, 1902
(unreported).

The laws of Arkansas provide rules of evidence of succession of the
heirs of a decedent to title to his property, in respect to personal
estate, through its probate court. What persons are his heirs are
judicially ascertained, the chattel property is reduced to possession by
a person appointed for that purpose, who has power under the order
of the court to sell or assign disposable assets for liquidation of his
debts, and after due administration there is to be made a distribution
of the chattel property to the heirs. (Digest Laws of Arkansas, 1894,
Title, Administration, Sections 57, 85, 160.)

Section 15 of the digest, supra, provides for an exception to this
mode of procedure and permits the heirs of a decedent, when all are
of full age, to control assets if they pay all demands of creditors, or if
the creditors consent. It is provided in such case that no administration
shall be granted. To show good title to the claim it was necessary for
Coflin to show existence of the conditions dispensing with the ordinary
procedure through administration. This he has not done and therefore
has shown no title in himself to the claim as an entirety. Whatever
interest he has is an equity to a part of the proceeds of its sale, at most

‘an undivided interest. The land department does not and can not deal
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with or recognize undivided interests. It pertains to the probate of
the estate, and if Coffin he entitled to the half interest, or its proceeds
apon sale, he may assert such right in the distribution of the assets.
The case of David Werner, assignee of the heirs of Lewis Logan
(32 L. D., 295), cited by Coffin, does not bear out his contention. That
" case was controlled by the law of Kentucky, this by that of Arkansas,
There was, moreover, probate evidence that the executor of Logan’s
will never acted; that the particular asset in question was undisposed
of and as to that Logan died intestate; that all heirs were of full age
and all joined in the assignment. In this case the probate evidence is
not only wanting, but there is filed in the appeal a certified copy of a
decree for sale of the claim by the administrator. But, as the case
stood when decided by your office, there was a protest, by one claiming
to be the administrator, supported by two direct and unequivocal affi-
davits, alleging the existence of minor heirs, with no denial of such
fact. The record therefore not only failed to show title in Coffin, but
on the contrary sufficiently showed that under the laws of Arkansas -
Coffin had no title because of want of authority of John H. McDuffey
to make such assignment under the law and existing facts.
Your office decision is affirmed.

Coox ». STATE OoF MINNESOTA.

Motion for review of departmental decision of June 21, 1904, 33
L. D., 47, denied by Acting Secretary Ryan;, September 17, 1904.

HOMESTEAD—RESIDENCE—ABANDONMENT—ACT OF JUNE 16, 1898.
GRINDBERG ». CAMPION.

The requirement in the act of June 16, 1898, that the allegation of non-military
service shall be “proved at the hearing,” is sufficiently complied with if at the
time of the hearing there is in the record evidence proving the fact, and this
may be the testimony of witnesses taken at the hearing, depositions taken prio¥
to the hearing, stipulation of the parties, or admissions by the defendant.

The excuse of sickness set up by a homesteader as a reason for failure to establish
residence within six months from the date of entry can be accepted only in the
absence of a contest or adverse claim and where the entryman has shown
entire good faith and established his residence upon the land.

Acting Secretary Ryan to the Commissioner of the General Land
(F. L. C.) Office, September 17, 1904. (A.S. T)

On April 80, 1901, Thomas Campion made homestead entry for the
NE. } of Sec. 8, T. 154 N., R. 81 W., Minot land district, North
Dakota.
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On January 22, 1902, Olive Grindberg filed an affidavit of contest
against said entry, charging abandonment and failure to reside on the
land, not due to military or naval service.

Notice issued fixing March 19, 1902, as the time for hearing before
the local officers, and on that day John Campion, a brother of the
defendant, appeared at the local office and filed his affidavit, wherein
he alleged in substance that the defendant was taken sick immediately
after making said entry and had not since been able to go to or reside
on the land in question; that he had become partially insane, and was
therefore incapable of transacting any business, wherefore he (the
affiant) made said affidavit for him. He therefore asked for an order
to take the depositions of certain persons therein named to prove the
truth of said allegations. It was also alleged in said affidavit that the
defendant was living in Olmstead county, anesota, some five hundred
miles from the land in question.

The local officers granted the order to take depositions. Subse-
quently, and on the same day, the case came on for hearing, both
parties being represented by their attorneys. The contestant intro-
duced three witnesses, whose testimony showed clearly that the defend-
ant had never resided on the land, but they did not testify that his
absence from the land was not due to his employment in the army or
navy of the United States. The attorney for the defendant cross-
examined said witnesses, but offered no testimony in behalf of the
defendant. The contestant rested, whereupon defendant’s attorney
moved to dismiss the contest on the ground that the proof failed to
sustain the charges in the affidavit of contest; he also moved to with-
draw the order to take depositions, which latter motion was denied.

The local officers took no action on the motion to dismiss the con-
test, but found from the evidence that the defendant had wholly aban-
doned the land for more than six months next prior to the initiation
of the contest, and that he had never built a suitable house on the
land, and they recommended the cancellation of the entry. The
defendant appealed to your office, where, on December 24, 19083, a
decision was rendered wherein it was found that, *‘in the affidavit of
John Campion, the absence of the defendant from the land in question
is admitted and his presence with his family in Olmsted county, Min-
nesota, since immediately after making entry for the land in contro-
versy, is accounted for, which precludes the possibility of his having
been absent from his claim due to military service,” and you affirmed
the action of the local officers and held the entry for cancellation, and
from that decision the defendant has appealed to this Department.

It is insisted in behalf of the defendant that the proof taken at the
hearing fails to sustain the allegation in the affidavit of contest, that
the defendant’s absence from the land was not due to military or naval
service, and that your office erred in considering the affidavit of John

.
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Campion as evidence in the case, and thereupon finding that the defend-
ant’s absence from the land was not due to military or naval service.

The act of June 16, 1898 (30 Stat., 473), requires that the allegation
of non-military service shall be *“‘proved af the hearing,” but this is
not understood to mean that it shall be proved by testimony offered ¢
the time of the hearing. It is sufficient if, at the time of the hearing,
there is in the record evidence proving the fact, and this may be the
testimony of witnesses taken at the hearing, depositions taken prior
to the hearing, stipulation of the parties, or admissions by the defendant.

In the case at har John Campion appeared as the agent of the
defendant, and acted for him in filing said aflidavit; he produced no
written authority to act as agent for the defendant, but he seems to
have been recognized as such by the local officers, and his authority
has never been denied or questioned; his acts and admissions are
therefore binding on the defendant. His affidavit shows clearly that
the defendant’s ahsence from the land was not due to service in the
army or navy, and said affidavit was in the record at the time-of the hear-
ing; therefore the fact was proved by the admission of the defendant’s
agent. But it is insisted that if one portion of said affidavit is consid-
ered as evidence in the case, then the whole affidavit must be so con-
sidered, and that if the whole of it be accepted as evidence, it clearly
shows a sufficient excuse for the defendant’s absence from the land.
The affidavit clearly shows that soon after making the entry the
defendant became sick and has never since been able to establish his
residence on the land.

Absence caused by sickness may be excused where residence has
been established on the land, but before such excuse can be accepted,
residence must be established. Where sickness is offered as an excuse
for failure to establish residence within six months from the date of
entry, it is incumbent on the entryman to show perfect good faith,
and such excuse can only be accepted then in the absence of a contest
or adverse claim (Wilson ». Monahan, July 18, 1900, not reported).
In that case the Department cited the case of Renshaw «. Holcomb (27
L. D., 181), wherein it was said that:

The regulation of the Department requiring the establishment of residence within
six months from the date of entry is a‘legal requirement, and can not be relaxed.

It the defendant could be excused from establishing his residence
on the land within six months from the date of the entry upon showing
his good faith, the burden would be upon him to make such showing,
and he has not done so. The affidavit merely shows that he took sick
shortly after making the entry, and no proof of good faith is offered.

Your said decision is therefore affirmed, and said entry will be
canceled.
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StaTE OoF OREGON.

Motion for review of departmental decision of May 26, 1904, 32 L.
D., 664, denied by Acting Secretary Ryan, September 17, 1904,

DESERT LAND ENTRIES—AMENDMENTS BY ASSIGNEES—SECTION
2372, R. S.

InsTRUCTIONS.

The recognition in the act of March 3, 1891, of the right of assignment of desert land
entries, does not have the effect to except that class of entries from the prohibi-
tion contained in section 2372 of the Revised Statutes, against the amendment of
entries by assignees; but as that section applies only to entries where the legal or
equitable right has passed from the government and vested in the entryman, the
Secretary of the Interior may, by virtue of his supervisory powers in the admin-
istration of the public land laws, allow amendments by assignees of desert land
or other entries whereof the right of assignment is recognized, provided the legal
or equitable title still remains in the government.

Acting Secretary Ryan to the Commdssioner of the General Land
(F. L. C.) Office, September 17, 1904, : (E. F. B)

In your letter of August 22, 1904, you state that vour office has
before it applications for amendinents presented hy assignees of desert
land entries. You express the opinion that the recognition of the
right of assignment in the desert land law constitutes an exception to
the prohibition against amendments of entries by assignees as declared
by section 2372, Revised Statutes, but in view of the expression in the
decision in the case of Phidelah A. Rice (21 L. D., 61), that the
Department has extended the application of said section to all classes
of entries, you say that you do not feel warranted in allowing the
amendments in the absence of an authorization from the Department.
" The matter is therefore submitted to the Department for considera-
tion, with request that you may be authorized to allow amendments
of desert land entries, when presented by assignees thereof, in accord-
ance with the existing rules and regulations of the Department.

You base your opinion upon the ground that as the desert land act
of March 3, 18391 (26 Stat., 1095), amendatory of the act of March 3,
1877 (19 Stat., 877), expressly recognizes the right of assignment, it
may be reasonably urged that the intent of such recognition, and its
just consequence, is to vest in the assignee all the cognizable rights
and equities of the entryman and ex necessitate to clothe the assignee
with the right of amendment wherever such right would be recognized
and allowed if asserted by the entryman. '
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Section 2372, Revised Statutes, reads as tollows:

In all cases of an entry hereafter made, of a tract of land notintended to be entered,
by a mistake of the true numbers of the tract intended to be entered, where the
tract, thus erroneously entered, does not, in quantity, exceed one half-section, and
where the certificate of the original purchaser has not been assigned, or his right in
any way transferred, the purchaser, or, in case of his death, the legal representa-
tives, not being assignees or transferees, may, in any case coming within the pro-
vigions of this seetion, file his own affidavit, with such additional evidence as can be
procured, showing the mistake of the numbers of the tract intended to be entered,
and that every reasonable precaution and exertion had been used to avoid the error,
with the register and receiver of the land-district within which such tract of land is
situated, who shall transmit the evidence submitted to them in each case, together
‘with their written opinion, both as to the existence of the mistake and the credi-
bility of each person testifying thereto, to the Commissioner of the General Land
Office, who, if he be entirely satisfied that the mistake has been made, and that
every reagsonable precaution and exertion had been made to avoid it, is authorized
to change the entry, and transfer the payment from the tract erroneously entered, to
that intended to be entered, if unsold; but, if sold, to any other tract liable to entry;
but the oath of the person interested shall in no case be deemed sufficient, in the
absence of other corroborating testimony, to authorize any such change of entry; nor
shall anything herein contained affect the right of third persons.

Though it is seen that the section is expressly applicable to assigna-
ble entries yet it was evidently intended that it should not apply to
any entry except where the legal or equitable right had passed from
the government and vested in the entryman and where he had a right
to assign and transfer whatever right, title and interest he had in the
land. The words **when the certificate of the original purchaser has
not been assigned” and ¢‘ shall be authorized to change the entry and
transfer the payment,” can have reference only to entries where the
final certificate had issued. Hence the recognition of the right of
assignment in the desert land act does not constitute an exception to
the prohibition against amendments by assignees as declared by said
section 2372, but the section is applicable to that class of entries, as it
is to all other entries, only after the legal and equitable title has
passed from the government. The assignable character of the entry
does not take it out of the operation of the section.

Many reasons may be suggested why Congress was prompted to
limit the operation of the act to the entryman and to exclude from its
provisions assignees or transferees. The increased risk and difficulty
in securing from a transferee a title free from incumbrance, especially
where it has been derived through mesne conveyances might be sug-
gested as a very potent reason. It is sufficient however that the pro-
hibition, in language free from ambiguity and doubt, is contained in
the act which furnishes the chart for the guidance of the land depart-
ment in allowing a change of entry in cases where the legal or equita-
ble title has passed out of the government. As to such entries the
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Executive Department is controlled by the terms of the act, which
cannot be varied except so far as authorized therein.

This view controlled the decision of the Department in the case of
Phidelah A. Rice, supra, in which no principle was announced in con-
flict with the views herein expressed. In that case the application to
amend was presented by Rice, a transferee through mesne convey-
ance, from a preemption entryman to whom a patent had issued. Not-
withstanding the strong equities presented by the application, it was
denied because it came clearly within the prohibition declared by the
section against the right of amendments by assignees, which restrains
the exercise of supervisory power by the Secretary in the premises.
While it was stated in said decision that the Department ¢ has, by regu-
lation and by judicial action, extended its [Sec. 2372] application to all
classes of entries,” and the case of Christoph Nitschka (7 L. D., 155)
and the General Circular are cited as authority for that statement,
inasmuch as that case came within the terms of the statute, it must be
considered as having been made with reference to entries where the
legal or equitable title has passed from the government, as to which
the power and authority of the land department to allow a change of
entry is controlled by the terms of the act. ‘

But it was not intended that the provisions of section 2372 should
control or restrain the Secretary of the Interior in the exercise of that
power of supervision in the administration of the public land laws con-
ferred upon him by the organic law under authority of which he may,
before any legal or equitable right has vested, allow amendments and
changes of entries, under such rules and regulations as he may pre-
scribe or upon the merits of a particular case, where it will not impair
the rights of others or violate any provisions of law.

In Crail Wiley’s case (3 L. D., 429, 430) the Secretary said-—

I do not deem it advisable to deny by arbitrary rules the right of settlers to apply
voluntarily for such amendment as will enable them to secure the right to their
homes, where clerical mistakes or, conflicting claims have been made to their preju-
dice. It is the duty of this Department to aid rather than obstruct the prosecution

of settlement rights, and all cases should be fairly heard and adjudged upon their
merits, without the restriction of technical regulations.

In that case and in other cases through a long line of decisions pre-
viously rendered, amendments of entries where final certificate had
not issued were allowed by the Secretary, not upon any express statu-
tory authority as to the particular class of cases but in virtue of the
inherent power and anthority vested in him under section 441, Revised
Statutes, which charges him with supervision in the disposal of the
public lands. This will be seen. by an examination of the long list of
cases cited in the case of Christoph Nitschka (7 L. D., 155), in which
it is stated that those cases and other cases that might be cited show
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that no particular method of procedure was required of applicants for
amendment, but each case was decided on its merits as presented,
independently of any specified rule as to the form or character of the
evidence. ‘‘Ordinarily, if no adverse claim appeared, the evidence
consisted of the affidavit of the applicant, corroborated by two or
more affiants.” That practice continued until October 25, 1884, when
a circular was approved, prescribing rules and regulations to be
observed in applications for amendments, but after being in force for
about four months was revoked by the decision in the case of Craig
Wiley, above cited, and the former rule of determining each case
according to its merits seems to have prevailed, with very few, if any,
exceptions, until the decision in the case of Christoph Nitschka, in
which the opinion was expressed that a rule similar to that contained
in section 2372, Revised Statutes, requiring the written opinion of the
register and receiver as to the existence of the mistake and the credi-
bility of the persons testifying thereto, may properly be applied in
all classes of entries to which said section is not made applicable,

A rule was accordingly formulated to govern in all cases of applica-
tions to amend which are not specifically provided for by section 2372,
which requires certain affidavits to be filed with the local officers, who
are required to transmit the same with their joint report as to the
existence of the error and the credibility of the witnesses in the same
manner as provided by section 2372.

It was not decided in that case that the power of the Secretary in
granting amendments was conferred solely by section 2372 or that his
power and authority in that respect was limited otherwise than as
expressed in that section. Ie merely adopted the provisions of that
section as to the character and extent of evidence required and the
manner of presenting it, a safe rule to govern in all cases. He said:

While the statute [2372, Revised Statutes] does not speéiﬁcal]y apply to and oper-
ate upon timber culture entries, the reasons thereof may be appropriately applied to
such cases, and the Department may therefore properly make a rule containing a
requirement relative to applications to amend timber culture or homestead claims
similar to that contained in said section 2372 of the Revised Statutes.

There is no utterance of the Department in any of the decisions
referred to in your letter that prohibits amendments by assignees
under the supervisory authority of the Secretdiry when the right of
assignment is recognized, provided the legal or equitable title still
remains in the government, and no reason appears why your office
should not allow amendments in such cases if a proper case is made.
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ROSEBUD CEDED LANDS—DISPOSITION AFTER EXPIRATION OF “SIXTY
DAYS PERIOD.”

CIRCULAR.

DEPARTMENT OF THE INTERIOR,
GexeErAL Laxp OFFICE,
Washington, D. C., September 19, 1904.
Reguster and Recetver, Chamberlain, South Dakota.

GeENTLEMEN: By the act of Congress approved April 23, 1904 (33
Stat., 254), it was provided that the ceded lands of the Sioux Indians
within the Rosebud Indian Reservation—
shall be opened to settlement and entry by proclamation of the President, which
proclamation shall prescribe the manner in which these lands shall be settled upon,
occupied, and entered by persons entitled to make entry thereof; and no person
shall be permitted to settle upon, occupy, or enter any of said lands, except as
prescribed in such proclamation, until after the expiration of sixty days from the
time when the same are opened to settlement and entry,
and by the proclamation of the President, dated May 13, 1904, after pro-
viding for the manner in which thesé lands might be settled upon, occu-
pied, or entered during the sixty-day period, it was further provided:

After the expiration of said period of sixty days, but not before . . . . any of said
lands remaining undisposed of may be settled upon, occupied, and entered under the
general provisions of the homestead and town site laws of the United States, in like

manner as if the manner of effecting such setilement, occupancy, and entry had not
been prescribed herein in obedience to law.

According to said proclamation this period of sixty days began on
August 8, 1904, and, as a consequence, will expire at midnight of Octo-
ber 6, 1904. Thereafter all lands which have not been entered on the
plan provided for in said proelamation may be settled upon, occupied,
and entered under the general provisions of the homestead and town
site laws of the United States.

While these lands will become subject to settlement immediately
after midnight of the 6th of the month, it will not be possible to make
entry thereof until the opening of your office on the morning of the
Tth of October next.

It may be, and possibly will occur, that on the opening of the office
on October 7, next, a numher of persons will have assembled at vour
office seeking to make entry for the remaining and undisposed of land,
and the duty will devolve on you to make and enforce such rules and
regulations as may be necessary to secure a fair and orderly course of
proceedings on the part of all concerned.

The transmission of applications by mail is permissible, but it was
not intended to confer upon such applicants a superior right.

You will, therefore, upon opening your office, note the number of
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persons in line, and give the filings yon may have received by mail
the next numbers, to be taken up and acted upon when reached to the
exclusion of those who may in the meantime have formed in the line.

Such of the persons present who may be acting as agents of exsol-
diers under section 2309, R. S., will be allowed to make one entry in
his individual character, and to file one declaratory statement as agent,
if properly authorized, and if desiring to make other filings you will -
require him to take his place at the end of the line and await his
proper turn before doing so, and he will be allowed to file but one
declaratory statement at a time.

- After the disposition of applications presented by persons present at
9 o'clock a. m., which should be proceeded with at once, all other
applications presented will be disposed of in the usual way, the time
of actual presentation being duly noted on the application. .

You are expected to act promptly under the.lawful instructions
before you as occasions arise, allowing any parties feeling aggrieved
by your action, the right of appeal, under the Rules of Practice, with-
out seeking special instructions h om this office in the particular cases
before acting thereon.

You will, however, bear in mind that until the expiration of three
months from the date of opening, or until the closing of the office
for business on November 7, 1904, parties making entries will be
required to pay at the rate of $4 per acre in the manner and at the
time required by said act; thereafter and until the closing of the office
on February 7, 1905, you will require payment in like manner at the
rate of $3 per acre, except as to the tracts which may have been
entered or filed upon within said three-month period and subsequently
relinquished, for which tracts the entryman will be required to pay the
same amount as the person who made the first entry or filing; there-
after in all entries under the homestead laws you will require payment
in like manner at the rate of $2.50 per acre, except on tracts which
have previously been entered or filed upon, for which tracts the
amount to be paid will be that prevailing at the time said tract was
first entered or filed upon. '

Although the lands are to be disposed of under the general pro-
visions of the homestead and town site laws after the expiration of
. the period of sixty days, you will continue to number the entries con-
secutively in the ** Rosebud series.”

Your attention is also called to the provision of the second seection
of the act:

That in case any entryman fails to make such payment or any of them within the
time stated, all rights in and to the land covered by his or her entry shall at once
cease, and any payments theretofore made shall be forfeited and held for cancella-
tion and the same shall Le canceled.
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In accordance therewith in the event of the failure of any entryman
to make any payment when the same shall become due, you will at
once report the fact to this office for proper action.

Very respectfully,
J. H. FivrLE,
Acting Commissioner.
- Approved:
Tros. Ryan,
Acting Secretary.

ARID LAND—HOMESTEAD ENTRY-LEAVE OF ABSENCE—ACT OF
JUNE 17, 1902.

JacoB FisT.

There is no authority for granting a leave of absence to a homesteader who made
entry under the provisions of the act of June 17, 1902, of lands believed to be
susceptible of irrigation under a contemplated irrigation project, on the ground
that he can raise no crops on the land in its present arid state and that it is
impossible to procure water for the irrigation thereof prior to completion of the
project proposed ‘to be constructed under said act.

Aecting - Secretary Ryan to the Commissioner of the General Land
(F. L. C) Office, September 20, 1904. (C. J. G)

An appeal has been filed by Jacob Fist from the decision of your
office of April 20, 1904, sustaining the action of the local officers in
denying his application for leave of absence from homestead entry for
the NW. 4 of Sec. 36, T. 50 N., R. 11 W., Montrose, Colorado.

The entry was made March 28, 1903, subject to the provisions of
the act of June 17, 1902 (32 Stat., 38%), entitled, ‘‘An act appropriat
ing the receipts from the sale and disposal of public lands in certain
States and Territories to the construction of irrigation works for the
reclamation of arid lands.” The entryman applied for leave of
absence for one year September 22, 1903, as follows:

_That he is the entryman in homestead entry above named and for which he has
receivers receipt dated March 28, 1903, and describing the following lands, to wit:
N. W. % of Sec. 36, in township 50 north of range 11 W., N. M. P. M.; that the date
of entry on said land was March 28, 1903, date of settlement March 27, 1903; that
the improvements on said land consist of a cabin built of logs and lumber with clap-
board roof, size 10x 10 and of the value of about $75, also done some clearing and
grubbing around the cabin and made other small improvements of the value of $25,
more or legs. There has been none of the land cultivated as yet owing to the fact
that no water can be had thereon for irrigation purposes at the present time, the
said land being embraced in the lands and arid region which is expected to be
reclaimed by government projects under the Irrigation Act, and more especially by
what is known as the proposed Gunnison Tunnel Project; that it is impossible to
secure water on this land for irrigating purposes from any other source, nor are there
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any natural streams that can be diverted for such purpose practically except the
Gunnison River. Affiant further says it would be useless to live upon said land
continuously and secure a support thereon for himself and those dependent upon
him for the reason that he can not cultivate any crops thereon without water, and
there is reasonable apprehension that the government project reclaiming said land
will be put in course of construction under the Irrigation Act aforementioned, in
which case an ample supply of water for irrigating purposes will be obtained; that
the conditions mentioned are unavoidable and affiant makes this application for
leave of absence in good faith and in order to fully and faithfully observe the laws
relating to his said entry and subject to the provisions of the act of June 17, 1902,
and affiant believes that if given leave of absence for a period of one year he will
then be enabled to meet all further requirements and conditions of the laws and
regulations of the homestead act.

The act of June 17, 1902, among other things, authorized the loca-
tion and construction of irrigation works for the storage, diversion,
and development of waters, including artesian wells, and the with-
drawal from entry, ‘““except under the homestead laws, any public
lands believed to be susceptible of irrigation from said works: Pro-
vided, That all lands entered and entries made under the homestead
laws within areas so withdrawn during such withdrawal shall be sub-
ject to all the provisions, limitations, charges, terms, and conditions
of this act.” It was further provided that if the irrigation project
were determined to be impracticable or unadvisable, said lands should
be restored to entry; but that upon the determination of the practi-
cability of such project, public notice should be given of the lands
irrigable thereunder and the limit of area per entry, etc.

Circular instructions were issued under said act September 9, 1902
[81 L. D., 420], and additional instructions October 25, 1902[31 L. D.,
423]. The latter circular,*which the local land officers were directed
to post in a conspicuous place in their office and to give the subject-
matter thereof such general publicity as might be possible, contained
this statement:

The withdrawal of these lands is principally for the purpose of imaking surveys
and irrigation investigations in order to determine the feasibility of the plans of irri-
gation and reclamation proposed; only a portion of the lands will be irrigated even
if the project is feasible; it will be impossible to decide in advance of careful exami-
nation what lands may be watered, if any; the mere fact that surveys are in progress
ig no indication whatever that the works will be built, and this fact can not deter-
mine how much water there may be available, or what lands can be covered, or
whether the cost will be too great to justify the undertaking until the surveys and
the irrigation investigations have been completed.

It was under the above conditions and circumstances that Fist made
his homestead entry. Now, there is nothing in the act of June 17,
1902, that may fairly be construed to repeal or modify, by implication
or otherwise, the then existing laws relative to homestead entries, or
that affects existing regulations. The only law providing for leave of
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absence in certain cases applicable here is the act of March 2, 1889,
(25 Stat., 854), section 3 of which is as follows:

That whenever it shall be made to appear to the register and receiver of any public
land office, under such regulations as the Secretary of the Interior may prescribe,
that any settler upon the public domain under existing law is unable by reason of a
total or partial destruction or failure of crops, sickness, or other unavoidable casualty,
to secure a support for himself, herself, or those dependent upon him or her upon
the lands settled upon, then such register and receiver may grant to such settler a
leave of absence from the claim upon which he or she has filed for a period not
exceeding one year at any one time, and such settler so granted leave of absence shall
forfeit no rights by reason of such absence: Provided, That the time of such actual
absence shall not be deducted from the actual residence required by law.

Leave of absence in this instance is not asked for on the ground of
failure of crops, or of sickness, and certainly, in view of what has
been set forth herein, it can not be successfully urged that the entry-
man has been over taken by an *‘unavoidable casualty.” In the case of
John Riley (20 L. D., 21), it was held (syllabus):

Failure of a settler to get water on his land can not be regarded as a ‘‘casualty,”
within the meaning of the act of March 2, 1889, and hence furnishing a proper basis
for a leave of absence under section 3 of said act.

The reasons for disallowing the present or similar applications, are
in fact stronger than those in the case cited. Here the entryman not
only knew the character of the land to be arid, but he made his entry
therefor subject to the provisions of the act of June 17, 1902, and pre-
sumably was familiar with the instructions of October 25, 1902, in
which persons having homestead entries or intending to make home-
stead entries for these lands were clearly informed that it was impos-
sible to decide in advance what lands could be irrigated, even if the
project were feasible. It was therefore at best a matter of pure specu-
lation or chance on his part as to.whether the land entered by him
would ever be available for the purposes of a home; and when apply-
ing forleave of absence he could not state with any degree of positive-
ness that water would be obtainable for his claim at the expiration of
his leave. Inview of the provisions under which this entry was made,
and it being possible to foresee the very condition from which this
applicant now seeks relief, and therefore one to be guarded against,
bis application is not one coming within the purview of the act of
March 2, 1889, and it must therefore be denied.

The decision of your office is affirmed.

Janerre W. RiLEY.

Motion for review of departmental decision of June 27, 1904, 33
L. D., 68, denied by Secretary Hitchcock, September 22, 1904.
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HOMESTEAD CONTEST—ABANDONMENT—PRELIMINARY AFFIDAVIT-
ACT OF JUNE 16, 1898.

Wirriams ». MANN.

No jurisdiction is acquired by the local officers in case of a contest against a home-
stead entry, on the ground of abandonment, commenced subsequently to the
approval of the act of June 16, 1898, unless there be filed a ‘‘preliminary affi-
davit” to the effect that the settler’s alleged absence from the land was not due
to his employment in the military service of the United States, or the require-
ment that such affidavit be filed be waived by the entryman.

Acting Secretavy Ryan to the Commissioner of the General Land
(F. L. C) Office, September 20, 1904. (E. P.)

August 4, 1899, Daniel Mann made homestead entry of the NE. £ of
Sec. 29, T. 125 N., R.68 W., Aberdeen land district, South Dakota.

May 6, 1902, Benjamin A. Williams filed against said entry what
purports to be an affidavit of contest, charging that-—
the said Daniel Mann has failed to place a house or other building on said premises,
and has failed to make any improvements thereon whatever; that he has failed to
establish residence on said land and has never resided thereon, and has wholly aban-
doned the said tract and changed his residence therefrom for more than six months
since making said entry and next prior to the date herein; that said tract is not set-
tled upon and cultivated by said party as required by law, and that said failures are
not due to the entryman’s service in the army or navy of the United States.

Notice issued citing the parties to appear before the local officers
June 18, 1902, and submit testimony, which notice was on May 11,
1902, personally served upon the entryman.

On the day appointed the contestant appeared at the local office
with his counsel. The defendant appeared specially, by attorney, and -
before any testimony was introduced, submitted the following motion:

Now comes the contestee Daniel Mann and removes the Hon. Register and
Receiver of the U. 8. Land Office at Aberdeen, 8. D., and the Interior Department
1o dismiss the apparent contest above named as to H. E. 11032, dated August 4, 1899,
for the NE. } of Sec. 29, Township 125 N. of Range 68 W., for the reason that no
affidavit of contest is filed herein. That the purported affidavit purports to be sworn
1o before the county auditor of McPherson County, S. D., which said officer, to wit,
county anditor, is not an officer authorized by the laws of either South Dakota or
of the United States to administer oaths in contest cases or otherwise.

This motion was overruled by the local officers, and the entryman
noted an exception.

The contestant introduced the testimony of three witnesses, the
entryman taking no part in the proceedings other than to make the
motion to dismiss above referred to and to note an exception to
the action of the local officers in overruling the same.

July 7, 1902, the local officers found that the entryman had failed to
establish a residence on the land and had wholly abandoned the same

and recommended that the entry be canceled.
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The entryman appealed to your office, alleging that the local offi-
cers erred in not sustaining his motion to dismiss the contest.

Your office, in its decision of September 28, 1903, held as follows:

It is not necessary to examine into the question as to whether the county auditor
of McPherson Co., 8. D., the officer before whom the affidavit of contest was sworn
to by plaintiif, is authorized to administer oaths, becanse jurisdiction is acquired by
the service of the notice, and not by the affidavit of contest, citing the cases of Seitz
v. Wallace, 6 L. D., 299, and Bridges v. Bridges, 27 L. D., 654,

You did not err in denying defendant’s motion to dismiss plaintiff’s contest.

Upon consideration of the testimony submitted at the hearing your
office affirmed the action of the local officers and held the defendant’s
entry for cancellation.

The case is now before the Department on the defendant’s appeal.

The Department cannot concur in the ruling of your office to the
effect that no aflidavit of contest is necessary in a case like the one at
bar in order to confer jurisdiction upon the local officers, and that,
therefore, it is immaterial whether tlie paper filed as a basis for this
proceeding is or is not, in fact, an affidavit.

The act of June 16, 1898 (30 Stat., 473), provides that—
hereafter no contest shall be initiated on the ground of abandonment, nor allegation
of abandonment sustained against any such settler [i. e. a settler under the home-
stead laws] unless it shall be alleged in the preliminary affidavit or affidavits of con-
test, and proved at the hearing in cases hereafter initiated, that the settler’s alleged
absence from the land was not due to his employment in such service [meaning
service in the army, navy or marine corps of the United States in time of war].

The case at bar is a proceeding, based on an allegation of aban-
donment, commenced against a homestead entry after the approval of
said act. The act clearly inhibits the initiation of a contest against a
homestead entry, on the ground of abandonment, unless it he alleged
in the ‘“‘preliminary afidavit or affidavits of contest” that the settler’s
alleged absence from the land is not due to his employment in the
military service of the United States. The language used in said act
must necessarily be construed as requiring the filing of a preliminary
affidavit, wherein should be set forth, in addition to the charge, the
necessary allegation as to non-military service, as the basis of all such
contests. This requirement, being statutory, must be strictly com-
plied ‘with, unless the same be waived by the entryman, for whose
benefit it was imposed. In the absence of such affidavit, if the filing
thereof be not waived by the entryman, no jurisdiction can be acquired
by local officers in this class of cases.

The paper, purporting to be an affidavit of contest, filed as a basis
for this proceeding, was executed before the county auditor of
MecPherson County, South Dakota. An examination of the laws of
the State of South Dakota shows that at the time said paper was
executed county auditors of said State were not authorized by the laws
thereof to administer oaths., No authority to administer oaths in
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public land or other matters has ever been conferred upon county
auditors, as such, by any law of the United States. Said paper was
not, therefore, an affidavit, because the allegations therein contained
were not sworn to before a person authorized by law to administer
oaths.

No preliminary affidavit having been filed as a basis for this pro-
ceeding, and said defect not having been waived by the defendant, it
must be held, in accordance with the views hereinbefore expressed,
that the local officers did not acquire jurisdiction in this matter. All
proceedings had herein based upon the mistaken assumption by the
local officers of jurisdiction in the case, including the decision of your
office appealed from, were irregular and unauthorized and are for that.
reason hereby vacated and set aside.

Harr ». State oF OREGON.

Motion for review of departmental decision of April 23, 1904, 32 L.
D., 565, denied by Secretary Hitchcock, September 22, 1904.

RAILROAD GRANT—APPLICATION FOR MINERAL PATENT—NOTICE TO
RAILROAD GRANTEE.

INSTRUCTIONS.

DEPARTMENT OF THE INTERIOR,
GENERAL LAND OFFICE,
Washington, D. C., September 9, 1904.
LBegisters and Receivers,
United States Land Offices,
Sirs: Under date of August 31, 1904, the Acting Secretary of the
Interior instructed as follows: '

Local officers will give prompt and appropriate notice to the railroad grantee of
the filing of every application for mineral patent which embraces any portion of an
odd-numbered section of surveyed lands within the primary limits of a railroad land
grant, and of every such application embracing any portion of unsurveyed lands
within such limits (except as to any such application which embraces a portion or
portions of those ascertained or prospective odd-numbered sections only, within the
limitg of the grant in Montana and Idaho to the Northern Pacific Railroad Company,
which have been classified as mineral under the act of February 26, 1895, without
protest by the company within the time limited by the statute or the mineral classi-
fication whereof has been approved).

Should the railroad grantee file protest and apply for a hearing to determine the
character of the land involved in any such application for mineral patent, proceedings
thereunder will be had in the usual manner.

Any application for mineral patent, however, which embraces lands previously
listed or selected by a railroad company will be disposed of as provided by para-
graph 44 of the mining regulations, and the applicant afforded opportunity to protest

and apply for a hearing, or to appeal.
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You will be governed by said instructions, giving notice of the
duly authorized representative of the railroad grantee, in accordance
with Rule 17 of Practice. When the claims applied for are upon
unsurveyed land, the burden of proving that they are situate within
prospective odd-numbered sections will rest upon the railroad grantee.

Evidence of service of notice should be filed with the record in each
case.

Very respectfully, J. H. FiupLE,
Acting Commissioner.

DEVILS LAKE CEDED LANDS—-DISPOSITION AFTER EXPIRATION OF
’ ¢ SIXTY-DAY PERIOD.”

CIRCULAR.

DEPARTMENT OF THE INTERIOR,
GENERAL Lanp OFFICE,
Washington, D. C., September 21, 190},
LBegister and Receiver,
Devils Lake, North Dakota.

GenTLEMEN: By the act of Congress approved April 27, 1904 (33
Stat., 319), it was provided that the lands of the Sisseton, Wahpeton,
and Cut-Head bands of the Sioux tribe of Indians of the Devils Lake
Indian reservation—
shall be opened to settlement and entry by proclamation of the President, which
proclamation shall prescribe the manner in which these lands may be settled
upon, occupied, and entered by persons entitled to make entry thereof, and no per-
son shall be permitted to settle upon, occupy, or enter any of said lands, except as

prescribed in such proclamation, until after the expiration of sixty days from the
time when the same are opened to settlement and entry;

and by proclamation of the President dated June 2, 1904, after pro-
viding for the manner in which these lands might be settled upon,
occupied and entered during the sixty-day period, it was further pro-
vided that—

After the expiration of said period of sixty days, but not before, any of said lands
remaining undisposed of may be settled upon, occupied, and entered, under the gen-
eral provisions of the homestead and townsite laws of the United States in like man-
ner ag if the manner of effecting such settlement, occupancy, and entry had not been
preseribed herein in obedience to law.

According to said proclamation this period of sixty days began on
September 6, 1904, and as a consequence will expire on November 4,
1904. Thereafter all lands which have not been entered on the plan
provided for in said proclamation may be settled upon, occupied, and
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entered under the general provisions of the homestead and townsite
laws of the United States.

While these lands will become subject to settlement immediately after
midnight of the 4th, it will not be possible to make entry thereof until
the opening of the respective land offices on the morning of the 5th of
November next.

It may be, and possibly will occur, that at the time of the opening
of your office on November 5 next, a number of persons will have
assembled at your office seeking to make entry for the remaining and
undisposed of land, and the duty will devolve on you to make and
enforce such rules and regulations as may be necessary to secure a
fair and orderly course of proceedings on the part of all concerned.

The transmission of applications by mail is permissible but it was
not intended to confer upon such applicants a superior right.

You will, therefore, upon opening your office, note the number of
persons in line, and give the filings you may have received by mail
the next numbers, to be taken up and acted upon when reached to the
exclusion of those who may in the meantime have formed in the line.

Such of the persons present who may be acting as agents of ex-sol-
diers under section 2309, Revised Statutes, will be allowed to make
one entry in his individual character and to file one declaratory state-
ment as agent, if properly authorized, and if desiring to make other
filings, you will require him to take his place at the end of the line
and await his proper turn before doing so, and he will be allowed to
file but one declaratory statement at a time.

After the disposition of applications presented by persons present at
9 o’clock a. m., which should be proceeded with at once, all other
applications presented will be disposed of in the usual way, the time
of actual presentation being duly noted on the application.

You are expected to act promptly under the lawful instructions
before you as occasions arise, allowing any parties feeling aggrieved
by your action the right of appeal, under the Rules of Practice, with-
out seeking special instructions from thid office in the particular cases
before acting thereon.

You will bear in mind, however, that in all entries made after the
expiration of the period of sixty days the parties making the same will
be required to pay at the rate of four dollars and fifty cents per acre,
in the manner and at the time required by said act, until provision
shall be made for the disposition otherwise of said land by proclama-
tion of the President, as provided therein.

Although the lands are to be disposed of under the general provi-
sions of the homestead and townsite laws after the expiration of the
period of sixty days, you will continue to number the entries consecu-
tively in the *‘ Devils Lake Indian lands series.”
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Your attention is also called to the provision of the fourth section
of the act:

That in case any entryman fails to make such payments, or any of them, within
the time stated, all rights in and to the land covered by his or her entry shall at once
cease, and any payments theretofore made shall be forfeited and the entry shall be
canceled.

In accordance therewith, in the event of the failure of any entryman
to make payment when the same shall become due, you will at once
report the fact to this office’ for proper action.

Very respectfully, J. H. FrveLE,
Acting Commaissioner.
Approved: '
Tuos. Ryan, Acting Secretary.

TIMBER AND STONE APPLICATION—WITHDRAWAL FOR FORESTRY
PURPOSES.

M. Epvrma Currtis.

Lands embraced within applications to purchase under the act of June 3, 1878, at the
date of the order of July 31, 1903, temporarily withdrawing certain lands for
forestry purposes, are, so long as the provisions of said act are complied with
by the applicant, excepted from such order; but where the claimant under any
such application fails to submit proof on the day fixed therefor in the published
notice, or within ten days thereafter where prevented by aceident or unavoidable
delay from submitting it on the day set therefor, the application ceases to have
any effect to reserve the lands embraced therein from other disposition, and the
withdrawal thereupon immediately attaches and becomes effective as to such
lands.

Secretary Hitcheock to the Comnissioner of the General Land Office,
(F. L. C) September 30, 1904. (E. P.)

June 27, 1903, M. Edith Curtis filed an application to purchase under
the provisions of the timber and stone act, the SE. 1 of Sec. 7, T. 31
S., R. 15 E., Lakeview land district, Oregon, and in due time notice
of her intention to submit proof January 30, 1904, was advertised.

July 31, 1903, the township embracing said land, together with other
townships, was temporarily withdrawn for forestry purposes. There
were excepted, however, from the operation of said withdrawal all
lands within the limits thereof to which any claim had been properly
initiated prior to the date thereof, provided the claimants to such lands
should continue to comply with the law under which their claims were
initiated.

The applicant failed to submit proof on the day fixed in the adver-
tisement, or within ten days thereafter. In explanation of such failure,
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she filed in the local office a corroborated affidavit, wherein she alleged
that she left her home in Michigan in ample time to reach the place
named in the published notice on the day set for the submission of
proof, but that upon reaching a point a few miles distant from the
place named she became ill, and had ever since been confined to her
bed on aceount of such illness, and for that reason was unable to sub-
mit her proof within ten days after the date advertised. She therefore
asked that she be allowed to readvertise notice of her intention to
submit proof at a later date. )

In passing upon this matter your office, by decision of June 30, 1904,
held that because the applicant had failed to submit proof on the date
advertised, or within ten days thereafter, “or to file her application
to readvertise within such time,” her application to purchase had
expired and the withdrawal of the land for forestry purposes had
attached. Your office therefore denied her application to readvertise.

From this decision the applicant has appealed to the Department,
alleging that your office erred in finding that her application to read-
vertise was not filed within ¢“the time required by law,” meaning, it is
presumed, the ten days after the date advertised for the submission of
proof.

Under the exceptional circumstances disclosed, Curtis appears to
have been entitled to ten days from January 20, 1904, the date adver-
tised, within which to submit proof upon her application to purchase
and to make payment for the land, but, as before stated, she made
default. The Department has repeatedly held that it will not author-
ize the withdrawal from disposition of land applied for under the
timber and stone act beyond the period first fixed for proof and pay-
ment (John M. McDonald, 20 L. D., 559; Caleb J. Shearer, 21 L. D.,
492; James N. True, 26 L. D., 529). Curtis’s application, therefore,
reserved the land from other disposition until the date advertised and
ten days thereafter, but no longer. Hence, upon the expiration of
such period, the applicant being then in default in the matter of proof,
the withdrawal made July 81,1908, for forestry purposes immediately
attached to the land and the same thereupon ceased to be subject to
settlement, entry, sale or other disposition under the public land laws.

In view of this holding the Department deems it wholly immaterial
whether Curtis’s application to readvertise was filed prior or subse-
quently to the expiration of said final proof period, for in neither
event could her proof have been submitted under a readvertisement
until after the withdrawal had attached and the land had become no
longer subject to sale under the timber and stone act.

The action of your office in rejecting said application to readvertise,
on the ground that the withdrawal had attached, is hereby aflirmed.
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RECORDS-EXAMINATION BY THE PUBLIC.

INSTRUCTIONS.

DEPARTMENT OF THE INTERIOR,
GeNEraL Laxp Orrick,
Washington, D. C., October 6, 1904.

Registers and Recetvers, United States Laond Offices.
Sirs: In the instructions (27 L. D., 625) it was held that:

The records of the local land offices should be treated as open to inspection on the
part of the public, subject only to the restriction that such examination shall not
interfere with the orderly dispatch of public business.

Again, it was said in the circular of special instructions to registers
and receivers, July 7, 1900:

Attorneys and the general public are entitled to access to the records of your office
for the purpose of obtaining information, or even of making copies thereof, provided
such use does not interfere with the orderly dispatch of business, but such use of the public
records should be permitted by the register and receiver only upon application in
each particular instance. The register and receiver, as custodians of the books and
records of the office, are responsible for the care and proper use of the same, and the
privilege of examining such records should be without favor or discrimination for or
againstany particularperson. . . . . DPersonswhoare notin Governmentservice
must not be allowed to become acquainted with the contents of any letter from this
office until the same has been examined by the register and receiver and noted upon
the records of the office, if such notation is required.

Again, in the case of Henry N. Copp (30 L. D., 415), it was said that
such inspection should be denied where it ** would only tend to advance
a purely private or personal interest to the detriment of the larger
public interest.”

In view of the rules thus laid down you should permit access to your
records ‘‘only upon application in each particular instance,” and in
order that you may determine whether such inspection will ** not inter-
fere with the orderly dispatch of public business” of your office or be
““to the detriment of the larger public interest,” you should require all
applicants to state specifically the records they desire to inspect, the
time which such inspection will probably consume, and the persons for
whom and the object for which such inspection is to be made. Such
applications should be denied by you in all instances in which the
orderly dispatch of public business would be materially interfered with,
or in which the disclosure of the knowledge gained by such inspection
might serve to injure, jeopardize, or defeat some larger public interest,
or embarrass the officers of the Government in the performance of
their duties.

In denying any application for such inspection you will advise the
applicant of his right of appeal from your dction, and in all cases where
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you are in doubt as to the action which you should take on any particu-
lar application you should refer the matter at once to this office for its
consideration and such directions as may be deemed necessary.

Very respectfully,
W. A. RicHARDS,

Convinessioner.
Approved:
E. A. Hrroucock, Seeretary.

ARID LAND—FARM UNITS—ACT OF JUNE 17, 1902.
INSTRUCTIONS.

After public notice has been given of the lands irrigable under an irrigation project
contemplated under the act of June 17, 1902, and the limit of area per entry
has been fixed and farm units designated upon a plat as required by said act, all
persons having entries made after the withdrawal of such lands under said act
will be required to conform their entries to the farm units so designated, both
as to limit of area and the combination of subdivisions prescribed.

Secretary Hitchcock to the Commissioner of the Géneral Land Office.
(F. L. C.) October 10, 1904. (E. F. B.)

I transmit herewith a report from the Director of the Geological
Survey upon the petition of certain settlers who have made entry of
lands lying under the Minidoka irrigation project in the State of
Idaho and within the limits of the withdrawal made therefor, protest-
ing against the limit of area per entry of lands under said project as
designated by the preliminary plats transmitted to your office by letter
of the Department of May 17, 1904 (32 L. D., 633). The subdivision
or subdivisions that shall constitute an entry under said project as now
contemplated are shown upon said plats and the limit of area per entry
of lands within a radius of one and one-half miles from the centre of
each townsite is fixed at forty acres and for lands outside of such
radius at eighty acres.

The Department in transmitting said plats did not determine abso
lutely the limit of area that should be prescribed for land lying under
said project, as certain preliminary acts required by the statute before
the giving of such notice had not then been completed, but the infor-
mation it had obtained through the investigation of the Reclamation
Service was such as to satisfy it that the farm units designated upon
said plats would probably be adopted both as to the form and limit
of area per entry, and it was deemed advisable in the interest of the
settler to direct the local office to give notice of such to all persons
applying to enter said lands at the time of their application. Since
then the contract for the construction of this project has been awarded,
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and under section 4 of the act of June 17, 1902 (32 Stat., 388), the
Secretary is now required to give public notice of the lands irrigable
under such project and limit of area per entry, which limit shall
represent the acreage which in his opinion may reasonably be required
for the support of a family upon said lands.

The combination of the several subdivisions lying under said project

into farm units constituting specific entries of limited areas as shown
upon said plats was made with a view to equalizing in value the several
entries and to secure the disposition of all the irrigable land so as to
prevent any waste and insure as far as possible the practical operation
of the project.
It is believed that the limitof area of each and every unit represented
upon said plats is all that should reasonably be required for the sup-
port of a family. The combination and classification of these lands
was designed with reference to the interest of the greatest number in
accordance with the evident purpose of the act to secure homes for the
largest number practicable under every project. Inequality in value
by reason of distance from a townsite has been compensated for by
increase of area.

No sufficient reason is shown in the petition for any modlﬁcatlon of
the units as designated upon the plats heretofore filed in the local office,
but when the notice is given as required by the statute, if inequality
be shown as to said units, or that the limit of area as prescribed is not
such as may be reasonably required for the support of a family, taking
into consideration the probability of the successful irrigation of said
tract from the waters of said project, such action will be taken as may
be necessary with reference to the rights and interest of all parties who
may be affected thereby.

1 also return herewith the petition of A. C. DeMary and others ask-
ing that settlers on lands lying under said project who have made
entry of 160 acres each be required to conform their entries to the farm
units recommended by the Reclamation Service. No action will be
taken upon this petition at this time but as soon as public notice has
been given of the lands irrigable under such project and the limit of
area per entry as required by the act has been fixed and farm units
designated, either by a new plat or by finally adopting the plats now
on file, all persons whose entries were made after the withdrawal of
these lands will be required to conform their entries to the farm units
designated upon said plat, both as to limit of area and the combination
of the subdivisions that may be prescribed.
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REPAYMENT—PRE-EMPTION ENTRY—MINERAL LAND.
Mary D. Prarr.

Repayment of the purchase money paid on a pre-emption entry, canceled because
the land is more valuable on account of the deposits of building stone thereon
than for agriculture, may be allowed, where the entryman acted in good faith in
making the entry and it does not appear that he knew or believed that the land
was more valuable for its deposits of stone than for agricultural purposes.

Seeretary Hitcheock to the Commissioner of the General Land Office,
(F. L. C.) October 12, 1904. (C. J. G)

An appeal has heen filed by Mary D. Piatt, one of the heirs and
guardian of the minor heirs of Guy X. Piatt, from the decision of
your office of June 20, 1904, denying her application for repayment
of the purchase money paid on preemption entry No. 1472 for the
S. 3 SW. 4 and NW. + SW. }, See. 32, T. 10 N., R. 3 W., Helena,
Montana. ,

Repayment is claimed on the ground that the entry was erroneously
allowed and could not be confirmed within the purview of the repay-
ment act. The application was denied by your office for the reason,
as held, that the entry was allowed upon the false and misleading rep-
resentations of the enfryman, in this, that according to the develop-
ments of a hearing had to determine its character the land was more
valuable for mineral than agricultural purposes.

The entry was made January 11, 1884. During that year charges
were filed against Piatt’s entry to the effect that the land in the NW. }
SW. 4, See. 32, was valuable for its mineral deposits, claims having
been located thereon, and also that the entry was in conflict with Helena,
townsite. The case was dropped on the withdrawal of the latter allega-
tion, but the entry appears to have been suspended until it could be
satisfactorily shown that the land was subject to agricultural entry.

July 21, 1887, a hearing was ordered in the case of John C. Paulsen
et ol. v. Guy X. Piatt, to determine the true character of the land in
question, and whether defendant had complied with the law as to resi-
dence and improvements. Both parties appeared and submitted testi-
mony. The local officers rendered decision holding that the land has
no value for agricultural purposes, ¢ but that it contains at least large
and valuable stone quarries,” and that the evidence of compliance with
the preemption law is of the most unsatisfactory character.

February 14, 1889, your office decided:

The testimony shows the lands to be chiefly valuable for the building-stone and

lime-stone which they contain, Quarries have been opened up on each of the 40-acre
subdivisions. It does not appear that the lands have any substantial value for agri-
cultural purposes.

No appeal having been taken from your decision that the lands are mineral in
character, the same is to that extent affirmed and the case declared closed. Said
preemption cash entry No, 1472 has accordingly this day been canceled,
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The testimany, in my opinion, fails to show non-compliance with the law on the
part of the claimant, Piatt, or that he knew or believed that he was proceeding for
lands chiefly valuable for minerals (stone). He will not be prejudiced by this pro-
ceeding in any new claim which he may assert under the preemption law for other
lands.

In the case of Pacific Coast Marble Co. ». Northern Pacific R. R.
Co. et al. (25 L. D., 233), it was said:

That whatever is recognized as a mineral by the standard authorities on the sub-
ject, whether of metallic or other substances, when the same is found in the public
lands in quantity and quality sufficient to render the land more valuable on account
thereof than for agricultural purposes, should be treated as coming within the pur-
view of the mining laws. .

* * * * * * *

That lands containing valuable mineral deposits, whether of the metalliferous or
fossiliferous class, of such quantity and quality as to render them subject to entry
under the mining laws—that is, where they are more valuable on account of such
mineral deposits than for agricultural purposes—are ‘“mineral lands’’ within the
meaning of that term.

It is now well established that lands containing building stone, or
limestone, which renders the same more valuable on account thereof
than for agricultural purposes, are mineral lands within contemplation
of the mining laws. Theact of August 4, 1892 (27 Stat., 348), author-
ized the entry of lands chiefly valuable for building stone under the
placer mining laws. In the case of Hayden v. Jamison (on review), 26
L. D., 878, the question under consideration was as to whether land
more valuable for the red sand stone it contained than for agricultural
purposes was subject to disposition under the placer mining law prior
to said act of August 4, 1892, a mineral location and a homestead entry
having been made for the land involved prior to that date. It was
said in that case, reference being made to the rule in the case of
Pacific Coast Marble Co. ». Northern Pacific R. R. Co., ¢ al., supra:

It having been found, and not being now questioned, that the land in controversy
is more valuable on account of its sand stone deposit than for agriculture, this case

" comes squarely within the rule above set out, and it results that the homestead entry
of Jamison as to the land in conflict was and is unauthorized and can not be upheld.

From the above it must be concluded that the tract embraced in
Piatt’s preemption entry, being mineral land, was not subject to such
entry. Your office found in the contest case that the evidence fails to
show that Piatt acted in bad faith under his entry, ‘ or that he knew
or believed that he was proceeding for lands chiefly valuable for
minerals (stone).” Some of the older departmental decisions, rendered
about the time of Piatt’s entry, are to the effect that stone, useful only
for building purposes, does not render land subject to appropriation
under the mining laws nor except it from preemption entry.

In view of all the facts in this case and the above finding of your
office that Piatt acted in entire good faith in the premises, the Depart-
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ment is of opinion that repayment may properly and should be
allowed. The decision of your office herein is reversed and repayment
will be allowed as applied for.

REPAYMENT—-DESERT LAND ENTRY—EXCESS AREA.
CHarLeEs H. LEONARD.

Where an applicant, acting in good faith, applies for and is erroneously allowed to
make desert land entry for an amount of land which, added to that embraced in
a prior homestead entry made by him, aggregates more than 320 acres, and the
desert land entry is for that reason subsequently canceled as to the area in excess
of such amount, the entryman is entitled to repayment of the purchase money
paid on such canceled portion.

Secretary Hitcheock to the Commissioner of the General Land Office,
(F. L. C) October 12, 1904. : (C. J. G)

An appeal has been filed by Charles H. Leonard from the decision of
yvour office of July 2, 1904, denying his application for repayment of the
initial twenty-five cents per acre paid by him on desert land entry for
the SE. £ NE. £, N. $ SW. 1, and SE. 1 SW. 1, Sec. 12, T. 23 S., R.
33 E., containing 160 acres, Burns, Oregon.

The entry was made June 15, 1901, and originally embraced, in
addition to the land described, the SE. % of said section 12, containing
160 acres. September 26, 1902, your office, upon report from the
local officers, required Leonard to relinquish 160 acres, it appearing
that he had on June 27, 1900, made homestead entry at the same land
office for the SW. £, Sec. 29, T. 23 S., R. 33 E., making a total area
entered by him under the public land laws of 480 acres.

Repayment is claimed on the ground that the entry in question was

erroneously allowed within the meaning of the act of June 16, 1880
(21 Stat., 287). In bis sworn declaration (printed form 4-274) filed at
the time of entry, Leonard stated, among other things:
. I further depose and declare that I have made no other declaration for desert lands
nor any other entry under the provisions of said act; that since August 30, 1890, I
have not entered under the land laws of the United States, or filed upon, nor do T
hold by assignment under the act {of [March 3, 1891, a quantity of land which, with
the tracts now applied for, would make more than 320 acres.

The corresponding portion of the printed form (4-274) now in use
is as follows:

T further depose and declare that I have made no other declaration for desert lands
nor any other entry under the provisions of said act; that since August 30, 1890, I
have not aquired title to, nor am I now claiming under any of the agricultural publice
land laws, an amount of land which, together with the land now applied for, will
exceed in the aggregate 320 acres.
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In support of his application for repayment, Leonard filed several
“affidavits, his own being in part as follows:

That at the time of making said desert land entry, I was informed by Mr. George
W. Hayes, at that time register of the U. 8. Land Office at this place, that I had the
right to acquire title to 160 acres of land under the homestead laws of the United
States and 320 acres of land under the desert land laws, and that my homestead fil-
ing of July 27, 1900, did not in any way whatever preclude me from filing on and
acquiring title to 320 acres of land under the desert land laws of the United States,
and was further informed that declaration of applicant (4-274) applied only to the
desert land act, and simply restricted the amount of land that could be acquired by
any one person under the desert land laws at that time, to 320 acres, and that it had
been so construed and the practice settled by the Department.

That it was the custom and practice of the register, Mr. Geo. W. Hayes, to advise
all applicants for desert lands who asked for information from him pertaining thereto
that if otherwise qualified, they had the right to enter and acquire title to 160 acres
of land under the homestead laws and 320 acres of land under the desert land laws.

That by reason of such advice and believing the same to be the law, I did hon-
estly, conscientiously and in good faith, make affidavit (form 4-274) fully believing
that it applied only to the desert land entries, as advised by Mr. Hayes.

An attorney who practiced before the local land office at the time
makes substantially the same statements in his affidavit. The state-
ment of the register is as follows:

I, George W. Hayes, being first duly sworn on my oath say, that from the st day
of August, 1898, until the 19th day of March, 1902, I was the register of the U. 8,
Land Office at Burns, Oregon, and that during said time when asked by an applicant
who desired to make desert entry that 1 gave it as my opinion of the law, that any
person holding or claiming as a homestead or otherwise, 160 acres of land or more
was entitled to file upon and make proof on 320 acres of desert land, either by origi-
nal application or by way of assignment, and I still believe it is the intention of the
law governing desert entries to allow such filing and proof: And further I believe
that there were entrymen under the desert law who acted upon my advice in mak-
ing desert entries.

The facts of this case clearly distinguish it from that class of cases
where repayment has been denied because the entries were wrongfully
procured upon the false and misleading statements of the applicants in
their proofs. There the entries were allowed upon proofs that were
accepted by the officials as true and they did not and could not reason-
ably be expected to know to the contrary. Here the statements made
by Leonard in his declaration misled no one, as the officers knew that
he had made a prior homestead entry; or whether they knew such to
be the fact or not the entry would have been allowed by them under
their interpretation of the law. They and the entryman were mutu-
ally mistaken in supposing that the restrictions contained in form 4274
referred only to desert land entries. As a fact their interpretation
of the Jaw was an erroneous one. The entry should not have been
allowed for 320 acres, and it could not have been confirmed in its
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entirety because covering land in excess of the area allowable to Leon-
ard under the law and the circumstances. ’

In view of the record herein, no element of bad faith can be charged
to Leonard on account of the statements contained in his declaration.
Besides, prior to and at the time the local officers reported the fact
of his two entries, he was engaged in complying with the law as to
reclamation and had already placed valuable improvements on the
land, thus evidencing his good faith in the purpose for which he
entered the land.

The decision of your office is reversed, and repayment will be
allowed as applied for.

THOMPSON ». SWELANDER.

Motion for review of departmental decision of April 30, 1904, 32 L.
D., 583, denied by Secretary Hitchcock, October 14, 1904.

_— -

SOLDIERS’ ADDITIONAL ENTRY—EXTENT OF RIGHT-EXCESS AREA.
GeorcE HEINRICH SPRENGER.

The right to make soldiers’ additional entry is limited to such an amount of land as
added to the amount previously entered shall not exceed one hundred and sixty
acres, even though the entryman may have paid cash for a portion of the original
entry as excess land.

The fact that 2 homestead entryman pays cash for a portion of his entry as excess
land does not constitute such excess a separate entry which may be regarded as
having b