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DEC IS IO N S
RELATING TO

TIlIE PUBLIC LAINIDS.RIGHT OF

LINE-INDIAN RESERVATIONS.

VAY-TELEPHONE

OPINION.
The act of July 24, 1866, authorizing the construction and maintenance of telegraph
lines through and over the public domain, and along military or post roads of
the United States, cbntains no grant or authority for the construction and maintenance of telephone lines.
A telephone company that, without statutory authority, enters upon and constructs
a telephone line across an Indian reservation may he dealt with as a trespasser
for such unlawful invasion.
Under a right of way grant to a railway company across an Indian reservation,
where the statate authorizes the construction and maintenance of a telephone
line upon said right of way, it is immaterial, so far as the United States and
Indians are concerned,, whether said railway company constructs and operates
the telephone line or permits another party so to do.
Whether a person is in an Indian country "without authority" of law, or whether
his "presence within the limits of the reservation" is "detrimental to the peace
and welfare of the Indians," must be determined by the Commissioner of Indian
Affairs, acting under the direction of the Secretary of the Interior; bt if so
found, the offender may be summarily removed from any tribal reservation.
The authority to remove property, wrongfully brought upon an Indian reservation,
or the presence of which upon a reservation is detrimental to the peace and
welfare of the Indians, necessarily follows from the authority to remove persons unler like circumstanccs, and from the general power of management of
Indian affairs committed to the Commissioner of Indiau Affairs, acting under
the direction of the Secretary of the Interior.

Assistant Attorney General Van Deran ter to the Secretary of the Interior,
Ju1 1

1 1899.

(i. B., JR.)

1Wil
his report, ated October 15, 1898,relative to the application of
the Arkansas Valley Telephone Company for permission to extend its
lines through the Otoe and Missouria and Ponca Idian reservations,
the Acting Coimissioner of Idian Affairs invites attention to two
telephone lines which have already been built across Indian reservations, oe by the Inland Telephone and Telegraph Company across the
[tinatilla Indian: reservation ill the State of Oregon and the other by
2957-vOL
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the Rocky Mountain Bell Telephone Comnipany
across the Fort Hall,
Indian reservatiol in the State of Idaho, and asks to be directed as to
the action to be taken in the premises.

By reference of October 17,

1898,foml the Acting Secretary, I am in receipt of the above report
and accompanying correspondence for au opinionas to the right of the Inland Telephone and Telegraph Company and the Rocky
Mountain Bell Telephone Company to build telephone lines on the Umatilla and
Fort Hall Indian reservations, respectively; and whether or not in so building lines
they have unlawfully invaded the reservations and commlaittedtrespasses for which
they may be proceeded against by the Department; and in case they did so ulllawfully invade the reservations and commit trespasses, by wheatmneansiay the Department proceed against them. - Has the Secretary power to take down the wires and
expel the agents of the companiest

It appears from the correspondence bad
l that the telephone lines
across the Umatilla and Fort Hall Indian reservations were constructed
by the respective companies during 1898 and prior to October first of
that year; that the IlanAl Telephone and Telegraph Company's line
runs from Atlena to Mleacham,Oregoni,via Thorn llowa distane.
of about fifteen miles, entering the Umatilla reservation at a loint
about one mile south of Athena ald leaving it at a point abont four
miles north of Meacham, passing througI the, reservation, partly on
and partly off public roads on legal subdivision lines, and most of the
way over or along allotted lanlds; that the Rocky Mountain Bell Telephone Company's line enters the Fort Hall reservation on its southern
boundary near McCaninon, Idaho, follows a wagon road on Indian

lands to Pocatello, a distance of about twenty-four miles, and is extended
thence on the right of way of the Utah Northern Railroad, a distance

of about twenty-three miles, to tle north boundary of the reservation;
and that the chiefs and headmen of the Indians on the Fort Hall reservation filed a protest, September 14, 1898, against the building of the.
telephone line on their reservation.
The InDlandTelephone and Telegraph Company, as appears from the
letter of its general manager, dated August 3, 1898,to the U. S. Indian
agent at the Umatilla aency, contends that it had the right to haild
its line over the Umatilla reservation by virtue of compliance with the
act of July 24, 1866 (14 Stat., 221), the provisions of which are preserved in sections 5263to 5268,inclusive, of the Revised Statutes. The
act reads as follows:
Thbatany telegraph company now organized, or which may hereafter b organized
under the laws of any State in this Union, shall have the right to construct, anaintai, and operate lines of telegraph through and over any portion of-the public
domain of the United States, over and along any of the military or post roads of the
United States which h ave been or may hereafter be declared such by act of Congress,
and over, under, or across the na-vigable streams or waters of the United States:
Proided, That such lines of telegraph shall be so constructed and mnaintained as not
to obstruct the navigation of seII streams Caud-waters, or interfere with the ordinary travel olsuch military or post roas. And any of said companiesshall have
the right to take and nUsefrom:such public flaledsthe necessary stone, timber, and

-
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other materials for its posts, piers, stations, and other needful uses in the construction, maintenance, an( operation of said ines of telegraph, and may pre-empt and
use such portion of the unoccupied public lands subject to pre-enption. through
which its said lines of telegraph may be ]ocated as may be necessary for its station,
not exceedinlgforty acres for each station; but such stations shall ot be within
fifteen miles of each other.
SEc. 2. That telegraphic commllunications between the several departments of the
government ofthe.United States and their officers and agents shall, in their transmission over the lines of iny of said companiss, have priority over ill other business,
and shall be sent at rates to be annually fixed by the Postiaster-General.
Sic. 3. That the rights and privileges hereby granted shall not be transferred by
any conpany acting under this act to any other corporation, association, or person:
Prorided, hoiere, That the United States may at anytima after the expiration of
five years from the date of the passage of this act, for postal, military, or other purposes, purchase all the telegraph lines, property, and effects of any or all of said
companies at an appraised value, to be ascertained by live competent, disinterested
persons, two of whom shall be selected by the Postmaster-General of the Ijuited
States, two by the company interested, and one by the four so previously selected.
Sac. 4. That before any telegraph company hall exercise any of the powers or
privilegessconferred by this act, sh comnpanyshall file their written acceptance
with the Postmaster-General of the restrictions and obligations required by thisact.

Tilerecent decision of the supreme court in the case of The City of
itichanond v. The Southern Bell Telephone and Telegraph Comipany
(174 U. S.,
) is against the above contention of the Inland Telephone

and Telegraph Company. In that case the Southern Bell Telephone
and Telegraph Company filed a bill for an injllnction to restrain the

city of Richmond,its agents, officers and all others from cutting, removing or in any way injuringithe
that
city ald from preventing

company's lines poles and wires within
interfering with the exercise of the
rights cla-fluedby the coImpanyunder the act of Jaly 24, 1866 spra ,
and also from taking proceedings to inflict and enforce fines and penclties on said compIany for exercising its alleged rights. The circuit
or

court granted the ijunctioi as prayed, and its decree, though modified
in certain particulars, was affirmed by the circuit court of appeals. The
case presented the question whether a telephone line was a telegraph
line withinithe meaning and intent of the said act of 1866 nI upon that question the court said
But independently of any question as to the extent of. tile authority granted to
"telegraph" companies by the act of 1866, we are of opinion that the courts below
erred in holding that the plaintiff, in respect of the particular business it was conducting, could invoke the protection of that act. The plaintiff's charter, it is true,
describes it as a telephone and telegraph company. Still, as disclosed by: the bill
and the evidence in the cause, the business in which it was engaged and for the
protection of which against hostile local action it invoked the aid of the federal
court, was the business transacted by using what is commonly called i " telephone,"
whieh is described in an agreement between the Western Union Telegraph Goumpany and-the National Bell Telephone Company, in 1879,as "an instrument for electrically transmitting or receiving atrticelatespeech."
It may be that the public policy intended to be pronioted by the act of Congress
of 1866would suggest the granting to telephone companies of the rights and privi-

40

DECISIONS RELATING TO THE PUBLIC LANDS.

leges accorded to telegraph companies. . And it may be that if the telephone had
been known and in use when that act was passed, Congress would have embraced in
its provisions companies employing instruments for electrically transmitting articulate speech. Bat the question is, not what Congress might have done in 1866 nor
what it may or ought now to do, but what was in its mind when eacthig thestatute in question. Nothing was then distinctlyknouwu of any device by which articulate speech could be electrically transmitted or received between different points,
more or less distant from each other, nor of companies organized for transmitting
messages in that mode. Bell's invention was not made public until 1876. Of the
different modes now employed to electrically transmit messages. between distant
points, Congress in 1866 knew only of the invention then and now popularly called
the telegraph. When therefore the act of 1866 speaks of telegraph companies, it
could have meant onlysuch companies as employed the means then used or embraced
by existing inventions for the purpose of transmitting messages merely by sounds of
instruments and by signs or writings.
In 1887 the Postmaster General submitted to the Attorney General the question
whether a telephone company or line, offering to accept the conditions prescribed in
Title LXV of the Revised Statutes (being the act of 1866),could obtain the privileges therein specified. Attorney General Garland replied: "The subject of Title
LXV of Revised Statutes is telegraphs. In all its sections the words 'telegraph,' 'telegraph company' and 'telegram' define and limit the subject of the legislation.
When the law was made, the electric telegraph, as distinguished from the older
forms, was what the lawmakers had in view. The electric telegraph, when the law
was made, as to the general public, transmitted only written communications.
Its mode of conduct is yet substantialliy the same. This transmission of written messages is closely analogous to the United States mail service. Hence the
acceptance of the provisions of the law by the telegraph company was required
to be filed with the Postmaster General, who has charge of the mail service.
Iioder the, several sections embraced in the Title, in consideration of the right
of way and the grant of the right to pre-empt forty acres of land for stations
at intervals of not less than fifteen miles, certain privileges as to priority of right
over the line, also the right to purchase, with power to annually fix the rate of compensation, were secured to the government. Governmental communications to all
distant points are almost all, if not all, in writing. The useful government privileges which formed an important element in the legislation would be entirely inapplicable to telephone lines, by which oral communications only are transmitted. A
purchase of a telephone line certainly was not in the mind of the lawmakers. In
common and technical lau-nage alike, telegraphy and telephony have different significations. Neither includes all of the other. The science of telephony as now
understood was little known as to practical utility in 1866,when the greater part of
the law contained in the Title was passed. Telephone companies therefore are not
within the ' category of the grantees of the privileges conferred by the statute.' If
similar privileges ought to be granted to telephone companies, such a grant would
coute within the scope of legislative rather than administrative power." (19
Opin: 37.)

It is not the function of the judiciary, because of discoveries after the act of 1866,
to broaden the provisions of that act so that it will include corporations or companies that were not, and could not have been at that tile, within the contemplatiou of Congress . . . The conclusion that the act of 1866confers upon telephone
companies the valuable rights and privileges therein specified is not authorized by
any explicit language used by Congress, and can be justified by implication only.
But we are unwilling to rest the construction of an important act of Congress upon
implication nmerely; particularly if that construction might tend to narrow the full
control always exercised by the local authorities of the States over streets and alleys
within their respective jurisdictions. If Congress desires to extend the provisions
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of the act of 1866to cmpanies engagel in the business of electrically transmitting
articulate speech-that is, to companies popularly known as telephone companies,
and never othervise designated i common speech-let it do so in plain words. It
will be time enough when such legislation is enacted to consider any questions of
constitutional law that maybe suagested by it.

It is clear uder this authoritative decision of the supreme court
that no grant or authority exists in the act of 1866 for the construction
of the aforesaid telephone lines across the Umatilla and the Fort Hall
Indian reservations. Except as to that portion of the Rocky Mountain
Bell Telephone Company's line which is upon the right of way of the

Utah Northern railroad, I am unable to find any grant or authority for
the construction of either line within the limits of these reservations,
and am of opinion that, with this exception, the compaiiies in question
by entering upon and constructilg their respective lines unlawfully
invaded and trespassed upon the reservations, and are liable, therefore,
to be dealt with as trespassers.
The eleventh section of the act of September 1; 1888(25 Stat., 452,
456), entitledAn act to accept and ratify anl agreement made with the Shoshone and Bannack
Indians, for the surrender and relillquishment to the United States of a portion of
the Fort Hall reservation, in the Territory of Idaho, for the purpose of a town-site,
and for the grant of a right of way through said reservation to the Utah and
Northern Railway Company, and for other purposes,

authorizes the use of the lands taken by said railway company thereunder for its right of way and station groundsfor seh purposes only as shall be necessary for the construction, maintenance, and
convenient operation of a railway, telegraph or telephone lines.

It is not deemed material under the quoted provision, so. far as the
United States or the Indians are concerned, whether the railway company constructs, maintains and operates the telephone line or permits
or authorizes another party to do so. As to that portion of its line
within the limits of the reservation which is on the railroad company's
right of way, I am of opinion that the Rocky Mountain Bell Telephone

Company is not a trespasser against the government or the Indians.
The Indians within the United States stand in their relation to the
United States as wards to a guardian (herokee Nation v. The State
of Georgia, 5 Peters, 1, 17; Worcester v. State of Georgia, 6 Peters,
515, 559; United States-v. Kagama, 118 U. S., 375; Choctaw Nation
v. United States, 119 U. S., 1, 27; and Stephens v. Cherokee Nation,

174 U. S., 445, 484). In view of the paramount authority of Congress
over the Indian tribes and of the duties imposed on the government by
their condition of dependency, congress has from tinmeto time passed
laws for the government of the Indian Country. By section 441 of the

Revised Statutes the Secretary of the Interior is charged with Ithe
supervision of public business relating to the Idians; and by section
463 is committed

to the Commissioner of Indian Affairs, under the
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direction of the Secretary of the Interior, and agreeably to such regulations as the President may prescribe, " the management of all Indian
affairs, and all matters arising ollt of Indian relations."

Sections 2147

and 2149of the Revised Statutes, respectively, provide:
SEC. 2147. The superintendent of Indian affairs, and the Indian agents and subagents, shall have authority to remove fromathe Indian country all persons found
therein contrary to law; and the President is authorized to direct the military force
to be employed in such removal

SEC.2149. The Commissioner of Indian Affairs is authorized and required, with
the approval of the Secretary of the Interior, to remove from any tribal reservation
any person being therein without authority of law, or whose presence withil the
limits of the reservation may, in the judgment of the Commissioner, be detrimental
to the peace and welfare of the Indians; and may employ for the purpose such force
as may be necessary to enable the agent to affect the removal of such person.

Relative to the exercise of the authority to remove persons under
sections 2147 and 2149 Assistant Attorney General Shields in an
opinion dated October 19, 1889, said:
Whether a person is in an Idian country "wivithont authority" of law, or whether
his "presence within the limits of the reservation" is "detrimental to the peaceand
welfare of the Indians" must be determined primarily by the enlightened judgment
of the Commissioner of Indian Affairs. But, if so found, with the approval of the
Secretary of the Interior, the offending person or persons may be summarily removed
from any tribal reservation.

This opinion has received the approval of several Secretaries of the
Interior. and 1 concur in the views expressed therein.
While authority is thus explicitly given to remove persons from

tribal reservations, I am not aware of any express statutory authority
for the removal therefrom of the property of trespassers. I think, however, that sueh express authority is not necessary. The authority to
remove property, brought upon a reservation without authority of law,
or the presence of which upon a reservation is detrimental to the peace
and welfare of the Inldians, seems necessarily to follow from the author-

ity to remove persons under like circumstances, and from the general
power of management of Indian affairs with which the Commissioner

of Indian Afftirs, acting under the direction of the Secretary of the
Interior, is clothed.
I am therefore of opinion that the Commissioner of Indian Affairs,

with the approval of the Secretary, may remove from these reservations
the agents and emp]oyes of these companies, and also the wires, poles
nandother property of the companies where the same are upon the

reservations without authority of law as aforesaid.
The propriety of citing each company to withdraw its agents and
employes, and its wires, poles and other property within a stated time,
before exercising the aforesaid authority to remove themn from the res-

ervations, will be so readily appreciated as to render any suggestion
upoi that point unnecessary on my part.
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The method of proceeding against the companies for any injury done

or damage inflicted by their unlawful invasion of and trespass upon the
reservations is by the institution of appropriate actions in the courts.
Approved, July 1, 1899.
E. A. HITCHCOCK,

Secretary.
DEVER ET AL. V. AYARS.

Motion for review of departmental decision of March 6, 1899, 28 L. D.,
169, denied by Secretary Hitchcock, July 1, 1899.
MINING CLAIM-PATENT-EXPENDITURE.
MAYFLOWER GOLD MINING CO.
A single application may embrace, and a single patent issue for placer and lode
claims, where the land involved lies in one body or. piece, has been claimed or
located for valuable deposits, and the several claims have a common ownership
Under an application for mineral patent, which embraces several locations held in
common, and is made and passed to entry prior to July 1, 1898,proof of an
expenditure f five hundred dollars on the group of claims is sufficient, under
amended rle 53 of the mining regulations.

Secretary itelicoc7l to the ommissioner of the General Land Office,
(W. V. D.)
July 3, 1899.
(G. B. G.)
July 13. 1895, the Mayflower Gold Mining Company made its appli-

cation for a patent under section 2325of the Revised Statutes for the
Beaver Springs placer No. 1, the Beaver Springs placer No. 2, and the
Mayflower and Highland Chief lode claims.

These claims are contiguous, the two placer claims adjoining each
other, the Mayflowerlode adjoining the Beaver Springs placer No. 2
oil the southwest, and the Highland Chief lode adjoining the Beaver
Springs placer No. 1 on the northwest.
An entry of these claims was allowed, and patent certificate issued
October 12, 1895. This entry was before the Department once before
upon another question. Elda Mining and Milling Company v. Mayflower Gold Mining Company (26 L. D., 573).

X

August 18, 1898,your office,upon an examination of the evidence
submitted in support of theapplication for patent, found that the said
Highland Chief and Mayflowerlode claims were contiguous to but not
embraced within either of the placer claims, and held that "there is no
authority under the mining laws for embracing in an application for
patent a lode ad a placer claim, where the lode is not within the
exterior limits of the placer location." The claimant company was
thereupon notified that it would be required to elect whether it desired
to retain in its entry the placer claims or one of the lode claims (the

80 ;: 0
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exclusion of the placer laims rendering the lode claims non-contiguous), and that upon such election the entry would l)e canceled as to the

other claims.
August 29, 1898, claimant requested that the entry be referred to the
board of equitable adjudication for approval, but your office, September 29, 1898, held that the entry having been allowed i

violation of

the mining regulations, the request could not be granted.

In that

decision it was further found upon a re-examination of the record that
the amount of labor andimprovements upon each location were as fol-

lows: Beaver Springs placer No. 1, $100; Beaver Springs placer No. 2,
$700; Mayflower lode claim, $460; Highland Chief lode

laim, $560;

and it was thereupon held that, should claimant
make a selection of any of the locations embraced in said entry, evidence must be
furnished that the statutory expenditure of $500in ]abor or improvements has been
made thereon prior to or during the local peiiod of publication.

Claimant has appealed to the Departmeit, its contention being, in
substance, that the entry as made should stand and be passed to
patent.
Your officeholding that there is no authority under the mining laws
for embracing in the same application for patent a lode claim and a
placer claim, covering adjoining but different tracts of ground, is made

to rest upon section 2333 of the Revised Statutes.

That section is as

follows:
Where the same person, association, or corporation is in possession of a placerclaiul, and also a vein or lode included within the boundaries thereof, application
shall be made for a patent for the placer-claim, with the statement that it includes
such vein or lode, and in such a case a patent shall issue for the placer-claim, subject to the provisions of this chapter, including sueh vein or lode.
-

This section does not support the conclusion reached by your office.

It directs in what manner an application shall be made for a placer
claim which includes within its boundaries a known vein or lode in the

possession of the applicant. There is no rule of construction under
which it can be well said that a statute, which directs how. an application shall be made for a placer claim which includes a known vein or

lode, prohibits the inclusion in an application for patent of a placer
claim and a lode claim covering adjoining but different tracts of ground.
No good reason has been given by your office, and none is suggested by

the record in this case or by a careful investigation of the subjectwhy
a single application may not embrace and a single patent be issued for

placer and lode claims situated as these are, if the applicant has complied with the law.. Section 2325 expressly authorizes the inclusion in
an application for patent of "any land claimed and located for valuable deposits" otherwise spoken of as "a piece of landl"and as "tile
claim or claims in common." The land-in question lies in one body or
piece, has been' claimed and located for valuable deposits, and the several claims have a common ownership.
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In the natter of the expenditure upon these claims, the attention of
your office is directed to circular of

larch 14, 1898 (26 L. D., 378),

amending paragraph 53 of the mining regulations approved December
15, 1897, to read as follows:
The claimant at the time of filing the application for patent, or at any time withinv
the sixty days of publication, is required to file with the register, a certificate of the
surveyor-general that not less than five hundred dollars' worth of labor has been'
expended or improvements made, by the applicant or his grantors upon each location embraced in the application, or if the application embraces several locations -held i common, that an amount equal to five hundred dollars for each location, has
been so expended pon, and for the benefit of, the entire group; that the plat filed
by the claimant is correct; that the field notes of the surrey, as filed, furnish sich
an accurate description of the claim as will if incorporated in a patent serve to fully
identify the premises and that suich reference is made therein to natural objects or
permanent monuments s will perpetuate and fix the locus thereof; Provided, That
as to all applications for patent made and passed to entry before July 1, 1898, or
which are by protests or adverse claims prevented froui being passed to entry before
that time, where the application embraces several locations held in common, proof
of an expenditure of five hundred dollars upon the group will be sufficient and an
expenditure of that amount need not be shown to have been made upon, or for the
benefit of, each location embraced in the application.

This entry was made October 12, 1895,and, under the proviso in the
circular above quoted, the application for patent having been made and
passed to entry before July 1, 1898,and the application embracing several locations held in common, the proof of the expenditure herein is
sufficient.

. S. Hale (28 L. D., 524).

The decision appealed from is reversed, and the papers are herewith
returned, with directions to pass the entry to patent unless other objection appears.
JuN~i:N

v. NILLSSON.

Motion for review of departmental

decision. of April 28, 1899, 28 L. D.,

333, denied by Secretary Hitchcock July 3, 1899.
RAILROAD ELAND-CONFIRMATION-ACT

OF MARCH , 1S96.

J. A. CONAWAY ET AL.
Under the act of March 2,1896,it is the duty of the Secretary of the Interior to
investigate the claims of all persons who assert that they are bonefide purchasers
of lands erroneously patented or certified under a railroad grant; and who present their claims under said statute prior to the institution of suit to cancel the
erroneous patent or certification.

Secretary Hitchcock to the Commissioner of the General Land Office,
(F. W. C.)
July 3, 1899.
(AT. V. D.)
With your office letter of November 30, 1898, were transmitted

peti-

tions of J. A. Conaway et al., asserting a confirmation of title in them,
under the provisions of the act of March 2, 1896(29 Stat., 42), to certain
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described land purchased by the ifrom the Southern Pacific Railroad
Company.

Upon the showing miade.the title of these purchasers was by this
Department, on February 6, 1899,held to have been confirmed by said
act, and your office was directed to make demand upon the company
for the value of said lands.
Tile Department is nov in receipt of your office letter of the 22nd
ultintio, in which it is stated that:
In accordane with said departmental instructions this office, by letter dated
February 28, 1899,made demand upon Mr. C. P. Huntington, President of said Southern Pacific Railroad Company for the value of the land. More than ninety days
halve since elapsed and no response has been received thereto.

In said letter it is further stated that:
It has recently been learned that said tracts are included in the bill of complaint
filed April 13, 1899, in cause No. 878, the United States v. Southern

Pacific R. R. Co.

et al., now pending in the United States circuit court, ninth circuit, southern district of California.
In addition to the eases above mentioned there are a number of cases where the
Department has upon the recommendation of this office, held that the title of petitioners was confirmed under the act of March 2,1896, 94pra, to tracts which are
involved in said cause 878, but this office has not as yet noted the confirmation on
the tract-books of this officeor made demand upon the company for the value of the
land and there is also pending in this officea number of petitions for confirmation of
title for tracts so involved, which have not yet been reported to the Department for
confirmation.

In closing, your office letter states that:
In view of the pending suit, it would seem that no further demand should be made
upon the company for the value of any of the tracts therein involved and I recommend that this office be directed to suspend action on all petitions for lands involved
in said cause 878 until the case is finally determined by the courts.

The act of March 2, 1896, supra, is as follows:
* That suits by the United States to vacate and anuel anypateut to lands heretofore
erroneously issued under a railroad or wagon road grant shall only be brought
within five years from the passage of this act, and suits to vacate and annul patents
hereafter issued shall only be brought within six years after the date of the issuance
of such patents, and the limitation of section eight of chapter five hundred and
sixty-onle of the acts of the second session of the Fifty-first Congress and amendments thereto is extended accordingly as to the patents herein referred to. But no
patent to any lands held by a bona fide purchaser shall be vacated or annulled, but
the right and title of such purchaser is hereby confirmed: Provided, That no suit
shall be brought or maintained, nor shall recovery be had for lands or the value:
thereof that were certified or patented in lieu of other lands covered, by a grant
-which,were lost or relinquished by the grantee in consequence of the failure of the
government or its officers to withdraw the same from sale or entry.
SEC.2. That if any person claiming to be a bona fide purchaser of any lands
erroneously patented or certified shall 'present his claim to the Secretary of the
Interior prior to the institution of a suit to cancel a patent or certification, and if it
shall appear that he is. a bona fide purchaser, the Secretary of the Interior shall
request that suit be brought in such case against the patentee, or the corporation,
company, person or association of persons, for whose benefit the certification was
made, for the value of said land, which in no case shall be more than the minimum
government price thereof, and the title of such claimant shall stand confirmed. AD
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adverse decision by the Secretary of the Interior on the bonn fides of such claimannt
shall not be conclusive of his rights, and if such claimant, or one claiming to be a
bona fide purclaser, but who has not submitted his claim to the Secretary of the
Interior, is made a party to such suit, and if found by the court to be a bona fide
purchaser, the court shall decree a confirmation of the title, and shall render a
decree in behalf of the United States against the patentee, corporation, company,
person or association of persons for whose benefit the certification was made for the
value of the land as hereibefore provided. Any bona fide purchascr of lands-patented or certilied t a railroad company, and who is not made a party to such it,
and who has not submitted his claim to the Secrelary of the Interior, may establish
his right as such bona fide purchaser in any United States court having jurisdiction
of the subject-matter, or at his option, as prescribed in sections three and four of
chapter three huodred and seventy-six of the acts of the second session of the Fortyninth Congress.
SEC.3. That if at any time prior to the institution of suit by the Attorney-General to cancel any patent or certification of lands erroneously patented or certified
a claim or statement is presented to the Secretary of the Interior by or on behalf of
any person or persons, corporation or corporations, claiming that such person or
persons, corporation or corporations, is a bona fide purchaser or are bona fide purchasers of any patented or certified land by deed or contract, or otherwise, from or
through the original patentee or corporation to which patent or certification was
issued, no suit or action shall be brought to cancel or annul the patent or certification for said land until such claim is investigated in said Department of the Interior; and if it shall appear that said person or corporation is a bona fide purchaser
as aforesaid, or that such persons or corporations are such bona fide purchasers,
then no suit shall be instituted and the title of such claimant or claimants shall
stand confirmed; but the Secretary of the Interior shall request that suit be brought
in such case against the patentee, or the corporation, company, person, or association of persons for whose benefit the patent was issued or certification was made
for the value of the land as hereinbefore specified.

Under this act it is made the duty of the Secretary of the Interior
to investigate the claims of all persons who assert that they are bona
de purchasers of lands erroneously patented or certified and who pre-

sent their claims prior to the institutionl of suit to cancel the erroneous
patent or certification. The petitions of Conaway et al. were presented
before the institution of said stlit on April 13, 1899,and therefore it
-was the duty of the land department to proceed with the investigatiOnS of these claims, and if the claim of confirnatioll was sustained
to demand of the railroad company the value of the lands, to the end
that a full statement of the matter could be transmitted to the Department of Justice with a request for-appropriate action thereoi, so that
a decree for the value of the land might be sought in the pending s itI
or in some future sit.
Other claims of confirmation of title under said act heretofore or
hereafter presented t this Department prior to the istitution of suit
to cancel the patent or certificate will be disposed of in like manner..
Claims presented after the institution of suit will not be acted upon
pending its determination, but the claimants should be advised that
under the statute they can probably present their clailms in the suit
wherein cancellation is sought and can there obtain a judicial determination of their right and title.
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MINING CLAIM-PLACER ENTRY-DISCOVERY.
FERRELL ET AL. ). HOGE ET AL.

(ON 1REyllw).

Section 2325of the Revised Statutes is a statute of repose only so far as to bar the
assertion of adverse ulining claims not filed within the period. of publication,
and does not relieve the Land Department from te duty of ascertaining whether
the land soufglt to be patented is mineral in character, and therefore subject to
disposition under the mining laws.
A single discovery is sufficient to authorize the location of a placer claim, andl may,
in the absence of any claim or evidence to the contrary, be accepted as establishing the mineral character of the entire claim sufficiently to justify the
patenting thereof, but such single discovery does not couclusively establish the
mineral character of all the land included in the chaim, so as to preclude further
inquiry in respect thereto.
The entire area that may be taken as a placer claim can not be acquired as appurtenant to placer deposits which are shown to exist only in a portion thereof.
Where a part of the area embraced within a placer entry, in this instance tenty
acres, is shown to contain no valuable mineral deposit subject to placer location, such part of the claim will be excluded from the entry.

Secretary Hitchcock to te
(W. V. D.)

Commissioner of the General and Office,
Jly 7, 1899.
(E. F. B.) (G. B. G.)

This controversy, involving the Horse Shoe Quarry placer mining
claim, survey No. 2602, Helena, Montana, land district, of which Hoge
et al. made mineral entry January 6, 1S90, has been pending before the

land department since February 12, 1891,an(l its history is given in.
departmental

decisions of February 12, 1894 (18 L. D., 81), December

22, 1894 (19 L. D., 568), and July 1 1898 (27 L. D., 129).

The claim, which is
and was located by an
covery 'within its limits
fluxing purposes. No

upon unsurveyed land, embraces 159.97 acres
association of eight persons, upon a single disof a deposit of lime ad iron rock valuable for
adverse 'claim was filed (luring te period of

publication, bat a protest was sbsequently filed against the mineral
entry by persons claiming that the land was not subject to the operation of the mining laws, which resulted i the decision of July 1, 1898,

wherein it was held that the portion of the claim which the parties
have for convenience denominated the Heel Calk subdivision, being
the extreme northeasterly twenty acres, is not mineral in character and
should therefore be excepted from the entry.
The case is now here upon the mineral clahmants' motion for review
of that decision, the grounds of which motion may be summarized as
follows:

1. That as no adverse claim was fled during the period of publica.
tion, the right to the tract in controversy vested in the entrymen, and
thereafter third parties could not object to the issuance,of patent except
it be shown that the applicants had failed to comply with the mining
laws.

2. That one discovery of mineral within its limits was sufficient to
establish the mineral caracter of the entire claim to such an extent
that no one could be heard to allege that any part thereof is non-mineral.
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3. That the evidence shows that the twenty acres denominated as the
Heel Calk sub-division, contain a valuable deposit of sandstone which
is sufficient to sustain that portion of the entry, even though it be a
different kind of mineral from that for which the claim was originally
located.
As to the first proposition, it may be said that section 2325 of the 1

Revised Statutes, is a statute of repose only so far as to bar the assertion of adverse mainingclaims not filed within the period of publication,;
and that it does not relieve the land department from ascertaininig
whether the land sought to be patented is mineral in character and \
therefore subject to disposition under the mining laws. The land
department is charged with the duty of disposing of the public lands
in the nanner provided by law, and its officers must determine the.
character of the land and dispose of it only under the law applicable
thereto. That-non-mineral land can not be disposed of under the miling laws is a cardinal rule in the administration of the public land lavs.
The second proposition was practically rejected by the decision under
review, but it is insisted by the mineral claimants that that decision
and the rule announced i the Union Oil Company case (25 L. D., 351),

can not both stand, and that if the former prevails it is a repudiation
of the latter.
There is no such conflict. In both decisions it is held that one discovery upon a claim, whether it be of twenty acres or of one hundred

and sixty acres, is sufficient to authorize a placer location thereof, but
in

either case is it held, either directly or by intendment, that such

*liscovery is conclusive as to the mineral character of te entire claim,
or that all the land therein can be acquired as appurtenant to the mm1eral deposits in the portion containing the discovery.
Under section 2320 of the Revised Statutes a lode claim may extend

fifteen hundred feet along a discovered vein or lode and, to secure the
convenient working of the claim and give location and precision to its
boundaries, may incidentally include surface ground to the extent of
three hundred feet on each side of the middle of the vein at the srface, irrespective of the character of such surface ground.

It is contended that a like principle applies'to placer claims and that
as an incident to the mineral deposits developed by the discovery and
for which the location is made the claim may include the full area of
twenty acres for each person participating

in the location, not exceed-

ing in all one hundred and sixty acres, irrespective of its character; in
other words, that a discovery of placer mineral deposits will support a
location of twenty acres by a single individual or oine hundred and

sixty acres by; an association of eight persons whether the mineral
deposits extend throughout the entire claim or are confined to the
immediate locality of the discovery. This contention is based upon
section 2329 of the RevilsedStatutes, which makes placer claims " subject to entry and pateriYunder like circumstances and conditions and
upon similar proccec.ings as are provided for vein or lode claims."
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Section 12 of the act of July 9, lS70 (16 Stat., 217), from which this

section was taken, reads as follows:
Avd be itf ather ceaected,That claims, ustally called placers," incllding all forms
of deposit, excepting veins of quartz or other rock in place, shall be subject to
entry and patent under tis act, under like circumstances and conditions, and upon
similar proceedins. as are provided for vein or lode claims: Prorirded,That where
the lands have been previously surveyed by the United States, the entry in its
exterior limits shall conform to the legal subdivisions of the public lands, no further
snrvey or plat in! such case being required, aind the lands may be paid for at the rate
of two dollars and fty cents per acre: Protided .flu'tlMer,That legal subdivisions of
forty acres may be subdivided into ten-acre tracts; and that to or more persons,
or associations of persons, having contiguous claims of aiy size, although such
claims may be less than ten acres each, may make joint entry thereof: And prorided
fitrtber, That nio location of a placer claim, hereafter made, shall, exceed one hundred and sixty acres for any one person- or association of persons, which location
shall conform to the United States surveys; and nothing in this section contained
shall defeat or impair any bona fide pre-emption or homestead claim upon agricol:tural lands, or authorize the sale of the improvements of any bona fide settler to
any purchaser.

*While this statute remained in fll force placer claims pon surveyed lands had to be so located that their exterior limits would conform to the legal subdivisions of te public lands.: These subdivisions
were established by the rectangular systele of public surveys which of;
course were not coincident with the lines:which separate mineral lands,
froi non-umineral.lauds,and therefore placer claims located upon surveye(l lands during the continuance of this act frequently had to
include within their exterior limits some non-mineral lands in order to
embrace the desired mineral lands and at the same time conform to the
legal subdivisions of the Imblic lands. But tlie extent to which nonminerallaids would have beemiotherwise included in placer locations
made under this act was greatly lessened by the provision for the sub-

division into ten acre tracts of forty acre legal subdivisions, the smallest
theretofore recognized by law.
The provision in the act of July 9, 1870, i respiect to the necessity

of conforming placer claimisupon surveyed lands to the legal subdivisions of the public surveys was modified by section 10 of the act of

-

May 10, 1872 (17 Stat., 91; Rev. Stat., Sec. 2331), which declared:
and all placer mining elaims heretofore located shall conform as near as practicable
with the United States system of public land surveys and the rectangular subdivisions of such surveys, .
but where placer claims canuot be conformed to legal
subdivisions, survey and plat shall-be made as on unsurveyed lauds: . . . . and
provided, also, that where by the segregation of mineral land in any legal subdivision a quantity of agricultural land less than forty acres remains, said fractional
he entered by any party qualifed by Law, for
portion of agricultural landay
homestead or pre-emption purposes.

The purpose of this modification is well stated in the case of William
Rablin (2 L. D., 764).

The provisions in the later act to the effect that placer claimisthereafter located should conform "as iiear as practicable"t to the public
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surveys and the rectangular subdivisions thereof, and that where tey
could not be so conformed they should be surveyed and platted as
on unsurveyed lands, and the recognition therein given to the segregation of mineral lands from non-mineral lands in legal subdivisions
of forty acres or more, make it evident that the discovery of placer
mineral deposits within a legal subdivision of forty acres or more was

not intenlded to necessarily establish the mineral character of the;
entire subdivision.
Considering all the statutes relating to mining claims it seems clear
that it was not their purpose to permit the entire area allowed as a
placer claim to be acquired as appurtenant to placer deposits irrespective of their extent. Under the law discovery of iniberal deposits is
an essential act in the acquisition of mineral land, and while a single
discovery is sufficient to authorize the locution of a placer claim adT'

may, i the absence of. any clain or evidence to the contrary, be\
treated as sufficiently establishing the mineral character of the entire
claim to justify the patenting thereof, such single discovery does not
* conclusively establish the mineral character of all the land included in
the claim so as to preclude further inquiry in respect thereto.
It Wouldnot comport with the spirit of the mining laws to hold that
- where a placer mineral deposit is discovered in any forty acre subdivi-

* sion of the public lands, an association of eight persons is authorized
to. embrace in a mining location founded upon such. discovery three

other contiguous forty acre subdivisions of non-mineral land and to
receive a patent for the same as a part of their mining claim, and yet

this would logically follow if the contention of these mineral claimants
were sustained.
The clain is upon unsurveyed lands and therefore is only indirectly
affected by the statutes relating to the form of placer claims located
upon surveyed lands.
As to the third proposition, if it is shown that what is denominated
the Eleel Calk subdivision contains any valuable mineral deposit subject to placer location, even though it. be different from the one for
which the location was originally

made, that

so-called subdivision

should not be excluded from the entry. The decision under review
finds that this twenty acres does not contain any mineral deposit of
practical value and subject to placer location, and a careful examination of the evidence made in the light of the motion for review shows

that this finding is fully sustained. While there Was testimony tendin1gto show that it contains a deposit of sandstone, the great. weight
of the evidence clearly demonstrates that the only'stone found therein
is a rotten sandstone which can be readily broken with the hand. A
sample of this was offered in evidence, and by the testimony of disinterested stone masons and quarrymen it is shown to. be without
value.
The motion is denied.

1(

;

DECISIONS RELATING TO TEE PUBLIC LANDS.
SECOND CONTEST-RESIDENCE-F INAL PROOF.
HANSING- v. ROYSTON.

-

The institution of a second contest, by one ho has theretofore filed afidavitof contest agaiiist the same entry, is a waiver of any right on the part of such contestant to proceed under the first charge.
The law does not require residence of a homesteader after the submission of final
proof, if such proof upon examihation is foulnd satisfactory.
No one but a claimant of record-is entitled to special notice of the intention of a,
homestead entryman to submit final proof.
A sliglt mistake in the spelling of the applicant's name in the published notice of
his, intention to submit final proof is immaterial, where no oneismisledthereby,
and the identity of the applicant is undisputed.

Secretary Hitchcock to the Commissioner of the General Land Office,
(AV. V. ID.)

July

10, 1899.

(G-. B.G)

September 20, 1893, Florence Royston made homestead entry for the
S

of the NW.~ of Sec. 27, T. 21 N., R. 1 W., Perry, Oklahoma.
December 12, 1893, Richard Hansing filed his affidavit of contest

agaiiist said entry, alleging prior settlement.
A earihg was ordered ad had, and August 29, 1895, the local
officers rendered a decision i the case recommending that the entry be

sustained.
October 10, 1896, upon the appeal of Hausing, your office sustained

the (ecision of the local officers and held that the plaintiff had "failed
to establish by a preponderance of proof that lie was the prior settler."
January 2, 1897, ilansing filed a motion for a rehearinjg, alleging that
since the trial of the case before the local office he had discovered

witnesses who would swear that Royston entered the territory of Oklahoma during the prohibited period. This motion was supported by a
number of affidavits.
January

4, 1897, Hlaising

appealed

fromnyour office decision of

October 10, 1896, and July 22, 1898, the Department affirmed the
decision appealed from aud overruled the motion for a rehearing, on the
ground that the showing niade did not authorize a reopening of the
case, because the statements made in the motion and affidavits filed in
support thereof were inadequate to overcome the testimony already in
the record upon the question of soouerism.
Haising filed a motion for a review of this decision, which was denied

by the Department, October 8, 1898.
In the meantime, and on December 14, 1895, "Florence B. Hincbey,
nreeRoyston," submitted final proof, which was suspended to await a final

disposition of the contest then peniding, and, June 17, 1896,Eansing
filed a second affidavit of contest, alleging that the defendant had
* wholly abandoned said land for more than six months since making said
entry and removed therefrom her household goods, and that she had
unotresided thereon any portion of the time since about December 16,

DECISIONS RELATING TO THE PUBLIC LANDS.

17

1895, and that the default existed. at the date of the execution of his
affidavit.

iNo action appears to have been taken by the local officers upon this
affidavit, but, October 15, 1898, ansing filed an "affidavit of protest and contest," alleging prior settlement, residence and permanent
improvements, that the entryman was disqualified by reason of her
premature and unlawful entrance into the Territory, and protesting
against the approval of the final proof, for the reason that affiant was
not given special notice that the entrywoman would submit final proof on
December 14,1895, and that the receiver's duplicate receipt shows that
said entry was made under the name of Florence Royston, that the published notice calls for a person by the name of Florence B. Hinchey,
neeFlorence " B. Rayston," and that said notice is therefore irregular
and void, and insufficient to support the final proof.
October 29, 1898, upon the motion of the defendant, the local officers

dismissed this protest,' and, October 31, 1898, approved the entrywoman's final proof.

Hansing again appealed to your office, and in that appeal reference
is made to his contest affidavit, filed June 17, 1896,and it is alleged
that notice of that contest affidavit was served upon the defendant.
January 19, 1899, your office dismissed Hansing's contest affidavit,
filed June 17, 1896, and sustained the action of the local officers dis-

missing the "protest and contest " filed October 15, 1898.
The further appeal of iHansing brings the case to the Department.
In consideration of the foregoing history of the case, it will be disposed of as current work.
The action of your office dismissing Hansing's affidavit of contest,
filed June 17, 1896, was correct.

The institution of a second contest is

a waiver of any rights the contestant may have had tnder the first.
When Hansing filed his affidavit of contest, October 15, 1898,he waived
his right to prosecute a contest under his affidavit of June 17, 1896.
Waters

et at. v. Sheldon (7 L. D., 346). Besides, the abandonment

charged in that affidavit is alleged to have occurred after the submission of final proof, and the law does not require residence of a
homesteader after the submission of final proof, if such proof upon
examination shows compliance with law.

Every allegation contained in the affidavit of October 15, 1898,has
been already decided adversely to the contestant, except the allegation
of irregularity in the submission of final proof.
There has-been a final adjudication here that Hansing was not, and
that Royston was, the prior settler upon the land involved; that the
evidence offered by Hansing in support of his motion for a new trial,
on the ground of the alleged soonerism of the defendant, was not
sufficient to reopen 'this case, and no additional
has since been offered.

proof of such charge

It is not material that Hansing was not given special notice that the
2967-vOL

29
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entrywoman would submit final proof on the day named.

No one but'

a claimant of record is entitled to special notice of the intention of a
homestead entryman to submit final proof; and Hansing was not a
claimant of record. It was finally determined that as against Royston
he had no valid claim to the land, and the final proof was not accepted
until his claim had been denied.
There was no such irregularity in the notice as warrants the rejection of the final proof. The small mistake in writing the name Florence "B. Rayston," instead of Florence IRoyston,did not mislead Hansing, nor is it alleged that he was misled thereby, or that the person
who published the notice is not the same person who made the entry.
The final proof upon this case has been examined and is found
sufficient.
The decision appealed from is affirmed.

GOURLEY

V. COUNTRYMAN.

Petition for re-review filed by contestant denied July 10, 1899, by
Secretary Hitchcock. See 27 L. D., 702, and 28 L. D., 198.

RIGHT OF WAY-RAILROAD-CANALS

AND DITCHES.

ST. PAUL, MINNEAPOLIS AND MANITOBA RY. CO.
The approval of a map of location, or a plat of station grounds, under the provisions of the act of March 3,1875, affects only public lands, and if there are no
public lands to be affected by the claimed right of way the maps should not be
approved by the Department.
Regulations of November 4, 1898,27 L. D., 663,with respect to railroad right of way
applications amended as to paragraphs 11 and 22, and directions given as to the
amendment of the regulations of July 8, 1898, 27 L. D., 200, governing applications for right of way for canals, ditches and reservoirs.

Secretary Hitch cock. to the Commnissioner of the General Eand Office,
(F. W. C.)
July 10, 1899.
(W. V. D.)

With your office letter of June 19, last, was forwarded a map of
location and two plats of station grounds filed by the St. Paul, Minneapolis and Manitoba Railway Company, for approval by the Secretary
of the Interior under the provisions of the act of March 3, 1875 (18

Stat., 482). The date of the filing of the map of location and station
plats is not given, but from your letter it appears that the same were
filed within twelve months after the filing of the approved plat of
survey of the townships included within the location and the ground
claimed for station purposes. It further appears that they were filed
prior to the approval of the circular of November 4, 1898 (27 L. D.,
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663), and that they were prepared in. conformity with the regulations
in force at the date of their filing.
An examination of these maps by your officedisclosed certain minor
defects, and they were returned to the company for correction March
1, 1899, and in the letter returning the maps the company was directed
to comply with the requirements of said circular of November 4, 1898.
From your letter it appears that the company has complied fully with
all the requirements of your office except the marking of the vacant
tracts crossed by the right of way as required by paragraph eleven of
the circular of November 4, 1898.
It is stated by the attorney for the company, in his letter of April 14,
1899,returning said maps, that:
The company has not, however, indicated upon said maps the vacant lands
through which the road passes or upon which said station grounds may be situated
as required by paragraph 11 of the circular of November 4, 1898, concerning railroad right of way, for the following reasons: The act of March 3, 1875,provides
that any company desiring to secure the benefits of the said act shall, within
twelve months after the location of any section of twenty miles of its road, ifthe
same be upon surveyed land, and if upon unsurveyed land, within twelve months
after the survey thereof by the United States, file a map of its road with the register of the land office for the district where such land is located. The act clearly
contemplates, or at least permits, the location and construction of the road over
unsurveyed laud and allows the company twelve months after the survey within
which to file a map of its road.
The line represented upon the map filed nder the act of 1875 was, as shown by
the affidavit of the chief engineer, located during the month of September, 1886,
and was actually constructed between the 15th of October, 1886, and the 28th day
of May, 1887, and has since been constantly operated and the grounds selected for
stations occupied by the company. Any question of priority of right which may be
raised between the railway company and persons who have settled upon, occupied
or entered the land since the actual location of the road or occupation of the sta.
tion must be determined by the courts and not by the Department. Should the
company designate upon the map filed by it the lands that are now vacant its
action in so doing might be construed by the courts as limiting and restricting its
application for right of way to such lands only.

In your officeletter submitting these maps you state that:
Since the date when this company was required to comply with the regulations of
November 4, 1898,I have decided that such compliance would not be insisted upon
where the application was filed before the promulgation of said circular, and was
prepared in other respects in conformity with the regulations in force at the date of
filing; and I, therefore, recommend that, as the application is prepared in accordance
with the regulations in force at the date of filing, the map and plats be approved,
subject to all valid existing rights.
As the company has raised the question concerning the marking of the vacant
tracts in connection with this application, I have deemed it proper to submit it;
and would respectfully request that the question involved be considered, and that
instructions be given this office for its future guidance in considering these applieations. I would say, also, that the same questions arise under paragraph 11, circular of July 8, 1898,concerning right of way for canals and reservoirs under Sees.
18 to 21, act of March 3, 1891 (26 Stat., 1095).
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The company having complied fully with the regulations in forceat
the time of the filing of these maps, they are, in accordance with the
recommendation of your office,herewith returned, approved, subject to
any valid existing rights.
Referring to the portion of your officeletter submitting these maps in
which you request instructions for your future guidance in the matter of
the requirements contained in paragraph eleven of the instructions of
November 4, 1898,making it the duty of the applicant to mark each
subdivision affected by the right of way "V " or " Vacant" if it belongs
to the public- domain at the time of the filing of the map in the local
land office,and further requiring a verification thereof by the register
of the local land office, you are informed that, after careful consideration of the matter, as the act making the grant does not contain such:
requirement, and as no good reason appears therefor, you will not in
future exact compliance therewith. It is clear, however, that the
approval of a map of location or of a plat of station grounds under the
provisions of the act of March 3, 1875, supra,affects only public lands,
and if there are Do public lands to be affected by the claimed right of
way the maps should not be approved by the Department. When maps
of location or station plats are filed in the local land officethey should
therefore be examined by the register, in connection with the plats and
records of his office,to ascertain whether there are any public lands
falling within the claimed right of way. It is not necessary that all the
lands to be affected by the right of way should be indicated upon the
map of location.

If, upon an examination of the records, it does not

appear that some portion of the public land would be affected by the
approval of the map, the local officers should return it, advising the.
applicant of that fact. Paragraph 22 of the regulations approved
November 4, 1898,will therefore be amended by adding the following:
'"If it does not appear that some portion of the public land would be
affected by the approval of such maps, they will be returned, advising
the applicant of that fact."
In this connection it is directed that the regulations approved July 8,
1898 (27 L. D., 200), relating to right of way for canals, ditches and

resevoirs over the public lands and reservations, be likewise amended
or modified.
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TOWNSITE ENTRY-MINtERAL LANDS-SECTION 16, ACT OF MARCH 3,
1891.
HULINGS V. WARD TOWNSITE.
A townsite entry made on mineral lands under the provisions of section 16, act of
March 3, 1891,should not be allowed to icilde lands theretofore patented under
the mining law.
A townsite patent issued under the provisions of said section will not disturb or
impair rights underany valid mining claim br possession existing at the time of
the townsite entry, or deprive the Departnent of jrisdiction to subsequently
issue patent for any such mining claim or possession on due showing of compliance with the mining law.

Secretary Hitchcock to the Commissioner of the General
(W. V. D.)
July 10, 1899.
The record in this

ase shows that September

and Office,
(L. L. B.),

28, 1897, James A.

Rundell, mayor of the incorporated town of Ward, in the State of
Colorado, made townsite entry, as trustee fdr: the inhabitants of said
town, for the S. t of SE.

Sec. 1, and the'-N.

of the NEt. H of See. 12,

T. 1 N., R. 73 W., Denver, Colorado, under the provisions of section
2387 of the Revised Statutes, and of section 16 of the act of March 3,
1891 (26 Stat.,

1095, 1101).

November 29, 1897, W. W.

lulings filed in the local office a protest

against the issue of patent upon said townsite entry, alleging, in substance, that the land embraced in said entry is mineral in character;
that at the time said entry was made, and for many years prior thereto,
there were a great many locations of' veins or lodes of mineral within
the limits thereof; that such locations were possessed and owned by
protestant and others, and such possession and ownership were recognized by local authority and by the laws of the United States; that at
the date of the townsite application, the protestant was and still is the
owner and in possession of the following lode mining claims: The
Columbia Extension lode; the South Columbia lode; the North Columbia lode; The Lucy Avendale lode; The St. Lawrence lode; The BanCroft lode; and the Montrose lode, all located on lands covered by said
application, and also a mill-site known as the Columbia mill-site, situ-

ated adjacent to the said St. Lawrence lode; that within each of said
mining claims mineral bearing rock has been (liscovered and developed,
the existence of which was well known to the inhabitants

of 'said town

of Ward long prior to the towisite application; that the
and ownership- of said mining claims by protestant

ossession

were also well

known to the inhabitants of said town and to said Rundell, when the
townsite application was filed; that since the location of four of said

mining claims, squatters have gone upon the land embraced within
them and are now claiming surface rights therein as against the rights
of this protestant; that said Rundell has published notice calling upon
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mining claimants within the limits of the townsite entry to tile their
claims within ninety days, setting forth their rights, etc., and has
announced that he would not recognize any claim by protestant to any
of the surface ground within his said mining claims, for the alleged
reason that under the townsite entry, he as trustee, has received the
full title to all the land covered thereby and that protestant can have no
surface rights therein based on the location, possession and ownership of
his said mining claims; that protestant has expended $50,000in working and developing his said several mining elaims and has taken therefrom more than $200,000worth of mineral; that he has placed upon
said claims which are adjaceut to one another, and constitute a group,
improvements of the value of $12,000; that the surface ground
embraced by said mining claims is absolutely necessary to the proper
working and development of said claims; and that under the laws of
the United States he is entitled to a patent to three of said lode claims
and has already had surveys made for such purpose. He asks that a
hearing be had, to the end that his said mining claims may be segregated and excepted from the townsite entry and from any patent that
may be issued thereon.
The protest was forwarded to your office and there acted upon March
25, 1898. By decision of that date it is set forth, in substance, that in
addition to the allegations of the protest relative to the existence of
the mining claims upon land embraced by the townsite entry, the records of your office show that a very large number of mining claims
have been applied for and entered covering a considerable portion of
said land; that there are not less than twenty-five approved surveys
of mining claims situated, in whole or in part, upon said lands some of

which have been patented and some have not; that four classes of
mining claims are involved in this case, namely: (1) claims for which

patents had issued at the date of the townsite entry, (2)claims applied
for but not patented at that date (some entered and some not), (3)
claims which had been surveyed but not applied for, and (4) claims
which are held under possessory title based upon alleged mining loca-

tions, etc.
Upon consideration of the matters thus set forth, your officeheld, in
substance and effect:
1. That the townsite entry, in so far as it embraces patented lands,
was improperly allowed, and that all such patented lands should be,
excluded therefrom;
2. That all unpatented mining claims on lands covered by the town-

site entry, and!for which applications were on file at the date of said
entr

should also be excluded therefrom, unless it be shown that such

claims had been abandoned or forfeited; and
3. That all other mining claims, surveyed or unsurveyed, existing
within said townsite entry at the date thereof, were sufficiently protected by the provisions of section 16 of said act of March 3 1891,
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and there was therefore no necessity for their segregation, and exclusion in terms from the townsite entry'and patent.
The protest was thereupon dismissed and Hulings has appealed to
the Department.
Strictly speaking, the protest of Rulings involves only alleged existing mining claims, surveyed or unsurveycd, unpatented' and not yet
applied for at the date of the townsite entry, the ownership and possession whereof, it is averred, were recognized by local authority and
by the laws of the United States at and prior to the date of such entry.
The only questions presented by the protest, therefore, relate to the
rights of owners, at the late of the townsite entry, of claims of the
third and fourth classes, considered in your said office decision, and to
the manner of protecting or enforcing those rights under said section
16 of the act of March 3, 1891.> That section provides:
That town-site entries may be made by incorporated towns and cities on the mineral lands of the ijUited States, but no title salf be acquired by such towns or cities
to any vein of gold,' silver, cinnabar, copper, or lead, or to any valid mining claim or
possession held under existing law. When mineral veins are possessed within the
limits of an incorporated town or city, and such possession is recognized by local
authority or by the laws of the United States, the title to town lots shall be subject
to such recognized possession and the necessary use thereof and when entry has been
made or patent issued for such town sites to such incorporated town or city, the
possessor of such minerl vein may enter and receive patent for such mineral vein,
and the surface ground appertaining thereto: Proirided,That no entry shall be made
by such niineral-vei claimant for surface ground where the owner or occupier of
the surface ground shall have bad possession of the same before the inception of the
title of the mineral-vein applicant.

Under this statute it is plain that whatever action is taken upon the
present protest, te rights of Hnlings and others under their mining
locations, if such locations in fact existed and possession thereof was
recognized as alleged, can not be disturbed for the reason that the act
expressly provides for the protection of possessory rights under existing valid mining claims, and also, that entry for the mineral veins so
possessed may be made and patent issued therefor, after patent has
issued for the townsite.
The issuance of patent on the townsite entry, under the statute
referred to, will not determine the rights of the protestant, in the premises, nor will such patent convey title " to any vein of gold, silver, cinna-

bar, copper, or lead, or 'to any valid mining claim or possession held
under existing law" within the townsite limits, by the protestant or
any other person, at the date of the townsite entry. The statute
excludes from the operation of the townsite patent any such existing
mineral vein, mining claim, or possession.

The townsite patent when issued will hot, therefore, deprive the protestant or any other person, of any rights existing at the date of the
townsite entry under any valid mining clai, or possession so recognized as aforesaid, within the patented area. All such rights are pro-
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tected by the statute in terms. Nor will the townsite patent deprive
the Department of jurisdiction to issue patent for any such mining
claim upon application therefor supported by proper proofs, for the'
reason that the statute also provides that patent may be issued to the
possessor of any such mining claim after the townsite patent has been
issued. All rights of mineral claimants existing at the date of the
townisite entry being thus reserved and fully protected by the statute,
there would seem to be no necessity for the segregation, prior to the
issuance of the townsite patent for the purpose of excluding the same
from the patent, of any mining claims, surveyed or unsurveyed, for
which applications had not been filed at the date of the townsite entry.
All such claims, if sbsisting and valid at the date aforesaid, may be
carried to entry and patent, upon proper proofs showing that the mining laws have been complied with and that the claims' are within the
protection .of the statute, notwithstanding the townsite entry and patent, provided only that such mineral entry and patent shall not embraeu
surface ground "where the owner or occupier of the surface ground.
shall have had possession of the same before the inception of title of
the mineral-vein claimant."
This disposes of all the matters, technically speaking, presented by
Hulings' protest and appeal.
It is deemed proper to state, however, in view of your office decision
relative to the stated second class of mining claims shown to have

existed within the limits of the townsite at the date of the entry thereof,
that what has been said on the subject of valid mining claims existing
within said limits, but not applied for, at the date of the townsite
entry, applies with equal force to all unpatented mining claims within
such limits, though applications' therefor may have been filed a,
entries made prior to said townsite entry. Under the provisions of the
statute aforesaid the townsite entry and patent can not interfere with
the rights of such mineral applicants, or euntrymnen
as the case may be,
any more than such entry and patent could interfere with the rights of
mineral claimants prior to application or entry, and there would seem
to be no good reason why such applications or entries may not be-carried to patent, upon proper proofs in support thereof, the same as claims

of the third and fourth classes mentioned in your office decision notwithstanding the townsite entry or patent.
The townsite entry, however, in so far as it embraces lands previously
patented should be amended so as to exclude therefrom all such pat-

ented lands, as held in your said office decision. In this respect and
also in so far as said decision dismisses the protest filed by Hulings,
the same is hereby affirmed. In other respects said decision is modified to conform to the views herein expressed.
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BIDDER.

V. SCOFFIN.

An applicant for the right of contesting an entry, who does not give his proper postoffice address, will not be heard to complain that he was not notified that the
right of contest would be awarded to the highest idder.

Secretary Hitchcock to the Commissioner of the General Land Office,
(W. V. D.)
July12, 1899.
(G. 0.iR.y

This case involves a controversy between Henry Weimer and Charles
iR.Scoffin as to which has the better right to proceed under his contest
filed against the unknown heirs of John Harkness, deceased, who, May
16, 1892,made homestead entry for the SW. I of the SE. i and the S. i
of the SW. I, sec. 4, and the NW. of the NW.A, sec. 9, T. 28N., iR. 5
W., Helena, Montana.
It appears that Weimerand Scoffin sent, through the mail, their
respective contest affidavits, each alleging, substantially, the same
cause of action-namely, the death of the entryman, and that the
unknown heirs had, for a period of more than six months next preceding the date of their affidavits, abandoned the land, &c.
The contest affidavits appear to have been received at the local office
at the same time, and were each filled at 10:30 a. in., April'29, 1897.
Under the rule announced in Nichols et al. v. Darroch, 14 L. D., 506,

the register and receiver, April 30, 1897,notified both applicants, by
registered letter, addressed to Dupuyer, Montana, the post-officenearest the land i question, that they would, on Friday, May 21, 1897, at
ten o'clock a. in., offer to the highest bidder the right to contest said
entry, and that bids would be entertained from the applicants only.
On the day so fixed, Scoffin did not appear, and the right of contest
was awarded to Weimer on his bid of $1.00. Notice was had bypubli-

cation, and the hearing set for July 12, 1897,the testimony to be submitted before C. E. Trescott, U. S. Commissioner, on July 8, 1897.

Testimony was taken, showing the death of the entryman, October
26, 1896; that the tract had never been cultivated, and that the only
improvement thereon was a small log cabin. It appears that Scoffin
did not receive the notice of his right to bid until May 28, 1897. July
2, 1897,he filed an affidavit, stating that the reason he did not receive
said notice was because it was not sent to his post-office address; he
asked that the local officers reconsider their action and again offer for
sale the right to contest the entry.
The register and receiver, July 7, 1897,notified both parties by registered letters that the motion to reconsider would be entertained, and
that the right to contest the entry would again be offered to the highest bidder on August 20,1897. From that action Weimer, August 18,
1897, appealed.
$10.00.

Scoffin alone appeared on the day fixed, and bid
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Your office, November 3, 1897, held that Scoffin's failure to receive

notice of the first sale was due to his own negligence, and that the
register and receiver erred in setting a second day for bidding. Weimers contest was remanded for new hearing for insufficient notice, and

Scoffin's contest was held subordinate thereto.
You office, February 15, 1898, denied Scoffin's motion for review, and

his appeal brings the case to this Department.
It was clearly Scoffin's fault that he did not get the notice sent to
him of his right to bid. He does not claim that his contest affidavit
was accompanied by a letter of transmittal giving his proper post-office
address, and the affidavit itself simply bears upon its face his own name

as "of Tetop county, State of Montana;" the notice was addressed in
his name to Dupuyer, Montana, that being within the county named by
him and the nearest post-office to the land. His failure to have the
notice sent to his proper address, which appears to have been Pondera,
Montana, was due entirely to his own carelessness or neglect. Weimer,
on the other hand, gave his proper address, and received and acted on
the notice; he bid for and obtained the right to contest the entry, and
thereafter, at no inconsiderable expense, prosecuted his contest.
The decision appealed from is affirmed.

RAILROAD GRA1JT-PATENTEE-SUCCESSOR

IN

INTE REST.

UNION PACIFIC Rt. R. CO.
Directions given that hereafter patents shall issue to the "Union Pacific Railroad
Company," as the sccessor in interest of the Union Pacific Railway Company,,
for any lands which the latter company was entitled to under the grants of July
1, 1862,and July 2, 1864, on account of the construction of the main line of the
Union Pacific railroad.

Secretary
itchcocic to the Commissioner of the General Land Office,
(W. V. D.)
July 10, 1899.
(V. B.)

On June 7, 1899,the attorney for " nion Pacific Railroad Company"
filed a petition and exhibits in this Department praying that an order
be entered requiring and directing that, on the payment of the proper
fees and charges, patents be issued to said company for all the lands
heretofore granted to and earned by " The Union Pacific Railroad Company" under the provisions of the acts of Congress of July 1, 1862(12
Stat., 489), and of July 2, 1864 (13 Stat., 356), of which lands petitioner
claims to have become owner by virtue of sales and conveyances made

in pursuance of decrees rendered in causes pending, respectively, in
the circuit courts of the United States for the districts of Nebraska,
Colorado, Wyoming and Utah.
The exhibits filed with the petitionzconsist of certified copies of the
records in the respective cases referred to, and also a certified copy of
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the articles of incorporation, inder the laws of Utah, of said Union
Pacific Railroad Company." From these records it appears that under
certain foreclosure proceedings at the instance of a mortgagee of "The
Union Pacific Railroad Company," The Kansas Pacific Railway Company and the Denver Pacific Railway and Telegraph Company, the
right, title, and interest-of the said "The Union Pacific Railway Company" in and to the lands granted by the said acts of Congress to aid
in the construction of the Union Pacific Railroad, main line, were duly
sold and conveyed to the petitioner company, which under its articles

of incorporation is competent to purchase said property.
In view of said sale and transfer and of the further fact that the subsidy debt due the government on account of the main line of the Union
Pacific Railroad, has been paid, as shown by departmental letter of
February 12, 1898 (Book MH.367, p. 247), no reason appears for denying

the application of the petitioner, and it is accordingly granted.
You will hereafter issue patents to said " Union Pacific Railroad Company," the successor in interest of the Union Pacific Railway Company,
*for any lands which the latter company was entitled to under the congressional grants aforesaid on account of the construction of the main
line of the Union Pacific Railroad.
Herewith are sent to you said petition and the papers accompanying
the same, to be placed in the files of your office,and you will notify the
resident counsel of the petitioner of the conclusion herein reached.

RAILROAD GRANT-MINERAL

MaCLOUD

CLANIANT-NOTICE

V CENTRAL

PACIFIC

OF HEARING.

R. R. Co.

The publication and posting of a notice of a hearing ordered o the application of
a mineral claimant, to determine the character of a. tract of land returned a's
agricultural, and listed as part of an odd numbered section within the primary
limits of a railroad grant, is not sufficient notice to the company of said hearing.

Secretary Hitchcock to the Commissioner of the General Land Qftce,
(W. V. D.)

July 13, 1899.

(G. B. G.)

The land involved in this case is lot 2 of the SW. of Sec. 15, T. 12 N.,
R. 8 B., Sacramento, California, and is within the primary limits of the

grant made to the Central Pacific Railroad Company by the acts of
July 1, 1862 (12 Stat., 489), and July 2, 1864 (13 Stat.,

356).

Your office erroneously reports that this tract was returned as mineral land, and an examination of the field notes of survey and the
plats thereof on file in the surveying and mineral divisions of your
office discloses that it was returned as agricultural land by the surveyor-general of California, July 22, 1871. May 10, 1884, the company

filed a list, No. 16, embracing this tract, and also applied to the local
officers for a hearing, at which to show that said supposed mineral
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return was erroneous. A hearing was ordered, which was had, July
27, 1885, the scope of the inquiry extending to other tracts of land
which had in fact been returned as mineral land.- As a result of that
hearing the local officers found from the evidence that the tract above
described was non-mineral in character.
Before the matter was taken up for consideration in your office,J. G.
McCloud applied for another hearing as to the character of the land,
and in his petition in support thereof alleged that on March 16 1895,
he entered upon and located a certain quartz mining claim, therein
described, and known as the Big Lead Quartz Mine,'and caused notice
of location to be posted thereon and a copy of said notice to be recorded
in the recorder's officeof Placer county, California; that immediately
after entering upoi said claim he snk a shaft thereon to a depth of
about fifty feet, and that as a result of said exploration he has discovered and developed a well defined ledge of mineral bearing quartz,
which can be worked at large profit. June I, 1896, the local officers
were directed by your office to allow the mineral claimiant a hearing.
The local officers issued notice of a hearing to be held July 27, 1896,

and the notice was published in a newspaper from June 10, 1896,to
July 24, 1896, and a copy thereof was posted in the local office during
such period of publication.
(See instructions of July 9, 1894, 19 L. D.,

21, and regulation 110 of mining regulations approved- December 10,
1891.)

The railroad company was not served personally with notice of the
hearing. After the issuance of notice, one Gomes applied to-intervene,
claiming ownership of the tract in controversy by purchase from the
railroad company.

By stipulation of counsel for Gomes and counsel

for the mineral claimuant,a continuance was had until August 25, 1896.
It appears also that counsel for Gomes announced to tbe register and
receiver that he represented the Central Pacific Railroad Company,
but he does not appear to have filed a written appearance on behalf of
the company.

A hearing was had, and October 12, 1896, the local

officers decided that the ground included in the Big Lead mining location is mineral in character and more valuable for the in ral it contained than for agricultural purposes, and recommended, that the
company's list No. 16 be canceled as to theconflict.

Te

attorneys who

appeared at the hearing were notified of that decision, but no appeal
was taken. The record was transmitted for final action, and, January
26, 1897, your office considering the matter held that the conclusion
reached by the local officers was undoubtedly correct as -to the character of the land, but further held that the company having a pending
list, whichincluded the land involved, should have had personal-notice
of the hearing, and it was directed that the local officers notify the
company that it would be allowed sixty days to show cause why their
recommendation should not be concurred in and list No. 16 canceled to
the extent of the conflict with said mineral claim, and that, in the
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absence of a showing, such action would be taken without further
notice. On receipt of this notice the company represented to your
officethat it had had no notice of the hearing, and showed, by the oath
of the general land agent of the company and by the oath of the general attorney in charge of the land matters in which the road is interested, that the attorney who assumed to represent the company at said
hearing was without authority to represent it in the matter.
Thereupon your office, September 15, 1897, remanded the case for a

new hearing.
The mineral claimant appealed to the Department from this decision,
and the company has filed a motion to dismiss the appeal.
The question raised by the appeal and notion to dismiss is an important one. The laud in controversy being an odd numbered section
within the primary limits of the grant to the Central Pacific Railroad
Company, the title thereto passed to that company under the grant at
the date of the definite location of its road, unless the land is shown
to be mineral in character.

The company was entitled to notice of the

hearing had in this case, because it was and is a claimant of record
for the land involved. The publication and posting of the notice of
the hearing held July 27, 1896,was not sufficient notice to the company; nor was notice waived by the appearance of an attorney who.
was not authorized, either generally or specially, to represent the company in that matter. The company was entitled to be represented by
counsel of its own choosing.

The land had been returned by the surveyor-general as of a class
subject to the operation of the company's grant, and the company had
demonstrated at a hearing, ordered because of a misappreheision as
to the character of that return, that the return in fact made by the
surveyor-general was correct, and that the land, so far as then known,
was agricultural land, and it is believed that the company is entitled,
both in law and equity, to be further heard before a final determination
of the merits of the controversy.
The motion to dismiss the appeal herein is allowed, and your office
will carry into effect the decision appealed from.

APPLICATION TO ENTER-CANCLLA-TION.
CIRCULAR.
-

Commissioner Hermann to registers and receivers, JTuly 14, 1899.

In accordance with departmental instruction in the case of John
Stewart v. Minnie S. Peterson (28 L. D., 515),it is hereby directed that
no application will be received, or any rights recognized as initiated

by the tender of an application for a tract embraced in an entry of record, until said entry has been canceled upon the records of the local
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office. Thereafter, and until the period accorded a successful contestant
has expired, or he has waived his preferred right, applications may be
received, entered, and held subject to the rights of the contestant, the
same to be disposed of in the order of filing upon the expiration of

the period accorded the successful contestant or upon the filing of his
waiver of his preferred right.
Cancellation of entries should be promptly noted upon your records
upon receipt of instructions by this officeto that effect.
Approved,
E. A. HITCH OCE.
Secretary.
SETTLEMENT RIGHT-UNSURVEYED
NORTEERN PACIFIC

LAND-ADVERSE CLAIM.

R. R. Co. ET AL. . MCCABE.

Priority of settlement on unsurveyed land must be followed by the maintenance of'
residence, and the timely assertion of right, to operate as a bar to the acquisition of an adverse settlement claim.

Acting SecretaryRyan to the Commissionerof te General Land Office,
(W. V. D.)

July 14, 1899.

(F. W. C.)

With your office letter of November 10, 1897, were forwarded appeals

by the Northern Pacific Railroad Company and John B. Brown from
your office decision of January 29,1897, involving the NE. 1 of the
SW. I and lots 12 and 13, Sec. 1, and lots 9 and 16, Sec. 2, T. 14 N., R.
23 W., Missoula land district Montana, in which the claim of the rail-

road companyto the tract within the odd-numbered section was rejected,
and the homestead entry by John B. Brown covering the entire tract
was held for cancellation with a view of allowing the application of

Jane McCabe to make homestead entry of said land.
In view of the provisions of the act of July 1, 1898 (30 Stat., 620),
it is unnecessary to consider this case so far as it affects the railroad.
claim to the tract within the odd-numbered section, because the facts
in the case bring it within said act and the regulations issued thereunder, and it but remains to determine the respective rights of Brown
and McCabe under their entry and application covering this land.
The township plat was filed in the local office July 26; 1895. On

September 26, 1895,John B. Brown filed preemption declaratory statemerit covering the entire land here in controversy, and on December 9following, made homestead entry thereof.
In accordance with published notice he made final proof January 20,
1896,in which it Was shown that he established actual residence upon
the land in January, 1891,which he had maintained to the date of his
offer of proof, and that he had placed improvements upon the land to
the value of about $1,000.
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On April 11 1896, Jane McCabe presented to the local office her
homestead application covering the same land, which was rejected for
* conflict with the entry by Brown; from which action she appealed, and
by your officeletter of June 13, 1896,a hearing was ordered upon her
allegationof settlement antedatingthe allowance of Brown's application.
After reviewing the testimony offered at this h-earing at some length,
the local officers in their opinion make the following findings of fact:
Jane McCabe, who was qualified to make entry, settled upon the land i 1871and
continued to reside there until 1889, and during that time she placed improvements
on the land of the value of several hundred dollars. In the year of 1889,on account
of sickness, she left the premises and went to her daughter's home in an adjoining
county, a distance of about ninety miles from this land, where she has ever since
remained, When she left the premises part of her household effects Iere taken with
her and part of them stored with a neighbor in the vicinity of the land. Her live
stock was subsequently removed from the place and disposed of. She has not seen
the land since leaving in 1889.
In 1891 Joln B. Brown, the claimant, settled upon this land and has continued
to reside there from that date. He has placed improveinents.oil the land of the value
of several hundred dollars.

The local officers recommended that McCabe's contest be dismissed
because she failed to tender an application or to initiate a contest within

ninety days from the date the land became subject to entry, but in
conclusion, state in their decision:
We do not desire to be understood as saying that the result of this contest would
be different had the contest been initiated within ninety days after the land became
subject to entry, for it will be remembered that for seven years contestant has been
absent from the land, and for more than five years claimant has been in peaceable
possession of the same. This, however, only raises a question that is not properly
before us for decision.

Upon appeal, your office decision of January 29, 1897, reversed the
decision of the local officers as between Brown and McCabej holding,

in effect, that as Brown at the time of his settlement was aware of the
improvements placed upon the land by McCabe, and of her claim
thereto, and was further advised thereof shortly after making hissettlement, such notice prevented him from making lawful claim to
the land as against McCabe. In support thereof reference is made to
the departmental ruling in the case of Keeler v. Landry (22 L. D., 465).
From said decision Brown has appealed to this Department.
In the decision in the case of Keeler v. Landry, spra, the facts are
not set out. The decision of your office holding for cancellation the
homestead entry of Landry is affirmed because, as stated in said deci-

sion, "'all the facts in the case at bar, taken together, warrant the
conclusion reached by your office." The decision in said case will not
be recognized as controlling the case under consideration.
In this case the record does not disclose any act of violence or fraud
upon the part of Brown in the initiation or maintenance of his claim
to this land. At the time of his settlement in 1891,while it was apparent that the land had been occupied and improved by others prior to
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his settlement, yet the land was at that time nsurveyed and so
remained for a number of years after his settlement. It is true the
record shows that McCabe settled upon this land as early as 1871,and
with the exception of a few periods of absence due to sickness; main-

tained her residence Upon the land until 1889, when, due to her condition of mind and body, she was forced to leave the land and was not
in condition to return to and reside upon the land even at the date of
the hearing. During her residence upon this laud she married, but, as
shown by the record, her husband afterwards deserted her. Two years
elapsed, however, after she left the land, before Brown made settlement thereon, and during this time no repairs-had been made of the
improvements upon the land. It will not be held, therefore, even if
Brown be charged with full notice of McCabe's claim, that such claim
prevented his initiating an adverse claim to the land under the settlement laws. His compliance with law since- settlement evidences his
good faith in the matter, and, in view of the period that elapsed before
assertion of McCabe's claim by a proceeding in the local land office,it
is held that Brown has the superior claim to the land, and your office
decision is, to this extent, reversed, and in the disposition of this case
under the provisions of the act of July 1, 1898,supra, in advising the
settler of his right of election and transfer, the claim of Brown will

be recognized as the claim conflicting with that of the railroad company under its grant.
HAWAIIAN ISLANDS-PUBLIC LANDS-MILITARY RESERVATION.
OPINION.
The government lands of the Republic of Hawaii, ceded to the United States, are by
the terms of the joint resolution of July 7, 1898,a part of the territory thereof,
and though not subject to disposition under existing laws, are, as the property
of the government, public lands of the United States.
The President of the United States, i the exercise of his general authority, may,
under the provisions of said joint resolution, reserve for military purposes public lands in the Hawaiian Islands.

AssistantAttorney- GeneralVan Devanter to te Secretaryof the Interior,
(W. C. P.)
July 17, 1899.
The Acting Secretary of War has recommended to the President
that certain tracts of government lands in Oahu, Hawaiian Islands, be
set aside for military purposes and declared military reservations, subject to any outstanding leases thereof. This recommendation was
referred to you with request for report as to whether it meets with the
approval of this Department. You have referred the matter to me "for
opinion as to whether under the joint resolution, approved July 7, 1898,
the within described lands can be set aside by the President for the
purpose indicated."
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The joint resolution of July 7, 1898 (30 Stat., 750), recites in the pre-

amble the cession by the government of the Republic of Hawaii to the
United States of all rights, of sovereignty over the Hawaiian Islands
and the absolute fee and ownership of all public, government or crown
lands, and all other public property, and then it is declared that said
cession is accepted, ratified and copfirmed,and said Islands are declared
annexed as a part of the territory of the United States. In regard to
the public lands it is provided as follows:
The existing laws of the United States relative to public lands shall not apply to
such lands in the Hawaiian Islands; but the Congress of the United States shall
eiiact special laws for their management and disposition: Proided, That all evenue from or proceeds of the same, except as regards such part thereof as may be
used or occupied for the civil, military, or naval purposes of the United States, or
may be assigned for the us'e of the local government, shall be used solely for the
benefit of the inhabitants of the Hawaiian Islands for educational and other public
purposes.

It is further declared that until Congress shall provide for the governlelt of such Islands the civil, judicial, and military powers exercised by the-officersof the existing government in said Islands shall be
vested in such person and exercised in such manner as the President
of the United States shall direct.
These lands became the property of the United States by the terms
of the cession and annexation of the Islands and as such may be disposed of only under the direction of Congress. The resolution declaring
the annexation specifically says that Congress shall enact special laws
for the management and disposition of these lands, but at the same
time recognizes the necessity of using a part of such lands for the civil,
military and naval purposes of the United States. While there is no
specific statutory authority empowering the President to reserve lands
of the United States for military purposes, yet the right to direct the
use of such lands for public purposes, including military, has been
asserted by this Department in numerous instances, and has been
expressly recognized by the courts and inferentially by various acts of
Congress. In Grisar v. McDowell(6 Wall., 363-381),Justice Field said:
From an early period in the history of the government it has been the practice of
the Presilent to order from time to time, as the exigencies of the public service
required, parcels of land belonging to the United States to be reserved from sale and
set apart for public uses.

*

The land involved there had been reserved for military purposes. In
an opinion rendered October 15, 1853 (6 Op. Att'y Gen., 157), Attorney

General Cushing uses the following language:
In general, the decision as to the quantity of land to be reserved for public use,
and the places where to be located, rests in the discretion of the President, subject to
such regulations as Congress may from time to time make, either as to the particular
public use or the quantity capable of reservation therefor, or as to the disposal, for
private use, of the whole or any part of that which may have been set apart for

public
use.:

2967-VOL29-3
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In his opinion of July 15, 1881, (17 Op. Att'y Gen., 160), Attorney

General MacVeagh said:
That the President has power to reserve from sal and to set apart for public uses
such portions of the public domain as are required by the exigencies of the public
service to be appropriated to those uses is too well established to admit of doubt.

And again he said:
It should be borne in mind that the power of the President here referred to is
recognized by Congress (Grisar v. McDowell, snpra,). Such recognition is equivalent
to a grant. Hence, in reserving and setting apart a particular piece of land for a
special public use, the President must be regarded as acting by authority of Congress, and unless this is so restricted as not to extend to land covered by a preemption filing (and I am not aware of any restriction of that sort) I do not see why
such land may not be as effectually reserved and set apart by the President thereunder as by direct action of Congress.

In his opinion of July 31, 1889 (19 Op. Att'y Gen., 370), Attorney

General Miller, after discussing certain legislation which limited the
quantity of land to be included in reservations for military purposes in
the Territory of Oregon, said that the validity of the Executive order
then under consideration rested not on the statute referred to but on a
long-established

and long-recognized power in the President to with-

hold from sale or settlement at discretion portions of the public domain,
said:
This power Congress recognizes in the legislation above discussed, which does not
grant any such power, but only seeks to restrict one already existing. When Congress creates an exception from a power, it necessarily affirms the existence of such
power, and hence the well known axiom that the exception proves the rule.

There can be no doubt as to the general authority of the President
to direct the use of such of the lands of the United States as may in
his opinion be necessary therefor, for military purposes. The lands
here in question are the property of the United States, and under the
joint resolution of July 7, 1898, spra, a part of the territory thereof.
They are not subject to disposition and sale under the existing laws of
the Uiited States relative to public lands, but they are public lands in
that they are the property of the government. In fact, they are spoken
of in said joint resolution as public lands. The phrase ' such lands in
the Hawaiian slands." can refer only to public lands.
That Congress recognized that some of the lands thus acquired by
the United States would be reserved for military and other public purposes, is shown by the provision excepting lands so used from the pro-

vision that all revenue derived from the public lands should be used
solely for the benefit of the inhabitants of said Islands. The President has authority to designate such lands as may be necessary for
military purposes not by virtue of any express law relating to the
public lands but by virtue of a long recognized power in him, and

hence the provision that " the existing laws of the United States relative to public lands shall not apply to such lands in the Hawaiian
Islands" should not be considered as intended to prohibit the exercise
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of this power with respect to these lands. Sch a prohibition might
and probably would prove a very serious obstacle to the proper conduct of affairs in those Islands during the time that must necessarily
elapse before provision can be made by Congress for the government
thereof.
After a careful consideration of this matter, I am of opinion, and so

advise you, that said lands " can be set aside by the President for the
purpose indicated."
Approved, July 17, 1899,
E. A. HlITInCOcK,

Secretary.
RAILROAD LANDS-BONAFIDE PURCHIASER-ACT OFFEBRUARY 12, 1896.
RAY ET AL.

. GRoss.

The act of February 12, 1896, amendatory of section 4, act of March 3, 1887, has no
application in the matter of issuing patents to bonafide purchasers, or making
demand of the company, where the contracts in question are fully completed
prior to the passage of said aet.

Secretary Hitchcock to the Commissioner of the General Land Oce,
(W. V. D.)
July 20,1899.
(F. W. C.)

The Department is in receipt of your office letter of May 11, last,
relating to departmental decision of December 22, 1898, in the case of
Ray et al. v. Gross (7 L. D., 707), in which Gross was held to be a bona

fide purchaser, through mesne conveyances from the Mobileand Girard
Railroad Company, of certain described lands within the limits of-its
grant, and raising the question as to the amount of the demand to be
made of the railroad company upon patenting the land to Gross under
the fourth section of the act of March 3, 1887 (24 Stat., 556), under

which he had applied for patent.
In this connection you state that Gross, in an affidavit furnished in
response to call made by your office, swears that he paid to Charles
Ewing, his immediate grantor, at the rate of $2.50 per acre (in cash
and its equivalent) for these lands, but that "no money was paid to the
railroad company by Abraham Edwards its imediate vendee, nor was
any money paid by Charles Ewing to Edwards.
The fourth section of the act of March 3, 1887 (supra) provides:
That as to all lands, except those mentioned in the foregoing section, which have
been so erroneously certified or patented as aforesaid, and which have been sold by
the grantee company to citizens of the United States, or to persons who have
declared their intention to become such citizens, the person or persons so pnrchasing in good faith, his heirs or assigns, shall be, entitled to the land so purchased,
upon making proof of the fact of such purchase at the proper land-office, within
such time and nder such rles as may be prescribed by the Secretary of the Interior, after the grants respectively shall have been adjusted; and patents of the
United States shall issue therefor, and shall relate back to the date of the original
certification or patenting, and the Secretary of the Interior, on behalf of the United
States, shall demand payment from the company which has so disposed of such
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lands of al amount equal to the government price of similar lands; and in case of
neglect or refusal of such company to make payment as hereafter specified, within
ninety days after the demand shall have beep made, the Attorney-General shall
cause suit or suits to be brought against such company for the said amount: Provided, That nothing in this act shall prevent any purchaser of lands erroneously
withdrawn, certified, or patented as aforesaid from recovering the purchase-money
therefor from the grantee company less the amount paid to the United States
by such company, as by this act required. And provided, That a mortgage or pledge
of said lands by the comnpanyshall not be considered as a sale for the purpose of
this act, nor shall this act be construed as a declaration of forfeiture of any portion
of any land-grant for conditions broken, or as authorizing an entry for the same, or
as a waiver of any rights that the United States may have on account of any breach
of said conditions.

The provisions of this section will govern the disposition of the case
under consideration both in the matter of issuing patent to Gross and
making demand of the railroad company. The amendment of said section b the act of February 12, 1896 (29 Stat., 6), can have no applica-

tion, because it does not appear that Edwards and those claiming
through him, had "paid only a portion of the purchase price to the
company; " on the contrary, the considerations for the transfer from the
railroad company to Edwards, from Edwards to Ewing and from Ewing
to Gross were all performed, their contracts being fully executed prior
to the passage of said act.
You will be governed accordingly.
IGHT OF WAY-ADDITIONAL STATION GROUNDS.
SANTA FE

PACIFIC

R. R. CO.

A homestead entry allowed of land in the prior actual use and occupancy of a railroad company in the necessary operation and maintenance of its road, must be
held subject to the prior right of use in the company under its application for
additional station grounds.
A selection of lands for station purposes, in addition to the granted right of way,
must be supported by a showing of the necessity for such additional lands.
(Section 2, act of July 27, 1866 (1 Stat., 292.)

Secretary Hitchcock to the Commissioner of the General Land Offlce,
(W. V. D.)
Jujly 20, 1899.
(F. W. C.)

With your office letter of June 13, 1899,was forwarded the record
made at the hearing ordered in accordance with departmental decision
of October 15, 1898 (27 L. D.,

47), in the matter

of the application

made by the Santa Fe Pacific Railroad Company, as successor in interest to the Atlantic Pacific Raikoad Company, for additional station
grounds at Bellemont, Arizona. Said additional station grounds covering 21.52 acres are within the NW.

of NW.

d of Sec. 2, R. 21 N.,

R. 5 E., Prescott land district, Aiizona, as shown upon the map filed
in this Department October 20, 1897.

At the time of filing said map, the tract desired for additional sta:
tion grounds was embraced in the homestead entry of one Charles J.

V
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Barry, made February 10, 1896, covering said NW. NW. to Sec. 2,
which entry was canceled upon relinquishment November 4,1897, and

on the following day Henry S. Buckner was permitted to make entry
of said NW. i NW. 1, Sec. 2.

In considering the application for additional station grounds it was
held in the case of Santa Fe Pacific R. R. Co. (27 L. D., 322), syllabus:
The right to take additional station grounds nder section 2, act of July 27, 1866,
can not be recognized in the absence of a satisfactory showing of the necessity for
the use of such additional ground.
The grant of necessary lands for station and other purposes, outside of the limits
of the general right of way, does not, like the grant of the general right of way,
relate back to the date of the act making the grant; hence no rights are acquired, as
against an adverse claimant by an application for additional station grounds tendered in advance of actual use and occupancy and at a time when the lauds are
appropriated by an existing entry.

Subsequently,

upon the showing filed by the company in support of

its motion for review of said decision, in which it was alleged that the
company was in actual occupancy of the land at the time Buckner was
permitted to make entry thereof, a hearing was hadto determine the exact condition of the land at the date of Buckner's entry and the
necessities for the occupancy and use of the tract by the company in connection with
the operation and maintenance of its road.

Upon tBe showing made at said hearing, now before this Depart-.
ment, it appears that four or five sidings or tracks had been actually
constructed upon and across the land embraced in Buckner's entry
prior to November 5, 1897, the same being constructed

for use in con-

nection with the tie-treating plant then in course of construction, and
it mustttherefore be held that the company was in actual occupation of
the land at the date of Buckner's entry and that he had full knowledge
thereof at the time of making the same. The remaining portion of the
land covered by the application for additional station purposes, not
covered by the tracks, is shown to be necessary for the storage of the
'ties and timber in process of drying after being subjected to the treatment at the company's plant. Treatment of ties and timber by the
process installed at this plant greatly lengthens the period of their use
in connection with the mainteDance of the railroad and as this tract is
shown to be necessary to the successful operation of said plant, a
proper use is shown to authorize its taking under the act, and Buckner7s
entry is therefore held subject to the prior right of use in the company
under its application for additional station grounds.
In this connection your officeletter transmitting the record made at
the said hearing makes a statement relative to the original station
grounds at Bellemont, from which it appears that the tract previously
claimed is 1200 feet wide, 600 feet on each side of the track, and 6000

feet long, comprising an area of 165 acres. The selection of said station grounds was

firstshown

upon a map filed December 19, 1882, upon

which was delineated the constructed line of the Atlantic and Pacific
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Railroad.

Subsequently, to wit, on December 22, 1881, the Atlantic
and Pacific Railroad Company filed i your office plats showing the

selection of a number of tracts for station purposes, among which was
the tract at Belleinont, the selection coinciding with tat-shown. upon
the Mal)of constructed road before referred to. As the land embraced
in the original selection for station purposes at Belleinont comprises a
tract 6000 feet long and 00 feet oil each side of the track, in addition
to the granted right of way (100 feet wide ol each side of the track),
the same should be supported by a showing of necessity fr such additional amount of land. O February 11, 1898, your office called upon
the railroad company to make a showing in connection with the several

selections .of lands for station purposes, i addition to lauds covered
by the right of way, and up to the time of your report the company
had failed to make a showing relative to the selection at Bellem6ut.

The previous decision of this Department of August 12, 1898,spra,
in so far as it refuses to entertain the application for additional station
grounds

at Bellemont is, in view of the showing

now submitted,

recalled, but the approval of the plat of these additional grounds will
be withheld until in response to the requirement of your office,a showing is made of the necessity for the original selection of lands for station
'purposes at Bellemont.
The papers forwarded with your office letter of June 13, 1899,are
herewith returned and you will advise the company accordingly.
RAILROAD GRANT-COMPLETION OF ROAD-DISPOSAL OF GRANT.
UNION PACIFIC R. R. CO.
Until the completion in 1872, of the Union Pacificebridge across the Missouri river
from Omaha to Council Blffs the entire road constructed by the Union Pacific
railroad company under the acts of July 1, 1862,and July 2, 1864,was not completed, and until such te
the period of " three years after the entire road shall
have beein completed," during which the company was authorized to sell or dispose of the.granted lands, did not begin to run.
The execution of the "sinking fund mortgage",on the granted lands by the railroad company in 1873,constituted an authorized disposition of said lands, within
the meaning of the last clause of section 3, act of July 1, 1862.
The provisions in the acts of March 3, 1887,and March 2,1896, fixing the liability to
make payment to the United States for lands erroneously patented on acconnt
of a railroad grant and sold to bone fide purchasers, are not broad enough to
include those who, after patents are erroneously issued and the lands included
therein are sold to bonafide purchasers, and after the title of such purchasers
has been confirmed by act of Congress, become purchasers at a foreclosure sale
of that portion of the land grant not theretofore sold.

Secretary Witchcock to the Commissioner of the General Laad Oftice,July
(W. V. D.)
21, 1899.

Letters were received by this Department from Mr. W. J. Carroll of
Omaha, Nebraska, dated November 26, 1898, and December 7, 1898,
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referring to the suit in the circuit courts of the United States for the
districts of Nebraska, Colorado, Wyoming and Utah, commenced by
the Union Trust Company of New York against the Union Pacific
Railway Company et al. to foreclose what is known as the "sinking
fund mortgage" upon the lands granted to the Union Pacific Railroad
Company by the acts of July 1, 1862 (12 Stat., 489), and July 2, 1864

(13 Stat., 356),and suggesting and urging, in effect:
First. That the said sinking fund mortgage was not executed within
three years after the completion of the U1]ion Pacific Railroad, and
therefore was not a sale or disposition of any of said lands within the
meaning of the last clause of section 3 of the act of July 1, 1862; that
consequently no foreclosure sale could properly be had under said
mortgage of any of said lands which were not otherwise sold or disposed of within three years after the completion of said railroad, and
that the United States should intervene in the said suit for the purpose of protecting fron said foreclosure, and subjecting to settlement
and pre-emption the lands not sold or otherwise disposed of within
three years after the completion of said railroad.
Second. That the Union Pacific Railway Company, the successor by
consolidation of the original The Union Pacific Railroad Company, is
insolvent; that some patents were erroneously issued to it for lands
which have been sold by it to bonafide purchasers whose title has since
been confirmed by the act of March 2, 1896 (29 Stat., 42); that there-

fore the United States will be' unable to recover, under said confirmation act, from the Union Pacific Railway Company the value of the
lands so erroneously patented and sold, and that the United States
should intervene in the said suit for the purpose of securing the insertion in any foreclosure decree rendered therein of a provision whereby
the purchaser or purchasers at any foreclosure sale thereunder will be
liable to the United States for the value of the lands so erroneously
patented and sold.
While matters of this nature were at the time largely under the control and supervision of the Department of Justice and of special counsel
employed for that purpose, the suggestions made in these letters were
nevertheless given careful consideration by this Department.
After the receipt of said letters of November 26, 1S98,and before
the receipt of the letter of December 7, 1898, a foreclosure decree was

entered in said suit, wherein it was found that the Union Pacific bridge
across the Missouri River between Omaha, Nebraska, and ouncil
Bluffs, Iowa,

-

was a part of the railroad required to be built tinder said acts of Congress and was
completed in the year 1872, and that thereupon, to wit, in the year 1872,and not
before, the entire railroad of the said The Union Pacific Railroad Company was
completed as provided for and as required by the said acts of Congress, [and that
the sinking fund mortgage was made] on or about the 18th day of December, 1873,
and within a period of three years after the entire railroad of said company had
been completed.
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Section 3 of the act of July 1, 1862,is as follows, the last clause
being the one of special application here:
SEC.3. Aid be it furthter enacted, That there be, and is hereby granted to the said
company, for the purpose of aiding in the construction of said railroad and telegraph
line, and to secure the safe and speedy transportation of the mails, troops, munitions
of war, and public stores thereon, every altern ate section of public land, designated
by odd numbers, to the amount of five alternate sections per mile on each side of
said railroad, on the line thereof, and within the limits of ten miles on each side
of said road, not sold, reserved, or otherwise disposed of by the United States, and
to which a preemption or homestead claim may not have attached, at the time the
line of said road is definitely fixed: Prorided, That all mineral lands shall be
excepted from the operation of this act; but where the same shall contain timber,
the timber thereon is hereby granted to said company. And all such lands so
granted by this section, which shall not be sold or disposed of by said company
within three years after the entire road shall have been completed, shall be subject
to settlement and preemption, like other lands, at a price not exceeding one dollar
and twenty-five cents per acre, to be paid to said company.

In Union Pacific Railroad Company vi. Hall et al. (91 U. S., 343), it

is held that the act of July 1, 1862,and the act of July 2, 1864,required
the eastern terminus of the Union Pacific Railroad to be located on the
eastern shore of the Missouri river in the State of Iowa, and that the
Union Pacific bridge across that river is part of the railroad. The
court in that case said, at pp. 352, 353:
Our conclusion, therefore, is that the initial point of the Iowa branch of the Union
Pacific Railroad was fixed by the act of Congress on the Iowa bank of the Missouri
river.
If we are correct in this conclusion, it seems to be clear that the bridge over the
river, built by the railroad company, is a part of their railroad, and required by
law to be so operated. It was commenced in 1869 under the acts of 1862and 1864.
These acts were the only authority the company had at the time of its commencement for building it. It is a railroad bridge, a continuation of the line west of the
river; and it connects the road with its required eastern terminus. The acts chartering the company manifest no intention to distinguish between the bridge over
the Missouri river and other bridges on the line of their road. If it is not a part
of their road, neither is any bridge between the Missouri and the western boundary
of Nevada; for the power to build all bridges was given in the same words.
:

*

*

*

: *

*

*

*

Holding then, as we do, that the legal terminus of the railroad is.fixed by law on
the-Iowa shore of the river, and that the bridge is a part of the railroad, there can
be no doubt that the company is under obligation to operate ad run the whole
road, including the bridge, as one connected and continuous line. This is a daty
expressly imposed by the acts of 1862and 1864,and recognized by that of 1871.

In Union Pacific Railway Co. v. United States (117 U. S., 355, 361),
in determining the rates of transportation over the bridge to be paid
by the government, the court said::D
The Omaha bridge of the Union Pacific Railway Company was not constiucted
under the act of 1866. It was constrtcted unler the original acts incorporating the
company-the acts of July 1, 1862,and of July 2,1864, and the act of February 24,
1871; and the reference in the last named act to the act of 1866was for the purpose
of extending the provisions of the latter, so far as necessary to confer additional
powers upon the railway company for the use and protection of the bridge, and
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contains no evidence of any intent on the part of Congress to change the rule as
to rates of transportation over the line of the railway company as prescribed by
section six of the act of July 1, 1862. In the case of the Union Pacific Railroad Coinpany v. Hall (91 U. S., 343),it was decided that the bridge in question became part of
the railroad of the company, and that the company was bound to run and operate
its whole road, including the bridge, as one connected and continuous line. Thebridge, therefore, as part of the railroad, became subject to the provisions of the
act of July 1, 1862,as to the rates to be paid by the government for transportation
service over it, and there is nothing in the act of 1871that changes the application
of the rule fixing these rates.

This bridge was also treated as a part of the IUnionPacific Railroad,
constructed under the acts of July 1, 1862,and July 2, 1864,in Union
Pacific Railway Co. et at. v. Chicago, Rock Island and Pacific Railway
Co. (163 U. S., 564).

The bridge being 'thus a necessary part of the railroad, it follows
that the period of ".three years after the entire road shall have been
completed's during which the railroad company was authorized to sell

or dispose of the lands granted did not begin to run until the bridge
was completed. This was in 1872,and the sinking fund mortgage was
executed December 18, 1873,which was within the prescribed period
of three years.
In Platt v. Union LPacificRailroad Co. (99 U. S., 48), it was held that
the execution of a mortgage upon the lands granted constituted a disposition thereof, within the meaning of the last clause of section 3 of
the act of July 1, 1862,and this notwithstanding the intervention of
the United States in that case, and the contention of the Attorney
General to the contrary.

(See also Doering v. Union Pacific Ry. Co.,

20 L. D., 466.)

Default having occurre&in the payment of interest on the indebtedness secured by the sinking fund mortgage, the suit aforesaid was
brought to foreclose the mortgage and to secure payment of that
indebtedness. The giving of the mortgage within the prescribed three
years being an authorized disposition of the lauds, it results that whatever was necessary to consummate the purpose for which the mortgage
was given was also authorized.

The purpose of the mortgage was to

enable the holders of the mortgage debt to enforce payment thereof by
a sale of the mortgaged lands if payment of such debt was not voluntarily made as stipulated. A foreclosure suit seeking a judicial ascertainment of the occurrence of the default and of the, amount due and
a direction that the mortgaged property be sold and the proceeds
applied to the liquidation of the debt, all under the supervision of the
court, is the appropriate and authorized method of consummating this
purpose. That being the object of this suit, and the decree rendered
therein and the contemplated sale conforming to the rights of the parties, the United States was not in a position to complain of that which
Congress had authorized by section 3 of the act of July 1, 1862.
The government was not a party to the sinking fund mortgage foreclosure suit and therefore was not bound by the findings therein that
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the entire railroad was completed in 1872 and not before, and that the
sinking fund mortgage was executed within a period of three years
thereafter; but these findings are otherwise shown to be correct. In
the suit of the United States v. Union Pacific Railway Co. et al., in the
circuit courts of the United States for the district of Nebraska and
other districts, instituted to foreclose the subsidy lien or ipso facto
mortgage of the United States, the special master reported and found
that the railroad company "built and completed a permanent railroad
bridge across the Missouri-river between Omaha, Nebraska, and Council

Bluffs, Iowa, with the approaches and. appurtenances thereto, during
the years 1871and 1872, and that the same was completed in the year
1872." This finding of the special master was not excepted to, but in

excepting to other matters reported and found by hint the United States
stated that " the said point or station in Council Bluffs of said Union
Pacific Railroad was finally adopted immediately after the construction of said bridge in the year 1872,as the eastern terminus of said
railroad." In the final decree entered July 29, 1897,the court approved
and confirmed the report of the special master, and among other things
declared:
And said The Union Pacific Railroad Company was, by the legislation aforesaid,
authorized to lay out, locate, construct, furnish, maintain and enjoy the continuous
railroad and telegraph described and embraced in the first mortgage of said railroad
company hereafter described, and which said railroad extends from Council Bluffs,
on the Iowa bank of the Missouri river, across said.river and through the States of
Nebraska, Wyoming and Colorado, into the State of Utah, to a connection with the
railroad of the Central Pacific Railroad Company, at a point about five miles west
of the city of Ogden, in the State of Utah, a distance of 1,042.41miles, more or less,
of main line, includi ng the bridge over the Missouri river between Council Bluffs,in
the State of Iowa, and Omaha, in the State of Nebraska; all of which ine of railroad and telegraph and bridge, with the branches aud appurtenances thereof, were
located, constructed, equipped and furnished by the Union Pacific Railroad Company,
as, in the manner and upon the conditions, within the times and upon the approvals
and consents contemplated, defined and described in said legislation. . . . .
and said sinking fund mortgage is a first and paramount lien upon all the lands and
land grant therein described and thereby conveyed.

Thus in-a suit in which the United States was a party it was ascertaned and determined that the Union Pacific bridge across the Missouri
river from Omaha, Nebraska, to Council Bluffs, Iowa, is a part of the
railroad constructed by the Union Pacific Railroad Company under the
acts of July 1, 1862,and July 2, 1864; that the bridge was completed
in the year 1872,and that the sinking fund mortgage constituted a
first and paramount lien upon all the lands and land grant therein
described and thereby conveyed. Better evidence that the entire railroad was not completed until 1872 and that the sinking fund mortgage
was an authorized disposition of the lands therein described and
thereby conveyed within the meaning of the last clause of section 3 of
the act of July 1, 1862,could hardly be 'obtained. Any possible questions growing out of the difference between the character of this mort-
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gage and the one in Platt v. Union Pacific Railroad Co. were adjudicated

and determined in favor of the mortgage by this decree rendered July
29, 1897, in a suit to which the United States, the railway company

and the Union Trust Company of New York, the mortgagee, were all
parties.
'Mr. Carroll's letters do not mention the Missouri river'bridge or the
time of its construction, and it may be that' be had in contemplation
the completion of the railroad to the west bank of the river, it having
been formerly contended by the railroad company, as shown in Union
Pacific Railroad Company v. Hall et al., supra, that the eastern terminus
of the road was on the west bank of the river and that the bridge was
not a part of the railroad. In his letter of December 71898, in referring to the decree in the sinking fund mortgage foreclosure case, Mr.
Carroll says:
As a matter of fact the supreme court of the United States in the case of Union
Pacific R. R. Co. v. United States (99 U. S., 402), has already determined

and found

that the date of the completion of the Union Pacific Railroad was November 6,1869.
Consequently . . . the mortgage in question for which foreclo6sure is decreed
was execused as stated upon December 18,1873-four years after the completion of
the railroad.

But an examination of the opinion in the case cited shows unmis-

takeably that the court and the parties were considering only the road
"west frorn Omaha," and that the part of the road between Omaha and
Council Bluffs, which includes the bridge, was not made an element in
the decision of the case. Not only is there nothing in that decision
which purports to overrule the prior decision in Union Pacific Railroad
Company v. Hall et al., but the latter is approved and followed in the
still later ease reported in I17 U. S., spra.

It is thus certain that Mr. Carroll's first suggestion could not be sustained, and we now come to his second suggestion.
By the act of Alarch 3, 1887 (24 Stat., 556), the liability to make payment to the United States for lands erroneously patented or certified
on account of a railroad land grant and sold by the grantee company.
to bonaf ide purchasers was placed upon "' the company which has so
disposed of such lands," and by the act of March 2, 1895 (29 Stat., 42),
this liability was placed upon " the patentee, or the corporation, company, person or association of persons for whose benefit the patent was
issued or certification was made." Whether this legislation be considered as creating a liability not theretofore existing or as intending to
enforce a liability theretofore incurred, the designation of those upon
whom the liability rests is not broad enough to include those who,
after patents are erroneously issued or certifications erroneously made
and after the lands included therein are sold to bonafide purchasers
and after the, title of such purchasers has. been confirmed by act of
Congress, become purchasers, at a foreclosure sale had pursuant to a
decree against the grantee company, of that portion of the land grant
not theretofore sold. Nor is it believed that it would be competent or
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equitable for the court in the case of a prior and authorized mortgage,
like the one here in question, to place upon the purchasers at a foreclosure sale thereunder a liability for obligations incurred by the mortgagee respecting lands not embraced in the foreclosure and for which
liability no lien or encumbrance attached to the lands included in the
foreclosure. If a court could do that. it could attach conditions, not
contemplated or authorized by the terms of the mortgage or by the law
in force at the time of its execution, which would deter all persons
from becoming purchasers at the sale and thereby deprive the mort'gagee of the right to subject the mortgaged property to the payment
of the mortgage debt and render the mortgage of no value whatever.
The second suggestion was therefore also untenable.
For these reasons Mr. Carroll's suggestions could not be followed,
and the right of the purchasers at the foreclosure sale having been
recognized in departmental letter of the 10th inst., Mr. Carroll's letters
are herewith transmitted for the files of your office.
Your office will transmit a copy hereof to Mr. Carroll.
PRIVATE CLAIM-SELECTION-CHARACTER

OF LAND.

BACA FLOAT No. THREE.
Section 6, act of June 21, 1860,authorized the heirs of Bacato select, in place of the
land claied by them under a prior Mexican grant, "an equal quantity of
vacant land, not mineral," and made it the duty of the surveyor-general to survey and locate the lands so selected, subject to the proviso "that the right
hereby granted to said heirs of Baca shall continue in force during three years
from the passage of this act, and no longer." Held:
1. A selection regularly made by the grant claimants within the time fixed by said
act, cannot, after the expiration of said period, be changed, by an alleged amendment, to embrace lands not covered by the previous selection
2. The time with reference to which the character of the land selected, whether
vacant and not mineral, is to be determined, is-the date of the selection, and not
the date of the approval of the survey of the claim.
3. The duty of investigating and determining, in the first instance, the character of
the land selected, rests upon the surveyor general, who should conduct such
investigation and make such determination as the work of the survey progresses in the field.
The former departmental decisionsherein of June 15,1887,5 L. D., 705,June 24,1891,
12 L. D., 676, and November 28 1891,13 L. D., f624,so far as in conflict herewith,

recalled and vacated.

Secretary Hitchcoc7 to the Cornmaissionerof the General Land. Office,July
(W. V. D.)
25, 1899.
(A. B. P.)
May 6, 1899, your office transmitted

to the Department

an applica-

tion by the present owners of the grant known as "Baca Float No. 3,"
for the survey of said grant as selected or located in the Territory of
Arizona, formerly a part of the Territory of New Mexico.

The matter of the survey and location of this grant has been several
times before the Department and the action taken therein will be seen
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by reference to the former departmental decisions of June 15, 1887 (5
L. D., 705), June 24,,1891 (2
L. D., 624).

L. D., 676), and November 28, 1891 (13

The facts relative to the grant are as follows:
By section 6 of the act of June 21, 1860 (12 Stat., 71-2), Congress,
for the iurpose of settling a dispute between certain claimants nder
conflicting Mexican grants to a large body of land in the vicinity of
Las Vegas, New Mexico, provided:
That it shall be lawful for the heirs of Luis Maria Baca, who make claim to the
said [same] tract of laud as is claimed by the town of Las Begas [Vegas], to select
instead of the land claimed by them an equal quantity of vacant land, not mineral,
in the Territory of NlewMexico, to be located by them in square bodies not exceeding five in number. And it shall lie the duty of the surveyor-general of Newiexico
to make survey and location of the lainds so selected by said heirs of Baca when
thereunto required by them; Providtd, 7iovever,That the right hereby granted to
said heirs of Baca shall continue ill force auring three years from the passage of this
act, and no longer.

It was subsequently ascertained that the grant to the town of Las
Vegas embraced an area of 496,446.96acres of land, and in accordance
with that ascertainnent the Baca heirs were entitled, under the act
aforesaid, to select and locate five different tracts or bodies of land,
of 99,289.39 acres each, in square form, within what was, at the date
of the act, known as the Territory of New Mexico. The grant now
under consideration is the third of the series of selections or locations
thus authorized. Hence, its name: Baca Float No. 3.
October 31, 1862, John S. Watts, as attorney for the Baca heirs, filed
in the office of the surveyor-general

of New Mexico a memorandum

dated October 30, 1862, in which he set forth that he had that day
selected as one of the five tracts authorized to be selected by said act
of June 21, 1860a place called and known as the Bosque Redondo, on the river Pecos, the centre of
said location to be a point on the north east bank of the river Pecos, five miles below
the mouth of the canon forming the valley of said river Pecos, the location being so
surveyed as to form a square on that centre, with the lines running east and west
north and south, the distance required to form the area of said location.

November 8, 1862,the register and receiver of the land officeat Santa
Fe, New Mexico, certified that there was nothing of record in their
office showing the lands to be occupied or that any portion thereof was
mineral. The surveyor-general reported the selection to your office,
accompanied by the certificate of the register and receiver, and his own
certificate stating the selection to be the third of the series authorized
by said act of 1860,and that he believed the lands embraced thereby
to be vacant and not mineral.
January 18, 1863,application was made to your office by said John
S. Watts, attorney for the Baca heirs, to be allowed to withdraw the
selection thus made with a view of making another selection within the
time prescribed by the act in a more desirable locality. This applica-
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tion was allowed by your office February 5, 1863, and no farther mention of the prior selection need be made.
Thereupon a new selection was made June 17, 1863, within the time

prescribed by the statute, by said John S. Watts, attorney for the Baca
heirs. The tract selected was described in the application filed in the
office of the surveyor-general having jurisdiction in the premises, as
follows:
Commencing at a point one mile and a half from the base of the Salero mountain,
in a directionnorth forty ive degrees east of the highest point of said mountain,
running thence from said beginning point, west; tweive miles, thirty six chains and
forty four links, thence south, twelve miles. thirty six chains and forty four links,
thence east twelve miles thirty six chains, and forty four links, thence north twelve
miles, thirty six chains and forty four links, to the place of beginning; the same
being situate in that portion of New Nexico, now included by act of Congress,
approved February 24th, 1863, in the Territory of Arizona.

It was further stated by the applicant that *" Said tract of land
is entirely vacant, unclaimed by anyone, and is not mineral to my
knowledge."

The selection thus described was approved by the surveyor-general,
and June 18, 1863,the papers in the case were by him forwarded to
your office accompanied by a statement of his said approval, and the
further statement that as the land selected was situated far beyond the
public surveys he had not deemed it necessary to procure any certificate
from the register and receiver of the local land officebecause, from the
nature of the case, they could not officially know anything concerning it.
July 18,1863,your officeacknowledged receipt of thepapers forwarded
by the surveyor-general as stated, but held that before the selection
could be approved by your office a statement from the surveyor-general

and register and receiver to the effect that the land embraced by the
selection is vacant and not mineral should be furnished.
March 27, 1864, the attorney for the Baca heirs furnished certificates
from the register and receiver at Santa Fe, New Mexico, to the effect
that the lands embraced by the selection were nnsurveyed, vacant and
not mineral as far as they had any information on the subject; and
April 2, 1864, the surveyor-general, replying to your said office communication of July 18, 1863,stated in substance that there was no
evidence in his office tending to show that the land selected is mcineal
or that it is occupied; that there had been as yet no public surveys in
the neighborhood of the tract, and for that reason there was no record
of or concerning the land in his office, or in the local land office of New

Mexicoi that he was personally unacquainted with the land and therefore could not certify that it was vacant and not mineral; that such
facts could only be ascertained by actual examination and survey.
April 9, 1861,your office appears to have taken the matter up for
further consideration, and the same having undergone a careftil
exaination"
as stated in your office communication of that date
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addressed to the surveyor-general of Arizona, the certificate of approval by the surveyor-general of New Mexico " under whose jurisdiction the application properly came at the date of its approval", was
accepted as sufficient and a survey of the grant under the selection
thus approved was authorized and directed to be made. Instructions
for the survey were given in minute detail to the surveyor-general of
Arizona who was required to proceed with the work without delay
whenever the grant claimant should pay or secure to be paid a sum of

money sufficient to cover the costs of the same, and to make return of
"complete survey and plat to be placed on file for future reference as
required by law." The survey was not made, however, and thus the
matter seems to have rested until April 30, 1866,when the said John
S. Watts as attorney for the Baca heirs, addressed to your officea coinmunication which purported to be an amended application for the
"relocation " of said claim No. 3, wherein, after referring to the original
selection of June 17, 1863, it was said:
I further state that the existence of warin that part of the Territory of Arizona
and the hostility of the Indians prevented a personal examination of the locality
prior to the location and not having a clear idea as to the direction of the different
points of the compass when the subsequent examination of the location was being
made by Mr. Wrigltson in order to have the location surveyed it was found that the
mistake made would result in leaving out most of the land designed or intended to
be included in said location. Mr. Wrightson was killed by the Indians and no survey has been made, because of said mistake in. the initial point of said location.
Under these circumstances I beg leave to ask that the srveyor-general of New
Mexico be authorized to change the initial point so as to commence at a point three
miles west by south from the building known as the Hacienda de Santa Rita running thence from said beginning point north twelve miles 36 chains and 44 links,
thence east twelve miles 6 chains and 44 links, thence south twelve miles 36 chains
and 44 links thence West twelve miles 36 chains and 44 links to the place of beginning. I beg leave further to state that the land which will be embraced by this
change of the initial point is of the same character of ubsurveyed vacant public
land as that which would have been set apart by the location as first solicited but
it is not the land intended to have been covered by said location but the land to be
included within the boundaries above designated is the land that was intended to
be located and was believed to have been located upon until preparations were
made to survey said location. Under this state of the case it is hoped that directions will be given to the surveyor-general to correct the mistake.

By comumunication of your office dated May 21, 1866, addressed

to

the surveyor-general at Santa Fe, New Mlexico,(the Territories of New
Mexico and Arizona hav4ng been by act of July 2, 1864, 13 Stat., 344,

353, consolidated into one surveyor-general's district) reference was
made to the previous instructions of April 9, 1864,to the surveyor-general of Arizona for the survey of the grant under the original selection
or location of 1863, and also to the said amended application of April
30, 1866,and thereupon further directions were given for the execution
of the surveyin accordance with the amended description of the beginning point which is described
in r. Watts's application of the 30th of April last, provided by so doing the out
boundaries of the grant thus surveyed will embrace vacant lands, not mineral.
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It does not appear that this so-called amended application was ever

approved by the surveyor-general, or that, any action was taken by that
officer looking to such approval.
June 11, 1866, he acknlowledged
receipt of your said office communication of May 21, 1866, and submitted

an estimate of the probable cost of the survey, accompanied by the
statement that upon being advised of the deposit of such estimated
sum of money for the purposes of the survey, he would proceed to have

tile same executed in accordance with the said instructions of A ril 9,
1864, and of May 21, 1866. July 2, 1866, the attorney for the Baca

heirs was notified of the estimated cost of the survey and required to
make deposit of the amount thereof, but the deposit was never made
nor was the survey ever executed.
From a diagram or plat prepared in your office apparently for the
purpose of showing the proximate position on the face of the earth of
the selection or location as made, June 17, 1863, and the relative position of the selection or location under the so-called amended application

of April 30, 1866,it appears that the latter lies almost wholly to the
east and north of the former, and that but a very small portion of the
laud embraced by the latter is within the limits of the former.
August 15, 1877,John H. Watts, representing himself to be the son
of the aforesaid John S. Watts (then deceased), and as attorney for the
heirs of his father, and part owner of the grant, addressed a communication to your office in which he requested that permission be given

him to " relocate" said Baca Float No. 3, on the stated ground that the
lands embraced by the selection or location previously made by his
father were supposed to be mineral, though thought to be vacant and
not mineral when the selection was made. This request was denied by
your office September 20, 1877,on the grouud.that the act of June 21,
1860,expressly limited the right of selection thereunder to the period
of three years from its date. October 10,1877,another application was
made to relocate" the grant on the alleged ground that subsequently
to the former "location," mineral had been discovered thereon by
various persons and companies who were then engaged in hunting for
gold, silver, and other precious metals within the boundaries of said
claim to the ouster of the owners thereof. This application was also
denied for the reasons given in the denial of the former one.
Thus the matter remained, apparently, until February 13, 1885,when
John C. Robinson, an alleged owner of the grant, addressed to your
office a communication setting forth the selection of June 17,1863,and
the so-called amended selection of April 30, 1866, respectively;

stating

in substance that, on account of the hostility of the Indians, no survey
of the claim had ever been made; that no definite action had been taken

by your officein the premises, "nor could the locations selected have
been confirmed for;the reason that the land was mineral;" and asking
that he be authorized to " locate" the grant on land oni-mineralwithin
the limits of what was known as the Territory of New Mexico on June
21, 1860.
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March 21, 18S5, your'office considered the application of Robinson
and held that the same should be allowed.
The matter subsequently came before the Department, however, and
by decision of June 15, 1887, sujpra, the action of your office was disap-

proved and it was held that there is no power or authority in the Land
Department to authorize a slection or location under the grant after
the, expiration of the time limited by the statute.
Following this decision numerous protests against both the selection
of 1863 and the so called amended selection of 1866 were forwarded to

your office by varioU ad sundry persons alleging in substance that
about three-fourths of the lands embraced in the selection of 1863were
mineral; that nearly all the lands covered by the amended selection of
1866 were mineral; and that such had been the known character of the
lands for over one hundred years. Considerable correspondence was
had by your office with the protestants and others relative to the subjectmnatter of said protests, during the years 1887 and 1888,but no
definite action looking to the survey of the grant or to a final adjustment of the controversy resulted therefrom.
December 21, 1888, the attorney for said John C. Robinson filed in
your office a formal application for the survey of the grant under the
existing selection, and offered to make deposit of the necessary funds
to cover the cost of such survey. Upon consideration of this application your office,in a comnunication of March 5, 1889, addressed to the
surveyor-general of Arizona, directed that a hearing be had for the
pupose of determining the known character of the lands claimed, at the
date of the selection of 1863and at the time of said amendment of 1866,
and as an incident to said hearing, but as such only, the surveyorgeneral was authorized to, make preliminary survey of the out boundaries of the claim upon payment of the cost thereof by the grant
claimant, as far as deemed necessary or advisable to aid in the determination of the question submitted, bnt no farther.
An appeal wvastaken from that action to the Department, resulting
in the decision of June 24, 1891,supra, adhered to on review November 28, 1891, spra, wherein the order for the hearing was approved
with the modification that the inquiry should be directed to the known
character of the land at the date of the hearing, and not the dates
of the selection of 1863 and so-called amendment thereof, as specified
in the order of your office. The hearing thus ordered has never been
had, and so the matter has stood until the receipt of your officecom]unication

of May 6,1899, first above mentioned.

Such are the facts shown by the record as far as deemed material to
the consideration and determination of the pending controversy.
The present applicants express a willingness to deposit to the credit
of the surveyor-general of Arizona a sum of money sufficient to pay
the cost of an official survey of the grant as soon as notified of the

amount required. Your office in the said communication of May 6,
2
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1899, recommends-that a survey of the exterior lines of the claim, at
least, be authorized, and that all questions relating to the character of
the lands be-left for fture determination by the Department and the
courts.

It must be apparent to all concerned that the interests of the government and the grant claimants alike demand that this matter-so
long pending before the Land Department-should be speedily and
finally adjusted.
There can be no doubt that the heirs of Luis Maria Baca had the
right for the period of three years after the act of June 21, 1860,to
select in one square body within the Territory of New Mexico as it then
existed, as and for the one-fifth part of their grant made by said act,
and as No. 3 of the series of selections thereby authorized, vacant lands,
not mineral, to the full quantity now claimed in this case.

The questions presented by the record are:
1. Is the selection of June 17, 1863,binding upon the applicants for
survey, or are they entitled to claim under the so-called amended selection of April 30, 1866 e

2. Is the question as to the character of the land selected-that is,
whether vacant and not mineral and therefore subject to the grant, or
occupied, or mineral, and for that reason not subject to the grant-to
be determined with relation to the date of the selection, or with reference to the date of the approval of the survey of the claim?
3. By whom and in what manner is the character of the land to be
ascertained and determined?
1. It will be observed that by express provision of the act of June
21, 1860,the right of selection thereby granted was to continue in force
during the period of three years from the passage of the act, " and no
longer." The language used is so clear and explicit on this point that
there would seem to be scarcely room for construction. The right to
select was to continue in force for three years, and no longer. If not
exercised within that time the right no longer existed. In other words,
if not previously exercised, the right of selection became extinct at
the expiration of the time limited, -and could not be exercised thereafter. This view is supported by the recent case of Shaw v. Kellogg
(170 U. S., 312), and its correctness will hardly be questioned.

How

do the grant claimants in this case stand with reference to this matter?
The selection of June 17, 1863,was within time and appears to have
been in all rspects regular. It was approved by the surveyor-general,
whose approval, subsequently supported by the certificates of the
register and receiver as shown, was accepted by your office and
the survey of the claim ordered.
The application of April 30, 1866,filed after the expiration of the
three years' limitation, purported in name to be an amendment of
the former application or selection, but the courses of the exterior
lines of the claim as therein given are totally different from those of
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the original selection, and besides, it is expressly stated in the new
application that the lauds embraced thereby are not the same as those
covered by the original selection. These facts taken in connection with
the diagram or plat hereinbefore referred to (which is a part of the
record in the case) showing the relative positions on the earth's surface
of the tracts embraced by the selection of 1863 and the so-called
amended selection, indicate very clearly that instead of the application
of April 30, 1866,having for its object the amendment of the selection
of June 17, 1863, with a view to correcting mistakes in the description

of the exterior lines thereof or of giving greater certainty thereto, it
was in reality, except as to the very small area common to both, an
application to make a new selection, with a situs almost wholly removed

from that of the selection of 1863. It is not believed that such a
change in the locus of the claim as was thus attempted to be made can
be recognized under the pretext or claim that the change was. simply
by way of amendment of the existing selection.
It is not necessary to deny or even question that the Baca heirs
would have had the right, after the expiration of the three years' limitation, or that their assignees would. now have the right to make necessary amendments. of description for the purpose of correcting ascertained mistakes, if any, so as to cause the record of the claim to conform
to its position upon the earth's surface as actually selected within the
time prescribed by the statute, if a selection had been made and marked
upon the ground. But such is not the case here. The application of
April 30, 1866,sets forth that owing to the hostility of the Indians a
personal examination of the locality was prevented prior to the selection of June 17, 1863,and that upon such examination subsequentlyhad
it was found that a mistake had been made whereby most of the land
designed to be included in the selection had not been so included.
Manifestly if there had been no personal examination of the locality
prior to the selection of 1863,there could have been no location or
Marking of the claim upon the earth's surface prior to that time, and
consequently the selection of 1863 could have no fixed locus other than

that indicated by the record of the selection itself. There was therefore no marked boundaries of the claim on the earth's surface, to colform to which it was necessary or proper that an amendment be made

of the description contained in the selection of 1863.
It was not simply a "mistake in the initial point" of this selection
that was sought to be corrected by the application of 1866, as therein
suggested, but a complete change of the selection was thereby asked
fore including as well the courses of the exterior lines of the claim, as

the "initial point" thereof. Under these circumstances to allow the
so-called amended selection to stand would be, in reality, to allow a

new selection under the grant after the expiration of the time limited
f r the exercise of the right of selection, and for this there is no authority found in the statutes making the grant or elsewhere. The Depart-
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ment is therefore of the opinion that the grant claimants ale bound by
the selection of June 17, 1863, and that they can not be allowed to
take under the applicati:..n of April 30, 1866.

1I. In the case of Shaw v. Kellogg, spra, the supreme court hal
under consideration selection -No.4 of the series authorized by said act
of June 21.,1860,and in the discussion of the questions there presented
it WaS said (page 332):
The grant was made in lieu of certain specific lands claimed by the Baca heirs in
the vicinity of Las Vegas, and it was the purpose to permit the taking of a similar
body of land anywhere within the limits of New Mexico. The grantees, the Baca
heirs, were authorized to select this body of land. They were not at liberty to
select lands already occupied by others. The lands must be vacant. Nor were they
at liberty to select lands which were then known to contain mineral. Congress did
mot intend to grant any mines or mineral lands, but with these exceptions their
Žright of selection Was coextensive with the limits of New Mexico. We say 'lands
then known to contain mineral,' for it cannot be that Congress intended that the
grant should be rendered nugatory by any future discoveries of mineral. The selection was to be made within three years. The title was then to pass, and it would
be an insult to the good faith of Congress to suppose that it did not intend that the
title when it passed should pass absolutely, and not contingently upon subsequent
discoveries.

Under the authority of that case it would seem clear that the time
with reference to which the character of the land is to be' determined
is the date of the selection and not the date of approval of the survey
of the claim, as formerly held by the Department, an dnothing further
need be said here on that subject.
III, But by whom and in what manner is the character of the land
to be determined¶ The grantiig act places the duty ofsurveying and
locating the lands selected upon the surveyor-general of New Mexico.
In the Shaw-Kellogg case, slpra, this question was also considered by
the supreme court, and-it was there said (pages 333-334):
How was the character of the land to be determined, and by whom V The surveyor general of New Mexico was directed to make survey and location of the land
selected. Upon that particular officerwas cast the specific duty of seeing that the
lands selected were such as the Baca heirs were entitled to select. It is not strange
that he was the one named; for, in the original act of 1854, which made provision
for the examination of these various claims, the duty of such examination was cast
upon the same officer, and he was there required "to ascertain the origin, nature,
character and extent of all claims to lands under the laws, usages and customs of
Spain and Mexico; and, for this purpose, may issue notices, summon witnesses,
administer oaths and do and perform all other necessary acts in the premises," and
it was upon his report that Congress acted. Further, he was the officer who, by
virtue of his duties, was most competent to examine and pass upon the question of
the character of the lands selected. We do not mean that Congress thereby created
an independent tribunal outside of and apart from the general Land Department of
the government. On the contrary, the act of 1854 provided that he should act
under instructions from the Secretary of the Interior, and so undoubtedly in proceeding to make survey and location as required by section 6 of the act of 1860,he
was still subject to the control and direction of the Land Department; bt while he
was not authorized by this section to act in defiance or independently of the Land
Department, he was the particular officer charged with the duty of making survey
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and location, and it was for him to say, in the first instance at least, whether
the lands so selected, and by him surveyed and located, were lands vacant an &
non-mineral.

The act of 1854 thus referred to is the act of July 22, 1854 (10 Stat.
308), which, among other things, established the office of surveyorgeneral of New Mexico, and, in section 8 thereof, which was still in
force when the survey i that case was made, defined the powers, and

duties of that officer as stated by the court. By a later act, to wit, the
act of July 15, 1870 (16 Stat., 291, 304), it was provided:
That it shall be the dnty of the surveyor-general of Arizona, ndler such instructions as may be given by the Secretary of the Interior, to ascertain and report npon
the origin, nature, character, and extent of the claims to lands in said Territory,
Linderthe laws, usages, and customs of Spain and Mexico,- and for this purpose he
shall have all the powers conferred, and shall perform all the dnties onjoined upon
the surveyor-general of New Mexico by the eighth section of an act . . . . approved
July twenty-second, eighteen hundred and fifty-four.

While by the act of March 3,1891 (26 Stat., 854,801), establishing a;,
court for the settlement of unconfirmed private land claims, said section 8 of the act of 1854, and all amendments or extensions thereof
(which would include said extension act of July 15, 1870) were repealed,
yet there has been no repeal of the specific provision of the act of 1860,
placing the duty of surveying and locating the lands selected thereunder upon the surveyor-general. True the officer named was the
surveyor-general of New 1exico, but the Territory of Arizona had not
then been formed, and there can be no doubt that the surveyor-general
of that Territory subsequently established, within whose present jurisdiction the lands are situated, lawfully succeeds with reference to the
claim here in question to the duties imposed by said act upon the surveyor-general of New Mexico.

Nor can there be any doubt that the surveyor-general of Arizona,
as an officer of the Laud Department, by virtue of his office and in View

of the duties imposed by said act of 1860,possesses the inherent power
to examine witnesses, etc., and do and perform all necessary acts incident to the full discharge of the duties thus imposed.
In the light of what has been said the Department is'of opinion that
the duty of investigating and determining, in the first instance atleast,
the character of the lands here involved rests upon the surveybr-general of Arizona; and also that such investigation should be conducted
and determination made as the work of the survey progresses in the
field.

It does not appear that the adjustmeht' of the present ontrot6rsy
would be expedited by having a heaiing for the purpose of deterinining the character of the land independently of and before the survey
of the claim is commenced.

The order for a hearing heretofore made by the Department is therefore recalled and vacated, and upon proper deposits of the cost.thereof,
you will cause a survey of the claim to be made by the surveyor-general
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of Arizona, under the selection of June 17, 1863,in accordance with the
principles and views herein set forth and expressed. Specific directions should be given that lands vacant, and not known to be mineral
at the date of said selection are to be surveyed as subject to the grant,
and that all lands ascertained by the surveyor-general to have been
occupied, or' kDown to be mineral, at such date, if any, within the

boundaries of said selection, must be excluded from the survey as not
being subject to the grant.
Before proceeding with the survey the surveyor-general will be
required to give notice thereof for the period of sixty days by publication in two weekly newspapers published, ad of general circulation,
in the vicinity of the lard and in one newspaper of general circulation
throughout Arizona and published at the capital of the Territory, with
a view to allowing all persons, if aiy, claiming an interest in the lands
adverse to thegrant claimants to beheard before him atsuch stated times
and places during the progress of the survey, as he may appoint, on the
question of the known character of the land and whether the same was
vacant at the date of the selection of June 17, 1863.
The former departmental decisions hereinbefore referred to, in so far

as they may be in conflict with the views herein expressed, are hereby
recalled and vacated.
SHELTON MOCLAIN.

Motion for review of departmental decision of June 3, 1899, 28 L. D.,

456, denied by Secretary Hitchcock, July 25, 1899.
0:'HORNETT V. WAUGH

Motion for review of departmental

t al.

decision of April 12, 1899, 28

L. D., 267, denied by Secretary Hitchcock, July 25, 1899.
RESIDENCE-CONIPLIANCE

WITH LAW PENDING

CONTEST.

GLOVER V. SWARTS.
If an entrymau fails to maintain the continuity of his residence, during the pendency of a contest involving priority of settlement, his laches can not be cred
by the resumption of residence prior to the institution of proceedings by the
adverse settler charging said default.
A leave of absence is no protection against a contest for abandonment, where the
entrymaD, prior to such leave, has failed to comply with the law.

Secretary Hitchcock to the
(W. V. D.)

ommissionel^ of the General Land Office,
July 25, 1899.
(I. G)

The tracts involved in this controversy are lots 3 and 4, and the E. i
of the SW.

of Sec. 7, T. 26 N., R. 1 E., Perry land district, Okla-

homa Territory.
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The original contest between John B Glover and Benjamin F.
Swarts finally resulted in the departmental decision of December 15,
1896 (23 L. D., 480), holding that Swarts was not disqualified to claim

residence upon the land in question at and from the date of his settlement.

Upon a motion for a review, this decision was, on May 18,1897,

sustained (24 L. D., 447), and it was said therein (unreported):
It having been shown that Swarts was the prior settler, it was adjudged that he
has the superior right. No sufficient ground appears in the motion for review for
distarbing the conclusion-heretofore reached. The said motion is, therefore, denied.
Accompanying the motion for review is one for a rehearing on the ground as
alleged, that Swarts has abandoned the land since the date of the original hearing.
This allegation, having reference to an event subsequent to the earing, while it
might possibly be made the basis for a new contest, can not be made the basis for a
rehearing.

January 10, 1896, Swarts, the entryman, was granted a leave of
absence for one year from that (late.
December 17, 1896, Glover filed an affidavit of contest against said

entry, charging, in substance, failure to comply with the requirement
of the homestead law in regard to residence, which was rejected by
the local officers for the reason that Swarts had been granted such
leave of absence, which had not then expired.
January 14, 1897,Glover applied to the local office for the reinstatement of his contest, and to amend his former affidavit so as to make
the charges therein more "full and specific," which was granted; whereupon he filed an amended affidavit, in which he charges, in substance,
that Swarts wholly failed to maintain a residence in good faith upon
said land at any time during the preceding two years and nine months,
and during said period did not inhabit said land otherwise than by.
making visits thereto at intervals of from three to six months apart,
on which occasions he remained on said land only from a few hours to

one or two days, and was otherwise habitually absent from said land
for the entire period of thirty-three months next preceding the date of
the affidavit of contest; and further, that the leave of absence of said
Swarts was fraudulently obtained by reason of the facts aforesaid.
No notice of the hearing was served upon Swarts, as he appeared
personally on August 2, 1897, and entered a general appearance, waiving such notice and requesting that the case be set for a hearing, and
thirty days' notice thereof was ordered to be given to Glover. At the
same time he made application to commute his homestead entry, and
Seitember 14, 1897,was set for making his final proof and notice thereof
was duly published. On such date the parties appeared, and the contest was called. Glover.objected to going to trial because he had not
been served with the notice ordered to be given to him by the local
office,and had not been notified of the waiver of service of notice of the
contest by Swarts. Swarts then began his final proof and introduced
two witnesses, whose testimony was taken and whowere cross-examined
by the attorney for Glover. Swarts, as he was ill, did not give his tes-
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timony on his final proof, and thereafter it was ordered, in the presence
of the attorneys for the parties, that the contest would be consolidated
with the hearing on the final proof, and that all matters at issue between
Glover and Swarts would be heard and determined on October 19, 18977

at which date the parties appeared. The final proof papers were mislaid in the local office and testimony was heard in the contest proceeding, both parties introducing

evidence.

Owing to the loss of such

papers, the attorney for Swarts dismissed his application for final proof;
After the hearing was concluded the final proof papers were found in
the local office,but were never completed, no application therefor having been made.

The local officers, in their joint opinion, state that the contest case
was heard by their predecessors in office,and that they were " placed
at great disadvantage by reason of that fact," as they did not have the
opportunity of seeing the witnesses or observing their demeanor whilst
testifying. They found, in effect, that Swarts had complied with the
law as to improvements and cultivation, but had not compliedwith the
law as to residence upon the land.

In view of the departmental

deci-

sion that he was the prior settler, and as he had been granted a leave
of absence for one year, and before the expiration of that period he was
married and his wife resided most of the time thereafter on the tract,
his residence was resumed before the contest was initiated and before
the entryman had notice that the contest had been filed, and his default
was cured.

Your office affirmed the action of the local officersholding that:
If Glover had appealed from your (the local office)refusal to grant him a hearing,
when on December 17.1896,he filed another contest against Swarts' entry alleging
his failure to comply with the requirements of the homestead law as to residence,
he might have prevailed in that contest. But since warts reestablished his residance on the land before the initiation of this contest, he ered is laches.

Glover has appealed to this Department.
The concurring decisions of your office and the local office find that

Swarts did not comply with the homestead law as to maintaining his
residence upon the tract, and it is apparent from the record that this
finding must be sustained. He was engaged in mercantile business
elsewhere, part of the time as post trader for certain Indians, and
afterward as clerk upon a salary, and although his improvements
on the- premises were worth at least seven hundred dollars, the tract
had been cultivated by others for him and was occupied by his
employee, and he did not actually reside upon the tract, but made
occasional visits thereto. The evidence taken at the hearing of this
contest was restricted by counsel for contestant to the absences of the
contestee fromthe land since the close of the testimony in the original
contest on March. 31, 1891. Since that date, excluding his leave of
absence for one year after January 10, 1890,he has not complied with

the law.
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On the other hand, Glover, who was claiming adversely to Swarts,
has complied with the homestead law as to improvement and cultiva-.

tion, and since the opening of the tract and adjacent. lands to settlement, to the date of the hearing i the case now under consideration,
he has maintained a continuous residence thereon.
It is contended on behalf of Swarts, the entrynian, that he cured his
default, if any, by reestablishing or resuming his residence uon
the land after his marriage and prior to any notice or knowledge of
tbe present contest, and this contention is sustained by your office and
the local office. It is a general rule that a contest must fail when the
default charged is cured, in good faith, before the entrymaii had knowl-

edge or notice of the contest. (Davis v. Eisbert, 6 L. D., 34, 388, and
cases there cited.) While the present proceeding is in the nature of a
new contest and covers matters not in issue in the original contest, it
is based upon the failure of the entryman to comply with the law during the pendency of the original contest since the original hearing, a
matter always the subject of an inquiry as germane to the original;
case.

A homestead entryinan is held to a strict account in the matter of
his compliance with the law, where an adverse settlement right exists,
and if he fail to maintain the continuity of his residence during the
pendency of a contest against him, his laches can not be cured by the
resumption of his residence, even if his default is not challenged until
protest is made against the acceptance of his final proof. (Smith t'.
Nolan, 19 L. D., 117, 119, 120.) In the presence of an adverse claim

asserted in good faith for over three years by one residing on the land
during that period and having valuable improvements thereon, a
homestead entry was not allowed to stand, where the entryman had
not maintained his residence upon the tract, ever when he attempted
to cure his default. (Bates v. Bissell, 9 L. D., 546, 551.) A contestant
who relies upon his prior settlement must maintain his residence upon

the land during the pendency of the contest (Forman v. lealey, 28
L. D., 266; Rowan

. Kane, 26 L. ID., 341, 343), and it appears that the

same rule applies to an entryman who makes the same claim and whose
entry is contested by one who has established and maintained his residence uponithe land and who has asserted his rights in a contest. An
inquiry may be had in such cases, upon charges of failure to comply
with the law during the pendency of the contest since the original
hearing.

(Formanv. Healey, supra; Lark v. Livingston, 26 L. D.,'163;)

In ordinary cases a charge of abandonment will not lie against the
entry of a homestead where leave of -absence is granted under the
act of March 2, 18S9, until the expiration of six months after the time
for which the leave was granted

(iltner

v. Wortler, 18 L. D., 331).

Such leave of absence is, however, no protection against a contest for
abandonment where the entryman, prior to such leave has failed tocomply with the law, and the leave granted does not preclude the iii--
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tiation of a contest during such period charging non-compliancewith
the law prior thereto (Yarneau v. Grahamn,16 L. D., 348). But the
application of Glover to contest the entry anew, made December 17,

1890, was properly rejected by the local office, as the leave of absence
had then been granted and was in force, and while uassailed was a
protection

to the entryman.

(Quien. v. Lewis, 20 L. D., 319). This

seems to have been well understood, as Glover did not appeal from
such action, but filed an amended application specificallyattacking the
leave of absence as fraudulently obtained.

As it appears that Swarts failed to maintain his residence upon the
tract for a period of over twenty-one months after the close of the bearing in the original contest and prior to the granting of his leave of
absence, but attempted by occasional visits to the tract to make a
showing of compliance with the law while he was engaged in business

elsewhere, and maintained his possession of the tract through an
employee, he did not cure his default by obtaining his leave of absence
or by causing his wife to reside upon the tract after his marriage.
For the foregoing reasons the decision of your officeis reversed. The
contest of Glover must be sustained, and the entry of Swarts must be
canceled.
PROCEEDIKGS TO VACATE
NORTHERN PACIFIC

ATENT-INADVERTENT

ISSUE.

R. R. Co. v. GOSNELL.

Proceedings to vacate a, patent should be instituted on bebalf'of the government,
where said patent is wrongfully issued through inadvertence during the pendency of a controversy before the Laud Department involving the land covered
thereby.

Secretary itchcock to the Commissioner of the Genteral Land Offoe, July
(F. W. C.)
26, 1899.
(W. V. D.)

Under date of February 25, 1899,the papers in the case of Northern
Pacific Railroad Company v. Josiah Gosnell, involving the SE. 1 of the
NE. 1 and the NE. I of the SE. 1 of Sec. 23, T. 3 S., R. 9 E., Bozeman

land district, Montana, pending on appeal before this Department from
your office decision of December 24, 1895, holding said land to have

been excepted from the company's grant upon the contest instituted by
the application of Gosnell to make homestead entry thereof, were
returned to your office for disposition under the act of July 1, 1898 (30
Stat., 597, 620).

Said papers are again forwarded with your office letter of July 20,
1899, with the statement thatWhile said case was pending before the Department on appeal by the company
from officedecision " F " of December 24, 1895,in favor of Gosnell, the land involved
therein was inadvertently patented to the company Noveiber 3, 1897. Such patenting having occurred prior to the passage of the act of July 1, 1896,s71pla,the tract
does not conic -within its provisions.
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It thus appears that after your officein its decision of December 24,
1895, held the land above described to have been excepted from the
grant to the Northern Pacific Railroad Company, and said company
had appealed therefrom to this Department, and while said appeal was
pending before this Department unacted upon, your office, through
inadvertence or mistake, wrongfully issued a patent to the railroad
company embracing said land.
In the case of the Germania Iron Company v. United States (165
U. S., 379) it was held:
When, while disputed matters of fact concerning a tract of public land, or the
priority of right of claimants thereto, are pending: unsettled in the land department,
a patent wrongfully issues for the tract through inadvertence or mistake, by which
the jurisdiction conferred by law upon the land department over these disputed
questions of fact is lost, a court of equity may rightfully interfere, and restore such
lost jurisdiction by cancelling the patent. (Syllabus.)

It is therefore directed that demand be made of the Northern Pacific
Railway Company, successor in interest to the Northern Pacific Railroad Company, for reconveyamceof the land involved, thus wrongfully
and inadvertently patented during the pendency of said case, to the
end that upon restoration to the United States of the title thus inadvertently conveyed by reason of said patent the case may then be disposed of under the provisions of said act of July 1, 1898 spra. You
will advise the company accordingly.

Should the company fail to make reconveyance of the land as
demanded within ninety days from the date of demand, you will certify
the entire record to this Department for such further action as the
facts in the case may warrant.
-HOMESTEADCONTEST-RESIDENCE-POSTMASTER.
KIRKENDALL

. GORDON.

In the case of a homesteader, who holds an appointment as postmaster, the Department willnot, in passing upon his compliance with law in the matter of residence,
undertake to determine whether such residence is compatible with the statutory
requirement that "every postmaster shall reside within the delivery-of the office
to which he is appointed."
The case of Henry C. llansbrough,

5 L. D., 155, overruled.

Secretary flitchcoCc to the Commissioner of
(W. V. D.)
July 26, 1899.

the General

Land Oace,
(G. B. G.)

May 18, 1897,Peter Gordon made homestead entry for the W. i of the
E.

of Sec. 23, Tp. 21 N., R. 116 W., Evanston, Wyoming.
November 29, 1897, Frank J. Kirkendall filed in the local office an

affidavit of contest against said entry, alleging that the said Peter Gordon and family had wholly abandoned said tract for more than six
months since making said entry and next prior to that date, and that
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said tract was not then settled upon and cultivated by said Gordon as
required by law. On te same day notice of a bearing, to be held January 10, 1898, issued from the local office, which notice was served upon
Gordon by delivering to him a copy of the same, December 1, 1897.

On the day named in the notice the parties appeared at the local
office, when the following proceedings were bad:

The entryman Gordon was called by the contestaut and testified that
at the time he made entry for the land i controvtirsy, he resided at
Fossil, Wyoming, which place is eleven miles from the land; that be
had been during the whole of the year 1897,and was at the time e
was giving this testimony, postmaster of the post office at Fossil; that
his -then post office address was Diamondville, Wyoming, and that the
land in controversy is within the post office delivery of Diamondville.
Cross-examination

was waived by Gordon's attorney, whereupon the

attorney for the contestant moved a cancellation of said entry because
the entry, having been made by a postnaster for laud outside of the
delivery of -his offiee, being void, cannot be carried to patent.
Tire motion was denied, whereupon the contestant

filed an amended

complaint over the objection of the defendant, setting forth the fact of
Gordon's postmasters ip, and the hearing proceeded, both parties offering testimony.
February 16, 1898, the local officers rendered a joint decision in the

case, recommending that the entry be sustained, and upon Kirkendall's
appeal to your office,the decision below was affirmed and the contest
dismissed.

-The further appeal of Kirkendall brings the case here.
The evidence in this case conclusively shows that the enbrymnan

established his residence upon the land in controversy before the expiration of six' months from the date of his entry. That he was living
on the land himself before that time is not;seriously disputed, but the
theory upon which this branch of the contest seemed to have proceeded
was that he did not take his wife to the land within the six months
next following the date of the entry, and that he did not therefore in
fhctor in law establish his residence during such time. It is shown
that -Mrs. Gordon was during this period very ill, with an incurable
malady, and that the delay in moving her to the homestead was due to
that

cause.

As a matter

of fact, however, she was removed to the

land, and toolkup her abode there with her husband, on the 28th day
of. November, 1897. This was the day before the contest affidavit in
this case was filed and two days before notice of the contest was served.

So, even if it be conceded that a residence was not in good faith established upon this land until the day that Mrs. Gordon arrived there,
the entryman's laches were cured, and a contest for abandonment did
not lie, either at the date of the filing of the affidavit of contest, or at
the date of the service of notice thereof.
But it- is -urged, in view of section 3831-of the Revised Statutes,
-
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which provides that "Every postmaster shall ieside within the delivery
of the office to which he is appointed," that Gordon could not have
established a legal residence upon this land, and several decisions of
the Department and the courts are relied upon in support of this colltention. Of these the only one directly in point which seems to sustain this contention is the case of Henry C. Hansbrough {5 L. D., 155),
wherein it was held thatA person holding a position of postmaster ....
residence is beyond the delivery of his office.

cannot be beard to say that his

The records of the Post OfficeDepartment show, and it is admitted,
that Gordon was postmaster at Fossil, eleven miles from his homestead
claim, during the whole time that he is shown to have in fact resided
upon this land. It is shown that he had long before turned the post
office over to his son, who was his deputy, and that he personally performed no duties in relation to said position, except -that he occasionally signed papers in the nature of reports, etc. The office had -no
salary attached to it, and the remuneration arising from the sale and
cancellation of staips

was small.

In consideration of these facts it is urged that he was only postmaster i name and not in fact, and that the ruling in the Hansbrough
case does not apply.

But the principal contention can not be allowed. A postmaster does
not vacate his officeby removing away from the neighborhood thereof,
and unless he resigns or is removed by the appointing power, he and
his sureties are responsible to the Department, and to individuals who
should be injured by any neglect of duty in the office. The United
States v. Josiah Pearce (2 McLean, 14).

The decision in the Hansbrough case, sjpra, stands alone. It does
not seem to have been cited with approval since it was made, and- the
Department is now of opinion that the ruling therein is unsound. It
does not follow because the law requires that a postmaster shall reside
>Withinthe delivery of the office to which he is appointed that lie in
fact or in law resides there. Nor is it within the province of this
Department to decide a question involving a charge of official delinquency within the exclusive jurisdiction of the Post OfficeDepartment.
To decide whether or not a postmaster resides within the delivery of
his officeinvolves a ruling upon the question as to what is the delivery
of his office, and this is an administrative question within the exclusive cognizance of the Post OfficeDepartment and would be controlled
by considerations of public policy and private conveniences in the
administration of the postal laws with which this Department has
nothing to do.

From informal inquiry of officials connected with the Post Office
Department, it is ascertained that the question of what is the delivery
of a post office within the meaning of said section 3831 has never been
definitely settled, each case being controlled .by its own circumstances.

62

DECISIONS RELATING TO THE PUBLIC LANDS.

The question before this Department in this case is not whether Peter
Gordon is complying with the law in the discharge of his official duties,
but instead has he complied with the homestead law
shows that he has.

The evidence

The decision appealed from is affirmed.
Since the appeal in this case, and, on May 1, 1899, one James Wan-

lass filed a affidavit of contest against Gordoii's entry, wherein it is
alleged that the land covered thereby and in controversy in this case
is chiefly valuable for large and valuable deposits of coal contained
therein, that the same is not agricultural land in any sense of the term,
and that the said entryinan.knew all this at the time he made his entry.
June 21, 1899, your office transmitted to the Department the report
of a special agent respecting the land involved, to the effect that it is
valuable coal land and of little value for agricultural purposes, that the
entry was fraudulently made to secure a valuable deposit of coal, and
recommending that the entry be canceled, the contest dismissed, and
the land held subject to cash entry only as coal land.
In view of the contest affidavit of said Wanlass, in view of this special
agent's report, and in view of the record in this case and the files of
your office, which show that the land covered by Gordon's entry is in
the immediate vicinity of large and valuable coal mines which are
being actively operated, it is directed that notice issue upon said contest affidavit to determine the character of the land.
MUNENGCLAM-APPLICATION---WArVEIR-ENTRY.
CAIN ET AL. V. ADDENDA MINING Co.

(ON REVIEW).

The mining laws contemplate that proceedings under an application for mineral
patent should be prosecuted to completion within a reasonable period after the
required publication, or after the termination of proceedings on adverse claims,
if any are filed, and failure so to do constitutes a waiver of rights secured under
the application.
A mineral entry should not be allowed at a time when the land covered thereby is
embraced within a prior mineral entry standing of record, and involved in proceedings pending before the Land Department.
Departmental decision of January 8, 1897, 21 L. D., 18,recalled and vacated,

Secretary Hitchcock to the Commissioner of tle General Land Qiffce,
(W. V. D.)
July 25, 1899.
(E. B., Jr.)
This case comes again before the Department

upon an entertained

motion by the protestants, James S. Cain, John W. Kelly, and Alexander J. McCone,for review of the decision of the Department herein
of January 8, 1897 (24 L. D., 18), and upon the showing filed by the

Addenda Gold and Silver Mining Company in opposition to said
motion. In its decision the Department dismissed the protest of Cain
an d others against Independence, California, mineral entry No. 240,
imade by said company for the Addenda lode mining claim, and directed
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your officeto "pass the Addenda claim to patent, subject, however' to
any objections appearing in the record and not herein considered.72
It was found in said decision that the Addenda claim was located
May 19, 1877; that application for patent thereto was filed by the said
company November 11, 1879; that during' the period of publication,
which ended January 17, 1880, adverse proceedings were instituted by
the owner of the Concordia lode claim, resulting

in a judgment April

13, 1882, in favor of the adverse claimant; that on December 10,1894,
the company made said entry for what remained of the Addenda location after excluding the conflicts with the Concordia and the Insurance
lode claims; and that on April 27,1895,there was filed the said protest
of Cain and others.
It was alleged in the protest that subsequent to the application and
prior to the said entry, the company had abandoned the Addenda
location; that in 1894 and subsequent to the alleged abandonment
portions of the Addenda ground had been relocated as the Black Rock
Consolidated and the Contention lode claims; that protestants had
become the owners of such ground under these relocations and by
mesne conveyances; and that prior to said entry they had comnenced
suit against the company to quiet title, which suit was still pending.
The proceedings heretofore had in the case, in addition to what has
already been stated herein, being sufficiently indicated in the decision
under review, it is not deemed necessary to recite the same at length
here.

No hearing was had upon the protest, your officeand the Department
depending for the facts necessary to the consideration thereof upon
the ex parte evidence filed in support thereof, and in opposition,thereto,
a certified copy of the pleadings and decree in the suit aforesaid, the
same having passed to a final decree pending the consideration of the
protest, and a certified copy of a deposition of one P. Curtis taken in
that suit, such certified copies being presented in spport of the protest
against the entry.
The said suit was brought in the local court in November 1894to
quiet title in the plaintiffs (protestants here) to certain lode ining
claims known as the Black Rock, the Black Rock Consolidated, and
the Contention, respectively, the last named claim including the Black
Rock within its boundaries, plaintiffs 6laiining to trace the title to locations of the Black Rock and the Black Rock Consolidated claims made
by said Curtis January 1, 1887, and January 1, 1894,respectively, and
to the location of the Contention claim made by John W. Kelly, one of
the said plaintiffs, June 20,1894, which claims conflict with the Addenda
claim. In its answer the- Addenda company, denying the plaintiffs'
alleged ownership and right of possession, averred that the locations of
the Black Rock and Black Rock Consolidated claims were made by said

Curtis in fraud of the rights of the company at times when he was its
confidential and trusted agent to see that the law relative to the per-
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formance of annual labor upon the Addenda and certain other locations
of the company was duly complied with in its behalf; that plaintiffs
knew of the relations existing between the company and said Curtis,
and that the relocation of its said claims was made by him while acting as its agent; and that conveyances of the Black Rock and Black
Rock Consolidated claims were made by him to said Kelly, and the
location of the Contention claim was made by h elly-all in pursuance

of a conspiracy between Curtis and the plaintiffs to defraud the
defendant.
Upon the issues presented the court duly rendered its decree, August
30, 1895, in favor of the plaintiffs, as follows:
In the Superior Court of the County of Mono.
State of, California, James S. Cain, et al., plaintiffs.
vs.

The Addenda Gold and Silver Mining Company, defendant.
This cause having been regularly called and tried by the court, and the fndings
or fact and conclusions of law having been expressly waived in open court by the
respective parties, and such consent and waiver having been entered on the minutes
of the court, and the court having duly rendered its decision, wherein judgment
was awarded in favor of the plaintiffs in said action and against the defendant
herein and for costs against the said defendant, on motion of Reddy, Campbell &
Metson, attorneys for the plaintiffs.
It is now therefore, hereby, ordered, adjudged and decreed, that the plaintiffs have
judgment as prayed for in their complaint herein against the defendant, that all
adverse claims of the defendant and all persons laiming to claim said premises or
any part thereof, through or under said defendant, are hereby adjudged and decreed
to be invalid and groundless, and that the plaintiffs be and they are hereby declared
and adjudged to be the true and lawful owners of the land described in the complaint, and hereinafter described, and every part and parcel thereof, and that their
title thereto is adjudged tobe quieted against all claims or demands of the defendant, who is bereby perpetually estopped from setting up any claims thereto, or any
part thereof.

(Here follows description of the property and judgment for costs.)
This suit clearly involved the right to the possession of mining ground
embraced in conflicting mining cl~ims, a matter which the mining laws

contemplate shall be settled and decided by a court of competent jurisdiction, and the decree awarded the right of possession to the plaintiffs
and it has not been vacated, reversed or modified.
The Department, however, holding that the decree had not been
rendered on an adverse claim pursuant -to section 2326 of the Revised

Statutes, and considering the evidence tending to show fraud on the
part of Curtis, and knowledge thereof on the part of protestants at the
time of their purchase, declined to recognize the decree as of binding
force upon the land department or as effective against the company in
its proceedings for patent. The evidence presented also tending to
show as is more fully set out in the decision under review, that although
the company had not in fact complied with the provisions of section
2324 of the Revised Statutes relative to annual expenditure upon the
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Addenda claim for the year 1893,nor with the act of November 3, 1893
(28 Stat., 6), excusing such expenditure, it had, on the other hand, in
good faith held and.worked

the claim from 1886 to 1892 inclusive, a

period longer than the time prescribed by the statute of limitations for
mining claims of the State of California, and this prior to the alleged
relocation by Curtis in 1894, it was held, under authority of section
2332 of te

Revised Statutes

and the case of Stewart et al. v. Rees et

al. (21 L. D., 446), that the company was entitled to have its entry
passed to patent as against these protestants; and the protest was dismissed and direction given to pass the entry to patent, as hereinbefore
stated.
Upon further and careful consideration., the Department is now of
opinion that the ruling thus announced can not be sustained to the
extent there stated. It is true the proceedingsleading llp to the decree
of the court and the decree itself do not conform to sections 2325and
2326 of the Revised Statutes. These sections require that such proceedings be initiated in the local land office during the period of publication of notice of the application for patent, but this was not possible
in this instance because the mining locations under which protestants
claim were not made until long after the publication of notice of the
Addenda application was completed. These sections do not provide for
a case like the present where the applicant for patent allows his application to lie dormant without payment for the land for several years
after publication of notice. Where this is done valid adverse rights to
the land, giving to others the lawful right of possession, may attach by
reason of a relocation by another based upon the failure of the applicant to make the necessary annual expenditure or his abandonment of
the claim; and where rights under such a relocation have been established i judicial proceedings, the land department can not ignore or
disregard the court's decision. I1 the case of Gillis v. Dowiiey (85 Fed.
Rep., 483, 489), which was a suit in equity to quiet title to certain placer

miniimglands, it is said by the circuit court of appeals for the eighth
circuit:
But it is insisted by defendant that, as he had made application to the land-officedepartment for a patent, pursuant to the provisions of section 2325,Rev. St., and the
sixty days prescribed therein for publication of notice of such application had
expired before the complainant adversed the application, the complainant is peeluded from contesting his right to a patent. It does not appear from the averments
of the bill that the sixty days notice was ever published, as required by the statute.
But, assume that it was, this fact has no application to the instance where the
adverse claim does not arise until after the expiration of the sixty days limitation,
and the applicaut for the patent has let his application lie dormant for a number of
years Without either paying the purchase money or doing the required work of $100
each year pending the application for patent. Enterprise tMin.Co. v. Rico-Aspen
Consol. Min. Co., 32 U. S. App., 75, 13 C. C. A., 390, and 66 Fed., 200, affirmed in 167
U. S., 108,17 Sup. Ct., 762. The filing of the application for a patent does not sus-

peud the obligation to keep up the required work where, without paying the purchase money, the claimant permits his application to sleep for years, as in this case.
2967-vOL 29
5
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And "upon such failure to comply with these conditions the claim or mine upon
which the failure occurred shall be open to relocation in the same manner as if no
location of the same had ever been made." Black . Mining Co., 163 U. S., 450, 16
Sup. Ct., 1101.

In the suit by Cain and others against it the companyhad ample
opportunity to present every defense it had to the claim of the protestants. It might in that suit have pleaded the running of the statute of
limitations under section 2332 of the Revised Statutes, which the deci-

sion under review invoked in its behalf, but this was not done. It did
plead the claimedfraudulent character of the relocation by Curtis and
protestants' knowledge thereof at the time of their purchase from him,
but according to the decree this defense was not sustained. That deeree
is an adjudication adverse to the company's claimed right of possession
from the time of the commencement of the suit which was anterior to
the company's mineral entry. It is not believed that section 2332 of

the Revised Statutes can be invoked in the land department under
these circumstances to defeat the judgment of the court. Nor is it
believed that the land department should, i disregard of the decree
of the court, have undertaken to reexamine the claimed fraudulent
character of the relocation by Curtis and protestants' claimed knowledge thereof at the time of their purchase, for the purpose of making
an independent decision of its own thereon. All of this went to the
right of possession, a matter intended to be committed to the courts for

settlement and decision. ]Forthe land department to assert authority
to retry and redecide such matters is to assert authority to give a patent to one claimant when by the judgment, of a court of competent
jurisdiction the right of possession to the ground i conflict has been
adjudged to be in another. This was not intended or contemplated.
The difficulty here arises from the fact that the Addenda comipany
filed its application for patent in the local land office in 1879, made due

posting and publication thereof and upon the termination of certain
adverse proceedings in 1S82 became entitled upon payingthepurchase
price, to make entry of all the groutnd embraced in its application and

ioticezs-whichhad not been awarded to others in such adverse proceedings. Instead of exercising this right the company took no further
proceedings under its said application until in 1894 after the lapse of
twelve years and after the institution of the suit by the protestants to
quiet title in themselves to the portion of the ground here i controversy. The mining laws contemplate that proceedings under an
application for patent should be prosecuted to completion within a rea-

sonable time after the required publication, or after the termination of
proceedings on adverse claims, if ay are filed; otherwise by making
application for patent and giving notice thereof, but without making
payment of the purchase

price, one would become entitled to project

indefinitely into the future the assumption of section 2325 " that no
adverse claim exists" notwithstanding the requirement of section 2324
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that an expenditure of one hundred dollars in labor or improvements
shall be made upon a mining claim during each year until entry is
allowed.

The Addenda company permitted its application to lie dormant so
many years without making payment of the purchase price that it
must be held to have waived the rights obtained by the earlier proceediugs upon the application. Its entry in 1894,therefore, ought not
to have been. allowed, and for that reason must be canceled.

It appears that on October 7, 1897, while this matter was pending
before the Department, said Kelly and Cain, and the Fulton Foundry,
a corporation, which, in the meantime had acquired the interest of said
McCone, were allowed to file in the local office applications for patent

to the Black Rock Consolidated and the Contention claims, and on
December 3. 1898, to make entry of the same as Nos. 257 and 258, surveys Nos. 3458 and 3459, respectively.
The Contention claim as

applied for and entered does not conflictwith the Addenda claim, but
the Black Rock Consolidated as applied for and entered does conflict
with the Addenda throughout the entire length of the Black Rock Cousolidated. No adverse claim appears to have been filed against the
application for the Black Rock Consolidated, but the proceedings for
latent therefor having been erroneously allowed while the Addenda
entiry was still intact of record, and during the pendency in the land
department of the ease arising on the protest of Cain and others
against the Addenda entry, you are hereby directed to cancel the
entry, No. 257, of the Black Rock Consolidated claim.

The question of what further effect should be given to the decree of
the court obtained by the protestants in their suit against the coinpany, must be determined by the courts in such adverse proceedings
as may be had under sections 2325 and 2326,if either claimant makes
further application for patent for the ground in controversy, and therefore need not be now considered by the land department If this
decree is not of such a character

as to preclude an original adjudica-

tion between these parties of the right of possession to the ground in
controversy, by a court of competent jurisdiction in proceedings fully
conforming to sections 2325and 2326,the matter of the running of the
statute of lijnitatious and the alleged fraudulent relocation by Curtis
will be open to inquiry and determination by the court as though said
decree had never been rendered;

and if the decree is of such a char-

acter as to be conclusive upon the court in proceedings between these
parties fully conforming to said sections and thus prevents a re-examination by a court of competent jurisdiction of such right of possession,
then it is equally conclusive upon the land department and equally
prevents a re-examinatiol of that question by it.
The-decision under review is therefore hereby recalled and vacated.;
and your office vill take such further proceedings herein as may be in
accordance with the views here expressed. Upon the cancellation of
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the existing entries on the records of the local office either claimant
will of course be at liberty to renew proceedings to obtain a patent for
the land in controversy. In that way sections 2325 and 2326 will be

given such operation and application with respect to these conflicting
claims as is contemplated by law.
CONTEST-INDIAN ALLOTMIENT-TRUST PATENT.
BRYANT ET AL.

. GILL

T AL.

The statute giving a preference right of entry to the successful contestant has never
been extended, directly or hy implication, to Indian allotments for which conlitional or trust patents have issued.

Becretary Hitchcoch to the Commissioner of the General Land Office,Jly
(W. V. D.)
27, 1899.
(L.
B.).

February 14, 1896, James B. Melton entered under the homestead
law the S. SW. , Sec. 33, T. 10 N., R. 3 E., and lots 2 and 3, Sec. 4,
T. 9 N., R. 3 E., in the Oklahoma land district, Oklahoma.
-

On the same day James H. Gill made like entry embracing the
SE. 1 SE. 4, See. 32, T. 10 N., R. 3 E., and lot 4, of See. 4, and lot I,
and the SE. NE. 1 of See. 5, T. 9 N., R. 3 E., same land district.

February 19, 1896,Edwin N. Bryant brought contest against Melton's entry, alleging his right, by prior settlement, to that portion of
land embraced therein described as the S.
R. 3 E.

SW. 4, Sec. 33, T. 10 N.,

February 25, 1896,L. E. Woodworth brought similar contest against
both Melton and Gill, he claiming by priority of settlement the ight
to lots 3 and 4, See. 4, and the E.

i

NE.

,

Sec. 5, T. 9, R. 3 E., the said

lots 3 and 4 having been embraced in the entry of Melton and the said
E. NE. 14 Sec. 5, in the entry of Gill.
September 21, 1896,W. S. Pendleton made homestead entry for the
SW.4 ] W. i and the N.
N SW. i of said Sec. 33, and the NE. SE. 1,
See. 32, T. 10 N., R. 3 E., in said land district.

October 2, 1896,Bryant amended his affidavit of contest, made Pendleton an additional party defendant, Bryant claiming in his settlement the entire SW. I of said

ec. 33, the S.

A2 of

which was covered

by the entry of Melton and the N. 4 of the same by the entry of
Pendleton.
The cases were consolidated and hearing duly had. The local office
found in favor of the defendants, and on appeal, by your office decision

of December 10, 1897,now here on the appeal of Bryant and Woodworth, the action of the local office was approved and the entries of
Melton, Gill and Pendleton were held intact. These lands had formerly been embraced in certain Indian allotments for wbich conditional

or trust patents had been issued under the allotment act of February
8,1887 (24 Stat., 388), but these conditional or trust patents had been
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relinquished and delivered to the Secretary of the Interior and by him
canceled, some February 5, 1896,and the remaining portion September
14j 1896. (See letters of Secretary Smith, February 5, and September
14, 1896,Indian Division. In the letter of February 5, the description of
the lands patented is omitted, but an examination of the records of your
office shows that the lands here involved were included in the patents
so surrendered and canceled.) Bryant and Woodworth allege settlement upon these lands in the summer of 1895, while they were covered

by these allotments and claim that upon the cancellation of the allotments they were entitled to make entry of the lands by reason of such
alleged settlement.

The evidence, which is quite voluinimous,has been examined and it
is found that the material facts are correctly stated in the decision
appealed from. In order that a settlement claim on land not subject
to settlement or entry may prevail over an aplication

to enter, made

after the restoration of the land to settlement and entry, such settleInent must be accompanied by actual residence. (See lanson v. Roneson, 27 L. D., 382.) The record shows that the residence of contestants
on the tracts claimed by them was colorable only.

The contestants further claim that they ought to be awarded the
priority because they furnished the information that started the inquiry
which resulted in the surrender of the conditional or trust patents and
their cancellation by the Department.
The statute giving a preference right of entry to the successful contestant of a pre-emption, homestead, or other entry has never been
extended, directly or by implication, to Indian allotments for which
conditional or trust patents have been issued, and if it had, the record
here does not show that the contestants ever contested or paid the' land
office fees to secure the cancellation of these allotments.
The decision appealed from is affirmed.
STATE SELECTIONS-MINERAL LANDS.
STATE OF UTAH.
Coal and mineral lands are not subject to selection by the State under section 7, act
of July 16, 1894; but lands containing building stone may be taken thereunder.

Secretary Hitchcock to the Commissioner of the General Land O ce, July
(W. V. D.)
27, 1899.
(B. B., Jr.)

October 16, 1896,the State of Utah presented its applicatioi3,ler list
No. 1, to select certain lands therein described, aggregating 1864.5L
acres, under the grant made to it by section seven of the act of July
16, 1894 (28 Stat., 107,109).

The application was rejected by the loeal

officers at Salt Lake City, Utah,
for the reason that the lands are represented in said selection list as mineral, and
therefore not subject to such appropriation under the act of Congress, referred to.
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Upon appeal by the State, your office by its decision of December
29, 1896, affirmed the decision of the local office as to all the said lands

classified in the list as "mineral" and "coal" lands respectively, but
reversed

the decision of the local office as to the lands classified as

"building stone" lands, amounting to two hundred and fifty acres,
holding that lands chiefly valuable for building stone are not excepted
from the said grant to the State. It was said, however, in your office
decision:
It does not appear from the record before me how the fact that said lands are
mineral was ascertained, but as it appears upon the face of the list you were by law
obliged to reject the list. It is proper to state, however, that if said land applied
for were designated as mineral in character upon the strength of the return of the
surveyor, that neither said return nor this decision is final or conclusive as to the
character of the land, nor so far as the record before me shows is the State on any
account estopped from showing in accordance with paragraph 110et seq.of the ining circular, and 19 L. D., page 23, that said lands, or any part thereof, are in fact
non-mineral, and therefore subject to its application.

The State thereupon appealed to the Department from so muchof the
decision of your office as rejects its application as to lands classified
in its list as "mineral" and "coal" lands, respectively, its contention
being that these lands, which it designates generally in both its said
appeals as "mineral lands," are, notwithstanding their mineral eharacter, " subject to selection and appropriation under the act of Congress
above referred to."
Upon careful consideration of the case, the Department finds no rea.

son to dissent from the decision of your office relative to the lands designated therein as "mineral or coal lands," and the same is therefore
hereby affirmed.

Your attention is called to what are evidently erroneous descriptions
in the said list of certain of the tracts classified as "building stone"
lands, in section 30, T. 11 S., R. 9 E.

The description reading "the E.

i and NW. SE.1 NE. ,the W. and NE. SW.INE. , and the W.
i and SE. NW. i SE. ," of said section 30, are clearly inaccurate and
erroneous. The State should be called upon to file an amended list
correcting these descriptions.
Relative to so much of your office decision as relates to lands classified in said list as "building stoiie" lands, it is deemed proper to say
that while the Department approves of the conclusion therein reached,
this decision is not intended to be taken as an approval of the reasons
given for such conclusion.
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AWARD.

FEDERAL GOLD MINING AND MILLING CO.
It is no objection to a mineral entry that it embraces certain ground specifically
excluded frorn the application and notice, where in adverse judicial proceedings
the ground so excluded has been awarded to the applicant,
The case of The Greater Gold Belt-Mining Co., 28 L. D., 398, cited ana followed.

Secretary Hitchcock to the Commissioner of the General Land Office,July

(W. V. D.)

31, 1899.

(

B., Jr.)
J

This case involves Pueblo, Colorado, mineral entry No. 1657, made
March 22, 1896, by The Federal Gold Mining and Milling Company, for
the Washington group Nos. 1, 2, 3, 4 and 5 lode mining claims, survey
No. 10940, on appeal by the company from the decision of your office

dated September 20, 1898, holding the entry for cancellation as to the
Washington group Nos. 1 and 2 claims.

It appears that the two claims last-above mentioned were in conflict
to the extent of large portions of their surfaces, including the discovery shaft of each, with the Adams Express Nos. 2 and 3 lode mining
claims, survey No. 10477,and that the Washington group No. 1 claim
was also in conflict, to a small extent, with the Adans Express lode
mining claim, likewise embraced in survey-No. 10477; that the locations

of the Adams Express and Adams Express Nos. 2 and 3 claims were
made prior to the locations of the said claims in conflict therewith;

that the ground thus in conflict was expressly excepted and excluded
*without waiver of rights" both from the application filed November
16, 1895,for patent to the Washington group claims, and from all the
notices thereof; and that by a judgment rendered February 12, 1898,
by the district court of El Paso county, Colorado, in an adverse suit
under section 2326of the Revised Statutes, certain parts of the ground.
in conflict, including the said discovery shafts, were awarded to the
adverse claimant, The Federal Gold Mining and Milling Company, and
the remainder of the conflict to The Adams Express Gold Alining
Company, the applicant for patent to the said Adanis Express and
Adamns Express Nos. 2 and 3 claims, pursuant to a stipulation between

the parties.
Under authority of its own decision, dated May 20, 1898, in the case

of the Greater Gold Belt TMiningCompany, applicant for patent to the
Happy Jack and other lode mining claims, your office held, in the case
at bar, that because the judgment of the court was rendered in accordaice with the stipulation between the parties it was not such a judgment as is contemplated by the said section of te Revised Statutes
and should be disregarded, and so, assuming to determine for itself,
from the evidence before it, the question of the right of possession,
found that the said discovery shafts are within ground that belongs to
the Adams Express Gold Mining Company as parts of the Adams

;72

DECISIONS

RELATING

TO THE

PUBLIC

LANDS.

Express Nos. 2 and 3 claims, and therefore held the entry for cancella-

tion to the extent above stated.
Appellant contends that the land department is bound by the judgment of the court, and that hence it was error on the part of your officeto
disregard such judgment and to bold the entry, in part, for cancellation.
The decision of your office in the case of The Greater Gold Belt Mining

Company was, on appeal therefrom, reversed by the Department by its
decision of May 15, 1899, therein (28 L. D., 398), it being held (syllabus):
A judgment rehdlered in adverse proceedings, whereby part of the ground in conflict is awarded to the senior locator and the remainder to the junior, is none the
less binding upon the parties and the Department because it was made in pursuance
of a stipulation between the parties.

The Federal Gold Mining and Milling Company having been duly
awarded, in adverse proceedings under said section 2326,those parts.
of the ground in conflict embraced in its entry, it is no objection to
such entry that such ground was specifically excluded from its application for patent and from the notices thereof (Stranger Lode, 28 L. D.,
321).

The decision of your office is reversed accordingly.

NOBLE ET AL. V. ROBERTS.

Motion for review of departmental decision of June 6, 1899, 28 1,. 1).,
480, denied by Secretary Hitchcock, July 31, 1899.
TERRITORIAL SCHOOL INDEMINITY SELECTIONS-FEES.
TERRITORY OF OKLAHOMA.
The payment of the fees specified in section 2238R. S., should be required in all eases
of school indemnity selections made by the Territory of Oklahoma before submittiug the lists to the Department for approval.
Where a list of such selections has been approved Without payment of the statutory
fees the amount due remains a charge against the territory, but can not be
enforced by vacating the approval,

Secretary Hitchcock to te Commissionerof the Genieral Land Office,July
(E. F. B.)
31, 1899.
(W. V. D.)

By letter of February 18, 1899,the Department granted the petition
of the Territory of Oklahoma for certiorari and you were directed to
transmit its appeal from the decision of your office of July 1, 1898,
holding that the payment of fees for indemnity school selections under
section 2238 Revised Statutes, by the Territory is a necessary condition

to the approval of such selections. Said appeal was not filed within
the time required by the rule, but the petition was granted for the reason that, it involved questions affecting the administration of a grant
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to said Territory, and in view of the pending appeals by the Territory
from the decision of your office as to school indemnity selections in the

Guthrie and Oklahoma land districts, in which the same question was
involved.
The record has been transmitted in compliance with the direction
contained in said letter of February 18, 1899, and is now before the
Department for consideration.

By letter of July 1, 1898,your officeaddressed the following letter to
the local officers at the Woodward land office,Oklahoma.
Sins: July 14, 1894,the governor of the Territory of Oklahoma filed indemnity
school selection lists, Nos. 3 and 4, embracing, respectively, 18,560and 5,320 acres of
land, selected under act of May 2, 1890(26 Stats., 81), and act of February 28, 1891
(26 Stat., 796).

By letter " " of September26, 1893,to the register and receiver at Beaver, Ohlahoma, it was held that the payment of fees, nder Sec. 2238U. S. Revised Statutes,
was not required in making school indemnity selections in Oklahoma, and the records of this officedo not show any fees were ever paid upon said selections.
December 29,1894,the Department approved selections, per said lists, aggregating
21,840acres, per approved list No. 3,and January 21,1895,approved selections aggregating 1837.47acres per approved list No. 4.
April 19, 1898(26 L. D., 536),the Department ruled that the payment of fees by the
Territory of Oklahoma was a necessary condition precedent to the approval of a
final location.
The selections approved aggregate 23,677.47acres, upon which fees amounting to
$296.00are payable.
You Will accordingly notify the proper Territorial officer hereof and promptlyreport to this officeany action taken in the premises.

It does not appear what action was contemplated by your office in
the event of a failure to pay the fees on said approved selections, but
the appeal from said decision was filed by the Territory, in which the
following errors were assigned:
First. Said decision is contrary to law.
Second. Said Commissioner erred in holding, in effect, that said lands had been
granted to the Territory of Oklahoma by acts of Congress.
Third. Said Commissioner erred in holding, in effect, that said selections were
final locations of such land.
Fourth. Said Commissioner erred in not holding said matter res acjudicata, the
Secretary of the Interior having formally and finally passed upon and decided the
questions involved so far as they apply to the indemnity lands already selected.
Wherefore, it is prayed that said decision be in all things reversed.

The first, second and third assignments of error would seem to ques-

tion the correctness of the ruling of the Department in its decision of
April 19, 1898 (26 L. D., 536), upon which your action was taken. It
was therein held that the reservation of school lands for the benefit of

the State hereafter to be erected out of the Territory of Oklahoma, is
equivalent to a grant in so far as it reserves the land from other disposition and segregates it from the general public domain, and as the
Territory is now to have the benefit of the indemnity selections it is
the duty of the government to require of it the payment of the fees
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provided for by section 2238 Revised Statutes, as a condition that must

be complied with before approving its school indemnity selections.
There is no reason why this ruling should in anywise be modified and
the payment of such fees should be required in all cases of indemnity

selection made by said Territory, before submitting the lists to the Department for approval. But if your office construed the decision of
the Department, that the payment of fees by the Territory was a condition precedent to the approval of a final location, to mean that the
inadvertent approval made by the Department December 29, 1894, of
list 3, and January.21, 1895, of list 4, was a nullity, it is error.

It was only intended to bold by that decision that the lists of indemnity school selections made by the Territory of Oklahoma under the
fourth section of the act of January 18, 1897 (29 Stat., 490), should not
be approved until payment of the fees provided for in section 2238 Re-

vised Statutes, but when the list of lands selected by the Territory, in
lieu of the sections settled upon of the designated numbers reserved
by the act for school purposes, was approved, the lands so selected were
as much subject to reservation from all other disposition, except by
Congress, as the designated sections.

With reference to the fourth assignment of error: While it is true
that the approval of the list by the Secretary was an adjudication as to
the validity of the selections, it does not follow that the question as to
the liability of the Territory for the payment of the fees required by
section 2238 Revised Statutes was determined by such approval.

The

amount due as fees for said selections is still a charge against the Territory and should be demanded of it, bt it can not be enforced by vacating the approval of said selections.

SPECULATIVE CONTEST-PREFERENCE RIGHT.
PRATHER V. CONNELY.
On a charge against an entry that it was secured throngh a speculative contest, the
entry must be held intact, where it appears that the entrywran's status as a sccessful contestant did not operate to defeat the claim of any applicant for the
land.

Secretary Hitchcock to the Commissioner of the General Land Office,
(W. V. D.)
July 31, 1899.
(A. S. T.)

In the year 1893,J. M. Alexander made homestead entry for the
sEVE of See. 32, T. 21N.,
NR.
3 E., I. M., Perry, Oklahoma, land district. On a contest brought by James W. Connely on a charge of

abandonment, said entry of Alexander was canceled on September 24,
189(6,and a preference right to enter said tract was awarded to said
Jaies W. Conely,
for the same.

who, on October 21, 1896, made homestead entry
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On April 13, 1897,W. MW.
Prather filed affidavit of contest against
said etry of Connely, charging that the preference right under which
Connely had filed his application was obtained through fraud, because
his contest against the entry of Alexander was made for speculative
purposes; and also charging that prior to the cancellation of Alexander's entry Connely had executed and delivered to a second person
a dismissal of said contest, which dismissal was outstanding at the
time he (Connely) made his homestead entry; that a portion of the
money to prosecute said contest was frnished by a second party with
an agreement between himself and said Connely that the right to enter
said land by (Jonnely should be sold and the proceeds of sale divided
between the parties; and further that said entry made by Connely was
made in pursuance of said agreement, and was not made in good faith
for the purpose and With the intention of making a home on said land.
The case was regularly heard before the register and receiver of the
local land office, on May 28, 1897, and on June 1, 1897, they rendered
a decision recommending that the contest be dismissed, from which
decision contestant appealed to your office, where, on January 6, 1898,

a decision was rendered affirming the said decision of the register and
receiver and dismissing the contest, and from that decision contestant
has appealed tthis Department.
The charge of bad faith made by the contestant in his affidavit,
seems to relate to the contest made by Connely against the entry of
Alexander rather than to the entry made afterward by Connely, Which
is the subject of this contest. True, there is also a charge of abandonment, or failure to establish residence ol the land within the prescribed
time, but that charge was withdrawn on the hearing.
The proof shows that Connely moved his family and all his effects
fronr Nebraska and established his residence on the land about the
time of filing his homestead application, and that he has resided on it
continuously and cultivated it in good faith ver since, and there is
absolutely no evidence of fraud or bad faith in connection with his
homestead entry.
The question presented by the appeal relates to the character of
Connely's contest against the entry of Alexander. As to this it is sufficienit to say that whatever may have been his motive in contesting
Alexander's entry, after it had been in fact canceled he had at least an
equal right with others to make an entry for the land, and was not disqualified from doing so, whatever may have been the character of his
contest against Alexander.
If the present contestant had, during the pendency of the preferred
right awarded to Connely, applied to enter the tract and had been
denied the right to do so because of the preferred right awarded to
Connely, then he would have been in a position to raise the question of
the character of Connely's contest and to insist that the preferred right
of entry had been unlawfully awarded him; but it does not appear that
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contestant, or any one else appliedi to enter the land during the pen-

dency of the preferred right awarded to Connely. If such had been
the case the application woald have been received and held subject to
whatever rights Connely had (Trnsdle, R. H., 2 L. D., 275, 276; Phillips,
Alouzo, 2 L. D., 321; Stewart v. Peterson, 28 L. D., 515,519).

If it be conceded that Connely's contest was speculative as charged
he nevertheless stood on equal footing with the present contestant and
all others who were eligible to enter public lauds, and inasmuch as no

one else applied to enter the lands in question, neither the contestant,
the public nor the governmenitsuffered by reason of the awarding of
the preferred right to Conuely, nor did Connely thereby receive any
benefit or advantage over others, however erroneous that action may
have been. So that whatever may have been the facts as to the con-

test with Alexander, Connely seems to have made the entry in question
in the utmost good faith and no sufficient reason is shown why the same
should be canceled. The decision of your office is therefore affirmied,

the contest dismissed, and the entry of Connely held intact.
MINTINGCLAIUN-DEPUTY MINERAL SURVEYOR..
FRANK A. MAXWELL.
A depity mineral surveyor, while holding such office, is disqualified as a mineral
entryinan.

Secretary Hitchcock to the Commissioner of the
31, 1899.
(W. V. D.)

LandOfice,
Genercal

lJUy
(J. L. MOO.)

Your office, by decision of May 10, 1898, held for cancellation inimeral entry No. 3'3, made December 29, 1897, by Frank A. Maxwell, for

the Buckeye and Blatter lode claims, Denver land district, Colorado.
It appears from the record that Maxwell purchased said claims from
one Ff. J. Blatter, October 31, 1892,and that he was at that date, and
also at the date of the entry in question, a depiuty mineral surveyor.
Your office held that, because of his official position, he was disquali-

fied to make said entry-citing

in support of said ruling the depart-

mental decision i the case of Floyd v. Montgomery (26 L. D, 122).
From said decision of your office Maxwell has appealed.
The Department, in the case of John S. M. Neill (24 L. D.; 393), held

that a United States surveyor-general comes within the prohibition of
section 452 of the Revised Statutes:
The officers, clerks, and employes i the General Land Officeare prohibited from
directly or indirectly purchasing or becoming interested in the purchase of aily of
the public laud;

and of the circular of September 15, 1890 (11 L. D., 348), based upon
the above section, which circular concludes as follows:
All officers, clerks, and enployes in the offices of the surveyors-gen ral, the local
offices, and the General Land Office, or any persons, wherever located, employed
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under the supervision of the'Commissioner of the General Land Office, are, during
such employment, prohibited from entering or becoming interested, directly or indirectly, in any of the public lands of the United States.

In the case of the Lock lode (6 L. D., 105), the Department held that

the mineral entry of a deputy-mineral surveyor was not in violation of
any statute or departmental regulation. But the decision in the case
of Floyd v. Montgomery, cited by your office, referring to section 452
R. S., to the circular of September 15, 1890, to the Neill case, spra,
and to several cases bearing upon the right of employes i the sur-

veyor general's office to make entry of public lands, said:
From an examination of these authorities, and a consideration of the language
and manifest purpose of the section, it seems clear that its prohibitive provisions
embrace a depaty mineral sreyor.
In so far as the cases of State of Nebraska
v. Dorrington

(2 C. L. L., .647); Dennison and Willits (11 C. L. L., 261); and Lock

Lode (6 L. D., 105), are in conflict with the views expressed in these later cases they
are overruled.

The decision of your office in holding Maxwell's mineral entry for

cancellation is correct, and is hereby affirmed.
WATT

ET AL. v. THOMIAS E'T AL.

Motion for rehearing denied, July 31, 1899, by Secretary Hitchcock.
See departmental decision of April 10, 1899, 28 L. D., 261.
NOTICE OF DECISION-HEISTATEMET.
WISE

ET AL. V. KTTRE.

In giving notice of a decision, in a matter between the eutryman and the government, it is the duty of the local officeto use all record means at its disposal to
obtain service on the entryman.

Secretary 11itchcock to the o-mmnissionerof the General Land Office,
(W. V. D.)
August 4, 1899.
(W. A. E.)
George Y. Kure has appealed from your office decision of October 13,
1897, holding for cancellation his homestead entry made June 13, 1895,

for the N.

of the NW. , the SE.

the NE. 1 of Sec. 20, T. 23 N.,

of the NW. J, land the NW,4 of

. 43 E., W. M., Spokane Falls, Wash-,

ington, land district.
It appears from the record that David M. Wise filed preemption declaratory statement for said land on November 18, 1890, upon which he
made cash entry January 4, 1893, when final certificate was issued to
him.

On the same day that he received final certificate he mortgaged the
land to the North American Loan and Trust Company, of Chicago, Illinois, for $S25 and the interest ter eon.
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April 8, 1893, he executed and delivered to George Y. Kure a var-

ranty deed for said land, subject to said mortgage and the taxes for
1893 and subsequent, which the grantee assumed and agreed to pay.
May 29, 1894, your office, finding that no affidavit had been furnished

with the proof showing that since August 30, 1890,Wise had not filed
upon or entered a quantity of land which, with the tract applied for,
would make more than three hundred and twenty acres, directed the
local officers to notify Wise to furnish such affidavit within thirty days.
It was not stated in your office letter, however, that the entry would
be held for cancellation in the event that Wise failed to furnish the
affidavit called for.

A copy of said letter was sent by the local officers to Wise at Spangle,
Washington, his record address, but it was returned unclaimed. The
local officers having heard that Wise had moved to Marshall, Washington, then sent the notice to him at the latter amed place. Wise,
it appears, had left Marshall before the notice was sent there, but at
the request of his father-in-law the letter was forwarded to Eugelie,
Oregon, where it was received and receipted for by Wise on August
30, 1894,as is shown by the registry return receipt bearing the stamp
of the Eugene post-office.

Wise having failed to furnish the required affidavit, your office, on
October 24, 1894, held his entry for cancellation.

Notice of this action

fwassent by the local officersto Wise, first at Spangle and afterwards
at Marshall and both notices were returned unclaimed.
June 5, 1895, your office canceled Wise's entry and on June 13, 1895,

Kure made homestead entry for said land.
November 30, 1895,the attorney for the North American Loan and
Trust Company filed in your office the affidavit that Wise had been
called upon to furnish, and asked for a reinstatement of Wise's etry.
This application for reinstatement was at first denied by your office,
but on motion for review a hearing was ordered to determine the interest of the company and whether a fraud had been perpetrated upon the
company by Kure and Wise. The hearing was duly had and on Janinary 22, 1897, the local officers rendered their decision adverse to the

application for reinstatement.
From this decision W ise and the company appealed and on May 28,
1897, your office affirmed the action of the local officers, but on motion
for review your office, by letter of October 13, 1897, revoked its former

decision and held Kure's entry for cancellation.
Kure's appeal brings the matter before the Department.
The question presented by this case is whether due service of notice
was made upon Wise of your office decision holding his entry for cancellation.

Rule 17 of the rules of practice, provides that notice in such cases
shall be served personally or by registered letter through the mail to
the last known address of the party. The address given by Wise at
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the time of making final proof was Spangle, Washinlgton, and as above

stated, notice of the decision holding his entry for cancellation was
sent there and returned unclaimed. It appears, however, that he had
received a former notice at Eugene, Oregon, and the registry return
receipt showing this was on file in the local officeat the time the notice
of the decision holding his entry for cancellation was mailed. At that
time it was merely a question between Wise and the government and it
was the duty of the local officers to exhaust all the record means at
their disposal to obtain service upon him. They ignored the registry
return receipt, however, which showed him to be at Eugene, Oregon,
and thus failed to reach him. It is urged by the attorney for Kure that
Wise's failure to receive the notice was due to his own negligence, he
having failed to notify the local officers of his change of address. It
is to be observed, however, that Wise had made final proof and re-

ceived final certificate, that there was no contest against his entry,
that two years had elapsed .since the date of his final proof, and that
he had sold the land and thus (as he probably supposed) severed his
connection with it. Under the circumstances he cannot be held guilty
of negligence in not notifying the local officersof his change of address.
It is further alleged that as he received the first notice calling upon
him to furnish a certain affidavit he was in default in uot furnishing
said affidavit within the time allowed. To this it is to be said that he
was not notified that his entry would be held for cancellation i the
event he failed to furnish said affidavit and consequently he probably
failed to realize the importance of furnishing it.:
It thus appearing that Wise was not properly notified of your office
decision holding his entry for cancellation and that the affidavit called
for has now been supplied, your office decision granting the application
for reinstatement

is hereby affirmed.

RAILROAD GRANT-ADJUSTMENT.

IOWA RAILROAD LAND COMPANY.
Directions given for the adjustment of the railroad grant to the Cedar Rapids and
Missouri River R. R. Co., made by the acts of May 15,1856,and June 2,1864.
Departmental

decisions of July 9,1896,23 L. D., 79, and January

30,1897, 24 L. D., 125,

recalled and vacated.

Secretary Hitchcock to the Commissioner of the General Land Office,
(W. V. D.):
August 4, 1899.

The Department, upon the petition of the Iowa Railroad Land Company, the successor in interest of the Cedar Rapids and Missouri River
Railroad Company, has again considered the various plans submitted
byyour office letter of November 17, 1888,for adjusting the grants
made by the acts of May 15, 1856 (11 Stat., 9), and June 2, 1864 (13
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Stat., 95), in aid of, the construction of a railroad from Lyons, on the
Mississippi river, across the-State of Iowa to the Missouri river.
After an extended and careful examination of these statutes and of
the opinion of the supreme court of the United States in Cedar Rapids
and Missouri River Railroad Company et at. v. Herring (110 U.,5., 27),

it is now directed that the said adjustment shall be proceeded with
and made upon the following lines:
First. For that portion of the road constructed by the Cedar Rapids
and Missouri River Railroad Company prior to June 2, 1864,the grant
should be adjusted as one "in place," according to the act of May 15,
1856, under which it was constructed.

Second. The length of that portion of the road constructed under
the act of May 15, 1856, is to be determined

by the length of the cor-

responding portion of the original line of said road, as shown upon
the map of definite location filed under-that act.

Third. The modified line authorized by, located and constructedunder the act of June 2, 1864,is that portion of the road which extends
westerly from the point to which the road had been completed in its
westerly course on June 2, 1864, to a conneetioll with the Iowa branch
of the Union Pacific Railroad at or near Council Bluffs.

Fourth. The grant made by the act of Jne 2,,1864, in aid of the
construction of said modified line is one of quantity, amounting to six
sections per mile.

Fifth. The lengthof the modified line constructed tnder the act of
June 2, 1864, is to be determined by the line thereof shown upon the

maps of definite location filed under that act.
Sixth. The grant in aid of the construction. of said modified line is
to be satisfied according to the act of June 2, 1864,out of any public
lands of the description named in section four of that act, within fifteen
miles of the originalmain line of said road as definitely located under
the act of Hay 15, 1856; and if an amount of lands sufficientto satisfy
the grant made in aid of the construction of such modified line shall
not be found within the limits so described, the deficiency may be
satisfied from any public lands of the description named along said
modifiedline and within twenty milesthereof.
Seventh. Any lands belonging to what is known as the Des Moiles
River grant, which were erroneously certified on account of the grants

here under consideration, under either the act of May 15, 1856, or that
of June 2, 1864,can not be charged to these grants in their adjustment.
Eighth. The decree whereby the title to certain claimed swamp lands
in Carroll county was quieted in the American Emigrant Company, as
against claimants under the grants made in aid of the construction
of this railroad, having been rendered in a suit in which the United
States was not a party, is not conclusive upon the land department,
does not relieve it from the duty of determining the character of those
lands, and does not necessarily avoid any prior determination of their
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character by the land department. It has been suggested that this
decree was rendered in pursuance of an agreement between the parties
to the suit and not as the result of any actual inquiry or contest
respecting the character of the lands. If this suggestion proves to be
true the decree would not be entitled to any consideration in the determination of this matter, however much it may be binding upon the
parties and their privies. The matter will be carefully inquired into
and considered by your office, and if it be found that the land department has heretofore determined that these lands were not swamp lands,
and if it be further found that no fraud or mnistakeintervened sufficient
to obviate this determination; they will be charged to the railroad company as a part of the lands properly certified on account of these
grants.
Ninth. If any lands previously disposed of by the United States have
been erroneously certified on account of the grants in aid of the con-

struction of this road, the company, upon relinquishing the same, will
be entitled to have any charges made against these grants, on account
of such certification, canceled.
Tenth. The lands certified on account of the grant in aid of the construction of this road, made by the act of May 15, 1856 and which were

sold by the Iowa Central Air Line Railroad Company prior to the
resumption of the grant by the State of Iowa, are properly chargeable
against the grant made under that act, and in the adjustment should
be treated as partial compensation for the completion of that part of
the road which was constructed tinder that act.
It is believed that this fully covers the matters submitted in your
said office letter of November 17, 1888, and also the matters submitted
in relation thereto by the Iowa Railroad Land Company.
The former departmental decisions herein of July 9, 1896 (23 I. D.,
79), and January 30, 1897 (24 L. D., 125), are hereby recalled and

vacated, and the directions herein given for the adjustment of the
grants made in aid of the construction of said railroad are substituted
in place thereof. Your office will prepare and submit a statement of
the matters pertaining to the grants made in aid of the construction
of this railroad, with a view to an early adjustment of the same, accord-

ing to the views herein expressed.

2967-von 29-6
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NVAGONROAD GRANT-BONA FIDE PURCHASER-COINFIRMATION.
JACOB C. MILLIGAN.
Confirmation of title in a bona fide purchaser, of lands previously certified under a
wagon road grant, is not defeated by an application to enter tendered long after
such certiticatioD, nor by the erroneous action of the local officein allowing such
application to go of record.

Acting Secretary Ryan to the Commissioner of the General Land Office,
(iI. G.)
August 7, 1899.
(S. V. P.)
Jacob C. Mulligan appeals from the decision of your office of December 10, 1897, holding for cancellation his homesteadventry, made October 8, 1894, for the SE. of Sec. 9, T. 18 S., . 3 W., in the Roseburg,

Oregon, land district.
The matter in issue in this case was passed upon in the departmental
decision of November 19, 1897 (unreported), referred to in the decision

of your office,and the ruling therein was to the same effect as that in
kindred cases disposed of at the same time. It was that the title of
the California and Oregon Land Company, the purchaser in good faith
from the Oregon Central Military Road Company, of lands previously
certified thereto, is confirmedin the absence of adverse claims, although
by the construction of the grant to said company said lands were
excepted therefrom.
L. D., 390.)

(See California and Oregon Land Company, 25

In the brief of counsel for appellant herein it is asserted, inter alia,
that the selection list of the Oregon Central Military Road Company,
the grantors of the California and Oregon Land Company, was never
approved. The records of your office show that the tract was selected
by the first mentioned company March 22, 1871,and that such selection was approved December 8, 1871. Mulligan, the appellant, made

his homestead entry October 8, 1894,and the only standing that he can
assert arises from the fact that one William P. Gardner filed a donation) notification for the tract prior to the grant to the Oregon Central
Military Road Company. This donation notification was relinquished
by Gardner October 2, 1894.
Whatever rights Gardner might be held to have in the premises
were he still clailant to the land nder his donation notification, as
against the California and Oregon Land Company, the purchaser from
the Oregon Central Military Road Company, Mulligan, whose claim to
this land was initiated by the tender of a homestead application long
subsequently to the certification of the land on account of the wagon
road grant, gained no such right by the tender of his application as
would bar confirmation of the title of the purchasers through the mnilitary road company, nor was his (Mulligan's) claim benefited by the
erroneous action of. tlie local officers in permitting his application to go

of record.
The decisioniof your office is affirmed.
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MINING CLAIT-PROTEST-PROOF

OF ElXPENDITYTRE.

GILLIS . DOWNEY.
An uncorroborated protest against a mineral application, involving matters subsequently made the basis of judicial proceedings by the protestant, is not entitled
to further consideration by the Department, as to matters in issue before the
court, where by stipulation of the parties the judicial proceedings are dismissed.
Under amended rule 53 of the mining regulations proof of an expenditure of five
hundred dollars on a group of mining locations held in common and embraced
within a single application is sufficieniT,where the application is prevented by
protests from passing to entry prior to July 1, 1898.:

Acting Secretary Ryan to the Commissionerof the General Land Office,
(S. V. P.)

August 8, 1899.

(E. B., Jr.)

This is au appeal by James E. Gillis from the decision of your office,

dated February 16, 1897, dismissing his protest against the application, filed March 21, 1891, of Stephen W. Downey for patent

to the

Columbia placer mining claims.
The lands covered by the said application are embraced in twentytwo placer locations, aggregating, after deducting the exclusions stated
in the application and notices, 2,813.603acres, forming parts of sections
2, 3, 9, 10, 14, 15, 16, 21, 22, 23, 27, and

34, in township

14, north

of

range 79 west, Cheyenne, Wyoming, land district.,' The claims extend
.nearly through the said township from north to south along Douglas
and Beaver creeks, the latter a tributary of the former. The said
locations were made during the years 1887,1889, and 1890,and, with
one exception, were for one hundred and sixty acres, and were made
by said Downey for himself and as attorney in fact for seven others,
the exception being in the case of the Minnehaha location, which was
made by one Thomas Hale and five others for one hundred acres. The
locations were all on' surveyed lands and conformed to the legal sub-divisions thereof. In his application Downey claims to have acquired;
the sole possessory title to the lands covered thereby nder the said
locations and by mesne conveyances.

No adverse claim was filed

during the period of publication of notice of the application, which
commenced March 28, 1891. Protests, filed by Peter Pfaindler and
others and 31. N. Grant, May 25, 1891, and March 4, 1894, respectively,

were pending against the application until December 12, 1896, when
they were dismissed by your office.
The protest of Gillis was filed February 8, 1897,and is an affidavit
made by Avery T. Holmes, as agent of Gillis. Protestant objects to
the application of Downey and to the issuance of patent to him thereunder for such parts of the lands covered by his applicationas are particularly described as follows: the east half of section 22; the northwest
quarter of section 23; the south half and the northeast quarter of section 14; and the
south half of the south half of the northeast quarter of section 27; ad the southeast quarter of section 15, a plat of said claims being hereto attached and made a
part hereof and marked exhibit "B."
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The grounds of protest, briefly stated, are:
1. That protestant is the owner and in possession of the Maud S., the Nalcy Hanks,
the J. I. C., and the Fake placer claims, which were located October 6, 1896,and lie R
within the lands claimed by said Downey and above particularly described and
shown by the said.plat marked exhibit " B."
2. That the lands so described and shown by said plat, except the portions thereof
embraced in protestants' locations, contain no auriferous gravel, being mostly precipitous and roclky cliffs and mountains covered with a dense growth of pine forest,
and more valuable for timber than for mining purposes, except that in certain portions thereof there are a number of lodes of gold and other mineral bearing quartz.
3. That Downey nor his grantors have never discovered gold or other precious
metals on each twenty acres thereof.
4. That Downey nor his grantors never erected monuments or in any wise marked
the boundaries of their claims ntil after affiant had entered and taken possession
thereof.
5. That Downey nor his grantors have never done the annual assessment work
upon each claim as required by law.
6. That Downey nor his grantors have not expended $500in labor or imirovernents
on each location

or claim.

March 9, 1897,the protestant, said G-illis,commenced a suit against
said Downey in the circuit court of the United States for the district
of Wyoming to quiet title and determine the right of possession to the
lands embraced in the said Maud S., Nancy Hanks, J. I. C., and Fake
placer claims in conflict with the said Columbia placer. claims. This
suit was heard and successively decided upon' demurrer to the bill, by
the said court and the United States circuit court of appeals, eighth
circuit, and was by the latter, on February 28, 1898 (85 Fed. Rep.,'483,
489), remanded to the circuit court with leave to the defendant to make
answer to the bill and for further proceedings thereunder. It does not
appear what further proceedings, if any, were had in the meantime in
the circuit court, but it does appear that the said suit was dismissed
there, November. 12, 1898, upon stipulation of the parties.

It is not deemed necessary to consider and pass, severally, upon the
grounds of Gillis's protest, nor upon the reasons given by your office
for dismissing it. The protest is wholly uncorroborated, and although
this defect was pointed out in your office decision, no corroborative
evidence has been filed. Furthermore, as to all charges therein of
failure upon the part of said Downey or his grantors to comply with
the mining laws, the protest is made solely upon the information and
belief of the affiant, the said Holmes.

These are in themaselves seridus

objections tothe protest, and especially to any favorable consideration
thereof by the Department after the adverse action thereon by your
office. See in connection Mitchell v. Brovo, 27, L. D., 40. Again, with
charge of failure to expend $500 on each locabut one exception-the

tion involved-all the material allegations of the protest relate to-and
are in. support of the adverse interest and' right of possession claimed
by Gillis in part of the lands covered by Downey's application.
Instead of relying upon his protest before the land department Gillis
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very properly commenced his suit in court, the forum clearly intended
by the mining laws in which questions relating to the right of possession, arising between adverse claimants of public mineral lands, are
to be heard and determined. (Cain et al. v. Addenda Mining Company,
on review, 29 L. D., 62.)

In-that suit all the material allegations made in the protest, with the
single exception pointed out above, were made in the bill of complaint
and would have been there put in issue and determined but for the dismissal' of the suit. No copy of the stipulation upon which the suit
was dismissed is among the papers here, but it is certain that such dismissal, if not upon his own motion, was with the consent of the plaintiff, the protestant here. In view of the objections hereinbefore noted
to the protest itself and of the dismissal of protestant's suit in the
court, either upon his own motion or with his express consent, it is not
believed that any sufficient ground is shown for the further consideration of the protest or interference by the Department with the action
of your office thereon as to any allegation which was in issue in the

said suit.
As to the allegation of failure by Downey or his grantors to expend
$500 on each location or claim involved in this controversy, it is shown

by the affidavit of Charles Bellamy and Robert W. Burkhardt, filed
March 21, 1891, that the improvements made by the applicant and his
grantors upon the several locations embraced in the Columbia claims,in addition to a bed rock flume on the Nevada location, four feet wide,

two feet deep and five hundred and sixty feet long, the foundations of
which are in some places cut into the solid rock to the depth of over
fifteen feet, and the value of which is not stated ,-consist of an open
cut, two ditches, a dam, reservoir, flume and other workings 6the
total value of nearly three thousand dollars. In his sworu report dated
February 12, 1891,of the examination of the Columbia claim, Deputy
Surveyor Charles Bellamy refers to and makes part of his report the
said affidavit of himself and Burkhardt as to the character and extent
of the improvements on the claims.
By an amendment, made March 14j 1898, to paragraph 53 of the mining regulations (26 fi. D., 378), it was provided, among other thingsThat as to 'all applications for patent made and passed to entry before July 1, 1898,
or which are by protests or adverse claims prevented from being passed to entry
beforethat time, where the application embraces several locations held in common,
proof of an expenditure of five hundred dollars upon the group will be sufficient
and an expenditere of that amount need not be shown to have been made upon, or
for the benefit of, each location embraced in the application.

The application for patent to the Columbia claims comes within the
purview of the foregoing provision of the mining regulations. It was
prevented from being passed to entry before July 1, 1898, by the several protests of Pfaindler and others; Grant and Gillis. It is not necessary, therefore, under the said application to show an expenditure of
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$500 by the applicant or his grantors upon each location embraced
therein, ani(lthe charge contained in the protest upon that point is not
well taken. It is not questioned that the proof of the expenditure of
five hundred dollars upon the group of locations embraced in the
Columbia application is sufficient.
No sufficient reason appearing upon careful consideration of the
premises why the Department should disturb the action of your office
dismissing the protest of Gillis, such action is, in accordance with the
views herein expressed, hereby affirmed.
MchqNTosH v. GREEN.

Motion for review of departmental

decision of June 9, 1899,28 L.D.,

490, denied by Acting Secretary Ryan, August 10,1899.
RAILROAD GRANT-LANDS EXCEPTED.

UNION PACIFIC Ry. Co. v. LANDRUM

(ON REVIEW).

Land embraced within an unexpired pre-emption filing at the date of the grant
made by the act of July 1, 1862,is excepted from the operation of said grant.

Acting Secretary Ryan to the Commissionerof the GeneralLand Office,
S. V. P.)

August 11, 1899.

(F. W. C.)

With your officeletter of August 4, 1899,was transmitted the motion
filed on behalf of the Union Pacific Railway Company for review of
departmental

decision of June.29, last (28 L. D., 575), involving lots 2

and 3 of Sec. 19, T. 12 S, R. 23 E., Topeka land district, Kansas, in
which it was held that said tract was excepted from the 'grant made
by the act of July 1, 1862 (12 Stat., 489), to aid in the construction of
the Union Pacific Railroad, because, at the date of the passage of the
act making said grant said lots were included in the subsisting preemption filing of one William HI. Sparawk, filed September 2, 1859,

alleging settlement August 1, 18,59. Proof and payment were never
made under said filing, as required by law, but as the tract was not
offered until. August 3, 1863, said filing had not, at the date of the
passage of the act making the grant for said company expired, and
the tract was therefore not public land within the meaning of the
granting act and was therefore not included in such grant. In support of said departmental decision the decision in the case of Northern
Pacific R. R. CO. v. Smalley (15 L.: D., 36), was referred to, which

decision was based upon the decision of the supreme court in the case
of Bardon

. Northern Pacific R. R. Co. (145 U. S., 535).

In the motion under consideration, referring to the decision of the
court above cited, it is said:
3. The decision in the Bardon case, spra, was based upon the Northern Pacific
grant of July 2, 1864,and is only properly applicable to that grant, there being a

DECISIONS RELATING TO THE PUBLIC LANDS.

87

very material difference in the lauguage used in the grants to the Union Pacific and
Northern Pacific, respectively.
4. Section 3 of the Northern Pacific grant, Jly 2, 1864 (13 Stat., 365) specifically

provides that'Whenever, prior to said time,'-(of definite location)-' any of said sections or
parts of sections shall have been granted, sold, reserved, occupied by homestead
settlers, or preempted, or otherwise disposed of, other lands shall be selected by said
company in lieu thereof, under the direction of the Secretary of the Interior in
alternate sections, and designated by odd numnbers,not more than ten miles beyond
the limits of said alternate sections.'
It was upon this language and construing that grant alone that the court made its
finding in the Bridon case.
5. There is no such provision in the Union Pacific grant, section 3 of the act of
July 1, 1862, clearly establishing and fixing the time of the defnite location of the
road as being the time in relation to which the condition of the land shall be ascertained. The language of that section containing the excepting clause is:
....
not sold, reserved, or otherwise disposed of by the United States, and to
which a pre-emption or homestead claim may not have attached at the time the line
of said road is defivitelyfixed.'
6. In other words, if a tract of land within the limits of the Union Pacific grant
was vacant public land of the United States at the time of the definite location of
the road it must necessarily pass under the grant by the express words thereof
regardless of what its condition, in respect of entries under the public land laws,
may have been before that time, or might become after that time.
7. The Union Pacific grant passed lauds free from adverse claim at the time of
definite location,irrespective of the condition thereof at the date of the grant.

An analysis of the decision of the court in the Bardon case vill not
support the contention of counsel. I said opinion it was stated:
It is thus seen that when the grant to the Northern Pacific Railroad Company was
made, on the 2d of July, 1864,the premises in controversyhad been taken up on the
pre-emption claim of Robinson, and that the pre-emption entry made was uncauceled;
that by such pre-emption entry the land was not at the time a part of the public
lands; and that no interest therein passed to the company. The grant is of alternate sections of public land, and by public land, as it has been long settled, is meant
such land as is open to sale or other disposition under general laws. All land, to
which any claims or rights of others have attached, do not fall within the designation of public land. The statute also says that whenever, prior to the definite
location of the route of the road, and of course prior to the grant made, any of the
lands which would otherwise fall within it have been granted, sold, reserved,
occupied by homestead settlers, or pre-empted or otherwise disposed of, other lauds
are to be selected in lien thereof under the direction of the Secretary of the Interior.
There would therefore be no question that the pre-emption entry by the heirs of
Robinson, the payment of the sums due to the government having been made, as
the law allowed, by them after his death, took the land from the operation of the
subseqfent grant to the Northern Pacific Railroad Company, if the pre-emption
entry had not been subsequently canceled. But such cancellation had not been
made when the act of Cougress granting land to the Northern Pacific Railroad
Company was-passed; it was made more than a year afterward. As the land preempted then stood on the records of the Land Department, it was severed from the
mass of the public lands, and the subsequent cancellation of the pre-emption entry
did not restore it the public domain so as to bring it under the operation of previous legislation, which applied at the time to land then public. The cancellation
only brought it within the category of public land in reference to future legistation.
This, as we think, has long been the settled doctrine-of this court.
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It will thus be een that no particular stress was laid upon the clause
in the Northern Pacific grant providing for indemnity for disposals
prior to definite location and, of course, prior to the date of the act,
but that the decision of the court rested upon the ground that the grant
was only of public lands, and that within the meaning of the granting
act " public lands" was construed to illclude only those lands open to
sale or other disposition under the general land laws and to which no
claims or rights of others had attached.
The third section of the act of July 2, 1864 (13 Stat., 365), being the
granting section in the act making the grant to the Northern Pacific

Railroad Company,grantsevery alternate section of public land, not mineral, designated by odd numbers, to
the amount of twenty alternate sections per mile, on each side of said railroad line,
as said company may adopt, through the Territories of the United Staes, and ten
alternate sections of land per mile on eacli side of said railroad whenever it passes
through any State, and whenever on the line thereof, the United States have full
title, not reserved, sold, granted, or otherwise appropriated, and free from pyreemption, or other claims or rights, at the time the line of said road is definitely
fixed, and a plat thereof filed in the office of the Commissioner of the General Land
Office;

The third section of the act of July, 1, 1862,supra, being the granting section in the act maling the grant for the Union Pacific Railroad,

grants-

every alternate section of public land, designated by odd numbers, to the amount
of five alternate sections per mile on each side of said railroad, on the line thereof,
and within the limits of ten miles on each side of said road, not sold, reserved, or
otherwise disposed of by the United States, and to which a pre-emption or homestead
claim may not have attached, at the time the line of said road is definitely fixed.

It will thus be seen that the granting clauses are practically the
same. These grants have been uniformly construed to be present
grants passing the title by relation as of the date of the act. Deseret
Salt Co. v. Tarpey

(142 U. S., 241).

In the case of St. Paul and Pacific v. Northern Pacific Railroad Co.
(139 U. S., ), in referring

to the grant to the Northern Pacific Rail-

road Company, it was said:
As seen by the terms of the third section of the act, the grant is one iapraesenti;
that is, it purports to pass a present title to the lands designated by alternate sections, subject to such execptions and reservations as may arise from sale, grant, preeuption or other disposition previous to the time the definite route of the road
is fixed. The language of the statute is 'that there be, and hereby is, granted'
to the company every alternate section of the lands designated, which implies that
the property itself is passed, not any special or limited interest in it. The words
also import a transfer of a present title, not a promise to transfer one in the future.

The previous decision of the Department holding the tract under
consideration to have been excepted from the railroad grant is therefore adhered to, and the motion is accordingly denied.
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MINING CLAII-ASDVERSE-TOWNSITE-EXPENDITURE.
BRADY'S MORTGAGEE

. HAnxIs

ET AL.

The withdrawal of an adverse claim is a waiver of whatever right the claimant had
under the mining laws to the ground in conflicts and leaves the possessory right
thereto in the applicant for patent.
The title to land of known mineral character at the date of a townsite entry does
not pass by the patent issued thereon.
In the case of a mineral, entry made prior-to July 1, 1898,it is not necessary that an
expenditure of five hundred dollars be shown to have been made upon, or for
the benefit of, each location embraced therein, it being sufficient if proof of
- such expenditure is shown Liponthe locations taken together.
A deed in escrow to land embraced within a mineral application, not delivered until
after entry,-does not defeat the right of the applicant to mate entry of such
land.

Acting Secretary Ryan to the Comnissionerof the General Land Qffice,
(W. V. D.)
Agugst 12, 1899.
(E. B., Jr.)
It appearing in the matter of mineral entry No. 3624,mnadeDecember
12; 1889, by William Brady, for the Parole and Morning Star lode
mining claims, survey No. 4849,then Central City, now Denver, Colorado, land district, that said claims were "wholly in conflict" with the
townsites of Black Hawk and Central City, Colorado, entered April 11,
1873, and May 16, 1873, respectively, and subsequently patented, the
local office was directed by your office, February 12, 1897, to order a

hearing to determine whether valuable mineral bearing veins or lodes
were known to exist within the ground embraced in said claims prior
to the townsite entries. The hearing was duly held at the local office
May 27, 1897. Thomas Tinsley, claiming an interest as mortgagee of

the entryman (then deceased), appeared by attorney, but the authorities of the cities of Black Hawk and Central City though duly notified,
made default.
On May 25, 1897, two days prior to the hearing, there was filed in

the local office an application by Emma J. Hatris, as executrix of the
estate of Emma J. Harris, deceased, for the Puzzle lode claim, survey
No. 11,510. This application was rejected by the local office, May 27,

1897,for the reason that the Puzzle claim was included in the patented
townsite of Black Hawk and also conflicted with the entered Parole
and Morning Star claims. From this rejection Harris appealed, June
24, 1897. An attorney named Leiper filed an affidavit of Harris the
day of the hearing, protesting against the issue of patent to the Morning Star and Parole mining claims, and attempted in her behalf to
cross-examine claimant Tinsley's first witness. Objection being made
by Tinsley to this cross-examination and sustained by-the local officers,
an exception was noted by Harris' attorney, who does not appear to
have made any further attempt to cross-examine the witnesses, nor to
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have offered any testimony. The local officers rendered their decision
in the premises June 25, 1897,holding therein as follows:
The testimony shows that the ground embraced in mineral entry No. 3624was
known to be mineral bearing before the patenting of the townsites of Central City and
Blacks Hawk, and that the veins in the Parole and Morning Star lodes in said mineral entry 3624 were worked profitably before and since the' patenting of said
townsites.
We dismiss the protest filed by Emma J. Harris, executrix, for the want of jurisdiction. The hearing was ordered for a specific purpose, hence no extraneous matters could be entertained.

From that decision Harris also appealed. Te municipal authorities
of Central City and Black Hawk were duly notified of the decision, but
took no appeal therefrom.
June 7, 1897, there were filed in your office an affidavit of one John

D. Peregrine, and certain abstracts of title and location certificates in
support of Harris' protest, accompanied by an affidavit by Harris calling attention to her protest and rejected application. In its decision
of October 19, 1897,your office, considering the entire record upon the
appeal of Harris, found and held as follows:
I find by examining the record in mineral entry No. 3624,that during the period of
publication therein, the General Tom Thumb claimants filed an adverse claim which
was subsequently withdrawn. From an abstract filed by the protestants herein it
appears that prior to entry the Morning Star and Parole cla imanlt deeded to the General Tom Thumb claimant the ground in conflict.
The entry includes this conflict which should have been excluded therefrom. It
is established by the testimony taken at the hearing and admitted in the affidavits
of protest that a vein carrying mineral exists in the General Tom Thumb claim.
It is however alleged that no discovery has been made on those portions of the
Parole and Morning Star claims outside of the General Tom Thumb. This is an
allegation which if proven would be sufficient to require the cancellation of mineral entry No. 3624 in its entirety. The testimony taken at the hearing held is to
the effect that upon the Parole and Morning Star claims, there were at date of
the townsite entries, known mines, which were then and have since been profitably
worked for their product. One witness states that the claim was then known as
the Yellow Jacket or Red Jacket. The testimony of the other witness is not specific. This testimony is sufficieut on which to base a decision that the land covered
by the Yellow Jacket or General Tom Thumb claim wIs under the law excepted
from the townsite patents.
It is not established, however, that the Parole and Morning Star claims were
so excepted. I am accordingly of the opinion that the protestants should have
been allowed to intervene and submit. testimony on the issue as to whether the
claims last mentioned were at date of the townsite entries, or at any time, known
mines or valid mining claims capable of being profitably worked. The question as
to whether the Puzzle lode was a known mine at date of the townsite entries will
have to be considered, if at all, upon the conclusion of the proceedings relative to
mineral entry No. 3624.

Your decision rejecting the mineral application for the Puzzle lode is affirmed,
mineral entry No.3624 is held for eancellatiodi to the extent of that portion of the
ground deeded to the General Tom Thumb claimants, and you will, should this
decision become final, order a hearing to determine whether veins or lodes bearing
valuable mineral have been discovered within the Parole and Morning Star claims,
and, if so, when such veins were discovered.
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An appeal by Tinsley brings the case to the Department.
In her affidavit of protest, which, as to all material allegations, is
made uponinformation and belief, said Harris alleges that she is the
owner of the Pzzle lode claim; that the original discovery of the
Puzzle lode was made August 10, 1870; that the shaft, machinery and
improvements of the Puzzle lode are "upon the Parole lode; " that in
addition to the right she acquired under the original discovery of the
Puzzle lode, the city of Black Hawk, on January 4, 1894, conveyed all

the surface rights and interests it had in the Puzzle claim to her, the
said Harris, which conveyance was more than two years prior to a certain deed by the city of Black Hawk to Tinsley for the surface of the
Parole and Morning Star claims; that the pretended discovery shaft
of the Parole lode is not ten feet deep and has no vein; that there has
not been $250 worth of work done upon the Parole claim; and that
there has been no discovery of a vein or lode from or within the cross

cut entering the Morning Star and Parole claims. This protest was
without corroboration until the filing of the affidavit of said Peregrine, wherein it is stated that from personal examination affiant
knows there is no " mining or mineralized vein" in the discovery shafts
of the Parole and Morning Star claims, "nor in the cross cut tunnel
upon the Morning Star lode," nor in two other shafts on the Parole.
Affiant further states, however, that there is a rich vein of mineral in
the General Tom Thumb or Yellow Jacket

claim, and that from such

vein rich ore has been taken.
The Parole and Morning Star claims were located January 1, 1883,

and are situated in one of the oldest and best known mining regions of
Colorado, partly in the SW.

X of

Sec. 7, T. 3 S., R. 72 W., but chiefly in

what would be, as shown by protraction of the lines of the public
survey, the SE. of section 12 of township 3 south; range 73 west, if
such survey were extended over the land adjoining said section 7 on
the west.

All of section 7, in which the townsite of Black Hawk is

situated, as well as several other sections in the same township, were
returned as mineral land in 1867. The public survey was not then and
has not since been extended over any portion of what would be, if surveyed, township 3 south, range 73 west, for the reason, as disclosed by
informal inquiry of your office,that the rough and mountainous character of the country, the absence of any body of agricultural land of
appreciable size, and the presence of a very large number of mining
claims therein seemed to render such survey unnecessary. The records
of your office show that several lode mining claims in the immediate
vicinity of the ground involved in this controversy were entered in
1871 and 1873 prior to the entries of the said townsites and have since.
been patented; and that the Mammoth lode claim, survey No. 287 and
the Pederson lode claim survey No. 843, each of which embraces ground

within the lines of the Parole and Morning Star locations, but is
excluded from the said entry No. 3624,were entered in 1874 and 1883,
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respectively,-and have since been patented. They also show that other
entered and patented lode claims, too numerous to mention, are situated

in close proximity to the Parole and Morning Star, and that at least
five-sixths of the entire said southeast quarter are covered by surveyed
mining claims.

The towisite authorities having, as already stated, made default at
the hearing, and no opposing testimony being offered but two witnesses
were examined in behalf of the claimant of the Parole and Morning
Star. The testimony of these witnesses is to the effect that the ground
embraced in these claims was known to be valuable for minerals and
was covered by mining claims which were held and profitably worked,

at and prior to the dates of the said townsite entries. One of these
witnesses refers especially to a claim known as the Yellow Jacket

or

Red Jacket, also referred to herein as the General Tom Thumb and as
lying-whollywithin the Parole and Morning Star locations, from which,
in .1872 and again in 1878, he took ore yielding from $40 to $60 per ton.
The affidavits of several witnesses, filed since the hearing, in support

of the entry in question, strongly corroborate the testimony taken at
the hearing, and also show discoveries of mineral bearing veins within
the Parole and Morning Star claims outside the General Tom Thumb
claim.
authorities by their silence acquiesce i the claim that
The Iunlicipal
the ground in question was known to be valuable for its mineral depos-

its at the dates of the townsite entries. They have never, at any time,
so far as appears, opposed the applicationfor patent thereto. Protest.
ant alleges, as already stated, that the city of Black Hawk has conveyed to her whatever surface rights it had in the ground located as
the Puzzle claim. -The claimant of the Parole and Morning Star has
filed a duly certified copy of a quitclaim deed, dated January 6, 1896
to said Tinsley from the city of Black Hawk by its mayor and clerk,
to the ground covered by the said entry lying within the limits of that
townsite.

If, as would appear to be the case, the ground embraced

within the Parole and Morning Star locations was known to be valuable for its mineral contents at the date of the townsite entry, no title
to such ground was conveyed by the townsite patent, and as it does
not appear that the city of Black Hawk acquired title otherwise, the
alleged conveyance to Harris and the deed to Tinsley conld not pass
any title thereto. If such conveyance and deed, assuming that there
was a. conveyance to Harris as alleged, are of any value whatever as
evidence inl the case it is only to show that the city of Black Hawk

does not object to the issue of patent upon the said entry, and as tending, possibly, to show that the municipal authorities thereof recognize
and assent to the claim that the land is mineral and was known to be
such at the time of that townsite entry.
Upon very careful consideration of the evidence the Department is
well convinced that the ground embraced in the said mineral entry
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was. known to-be valuable mineral land at the date of the said townsite entries and was therefore excepted from the townsite patent.
Relative to the protest of Harris, it appears that although due
notice of the application for patent to the Parole and Morning Star
was given in 1887, no adverse claim was filed in behalf of the alleged

Puzzle location; that the Puzzle claimant not only thereby waived all
claim to the ground in conflict but impliedly admitted the validity of
the Parole and Morning Star locations including, of course, the discovery of mineral; that she is herself directly asserting the mineral
character of so much of the land involved as is included in the conflict
between the Puzzle location and the ground embraced in mineral entry
No. 3624; and that she admits, by the affidavit of her only corroborating afflant, that a valuable vein of mineral exists in that ground
outside of such conflict. It is true that afflant states that such vein
is within the General Tom Thumb claim, but that fact is imma-terial.
By the withdrawal of their adverse claim the General Tom Thumb
claimants waived whatever right they had under the mining laws to
the ground embraced in their location, and left the possessory right
thereto in the applicant for the Parole and Morning Star, who was
thus entitled beyond question to the benefit of all discoveries madetherein by himself or his grantors.
The entry in question having been ade prior to July 1, 1898,it is
not necessary that an expenditure of $500 be shown'to have been made
upon or for the benefit of each location embraced therein, it being sufficient if proof of such expenditure is shown upon the locations taken
together (R. S. Hale, 28 L. ID., 524; and Mayflower Gold Mining Co.,
29 L. D., 7).- The allegation of the protest that $250 worth of labor

has not been expended upon the Parole claim is therefore not material,
it appearing that $500 had been duly expended upon the Parole and
Morning Star claims by the applicant fr patent or his grantors.
In view of these facts and of the conclusion already reached as to the
known character of the land involved prior to the townsite entries, and
of the evidence of discoveries of mineral within the limits of the Parole
and Morning Star claims, both within and without the General Tom
Thumb claim, since the townsite entries, the Department is constrained
to hold that no suffcient reason is shown for the proposed hearing
'upon the protest of Harris, and the protest is accordingly hereby dismissed.
It appears that as consideration for the withdrawal of the General
Tom Thumb adverse claim, the applicant; the said Brady; promised to
convey to the claimants of the General Tom Thumb claim theground
embraced thereby after the allowance of the entry for the Parole and
Morning Star, and that in pursuance of the agreement between the
parties Brady executed and placed in escrow prior to the entry, a deed
to such-groiind, which was not to be-delivered until after entry. It is
too well-settled to'need any citation of' authority that such deed'until
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delivered pursuant to the agreement, or with the consent of the maker
thereof, passed no title. The deed was not delivered or recorded until
in January 1890. Until that time then the right to the ground covered
thereby was in Brady,-a-nd such ground was properly embraced in the

entry, and it Wraserror on the part of your office to hold the entry for
cancellation to that extent.
The decision of your office is modified in accordance with the views

expressed and action taken. herein.
It is not deemed necessary to pass upon any other question raised by
the appeal, nor upon the motion by the resident attorney of Tinsley to
strike from the files a certain paper and exhibits filed May 22, 1899,by
counsel for Harris.
BRANDON V. TULLER.

Motion for review of departmental

decision of June 6, 1899, 28 L. D.,

485, denied by Acting Secretary Ryan, August 12, 1899.
RAILROAD GRANT-PATENTEE-SUCCESSOR

IN INTEREST.

UNION PACIFIC LAND COMPANY.
Directions given that hereafter patents shall issue to the Union Pacific Land Com
pany, as the successor in interest of the Kansas Pacific Railway Company, for
any lands which the latter company is entitled to under congressional grants to
aid in the constrnction of the Kansas Pacific Railway.

Acting Seceretary Ryan to the CoMMissioner of the General Land Office,
(W. V. D.)
August 14 ,1899,
(V. B.)
On July 17, 1899, two petitions of the Union Pacific Land Company

were filed with exhibits, in this Department, requesting that directions
be given for the issuance of patents to said Land Company for the
lands included in the land grant to the Kansas Pacific Railway Company. One of said petitions embraces the lands included in said grant
east of the three hundred and ninety-fourth mile post, and the other,
the lands included in said grant west of the three hundred and ninetyfourth mile post.
The exhibits accompanying the petitions include a duly certified
copy of the foreclosure proceedings in certain causes, instituted by
lien creditors, pending in the United States circuit court for the disw
trict of Kansas, to which causes the United States of America were
parties. Decrees were entered directing the selling of all the lands
theretofore granted by Congress to the Leavenworth, Pawnee Western
Railroad Company, or the Union Pacific Railway Company, eastern
division, or the Kansas Pacific Railway Company, not theretofore sold
or conveyed by either of said companies, or by the Union Pacific Rail-
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way Company, successor by consolidation with the Kansas Pacific
Railway Company.

In pursuance of these decrees all of said lands described therein were,
after due notice, sold to the Union Pacific Land Company, a duly incorporated company under the laws of the State of Utah, to which company, with the approval of the respective courts, deeds were.executed
by a special master authorized thereunto, conveying title to all of said
lands. A copy of the articles of incorporation of said Land Company
also accompanies said exhibits, from which it appears that said company is competent to purchase and hold said property.
In view of the foregoing, you will hereafter issue patents to said
Union Pacific Land Company, the successor in interest of said compa-

nies, as heretofore recited, for any lands which the former companies
are entitled to under congressional grants made to aid in the construction of what is known as the Kansas Pacific Railway.

Herewith are sent to you said petitions and papers accompanying
the same, to be placed in the files of your office. You will notify resi-

dent counsel of petitioners of the decision herein reached.
ALASKAN LANDS-VATER

FRONT-ACT OF MAY 14, 1S98.

INSTRUCTIONS.
In determining the extent of the water front of claims under sections 1 and 10, act
of May 14, 1898, abutting on navigable waters, the measturement should be male
along the meanders of te bank or shore.

Acting Secretary Ryan to the Commissionerof the General Land Office,
(W. V. D.)

Augest

15, 1899.

(F. W. C.)

In your officeletter of April 24, 1899,is submitted for the consideration of this Department the question as to whether, in the survey of
claims in the district of Alaska, abutting on navigable water, provision
for the entry of which is contained in sections one and ten of the act
of May 14, 1898(30 Stat., 409),the extent of the claim along the shore
is to be measured along the meanders thereof.
Section one of the act, in extending the homestead laws to the district of Alaska, provides "that no entry shall be allowed extending
more than eighty rods along the shore of any navigable water," and
section ten, in providing for the acquisition of lands occupied for the
purposes of trade, manufacture or other productive industry, declares:
That no entry shall be allowed under his act on lands abutting on navigable
water of more than eighty rods: Provided frtier, That there shall be reserved by
the United States a space of eighty rods in width between tracts sold. or entered
under the provisions of this act on lands abutting on any navigable stream, inlet,
gulf, bay, or seashore, and that the Secretary of the Interior may grant t use of
such reserved lands abutting on the water front to any citizen or association of
citizens, or to any corporation incorporated under the aws of the United States or
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under the laws of any State or Territory, for landings, and wharves, with the provision that the public shall have access to and proper use of such wharves, and landings, at reasonable rates of toll to be prescribed by said Secretary, and a roadway
sixty feet in width, parallel to the shore ine as near as may be practicable, shall be
reserved for use of the public as a highway . . . . P'oVidedfrtlier, That all claims
substantially square in form and lawfully initiated, prior to January twenty-first,
eighteen hundred and ninety-eight, by survey or otherwise, under sections twelve
and thirteen of the act approved March third, eighteen hundred and ninety-one
(Twenty-sixth Statutes at Large, chapter five hundred and sixty-one), may be perfected and patented upon compliance with the provisions of said act, but subject to
the requirements and provisions of this act, except as to area, but in no case shall
such entry extend along the water front for more than one hundred and sixty rods.

The several expressions, viz: "'along the shore of any navigable
water," "abutting on navigable water," " abutting on any navigable
stream, inlet, gulf, bay or' seashore," and "along the water front," are
manifestly intended to mean one and the same thing, and to describe
one of the boundaries of claims which abut on navigable water.

The rule is well established that where the bank of a stream or shore
line is made a boundary for a specified distance, the measurement is

to be with the meanders of the bank or shore and not in a direct line,
and this rule controls in ascertaining the extent of the water front of
all claims under sections one and ten of this act abutting upon navi-

gable water. The limitations contained in the statute apply to navigable water only, and where in measuring the shore line a nonnavigable stream, inlet, gulf or bay is encountered the sinuosities of
such non-navigable water will not be reckoned in ascertaining the
extent of the water front.
HOMESTEAD CONTEST-SINGLE WOMAN-DIVORCE.
CLINE

t URBAN.

The good faith of an entrywoman in securing a decree of divorce, as affecting her
qualifications under the homestead law, is not a matter for investigation through
a contest under the act of May 14, 1880.

Acting Secretary Ryan to the Commissionerof the GeneralLand Office,
(J. R. W.)
August 15, 1899.
(W. V. D.)
September 19, 1893,Amy Urban made homestead entry 155, for the
SW. i of Sec. 10, T. 22 N., R1.6 W., Enid land district, Oklohoma.
July 5, 1898,Henry Cline applied to contest said entry, his affidavit

alleging, as amended July 18, 1898:
He has been informed and believes said entry was made by fraud against the
United Stetes; said Amy Urban was not at time of making said entry a qualified
eutryman in that she was at said date of entry living with Joseph Urban as his wife
and has continued to live with him as his wife to the present time; prior to said
entry her husband had exhausted his homestead right. Amy and Joseph Urban
pretended to obtain a divorce before a probate court in Oklahoma county, Oklahonia
Territory, prior to said entry, but said pretended divorce proceedings wbre fraudulent and collusive between said Ana and Joseph Urban; the sole object and purpose
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of said divorce proceeding was to permit said Amy. Urban to enter land in the
Cherokee Outlet because said Joseph Urban had exhausted his rights under the
homestead law, and said Amy and Joseph Urban have repudiated said divorce proceedings by acts and statements and have resumed the marriage relation since said
proceeding was had and prior to date of said entry; at date of said entry said Amy
Urban was neither bona fide a single person, head of a famhi]y,widow, or deserted.
wife.

Hearing

was set for August

23, 1898, and notice was served per-

sonally, July 18, 1898,at which time her attorney filed motion to dismiss,

because1. The question raised by affidavit in this case has been res adjudicata.
2. The register and receiver, nor other officer or tribunal of the Interior Department has jurisdiction to determtine as to the legality or illegality of a decree of a
court of record.

The register and receiver sustained the motion and plaintiff appealed
to your office, which, by decision of -May 23, 1899, sustained

the local

officers and dismissed the contest, and plaintiff further appealed-to the
Department.
It appears from your decision that Thomas J. Offield filed contest
against this same entry on April 24, 1894,on the ground of the fraudalent and collusive character of the divorce proceeding between Amy
and Joseph Urban, which case was tried upon its merits, the local
officers finding in favor of Offield. Mrs. Urban appealed to your office,
which, September 8, 1896, reversed the action below.

The contest was

dismissed March 6, 1897, and the entry left intact.
* The. only question raised by the appeal is whether your office erred
in refusing to order a hearing upon this affidavit of contest. It is
believed that it did not. The charges contained therein are so indefinite in character that it is difficult to determine exactly the nature of
the cause of action; but it is gathered therefrom that it is meant to be
charged that Amy Urban is in fact a married woman, because a certain divorce obtained by her prior to making said entry was procured
through collusion and fraud between herself and her former husband.
There is no allegation that the decree of divorce has been annulled
or that for any reason save collusion of the parties it was irregular or
voidable. It must be assumed that if such a decree was rendered it
was regular in form, pronounced by a court of competent jurisdiction,
with full jurisdiction of the parties. The intent of the parties in the
procurement of such divorce is not a matter for investigation by the
Department under contest proceedings initiated under the act of May
14, 1880. It is true that in the case of Leonard v. Goodwin (14 L. D.,

570) the Department did consider the good faith of certain divorce
proceedings in determining adverse rights said to have been secured&
prior to the decree of divorce; but without discussing the soudhess
of that decision, it is enough to say that this case presents no such
question as was involved in the ease referred to.
The decision is affirmed.
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RAILROAD GRANT-SECTION 1, ACT OF APRIL 21, 1876.
CENTRAL

PACIFIC

R. R. Co. v.

DOFF

T AL.

Under the grant made by the acts of July 1, 1862, and Jily 2, 1864,the title of the
company to the designated sections vests immediately upon the definite location
of the road, irrespective of any order of withdrawal by the Land Department,
or notice of such order, and thereafter such lands are beyond control or disposition by Congress, in the absence of a breach of condition subsequent; the
confirmatory provisions of section 1, act of April 21, 1876, are therefore not
applicable, where, prior to the passage of the act, title has passed by definite
location, and been earned by the construction of the road.

Acting Secretary Ryan to the Commissionerof the GeneralLand Office,
(W. V. D.)

Aueust.15, 1899.

(F. W. C.)

Appeal has been filed on behalf of the Central Pacific Railroad Coinpany from your office decision of April 23, 1898, in which it was held

that certain entries, made by Genettie B. Doff et al., covering lands in
the Blackfoot land district, Idaho were confirmedby section one of
the act of April 21, 1876 (19 Stat., 35).
There seems to be no dispute about the facts. All the lands involved
are portions of odd numbered sections and within the limits of the
grant made by the acts of July , 1862 (12 Stat., 489), and July 2, 1864
(13 Stat., 356), to aid in the construction of the Central Pacific railroad.
The line of the road was definitely located by the filing and acceptance of the map thereof October 20, 1868. The lands in question were

then free from claims of every character. The entries i
were allowed between Jly

question

30, 1890, and April 28, 1894, long subse-

quent to both the definite location and the construction of the road,
their allowance being due to the fact that upon the diagram first transmitted by your officeto the Boise City land office,showing the limits
of the grant within that district, the northern limit of the grant was
incorrectly described, and the mistake was not corrected until, by your
office letter of February 4, 1896, a correct diagram was forwarded to
the local office.

The decision under review holds that these entries were allowed
prior to the receipt at the local office on February 10, 1896, of the corrected diagram, and that they are therefore confirmed by section one
of the act of April 21, 1876,supra.
By section three of the act of July 1, 1862, the grant of lands is
made in these words:
SEC.3. AJadbe it fetok e3 enacted,That there be, and is hereby, granted to the said
company, for the purpose of aiding in the construction of said railroad and telegraph line, and to secure the safe and speedy transportation of the mails, troops,
munitions of war, and public stores thereon, every alternate section of public land,
designated by odd numbers, to the amount of five alternate sections per mile on
each side of said railroad, on the line thereof, and within the limits of ten miles on
each side of said road, not sold, reserved, or otherwise disposed of by the United
States, and to which a pre-emption or homestead claim may not have attached, at
the time the line of said road is definitely fixed.
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By section four of the act of July 2, 1864, the grant was increased
from five alternate sections per mile on each side, and within ten miles,

of the line of railroad, to ten alternate sections per mile ol each side
within the limits of twenty miles.
In determining when, under a similar grant, the line of road became
definitely fixed and when the right of the railroad company to the
alternate sections granted became vested, the supreme court said, in
Van Wyck v. Knevals (106 U. S., 360, 366):
The inquiry then arises, When is the route of the road to be considered as " definitely fixed" so that the grant attaches to the adjoining sections
The complainant
in the court below, who derives his title from the company, contends that the route
is definitely fixed, within the meaning of the act of Congress, when the company
files with the Secretary of the Interior a map of its lines, approved by its directors,
designating the route of the proposed road. On the other hand, the defendant,the appellant here,-who acquired his interest by a subsequent entry of the lands
and a patent therefor, contends that the route cannot be deemed definitely fixed, so
that the grant attaches to any particular sections and cuts off the right of entry
thereof until the lands are withdrawn from market by order of the Secretary of the
Interior, and notice of the order of withdrawal is communicated to the local landofficers in the districts in which the lands are situated.
We are of opinion that the position of the complainant is the correct one. 'he
route must be considered as "definitely ixed" when it has ceased to be the subject
of change at the volition of the company. Until the map is filed with the Secretary
of the Interior the company is at liberty to adopt such a route as it may deem best,
after an examination of the ground has disclosed the feasibility and advantages of
different lines. But when a route is adopted by the company and a map designating
it is filed with the Secretary of the Interior and accepted by that officer, the route is
established; it is, in the language of the act, "definitely fixed,' and cannot be the
subject of future change, so as to affect the grant, except upon legislative consent.
No further action is required of the company to establish the route. It then becomes the duty of the Secretary to withdraw the lands granted from market. But
if he should neglect this duty, the neglect would not impair the rights of the company, however prejudicial it might prove to others. Its rights are not made
dependent upon the issue of the Secretary's order, or upon notice of the withdrawal being given to the local laud-officers. Congress, which possesses the absolute power of alienation of the public lands, has prescribed the period at which
other parties than the grantee named shall have the privilege of acquiring a right to
portions of the lands specified, and neither the Secretary nor any other officer of the
Land Department can extend the period by requiring something to be done subsequently, and until done, continuing the right of parties to settle on the lands as
previously. Otherwise, it would be in their power, by vexatious or dilatory proceedings, to defeat the act of Congress, or at least seriously impair its benefit.
Parties learning of the route established-and they would not fail to know itmight, between the filing of the map and the notice to the local land-officers, take
up the most valuable portions of the lands. Nearness to the proposed road would
add to the value of the sections and lead to a general settlement upon them.
In Kansas

Pacifice Railway

Co.

t.

Dunmeyer

(113 U. S., 629, 634, 640),

this ruling was applied to a grant made by the said acts of July 1, 1862

and July 2, 1864,the court saying:
We are of opinion, that under this grant, as under many other grants containing
the same words, or words to the same purport, the act which fixes the time of
definite location is the act of filing the map or plat of this line in the officeof the
Commissioner of the Ceneral Land Office.
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The necessity of having certainty in the act fixing this time is obvious. Up to
that time the right of the company to no definite section, or part of section, is fixed.
Until then many rights to the land along which the road finally runs may attach,
which will be paramount to that of the company building the road. After this no
such rights can attach, because the right of the company becomes by that act vested.
It is important, therefore, that this act fixing these rights shall be one which is open
to inspection. At the same time it is an act to be done by the company. The company makes its own preliminary and final surveys by its own officers. It selects for
itself the precise line on which the road is to be built, ad it is by law bound to
report its action by filing its map with the Commissioner, or rather, in his office.
The line is then fixed. The company cannot alter it so as to affect the rights of any
other party. Of course, as soon as possible, the Commissioner ought to send copies
of this map to the registers and receivers through whose territory the line rins.
But he may delay this, or neglect it for a long time, and parties may assert claims
to some of these lands, originating after the company has done its duty-all it can
do-by placing in an appropriate place, and among the public records, where the
statute says it must place it, this map of definite location, by which the time of the
vestiture of their rights is to be determined. We concede, then, that the filing of
the map in the office of the Commissioner is the act by which "the line of the road
is definitely fixed" under the statute. Van Wyck v. Knevals, 106 U. S., 360.
The land granted by Congress was from its very character and surroundings
uncertain in many respects, until the thing was done which should remove that
uncertainty, and give precision to the grant. Wherever the road might go, the
grant was limited originally to five sections, and, by the amendment of 1864,to ten
sections on each side of it within the limit of twenty miles. These were to be oddnumbered sections, so that the eveu-numbered sections did not pass by the grant.
And these odd-numbered sections were to be those "not sold, reserved, or otherwise
disposed of by the United States, and to which a pre-emption or homestead right
had not attached at the time the line of said road is definitely fixed." When the
line was fixed, which we have already said was by the act of filing this map of
definite-location in the General Laud Office, then the criterion was established by
which the lands to which the road had a right were to be determnined. Topographically this determined which were the ten odd sections on each side of that line
where the surveys had then been made. Where they had not been made, this
determination was only postponed until the survey should have been made. This
filing of the map of definite location furnished also the means of determining what
lands had previously to that moment been sold, reserved, or otherwise disposed of
by the United States, and to which a pre-emption or homestead claim had attached;
for, by examining the plats of this land in the office of the register.and receiver, or
in the General Land Office,it could readily have been seen if any of the odd sections
within ten miles of the line had been sold, or disposed of, or reserved, or a homestead
or pre-emption claim bad attached to any of them.

The lands in controversy being entirely free at the time of the definite location of the line of road, October 20, 1868, it is clear under
these decisions that the right of the railroad company then attached
and became vested. The lands then ceased to be public lands and the
public land laws were no longer applicable to them.

In the recent decision of this Department in the case of William E.
Inman v. Northern Pacific Railroad Co. (28 L. D., 95), in construing.

the confirmatory act invoked by your officedecision, it was said:
Where before the act or April 21, 1876,the legal title to lands had thus passed to
a railroad company beyond the power of revocation by Congress, excepting for non-
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performance of conditions sbsequent, such lands are not subject to disposition
under that act in the absence of a forfeiture for breach of a condition subsequent.
A construction must be given to the act which does not impute to Congress an intent
to divest legal titles which had theretofore vested and respecting which no breach
of a condition subsequent was asserted. Examining its provisions in the light of
this rule it is clear that the word " withdrawal" there employed refers to withdrawals of lands remaiuing subject to control and disposition by Congress and not
to prior withdrawals made contemporaneously with the vesting of title in the grantee
company.

Applying this ruling to the facts in the case under consideration it
is seen that the title to these lands passed to the railroad company
October 20, 1868, upon the definite location of the line of road, and

was not thereafter subject to control or disposition by Congress, except
in the event of a breach of a condition subsequent, which did not occur.
The railroad was constructed, and the portion opposite these lands was
accepted by the President, lnder the terms of the grant, in 1869. Thus
long before the act of April 21, 1876, the title to the lands in controversy had passed to and been fully earned by the railroad company.
These entries are therefore not within the operation of that act and
can not take precedence over the railroad grant. Your officedecision
is accordingly reversed and the papers in the case are herewith returned.
In view of the hardships of these entrymen, resulting from inadvertence on the part of your office,it is suggested that the attention of
the railroad company be invited thereto and that it be requested to
relinquish its claim to these lands under the provisions of the act of
June .22, 1874 (18 Stat., 194), to the end that the entrymen may be
secured in their possession of the lands in question, and the company
be entitled to select other lands in lieu thereof, as provided for in said
act.
UNION PACIFIC Ry. Co. v./GRANT.
Motion for review of departmental 'decision of January 13, 1899, 28
L. D., 18, denied by Acting Secretary Ryan, August 17, 1899.
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CLASSIFICATION OF LANDS-ACT OF FEBRUARY 26, 1895.
LAmB. ET AL. 'V. NORTHERN

PACIFIC R. R.

Co.

To justify a hearing as to the character of land classified *nder the act of February
26, 1895,where the protest is not filed until after the prescribed time, and after
the approval of the classification by the Secretary of the Interior, such a showing of fraud i the classification must be made as would condemn and avoid it,
if sustained by proof produced at the hearing.
A protest so filed, justifies a hearing as to the alleged mineral character of land,
reported as agricultural, where it is shown thereby that the report of the commission, on which the Secretary of the Interior approved the classificatiou, vas
false, and a clear misrepresentation of the character of the land.

Acting Secretary Ryan to the

omninissioner of the General Land Office,

(W. V. D.)
August 17, 1899.
(
. B.)
The commissioners appointed under the act of February 26, 1895
(28 Stat., 684), to classify, as mnineral-or non-mineral, the lands, in cer-

tain land districts, within the primary and indemnity limits of the
grant to the Northern Pacific Railroad Company, in a report made
September 1, 1895, returned as non-mineral all of Sec. 3, in T. 2 N., R.
2 E., Bozeman, Montana, land district. Notice of this classification

was duly published as required by the act and no protest against the
same being filed and no objection thereto otherwise appearing, it was
approved by the Secretary of the Interior January 13, 1896.
January 12, 1897, E. M.Iamb

and others filed in the Bozeman land

office their protest against the classification of lots 4, 5 and 6 in said
section. The protest not being filed within sixty days after the first
publication of notice of the classification, as required by the act, the
local officers forwarded the same to your office without action thereon
March 20, 1897,your office held that the protestants were entitled to
a hearing on their protest, notwithstanding the same was not filed in
time.

The Northern Pacific Railroad Company has appealed to this Department, and urges that as no protest was filed during the time prescribed,
the classification became final upon its approval by the Secretary of

the Interior, and your office was without authority to consider the protest or order a hearing thereon.
Said lands are part of an odd numbered section within the primary
limits of the grant to the railroad company, but patent has not issued
therefor.
The protest, which is corroborated, alleges that upon the land in
controversy, at the date of its classification as non-mineral, there was
a placer mine, notice of the location of which had previously been duly

recorded in the office of the county clerk and recorder of Jefferson
county, Montana; that all the requirements of the-law had been faithfully fulfilled and the required work done; that the work consisted of
six shafts sunk to bed-rock, two fifteen feet in depth, one eighteen feet
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in depth with a drift of eight feet on bed-rock, one twenty-two feet in

depth, one twenty-five feet in depth, well timbered, and about twentyfour feet of drift on bed rock, also well timbered; that in addition to
these shafts and drifts there were two open cuts run in from the east
side about twenty-four feet, and several pits worked off along the claim
next the river; that gold had been taken in paying quantities from this
mine, some of which can be produced in evidence; that the protestants

being distant from a central location did not take the papers and were
ignorant of the action of the commission and its effect and only learned
of their action after the time for protest had expired; and that one
of said commissionershad personal knowledge of the mineral character
of this laud, he having, prior to his appointment on the commission,
attempted to bond and lease said mine.
The following letter from the chairman of the commissionwas filed
in support of the protest:

E. M. LAMB, Esq.,
I

DEPARTMENTOF THE INTERIOR,.
MINERAL LAND COMMISSION,
Bozeman, Montana, February , 1897.

adersbairg, Mon.

In regard to your letter about the placer claims on section 3 of Tp.
2 N., R. 2 E., I am only able to give you the information that the N. P. R. R. has not
yet secured a patent for it, although they secured a patent on all the rest of the
section.
I understand that someone has sent a protest to Washington against their obtaining a patent and therefore am unable to say just who has a title to the land.
The it R. vill sellit to you at the government price of $2.50 an acre. If you desire
to buy it write to F. J. Davies, N. P. land agent at Bozeman.
Of course if the Secretary of the Interior reverses the decision of this board on
account of the protest now filed, the land will be open for occupation and exploration under the mining laws.
If you want to buy the land I would advise you to buy of the E. E., as you will
avoid heavy surveyor's fees and other government charges, in addition to the price.
of the land. I believe the R. R. will guarantee title.
Alu very; sorry that the board should put you to any embarrassment in the matter,
but no one ever informed us that that country was anything except non-Mineral
until Mr. Osborn saw us last fall..
Very respectfully,
ANDREW0. CAMPBELL,Chairman.
DkiA5 SIR:

The decision of your office says: "There is no charge of fraud and
the protestants admit that no protest was filed within the time allowed
under the rules." The time, however) for filing protest is not fixed by
any rule, but by the act of Congress.
*
Section six of the act provides:
That as to the lands against the classification whereof no protest has been filed as
hereinbefore provided, the classification, when approved by the Secretary of the
Interior, shall be considered final except in case of fraud, and all plats and records
of the local and general land offices shall be made to conform to such classification.
All -lands so classified as above without protest, and the classification whereof is
disapprovedby the Secretary of the Interior, and all lands whereof the classification
has been invalidated for fraud, shall be subject to hearing and determination in such
manner as the Secretary of the Interior may prescribe.
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From this two things are apparent:
1st. The Secretary of the Interior may disapprove the classification
by the commission even where no protest is filed.

2nd. In the absence of a protest timely filed,the Secretary's approval
of the classification makes it final except in case of fraud.

Here no protest was filed until after the expiration of the prescribed
time and after the classification was approved by the Secretary of the
Interior. To justify the order for a bearing, therefore, the protest must
make such a showing of fraud in the classification as would condemn
and, avoid it if sustained by proof produced at the hearing.
In section three of the act it is directed thatWhere mining locations have heretofore been made or patents issued for mining
ground in any section of land, this shall be taken as prima facie evidence that the
forty acre subdivision within which it is located is mineral land.

Under the showing made in the protest the land i controversy
should have been taken as prima facie mineral and should have been
so classified by the commission,unless upon personal inspection or by
satisfactory evidence this presumption was overcome.
The instructions issued by this Department April 13, 1895(20 L. D.,
350), for the direction of the commissioners in the performance of their
duties directs, among other things, thatb. The examination in the field shall be as to each forty acre subdivision, and you
will note carefully as evidence any testimony offered or facts observed relative to
each particular tract or tracts adjacent thereto.
c. That all said landshall be classified as mineral which by reason of valuable
mineral deposits are open to exploration, occupation and purchase under the provisions of the United States mining laws, and the commissioners in making the
classification hereinafter provided for shall take into consideration the mineral
discovered or developed on or adjacent to said land.
d. Whenever you are in doubt as to the proper classification of any particular
tracts of land you may avail yourselves of such evidence as may be accessible to youor summon and take-the testimony of such witnesses as you may deem necessary.

The report made by the commissioners:in which the land in controversy is embraced shows that no evidence was taken by them in
relation to-its character, and contains the statement that "The lands
were personally examined by the board and no' traces of mineral
formation were found."

Does the showing made in the protest, considered in the light of
the report of the commission,constitute a " case of fraud" within the
meaning of the statute?

In Bigelow on Fraud (Vol. 1, p. 8) it is said:

The term "legal" fraud, as used since the beginning of the present century, is an
anomaly. Lord enyon appears to have been the author of it in the sense in which
it is commonly used. That sense may be best shown by his own words in the case
just cited. "The defendant," he says, "affirmed that to be true, within his own
knowledge, which he did not know to be true. This is fraudulent; not perhaps in
the sense which affixes the stain of moral turpitude on the mind of the party, but
falling within the notion of legal fraud. . . . The fraud consists, not in the
defendant's saying that he believed the matter to be true ....
but in asserting
positively his knowledge of what he did not know."
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In more recent times judges generally have agreed to call such a case fraud,
without any disturbing adjective, and rightfully; though Lord Kenyon's associates,
to whom the whole subject was still new, were not even willing to give it the name
of legal fraud. But the truth is, as-Lord Kenyon virtually said, and as others have
pointed out, such a case is falsehood told sieatei'; for the person who makes such a
statement declares by plain implication that he is possessed of knowledge of facts
sufficient to justify it; and that, by the very terms of the case, he knows to be false.
This for many years has been held enough.

Clothed by the statute with full authority, subject to approval by
the Secretary of the Interior, to determine the character of these lands,
and enjoined by departmental instructione to the greatest care and
diligence in their examination, this commission reported that "The
lands were personally examined by the board and no traces of mineral
formation were found." Relying upon this report the Secretary approved
this. classification.
If the allegations of the protestants are true, this report was false.
It was not a. mistake in judgment, which would be waived by failure to
make a timely protest, but it was a clear misrepresentation of the
character of the land. If they (lid not make:such personal examination their report is equally fraudulent, inasmuch as it asserted that
they did so examine them; it was an assertion of " positive knowledge
of what they did not know," and comes within Lord Kenyon's definition, supra, of a " legal fraud," and is what in more recent times judges
and commentators have classified as a case of fraud without any " disturbing adjective." No reason is perceived for giving to the words
"case of fraud" used in the statute a different or more restricted
meaning than is ordinarily given to them.
As the classification of the commissionerswas approved by the Secretary of the Interior, the proper action by your office would have
been to forward the protest for the action of this Department, but as
it is here, this irregularity will be waived, and the order for a hearing
sustained. The question to be determined at the hearing will be whether
the land was known at the time of the classification to be mineral in
character, as alleged, and if so whether the classification to the contrary
was fraudulently made, on the part of the commission, as alleged.
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The right to station grounds undearthe act of May 14, 1898, is limited to one station
for each ten miles of road, not to exceed in amount twenty acres for each station,
with the exception to this limitation that the grant may, at such stations as are
also junctions or terminals, include forty acres additional, if necessaryfor legitimate terminal or junction purposes.
Lands selected for terminal purposes should be taken in one compact body, where a
sufficient quantity in such form can be found for the necessary uses of the railroad at or near its terminus; but the selection of separate tracts may be permitted, where the necessity therefor is made to appear.

Acting Secretary Bya~n to the Commissioner of the General Laqd Office,
(W. V. D.)
Augast 18, 1899.
(F. W. C.)
.

With your office letter of July 18, 1899, were transmitted

four sepa-

rate maps showing -lands selected for terminal and depot grounds;
said maps being filled by the Pacific and Arctic Railway anid Navigation Company for approval under the provisions of the act of Congress
approved May 14, 1898 (30 Stat., 409). Maps numbered one and two,
embracing 17.372 acres and 5.836 acres, respectively, are claimed for
terminal purposL-s, as is also map No. 4, containing 8.39 acres.

Referring to these plats your office letter states as follows:
I am of the opinion that the company is entitled to but two tracts for station
grounds for this section of 9.607 miles of its road. The plats are accordingly submitted with the recommendation that the company be allowed to elect from these
plats the two which it prefers to have approved, or it may be allowed to withdraw
the plats and submit, instead, two plats at the same or other locations covering
larger areas.
Attention is called to the fact that the tracts selected for station grounds are two
or more miles from the terminus of the road; but as there may not be suitable public land nearer to the end, I do not consider that objection should be made on this
account. It is to be further noted that the company shows, on the map of its line
of route in the third mile, a tract of 11.69 acres, for which no station plat is filed.
If this tract is located on public land, its occupation by the company is Lnauthorized and cannot be permitted.

Since the receipt of your office letter transmitting these plats, to
wit, on July 26, 1899,there was received at this Department a letter
from S. H. Graves, president of said Pacific and Arctic Railway and
Navigation Company, in which he states that he has received a copy

of your letter of the 18th instant, regarding these plats, and further
states:
I am leaving shortly for Alaska and will take up the matter of our terminals and
depot grounds with our people there, after which new plats will be prepare& for
filing. Meanwhile, I would be obliged if you would kindly advise me whether, in
view of the above facts, it will be satisfactory if we file the plats for our Skagnay
terminals as near the end of our track, and as nearly in one body as possible.

In view of this statement, to the effect that new plats will in all
probability be filed, final action upon te plats submitted will not at
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this time be taken, but, in view of the importance of the questions
presented, not covered by the regulations heretofore issued under this
act, and of the request for a ruling thereon, so that proper maps may
be filed for the protection of those interested in the building of railroads in Alaska, and the further fact that considerable time is necessary in the preparation and filing, after due survey of the lands, of
plats showing lands selected under the right of way act within the district of Alaska, it is deemed advisable, in returning these maps, to
consider the questions necessarily raised in determining whether they
can properly be approved under that act.
The second section of the said act of -May 14, 1898, provides:
rIhat the right of way through the lands of the Ijnited States in the district of

Alaska is hereby granted to any railroad company, duly organized under the laws
of any State or Territory or by the Congress of the United States, which may hereafter file for record with the Secretary of the Interior a copy of its articles of incorporation, and due proofs of its organization under the same, to the extent of one
hundred feet on each side of the center line of said road; also the right to take from
the lands of the United States adjacent to the line of said road, material, earth,
stone, and timber necessary for the construction of said railroad; also the right to
take for railroad uses, subject to the reservation of all nilnerals and coal therein,
public lands adjacent to said right of way for station bildings, depots, machine
shops, side tracks, turn-outs, water stations, and terminals, and other legitimate
railroad purposes, not to exceed in amount twenty acres for each station, to the
extent of one station for each ten miles of its road, excepting at terminals and junction points, which may include dditional forty acres, to lie limited o navigable
waters to eighty rods on the shore line, and with the right to se such additional
ground as may i the opinion of the Secretary of the Iterior be necessary where
there are heavy cuts or fills.

It will be observed that the grant, in addition to the right of way
fir "station buildings, depots, machine shops, side tracks, turn-outs,
water stations, and terminals, and other legitimate railroad purposes,"
has the limitation that it shall not "exceed in amount twenty acres for
each station, to the extent of one station for each ten miles of its road."
Then follows au exception from this limitation as to terminals and
junction points, which, it is said, "may include additional forty acres."
In the opinion of the Department this is purely an exception from
tle limitation, and means only that at such stations as are also terminals or junction points (not to exceed one for each ten miles of road),

the grant may include additional forty acres-that is, additional to the
twenty acres-if necessary for the legitimate terminal or junction purposes of the road. The exception applies only to the quantity of lands
that may be taken at a station which is also a terminal or junction point,
and does not affect the stated limitation in any other way.
But one further question is suggested by these plats, namely, Can
the company select for terminal purposes separate tracts, near a terminus of the road, in the aggregate not exceeding the amount granted-

sixty acres?
While the act does not specifically require that the lands selected at

108

DECISIONS RELATING TO THE PUBLIC LANDS.

a terminal shall be in one compact body, yet, as a general rule, it would
seem that, where a sufficient quantity can be found in a compact body

for the necessary uses of the railroad, at or near its terminus, the same
should be taken in that form; but the selection of separate bodies, in
the aggregate not exceeding the limits of the grant, will be permitted
where the necessity therefor is made to appear, the approval resting
largely in the discretion of the Secretary of,the Interior.
The maps forwarded with your office letter of July 18, 1899,.and the
papers subsequently transmitted in relation thereto,, are herewith
returned to await the further action of the company in the matter of
making new selections, as indicated in the letter from the president of
the company.

You will advise him fully of the views herein expressed.

OKLAHOMA LANDS-SECOND ENTRY-SECTION 13, ACT OF MARCH 2,1889.
WALTON

ET AL. V. MONAHAN

(ON REVIEW).

One who has abandoned all claim under a former entry is not disqualified as a settler, claiming the right of second entry under section 13, act of March 2, 1889,
25 Stat., 980, by the fact that the first entry had not been canceled-of record at
the date of his settlement.
Section 10, act of March 3,1893, makes the provisions of said section 13 applicable
to the lands in the Cherokee Outlet, not only as to the manner of opening said
lands, but also as to the qualifications of claimants therefor.
The case of Newbanks v. Thompson, 22 L. D., 490, overruled.

Acting Secretary Ryan to the Commissioner of the General Land Office,
(C. J. G.)
(W. V. D.)
August 18, 1899.
Motions have been filed by Simeon L. McQuiston and Michael J.

Monahan, parties to the above entitled case, for review of departmental
decision of Jane 1, 1899 (28 L. D., 449), involving lots 1, 2, 3 and 4 and
N. NE. J, Sec. 32, T. 26 N., R. 3 E., Perry, Oklahoma, land district.

In said decision the Department affirmed the
holding Monahan's homestead entry for the
October 23, 1893,subject to the superior rights
Benjamin F. Walton. The last named persons

action of your officein
land described, made
of Burned Helda and
made the race into the

Cherokee Outlet, September 16, 1893. from the Chilocco Indian school

reservation which fact the Department subsequently held did not of
itself disqualify them from making settlement and entry. McQuiston
did not settle on the land until September 23, 1893, and in addition to
this testified that he made such settlement with the understanding that
if those who made the race from the Chilocco reservation

did so

"legally" he would vacate the land. It was therefore held that his
claim also was defeated by the prior settlements of Helda and Walton-.
As to the facts of this case,' as above set forth, there was very little
controversy, the concurring decisions below finding that ielda and
Walton were prior settlers and had since complied with the law. It
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was alleged, however, that these parties were disqualified from making
entry, the former by premature entry into the Territory and the latter
by reason of a prior entry of record. Both, motions for review, which
will be considered together, are practically confined to a reiteration of
Walton's disqualification. McQuiston again alleges Helda's disqualification for the reason above stated, but the Department finds no sufficient reason to give further consideration to that feature of the case.
Monahan stands on his entry alone and as that was made subsequently
to the settlement of lelda and Walton he can have no rights unless
the contention as to the disqualification of Helda and Walton be
sustained.
In their appeals Monahan and McQuiston alleged that Walton was
disqualified under the circumstances from making "entry," thereby fob
lowing the language of the special act of March 2, 1889, and the decision complained of was made responsive to such allegation. In their
motions for review the word 'settlement"

is employed instead.

The

distinction, if any, however, is not regarded as important. There
being two modes whereby claims may be initiated under the homestead
law, that is, by settlement or by entry, and Walton having made settlement, is also entitled to make entry if he was qualified to make such
settlement.
The record shows that Walton made an entry April 21, 1887, at
Lamar land office,Colorado. This entry was of record at the time he
settled upon the land in controversy and remained so until May 14,.
1897. The Departinent held in the decision complained of that Walton
was not disqualified by this circumstance from making a second entry:
under section 13 of the act of March 2, 1889 (25 Stat., 980, 1005), as it

was shown that he had, for satisfactory reasons stated by him, wholly
abandoned the Colorado land in August, 1887.
Section 13 of the act of March 2, 1889, supra, is special legislation
relating to the opening to settlement and entry of the Seminole lands
in Oklahoma.

The first proviso of said section is as follows:

That ally person who having attempted to, but for any cause, failed to secure a
title in fee to a homestead under existing law, or who made entry under what is
known as the commuted provision of the homestead law, sall be qualified to make
a homestead entry upon said: lands.

Said act authorizes the two. classes of persons therein described to
-make second entry, and, in the absence of anything to the contrary, the
reasonable implication is that such persons may-also make settlement
with a view to such entry.

The only distinction in Walton's case from

-certain others where second entries have been allowed, is that his origi.nal entry was not actually canceled at the date of his settlement on the
land in question. It is not believed, under the circumstances of
the case, that the distinction is of sufficient force to materially affect
-the rights of Walton.
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In the case of Smith et al. v. Taylor (23 L. D., 440), it was held
:(syllabus):
A homestead settlement, made by one who has at such time an existing homestead
entry for another tract, must be held valid where the settler is entitled to make a
second entry; and a second entry based on such settlement, and allowed prior to
the actual cancellation of the first, though irregular, may stand.

The land involved was in the Cherokee Outlet as in this case. It
appears that Taylor made entry for said land on the day of opening.
He was contested by Smith and one Maupin on the ground of prior
settlement, the latter subsequently filing a supplementary affidavit
alleging that Taylor had an entry of record;, for another tract, at
Guthrie, Oklahoma, land office,at the time he made entry of the said
involved land. After finding that Taylor was first to arrive on the
land the Department concluded as follows:
Unless the first entry made by Taylor disqualified him for making settlement on
said tract his settlement was prior to that of either Smith or Maupin.
e was first
on the land and first laid claim thereto in the manner recognized and approved by
the custom in Oklahoma Territory, and warranted by the law, and has shown full
compliance withthe law in the matters of residence and cultivation since. It must
be conceded that his second entry, while the first was yet uncanceled-and perhaps
his settlement also for the same reason-was irregular. But were both settlement
and entry, or either of them nullities-absolutely void-on that accountl The
Department does not so hold in view of all the circumstances of the case, Judgment of cancellation on the ground already indicated had been entered by the
Department against his first entry February 24, 1893 (262 . and R., 359). This
judgment would have been executed by the cancellation of the entry upon the
records, but for Taylor's motion for review which only suspended its operation.
The testimony shows that subsequent to the filing of such motion, Taylor manifested
an intention to accept and acquiesce in said judgment. In his homestead affidavit
filed September 16, 1893, he swears that his application for the tract in contest " is
honestly and in good faith made for the purpose of actual settlement and cultivation . . . and in good faith to obtain a home for myself." This is only consistent
with the view that he regarded his former entry as lost to him and to all intents and
purposes the same as if then already canceled.
His first entry was defeated through no fault of his, but by reason of a superior
right in another to the land covered thereby. It is well settled doctrine that
he did not therefore' lose his homestead right. The Department has frequently
upheld the right to make a second entry in cases where the equities were, to say the
least, no stronger than in this case (James M: Frost et al., and ases cited therein,
18 L. D., 15). If the right to make a second entry were not lost to Taylor he certainly was not disqualified to make settlement on the tact.
His settlement being
valid and prior to the alleged settlements of Smith and Maupin, his right to the
tract in controversy must be held superior to their claims. So far as they are concerned, standing upon his settlement alone, he must prevail. The irregularity of
his second entry would not defeat his superior right as a settler. If that entry
should be canceled for such irregularity it would be without prejudice to his right
to make again entry for the same tract. Cancellation under these conditions would
be a vain act.

A distinction between that case and the one being considered is that
there had been a judgment of cancellation entered against Taylor's first
entry, but the same had not been executed at the date of his settlement
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or when his second entry was allowed. This is the only distinction
worth considering. Otherwise there is a marked similarity in the facts
in the two cases. Walton had not made second entry, and therefore
no irregularity in that respect had been committed in his case. The
only other mode of initiating a claim under the act was by settlement
which he made, and this may in a measure be accepted as evidence that
"he regarded his former entry as lost to him and to all intents and purposes the same as if then already canceled." ile not only alleges that
he abandoned the land embraced in his entry but said entry has for
years been subject to cancellation on the ground of such abandonment,
and would have been-defeated upon contest based pon such charge.
The distinction referred to is not regarded as sufficiently material to prevent the Smith-Taylor case from controlling the one under consideration.
One of the contentions in the motions for review is that it was " error

to hold that Walton had not, in any bone fide manner, 'attempted to
secure title to a homestead under existing law,' as to his entry in the
Lamar, Colo., district, and, for this reason, was not within the terms of
section 13 of the act of March 2, 1889."

In the case of Miller v. Craig (15 L. D., 154),it is held (syllabus):
Failure to secnre title under the first homestead entry on account of bad. faith or
non-compliance with law does not defeat the right to a second entry under the act
of March 3, 1889.

That case is one coming under the general act relative to second
entries (25 Stat., 854),but'the principle announced therein is believed
to be applicable to cases coming under the special act under cons deration, and this reference to said case is therefore a sufficient answer to
the contention made.
It is likewise contended that the holding of the Department in the
decision complained of is in conflict with the decision in the case of
Newbanks v. Thompson (22 L. D., 490), wherein it was held (syllabus):
The right to make a second homestead entry under section 2, act of March 2,1889,
can not be invoked for the protection of a settler who at the time of his settlement
has an entry of record for another tract.

That case is also one that came under the general 'act, but in so far
as the principles announced therein are in conflict with the principles
announced in this case, the same will not, for the reasons stated herein,
be followed.
Error is also alleged in applying section 13 of the act of March 2, 1889,to lands in
the Cherokee Outlet, so far as the qualification of claimants are concerned, Sec. 10
of the act of March 3, 1893 (27 Stat., 62), making said act of March 2, 1889,applicable to said Outlet only as to the maner of openingthe lands to settlement and
entry etc.

Said section 10 makes section 13 of the act of March 2, 1889, appli-

cable to the Cherokee Outlet, in the following language:
The President of the United States is hereby authorized, at any time within six
months after the approval of this act and the acceptance of the same by the Chero-
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kee nation as herein provided, by proclamation, to open to settlement any or all of
the lands not allotted or reserved, in the manner provided in section thirteen of the
act of Congress approved March second, eighteen hundred and eighty-nine, entitled
{AnAct making appropriations for the current and contingent expenses of the Indian
Department and for fulfilling treaty stipulations with various Indian tribes, for the
year ending June thirtieth, eighteen hundred and ninety, and for other purposes.'

A fair construction of the language quoted is, that it was intended
thereby to make applicable the provisions of said section 13,in the disposal of lands in the Cherokee Outlet, not only as to the manner of
opening said lands to settlement and entry, but also as to the qualifications of claimants. This is the interpretation put upon said section
10 in the proclamation of the President issued in pursuance thereof, as
well as in the rules and regulations prescribed by the Secretary of the
Interior and incorporated in said proclamation.
242.

17 L. D., 230, 234 and

The motions for review are hereby denied.
MCDONALD ET AL.

. HARTMAN ET AL.

Motion for re-review of departmental

decision of August 2, 1898, 27

L. D., 290, denied August 21, 1899, by Acting Secretary Ryan.

See

also 27 L. D., 580.
RIGHT OF WAY-RESERVOIR SITES-3AP

OF LOCATION.

BATTLEMENT REsERVOIR COMPANY.
The provision contained in the act of March 3, 1891,requiring a map of location to
be filed within twelve months after the location of a canal, ditch or reservoir,
if upon surveyed lands, or within twelve months after survey, if upon unsurveyed lands, is directory, with respect to the time so fixed, and not mandatory.
The case of Milwaukee, Lake Shore and Western Ry. Co., 12 L. D., 79, overruled.

Acting Secretary Byan to the Commissioner of the General Land Office,

-(W. V. 1).)

August 21, 1899.

(E. F. B.)

By your officedecision of June 25, 1897,the application of the Battlement Reservoir Company for right of way or sites for five reservoirs

in township 8 south, ranges 94 ad 95 west, Glenwood Springs, Colorado, land district, presented under sections 18 and 21, iclusive, of the
act of March 3, 1891 (26 Stat., 1095), was rejected for the reason that
the map of such right of way or sites was not filed in the local land

office within the period of twelve months after the location thereof, as
prescribed in section 19 of said act.

The sites for the reservoirs were

located September 9, 1895, but the map of location was not filed in the
local office until March 30 1897.

The provision of the statute requiring the map to be filed within
twelve months after the location of the canal, ditch or reservoir,,if.
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upon surveyed lands, and within twelve months after the survey by
the United States if upon nsnrveyed lands, is not mandatory or
imperative, as held by your office. No penalty is fixed for not filing it

within that time; there is no prohibition against filing it at a later
time; and it is upon its approval.by the Secretary of the Interior and
not before, that "the same shall be noted upon the plats in said office
(local land office),and thereafter all such lands over which such rights
of way shall pass shall be disposed of subject to such right of way."
Under these circumstances no possible ijury can result to rights
intervening between the expiration of the prescribed period of twelve
months and the time of actually filing the map.
Considering the act in its entirety, the Department is of the opinion
that the provision fixing the time for the filing of the map is directory
and not mandatory.
The general act of March 3, 1875 (18 tat., 482) granting rights of
way through the public lands to railroad companies contains the same
provision respecting the filing of a map of location, and in the case of
Milwaukee, Lake Shore and Western RWyCo. (12 L. D., 79), it was held

that a map filed after the expiration of the prescribed period of twelve
months can not be approved by the Secretary of the Interior. The.
decision does not contain any discussion of the question or disclose the
reason forts adoption. It does not seem to be well grounded and is
overruled.
Five years have not elapsed since the location of the Battlement
company's reservoirs and hence no question is presented respecting
that provision in section 20, of said act of 1891, which provides for a
forfeiture of the rights granted if the canal, ditch or reservoir be not
completed within five years after location.
The decision of your office is reversed.

Theapplication, map and accompanying papers, are herewith returned
to your office for appropriate action.

HERWIG

V. COOPER.

Motion for review of departmental decision of June 6, 1899, 28 L. D.,
28 L. D., 482, denied by Acting Secretary Ryan, August 21, 1899.
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MINflG CLAIM-E-TRY-APPLICAION-ADS TERSE PROCEEDINGS.
MORGAN ET AL, V. ANTLERS-PARB:-REGENT
o.

CONSOLIDATED MINING

An application for patent under the mining laws for land embraced in an existing
mineral entry should not be accepted or entertained.
Proceedings in the form of an adverse suit, instituted by one holding under an existing mineral entry, as against a subsequent mineral application erroneously
accepted and entertained by the local office, do not constitute a recognition of
the validity or regularity of. such application, or have the effect of divesting,
waiving or suspending rights acquired under the entry.

Acthig Secretary Ryan to, the Commissioner of the Generl Land Ofce,
(W. V. D.)
A'ugust 21, 1899.
John G. Morgan and P. T. Moran have appealed from the decision of

your office of April 23, 1898, dismissing their protest against the issuance of patent upon mineral entry No. 329, Del Norte Colorado, land
district, made March 21, 1894,-by the Park-Regent Consolidated Mining

Company and embracing the True Friend, Best Friend, Extension No.
1 and :xtension

No. 2 lode mining claims, survey No. 8046.

It appears that the Park-Regent company filed its application for
patent for said claims in the local office February 18, 1893, and that

notice thereof was duly given. In response to this notice Morgan and
Moran, the appellants, filed in the local officeail adverse claim asserting that they had a prior and superior right of possession to a portion
'of the ground embraced in the Park-Regent claims alleged to be in
conflict with the Treasure Vault lode mining claim owned by Morgan

and Morani. A suit brought in a court of competent jurisdiction in
support of this adverse claim was dismissed upon stipulation of the
parties, and the Park-Regent company then (March 21, 18J4) made
entry of its said claims and the usual receiver's receipt was issued to it.
The Antlers-Park-Regent Consolidated Mining Company, the appellee,
claims under a conveyauce from the Park-Regent company.
October 28, 1897, Morgan and Moran filed in the local office an appli-

cation for patent for the Treasure Vault lode mining claim, including
the conflict with the Park-Regent claims embraced in the Park-Regent
entry. During the period of publication of notice of this application
the Antlers Park-Regent

Company filed -in the local office a so-called

adverse claim, setting forth the claim of that company to the area in
confiict, and the entry and final receipt theretofore obtained by the
Park-Regent company upon its application for patent. The AntlersPark-Regent Company then commenced suit in a local court in support
of its so-called adverse claim, but wthat, if any, proceedings have been
had in that suit does not appear.
March 4, 1898, Morgan and Moran filed in the local office a protest

against the issuance of patent ul)on the Parik-Regent entry and your
office ascertainiilg, in the course of the consideration of this protest,
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that Morgan and Moran's application for patent for the Treasure Vault
lode milling claim included the area in conflict with the Park-Regent
claims embraced in the subsisting entry of the Park-Regent company,
held, in the decision under review, that an application for patent under
the mining laws for land embraced in an existing mineral entry should
not be accepted or entertained; that the local officers should not have
accepted or entertained the application of Morgan and Moran; covering the conflict included in the Park-Regent entry; that this application should be canceled as to that conflict; that the Autlers-ParkRegent company was fully protected by the proceedings had upon the
prior application of the Park-Regent company and the entry and
receiver's receipt obtained by it; and that the precautionary measures
taken by the Antlers-Park-Regent company in filing, and bringing suit
in support of, its so-called adverse claim against the application of
Morgan and Moran, so erroneously accepted and entertained by the
local- officers, do not constitute a recognition of the validity or regularity of that application and do not have the effect of divesting, waiving or suspending the company's rights under the Park-Regent entry.
It was also held by your office in its said decision that the grounds
of said protest, none of which were based upon the application of Morgan and Moran, or the pendency of the so-called adverse suit of the
Antlers-Park-Regent company, were without merit and vexatious and
that the protest should be dismissed.
In the assignments of error upon their appeal Morgan and Moran
questioned each of these rulings, but they have not filed any brief or
submitted any argument in support of their contention.
A consideration of sections 2325 and 2326 of the Revised Statutes,
and an examination of the protest filed by Morgan ad Moran, show
that the decision of your office is correct, and it is accordingly affirmed.
RAILROAD GRANTS-CONFLICTING LIMITS-SETTLEMENT
LAMETTERY ET AL. V. ST. PAUL,

CLAIM.

MINNEAPOLIS AND MANITOBA

Ry. Co.
Lands within the indemnity limits of the Northern Pacific, and the primary limits
of the grant of March 3, 1871,for the St. Vincent extension of the St. Paul, Minneapolis and Manitoba railway, and not included within the withdrawal on the
general route of the Northern Pacific, passed under said grant of 1871.
The cultivation of a tract by one not entitled at such time to initiate a claim thereto
*doesnot constitute such person an "'actual settler," within the meaning of the
act of June 2, 1874.

ACting Secretary Byan to the Commissionerof the General Land Office,
(IV. V. D.)
A ugmt U2, 1899.
(F. W. C.)
With your office letter of November 10, 1897,. were transmitted
appeals by Louis Liametteryand seventeen others from the action taken

'
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in your office decision of January 27,1897, rejecting their several applications to make entry of portions of odd-numbered sections within the
limits of the grant to aid in the construction of the St. Vincent Extension of the t. Paul, Minneapolis and Manitoba, railway, for conflict
with said grant.
The grant to aid in the construction of said road was made by the
act of March 3, 1871 (16 Stat., 588),and the road was definitely located
December

19, 1871.

The tracts applied for are also within the thirty-mile or first indemnity belt of the grant made by the act of July 2, 1864 (13 Stat., 365),
to aid in the construction of the Northern Pacific railroad. They were
not included, owever, in the withdrawals made upon the maps of
general route filed by said Northern Pacific Railroad Companyin 1870.
Applications to select these lands as indemnity on account of the
Northern Pacific grant were filed in the local office April 27, 1892, but

were rejected for conflict with the grant to aid in the construction of
the St. Vincent Extension of the Manitoba railway; from which action
the Northern Pacific Railroad Company appealed.
The several applicants under the settlement laws tendered their
applications during the years 1894and 1895,but they were all, excepting the application of John Turczin, tendered June 14, 1894,to make
homestead entry of the N.

t

of the NW. - of Sec. 33, T. 131 N., R. 39

W., St. Cloud land district, Minnesota, rejected for conflict with the St.
Vincent grant; and each of the several applicants appealed from the
rejection of his application the conflict with the railroad grant. In the
case of Turezin the local officers recommended that his application be
accepted, holding that the land applied for was excepted from the
grant to the Manitoba company under the provisions of the act of June
22, 1874,by reason of the settlement of one John Mourch, and that there
was no selection, so far as their record shows, on account of the Northern
Pacific grant. From said decision appeal was filed on behalf of the
Northern Pacific Railroad Company.
The appeals on behalf of the Northern Pacific Railroad Company
and the several applicants under the settlement laws were together
considered in your office decision of January 27, 1897,in which the
rejection of the tendered application to select the lands on account of
the Northern Pacific grant was affirmed; the rejection of the several
applications under the settlement laws was also affirmed, and it was
held that all of the lands involved, being free from claim at the date of
the definite location of the St. Vincent Extension of the Manitoba
railway, passed to that company under the grant made by the act of
March 3, 1871, suypra.

:From said decision the Northern Pacific Railroad Company failed to
appeal.
In the several appeals filed by the applicants under the settlement
laws, however, it is urged that the right of selection under the North-
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ern Pacific grant, to supply deficiencies in that grant, is superior to the
grant made by the act of March 3, 1871,supra, to aid in the construction of the St. Vincent Extension of the Manitoba railway, and served
to except. the lands from the operation of the last-mentioned grant;
that the matter is therefore one solely between the applicants and the
Northern Pacific Railroad Company, and as the several settlement
claims antedatethetender of an application to select on account of the
Northern Pacific grant, that their settlement rights are superior to any
claim made under that grant, and as a consequence their applications
were improperly rejected.
These lands were not withdrawn on account of the Northern Pacific
grant prior to the definite location of the St. Vincent Extension, and the
Northern Pacific Railroad is not here asserting any right to them.
Further, this Department has repeatedly ruled that the lands falling
outside of the limits of the withdrawal on the general route of the
Northern Pacific, and within the primary limits of the grant of 1871,
to aid in the construction of the St. Vincent Extension of the St. Paul,
Minneapolis and Manitoba railway, passed under the last-mentioned
grant. (Grunewald et at. v. Northern Pacific R. R. Co. et al., 24 L. D.,
195; Northern Pacifice R. R. Co. v. St. P., M. & M. Ry.. Co., 27 L. D., 674.)

In several of the appeals it is alleged that the records of the General
Land Office show that the Manitoba Railway Company has already
received patents for more lands than it is entitled to under the grant
in question.

No decision or report from your office is referred to as

evidencing this condition. Further, as these lands are within the primary limits of the grant, if of the character granted they passed to
the company upon the definite location of its line of road, and if there
is an excess it must be on account of the patenting of lands within the
indemnity limits in excess of those lost to the grant within its primary limits. This could not affect the correctness of the action of your
office in rejecting the applications under considerations; which action
is hereby affirmed.
This disposes of all of the appeals except the appeal filed on behalf of
John Turezin.

As before stated, his application was filed June 14, 1894.

In support thereof affidavits were filed to the effect that one ohn
Mourch settled upon the tract applied for in 1872; that he continued
to occupy and improve the tract until 1886, when he sold his improvement& to one August Johnson, who occupied and improved the tract
until 1892, when he in turn sold to Turezin for $550; that Turezin

has since continuously resided upon the land and has increased the
improvements thereon to the value of about $1000.
Upon said allegations a hearing was ordered, after due notice to the
Manitoba and the Northern Pacific railroad companies, and upon the
testimony adduced the local officers found in favor of Turezin, as before

stated; from which the Manitoba railroad company failed to appeal.
In your office decision of January 27, 1897, the decision of the local
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officers was reversed, without special consideration of the application
by Turezin, it being treated collectively with the other seventeen
applications before referred to.
The local officers found that this tract, namely the N. i of the NW. 1
of Sec. 33, T. 131 N., R. 39 W., came within the provisions of the act

of June 22, 1874 (S Stat., 203), and was therefore excepted from the
Manitoba grant.
The first section of said act of June 22, 1874,extends the time for
building the railroad upon the following conditions:
That all rights of actual settlers and their grantees who have heretofore in good
faith entered upon and actually resided on any of said lands prior to the passage of
this'act, or who otherwise have legal rights in any of such lands shall be saved and
secured to such settlers or such other persons in all respects the same as if said lands
had never been granted to aid in the construction of the said lines of railroad.

It is claimed that John Mourch was an actual settler upon this land
June 22, 1874, and as the present applicant is one of his grantees, he
is entitled to complete entry of this land as though it had never been
granted.
An examination of the record made on Tareziu's homestead application shows that John Aourcb, in the year 1872,settled upon the N. i
of the NE. I of Sec.,32, same township and range, being an adjoining
tract to that here in question. For the said tract in section 32 Mourch
made homestead entry April 24, 1873, upon which he made final proof

and certificate issued January 27, 1880. At the time of making said
entry the limit of a claim under the homestead law was eighty acres,
within railroad linits, and it was not until 1879 that Mourch would
have become entitled to an additional homestead right. As shown, he
lived upon the even-numbered section, and his claim to the tract here,
under consideration consisted in the extension of his enltivation across
the section line and including part of this tract. This evidence falls
short of showing Mourch to have been an actual settler upon the land
in question within the meaning of the act of June 22, 1874. He (lid
not have at that date, and could not have initiated, a claim to the land
in question while holding his homestead entry upon the even-numbered
section.

Your office decision, in so far as it rejects Tarezin's application,is
therefore affirmed.

This disposes of all the appeals filed, and the papers in the case are
herewith returned.
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LANDS-CITIPPEWVA PINE LANDS-ALLOTMAENT.

NELLIE LDICK

ET AL.

The provisions of the act of January 14,1889, with respect to the disposition of the
ceded Chippewa lands, do not contemplate the allotment of lands that have been
duly classified as "1pine lands" in accordance with the terms of said act.

Acting Secretary Ryan to the Commissionerof Indian Afflairs, August
(W. v. D.)
22, 1899.
(W. C. P.)
Mrs. Nellie Lydick, claiming to be a member of Chippewa nation
of Indians, applied to the Chippewat commissioner for allotments of

land for herself and four minor children on the ChippeNa reservation in Minnesota, under the provisions of the act of January 14, 1889
(25 Stat., 642). This application was rejected by the said commissioner
for the reason that there is nothing in the application, or with it to show that the
applicant Lydick or her children have ever resided upon the Chippewa reservation
wher8 their application is made to secure allotment of land.

From this action the plaintiff filed an appeal to your office, and by
your office letter of May 20, 1899,you transmitted all the papers in the
case "for an official decision of the Department upon the appeal of
Mrs. Lydick front said rulings of the (Thippewacommission," but you
do not express any opinion as to the merits of the case.
Under date of September 10, 1898, Mrs. Lydick presented to the
Chippewa commissioner an application for allotments for herself and
children, as follows:
As a member of the White Oak Point band of Chippewas of the Mississippi I have
the honor to make application for allotments of land on the Mississippi ceded lands
as follows: For myself, Nellie Lydick, the east of NE. Sec. 16, T. 145, R. 31.
For my children as follows:
Charles Lydick, the W. of the NW. i Sec. 15, T. 145, R. 31.
I-Henry Lydick, The IV.i of NE. i Sec. 16, T. 145, R. 31.
Ruth Lydiok, The E. j of NW.4- See. 16, T. 145, R. 31.
James Lydick, The E.+ of NWIV.+Sec. 15, T. 145, R. 31..

This application was rejected September 10, 1898, as follows:
The within application is refused on the grounds that the applicant as a member
of the White Oak Point band of Chippewas did not make settlement on said land in
time-i. e., prior to January 14, 1889,and for the frther reason that schedules of
allotments on the Chippewa reservation are made up and members of said White
Oak band may now get land for their allotments on White Earth reservation.

Afterwards Mrs. Lydick presented another or supplemental applica
tion dated. October 12, 1898,for the same lands and filed with it her
sworn statement dated November 7, 1898,in which she sets forth that
she is a member of the White Oak Point or Mississippi river band of

Indians; that she was born " at White Oak Point on said reservation"
(the name of the reservation is not given, but it is reasonably certain
that the Chippewvareservation, and not the White Oak Point reservation, was theone intended, although the Chippewa commissioner
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seems to have understood it otherwise), twenty-eight years before, and
has always claimed said reservation as her place of residence; that she
was an actual resident of said reservation January 14, 1889,and was
enrolled at the census taken at that time; that she was married in the
spring of 1888and her children have received payments as members of
"said. band residing ol the Mississippi river ill Minnesota," and that
she has always been regarded as a member of said band.
With

this application

is also the affidavit of Ni-ga-no-de-qua, or

I3etsey Smith, who says she is a member of the Mississippi river band
of Chippewa Indians; that she knows Nellie Lydick and has known

her all her life; that she belongs to the same band as affiant and has
always lived on the reservation: that White Oak Point is a point of
land on the Mississippi river made by the river and White Oak lake,
and that at the time of Nellie Lydick's birth a large number of Indians
lived there.
This application was rejected by the Ohippewacommissioner November 17, 1898,
for the reason that there is nothing in the application, or with it to show that the
applicant Lydick or her children have ever resided upon the Chippewa reservation
where their application is made to secure allotment of lands.

In this decision it is said that if the applicant were born on White
Oak Point reservation and her claimed residence were established it
might warrant the commission in granting allotments on White Oak
Point reservation "instead of on White Earth reservation as was supposed to be the desire of applicant last winter when allotments were
made to the White Oak Point baud," but would seem to bar the allotient on the Chippewa reservation as now asked for.
Afterwards the applicant filed another verified statement and other
affidavits in support of her application. In this statement she asserts
that her former statement was misunderstood; that she was mistaken
as to the place where she was born, being at that time on the Chippewa
reservation; that she supposed the commissionerupon her application
being made would proceed to ascertain all the facts relative to her
rights, and being mistaken i these things she asks to be allowed to
submit a statement, as follows:
Ist. I stated in my said application that I was born at White Oak Point on said
reservation about tenty-eight years ago.
At the time I made said statement I supposed that Wbite Oak Point was- on the
general Chippewa reservation twenty-eight years ago but I have been informed since
I made that statement that White Oak Point was not on any reservation twentyeight years ago. I have been informed that at that time White Oak Point was U.
S. pblie lands and not within the limits of the reservation. That afterward and
in 1873the President of the U. S. by an order made White Oak Point a reservation
calling it "W
White Oak Point Indian reservation."
2nd, At the time I made my statement I did not know of the fact that White Oak
Point was a separate Indian reservation; I supposed it was a part of the general
Chippewa reservation in Minnesota. Upon investigation I find that at IYhite Oak
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Point, and including it, there is a small reservation, about two or three miles square
or nearly so, which is a part of the Chippewa Indian reservations of Minn.
3rd. I also find that at the census of 1889the Indians who were then living at said
White Oak Point, or who belonged to the band then living there were designated as
" The White Oak Point or Mississippi band of Indians of the Chippewas in Minnesota." At the tine of the census many of these Indians were not actually at White
Oak Point; some of them were miles away along the Mississippi river. But they
were enumerated and designated as menbers of that band, no matter at what particular place they then were.,
At the time of the census I was married and was then with my husband below
White Oak Point perhaps twenty-five miles by the river. My husband was working
there during the winter of 1889and 1890and I was there just for the winte with him.
Within a few miles of where I was, and also where I was at that time, there were a
great number of the same band of Indians all of whom were enumerated at that
census and designated as members of the White Oak Point of Mississippi river band.
Some of this band of Indians were then living at Polkegema lake in Itasca county,
Minn., but they were all called members of the band of Indians.
4th. Upon reading the decision of the Hon. U. S. Chippewa commission upon my
said application I find that said commission interprets, or understands, my said
statement accompanying my application to say that I have always resided upon the
a White Oak Point Indian reservation." That my said children vere born and have
a]ways resided upon said White Oak Point Indian reservation.
As I have stated I did not then know that there was a White Oak Point reservation, I supposed White Oak Point to be upon the general Chippewa reservation. In
each and all reference I made in my said statement to the Indian reservation I
referred-to and meant the general Chippewa Indian reservation in Minnesota. I
never once mentioned or spoke of the White Oak Point reservation. I did not say
or intend to be understood as saying that I have always resided at White Oak Point.
I did not say and I did not intend to be understood as saying that my children were
born and always resided at White Oak Point. Such statements would not be true.
I was born at White Oak Point and have always claimed the general Chippeva
reservation as my place of residence. I a a member of the White Oak Point or
Mississippi river Banedof the Chippeva Indians. I never considered that my place
of residence on said general reservation was confined to White Oak Point. - There
is not land enough on the reservation designated " White Oak Point reservation" to
give each Indian of the White Oak Point band eigt acres of land. Not one of that
band ever supposed that he was limited to White Oak Point in the selection of his
allotment, Members of this band have been selecting and receiving allotments of
land along the Mississippi river at places quite distant fron White Oak Point.
The Hon. Commissioner states in his decision that he decides against me on the
ground, among other things, that my application does not show that I am a resident
of the particular land sought to be allotted. This is true; my application did not
state that I was an actual resident upon the particular descriptions of land I then
sought, and now seek, to have allotted to ne. All I attempted to state in my said
application was that I have always been a resident of the Chippewa reservation in
Minnesota, on the Mississippi river.
At the time I made my statement I supposed that the Hon. U. S. Chippewa Conmission would investigate and find just where had resided on said reservation and
where l was then residing on said reservation. I did not think the Hon. Conmission
would confine itself to my statement. I still think the on. Commission should
look into the facts, rights and equities of my case and my application regardless of
any omission or blunder I may have made in the same. I am a ward of the U. S. government and the Hon. Chippewa Commission is an officeand instrumentality of said
government having for its immediate purpose and object the charge of said ward.
That being true the comnission should not pit itself against me any more than for
me but should examine and act upon my rights fairly and impartially.
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With this she submitted affidavits of persons who claim to know the

land and to have examined each subdivision and to be able to estimate
the quantity and value of the timber thereon. These affidavits describe
the improvements of Mrs. Lydick and the tracts upon which affiants
found pine timber, and give afflants' opinion as to the amount and
value of the pine upon each tract.:
The Chippewacommissioneragain denied the application, saying:
Nellie Lydick the applicant was not found residing on either the Chippewa or
White Oak Point reservations, and was understood to desire to take her allotments
on the White Earth reservation, the allotment on the Cippewa and White Oak
Point reservations was completed, the schedules made up Angust 1st, 1898, and
dn]y forwarded to the Hon. Commissioner of Indian Affairs.
The applicant from her statement, first made settlement upon the land applied forSeptember 1st, 1898. This was after the allotment on the before mentioned reservations had been completed and the schedules made up, removals provided for by the
act of 1889having long before been effected, and instructions from the Hon. Commissioner of Indian Affairs to that effect were sent to this office as long ago as
December 11, 1896 (Land 45590). There is nothing to show that Nellie Lydick the
applicant ever resided upon the Chippewa reservation prior to September 1st, 1898,
only her claim that she was born at White Oak Point, which is not on the Chippewa
reservation, and had always claimed the general reservation as her residence. This
would hardly seem to meet the requirements of the act which says in effect, one may
take allotment on the reservation where he lives, at e tine of the re)eral herein
providedfor is efiecled.

The applicant appealed to your officealleging that the Chippewa commissionererred in not of his own motion ascertaining all the facts as to
her rights, asserting that upon the proofs submitted she is entitled to
the allotments asked, urging that she beinga ward of the United States
it was the duty of said commissioner to investigate her claim and after
ascertainin4 all the facts to render a decision, and requesting that if
she has omitted to state any matter or make any showing necessary for
an accurate and reliable understanding of her rights that a full and
complete investigation be made.
With the papers is a report of Special Agents Schwartz and Parke,
dated November 2, 1898, giving their opinion as to the character and
value of the land and stating that the Great Northern Railway runs
east and west through the land and since September 10, 1898,various
people had squatted along the right of way and on adjacent land,
making the town of Cass Lake, with about five hundred residents at
that tie; that the right of way was cleared before the Lydicks made
settlement; that they moved on the land September 1, 1898,and had
lived there continuously since; that at the date of settlement there
was the prospect of a town: building but there was no person living
there and no house. With this report the special agents submit the
affidavits of two parties as to the character of the land, the settlement
of the Lydicks thereon. and the improvements made by them and an
affidavit of Mrs. Lydick, dated November 3, 1898, i which she states

that sheis a member of "the White Oak Point Mississippi band of
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Chippewa Indians," and has been recognized as a member ever since
her birth; that in August, 1898, she with her husband and children
made settlement upon the tract or block of land described in her
application for allotments and has continued to reside there; that her
improvements, consisting of dwelling-house, stable, root house and
other out-houses and well, cost over one thousand dollars and were
paid for with her personal money; that all of said land is good farming land and at the date of her settlement and application fitted only
for farning purposes, and was uninhabited, unoccupied and free from
any claim excepting only the right of way for the Great Northern
Railway, and that there is no pine timber on said lands, except a small
bunch of "Norway" on the east side of the SE1 of the NWj of See. 15.
In submitting the matter you state that the annuity rolls show that
Mrs. Nellie Lydick has drawn pay with the White Oak Point band of
Chippewa Indians since 1889,that her children have also drawn pay
siice the date of their respective births, and that all allotments to the
White Oak Point and Sandy Lake bands of Ohippewa Indians, both
on the White Oak Poipt and Chippewa reservations were completed
prior to August 1, 1898, which was prior to Mrs. Lydick's first applica-

tion for these lands.
The act of January 14, 1889(25 L..D., 642),directed the appointment
of a commission to negotiate with the different bands or tribes of
Chippewa Indians in Minnesota for the cession of all their reservations
in Minnesota except the White Earth and Red Lake reservations.
It was provided that a censns should be taken of each tribe or band
and after that had been taken and the cession provided for had been
obtained, all the (Jhippewa Indians except those on Red Lake reservation should be removed to White Earth and allotted lands in severalty
in conformity with the act-of February 8, 1887 (24 Stat., 388), with the
following proviso:
That any ot the Indians residing on any of said reservations may, in his discretion, take his allotment in severalty under this act on the reservation where he lives
at the tie of the removal herein provided for is effected, instead of being removed
to ad taking such allotment on White Earth reservation.

The cessions were obtained and approved and the commissionentered
upon the task of persuading the Indians to remove to White Earth
reservation. This was prosecuted with varying success until January,
1895. The results were, however, unsatisfactory, and under date of
January 19,1895,your office,by direction of this Department, instructed
the commission to suspend the work of removals, but if in the course

of their work they should find an Indian willing to remove to report
the facts for the determination of your office. After that the commission's work was in the direction of making allotments to the individuals
of the various bands or tribes who had not been removed to White
Earth. This work Was completed as to the White Oak Point band in
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1898,the certificates of the commissionto the schedules prepared after
the completion of the work being dated August 1, 1898.

The act of January 14, 1889,further provided "that as soon as the
cession and relinquishment of said Indian title has been obtained and
approved," the ceded lands should be surveyed and an examination be
made to ascertain on which lots or tracts pine timber was standing or
growing.

The tracts upon which such timber was found were to be

termed "pine lands" and were to be appraised at their actual cash
value, not less than three dollars per thousand feet board measure, to
be approved by the Secretary of the Iterior. All other lands on said
reservations were to be termed " agricultural lands."
By section five of said act it was provided:
That after the survey, examination, and appraisals of said pine lands has been
fully completed they shall be proclaimed as in market and offered for sale.

They were to be sold in forty-acre parcels at not less than the
appraised value.
Section six provided:
That when any agricultural lauds on said reservation not allotted ander this act
nor reserved for the fture use of said Indians have been surveyed, the Secretary of
the Interior shall give thirty days' notice through at least one newspaper published
at Saint Paul and Crookston in the State of Minnesota, and at the expiration of
thirty days, the said agricultural lands so surveyed shall be disposed of by the
United States to actual settlers only under the provisions of the homestead law.

The difference in the wording of the provisions in respect to the different classes of lands is significant. As to the " agricultural lands "
only such as were not allotted or reserved were to be disposed of, while

the " pine lands," were to be sold after the completion of their survey,
examination and appraisal, which was to be accomplished " as soon as

the cession and relinquishment of said Indian title has been obtained
and approved," nothing being said as to allotments. This clearly indicates that the allotments were not to be made of pine lands.
In 1892the question as to the right of the Indians on White Earth
reservation to take "pine lands " in their allotments was raised. and
on October 4th of that year this Department held that such lands
should not be allotted.
This was also the view taken when the act in question was explained
to the Indians during the negotiations for the cession therein provided
for, and it was stated to them that the allotments would be made of
agricultural lands, as is shown by the report of the commissionfound
in executive document No. 247, House of Representatives,
Congress, First Session.

Fifty-fifth

The lands classed as "pine lands" are not subject to selection for
allotments.
The tracts in section fifteen included in Mrs. Lydick's application,
being the E. of the NW. j, selected for James Lydick, and the W.
of the NW. 1, selected for Charles Lydick, have been examined, pine
-

41i

DECISIONS RELATING TO THE PUBLIC LANDS.

125

timber has been found standing and growing thereon, this timber as
been estimated and appraised as to each forty-acre tract, and this
appraisal has been approved by the Secretary of the Interior. Thus
these tracts have been classified as "pine lands" by the agency and in
the manner provided for in said act of Congress. The reports of special
agents and the affidavits submitted by the applicant respecting the
character of the land do not overcome this classification..
The action of the Chippewa commissioner as to the selections for
James Lydick of the E. A of the NW. 1 of Sec. 15, and for Charles
Lydick of the W. i of the NW. l of said See. 15, is approved, and those

selections are hereby rejected.
The other tracts covered by Mrs. Lydick's application seem to have
been returned as "agricultural lands" and to have been subject to
selection for allotments.

The facts, have not, however, been sfficieftly

developed to justify a decision as to the right of Mrs. Lydick and her
children thereto. The facts as to her actual residence at and preceding the time allotments were made to the White Oak Point band,
ought to be easily ascertained.
The matter is returned that a further investigation may be made to
ascertain all the facts, after which you will again submit the matter
with your opinion as to her rights in the premises.

APPLICATION

TO ENTER-INDEMENITY
CLAIM.

SELECTION-SETTLEMTIENT

OLSON ET AL. V. HAGEMANN.
No rights are gained by the tender of an application to enter lands embraced within
a pending railroad indemnity selection, made under the rulings in force, nor by
an appeal from the rejection of such application.
Where a-order of the General Land Office cancelling a list of railroad indemnity
selections provides that no disposal of the lands shall be made until pending
applications therefor have been adjudicated, and a hearing is subsequently
directed as between said applicants, at which they appear, they will not be held
in default, as to the timely assertion of their settlement claims, on account of failure to make application to enter within three months after said cancellation.

Acting Secretary Ryan to the Commissionerof the General Land Office,
(W. V. D.)

August 24, 1899.

(F. W. C.)

Sophia Hagemann and Rheinhard Et. Schindeldecker have appealed
from your office decision of August 6, 1898, awarding to Stina Olson
the right to make entry of the NW. 4, Sec. 25, T. 128 N., . 47 W., St.
Cloud land district, Minnesota.
This tract is within the indemnity limits opposite the main line of the
St. Paul, Minneapolis and Manitoba Railway and was selected August
12, 1890,in lieu of lands lost along the St. Vincent Extension of said
railway.
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By your office decision of July 18, 1896, said-selection was beld for

cancellation, the basis assigned not being a sufficient one, and as no
appeal was taken therefrom by the railway company, the selection was
ordered canceled, together with other selections having a like status,
by your officedecision of October 23, 1896. In cancelling the selections

it was stated thatA large portion of these lands have been applied for by parties claiming them
under the settlement laws.
No disposal of these lands will be made until
the above claims have been adjudicated by this office.

It appears that at the date of the cancellation of the selection covering the tract in question, there were pending, on appeal from the action
of the local officers rejecting the same, applications by Hagemann,
Schindeldecker and Olson tendered at the following dates: Hagemaun,
January 6, 1896; Sehindeldecker, October 5, 1896; and Olson, October
10, 1896.

Following the cancellation of the railway selection, to wit, on November 28, 1896,your office directed the local officers to order a hearing in
order to determine the priority of right between the several applicants.
At the hearing ordered appearance was entered by all parties, but no
testimony appears to have been offeredon behalf of Hagemann. Upon
the conclusion of the hearing the local officers recommended that the
application by Sophia flagemann be accepted, as it was prior in time
to the applications of Schindeldecker and Olson, which recommendation was concurred in and the right of entry was awarded to Sophia
llagemann by your office decision of August 6, 1898, as before stated,

from which appeals were filed by both Schindeldeclier and Olson.
The question as to the effect of the presentation of an application to
enter land included in a pending selection made by the Manitoba railway company along its main line on account of losses along its St.

Vincent Extension branch, was fully considered in departmental decision of May 9, 1899, in the case of Faje

it. Mloe (28 L. D., 371).

Applying the ruling therein made to the facts shown by the record
under consideration, it mist be held that neither Hagemaun, Schindeldecker nor Olson gained any right by reason of the tender of their
several applications prior to the cancellation of the railroad selection,
.1or by their appeals from the rejection thereof. Te rejection of said
applications should have been affirmedby your office,and any applicant
still desiring to enter the land should have made application therefor
at the local office after the land was freed from the railroad selection
and subjected to homestead entry, and to fully protect the applicant
in any claimed rights by reason of his settlement upon the laud at the
time of cancellation the application should have been made within
three months after the cancellation, the time when the settlement
became effective.

In view, however, of the action taken by your office

and of the fact that these parties appeared at and articipated in the
hearing held in accordance with the directions given by your office,
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after the cancellation of the railroad selection, they will not be held in
default for failing to apply to enter the land within the prescribed time
after the cancellation.
From the record made it does not appear that Hagemann ever settled
upon or made any improvements upon the land in question, her claim
resting alone upon the tender of her application, as before stated, on
January 6, 1896,long prior to the cancellation of the railroad selection.
As she gained nothing by reason of said application, further consideration of her claim is unnecessary.
Schindeldecker and Olson each claim residence upon the land antedating the cancellation of the railroad selection. In the view entertained
by your office, namely, that rights were acquired by the tender of the
applications by the several parties prior to the cancellation of the railroad selection, it was not necessary to consider the record made at the
hearing in so far as it relates to the claims of Schindeldecker and Olson,
based upon settlement and residence on the land antedating the cancellation. That view being erroneous, the record is herewith returned
for your further consideration and decisionupon the relative rights of
Schinideldecker and Olson upon the showing made at said hearing.

SCHOOL GRANT-ADJ-USTMTENT-NDEIMNITY-CEIITIFICATIOYT.
BUTLER V. STATE OF

ALIFORNIA.

It is the number of townships, or fractional townships, within a State that determines the extent or measuire of the grant for school purposes; hence when it is
found that the State has received for each township the designated sections, or
an equal quantity in lien thereof, or for the fractional quantity due, no mere
irregularity in the matter of adjustment is material as between the State and
the United States.
By the certification of a school indemnity selection title passes to the State, and alt
order thereafter made, by the General Land Office, cancelling such certification
is without authority and void.

Acting Secretary Ryan to the Commissionerof the General Land Office,
(W. V. D.)

Auigust 24, 1899.

(E. F. B.)

This controversy involves the right to the NW. jNE. i.and E. s
NW. , Sec. 22, T. 10N., R. 7 W., M1.D. M., San Francisco, California,

which is claimed by the State of California under its application, Tiled
January 22, 1892, to select it as indemnity school land to compensate
the deficiency in section 16, T. 2 S., . 32 W., S. B. M., being part of

Santa Rosa Island, a confirmed Mexican grant. It-is also claimed by
John J. Butler under his application filed Alarch 20, 1897,to enter said
land as a homestead, which was rejected because of the pending State
selection, from which action le appealed.
In passing upon the. claims of said parties to the tracts in contro-

versy, your office, by decision of October 19, 1897, held the State's
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selection for cancellation upon the ground that it had theretofore
received by approved selections on account of said township, more
land than was necessary to compensate the deficiency, and the application of Butler to make homestead entry was allowed .
The State filed a motion for review, alleging error in said decision
and also upon the ground of newly discovered evidence, in this, that

upon a recent calculation by the surveyor general of California, based
on information obtained from the files of his office, it is shown that
sections 16 and 36, are entire sections of 640 acres each, existing in

place within the limits of the Mexican grant of Santa Rosa Island.
Your office, by decision of January 24, 1898, denied the motion and

the State has filed an appeal from said decisions of October 19, 1897,
and Jiinuary 24, 1898,and the question presented is whether the State
is entitled to any indemnity on account of its school grant for losses in
said township 2 ., 32 W., either to compensate for deficiency in said
township or in lieu of lands lost in place.

This township is within the limits of the Mexican grant of the island
of Santa Rosa, which was confirmed to Xl. C. de Jones, and the exterior

boundaries of which were thereafter surveyed and the survey approved
by the srveyor-general June 19, 1862. It was also approved by your
office October 3, 1871, in accordance with the act of July 1, 1864 (13
Stat., 332).

The grant to the State of California of the sixteenth and thirty-sixth
sections for school purposes, was made by the act of March 3, 1853 (10

Stat., 244), which authorized the selection of other lands agreeable to
the provisions of the act of May 20, 1826 (4 Stat., 179), where said sec-

tions were settled upon prior to survey, reserved for public uses or
taken by private claims. The right of the State to select lands for
school purposes in lieu of the sixteenth and thirty-sixth sections conferred by the aet of March 3, 1853,was construed by the sixth section
of the act of July 23, 1866 (14 Stat., 218), to extend to such sectionsas were settled upon prior to survey, reserved for public uses, covered by grants
made under Spanish or Mexican authority, or by other private claims, or where such
sections would be so covered if the lines of the public surveys were extended over
such lands, which shall be determined whenever township lines shall have been
extended over such land, and in case of Spanish or Mexican grants, when the final
survey of such grants shall have been made. The surveyor-general for the State of
California shall furnish the State authorities with lists of all such sections so covered,
as a basis of selection, such selections to be made from surveyed lands, and within
the same land district as the section for which the selection is made.

The territory- covered by the survey of the Santa Rosa private land
claim, as shown by the protraction of the township lines on the official
plat of survey, embraces eight fractional townships. May 22, 1872,the
surveyor-general of California, as required by the act of July 23, 1866,
certified to the State of California, the condition of sections 16 and 36

embraced within the limits of said private claim, and the amount of
indemnity it was entitled to by reason thereof.
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In township 2 S., E. 32 W., which contains the alleged basis for the
selections in controversy, section 36-is shown to be in place, and section 16 is fractional to the extent of 180 acres. The surveyor-general

therefore certified that the State was entitled to 640 acres for section
36 and 460 acres for section 16, a total of 1,100 adres for said township.

This township, as shown by the protraction of the township lines on the
official plat of survey, contains less than one-half but more than onequarter, the area of an entire township, and, under the rule of adjust-,
ment (section 2276, R.. S.), the State would be entitled to 640 acres if
sections 16 and 36 were both wanting, or to an equal acreage to Com-

pensate the deficiencyif sections 16 and 36 were fractional to a greater
extent than 640 acres. But as section 36 is in place, containing the
full quantity of 640 acres, and section 16 is only fractional to the extent
of 180 acres, there are no deficiencies in the township by reason of its

fractional condition and therefore the right of selection is not to compensate a deficiencybut to select in lieu of lands lost in place by reason
of being covered by a Mexican grant.
The records of your office show that the State has received 1,126
acres of land in lieu of sections 16 and 36 in this township, which have
been certified to it upon approved selections as follows:

.
.
.
See.
""-"
"c
"""
""",,,
liat 1: San Francisco District, approvedJanuary 6, 1868.

Sec. 16.-S. j SW. jf, 8,15 N., 16 W., R. & H. 858--,,,,-,.,,,,-,,

" - N. i NrE.i,17,

........

"

..

80

.. .. .. ... .. ... 800
160

36.-E. 4 SW.i, 7,15 N., 16W.,1. & R. 857." Lots 3 and 4,7,15 N, 16W.,R. & . 857
SE.J,
7,
It "" N., ~P
34,17 17
796-

,.,,.,.,..
.. .

,,,

..

........

-

-,,,,.

,

.....

80
70
160
320
630

List 26, approved April 18, 1873.

Sec. 16.-NW.

17, 15 N., 16 W.; R. & R. 858-

,,,,

,

160

SE. , 20, 10 S., 3 W., R. & R. 240

160

List 4, Los Angeles District, approved Sept ember 1, 1874.
Sec 36.-NA

NE. j SW.

N.

and NW.

The State has also selected the N. j NE. , See. 30, T. 17, R. 10, per
list R. and R. 1070, Los Angeles, which was approved to it upon a basis

made up of small deficiencies including 16 acres of said section 16. It
has therefore receivedupon approved lists 790 acres for said section
36, and 336 acres for said section 16, making a total of 1,126 acres to
compensate for a loss of 1,100.

The contention of the State is that as the records of your office show
that it is entitled to 124 acres to compensate for the loss in section 16,
even according to the amount certified by the surveyor-general,it is a
valid basis for the selection in controversy. This contention is based
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upon the following grounds which cover substantially the several
allegedigrounds of error:
1. That there is no authority to charge section 16 with the overplus
of lands certified on account of section 36.-

2. That there is no authority to select school indemnity and approve
such selections upon the basis of losses in a township as a whole, but

that each section must be adjusted according to its own loss.
3. That State selection iR. and . 796 appears fromnthe tract book- of
your office to have been canceled for invalidity anct was not certified to
the State on the basis of sections 16 and 36 of T. 2 S., R. 32 W.

The first and second grounds above set forth present the controlling
question i the case, and that is, whether the Department has authority to adjust the school grant with reference to the losses in a township, as a whole, and to make up from the State selections a clear list

and upon it certify to the State the indemnity due in satisfaction of
the loss in such township.
The grant of lands to the States for school purposes is for each town-

ship. It is the number of townships or fractional townships within
he boundaries of the State that determines the extent or measure of
the grant, and, hence, in adjusting the grant the main object is to
determine whether the State has received for each township the designated sections or an equal quantity of lands in lieu thereof, or for the
fractional quantity due, where such sections are wanting or are frac-

tional in quantity. When this is accomplished .the State is fully
indemnified, and as between the State and the United States no mere
irregularity

in the adjustment of the grant will be allowed to control.

It is colntended by the State that the lands were not certified upon
the list of lands as selectedby the State. That is true, but from the
State lists of selections the Department made up a clear list omitting
some of the selections from list No. 1, which were afterwards certified

in another list. It is also true that the Department substituted section
36 for section 16, the basis designated by the State in its list No. 796,
but there was no adverse claim to aiiy of the lands selected and the
State i 1868received by the certification and approval of the Departinent, the absolute title.to all the lands ebraced in list 1, without
complaint. While the certificate to the State, September 1, 1874, of
the 160 acres selected in the Los Angeles district was improperly
credited to loss in section 36, inasmuch as the Department had already
certified to the State 630acres upon the basis of loss in that section, it
was a mere irregularity

that no one could take advantage of but an

adverse claimant to the selected tract, since the records showed that
the State was entitled to that amount on account of losses in the township. It acquired the absolute title to this indemnity by the certificate
of the Department and no rights were prejudiced by the erroneous
designation of the bases. Melvin '. California (6 L. D., 702); James
Lynch (7 L. D., 580); State of California (8 L. D., 307).
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As to the allegation that the selection of 320 acres (VE. , 34,17-17)
embraced in State selection 796 and certified to the State January 6,
1868, in list No. 1, was canceled, the following entry appears on the

tract books:
N.
of Sec. 34,17 N., 17 W., 320.00 (acres), selected by State February 21,1867, in
lieu of S. + ofd 16,2 S., 32 W. (S. B.), R. & R. 796. 'B,' Canceled March 9, 1885.

The record also shows that your office addressed a letter to the register and receiver at Sau Francisco, California, March 9, 1885, notifying them of said cancellation and directing them to note it ol the
records of their office and advise the State of such action. The
letter states that this selection was canceled because it was based upon
deficiencies in school sections which had been satisfied by prior selec-

tions, but it does not appear that the State ever took any action looking to the relinquishment or surrender of the title to this tract and it
still holds the title to the same. The action of your office in attempting to cancel said certification was without authority and void. California v. Boddy (9 L. D., 636); Tonner v. O'Neill (14 IL. D., 317); State
of Montana (27 L. D., 474).
The State also claims that sections 16 and 36 of T. 2 S., It. 32 W.,
are fall sections in place containing 640 acres, as will be seen from the

certificate of W. S. Green, then surveyor-general of California, who,
while in office, made a calculation

based on accurate information', on

file in that office. He certifies that the red lines shown on the offlcial
plat of Santa Rosa Island to represent the township lines, were never
surveyed but were merely protracted to show their approximate position and were not located upon any definite data to be found in that
office; that the east and west lines are about 20 chains too far south,
and the north and south lines about 115 chains too far west; and that
a protraction of section lines in said township, upon the correct calculation recently made, shown upon a diagram annexed to the official
plat, shows that sections 16 and 36 are entire sections of 610 acres
each, in place within said Mexican grant.
It was known to the Department when the grant was adjusted that
the township lines were extended over this survey by protraction, and
that is the manner contemplated by the act of July 23, 1866,by which
it is to be determined whether such sections would be covered by pri-

vate grants over which the public surveys were not to- be extended.
The exterior boundaries of this grant were surveyed in 1862. In 1872
the surveyor-general, under authority of the act of July 23, 1866,determined what quantity of school land was covered by such grant by protracting. the township lines upon the officialplat of survey. The effect
of the change in the protraction of the township lines contended for
by the State would be to remove the north and south lines one mile
east, which would show all of section 16, T. 2 S., R. 32 W.' to be in

place, but the aggregate quantity of inde'mnity would be considerably
diminished. The protraction of the township lines upon the plat
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submitted with the certificate of the ex-surveyor-general, shows no part
of section 16, T. 2 S., 30 W., to be in place and only a small fraction of

Sec. 36. As the lines are protracted upon the official plat, all of section 36 of this township and about one-half of section 16,-is in place.
For this township the surveyor general certified that the State was
entitled'to 960 acres and this quantity of land has been received by
the State for this township upon approved selections.
The adjustment of the grant to the State to compensate for losses
within said private claim was made under the laws in force prior to the
act of February

28, 1891, amending sections 2275 and 2276 Revised

Statutes; but said amendatory act does not affect the questions presented herein, inasmuch as the State has received all the land it would
be entitled to even if provisions similar to section 2275 had been in
force at the time of said adjustment.
Your decision is affirmed.

CEDED CIPPEWA LANDS-ALLOTMENT.
HAROLD BORUP.
The special provisions of the act of January 14, 1889,for the disposition of the ceded
Chippewa lands, take them out of the class of lands subject to allotment under
section 4, act of February 8, 1887.

Acting Secretary Ryan to the Commissioner of the General Land Office,
(W. V. D.)
August 25, 1899.
(W. C. P.)

July 2, 1898, Harold Borup made Indian allotment application for
the N. of the NE. 4 of Sec. 16, and the N. of the NW. of Sec. 15,
T. 145 N., R. 31 W., St. Cloud, Minnesota, land district. This applica-

tion was made under the fourth section of the act of February 8, 1887
(24 Stat., 388), by Borup, as a Chippewa Indian not residing upon any
reservation.
By your office decision of October 22, 1898, the application was held

for cancellation because Borup had formerly applied for other lands,
which it is said would have exhausted any rights he may have had
under said act, and for the further reason that this Department had
held, in a decision of June 6, 1898, that Borup was not entitled to any
benefit under the fourth section of said act. Borup was advised that
he would be allowed sixty days to apply for a hearing to show cause
why his application should be sustained.
e asked for a-hearing, supporting the request by his own and other affidavits; but this was denied
on the ground that his statement that he is the son of a marriage
between a white man and an Indian woman fixes his status as a white
and shows that he is not entitled to an allotment. Borup appealed to
this Department.
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This applicant, in 1888,asked for an allotment of certain unsurveyed
lands in sections 22, 23, and 26, T. 29 N., R.23 W., Minnesota, That
application, with others, was submitted to this Department in 1890,
with request for an opinion as to the rights of these parties to receive
allotments, it being stated that the land applied for was not subject to
selection.

This decision was not made until June 6, 1898, when it was

held, in a letter to the Commissioner of Indian Affairs, that Harold
Borup, among others, was not entitled to an allotment. The application now under consideration was filed after that.
The fornier application was for lands not subject thereto, and hence
would not exhaust any right he may have had under said act or constitute a bar to the selection of other lands, and your office decision
holding it did exhaust his right was to that extent in error.
It is found that the land now applied for is within the Chippewa
Indian reservation and was a part of the lands ceded by the Chippewa
Indians under the act of January 14, 1889 (25 Stat., 642),and that part
of it in section 15 has been examined, appraised and ordered sold as
"pine lands" under the provisions of said act. It is held that the
lands thus ceded, which were to be disposed of for the benefit of the
Indians, are not of the class of lands subject to selection as allotments
under the fourth section of the act of 1887. (Onab Ogamaybeck, 26
L. D., 275.) The application under consideration must be rejected
without regard to the applicant's qualifications, and hence the hearing
asked for could avail him nothing in connection with this application.
Inasmuch as a part of the lands involved have been ordered sold at
public sale, it is important that all claims thereto now pending should
be disposed of without delay.

For the reasons herein given your action holding said application for
cancellation and refusing to order a hearing is affirmed.

DESERT LAND ENTRY-WATER

RIGHT.

INSTRUCTIONS.
The act of March 3, 1877,provides that the water right of a desert land entryman
shall depend upon prior appropriation, and evidence which satisfactorily establishes the fact that the entryman has thus acquired and possesses an undoubted
right to the requisite supply of water, is sufficient.

Acting Secretary Ryan to te Commissionerof the Cenei-alLand Office,
(W.V. D.)

August 25, 1899.

(W. C. P.)

In your office letter of July 25, 1899,it is said that it has been the
practice to require desert land entrymen to how by a certificate from
the proper officer, or by other competent testimony, that the water
used by them for irrigation was properly appropriated under the laws
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of the State or Territory where the land is situated, and a recent decision of this Department

(A. W. Lindsey, 28 L. D., 512) is referred to

as opposed to this view, and quoted from as follows:
Inasmuch as a desert entryman is protected in a water right acquired by appropriation under the desert land act, it is unnecessary to determine whether such
entryman would be protectedt under section 2339 Revised Statutes and the laws and
the decisions of the supreme court of the State of Oregon.

Following and in reference to this quotation it is said:
This language would seem to imply that the right to appropriate water is primatrily given by said act of Congress independent of State laws, and that when it has
been so appropriated it is " unnecessary to determine" whether it has been appropriated under the State laws or not.
If this literal interpretation is to e taken as a departmental ultimatum on this
subject it necessitates an alteration in the practice of this office, as it has heretofore
held that evidence of a compliance with the requirements of the State or Territorial
laws relative to the appropriation of water for irrigation purposes was all that was
necessary.

The decision to which attention is called is subject to criticism.

Not-

withstanding the language there employed, it was not intended to say
that the act of March 3, 1877 (19 Stat., 377), gives a right to appropri-

ate water independently of State or Territorial laws, cstoms and
decisions, or that a certificate from the proper officer of a State or Ter-

ritory that the water had been properly appropriated woul(l not be
accepted as evidence of a prior appropriation, or to lay down any abso-

lute rule upon the subject. The decision of your office in that case
requiring the entryman to produce a certificate from an officer of the
State that the water had been properly appropriated was clearly wrong,
since no officer of that State was authorized to give such a certificate.

By the decisions of the supreme court of that State the right to divert
water from a natural stream and to appropriate it to beneficial uses
had been fully recognized and acknowledged (aylor v. Campbell, 13
Ore., 596; Low v. Rizor, 37 Pac. Rep., 82; Nevada Ditch Co. v. Bennett
et t., 45 Pac. Rep., 472; Smyth v. Neal, 49 Pac. Rep., 850), and hence

it was not necessary to consider whether the right to appropriate the
water could be rested solely upon the-act of Congress of March 3, 1877.

That case demonstrates the infeasibility of adopting or attempting to
adhere to any absolute rule upon the subject.
- The act declares that the right to the water to irrigate the land
intended to be reclaimed shall depend upon prior appropriation, and
evidence which satisfactorily establishes the fact that an entryman has,
through prior appropriation by himself or others through whom he
claims, acquired and possesses an undoubted right to title to a sumfcient supply of water to irrigate te land claimed by him, should be
accepted.
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SELE CTIOtN-FORFEITURE.

StinAD 'b. SOUTHERN PACIFIC R.

I. Co..

The Southern Pacific R. R. Co. is not entitled to make indemnity selections, on
account of its branch line, within the forfeited indemnity-limits of the grant to
the Atlantic and Pacific.
The departmental decision herein of November 22,1895,21 L. D,, 432,vacated.

Acting Secretary Ryan to the Commissioner of the General Eand Ofce,
'W. V. D.)
August 25, 1899.
(J. L. MeO.)
The land in controversy i

this case is the NE. I of See. 15, T. 18 N.,

R1.17 W., Los Angeles land district, California.
It lies within the common indemnity limits of the grant made by the
act of July 27, 1866(14 Stat., 292),to the Atlantic and Pacific Railroad
Company, and that of March 3, 1871 (16 Stat., 573), to the Southern

Pacific Railroad Company branch line.
The latter company selected the tract on account of its branch line,
on January 16,1885,but at that time failed to specifythe loss for which
said selection was made; on October 14, 1887, it designated the S. i-of
See. 29, T. 4 N., R. 18 W., as the basis for-its selection of the N. t of
said Sec. 15; and on November 28, 1888, it substituted for this the S. W
of Sec. 29, T. iN., R. 14 W., as the basis.
On December 10, 1889, Eliliu Smead applied to make homestead entry

of the tract in controversy. His application was rejected because of
the prior selection thereof by the company. He appealed to your
office; and upon its decision of Augast 1, 1894, adverse to him, he

appealed to the Department.

He directed attention to the fact that

the basis of the indemnity claimed-the

S.

of See. 29, T. 1 N, R.

14 W. -is embraced in a Mexican grant (ission de San Fernando,
lot 373), and was patented January 8, 1873; and contended that said
land never was government land belonging to the United States, and
therefore the company is not entitled to indemnity therefore
The Department,

by decision of November 22, 1895, held that the

company was entitled to indemnity for the loss of said tract, and
affirmed the decision of your office rejecting Smead's application to,
make homestead entry of the same. (Smead v. Southern Pacific 1. R.
Co. (21 L. D., 432).

Subsequently to the rendition of said decision, but prior to its promulgation, the attention of the Department was called to the fact that
a suit was pending in the United States circuit court for California to
determine the rights of the Southern Pacific Railroad Company to
lands claimed by it under the grant for its branch line, but within the
place and indemnity limits of the forfeited grant of the Atlantic and
Pacific Railroad Company; and thereupon said decision was recalled
for further consideration and the papers in the case informally returned
to the Department.
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Said suit pending before the United States circuit court for California, having been decided adversely to the Southern Pacific Railroad
Company, was appealed to the United States Supreme Court, which
rendered decision therein October 18,1897 (Southern Paoific Railroad
Co. v. The United States, 168 U. S., 1), holding that upon the passage
of the act of July 6,1886 (24 Stat., 123), forfeiting the grant of lands to
the Atlantic and Pacific Railroad Company, such lands became the
property. of the United States, without the Southern Pacific Railroad
Cooipanyhaving acquired any interest therein that affected the ownership of. the United States, or that would prevent Congress from.
restoring such lands to the public domain to be disposed of by the
United States as it might see proper.
Thereupon the Department, by letters of January 18 and 28, 1898
(26 L. D., 48 and 97), directed that the restoration to entry of the lands
which it had ordered to be restored by departmental letter of July 15,
1893 (but which had been suspended by departmental letter of November 8,.1893,because of the pendency of the suit; above mentioned),
should Ibe proceeded with. On April 15, 1898 (26 L. D., 697), instructiOns were issued to the local officers at Los.Angeles,California, relative

to the proper manner of carrying into effect said order of restoration.
With said instructions was transmnitted a diagram showing the limits
of the said grants as they overlap the lands to be restored, and in
explanation thereof it was said thatunder the decision of the court the restoration will embrace all the public lands
within the thirty (30) mile limits of the forfeited Atlantic and Pacific grant to the
extent it is overlapped by the Southeiii Pacific branch line grant (both twenty and
thirty mile limits) outside the twenty mile primary limits of the Southern Pacific
main line grant, and also the tracts above described within the latter limits as being
involved in the suit recently decided, with the exceptions noted.
The lands outside the primary limits of the Southern Pacific main line grant, and
within the limits of its branch line grant, are of four classes, as follows: Lands
within the common granted limits of the Atlantic and Pacific grant and the Southern Pacific grant of 1871; Iands within the granted limits of said Southern Pacific
grant and the indemnity limits of the Atlantic and Pacific grant; lands within the
granted limits of the Atlantic and Pacific grant and within the indemnity limits of
the Southern Pacific; and lands within the common indemnity limits of both grants.
The San Gabriel reservation is noted on the diagram and colored pink.
All applications to select, and all selections, by the Southern Pacific Railroad.
Company on account of its branch line, of the lands to be restored, are rejected and
canceled, respectively; and you will so note npon your records.

The lands referred to as being excepted from restoration are the
lands involved in the suit decided by the United States supreme court
(168 U. S., 1, sprca), which were claimed by defendants in that suit
other than the Southern Pacific Railroad Company, and the trastees of
a certain mortgage executedby that company, and the lands lying
within the San Gabriel timber-land reserve, all of which are specifically

noted in said instructions.
The land here in controversy,
7
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indemnitylimits of the grant to the Atlantic and Pacific Company and
that to. the Southern Pacific Company branch line, and not within the
exceptions referred to, are within the said instructions as a part of
the restored lands. The departmental decision of November 22, 1895,
holding intact the company's selection of the same, was therefore
erroneous, and is hereby set aside and vacated; your office decision of
August 1, 1894,is reversed; and appropriate action will be taken upon
Smead's application in accordance with this decision.
MINflG CLAIM-PLACEIR ADVERSE-JUDICIAL
CLIPPER MINING CO.

V.

AWARD.

SEARL ET AL.

A judgment of a court in adverse proceedings.instituted by a placer claimant, as
against a lode applicant, wherein the adverse claimant is awarded the possession
of the land in controversy, forms no basis for a lode entry by such adverse
claimant where, in the adverse claim fifed in the local officeand set forth in the
pleadings of the adverse suit, said claimant rests his ight to the land in controversy solely on his alleged placer claim, and asserts that there are no known
lodes or veins therein.
* The adverse claim in such ease, and the judgment thereon, will not be disregarded,
on the ground that the land in controversy, by previous decision of the Department has been held to contain no placer deposits, where said adverse claim has
been recognized by departmental decision, and sustained by the trial court, and
the matter is pending on proceedings in error in which a supersedeas has been
allowed.

*

Acting Secretary Ryan to te Comiissioner of the General Land Office,
(W. V. D.)
August 25, 1899.
(G. B. G.)

This case involves that portion of the so-called Searl placer mining
claim in the Leadville, Colorado, land district, which is embraced in
the so-called Capital, Congress, Clipper and Castle lode mining claims.
The land covered by this placer claim has been the subject of departmental consideration on several occasions: (7 Copp's L. O., 36; 11 L. D.,
441; 22 L. D., 527). So far as is material to the present inCuiry, the
facts are briefly as follows:
September 1, 1893, the Clipper Mining Company made application
for patent for the Capital, Congress, Clipper and Castle claims, at
the Leadville, Colorado, land office,the claims being described in the
application as containing veins or lodes bearing silver.

October 28, 1893,'and within the period of publication of notice of
said application, A. D. Searl. and others filed in the local office an
adverse claim against the Clipper Company's application, alleging that
* the adverse claimants were the owners of the Searl placer mining
claim; that said placer claim was the prior claim in the point of time
of location and embraced a portion of the area included in said lode
claims; that the adverse claimants and their grantors had been continuously in the possession of the placer claim since the location
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thereof; that they had complied with all requirements of the mining
laws, customs and rles; that neither the Clipper Company nor those
under whom it claims had discovered any vein or lode bearing mineral
within the placer claim; and that the adverse claimants were entitled
to the area in controversy. The adverse claim contained no statement
that there were any veins or lodes within the limits of the placer claim
or that the adverse claimants were claiming any known veins or lodes
therein.
Within the time prescribed therefor the adverse claimants brought
suit in the district court of Lake County, Colorado, against the Clipper Company to establish their adverse claim. In their pleadings in
that suit the adverse claimants rested their right to the land in controversy upon the location and continued maintenance of said placer mining claim, asserted that the Clipper Company had wrongfully withheld
from them the possession of the area in conflict since November 23,

1890, and denied the existence of any known veins or lodes within that
area at the time of the bringing of the; suit.

April 28, 1898, a judg-

ment was rendered in the suit, finding and adjudging that the adverse
claimants were entitled to the possession of the land in controversy.
This land was described in the judgment as follows:
That portion of the placer claim called The Searl placer claim, situate in the
California mining district, county of Lake and State of Colorado, bounded and
described as follows: Beginning at corner No. 2, U. S. survey No. 6965, thence "A" S.
810 36' W.490.9 feet; thence "B" S. 8c 30' E. 100 feet; thence "C" S.71° 26' 27" E.
61 feet; thence "D" s. 81 36' W. 13.58 feet; thence "E" N. 690 51' v. 178.12 feet;
thence "F" S. 750 35' W. 144.2 feet; thence "G " S. 81° 36' W. 23.7 feet; thence "H"
N. 770 W. 135.6 feet; thence "1" N. 80 24' W. 58.8 feet; thence "J" S. 81° 36' W. 150

feet; thence "1'" N. 770 W.161 feet; thence "L" N. 8 24' W. 144.2 feet; thence
"AI" N.810 36' E.300 feet; thence " N" S. 80 24' E. 10.3 feet; thence "0" N.810 36'
E. 300 feet; thence "P" S. 8 24' E. 70.1 feet; thence
Q" N. 81° 36' E. 264.4 feet;
thence "RI' S.500 30' E. 52.3 feet;: thence " S" S 8 24' E. 142.3 feet; thence "T" S.
810 30' W. 132 feet; thence "U" S. 50° E. 199 feet; thence "V" S. 8 24' E. 168.63

feet; thence "v" N.8136' E.150feet; thence "X" S.500 E.225.9 feet; thence"`Y"
S..° 24' E. 703.87feet to plate of beginning; comprising 35.59 acres more or less.

August 4, 1898, this judgment being i full force and not having
been superseded or vacated by any appellate or other proceeding, the
adverse claimants filed in the local offlce a certified copy thereof,

accompanied by the following application in writing, subscribed by
them or in their behalf:
APPLICATION TO PURCHASE.

To te Register and Becefteir, United States Land Office at Leeadvii7e, Colorado.

The undersigned, claimants under the provisions of the Revised Statutes, Chapter
Six, Title Thirty-two, and legislation supplemental thereto, hereby apply to pnrchase that mining claim known as the Capitol, Clipper, Congress and Castle lode
mining claim, section 24, i

township No. 9 south of Tange No. 80 west 6th principal

meridian, designated as lot No. 6965,said lot No.6965 extending 872.77feet in length
on the said Capitol lode; 1500feet in length on the Clipper lode; 1500feet in length
on the Congress
lode, and 1500feet on the Castle lode. Said claim being the amounts
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recovered by the said claimants as a part of the Searl placer in an adverse suit filed
by said claimants against The Clipper Mining Company, as suit No.4580, in the district court of Lake county, Colorado on November 23rd, 1893; judgment for said
tract being recovered on the 28th day of April, 1898; said claim being described by
metes and bounds as follows, as.shown by the adverse plat on file in this proceeding:
Beginning at corner No.2, U. S. survey No. 6965, thence course "A" . 810 36' W.
409.9 feet; thence course "B" S. 8 30' E.100 feet; thence course "C" S.710 26' 27"
E.61 feet; thence course "D" S.810 36' W.13.58 feet; thence course "E" N.690 51'
W. 178.12feet; thence course 'IF" S.750 35' W. 144.2 feet; thence course "G" S. s1c
36' W. 23.7 feet; thence course "H" N. 770 W. 135.6 feet; thence course "" N. 80 24'
W. 58.8 feet; thence course "J" S. 810 36' W. 150 feet; thence "K" N. 71 0 W. 161 feet;
thence course "L" N. 80 24' W. 1441.2 feet; thence course "M" S. 81" 36' E. 300 feet;

thence
thence
thence
thence

course "N" S. 80 24' E. 108.3 feet; thence course "O" S.810 36' E. 300 feet;
course "PI S.80 24' B.70.1 ft; thence course "Q" S.810 36' E.264.4 feet;:
course "R" S.500 30' E.52.3 feet; thence course "S" S.80 24' E.142.3 feet;
course "T" S.810 30'W.132 feet; thence ecouse "U" 8.500 E. 199 feet; thence

course "V" S.8 0 24' E.168.63 feet; thence course "W" N.81 0 36' E.150 feet; thence
course "X" S. 500 E. 225.9 feet; thence course aY" S.8 24' E. 703.87feet to the place

of beginning.
The area herein applied for constitutes the entire area applied for bythe said
Clipper Mining Conipany, as the Capitol, Clipper, Congress and Castle lodes, all of
which was recovered by these the claimants in the said suit 4580, as shown by the
certified transcript of the said judgment therein filed herewith.
This application is made without prejudice to the rights of these claimants to
apply for and enter the remainder of their said Searl Placer Mining Claim not covered by the said Capitol, Clipper and Castle lodes. Said lode mining claim emfbracing 35.59 acres in the California mining district, in the edunty of Lake and State of
Colorado, as shown by the survey thereof, and hereby agree to pay therefor one
hundred and eighty ($180.00)dollars, being the legal price thereof.
Dated August 4th, 1898.

The adverse claimants then paid for the land in controversy the price
fixed by law for lode claims, receiving the receiver's receipt therefor,
and made entry of said laud as lode mining claims, under the names
designated in the Clipper company's application, receiving a certificate
of final entry from the register. The whole proceedings with tlie certified copy of said judgment-were then certified or transmitted to your
office as required by section 2326 of the Revised Statutes, where they
were met by a protest filed by the Clipper company against said entry
and against the issuance of patent thereon.
Your office decision of December 20, 1898, considered these entry

proceedings and held that in the adverse claim filed -in the local office
and in their pleadings in the adverse suit the adverse claimants rested
their right to the land in controversy solely upon their alleged placer
claim and asserted that there were no known veins or lodes therein;
that the judgment in the adverse suit awarded said land to them as a
part of said placer claim and not otherwise; that such judgment did
not establish in them any right to make a lode entry or receive a lode

patent and that the lode entry should be canceled as wholly nnanthorized. From this decision Searl and his associates, the adverse claimants, have appealed to the Department.
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The decision of your office was clearly correct and is therefore 0
affirmed.

The Clipper company contends that the land in controversy does not
contain any placer mineral deposits and was so held by this Depart-,
ment in its decision of November 13, 1S90 (11 L. D., 441), and that

therefore no placer patent can be issued to Searl and his associates
under their judgment. It is a sufficient answer to this to say that no
request for the issuance of a placer patent under said judgment has
been made, and until that is done there will be no occasion to deter-

mine the rights of Searl and his associates to such a patent.
The Clipper company also asks, because of the departmental decision
of November 13, 1890,holding that the land in controversy contains no
placer mineral deposits, that the adverse claim of Searl and his associates and the judgment sustaining the same be disregarded and the
land be patented to the company as lode mining claims under its appli-

cation first above recited. Recognition having been given to said
adverse claim by departmental

decision of May 13, 1896 (22 L. D., 527),

the correctness of which is not now considered, and the adverse claiml
having been sustained by the judgment rendered in the adverse suit,
and the matter having been taken to, and being now pending in, the
supreme court of Colorado upon proceedings in error in which a supersedeas was allowed March 7, 1899, the Department will not give further

consideration to any claimed rights of the Clipper company until the
matter is finally determined by the courts.
JULIA E. MYERS.

Motion for review of departmental

decision of May 22, 1899, 28 L. D.

399, denied by Secretary Hitchcock, August 2S, 1899.
VACA v. PETERSEN.

Motion for review of departmental decision of June 14,1899, 28 L. D.,
510, denied by Secretary Hitchcock, August 28, 1899.
PRACTICE-APPEAL-MODIFICATION

OF RULES.

WHITING ET AL. V. JEFF DAVIS MINING

CO.

The General Land Office, after an appeal from its decision in a case, is without
authority therein to grant an extension of time for filing argurmlent,or otherwise
modify the Rules of Practice with respect to the proceedings on appeal.

Secretary Hitchoch to the Comnmissiozerof the General Land
(W. V. D.)

.

August 28, 1899.

ffie,

(E. B.,.Jr.)

It appears that on July 11, 1899, while the above entitled case was

pending before the Department on appeal from your decision of March
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20, 1899,dismissing the protest of a. K: Whiting et at. against the application of the Jeff Davis Mining Company, as to the Bull Domingo and
Annie May Wells lode mining claims, embraced with other lode mining
-claims in the said application, a letter was written by your office,
addressed to the attorneys for the protestants, purporting, upon their
request, to-allowan extension of sixty days' additional time within which
to file a brief in support of their appeal to the Department.
After an appeal has been taken from a decision of youifoffice in a
case further proceedings therein are controlled generally, as to the
time for the filing of appeal and argument, by the Rules of Practice.
In such case no.authority exists in your officeto grant any extension
of time or to modify in any way the Rules of Practice pertaining to
such matters, and the attempted grant of an extension of time within
which to file a brief was therefore irregular and is disapproved by the
Department.
INSTRUCTIONS.
MANNER OF PROCEEDING UPON SPECIAL AGENTS' REPORTS.
DEPA:RTIIENT OF THE INTERIOR,
GENERAL ,LAED OFFICE,

Washington, D. C., August 18, 1899.

To Registers and Receiversof United States District EancdOffices.
X
GENTLEMEN: The following rules are prescribed for the government
of all parties concerned in proceedings arising on reports of special
agents affecting the validity of claims to public lands, viz:
1. Hereafter, when there is filed in this office a report of a special
agent alleging that a certain entry, filing, location, or claim for a speci-

fied tract of public lands, is fraudulent, or illegal, or that the claimant
has failed to comply with the requirements of law, and the facts presented are sufficient, if true, to warrant the cancellation of the entry or
claim, the proper local officers will be promptly advised thereof, and
will be directed to serve notice upon the entryman or claimant in the
following manner:
2. The notice must specifically define the charges contained in the

specal agent's report adverse to the entry, filing, location, or claim;
andshe entryman or claimant shall be advised that he will be allowed
thirty days within which to apply for a hearing, and that a failure to
apply for such hearing within the prescribed time will be taken as an
admission of the truth of the charges.
3. Said notice must be served personally, or, in cases where evidence
is submitted to this officeshowing that due diligence has been used by
the local officers and the special agent, and the party or parties can not
be found, notice by publication in accordance with Rules 13 and 14 of
Practice may be specially authorized and directed by this office.
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4. If the entryman. or claimant applies for a hearing, the local officers
will promptly forward the application to this office when, at as early a
day thereafter as practicable a special agent will be assigned to represent the government at the trial, and the local officers will be directed
to confer with him and agree pon a day therefor, of which they will
duly notify all parties in interest, and otherwise proceed as provided by.
the rules of ractice governing contest cases.
5. Upon the termination of the hearing (at which the burden of proof
will be assumed by te government) the local officers will, without
delay, make their finding and recommendation in the case, duly notify
the defendant thereof as in other, cases (Rule 44 Practice), and, upon
the expiration of the time allowed for appeal, transmit the record to
this office.

6. In cases where the entryman or claimant, after due notice, fails to
apply for a hearing within the time allowed, the local officers shall, at
the expiration of the prescribed time, render decision as in other ex
parte cases. The failure of the entryinan or claimant to answer to the
charges shall be taken as an admission of their truth, obviating the
necessity of. submitting evidence in support thereof.

7. Notice of such decision shall be given the entryman or claimant
by the local officers,as in other cases (Rule 44 of Practice) allowing the
usual time for appeal.

If, at the expiration

of the time allowed, no

appeal has been filed, the ease shall be transmitted to this office to be
disposed of in the same manner as other ex parte cases.
8. Hereafter, no entry, filing, location, or other public land claim will

be canceled upon allegations contained in a special agent's report,
except upon proper evidence that the entryinan or claimant had, notice
of the charges against the same, either by personal service of notice, or
after due and proper notice has been given by publication under Rules
13 and 14 of Practice.
9. Instructions of November 4, 1895 (21 L. D., 367), relative to hear-

ings ordered upon special agents' reports will remain in fall force and
effect where not in conflict herewith, but all instructions relative to any
proceedings upon special agents' reports iconsistent herewith, are
E hereby rescinded.
10. All notices to be served on entrymen or claimants under theseinstructions, must likewise be served on transferees or mortgagees,
where such transferees or mortgagees are of record as parties in inter,
est in the local land office or in the General Land Office.

Very respectfully,,
W. A. RICHARDS,
Acting Commissioner.
Approved:,
THos. RYAN,
Acting Secretary.
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Petition for rehearing denied August 29, 1899,by Secretary Hitchcock. See departmental decision of October 21, 1897, 25 L. D., 341, and
April 19, 1898, 26 L. D., 536.
MCFARLAND v. McALISTER.

Motion for review of departinental decision of April 28, 1899, 28 L.
D., 337, denied by Secretary Hitchcock, August 31, 1899.
MINING CLAIM-MILL SITE-SECTION 2337, R. S.
BRODIE GOLD REDUCTION Co.
The right-to a patent for a mill site, under the second clause of section 2337,R. S.,
depends upon the presence on the land applied for of a quartz mill or reduction.
works.

Secretary Hitchcock to the Commissioner of the General Land Office,
(W. V. D.)
August 31, 1899.
(C. J. W.)

It appears that the Cripple Creek Gold Extraction and Power Company filed mineral application No. 370 for the Mound City inillsite,
located May 12, 1892, embracing five acres of See. 5, T. 15 S., R. 70 W.,

Pueblo land district, Colorado, which was surveyed for patent on
December 7, 1892, as survey No. 7726, and the field notes duly filed in

the land office at Pueblo, Colorado. t also appears that the greater
part of the five acres so located and claimed by the Cripple Creek Gold
Extraction and Power Company was found-to be within the boundaries
of a claim known as the Tiva placer clain. In order to avoid litigation
an amicable agreement was reached between the Cripple Creek Gold
Extraction and Power. Company and the owners of the Tiva placer
claim, under which the said company agreed to exclude from its application that portion of the millsite applied for which was within the
exterior lines of the Tiva placer claim, and the owners of said Tiva
placer claim agreed to obtain patent to the ground so excluded from
the application of the Cripple Creek Gold Extraction and Power Company, from the United States, and thereafter convey title to said ground
to said Cripple Creek Gold Extraction and Power Company. This
agreement appears to have been fully carried out, and the land obtained
under said agreement with'the owners of the Tiva placer claim is the
land upon which the mill and reduction works of the Brodie Gold
Reduction Company are located, the Brodie Gold Reduction Company
having succeeded to the rights of the Cripple Creek Gold Extraction
and Power Company.
The Brodie Gold Reduction Company,.as successor to the rights of
the Cripple Creek Gold Extraction and Power Company, filed its appli
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cation to purchase certain parcels of land, which it is alleged form a
part of the Mound City millsite, as shown by mineral survey No. 7726
as amended May 26, 1897, and on September 20, 1897, said company
was permitted to make mineral entry No. 1348, on which final certifi-

cate issued in due course. The amended mineral survey No. 7726
appears to have been made in compliance with instructions from your
office bearing date April 16, 1896.
On December 10, 1897, your office held mineral entry No. 1348 for
cancellation, and on March 10, 1898, denied a motion for review of said
decision of December 10, 1897. The Brodie Gold Reduction Company

has appealed to the Department, alleging error in said decision.
It is not denied that the mill and principal improvements of the
applicant company are located on the land excluded from the original
application of the Cripple Creek Gold Extraction and Power Company,
and it is apparent tbat the amended survey No. 7726of May 26, 1897
was for the purpose of excluding the ground which was the subject*matter of the agreement between the Cripple Creek Gold Extraction
Company and the owners of the Tiva placer claim, hereinbefore referred
to, from the application. It is insisted, however, that the two small
parcels now in question, aggregating nine hundred and eighty onethousandths

of an acre, form part of the five acres originally applied

for and located as the Mound City millsite, and continually possessed
as a part thereof.
In view of the facts you were of opinion that sections 2337 Revised

Statutes conferred no authority upon the Department to patent the
tracts applied for as a millsite.

Said section is as follows:

Where non-mineral land not contiguous to the vein or lode is used or occupied by.
the proprietor of such vein or lode for mining or milling purposes, such non-adjacent
surface-ground may be embraced and included in an application for a patent for such
vein or lode, and the same may be patented therewith, subject to the same preliminary requirements as to survey and notice as are applicable to veins or lodes; but
no location hereafter made of such non-adjacent land shall exceed five acres, and
payment for the same must be made at the same rate as fixed by this chapter for the
superficies of the lode. The owner of a quartz-mill or reduction-works, not owning
a mine in connection therewith, may also receive a patent for his millsite, as provided
in this section

The applicant is within the last clause of said section provided the
tracts are shown to be improved as a millsite, but it is apparent that
the company has no mill or reduction works upon tem and that its
mill and reduction works are upon the lands obtained from the Tiva
placer. The fact that the applicant has a mill and: reduction works
upon other land adjoining the land applied for does not help the matter.
Your office properly held that a right to a patent for a millsite, under
the second clause of section 2337 Revised Statutes, depends upon the
presence on the land applied for of a quartz mill or reduction works.
(Le Neve Millsite, 9 L. D., 460.)
Your office decision is accordingly affirmed.
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REVIEW).

Where a desert and declaration is filed under the Lassen county act of 1875,and,
prior to the expiration of such filing, a declaration for the same land is filed and
accepted under the general act of 1877,the latter declaration is not "erroneously
allowed" within the intent and meaning of the repayment act.

Secretary Hitchcock to the Commissioner of the General Land Ofiee,
(W. V. D.),
Aungust 31, 1899.
(F. W. C.)
A motion has been filed on behalf of Lafayette D. McDow for review
of departmental decision of March 2, 1898 (26 L. D., 283), in which his

application for repayment of the fees, commissions and purchase money
paid on desert declaration No. 136, Susanville land district, California,
covering the SW. 1 of the SW. 1, Sec. 28, the NE. -of the SW. 1 and
the NW.

of See. 33, T. 30 N., R. 12 E., was denied.

The land in question is in Lassen county, California, and on January
13, 1877,MODowfiled desert declaration therefor under the provisions
of the act of March 3, 1875 (18 Stat., 497).

Under said act he was

allowed two years within which to rel aim the land and make proof of
the fact. Prior to the expiration of this time, to wit, on January 7,
1879, he filed desert declaration for this land under the provisions of
the act of March 3, 1877 (19 Stat., 377).

Under the later law he was required, at the time of filing his declaration, to make payment at the rate of twenty-five cents per acre, which
he did, and was also required to make proof of reclamation within three
years and payment of an additional one dollar per acre.
He failed to make proof of reclamation, and by your office letter of
September 22- 1885, his declaration was canceled.

It was for the return of the money paid at the time of the filing of
the declaration on January 7, 1879, that the application under consideration was made, it being urged that said declaration was "erroneously allowed within the meaning of the act of June 16,1880(21 Stat.,
287), McDow having exhausted his rights nder the desert land laws
by the filing made on January 13, 1877,under the act of March 3,1875.
The second section of the act of June 16, 1880 (supra), providesIn all cases where homestead or timber-culture or desert-land entries or other entries of public lands have heretofore or shall hereafter be canceled for conflict, or
where, from any cause, the entry has been erroneously allowed and cannot be confirmed, the Secretary of the Interior shall cause to be repaid to the person who made
such entry, or to his heirs or assigns, the fees and commissions, amount of purchase
money, and excesses paid upon the same upon the surrender of the duplicate receipt
and the execution of a proper relinquishment of all claims to said land, whenever
such entry shall have been duly canceled by the Commissioner of the General Land
Office,and in all cases where parties have paid double-minimum price for land which
has afterwards been found not to be witbhi the limits of a railroad land grant, the
excess of one dollar and twenty-five cents per acre shall in like manner be repaid to
the purchaser thereof, or to his heirs or assigns.
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It will be seen that this act authorizes relayment where a desert
entry has been erroneously allowed and can not be confirmed.
The act of March 3, 1875, as well as the act of Marcl 3,1877, clearly

distinguishes between the declaration filed as the initiation of the claim
and the entry allowed only after proof of reclamation.
It would appear, however, that in the previons administration of the
act of June 1, 1880,the declaration has been treated as an " entry"
:and repayment of the money paid thereon has been authorized.
In the decision of March 2, 1898, it was held that McDowl's desert

declaration of January 7, 1879, was not "erroneously allowed" within
the meaning of said act of June 16,1880, and for that reason repayment was refused.

In the recent case of Bernard Neuhaus (26 L. D., 673) it was held
that a desert declaration made either under the Lassen county act or
the general act of March 3, 1877, and abandoned, exhausts the claimant's rights under the desert laud laws.
In said case it Wvasfound that the prior declaration was made by
Benjamin Neuhaus and not Bernard Neuhaus.
In support of the first proposition, viz: as to the effect of a filing
made under the Lassen county act, upon the right granted by the general act of March 3, 1877,the fact that the first filing was made prior
to the passage of the act of March 3, 1877, while referred to in the decision under review in quoting from the decision of your office,appears
to have been overlooked, for the decisions referred to in support of the
reversal of the holding of your offMce,
that such filing did not exhaust
the right under the act of March 3, 1877,viz: Fannie D. Lake, 18 L. D.,
580, and Simeon D. Wyatt, id., 99, do not involve that question. In
these cases the parties claimed that the rights were cumulative, and
-'after the passage of the act of March 3, 1877, made each two declara-

tions for different tracts, claiming the right to oe undJer the act of
March 3, 1875,and the other under the act of March 3, 1877.
The effect of the ruling in the decision under review is that after the
passage of the act of March 3, 1877,the limited right under the act of
March 3, 1875,was merged in the general right given by the act of
March 3 1877; and that as the act of March 3, 1877, contained the pro-

vision "' that no person shall be permitted to enter more than one tract
of land, ad'not

to exceed six hundred and forty acres, which shall be

in compact.form,' the two laws should not be so construed as to permit, in one county of the United States, the making of two entries
which might in the aggregate exceed six hundred and forty acres, and
not in compact form.

In the case under consideration but one tract was sought and that
was in compact form and covered less than six hundred and forty acres.

The original declaration, under which this tract was claimed, was
not abandoned, nor had the same expired prior to the filing of the second declaration under the act of 1877. The party evidently sought to
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take advantage of the increased period granted by the latter law, and
the facts do not show that he transgressed its provisions. In this
respect the facts are different from those in Simeon D. Wyatt (23
L. D., 61).
The previous decision, in which it was held that said second filing by
MeDow was not "erroneously allowed" within the meaning of the act
of June 16, 1880, is adhered to, and the motion for review is denied and

herewith returned for the files of your office.

RESERVOIR FOR WATERING LIVE STOCK-PUBLIC LAND STRIP.
FRANK IJA.UGHRIN.
The provisionin; theact ofIay 2, 1890,that the "puiblic land strip" shall bieopeued
to settlement under the "homestead laws," does notreserve said land from the
operation of te act of Jannary 13, 1897, authorizing the use of public lands for
reservoir purposes.
8ecretary

Hitcheoch to the Oonunissionerof the General Land Office,
September 5, 1899.
(E.- J. H.),

(W. V. D.)

Under date of July 10, 1899,you transmitted to the Departuent the
appeal of Frank Laughrin from your office decision of September 19,

1898, holding for cancellation his reservoir declaratory statement No.
182, datedApril 19, 1898, covering the W. A of the SE. J of Sec. 7 and
the NW. of the NE. 4 anl the NE. 4 of the NW. of Sec. 18, T. 3 N.,
R. 4 E., C. M., Woodward, Oklahoma, land district.
The lands involved are within the strip of land south of southwestern

Kansas and southeastern Colorado which was ceded to the United
States by Texas in 150. It was for many years called "No man's
land," and more recently the "Public land strip." It has always been
a part of the public domain since it was obtained from Texas, and by
the act of a y 2, 1890 (26 Stat., 81), entitled "An Act to provide a temporary government for the territory of Olahomaa," etc., it was made a

part of that territory and "opened to settlement under the provisions
of the homestead laws."
The reservoir declaratory statement under consideration in this case
was filed under the act of January 13, 1897 (29 Stat., 484), the first seetion of which providesThat any person, live-stock company, or transportation corporation engaged in
breeding, grazing, driving, or transporting live stock may construct reservoirs upon
unoccupied peblic lands of the United States, not mineral or otherwise reserved, for- the purpose of furnishing water to such live tock, and shall have control of such
reservoir, nder regulations prescribed y the Secretary of the Interior, and the
lauds upon which the same is constructed, not exceeding one hundred and sixty
acres, so long as such reservoir is maintained and water kept therein for such purposes: Piovided, That such reservoir shall not be fenced and shall be open to the
free use of any person desiring to water animals of any kind.
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The second section provides for filing declaratory statements by the
parties entitled thereto under the first section of the act.
Your said office decision holds that the opening of this public land
strip " to settlement under the provisions of the homestead laws," is
such a reservation of the lands therein that the act of January 13,1897,
to provide reservoirs for watering stock, does not apply thereto.
III said act of May 2, 1890, by which the lands involved were opened

to settlement, it is provided that sections sixteen and thirty-six in each
township in said territory shall be "reserved" for the purpose of being
applied to the use and support of the public schools,and that all actual
and bona fide settlers upon and occupants of the lands in this "public
land strip " at the time of the passage of said act shall be.entitled to
have preference right thereto. The balance of the lands therein were
to be disposed of under te homestead laws only, but this, in the opinion of the Department, did not constitute them "reserved" lands, in
the ordinary or proper meaning of the word.
It will be found that the words "otherwise reserved" or the words
"1heretofore reserved," when used i the excepting clause of an act of
Congress making a grant of public lands, or providing for some dispo-

sition. thereof, have generally been used for the purpose of excluding
from the operation of such act those tracts or portions of the public
domain that have been withheldfrom settlement,having been set apart
for some particular purpose, and not to the whole body of large areas
of public lands opened to settlement and entry in some particular
manner.
As shown herein, Congress in said act of May 2, 1890, made certain

reservations of land for general disposal in said strip, and in the different States and Territories there are school, military, forest, park and
other reservations of the public lands, and to such the words "otherwise reserved," in the act in question, undoubtedly refer.

To give-the words as used the construction placed pon them by
your office letter to the local officers would be a forced and unusual
construction, and one not intended by Congress, as it would tend to
defeat the object Congress evidently had in view in passing said act,
to wit: the providing of places in those sections of the country having
no stream or facilities for watering stock, where the settlers and parties
driving herds through the country could find water for their animals.
The conclusion of the Department is that the act of January 13,1897,
is applicable to the tracts in question and others similarly situated in
,said "public land strip." Taking this view of the matter, your decision holding Laughrin's said reservoir declaratory statement, No. 182,
for cancellation, is reversed. Whether the declaratory statement
should for other reasons be rejected has not been considered by the
Department, and is left open for the consideration of your office.
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ENTRY.

UNITED STATES v. BRYAN ET AL.
A power of attorney executed and delivered by a timber land applicant, prior to

final proof and entry, authorizing the sale of the laud, is all agreement in violation of the act of June 3, 1878.
A timber land entry secured on proof and payment made in the name of the applicant, but in fact by and for the sole benefit of another is an evasion of the law
and fraudulent.

Secretary Hitchcock to the Commissioner of the General Land Qflee,
(W. V. D.)
September 5, 1899.
(W. M. W.)

Jacob Ei. Brush, as successor in interest of Louis Bryan, has appealed
from your office decision of January 20, 1898, holding for cancellation

said Bryan's timber land entry for the SE. I of Sec. 25 T. 21 N., E. 16
W., San Francisco, California, laud district.
The record shows that Louis Bryan filed his sworn timber land application March 7, 1883, under which proof was made May 31, and on

June 4, 1883,the entry was allowed and receiver's receipt issued for
the purchase money. This entry was subsequently investigated by a
special agent of your office,who reported, in effect, that it was made in
the interest of another party than the entryman and that it was illegal
and fraudulent; that, as shown by the county records of the county
in which the land is situated, on the day the entry was made Bryan
gave to M. D. Hyde a power of attorney to transfer the land, and that
thereunder Hyde transferred the tract to J. P. Simpson on August 22,
1883.:*

December 21, 1889, your office held Bryan's entry for cancellation on

said special agent's report.
December 15, 1889,M. D. Hyde, as the attorney for the grantees of
Bryan, filed in the local office an application for a hearing, and on Feb-

ruary 13, 1890,your office ordered the hearing and directed the local
officersto confer with a special agent as to the date therefor.
The hearing was held October 5, 1897, at which the government was

represented by a special agent of your office,and Jacob H. Brush, the
present owner of the land under transfers from Bryan, was represented
by M. D. Hyde as his attorney..
November 2, 1897,the register and receiver found from the evidence
submitted that there was no wilful fraud committed by the entryman,
and recommended that the entry be released from suspension.
January 20, 1898,your officeconsidered the case and found the entry
to be fraudulent and invalid and thereupon held it for cancellation.
The transferee, Jacob H. Brush, appeals.
It appears that on March 7, 1883,the entryman, Bryan, eecuted a
power of attorney

to M. D. Hyde, which was recorded on the records

of the county in which the land lies August 27, 1883,under which said
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Hyde, as Bryan's attorney in fact, conveyed the land to John P. Simpson Augtst

27, 1883. Afterwards said Simpson died, and on January

25, 1892,his administrator, under the orders of the probate court, sold
the land, with other land, to Jacob H. Brush for $5,400.00.
At the time the case was called for trial before the register and
receiver the special agent stated that he had made diligent search for
witnesses to testify in the case, and that the only person who possessed
any knowledge of the transactions regarding the entry and subsequent
sale of the land was M. D. Hyde; who appeared as attorney for Brush,
and requested him to be sworn as a witness, which he consented to, and

was the only witness who testified in the ease. The witness testified
that he was the same person who, in August, 1883, as the attorney in

fact for Louis Bryan, executed a deed conveying the land in question
to John P. Simpson. Ile was then asked to state conciselythe circumstances which led up to the sale, and answered as follows:
In the latter part of 1882,and during the year 1883,there was considerable excite6mentin
California regarding the redwood timber land in Mendocino county.
At that time it was not required that the entryman make personal examination of
the land, or that be submit his own evidence in support of his right of entry; the
preliminary affidavit was all that was then required.
When the Bryan entry was made, I was employed by him to attend to his filing,
advertising and proof. He paid to me $15.00 for advertising, and agreed to pay
about $30.00when proof should be made, as attorney's fees.
To secure myself in the payment of costs of witnesses and attorney's fees, I
required of the entrymau a power of attorney authorizing me to convey the land
entered.
This power of attorney was not given with a view to the sale of the land, but as
security only for the payment of fees and costs, and was required of all entrymen
who did not pay in advalnce.
At this time the entryman was not required to mnale any proof in addition to his
preliminary affidavit, nor to be present when his proof vas submitted, nor to submit
such proof within any given period.
In this ease the proof of Bryan was made at my convenience, when I found two
persons in the city who were sufficiently acquainted with the land to testify as
witnesses.
June 4, 1883, I made the final entry, and I paid for the land and fees.
At the time of entry there was no contract or agreement on the part of Bryan to
convey the land to any person.
I notified Bryan of the amount paid, and he promised to settle the account. A few.
days later he called at my officeand informed oe that he had gone into a mining
scheme in New Mexico, and made me two propositions-First, to receive credit for
$600as a member of the mining company and cancel his obligation to me, receiving
stock in exchange therefor, or else to give him further time in which to pay me $450
in full.
Neither of these propositions was accepted at the time.
In the latter part of July, 1883, Bryan informed me that he was about to depart
for New Mexico, and I then informed him that I would sell the laud at the first
opportunity and would consider the power of attorney as irrevocable, to which he
agreed.
I then entered into negotiations with John P. Simpson, which resulted in the sale
of this land to him for $450, and on August 22, 1883, I, as attorney in fact, executed
a deed.
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He further testified that Simpson knew nothing of the Bryan entry
until July, 1SS3,when witness sought him as a customer to purchase the
land; that he (Hyde) paid the receiver the purchase price for the land
on Bryan's account with the full expectation that Bryan would return
the money to witness; that he knew nothing of Bryan's whereabouts
since July, 1883; that he (Hyde) had no pecuniary interest in the land
beyond the fact that he was employed by Brush, the owner of the land
by. purchase from the heirs of Simpson, to look after his interest in the
premises.
The act of June 3, 1S78(20 Stat., 89), under which Bryan's claim
was initiated, requires the person applying for its benefits to file with
the register of the proper district a written statement, iinder oath,
stating, among other thingsthat he does not apply to purchase the same on speculation, but in good faith to
appropriate it to his own exclusive use and benefit; and that he has not, directly or
indirectly, made any agreement or contract, in any way or manner, with any person or persons whatsoever, by which the title which he might acquire from the
government of the United States should inure, in whole or in part, to the benefit of
any person except himself; . . . . and if any person taking such oath shall
swear falsely in the premises, he shall be subject to all the pains and penalties of
peijury, and shall forfieitthe money which he may have paid for said lands, and all
right and title to the same;

Sixty days' notice of such application is required to be given, and if

no adverse claim is filed the person desiring to purchase is required to
fuinish satisfactory evidence showing certain things, and after doing
so lie is required to pay, to the proper officer,the purchase price of the
land, together with the fees of the register and receiver, ad then he
may be permitted to enter the laud applied for. The entry is not made
until al of these requirements have been met, and it follows that all of
the conditions respecting the good faith of the claimant required to be
shown at the time he files his application, must continue and actually
exist at the time the entry is made. (See Shepherd v. Bird et ., 17
Is. D., 8,2.)

The burden of proof rested on the government to show, by a clear
preponderance of the evidence, that the entry was illegal or fraudulent
in order to warrant the cancellation thereof. (Henry C. Putnam, 5
1. D., 22; Levesque v. Armstrong, 15:L. D., 445.)

The witness Hyde was the only witness who testified at the hearing,
and it is claimed that the government is bound byIhis statements.
The general rule is, that a party who offers a witness in proof of his
cause thereby represents him as,worthy of belief (1st Greenleaf on Evidenee, Sec. 442),and in this case this rule will be applied to the evidence
of the witness Hyde. At the same time, in considering his statements
the government could not be bound by the arguments or conclusions of
the witness,for the reason that they are not in any proper sense evidence. He was placed on the witness stand to testify to facts, and so
far as his statements consist of facts within his knowledge his testi-
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mony will be fully considered, and the Department will draw its own

conclusions therefrom.
The exact contents of the power of attorney given by Bryan to Hyde
are not known to the Department, as neither the original nor a copy
thereof is among the Iapers, but as Hyde transferred the land to Simpson under it, it will be considered as authorizing such conveyance.
The giving of this power of attorney before proof and entry was made
constituted such an agreement as the statute clearly forbids. Under
it Bryan placed the matter in such a shape that he might never be able
to appropriate the land to his own use and benefit, and according to
Mr. Hyde's evidence this contingency actually happened.
Witness' Hyde swears that he made the final entry, paid his own
money for the land and the local land office fees, and notified Bryan of
the amount paid, who promised to settle the account but which promise
he never performed.

The real facts summed up in a few words are:

Bryan applied for the land and thereafter abandoned his claim. Thereupon his attorney, who had a claim for fees, proceeded to make entry

of the land applied for by Bryan, by submitting proof and paying for
the land and the land office fees, and by so doing it is clear that the
entry as made was solely for the benefit of Hyde.

clearly in evasion of the law and fraudulent.

Such an entry is

(See Instructions, a

IL. D., 84.)

If it were conceded that the entry was made by Bryan, then the only
reasonable conclusion that can be deduced from the evidence when cOnsidered as a whole is that the power of attorney was a collusive arrange-

ment by which the entryiimanwas induced to make the entry with the
view of selling the land embraced therein on speculation, and for that
reason the entry would be in violation of the statute and should be canceled.

(See United States v. Bailey et al., 17 IL. D., 468; United States

v. Searles

et al., 19 L. D., 258, 265.)

It follows that there was no error in the conclusion reached by your
office in the decision appealed from, and the judgment of your office is
accordingly affirmed.

WITHERS

V. PAGE.

Motion for review of departmental decision of June 23, 1899, 28 L. D.,
547, denied by Secretary Hitchcock, September 5. 1899.
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WATER RESERVE LANDS-ACT OF JUNE 20, 1890.

W. D. HARRIGAN.
The water reserve lands restored to the public domain by the act of June 20, 1890,
were, by the express terms of said act, made subject to "homestead entry only,"
and hence are not open to sale under the timber and stone act, or under the statutes
providing for the sale of isolated tracts.
Secretary Hitchcock to the Commissioner of the General Land Office,
(W. V. D.)
September 5, 1899.
(C. J. G.)
The land involved in this case is the NW. 1 NW., Sec. 4, T. 42 N.,
R. 5 E., Wausau, Wisconsin, land district.
By letter of June 25, 1898,your office transmitted to the Department
an appeal by W. D. ilarrigan

from your office decision of May 16, 1898,

rejecting his application dated January 24, 1898, to have the land
described ordered into market and sold under section 2455 of the
Revised Statutes, as amended by act of Congress approved February
26, 1895 (28 Stat., 687).

It appears that flarrigan furnished the corroborated affidavit required
of applicants under said section as amended, in which he alleges that
the land in question is chiefly valuable for its timber, and that it is for
said timber he desires the land ordered into market.
The conclusion reached in your said office decision is as follows:
The records of this office show that said tract was withdrawn by the President's
proclamation No. 859 for reservoir purposes, March 22, 1880, and restored by act of
June 20, 1890(26 Stat., 169), to the public domain subject to entry under-the home,
stead law, and is, therefore, unoffered'and subject to entry under the timber and
stone act of June 3,1878 (20 Stat., 89), and August 4, 1892 (27 Stat., 348), which
provides for the sale of timber land.

In his appeal Harrigan contends that it was error to hold that this
tract is unoffered land as the same has once been offered, although
subsequently withdrawn and afterwards restored to homestead entry.
By letter of August 11, 1899,your office transmitted certain papers
to be considered in connection with Harrigan's

appeal, from which it

appears that on January 13, 1899,he made timber and stone cass entry
No. 22241 for the land in question; and that on April 28, 1899, your
office,after stating that the act of June 20, 1890,sitra, restoring said
land to the public domain, provides that the same shall be subject to
"' homestead entry only," directed the local officers to advise Harrigan
that he would be allowed thirty days from notice in which to show

cause why his timber and stone entry should not be canceled for illegality. Harrigan filed a brief in reply to this requirement, but no
further action has been taken by your office.
The first section of the act of June 20, 1890,supra, provides:
That there is hereby restored to the public domain all the lands described in certain proclamations of the President of the United States .in
the State
of Wisconsin; and that these lands, when so restored, shall be subject to homestead
entry only.

154

DECISIONS

REULkTING TO THE

PUBLIC

LANDS.

This language is entirely free from ambiguity, leaving no room for

construction,and clearlyindicating that it was the intention of Congress in restoring these lands to the public domain to make them subjeet to entry uder the homestead law only. No sufficient reasons are
advanced for a different constrUction even if the said act were suscep-

tible of any other. ilarrigan's application for the sale of this land as
an isolated tract should have been denied because the land is subject
to homestead entry only, and not because the sane was unoffered.
The timber and stone entry will have to be canceled for the same
reason.
Entertaining this view it is unnecessary to answer the contention
made in Harrigan's appeal as to whether the land is offered or
unoffered.
Your office decision of May 16, 1898, is modified as herein idicated,

and as EHarrigan has made no sufficient showing in response to the rule
laid upon himnby your letter of April 28,1899,requiring him to show
cause why his entry should not be canceled, his said timber and stone
entry will be canceled, and the land involved held subject to entry
Inudert1e homestead law only.

MINING CLAIM-INACCURATE DESCRIPTION OF

LAND.

WRIGHT ET AL. . SIOUX CONSOLIDATED MINING l3o.
A mining claim will not be permitted to pass to patent, where in the description
thereof, as appearing in the srveyor's certificate and the notice of application,
the natme of the colnty in which the claim is situated, is incorrectly given.

Secretary Hitchcock' to the Coimissioner of the Genzeral Laced Office,
(F. L. C.)
September 8, 1899.
S(A.ST.)
On August

27, 1890, the Salvator lode clai nwas located by Fed

IH.

Schmidt et at.,the claim being described in the location notice as situate
in the Tintic mining district, county of Juab, State of Utah. After
procuring the survey, No. 3219, of the claim, the Sioux Consolidated
Mining Company filed application for patent No. 2462 therefor on No-

vember 19, 1896,the claim being described in said application as being
in the mining district,county and State above given, which description
is in accordance with the officialsurvey.
Notice of said application for patent was given by publication and
posting as required by law.
Joseph WArightet a. filed adverse claim No. 1030, against said application for patent, alleging ownership of a conflicting claim, and within
the time allowed suit was commenced by them in the district court of

Juab county, Utah. The defendant filed its answer in said suit, and
subsequently entered a motion to dismiss the suit upon the ground
that the claim, whichlwas the subject of the suit, was located in Utah
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county and not in Juab county. Several affidavits were filed in support of said motion, all showing the claim to be located in Utah county.

The motion came on to be heard on said affidavits, and thereupon said
court dismissed said action on the ground and for the reason stated in
said motion.
On April 7, 1898,said adverse claimants filed a formal protest again st
the issuance of patent for said claim, alleging that the claim in controversy had been described in various records and conveyalces, as well'
as in said publication, as being located in Juab county, and that as a
matter of fact it was near the line between Juab and Utah counties,
-and that they had been misled to the belief. that it was located in Juab
county, and had accordingly brought their suit in that county, and
that when said suit was dismissed as aforesaid it was too late for them
*to bring suit in the proper county, and that if patent was allowed to
issue to the defendant company upon said application and defective
publication, great injustice would be done thein (protestants) and they
would thereby suffer great loss.
A hearing was ordered by the local office on April 7, 1898, and set
for April 10, 1898, and on April 23, 1898, the entry was inadvertently

allowed by the local office, and for that reason the hearing was continued sixty days and the proceedings were reported to your office.
On August 2, 1898,you decided that the claimant company should be
required to procure an amended survey of said claim and give new
notice by publication and posting of notice, and that unless the proper
stel)s were taken to comply with said requirement,

or an appeal filed

within sixty days from receipt of notice of said order, the entry should
be canceled without further notice.
Notice was served on August 6, 1898, and September, 1898, applicant

appealed to this Departmnt and assigned errors.
On May 29, 1899, protestants withdrew their protest.
The only question for consideration, therefore, is whether or not a
patent should issue for this claim in the absence of any protest, in view
of the proceedings hereinbefore-referred to.
The act of Congress approved May 10, 1872 (Rev. Stat. Sec. 2325),

prescribes the manner of proceeding necessary to the issuance of patent
for mineral lands, and requires that the applicant shall file in the land
office, with his application,
a plat and field notes of the claim or blaims in common, made by or under the
direction of the United States surveyor general, showing accurately the boundaries
of the claim or claims . . . . the register of the land office upon the filing of such
application, plat, field notes, notices and affidavits, shall publish a notice that such
app]ication has been made; for the period of sixty days, in a newspaper to be by him
designated . . . . he shall also post such notice in his office for the same period.
The claimant . . . . shall also file with the register a certificate of the United
States surveyor general . ... that the plat is correct, with such further description by such reference to natural objects or permanenit monuments as shall identify
the claim endfuitnis7han acouratedescriptionto be incorporated in the patent.

0
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By general mining regulations approved December 10, 1891 (see. 29,
p. 23), which were in force at the time this application was made,
The claimant is then required to post a copy of the plat of such srvey in a conspictlous place upon the claim, together with notice of his intention to apply for a patent
therefor, which notice will give the date of posting, the name of the claimant, the
name of the claim, mine or lode, the mining district and county.

In the case at bar, the description of the claim as given in the surveyor's certificate and in the notices posted and published by the
applicant and the register of the land office, shows it to be located in
Juab county, and this description is shown to be incorrect in tat the
claim is not located in Juab county, but is located in Utah cunty.
These notices informed the public that the applicant would apply for
patent upon a claim of a certain Dame and description located in Juab
county; and parties owning claims located wholly in Utah county were

not thereby notified that an application was to be made for a patent
upon a claim which conflicted with their claims.

It may be said that the other data found in the plat of survey, certificate and notices, showed the claim to be located in Utah county,
and showed that the statement that it was i Jab county was a istake.

How could one, from reading the description as given, determine

which part of it was correct, and which part was a mistake?
The case of John K. Castner et al. (17 I,. D., 565) is parallel with the

case at bar in almost every material respect, and in that case it is said:
The locutsof a mining claim should be fixed with mathematical accuracy, as well
in the report of the official survey, as upon the surface of the earth.

This has not been done in the case at bar, and therefore your decision
is found correct and is affirmed.
MINING CLAIM-SURVEY-STATIUTORY EXPENDITURE.
HIDDEN TREASURE LODE.
To hold land lawfully included in a location the lines of survey may be laid pon
the surface of conflictino and excluded claims under subsequent.locations.
The statutory expenditure required as a pre-requisite to mineral patent must be
shown to have been made upon, or for the benefit of, the claim as presented for

l-|patent.0
00

1,ecretary Hitchcock to
.L. C.)

the Comnmissioner of the General Land: Offlce,
September 12, 1.99.

(E. B., Jr.)

By your officedecision of August 30, 1897,Joseph B. Hardon, caimant of the Hidden Treasure lode mining claim, mineral entry No. 1153,
made May 26, 1896, survey No. 11475, Duraugo, now Denver,; Colorado,

land district, was required to procure an amended survey establishing
the westerly end line of the claim at the point of intersection of the
southerly side line thereof with the easterly side line of the Tip Top
lode claim, survey No. 8870, and "to show compliance with the law in

the matter of expenditure," on pmin of cancellation of the entry with-
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out further notice, upon his default or failure to appeal. Ol review,
November 11, 1897, your office adhered to its previous decision. The
claimant has appealed from these decisions, contending that both the
above requirements are erroneous.
It appears that, proceeding westward from its center along the lode
line, the Elidden Treasure claim as located crossed, in the order following, the Tip Top and the Chandler lode claims, survey No. 8870, a small

triangle belonging to the Hidden Treasure lying west of the Chandler;
that the Hidden Treasure location was made prior to the location of
-the Tip Top aud.Chandler, and that the conflict between these claims
-wasexcluded from the notices of the Hidden Treasure application for
patent and from its entry.
Your office decision holding that under these circumstances the
westerly end line ofthe Hidden Treasure must be established at tbe point
of intersection of the southerly side line of that claim with the easterly
side line of the Tip Top claim is, to that extent, erroneous.

The ground

within the said triangle appears to have been lawfully embraced within
the Hidden Treasure location and is still claimed thereunder, and to
hold sch ground the lines of survey of that claim may be laid upon
the surface of the said conflicting and excluded claims (Paragraph 8,
Mining llegtlations, approved June 24,1899,28 L.D.,577). The endline
of the Hidden Treasure appears to be properly placed by the approved
survey of that claim, i accordance with the foregoing regulation.
The improvements relied upon by the claimant to mleet the requirement of the statute, section 2325 of the Revised Statutes, that as a
condition to the issue of patent an expenditure of five hundred dollars
must have been made upon the claim by himself or his grantors, consist of a discovery cut valued at $125.00,and two shafts, one of which
is valued at $400.00 and the other at $120.00. Both these shafts are
within the conflict, the excluded ground above mentioned. They are
not showrnto be of any value toward the development of the claim as
now constituted, are not part of such claim, and are apparently not
the property- of the claimant or und er his control. They cannot, under
these circumstances, be credited to claimant toward the necessary
statutory expenditure (Antediluvian Lode, 8 L. D., 602; Independence
Lode, 9 L. D., 571; and Lone Dane Lode, 10 L. D., 53). Without them

the expenditure shown is insufficient. The requirement of your office
upoll this point was a proper one, and is therefore approved.
Before proceeding to cancel the entry, however, you will allow the
claimant a reasonable time within which to file a certificate of the surveyor general, showing other expenditure, if any there be, additional
to that in the said discovery cut, and aggregating in value $500.00,
madelby himself or his grantors, upon or for the benefit of the claim
as now constituted, at any time prior to the expiration of the period of
publication of notice of the application for patent.
Wells et al. (25 L. D., 550).
-The

See Draper et at. v.

decisions of your office are modified accordingly.

158

DECISIONS RELATING: TO THE PUBLIC LANDS.
MIUNING CLAIM-FORT

BELKNAP

INDIAN RESERVATION.

EUREKA AND TRY AGAIN LODE, CLAIMS.
Section 8, act of June 10, 1896,altllorizing!, mineral entries of lands formerly embraced
in. Fort Belkuap Indian reservation contemplates that sueh entries shall be made
in accordance with the procedure set out in sections 2325aud 2326of the Revised
Statutes.

Secretqry Hitchcock to the 1om lnissioner o the General Land Ofce,
(F. L. C.)
Sepltember 12 199.
(E. B., Jr.)
This is an appeal )y Samuel K. McDowell ad others from the
decision of your office, daited October 12, 1897, rejecting their application, to purchase the Eureka and Try Agrin lode claims, surveys Nos.
5098 and 5099, Helena, Montana, land district. iThe said: applications
was presented June 9, 1897, and, it is stated therein, was made "uinder

the provisions of ection

of Chapter 398, U. S. Statutes at Large.7:

Section 8 referred to (act June 10, 1896, 29 Stat. 321, 353,) accepts,
ratifies anld confirm~llsan agreement therei set out providing for the

cession to the United States of a certain portion of the Fort Belknap
Indian

reservation

in, the State of Montana, makes provision for the

survey of the boundary lines thereof, and further declares:That upon the filing in the United States local land officefor the district in which
the lands surrendered by article one of the foregoing agreement are situated, of the
approved plat of survey authorized by this section, the lands so surrendered shall
be opento occupation, location, andlporchase, undertheprovisions of themineral-land
laws only, subject to the several articles of the foregoing agreement: Provided, That
said lands shall be sold at teu dollars per acre: And providedfeclier, That the terms
of this section shall tot be construed to authorize the occupancy of said lands for
mning purposes prior to the date of filing said approved plat of survey: PFrovided,
however,That any person who in good faith prior to the passage of this act had discovered and opened, or located, a mine of coal or other mineral, shall have a preference right of purchase for ninety days from and after the official filing in the local
land office of the approved plat of survey provided for by this section.

See the repeal of the last of the foregoing provisos by section 10 of
the act of June 7, 1897 (30 Stat., 62, 93).

With their said application said McDowelland others also presented
all app]ication for patent, the field notes and plat of survey of the said
claims, affidavits of citizenship of the claimants, copies of location

notices and abstracts of title. Protests against the application for
patent and application to purchase were filed,June 10, 1897,by Robert
Orman, and Thomas O'llailon and others, alleging, in each instance,
ownership of a claim or claims in conflict with the said Eureka and

Try Again, and, generally and specifically, failure on the part of the
Eureka and Try Again elaimants to comply with the provisions.of section 2325 of the Revised Statutes.

It appearing

that no copy of the

plat or notice of the application for patent had been posted on the lancd:
nor in the local office, and that notice had not heen published, asrequired
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the local office, on June 12,

1897,for those reasons rejected the application to purchase.
In its decision, on appeal, your office, in affirming the decision of the
local office, said:
Although it is impossible to definitely locate these mining claims the township
being unsurveyed, it is evident from the record that they are situated, partly at least,
in said Fort Belknap Indian reservation.
Your decision must be affirmed for two reasons, first, because the approved plat of
survey of the boundary line of said ceded land has not been filed as required by the
act, aid, second, because application for the purchase of said lands when opened
must be made in accordance with the mining laws and regulations. The application
offered is irregular and could not be accepted even were these lands not in a state of
reservation.

In their appeal claimants assign error upon all the holdings of your
officedecision, contending that the plat of the survey authorized by said
section 8 had been filed in the local officepursuant thereto prior to the
presentation of their said applications, and that under that section it was
not necessary for them "to comply with the requirements of the mining
laws and regulations applicable i ordinary cases," but that they were
only required thereunder
to make the application in question and pay the price provided for by the lawl upon
affirmatively sho wiug that the locations were ]miadebefore the cession of said strip
in good faith.

It is alleged that the said claims are -within the ceded lands, and
that the claims were located in 1892. The Department has not been
able to determine from any data in the papers of the case nor from the
records of your office whether the said claims are either wholly or in
part within the ceded lands, nor whether the approved plat of survey
of the boundary lines thereof had been filed as required by section 8
prior to the presentation of the said applications. But assumling that
when these applications were presented the lands i question were
open to ocupation, location and purchase, and that the said claims
had been duly located, the proceedings for their purchaseand patenting would be the same as if they Wereoutside the ceded lands, that is,
the proceedings set out in sections 2325 and 2326 of the Revised Statutes. Without considering any other question it is enough, therefore,
to find that claimants did not so proceed.

They posted no copy of the

plat of the claim thereon, together with a notice of the application
for patent, previous to the attempted filing of teir application, as
required by said section 2325; neither did they give the other.
notices required by that section, nor furnish the certificate of the
surveyor-general as to expenditures. Under these circumstances thee
application to purchase was properly rejected, and the application for
patent should also have been rejected.
The decision of your office is affirmed, in accordance with the views

herein expressed.
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MINITG CLAIM-AMENDMENT Or PATENT-ADVERSE

PROCEEDINGS.

OWLnRS V. KILLOhAN ET AL.
The right to have a mineral patent so amended as to describe the land actually
applied fbr and purchased, is not defeated by a subsequent adverse location, nor
by an entry, based on said location, allowed during the pendency of proceedings
instituted to secure such amndmient.:
One who is entitled to a mineral patent under au entry, made after due compliance
with statutory procedure, is not required to file an adverse claim as against the
subsequent application of another that embraces part of the land so entered.

:SecretaryHitchcock to the Commissioner of the General Land Office,
(F. L. C.)

Septernber 12, 1899.

(G. C. R.)

On September 4, 1895, Joseph M. Killoran et al. located five lode
claims, viz., Eclipse Nos. 1, 2, 3, 4 and 5, embracing practically the
whole of the NE.
of the SW. of' Sec. 14, T. 9 .,
80 W., 6th p. in.,
Leadville, Colorado.
January 9, 1897, Killoran et al. applied for patent for said claims, and
after publication of notice, filing of said plat, etc., mineral entry No.
4150 was allowed therefor, and final certificate issued March 22, 1897.
On April 6, 1897, Frank W. Owers filed in the local office his protest

against the issuance of patent on said mineral entry, claiming that the
land covered thereby is owned by protestant and others as the Edna
placer.
Killoran, as one of the claimants of the Eclipse lodes, moved to dis-

miss the protest.
The question raised by the protest and motion were considered by
your office on December 20, 1897; you held for cancellation said mineral

entry No. 4150for the Eclipse lodes and rejected the application for
patent based thereon. Frol that udgment Joseph X. Killoran has
appealed to this Department.X
The land i controversy is the NE. i of the SW. - of Sec. 14, in said
township.
Frank W. Owers and others claim the land upon the following state
of facts:
On February 26, 1880, Peter Quigley et al. located the NE.

SW.

1

of the

(the land in controversy), the B1.J of the NW. and the SW. :

of the NE. 1, Sec. 14, T. 9 S., R. 80 W., Leadville, Colorado, as a placer
claim. On February 2, 1880, a certificate of location was filed for

record, and on the same day the locators, seven in number, conveyed
their interests in said claim to P. J. Coston. The deed (a quitclaim)
was filed for record February 28, 1880.

March 4, 1880,P. J. Coston filed his application for a patent for the
land described in said location certificate, which, as before seen, included
the NE. 1 of the SW.

41 of

said Sec. 14, the land-in controversy;

ol the

same day notice of the application was duly published, describing the
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land as in the location certificate; a plat of the land was filed ol the
same day; the plat also contained the same description.
May 10, 1880, Coston filed an application in writing to purchase the
land embraced in his application for patent, but in doing so he misdescribed one of the forty-acre tracts. This application to purchase (an
unnecessary proceeding) described the NW. I of the SW.i (not the NE. .
of the SW. 4) of said section, with-other lands above described. On
the same day the receiver issued his receipt to Coston for $400, describing the land as i Coston's said application to purchase, and not, as be
should have done, as in the application for patent, the published notice,.
and the plat. The register on the same day issued his final certificate,.
following the description made by the receiver.
A duplicate receipt was issued and delivered to Coston, which correctly described te land as given in the application for patent, the
published notice, and the plat. The records of the local office show
that Coston's entry for the Edna placer embraced the lands as in the
application for patent, the notice, and plat, which, as before seen,
described the land in controversy.
On May 16, 1881, patent was issued to Coston for the NW.

of the

SW. of said Sec. 14, with other lands described in his application,
the patent thus following the description contained in the register's
certificate. This patent was delivered to Coston on October 3, 1881,
upon the surrender of the duplicate receipt, which, as before seen,
correctly described the land.
It would appear that Coston did not observe the inisdescriptio in
the patent when delivered to him, since he soon thereafter had it
recorded in its incorrect form. Bt loug before the Eclipse lode claims
(covering the land in question) were located, ad, o June 18, 1890,
F-rank W. O'wers, of Leadville, Colorado, one of the then owners of the

Edna placer, advised your office of the error made in the issuance of
the Edna placer.
Your office,under date of July 3, 1890,advised Mr. Owers that before
a new patent could be issued for the claim as applied for the patent

then issued must be surrendered, accompanied by a request that the
same be canceled; that a reconveyance of the land described in the
patent to the United States should be transmitted, together with evidence from the county records of present ownership of the parties in
whose interest the request for a new patent is made, and showing that
there are no ncumbrances on the title.
In the mneantime,as shown by certified abstract of title, fractional
parts of the land described in the Coston patent had been transferred to
sundry parties, and mortgages had been given and recorded. Coston's
interest in the land was extinguished, October 14, 1885,by virtue of a
sale under-a fee bill out of the supreme court of Colorado.
On March 21, 1898,G-.W. Bowen, representing himself as attorney
for F. W. Owers and the judgment creditors, informed your officethat
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three-fourths of the Edna placer was sold under a judgment in September, 1897, and
as nine months are allowed within which to redeem the same, we are unable at this
time to convey to the United States the forty acre tract erroneously patented tothe
entryman; when the time of redemption expires, and the conveyance has been made,
we shall attend to the matter promptly, and have the correction made.

By your office letter of February 23, 1895,the register and receiver
were fully advised that the land in controversy was included in the Edna
placer entry. Those officers were also cognizant of the fact that proceedings looking to the correction of the Edna placer patent had been
begun when they allowed said entry No. 4150 for the Eclipse lodes.

It is insisted that no adverse claim was filed during the period of
publication of the application for patent for the Eclipse lodes, and
that under the provisions of section 2325 of the Revised Statutes no
objection from third parties to the issuance of patent therefor can now
be raised. The answer to this contention is that the Edna placer
claimants made due publication, which correctly described the land
for which patent was applied, and which embraced the land in question.
No adverse claim appears to have been filed against the Edna placer
application for patent and the entry was duly allowed thereon.
The Edna applicants were then entitled to a patent upon their entry,
so far as appears from this record, and they were, therefore, not
required to file an adverse against any subsequent application for a
patent for any part of the land so entered, and their failure to adverse
the Eclipse application in nowise interferes with their rights secured
under the entry.

Iron Silver Mining Co. v. Campbell, 135 U. S., 287.

Again, the records of the local office showed that the land in controversy had been entered under the name of the " Edna Placer" when
Killoran et al. located their five lode claims thereon. The Eclipse
applicants were therefore charged with notice of the Edna placer entry.
It is certain that the local officers, acting for the government, sold
the land in question to Coston under his application for patent for
the Edna placer claim. It is equally certain that Coston bought
and paid for the land in question. It is not shown that the entryman
or his grantees ever abandoned the land entered; on the contrary, they
are still claiming it. They repeatedly sought to have the patent
corrected to properly describe the land so entered, long before Killoran
et al. ever located the Eclipse lodes.
The land in question, not having been patented, is still under the
jurisdiction of this Department; but for a palpable mistake of the
local officers it would have been properly described in the Edna patent.
On a reconveyance to the United States of the land erroneously
described in the patent, a new or corrected patent will issue so as to
include the land in controversy. Bell v. Hearne, 19 How., 252; Wilson
v. Byers, 77 Ills., 76; Portland General Electric o. 17 L. D., 25; lHans
P. Hanson, 20 L. D., 376; Baldwin Star Coal Co. V. Quinn, 28 L. D., 307.
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The land in question was not subject to disposition at the date of
said entry No. 4150for the Eclipse lodes; that entry will therefore be
canceled.
The- decision appealed from is affirmed.

1H0MESTEAD-SOLrnIERS'

WIDOW-SECTION

203OT,R. S.

LUcY A. BOGART.
The widow of a deceased soldier who makes a homestead entry under section 2307
R. S., in her own name, and perfects title thereto, exhausts her right under the
homestead law.

Secretary Hitchcock to the Commissioner o the General Land Office,
(F. L. C.)
September 12, 1899.
(H. G-.)
Lucy A. Bogart appeals from the decision of your office of May 14,

1898,rejecting her second homestead entry, made September 10, 1892,
for the SE1 of the SEf of Sec. 10; the SW, of the SWJ of Sec. 11,
and the WJ of the NWJ of Sec. 1, T. 25 N., R. 27 E., embracing one

hundred and sixty acres, in the Waterville, Washington, land district.
It appears that the applicant, as Lucy A. Andrews, widow of James
S. Andrews, a soldier, deceased, made original homestead entry at the
local officein said district, under section 2307 of the Revised Statutes,
January 22, 1892, for the S of SWJ and WI of SEA of Sec. 10, T.
25 N., R. 27 E.

August 21, 1897, she submitted final proof in support of her first
entry and final certificate was issued thereon under her name of Lucy
A. Bogart, as she had remarried. The attention of your office was
directed to the fact that she had made a second entry for another
tract, and your officeheld such entry invalid.
Your office so held under the authority of the departmental decision
in the case of Adelia S. Royal (15 L. D., 408), wherein it was held that
a widow of a deceased soldier, who makes homestead entry under sec-

tion 2307 of the Revised Statutes, in her own name, exhausts her right
under the homestead law, as section 2298provides that no person shall
be permitted to acquire title to more than one hundred and sixty acres
under the provisions of the chapter relating to homesteads; that as
both of the entries were made in the year 1892,in the months of, January and September, respectively, and deducting the term of military
service of her deceased husband, which was a little over one year,
Mrs. Bogart would be-required to reside on the land embraced in her
first entry nearly four years, which would preclude her residence on
the second tract so entered, during that period; and further, that
had her husband exercised his right to make the first entry, she could
have perfected the same without interfering with her right to make
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another, but that his failure to exercise that right did not confer-onhis
widow the~right to make two homestead entries.
The appeal, which is not accompanied

by a brief, alleges specific

groulis of error in the holdings of your office.
The decision of your officeappears to be a correct exposition of the
law governing the case, and it is therefore affirmed.

MINING CLAIMI-LOCATION-ALIEN-ASSESSMENT

WORK.

McEvoy v. MEGGINSON.
A minig location made by an alien is not void, but voidable; and a subsequent
declaration of intention to become a citizen, made by the locator prior to the
inception of any adverse right, relates back to the date of the location and validates the same.
Annual assessment work is not a condition to obtaining patent, but only a condition
to the continued right of possession to an unpatented claim as against other and
adverse claimants, and a failure to perform such work furnishes no reason for
the cancellation of an entry, in the absence of an adverse claim legally asserted.

Acting SecretasryRyan to the Commissioner of the General Land Office,
(F. L. 0.)
September 1 1899.
(G. B. G.)

September 21, 1880,John Hanley located the Lone Jack lode mining
claim, in the Garden Valley mining district, Eldorado county, California.
The possessory right or title, if any, acquired by this location, having by virtue of certain mesne conveyances and mortgage foreclosure
proceedings passed to and vested in William Megginson, the said Meg.
ginson applied for a patent for said claim, and, February 5, 1898, made

mineral entry therefor.
May 16, 1898, A. D. McEvoy filed in your office a sworn protest

against the patenting of said claim, alleging, in substance, that he is
the owner entitled to and in possession of the premises embraced in
Megginson's application; that the original locator, Hanley, was not a
citizen of the United States September 21, 1880, when he located said
claim; that the notice of this location was not recorded in "Book A.,
page 19," of the Garden Valley mining district, as stated by Megginson, in. his application for patent; that the assessment work required
by law was not done on said claim for the year 1897,and that therefore
he (Mc1voy) relocated the premises embraced in said claim, February
15, 1897 (1898).

October 1, 1898,your office dismissed the protest, and the appeal of
MeEvoy brings the case here.

The record shows that at the date of the location of the Lone Jack
claim, the locator, Hanley, was an alien, and had not declared his intention to become a citizen of the United States; that on March 10, 1883,
he conveyed a one-half interest in the claim to one Julius Johnson;

that on June 3, 1884,he made his declaration of intention to become a
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citizen; and that on March 19, 1886, he and Johnson conveyed the claim

to Henry Anderson and Rudolph Orth, who subsequently executed a
mortgage thereon, through which Megginson deraigns title.
Section 2319 of the Revised Statutes declares that all valuable mineral deposits in lands belonging to the United States are free and open
to exploration and purchase, and the lands in which they are found to
occupation and purchase, "by citizens of the United States and those
who have declared their intention to becomesuch." It is not necessary
to decide in this case whether the location of mineral land under this
section by an alien who has not declared his intention to become a
citizen of the United States may be defeated. by a relocation of the
premises by a qualified locator prior to the filing of such declaration
of intention. Hanley's location was not void, but voidable, and his
declaration of intention made June 3, 1884, and before there was a
relocation or attempted relocation of the ground in controversy related
back to the date of his location' and operated to validate it, and upon
declaring that intention he was entitled to the advantage of work
previously done, and of the record previously made by him in the
location of said claim. (See Leary v. Manuel, 12 IL. D., 345; Lone
Jack Mining Co. et al. v. Meggison, 82 Fed. Rep., 89; Croesus Mining,

Milling and Smelting Co. v. Colorado Land and Mineral Co., 19 Fed.
Rep., 78; North Noonday Mining Co. v. Orient Mining Co., 1 Fed.
Rep., 524.)

The remaining allegations of this protest, even if true, are without
force. The notice of the Lone Jack location was recorded in Book A,
at page 190 of the mining records, instead of page 19, as stated in the
application for patent, but it is not alleged by the protestant that he
was misled or deceived thereby to his injury, and as a matter of fact
the record shows that he was not misled or deceived by this clerical
oversight to his injury, or at all. /It is doubtful whether the assessment
work was done oi this claim for the year 1897, but even if it was not,
this delinquency does not furnish a ground of protest. The doing of
annual assessment work is not a condition to obtaining patent, but
only a condition to the continued right of possession to an unpatented
claim as against other and adverse claimants, and a failure to perform
such work furnishes no argument for te cancellation of an entry, in
the absence of an adverse claim legally asserted. Hughes et al. v.
Ochsner

et al., 27 L. D., 396, 398. AX

There was no relocation of the premises in controversy prior to
Megginson's entry, and no assertion of an adverse claim in the manner
provided by law.
The decision appealed from is affirmed.
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LIMITS.

INSTRUCTIONS.
The instructions of June 6, 1899,28 L. D., 479,with respect to the price of the alternate reserved sections within the ]imits of the grant along the constructed main
and branch lines of the Southern Pacific and within the forfeited limits of the
Atlantic and Pacific, adhered to on review.
The eases of Thomas A. Holden, 16 L. D., 493, and Edward D. McGee, 17 L. D., 285,

overruled.

Acting Secretary Ryan to the Commissionerof the GeneralLand Office,
(F. L. C.)
September 14, 1899.
(F. W. C.)
Under date of June 6, 1899 (28 L. D., 479), in response to a request
from your office for instructions, you were advised that the alternate
reserved sections within the limits of the grant along the constructed
main and branch lines of the Southern Pacific railroad, and also
within the limits of the forfeited Atlantic and Pacific grant, must be
held at the double minimum price irrespective of any question as to
whether the Southern Pacific Railroad Company can acquire title to
any or all of the odd-numbered sections within said conflicting limits.
Under date of July 13, last, there was filed in this Department a
request for a reconsideration of the instructions above referred to, said
request being filed by Messrs. Harvey Spalding' and Sons, representing
themselves as attorneys for a number of entrymen in the Los Angeles
district, California.
After careful consideration of the briefs filed in support of the
request for a reconsideration, and of the authorities cited in support
thereof, the Department adheres to the conclusionreached in the instructions of June 6th last, and must therefore deny the request. So far as
the decisions of the cases of Thomas A. Holden, 16 L. D., 493, and
Edward D. McGee, 17 L. D., 285, are in conflict with those instructions
they will no longer be followed.

I-IOMESTEAD-AMENDMENT-DJOINING FARM ENTRY.
PICARD V. REHBRIN.
The right of a homesteader to change his entry to an adjoining farm homestead is
not affected by his failure to comply with the law nder his original entry of
the tract. i the absence of a valid intervening adverse claim.

Acting Secretary Ryan to the Commissionerof the General Land Office,
(F. L. C.)
September 14, 1899.
(G. J. H.)
October 19, 1894, Charley Rehbein made homestead entry for the
NE. of the NE. 1 of Sec. 28, T. 31, . 22, St. Cloud land district,
Minnesota.
April 11, 1896, Rehbein offered his commutation proof on said entry,
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under section 2301 Revised Statutes, before the clerk of the district
court of Anoka county, at Anoka, Minnesota; and on the same day
Eusibe Picard filed a corroborated protest against the acceptance of
said proof, alleging that lie was in possession of, and had made valuable

improvements upon, the land in question at the time Rehbein made
entry thereof; that he has continued in the possession and occupancy
of the same, and has made other improvements thereon, since the date
of said entry; and that Rehbein has never resided upon and improved
said land as required by law.
Testimony on behalf of both parties was taken at Anoka, Minnesota,
before the clerk of the district court of Anoka county.
April 15, 1896, Rehbein filed an application for leave to amend his

homestead entry so as to make-it an adjoining farm entry.
August

11, 1896, the local officers found, upon the testimony sub-

mitted, that Rehbein had not complied with the requirements of the
homestead law in reference to settlement and residence, and recommended that his final proof be rejected. They also recommended that
Rehbein's application to change his entry to an adjoining farm homestead be disallowed, on the ground that "the adverse right of said
Eusibe Picard has intervened." From said finding Rehbein appealed
to your office, which, on October 11, 1897, affirmed the action of the
local officers and rejected "Rehbein's final proof and application to
amend his entry." From this decision no appeal was taken, but, on
February

15, 1898, your office, of its own motion, again took up the

matter and rendered decision, which is in part as follows:
This officeby letter "H" of October 11, 1897, affirmed your decision, but did not,
in terms, hold Rehbein's H. E. No. 17046for cancellation.
October 16, 1897,you notified Rehbein's attorney by registered letter, and on January 28, 1898)you reported that no appeal had been filed.
As to the matter already adjudicated, the case is hereby closed. It is necessary,
however, to pass on the validity of Relibein's H. E. No. 17046. The final proof shows
that he never established a residence on the land and he did not attempt to change
his entry to an adjoining farm entry, until after Picard had showed the fact of his
failure to comply with the law. He, Picarl, was then entitled to the preference
right of entry under the 2nd section of the act of May 14, 1880 (21 Stat., 140).
Therefore H. E. No. 17046 is hereby held for cancellation, subject to the right of
appeal.

From this latter decision Rehbein has appealed, assigning the followinglgrounds of error:
Error to again take up this matter on his own motion until the defendant shall
make, or neglect to miake, his offer of final proof. The case having been closed by
final order of October 11, 1891, and the plaintiff not having made application to
correct the said order.
Error to find from all of the files and proofs in the matter that the defendant,
Relibein, did not in good faith establish a residence upon the land in question and
did not in good faith improve the same.
Error to find that this plaintiff, Picard, was entitled to a preference right of entry

to this land.
Error to find under all of the files and proofs in this action that H. E. No. 17046is
or should be held for cancellation.
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The facts of the case, in reference to Rehbein's settlement and residence upon the tract in dispute, are sufficiently set forth in your office
decision of October 11, 1897,and need not be herein repeated. It is
clear from the evidence that he has never in good faith established a
residence

upon his claim to the exclusion of a home elsewhere, and

therefore, not having compliedwith the requirements of the homestead
law up to the time of the presentation of his commutation proof,'said
proof was properly rejected.
Rebbein's application to amend was made prior to adverse action on
his final proof, and was in effect an abandonment

of all rights under

his original entry and an application to make adjoining farm entry.
He states under oath that the reason he did not at first make an adjoining farm entry of the land was because he was ignorant of the fact that
he was entitled'to make such entry. His -failure to reside on the land
under his first entry in no wise affects his qualifications as an applicant to thus amend his entry. He stands on the same footing as anyone else owning au adjoining farm, subject only to any intervening right
on the part of the protestant. It does not appear that the latter is a
settler on the land or that he paid the costs of the proceedings on the
protest. It is not seen, therefore, from the record as now made, that his
standing in the case is such as to defeat the right of amendment on the
part of Rehbein.

Nor can the rights of Rehbein be affected by the fact

that the judgment of your officeholding his entry for cancellation was
not rendered until after the expiration of the time allowed for appeal.
It is therefore directed that Rehbeil's entry be canceled and he be
notified that he will be permitted, within thirty days from notice hereof,
to file in due form an application to make adjoining farm entry of the

land involved, and that protestant be
taken and be given thirty days within
why such entry should not be allowed.
showing on the part of protestant the

notified of the action herein
which to show cause, if any,
ID the event of any adverse
papers will be transmitted to

your office for appropriate action, otherwise the application will be
allowed, if Rehbein is shown to be in other respects qualified to make

such entry.
Your office'decision is modified as above indicated.
'PREFERENCE RIGHT OF ENTRY-APPLICATION

JACOY

TO ENTER.

. KIUBAL ET AL.

A preferred right of entry under the act of May 14,1880,cannot be secured by pro.
ceedings on protest against an application to enter.
The case of Cline v. Urban, 29 L. D., 96,cited and followed.

Acting Secretary Ryan to the Commissionerof the General Land QOfce,
(IF.L. .)

September 14, 1899.

(J. L. MeC.)

Joseph Kubal, on March 26,1891, made homestead entry for the
SW.

of Sec. 32, T. 98, R. 67, Mitchell land district,

South Dakota.
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He made final proof, upon which patent was issued February 11, 1895.

On November 5, 1894 (subsequently to his making final proof), he and
his wife Anna Kubal conveyed the land by general warranty deed to
another party.
On June 24, 1895, James J. Kubal made homestead entry for the
SW. - of Sec. 14, T. 96, R.62, same land district.

On August 28, 1895,

he relinquished said entry, and filed an application to make entry for
the NE. I of Sec. 25; T. 97, R. 66, same land district.

A few days later

he applied to amend his application to the NW. of Sec. 29, T. 97, R.
65. His application was refused by your office letter of February 8,
1896. He appealed to the Department, which, on August 19, 1897,
reversed the action of your office,and directed the allowance of his
entry as amended-for

the NW.

A of

said Sec. 29 (25 L. D., 132). Said

departmental decision was promulgated by your officeon August 31,
1897.

Prior to the last-named date, however-to wit, on August 26, 1S97Anna Kubal, claiming to be the deserted wife of said Joseph Kubal,
filed homestead

application

for said NW.

i

of Sec. 29.

The local

officers rejected said application because of conflict with that of James

J. Eubal.
On September 13, 1897, Anna Kubal appealed from said decision,

contending that her application should have been received, and held
to await the decision in the matter of James J. j13hbal'sapplication to
amend.
On September 9, 1897, Jacob Jacoby filed an affidavit alleging that
James J. Kubal was the same person who, under the name of Joseph
Kubal, had on March 26, 1891 (supra), made homestead entry for the
SW. 1 of See. 32, T. 98, R. 67. He asked that a hearing be ordered,

and offered to pay the expenses thereof; but he did not file an application to enter the land, nor for a preference right of entry. Notices
were issued for a heaiing to be held October 19, 1897, before the local
officers, on the above charge.
On September 25, 1897, Anna Kubal filed a second application to

make homestead entry for said NW. i of Sec. 29, alleging that she was
the deserted wife of Joseph Kubal, was the head of a family, and had
five small children to support; that she was, and had been for more
than ninety days, an actual settler on the land. At the same time she
filed James J. Kubal's withdrawal of his application to enter the land
and allowing Anna Kubal to complete her filing.
On October 13, 1897,.the local officers, acting upon the above appli-

cation, held that the withdrawal of James J. Kubal was in effect a
relinquishment of his right to make entry of said tract-the NW. 1 of
See. 29; also that, as said withdrawal or relinquishment

was filed while

a contest was pending against his right to enter said tract, it was
proper to presume that his relinquishment was the result of said contest; therefore they awarded the preference right to make entry of said

170

DECISIONS RELATING TO THE PUBLIC LANDS.-

tract to said contestant, Jacob Jacoby; and rejected Anna Kubal's
application to enter the same. All parties in interest were notified
October

18, 1897.

At the hearing had October 19, 1897,the defendant, James J. Kubal,
made no appearance; but Mrs. Kubal appeared as itervenor.
The
local officers made no finding upon the question as to whether said
James J. Kubal and Joseph Kubal are one and the same person, but
transmitted all the papers to your office. The withdrawal by James J.
Kubal of his application renders a decision of this question unnecessary.
On October 28, 1897, your office returned to the local officers Anna

Kubal's first application, with instructions that it be received and held
to await the final determination of the Department in the matter of
James J. Kubal's application (which application, however, had been
allowed by departmental decision of August 9, and the decision pro.mulgated by your office August 31, 1897; and on September 25, 1897,

Anna Kubal had filed in the local office James J. Kubal's withdrmwal
of said application).
On December 17, 1897,Anna Kubal personally applied at the local,
office to enter said land; but the local officers again rejected her application, and the same,Was "held to await the final determination of the
case of the United States v. James J. Kubal ;" and she was notified
that when said case was closed in accordance with the terms of your

office-letters of August 31 and October 28, 1897, appropriate action
would be taken by them relative to her application to enter. From
this decision also Anna Kubal appealed.
Your office, on February 8, 1898, in view of the facts above set forth,

rendered a decision finding and holding as follows:
Jacoby has not asked for the preference right of entry, and has not attempted to
enter the land. He appealed apparently as a friend of the government. Anna
Kubal was, 'when she filed her first application to enter, qualified, being then a
deserted wife and the head of a family. She kept her rights, gained by such application, alive; and when James J. Kubal filed his relinquishment of all claims to the
land applied for by her, her application attached. It should now be allowed; and
unless Jacoby appeals, it will be returned for acceptance by you.

Jacoby has appealed. He alleges, in substance, that your office was
in error in holding tat because of his omission to file application to
enter and to ask for a preference right, he is not entitled to the benefit
of the same; and in not considering "the fraud and ollusion shown
to exist between Anna Kubal, the intervenor, and her husband, James J.
Kubal, alias Joseph Kubal."X
The preference right to contest an entry is created by statute (act of
May 14, 1880, 21 Stat., 140):
In all cases where any person has contested, paid the land office fees, and procivred Me ancellatie

of any preemption

homestead,

or timber culture entry, etc.

In the case at bar no entry was ever made on James J.. Kubal's application; so there could be no cancellation of an entry, and no basis for
a preference right. Also, technically speaking, no relinquishment
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Withdrawal of an application to enter may be made at

any time; and upon such withdrawal the land is at once relieved from
any claim under such application (Hughey v. Dougherty

9 L. D., 29).

Jacoby charges, in substance, that the divorce between Anna Kubal
and her husband was collusive and fraudulent-she "suing for a
divorce which had been consented to on the part of her husband for
the purpose of holding this land." The proof that such divorce has
been granted (September 30, 1897,) is on file in the record. The
Department has held (Cline v. Urban, syllabus, 29 L. D., 96):
The good faith of an entryworan in securing a decree of divorce, as affecting her
qualifications under the homestead law, is not a matter of investigation through a
contest under the act of May 14, 1880.

Anna Kubal, at the time of presenting her first application, was a
deserted wife (since divorced); and was qualified to make homestead
entry of the land. She was actually residing on the laud, it was subject to entry, and she has by her repeated appeals kept alive the rights
gained by her application. On James J. Kubal's withdrawal of his
application, hers at once attached.
The decision of your office is hereby affirmed.

Certain ox parte affidavits, filed after the hearing, have not been
considered in arriving at a conclusion herein.
CONTEST-RELINQUISHIENT-PREFERRED
HoERNsBY

V. CARSON

RIGHT OF ENTRY.

ET AL.

A relinquishnent filed after he initiation of a contest, and independently thereof,
will not defeat the preferred right of the contestant, if the facts shown at the
hearing require the cancellation of the entry on the ground charged.

Acting Secretary Ryan to the Commissioner of the General Land Office,
(F. L. C.)
September 15, 1899.
(G-.C. It
S.

On July 1i, 1895, Richard M.' Carson made homestead entry of the
SW. j, Sec. 3, and the E. NW. I, Sec. 10, T. 20 N., R. 31 W., arri-

son land district, Arkansas.
On July 19, 1897,Richard Hornsby filed his contest against said
entry, alleging that the same
was not made honestly and in good faith ....
for the benefit of himself .
but for the benefit . . . . of one John Morris; that said contestee in entering said
land was acting as agent for said Morris and that by agreement between said Carson
and Morris the title which said Carson obtained from the United States was to inure
to the benefit of said Morris.

Notice was issued on the day the contest was filed (July 19, 1897),
and the same was served on Carson on July 24 next following. B. F.

Dunn, a notary public of Bentonville, Arkansas, was commissioned to
take the testimony, the hearing being set for September 6, 1897, and
the testimony to be considered by the register and receiver on September 13, 1897.
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On July 23, 1897, Carson relinquished his entry and at 9 o'clock,
July 26, 1897, the relinquishment

was filed in the local office. Simul-

taneous with the filing of said relinquishment, John Morris and the
contestant, Richard Hornsby, presented their respective applications
to make homestead entry of the land. On the filing of the relinquishment, Carson's entry was canceled; Morris's application was rejected
because Hornsby had previously filed a contest. On August 13,.1897,
Morris asked for a hearing to show that Carson's entry was made in
good faith and that the relinquishment of his entry was not made as a
result of Hornsby's contest.
Morris was advised to appear at the time and place of the hearing
in Hornsby v. Carson, viz., September 6, 1897. This he did and testimony was duly taken, upon bornsby's allegations against Carson's
entry.
The register and receiver recommended that the contest be dismissed
and that Morris's application be accepted. This recommendation was
made because of the finding that " the evidence is not sufficient to sustain the charge, nor to show that the relinquishment

was filed as a

result of the contest."
On appeal your office,by decision dated April 12,1898, reversed that
action, and held Morris's application for the land subject to that of
Hornsby. Morris's appeal brings the case here.
The testimony shows that Carson is an evangelist; that lie was
absent from the land for considerable periods preaching, and claimed
to be engaged in charitable work; that he solicited old clothing from
friends in Memphis, Tennessee, Missouri, Kentucky and other places,
part of which he gave to the needy poor in the country where his land
is situated. Some of this clothing he exchanged with his neighbors in
return for work done on the land.

When called on to explain why he

should thus make merchandise of goods given for the benefit of the
poor by exchanging them for labor in improving his homestead, he
replied in a letter (admitted by him) addressed to Judge S. N. Elliott,
of Bentonville, Arkansas, as follows:
I told you for one thing that this homestead was not mine and that I was not running it, as I an no farmer and have no use for one. A friend Mr. Morris from Texas
owns it as soon at least as he fulfills his contract to repay me the money 1 advanced
It
to help
_a tin with farm work
him for the ipr)ovements that were on it ....
that I allowed men and boys to work for clothing as they were very willing to do
Counting up I found that about 95 days of work for clothing were put in
so ....
altogether; ....
I gave them (the clothes) for one third their real value. Fifty
cents a day is the usual price for man, boys less. So far as any benefits of such
work go in "improving the farm" they are for Mr. Morris and not for me. All this
has not been a dime in my pocket. As all this clothing (about 40 barrels and boxes)
was nearly all obtained from personal friends for the destitute and those needing
help, I know of no one more destitute than Morris, as he has not a dollar on earth
and is unable to work and can only do small jobs about the house and is abed most
of the time; .
that some of the people here who have been most helped in
their distress have been the very ones who have acted most basely and ungratefully
in misrepresenting things and lieing by wholesale. Such is evil human nature.
*Theymust now root for themselveswithout my help.
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On July 8, 1897, he wrote to the "Benton County Democrat" in
further explanation of his conduct. He admits writing the letter
which as published contains this statement:
A former friend of mine, a most worthy man, John Morris by name coming from
Texas, was very desirous of securing this homestead and having no money at the
time, I advanced it to him bybuying the improvements upon it; to do this of course
I had to enter the place in my own name. He has not been able to repay me the
money I advanced. Hence of necessity the homestead has contin ted to stand in my
name. I obtained it solely and only for Mr. Morris.

This publication probably gave to llornsby the information upon
which he brought the contest. On being served with notice Carson
wrote Hornsby a letter which was introduced in evidence. In said letter Carson says:
Not having read the terms and conditions of obtaining homesteads at the time I
filed and my attention having been called to my error or the illegality of the transaction as now appears, as soon as I learned this, I at once resigned and abandoned
all claims to said homestead as I have already stated. It was a very careless thing
in me not to carefully read the paper over at the time but it was owing to the haste
and brief space I had to lo it in. The result is I have lost it, which I suppose is a
sufficient penalty for carelessnfess. I could do nothing else in such a case but to
abandon all claims to the homestead, as I wish and endeavor always to be a law
abiding man-as all should be. I have no design whatever of acting crookedly or
illegally in what I did but all was the result of pure carelessness.

Both in the letters and communications as also in his testimony taken
at the hearing, Carson endeavored to excuse his mistake in making his
homestead affidavit (he did not recollect having sworn to it) wherein
he stated that his application
is honestly and in good faith made for the purpose of actual settlement and cultivation and not for the benefit of any other person, persons or corporations . . . that
he has not directly or indirectly made and will not make any agreement or contract by which the title which he . . . might acquire from the government ....
should inure, in whole or in part to the benefit of any person except himself, etc.

As before seen he admitted that he obtained the homestead "solely
and only for Mr. Morris," hence it could not have been obtained in
good faith for his ' own exclusive use and benefit."
It is probable that Carson's relinquishment was the result of Hornsby's contest. While both Carson and Morris swore that they had no
information that a contest had been filed when the relinquishment was
executed, yet Carson testified that he had heard:" a vague rumor that
somebody had threatened to do it" and Morris did not know "for certain" that there was a pending contest.
But whether the relinquishment was the direct result of the contest
or not makes no difference in this case. The hearing shows that Carson's entry was not made for his own use and benefit, but for the benefit of John Morris; that was the allegation in the contest affidavit and
the hearing clearly established its truth. The contestant did not
invoke the relinquishment in aid of his contest, but proved his allegations independently thereof. The contestant's rights in such case are
determined by the status of the land at the time of the initiation of
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the contest and his rights can not be defeated by the subsequent act
of the entryman relinquishing the entry, although the entryman may
have relinquished in good faith without knowledge of the pending contest. Brakken v.Dunn et al. (9L. D.,461). See also Webb v. Loughrey
et al. (idem., 440).
The decision appealed from is affirmed.

TIMBER CULTURE CONTEST-FfINAL PROOF-EQUITABLE

ACTION.

WRIGHT v. DIGGS.
A contest against a timber culture entry on the ground of failure to submit final
proof within the statutory period will not defeat the right of the entryman to
have said proof equitably considered, where it is submitted prior to notice of
such contest and without knowledge thereof.

Acting Secretary Ryan to the Commissionerof the GeneralLand Office,
(F. L. C.)

Septemhber18, 1899.

(L1.L. B.)

July 21, 1879, Edward A. Diggs made timber culture entry for the
NE. 4 of Sec. 26, T. 124 N., B. 50 W., in what is now the Watertown,

South Dakota, land district.
September 22, 1896,Joseph Wright filed contest against said entry,
in which he alleged that:
The said Edward A. Diggs has neglected and failed to comply with the law.
That more than thirteen years have elapsed since making said entry and said Edward
A. Diggs has not made, offered or filed final proof for said entry and tract of land,
or proof that he has planted or cultivated ten acres of trees or any amount of trees
on said tract as required by the tree culture laws of the United States. That
on August 22,1896, afflant filed, in due form, in the U. S. land officeat Watertown,
S. D., his application to enter said tract as a homestead.

At the date of filing the affidavit of contest, the defendant was residing in the State of New York.
Notice was issued, November 11, 1896, and upon a proper showing

service of same was made by publication, and the first publication was
made December 12, 1896. Prior to this first publication, namely,
November 25, 1896, the entryman submitted his final proof, which was
accompanied. by his affidavit showing sufficiently that he was pre-

vented by sickness and adversity from submitting it during the lifetime
of his entry.
At the hearing, oral testimony was submitted, showing that more
than thirteen years had expired since the date of the entry, and that
final proof had not been submitted within the statutory life of the
entry, but no sufficient evidence was submitted

to impeach his final

proof, which showed compliance with the requirements of the timber
culture law as to planting and cultivation of trees, nor was there any
evidence tending to contradict the statement in the defendant's adavit filed with his final proof, to the effect that he was prevented by
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sickness and misfortune from. submitting his final proof within the
statutory period.
It is also sufficiently appears that the entryman had no knowledge,
intimation, or suspicion that a contest had been filed against his entry
prior to the time he submitted his final proof.
Upon the foregoing facts, the register and receiver recommended
the cancellation of the entry, upon the ground that the entryman had
failed to submit his final proof within thirteen years after the date of
his entry. Upon appeal, your office, by decision of February 4, 1898,
reversed the action of the local office, dismissed the contest and
directed the issue of final certificate, and that the entry of Diggs be
submitted, in due course, to the board of equitable adjudication.
Wright has appealed.
It is a general departmental rule that when a default is cured by
the entryman before notice of the contest is served upon him and
before he has any actual knowledge or intimation that a contest affidavit has been filed against his entry, the contest must be dismissed.
Heptner v. McCartney, 11 L. D., 400.

-The only default shown to exist agaiiist the entryman here is failure
to submit timely final proof, and, as heretofore shown, before knowledge
or notice of the contest, the defendant made final proof, and thus
placed himself in a position where he is entitled, under the circuimstances of the case, to the equitable consideration of the Department,
as against any rights of the contestant.
The case at bar comes within the law as announced in Thompson v.
Bartholet, 18 L. D., 96. See also as bearing upon the case under consideration, Meads v. Geiger, 16 L. D., 366, and Zickler v. Chambers,
22 L. D., 208.

The decision appealed from is affirmed. The entry of Diggs will be
submitted to the board of equitable adjudication.
OILAHOMA TOWNSITE-LOT CEAIMANTS.
LEACH v. TANNAHILL.

A towusite entry under the act of May 14, 1890,is for the se and benefit of the
occupants of the land at the date of the entry; and priority of possession or
occupancy can only be material in case of conflicting clains of occupancy
existing at such time.

Secretary

itchcock to the Conmissioner of the General Land Office,

(F. L. C.)

September 18, 1899.

(C. J. W.)

The townsite of Cross, Oklahoma, was entered by townsite board
No. 6, on April 16, 1897.

On May 14, 1897, William Tannahill

filed an application

for a deed

for lots 13 to 24 inclusive (except lot 19), in block 13, of said townsite.
On July 27, 1897, A. L. Leach filed application

for a deed to the

saine lots, including lot 19, omitted from Tannahill's application.
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The case having been set for a hearing, Tannahill applied to have
taken the depositions of E. T. Warren, J. II. Dwyer, C. H. Stowell, F.
A. Badger, A. C. Rogers and William Tannahill, and the depositions
of said Rogers, Dwyer, Stowell and Badger were taken before a notary

on September 25,1897, the others not appearing.
The case standing for trial on September 28, 1897, Leach moved for

a continuance on the ground of the absence of material witnesses, the
motion indicating what the testimony of said witnesses would be;
whereupon Tannahill admitted that the witnesses would testify as
stated, if present, and the motion was overruled. The admission was
to the effect that the witness if present would testify that Leach was
the prior settler upon the lots in question. The case was then continned to the following day, when Tanuahill was allowed, over the
objections of Leach, to amend his application so as to include lot 19,

omitted from the original application, and the hearing proceeded.
On October 11, 1897, the board rendered a decision, wherein lot 19

was awarded to Leach and the remaining lots to Tannahill. Leach
filed a motion for a .review of said decision, which was allowed, and,

on April 4, 189S,the board reviewed its former decision and rendered
a second one, in which the former decision was modified to the extent

of awarding lot 20 to Leach, instead of Tannahill.

On said April 4,

1898, Leach gave notice that he would appeal from said decision to
your office. A motion to dismiss the appeal, subsequently filed, was

made by Vesta M. Tannahill, alleging herself to be the widow and heir
of William Tannahill, deceased, and alleging, inter alia, that Tannahill
died without being served with notice of the appeal, and that his heirs
had not been served.
In reference to the matter of service, your office, on December 21,
1898, held the service to be defective, but allowed Leach fifteen days
from notice in which to secure service of his appeal upon the proper

parties. It appears that he was notified of this requirement on January 9, 1899, and on January 21, 1899, transmitted

evidence of service

upon the alleged heirs of Tan nahill; thereafter, on April 13, 1899,your
office considered the appeal of said Leach, and the decision of the
town site board was affirmed.

Leach has appealed to the Department, alleging various errors in
your.office decision.

The principal allegations of error are:
First. That your office erred first in not awarding all of said lots to
Leach as.the prior settler and occupant.
Second. That your office erred in not finding that the board erred in
overruling Leach's motion for continuance, and that your office erred
in not sending the case back for rehearing.
It is further alleged that it was error to find that Tannahill ever
occupied the ots in question as an adverse claimant to Leach.
Leach and Tannahill were the only witnesses who appeared in per-
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son and testified before the townsite board. The remaining testimony
consists of the depositions offered by Tannahill and of Tanahill's
admission that Leach's witnesses would testify if present that Leach
occupied the lot before Tannahill did. In so far as the personal testimony of Leach and Tannahill conflicts, neither party is aided by the
other testimony in the record.
-The vital question in the case was, and is, whether the relation of
landlord and tenant existed between the parties so as to make Tannahill the tenant of Leach on the lots. Leach now insists that it did, but
his testimony very weakly supports the contention, if it does so at all,
and the testimony of Tannahill pointedly refutes it.
It appears that the lots in dispute (not awarded to Leach) were
selected and partially enclosed and occupied on the opening of the
country by parties other than Leach or Tannahill. Their improvements were slight and comparatively valueless, and appear to have
been speedily abandoned, and none of these parties was in possession

personally or through tenants when the entry was made by the townsite board.
A townsite entry made by trustees in Oklahoma has been uniformly
held to be for the several use and benefit of the occupants of the land
at the date of entry, the same as though the entry were made under
the provisions of section 2387 of the Revised Statutes. See instructions, 15 L. D., 270.

It follows that the entry made by the board on April 16,1897, of the:
townsite of Cross, was for the benefit and use of the actual or constractive occupants of lands at that date, under the second section of the
act of May 14, 1890 (26 Stat., 109). The mere priority of possession
or occupancy in such cases is material only where more than one per-

son is in actual or constructive possession at the date of entry. An
early possession which had been abandoned or lost, and was not main-

tained at the time of entry, conferred no right. In view of this rule,
the admission of Tannahill that Leach could show by absent witnesses
that he had been in possession of the lots in dispute at a period ante-

dating his (Tannahill's) possession, was not necessarily an admission of
Leach's right. It appeared clearly from the testimony that Tanuahill
had all the lots, except 19 and 20, in possession and under fence at the
date of the townsite entry, and was cultivating and claiming them.
Leach failed to show any actual occupancy by himself and was unable
to show that the relation of landlord and tenant existed between him
and Tannahill. His contention that the case should have been continuedLtoenable him to have his witnesses examined by the board, notwithstanding Tannahill's admission, is not tenable, and your office(lid
not err in refusing to order a rehearing on this ground.
While the testimony as a whole is somewhat vague and unsatisfactory, it supports the conclusion reached by the board, an d your office
decision is accordingly affirmed.

2967-VOL.
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VACATION OF PATENT-APPLICATIOI-PREFERRED
MATTHEWS ET AL.

RIGHT OF ENTRY.

v. LINES.

On the judicial vacation of a patent the land involved shlould not be held as open to
application until such time as the entry is canceled of record in the local office.
Conceding that one who furnishes evidence on which a patent is set aside is equitably entitled to a preferred right of entry, there is no authority for recognizing
such equity as the sbject of transfer.

Secretary
(F. L. C.)

itchcocz to the ommissioner of the General Lad Office,
September 22, 1899.
(C. J. W.)

On November 11, 1889, Thomas J. Brady made cash entry for the E.

of the SE. - and the SW. i of the SE. :4of Sec. 3, and the NW.

-

of

the NE. of Sec. 10, T. 5 N., R. 21 W., Missoula, Montana, upon which
patent issued November 3, 1891.

Suit was subsequently instituted in the district court of the United
States for Montana to cancel said patent upon the ground of fraud in its
procurement, which suit appears to have been tried on the 16th day of
June, 189X,and a decree rendered by the court that said patent be can-

celed, and George W. Sproule was appointed a commissioner to convey
said land to the United States for and on behalf of said Thomas J.
Brady. A deed was accordingly executed by said Sproule conveying
said land to the United States on June 24, 1897,and was duly recorded
in the record of deeds of Ravalli county, Montana, on June 26, 1897.

On August 31, 1897,your office addressed the register anadreceiver
of the land office at Missoula, in substance, reciting the facts above
stated and notifying them that the patent to the land described and
the final certificate -oil which the patent was based had been canceled
on the records of your office, and said officers were directed to cancel

the said entry on the records of their office,and they were informed
that the land embraced in said entry was subject to entry by the first
qualified applicant.
The entry appears to have been canceled on the records of the local
office in accordance with said instructions, on September 7, 1897.
Your office having under consideration the applications of the heirs
of Hannah Bullock, George W. Matthews, and James A. Lines to enter
said land, on September 24, 1897, decided that Lines was entitled to
the preference right of entry, and returned his application to the local
office for allowance.
On October 30, 1897, Lines made entry for said land.
On October 1, 1897, the local officers forwarded to your offine the

rejected homestead application of Thomas E. Evans for said land,
which was filed September 8, 1897.

From this it appeared that your office,in allowing Lines a preference
right of entry, by your decision of September 24, 1897,had acted upon
an incomplete record; whereupon your office, on November 6, 1897,
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directed the local officers to notify Lines and Matthews of Evans's
application, and that they would be allowed thirty days in which to file

-any desired statement in regard thereto. Both Lines and Matthews
filed such statement, and your office, on March 11, 1898, proceeded to
review your former action, in which you decide adversely to the con-

tentions of both Evans and Matthews, and hold intact the entry of
Lines.
From this decision Evans has appealed.
Your office expressed the opinion that the land in controversy was
restored to the public domain on the 16th day of June, .1897,when the
United States court adjudged and decreed that said patent be canceled,
annuled, and set aside.

You also find that Thomas E. Evans was the

first qualified applicant for the land after its restoration to the public
domain, but that he forfeited his rights under his first application by
his failure to appeal from the action of the local 6fficers. He made a
second. application on September 8, 1897,the day after the entry of
Brady was canceled in the local office, which was rejected because of

the prior application of Matthews and Lines, from which action he
appealed.
It appearing from the record that Matthews had an existing entry of
record for another and different tract, and that he did not appeal from
the action of the local officers in rejecting his application, your office
properly denied his application. This narrows the controversy to Lines
and Evans.
It is insisted that two leading propositions announced in your office
decision are inconsistent the one with the other:
1st.. That the land in dispute became subject to entry upon the
signing of the decree of the court canceling the patent; and
2d. That the local officers did not err in rejecting applications while
theoentry remained of record in their office after the signing of the
decree.

The contention is suggestive that the propositions may have been
too broadly stated. As an administrative rule the latter proposition
is in accordance with the latest instructions of the Department to
registers and receivers on the subject (29 L. D., 29).
The first proposition is too broad in this: that it assumes that the
decree of the court canceling the patent operated to cancel the entry
on the records of the Department also, and allowed of no time within
which to take the necessary teps to have the records of the land
department

conformed to the decree.

In such a case it would be more,

in accord with the general purpose of disposing of the public lands
through the land department to hold that the decree of the court canceling the patent took effect so as to open the land to entry on the
cancellation of the entry on the records of the local office,pursuant to
notice through your officeof the decree.
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In the case of Emory H.- Marker et al.

(23

L. D., 407), it was held

(syllabus)
On the judicial vacation of a patent issued under a railroad grant, the Secretary
of the Interior may lawfully fix a day when the lands embraced in such decree shall
be open to entry; and in such case an application to enter filed prior to the time so
fixed should not be allowed.

The same principle would seem to be applicable where a patent to a

single tract is canceled.
So long as the entry remained of record it had the effect of segregating the land. Lines filed his application while the entry of Brady was
still of record, and his application was properly rejected. He therefore acquired no right by virtue of said application. Evans acquired
no right under his first application, for the reason that the land was
not then open to entry. As Evans filed another application on September 8, 1897,the next day after the land was open to entry by the
cancellation thereof on the records of the local office, which was
rejected and he appealed from the action of the local officers in rejecting it, he would be entitled to have his application allowed, unless

Lines's entry should be upheld on grounds not previously discussed,
but which will be now considered.

Mary E. Lines makes affidavit that she furnished the means with
which the land was improved by Hannah Bullock, her mother, and
that she and one Daniel K. Sparks first brought the facts concerning
the fraud of Brady's entry to the attention of the government by statiug the facts to a government timber inspector, and subsequently made
affidavits to the facts, which were forwarded to the Department. The
facts appear to have led to the cancellation of the patent. She alleges
that she believes herself and family to be justly entitled to the land,
and asks that her husband, James A. Lines, be allowed to enter it.
If it-were conceded that Mrs. Lines, by her acts contributing to the
discovery of the fraud which led to the cancellation of the patent of
Brady, clothed herself with equities which might properly be recognized by the Department, if she was qualified to make entry and was

herself applying to do so, there would still be wanting the authority
for the transfer of such equities- to another.

It must therefore be held that her acts constitute no ground for a
preference right of entry to her husband.
It is further alleged ,that Lines is living on the land, and made valu--

able improvements upon it after the allowance of his entry. In an affidavit made by him on the 22d of November, 1897,he states that he is
residing upon this land, with his family, having moved thereon on the
24th day of October, 1897. There is no allegation that any acts of settlement were performed by him after the cancellation of the patent,
and before Evans's

application

to enter, made September

8, 1897.

Nothing appears therefore in the showing made by Lines in support of
his entry which defeats the right acquired by Evans, by virtue of his
prior application to enter.
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It follows that your office decision must be reversed, Lines's entry
canceled, and the application of Thomas E. Evans allowed, and it is so
ordered.
MINE RAL LAND-SCHOOL LAND INDEMNITY SELECTION.
MCQUIDDY ET AL. V. STATE OF CALIFORNIA.
A certificate of the location of a mining claim is not in itself sufficient evidence of
the mineral character of land to overcome an agricultural return.
Land chiefly valuable for the gypsum and petroleum contained therein can only be
disposed of under the laws governing the sale of mineral land, and hence is not
subject to school land indemnity selection.
Prior to the approval of a school indemnity selection the land embraced therein, if
- mineral in character, is open to e-ploration and purchase under the mining laws.

Secretary Hitchcock to the Commissioner of the GeUeral Land Wfce,
(F. C. D.)
September 22, 1899.
(F. L. C.)

- The State of California has appealed from the decision of your office,
rendered March 18, 1898, in the case of Thomas J. McQuiddy et al. v.
State of California, wherein the decision of the local office was reversed
and the State's indemnity school selection for the S. 3 of Sec. 20, T. 19
S., R. 15 E., Visalia, California, land district, was rejected on the ground

that the said land is mineral in. character.
On Decemiber 17, 1896, the State of California filed in the local land
office indemnity school selections, No. 4208, for the NE. 1 of Sec. 20,
T..19 S.,.R. 15 E.I M. D. M., and other lands, No. 4209 for the S. 3 of

Sec. 20, same township and range; and No. 4210 for the NW. 4 of said
section 20, which selections were noted on the records of the local office,

subject to approval.
In January, 1897, Thomas J. McQuiddy, Joshua Warsuick and Marcus M. Lavelle filed protests alleging that they were owners, by location,
of mining claims located on section 20, T. 19 S., iR.15 E., A. D. M, and

that they disputed the right of the State theretoYour office,upon considering said protests, ordered a hearing therein
to determine the character of the land of said section 20, and such
hearing was duly had and testimony was submitted by the mineral
claimants. The State submitted uo testimony but contented itself with
cross-examining the witnesses for the mineral claimants.
On May 17, 1897, the local officers rendered a joint decision in favor

of the State, holding that the protestants had totally failed to prove
the land mineral in charactef. On appeal, your office reversed the
action of the local office, and held the land mineral in character.
On July 8, 1897, after the rendition of the decision of the local
officers, a protest was filed by A. Showers et al. alleging that they have
valuable mining claims on the NE. i and SW. 4 of section 20, T. 19 S.,

R. o E., M.D. M., and that said land is more valuablefor mineral than.
for agricultural purposes, which protest was transmitted to your office
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and the same was acknomwledgedSby your said office decision and held
pending final action herein.
The State of California on January 27, 1898, relinquished the INW.
See. 20, T. 19 S., B. 1- ., M. D. M, (selection No. 4210) and on February

19, 1898,the State also relinquished the NE. - of said section 20 (being
part of the land embraced in selection No. 4208). Said relinquishments
were forwarded to your office and were accepted by your office in the
decision herein.
On February 4, 1899, the State of California also relinquished a portion of the land embraced in its selection No. 4209, the SE ..j of Sec.
20, T. 9 S., E. 15 E., M. D. M., but asked that the remaining portion
of said selection No 4209, viz., the SW. -t of said section 20, be allowed

to stand.
The said relinquishment of the SE. of said section 20, will be
accepted and there remains for determination now only the SW. of
said section 20.

The local officers in determining this case placed the burden of proof
upon the mineral claimants, as the land in conatroversywas not returned

as mineral land, but your officeheld that the local officeerred in placing
the burden of proof upon the mineral protestants, as they bad made
several mining locations on the S. i of the section (20) and were in
possession thereunder prior to and at the date of the filing of the State
indemnity selection, citing in support thereof the case of the Northern
Pacific R. R. Co. v. Marshall (17 L. D., 545).

The Department, by decision rendered March 6, 1899,in the case of
Magruder v. Oregon and California R. R. Co. (28 L. D., 174), held that
a certificate of the location of a mining claim is not in itself evidence of the ndneral character of the land, and therefore would not be sufficient to overcome an
agricultural return of the surveyor-general,

and therefore overruled the theory announced in the said case of
Northern Pacific R. R. Co. v. Marshall, that a certificate of a mineral
location was in itself sufficient evidence of the mineral character of the

land to cast the burden of proof upon one who asserted the agricultural character of the land.
Besides the certificate of location, evidence of the mineral character
of the land, or a discovery of mineral, sufficient to warrant a person of

ordinary prudence in the further expenditure of his labor and means
with a rasonable prospect of success in developing a paying mine,
must be shown to overcome an agricultural return.
It appears that the claims of these protestants were located August
8, 1889, and are on the S. A of said section twenty, and were located

more particularly for the deposits of gypsum contained or alleged to
be contained therein.
It is admitted by the mineral claimants that they have made no discovery of precious metals on said land, but they claim that gypsum
and petroleum have been discovered thereon and that the land is valuable therefor.
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If the land in controversy contains a deposit of gypsum or petroleum,
and is more valuable on account of such mineral than for agriculture,
it can only be entered as mineral land (Phifer v. Heaton, 27 L. D., 57,
and Union Oil Company, 25 L. D., 351).
It was also held, i the case of Union Oil Company, supra, that lands

chiefly valuable on account of the petroleum deposits contained therein
are not subject to selection as indemnity under a railroad grant wherein
mineral lands are excepted from the operation of the grant; and by
parity of reasoning it must be, and is, held that lands chiefly valuable
on account of the petroleum deposits contained therein are not subject
to selection as indemnity under a school land grant.
The State of California takes its right to indemnity school lands
under the seventh section of the act of March 3, 1853 (10 Stat., 244),

construed by the sixth section of the act of July 23, 1866(14 Stat., 218),
and also under sections 2275 and 2276 Rev. Stat., as amended by the
act of February

28, 1891 (26 Stat.,

796).

In the case of Swank et al. v. State of California et al. (27 L. D, 11),
decided September 16, 1898,which involved the right of the State of
California to select certain lands as indemnity school lands under its
grant by the said act of March 3, 1853,supra, it was held that prior to
the approval of. a school indemnity selection the land included therein,
if mineral in character, is open to exploration and purchase under the
mining laws of the United States.
The selection here in controversy has not been approved or certified,
and as it has been above shown that lands embraced in school indemnity selections are open to exploration and purchase under the mineral
land laws before the selections are approved, and as it has been further
shown that lands more valuable for their deposits of gypsum or petroleum are subject to entry only under the mining laws, there remains to
be decided only the question: is the land in dispute (the SW. i- of said
section 20) shown to be more valuable for its deposits of gypsum and

petroleum than for agricultural purposes?
There is very little testimony as to the agricultural value of the land,
the greater part of the testimony submitted being relative to the amount
of assessment work performed upon the said mineral claims by the
claimants, and as the question properly in issue is the mineral or onmineral characterof the land and not whether the said mining claims
are valid or not, the testimony is very unsatisfactory and, in fact, the
testimony relative. to all the questions presented is indefinite and
unsatisfactory. But from such evidence as was submitted relative to
the agricultural value of the land in said section tenty, it appears
that none of the said lands in said section have any agricultural value,
except a small portion, not specifically described, which is suitable for
grazing purposes.
During the progress of the trial, the State of California admitted
(pp. 47 of testimony)that the section of land, being section 20 in township 19 south range 15 east, Mt.
Diablo base and meridian, that it is an oil producing section. That there are now
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upon said section, flowing oil wells, to wit: on the north half of the northeast
quarter. That there is gypsum or rock of the character introduced as exhibits 4, 5,
and 6, in evidence, and we will admit there is more-or less of the same kind of rock
upon the three claims, Discovery, First Extension and Second Extension of the socalled Crescent Gypsum lode or lead.

It is thus admitted by the State that section 20, of which the SW. I
is a part, is oil producing; that there are flowing oil wells on the north
half of the NW. - of the section and that there is gypsum, or what is.
claimed to be gypsum by the mineral claimants, upon the claims ofthe
said claimants.
The protestants admitted that there are no oil wells on the three lode
claims, the Discovery, First Extension and Second Extension of the
Crescent Gypsum lode or lead, but claim that there are oil seepages
thereon.
One of the protestants and mineral claimants, Mr. Marcus M. Lavelle,
has an interest in a placer claim, known as the Phoenix Oil claim, which
is situated on the S. A of said section 20, the exact part of the South

half of the section upon which it is located is not shown. Lavelle says
he can not tell the exact part. This claim was located in 1894,and
Lavelle testifies that in 1895 lie sunk two incline shafts thereon, built a
house, barn and a road; put up a two thousand gallon galvanized tank
thereon and put in two Douglas force pumps and several hundred feet
of pipe. In 1890,oil was extracted from the shafts, barreled up and
shipped. Lavelle testifies that seven hidred dollars' worth of oil was
taken from the Phcenix claim in one year.
The evidence shows that gypsum has been discovered upon the said
mineral claims and that about the year 1891 a car load of gypsum was

taken from the First Extension claim and shipped, part of which was
sold and part used upon the ranch of the claimant McQuiddy. Since
that time what work has been done upon the claims has been in the

nature of assessment work, building and repairing roads, some short
tunnels have been made and a few prospect boles have been dug. There

has been no further actual production of gypsum, at least to any extent,
upon the said claims.
While it appears that the mineral deposits upon the land in dispute
have not been extensively developed, and no large results have been
obtained therefrom, yet the fact that mineral has been discovered
thereon and that further expenditures have been made in the developmenit of the same, considered together with the admission of the State
relative to the mineral character of the land and considered also
together with the fact that the evidence submitted herein shows the
land to have but very little if any agricultural value, it must be and
is hereby determined that the agricultural return is overcome and
the land shown to have a greater value for mineral than agricultural
purposes.
The decision holding, that the land in dispute is mineral land is
accordingly affirmed.
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Since the case has been pending here on appeal, the following min-

eral protests have been filed, viz., The Dewey Mining Company and
the California Oil and Gas Company, of California, against the State
selection of the S.

of said Sec. 20; the Dewey Mining Company of the

Territory of Arizona against the selection of the State of the NE.4
and the SE. 4 of said section 20; which protests, together with the protest of A. Showers (which you held to await final-action herein) you

will dispose of in accordance with the views herein expressed. Protests have also been filed by H. G. Gates et al. against the State selection of Sec. 22, T. 19 S., R. 15 E.; Charles G. Wilcox against the State
selection of NW. of Sec. 22, T. 19 S., R. 15 E., but these protests do

not embrace the land here involved and are herewith transmitted for
appropriate, action therein by your office.
ADDITIONAL

HIOMESTEAD-SECTION

5, ACT OF MARCII 2, 1889.

POCAHONTAS MARTIN.
A widow, who perfects title under the homestead entry of her deceased husband, is
not entitled to make an additional entry of contiguous land under section 5, act
of Mar6h 2, 1889.

Secretary Hitchcock to the Commissioner of the General Land Office,
(F. L. C.)
September 22, 1899.
(H. G.)
Francois Martin, on January 12, 1885,made homestead entry for the
N.

- of the SW. I of Sec. 1, T. 7 S., R. 12 W., in theJackson, Mississippi,

land district. Subsequently, the entryman died, and his widow,Poca-.
hontas Martin, made final proof. Final certificate issued to her as
widow of the deceased entryman, Augnst 8, 1888, and patent issued
on said final certificate, June 25, 1890.

On January 27, 1890, said Pocahontas Martin, as widow of said
Franfcois Martin, deceased, was allowed to make additional homestead
entry, under section 5 of the act of March 2, 1889 (25 Stat., 854), for the
W. 3 of the NW. 4-of Sec. I, T. 7 S.,. R. 12 W., in the said land district,

which tract lies immediately adjoining the tract for which her husband
made entry.
On May 17, 1898, the local officers transmitted

to your office the

application of Mrs. Martin-for final certificate for her additional entry,.
with the statement that they had declined to issue such certificate "for
the reason that the elitrywoman is not the one who made the first
entry, to which this is additional", and submitted the matter for the
consideration of your office.
Your office, on July 29, 1898, sustained the action of the local officers,

holding that the said act of March 2, 1889, "makes no provision for any
person other than the original entryman to make an additional entry
under the said section 5.'" The additional entry was held for cancella-

tion as illegal, and-the entrywoman appeals.

186

DECISIONS RELATING TO THE PUBLIC LANDS.

The section of the act under which the entry was made, provides:
That any homestead settler who has heretofore entered less than one-quarter section of land may enter other and additional land lying contiguous to the original
entry which shall not, with the land first entered and occupied, exceed in the aggregate one hundred and sixty acres, without proof of residence upon and cultivation
of the additional entry.

If the entryman had lived, he could have brought himself.within the
provisions of this section, as he had entered, prior to the passage of
the act, but eighty acres of land, and he could have made an additional

entry for the tract of eighty acres in question which is contiguous to
the original entry,
Can the privilege thus granted to a "homestead settler" be held to
apply to his widow, who completes the original entry of her deceased
husband
She was not compelled to reside upon the homestead after
her husband's death in order to obtain title to the land covered by the
original entry, and for that reason it can not be assumed that she is a
"homestead settler" in contemplation of the law. The statute also
has reference to an original entryman, and not to his widow, heir, or
personal representative, after his death. The right of completing the
entry of a deceased homesteader is, by the general-homestead law,
vested in his widow,if there be one, and if he leaves no widow surviving him, in his heirs; but this privilege is extended to the widow and
heirs by plain statutory words and nothing is left to be implied. If
Congress had intended to grant the same privilege to the widow of an
entryman to make an additional entry, that it had conferred in certain
cases upon the entryman himself, it would have employed language
clearly indicating such intention.
The homestead law originally permitted but one entry of public land
of one hundred and sixty acres or less. More recent legislation has
allowed, under certain restrictions, an additional entry, so that one
hundred and sixty acres may be covered by both entries. This is a
personal privilege and is not extended to the widow or heirs by satutory words.
As the law now stands, the widow of a deceased homestead entrynan
may complete his entry of public land and receive a patent therefor,
because the statute in express terms permits her to do so; but she can
not make an additional entry, allowed to the original entryman to fill
out the complement of one hundred and sixty acres, because that privilege is not extended to her, either by-express statutory words or by
necessary implication.
In the case of Dillivan v. Snyder (5 L. D., 184), cited in the case of
Martha E. White (23 L. D., 52), it was held that a widow may make in

her own right a homestead entry, though at such time holding land
covered by the homestead entry of her deceased husband upon which
final proof had not been made. This ruling gives the widow the right
in her own name to make a new entry although she may have had the
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benefit of the entry made by her deceased husband. Mrs. Martin may
avail herself of this right, but she evidently seeks to obtain the con,
tiguous land covered by her additional entry, without residing thereon,
as the original entryman may do who makes additional entry under
the terms of section 5 of the act of March 2, 1889, supra, where his

original entry was made prior to the passage of that act.
If the right to make an additional entry be permitted to the widow
of a deceased entrymnan,it must also be conceded to his heirs, for they
have the right to complete his original entry under the general homestead law, where there is no widow. The statute evidently did not
contemplate that such a privilege should be extended to them and permit them to exercise such an inchoate right vested only in their ancestor and not even initiated by him at the time of his death.
The decision of your office cites the case of Carrie A. Englebright
(16 L. D., 350), wherein it is held that the heir of. a deceased home-

steader-a sister-can

not secure an amendment of the original entry

by a new entry under section 2 of the act of March 2, 1889, for the

reason that while the law allows the legal representative of a deceased
entryman to complete an entry which he has initiated, or to amend an

entry which he has made by mistake, it nowhere allows a legal representative to initiate a new entry; and to allow this to be done would

be equivalent to importing a new provision into the statute whioh Congress has not seen fit to place there.
So it may be said ith the present entry, for, although it is termed
an additional entry, it is really a new entry, and was made without
statutory authority.
Attention is called to the case of Annie Anderson (1 L. D., 24), by
an endorsement made on the homestead application of Mrs. Martin that
the entry appears to have been properly allowed under the authority
of that case which held that the act of March 3, 1879 (20 Stat., 472),

granting additional rights to homestead settlers on public lands
within railroad limits, comprehends and includes all persons who in
any manner by original entry or by operation f law have sceeded to
the right to make final proof. As this right is cast upon the widowby
operation of law, she was held, under the wording of the statute last
mentioned, to have taken the homestead under existing laws, and could
not be deprived of the-benefit of such amendatory statute, which provided for additional entries in certain cases prescribed in that act.
It will be observed that the widow had complied with the requirements of the statute governing the disposition of that case, requiring
occupancy, residence and cultivation of the tract additionally entered,
and that the language of such statute is much broader than the one
under consideration. For these reasons, the case last cited is not
applicable to the circumstances of the case at bar.
The decision of your office directing the cancellation of the entry is
affirmed.
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REPAYMLElNT-PURCHASER OF RAILROAD LANDS.
WARREN

. BAXTER.

The repayment statute does not authorize the return of the purchase price on the
ground alone that the entryman might have secured patent without such
payment.

Secretary litcheock
(F. L. 0.)

to the CoMMissioner of the General Land Office,
Septemnber22, 1899.
(C. J.-G.)

Warren S. Baxter has appealed from your office decision of April 23,
1898,denying his application for repayment of purchase money paid by
him on cash entry, No. 5813, for the S. i SW. i, Sec.-5, T. 10 N., R. 3 W.,

Helena land district, Montana.
Baxter made application to purchase the land described, and entry
therefor was allowed, under section 5 of the act of March 3, 1887 (2£

Stat., 556), which provides that the purchaser shall make payment to
the United States for such land at the government price. The said
land was patented to him December 10 1897.

In his appeal Baxter contends that notwithstanding he applied to
purchase said land under section 5 he was entitled to make entry therefor under section 4 of said act, which provides for the issuance of patent

to a bonafide purchaser without payment.
For te purpose of this decision it is unnecessary to determine that
question. Repayment can not be made solely on the ground that the
entryman might have secured patent without payment. In the absence
of express statutory authority money nce covered into the United
States Treasury can not be repaid. It does not appear that the local
officers committed error in the allowance of Baxter's application filed
under said section 5; but even if tey did patent has already issued
in this case and the entry has therefore been confirmed. There is no
authority for relaymenit in such instances. The case not coming within
any of the provisions of the repayment statute, your office decision is
hereby affirmed.
REPAYMENT-MINERAL

ENTRY

JoH-N REED.
Repayment of the purchase price paid on-a mineral entry can not he allowed, where
the entry is canceled for failure to supply spplemental proof, and it is not
made to appear that the entry could not have been confirmed.

Secretary Hitchcock to the Commissioner of the General Land Office,Se(F. L. C.)

;

tember 22, 1899.

(C. J. G.)

This is an appeal by John Reed from your office decision of March l9,

1898,denying his application for repayment of purchase money paid
by said Reed, . G. Herendeen, Willian Welch and Carles Hossfeld
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on mineral entry No. 1001, Hungry Hollow placer, for lot 55 in unsurveyed township 7 S., R. 3 W.,

Helena,Montana, land district.

The basis of your office action is:
In this case the entry was allowed on insufficient proof, but the element of bad
faith on the part of the entrynan precludes my approval of the application for
repayment.

It appears that said mineral entry was made by the claimants named
herein, July 11, 1883, who were required by your office June 11, 1884, --

to furnish a report in conformity with the provisions of the circular of
September 22; 1882 (1 L. D., 685). A report was furnished but the same

not being satisfactory, your office on June 18, 1886, directed that a
supplemental statement, covering certain specified points, be filed.
The claimants declined to take any further steps in the matter, and the
entry was subsequently canceled, due notice of your office decision of

May 24, 1887,holding the same for cancellation, having been given and
no appeal taken. In said decision it was stated:
The claimants were required through the surveyor-general, to file a supplemental
report under circular N approved September 23; 1882, to supply defects in the one
then on file and show whether the claim is a bona fide mining claim with mining
improvements or expenditures to the amount of $500 . . . The claimants' refusal
to furnish the evidence called for confirms my suspicion that patent is sought, not
in good faith for a mining claim but for a water right. Muffley signs one of the letters as attorney for the Highland Flume Co. claimants which is strongly corroborative of that view.

-under date of May 3, 1892, Hossfeld and Reed filed a petition for the

reinstatement of this entry in which they set forth, among other things,
that they are now the joint owners of the claim in question, having
purchased the interests of Welch and Herendeen.
May 19, 1892,your office,after fully stating the allegations contained
in the said petition for reinstatement and considering the same, found

that:
The suspicion that this claim was really presented with the purpose and intention
of getting thereby, control of a valuable water right, and not to obtain, in good faith
title thereto under the United States placer mining laws I think is satisfactorily
removed by a careful and fair consideration of all the evidence now contained in
the record.

Thereupon your office concluded that if the petitioners would furnish
"a continuation of the abstract of title, continued from April 9, 1883,
to the present time," and evidence as to other and further matters
enumerated in your said officedecision, "the petition for reinstatement
of said-canceled entry will be definitely acted upon."

In pursuance of this decision the petitioners furnished additional evidence in support of their petition for reinstatement; and December 22,
1892, your office, after practically repeating the contents, of your office
decision of May 19, 1892, concluded as follows:
This reeord fully discloses that these petitioners had due notice of the decision
holding this entry for cancellation, and their failure to appeal is in the nature of an
acquiescence therein. By the regular and orderly cancellation of this entry the land
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therein embraced fell again into the category of the public land belonging to the
United States and if mineral in character, free and open to exploration and
purchase.
The evidence now submitted that no adverse interest would be affected by the
reinstatement of this entry rests upon ex parte affidavits, whereas the law contemplates that that important fact shall be evidenced by giving due notice of the application for patent, and a failure to file an adverse claim.
Where it is shown, as in this case, that a particular tract of land has been public
land for more than five years, it would not be proper to decide that no adverse right
exists andthatin other respects thelaw hasbeeu complied with upon suchevidence as
that submitted by the petitioners; to do so seems to be equivalent to allowing an
original entry without due publication of notice of the application, for patent, and
showing otherwise due complfaDcewith the law. Upon a areful consideration of
all the evidence before me this petition is denied.

From what is set forth herein it is apparent that your office erred in
denying the application for repayment solely on the ground of bad faith
on the part of the entryman. Furthermore, it is unnecessary for the
Department to consider whether or not your office properly denied the
petition for reinstatement in this case, as that question has no bearing
on the question of repayment. It appears that this entry was canceled
solely because of claim ants'failure to furnish the supplemental evidence

required by your office.. The said claimants declined or failed to take
any appeal from the action of your office holding- their- entry for cancellation for that reason. No showing has been made by them here
that their entry could not have been confirmed. In the absence of such
showing no authority exists for repayment. If it be conceded, therefore, that the entry was erroneously allowed within the meaning of the
repayment statute, on account of insufficient proof, still it does not
appear that that error would necessarily have defeated its confirmation,
for, if the mineral claimants had furnished the evidence required, which
was a matter solely within their power, and to procure which an effort
was made by your office, the defect would have been cured, and in so far
as that matter is concerned the entry would have been allowed to stand
and might have been confirmed. Anthracite Mesa Milling Co. (28 L.
D., 551).

For the reasons herein given your officedecision denying the application for repayment is hereby affirmed.
HOMESTEAD ENTRIES IN BLACK HILLS FOREST RESERVATION.
INSTRUCTIONS.

Acting CommissionerRichards to registerand receiver,Rapid City, Sot
Dakota, September 22, 1899.

Your attention is invited to the following provision of the act of
March 3, 1899 (30 Stat., 1095) making appropriation for sundry civil
expenses of the government for the yea ending June 30, 1900:
Provided frther That any person who made actual, boua fide settlement and
improvement and established residence thereon in good faith, for the purpose of
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acquiring a home, upon lands more aluable for agriculture than for aly other purpose, within the boundaries of the Black Hills forest reservation, in the State of
South Dakota, prior to September nineteenth, eighteen hundred and ninety-eight,
may enter, under the provisions of the homestead law, the lands embracing his or
her iprovements, not to exceed one hundred and sixty acres; and if the lands are
so situated that the entry of a legal subdivision, according to existing law, will not
embrace the improvements of such settler or claimant, he or she may make application to the surveyor-general of the State of South Dakota to have saiditract surveyed at the expense of the claimant by metes and bounds and a plat made of the
same and filed in the local land office, showing the land embraced in his original
settlement which he desires to enter, not to exceed one hundred and sixty acres, and
thereupon he shall be allowed to enter said land, as per said plat and survey, as a
homestead; and the Secretary of the Interior shall make the necessary rules and
regulations to carry this Act into effect: Provided, That in any case where, upon
investigation by a special agent of the'Interior Department and after due and proper
hearing, it shall be established that an entry interfered with the general water supply, or was detrimental in any way to the public interests, or infringed upon the
rights and privileges of other citizens, the Secretary of the Interior shall have
authority to cause said entry to be modified or amended or in his discretion to finally
cancel the same.

Until the system of public surveys is extended over a township, and
the plat thereof duly filed in your officei accordance with the circular
of October 21, 1885 (4 L. D., 202) the notice given to be modified, how-

-ever, and to state that entries will be allowed only under said act of
March 3, 1899,no entries can be allowed for lands in the Black Hills
forest reservation, South Dakota.
A party desiring to enter land in said reservation will be required to
file, in addition to the usual application, (form 4-007) and affidavits
(form 4-062 and 4-063) his affidavit, corroborated by that of two other
persons, showing that he is entitled to the benefits of the act cited.
He will be required to state the date of his actual bona fide settlemeut,
the date he established residence on the-land for the purpose of acquiring a home thereon, for what period of time he has maintained a residence on the land, the character and value of his improvements, and
the extent of his cultivation of the land, as well as for what the lazedis
principally valuable. Such additional affidavit, as well as the affidavits
of the corroborating witnesses, may be made before any officer qualified

to administer oaths, in homestead cases.
Should it satisfactorily appear that an applicant is entitled to the
benefits of said act- you will allow his entry to go-to record.
Before an entry can be allowed for a claim which can not be adjusted

to the existing legal subdivisions without detriment to the interests of
the settler, it will be necessary to have the claim surveyed in accordance with the instructions for that purpose (approved by the Honorable
Secretary of the Interior Sept. 22, 1899,29 . D., a copy of which is
hereto attached) and the plat thereof filed in your office.
Approved,
E. A.

ITcHCOCK,

Secretary.
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SURVEY OF SETTLERS' CLAIMS IN BLACK HILLS FOREST RESERVATION.
INSTRUCTIONS.

Commissioner Bermann to the United States Surveyor General, Huron
South-Dakota, September 7, 1899.

The act of March 3, 1899, making appropriation for sundry civil
expenses of the government for the fiscal year ending June 30, 1900
under the bead of "protection and administration of forest reserves"
(30 Stat., 1093), contains the following:
Provided farther, That any person who made actual bona fide settlement and
improvement and established residence thereon in good faith, for the purpose of
acquiring a home, upon lands more valuable for agricultural than fr any other
purpose, within the boundaries of the Black Hills forest reservation in the State of
South Dakota, prior to September nineteenth, eighteen hundred and ninety-eight,
may enter nder the provisions of the homestead law, the lands embracing his or
her improvements not to exceed one hundred and sixty acres, and if the lands are
so situated that the entry of a legal subdivision, according to existing law, will not
embrace the improvements of such settler or claimant, he or she may make application to the surveyor general of the State of South Dakota to have said tract
surveyed at the expense of the claimant by metes and bounds and a plat made of
the same and filed in the local land office, showing the land embraced in his original
settlement which he desires to enter, not to exceed one hundred and sixty acres,
and thereupon he shall be allowed to enter said land, as per said plat and survey as
a homestead, and the Secretary of the Interior shall make the necessary rules and
regulations to carry this act into effect: Provided, That in any case where upon
investigation by a special agent of the Interior Department and after due and proper
hearing, it shall be established that an entry interfered with the general water
supply, or was detrimental in any way to the public interests, or infringed upon
the rights aud privileges of other citizens, the Secretary of the Interior shall have
authority to cause said entry to be modified or amended, or in his discretion to
finally cancel the same.

By said act settlements within the Black Hills forest reservation in
the State of South Dakota, made prior to September 19, 1898, upon
lands which are-more valuable for agricultural than for any other purpose, are protected by extending to the settlers the privilege of entering the land so settled upon under the provisions of the homestead law.
As an entry can not be made under the homestead law prior to the
government survey of the land desired to be entered, an entry can not
be made under this law prior to the extension of the government survey over the lands thus settled upon. By such survey it will be disclosed whether the improvements of the settler can be protected by
entry according to legal subdivisions without a special survey, and
until such time a special survey will not be ordered, Where upon the
government survey, however, it is disclosed that an entry according
to legal Subdivisions will not include the improvements of the settler,
he may adjust his claim to the legal subdivisions established by the
government survey or apply to the surveyor general of South Dakota
for a special survey of his claim.

When an application is made for the

survey of a claim under the provisions of this act, the settler may
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designate a surveyor, to whom the requisite instructions will be issued
from your office for the survey and marking of the boundaries of his
claim and such connections with prior surveys as may be necessary
to a proper platting of the caim and of the fractions of public lands
surrounding the same, consequent upon the survey of such claim.
Under the law a special survey is required to be at the expense of
the settler, and the surveyor performing the work must look to the settler for his compensation, without recourse to the United States, and a
provision to that effect should be embodied in the instructions issued
to such surveyor by your office. The amount of compensation to the
surveyor will be left to private arrangement between the settler and
the surveyor.
Where the surveyor designated by the settler is not a United States
deputy surveyor or a United States deputy mineral surveyor, it will be
necessary to submit with the application satisfactory evidence of the
professional skill and ability of such-surveyor. Such surveyor will be
required to furnish a bond in the penal sum of five hundred dollars for
the faithful execution of the work.
The application for survey should contain a complete description of
the claim, date of settlement, improvement, and established residence,
character, extent, and approximate value of improvements,'character
of the land, and location by township, range, and section (or sections)
of the public land surveys. The application should be accompanied by
a diagram showing as accurately as practicable the contour of the
claim. The statements contained in the application for survey should
be verified under oath.
It is not the intention of this act to permit any one settler to take
long and narrow strips of land on both sides of a stream, and thus
monopolize the water privileges, to the detriment of other settlers, and
claims should be taken in square form, as nearly as it is practicable to
do so, and include the improvements of the settlers. In no case should
the claims be of less width than that of the smallest legal subdivision
(twenty chains). Whenever an application shall be received for the
survey of a settlerts claim in such shape as appears to you to be detrimental to the public interests, or to infringe upon possible rights of
other citizens, you will, if in doubt as to the propriety of making a survey in the shape applied for, forward the application for the consideration of this office, stating the reasons why in your opinion the survey
should not be allowed as applied for.
The necessary office work connected with these surveys will.be performed by the regular clerical force of your office.
Your office is regarded as being particularly conversant with the
varied requirements and details pertaining to the public land surveys,
and I therefore desire that you prepare and submit for my consideration a draft of general instructions for the execution of surveys under
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the above-quoted provisions of law, prescribing the method of running
and marking the boundaries of settlers' claims and their connection
with and closings on the lines of the prior surveys in the townships in
which such claims are located.

As this law provides that the lands to be surveyed and entered thereunder must be "more valuable for agricultural than: for any other purpose," it is expressly desired that the instructions to surveyors making
surveys under this act, require such surveyors to embody in their field
notes an accurate description of the character of the lands surveyed
with regard to their value for any purpose other than agriculture.
The plats of these surveys will be prepared in triplicate, as usual
with public land surveys, and the duplicate plats for the files of this
office will be accompanied by duly authenticated transcripts of the field
notes of the surveys.
Approved, September 22, 1899.
E. A. HITCHCOCK,

Secretary.
MINING CLAIt-ADVERSE

PROCEEDINGS.

LITTLE GIANT LODE.
In the denial of the motion for review herein attention is called to the fact that the
decision in question did not hold tb at the proceedings under consideration therein
constituted an adverse sit as contemplated by section 2326R. S., but that under
the facts shown a stay of proceedings was warranted.

Secretary Hitchcock to the Commissioner of the General Land Office, Sep.
(F. L. C.)

tember 25, 1899.

(G. B. G.)

This is a motion for review of departmental decision of May 23, 1896
(22 L. D., 629), which affirmed your office decision of May 2,1895, hold-

ing that an order of October 24, 1890,suspending action on mineral
entry No. 285, made December 31, 1889, by Harvey Young et at., for the
Little Giant lode claim, Glenwood Springs, Colorado, could not be

revoked and action taken while a suit, involving the question of the
right of possession to part of the premises embraced in said entry, was
pending in the courts.
It appears from the record in this case that the suit referred to was
instituted by the owners of the Little Giant lode claim against S. L.
Garrett et al., then owners of the Teaser lode claim, and it appears
from the files of your office that a final judgment has been rendered

in said cause, and that an application is now pending in your office
for patent for the Teaser claim, and that the question at issue before
your office in said proceeding is as to the regularity and effect of said
judgment.
Inasmuch as the motion for review herein only complains of the said

holding-of the department that action should be suspended upon the
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Little Giant application while said suit was pending i the courts, and
inasmuch as a final judgment has been rendered by the court in said
cause, action upon the motion for review is thereby rendered unneces-

sary, and it is hereby dismissed.
That your office may not be embarrassed in the final disposition of
the applications-for patent upon the Little Giant and Teaser lode claims,
by reason of a possible misapprehension as to the effect of said departmental decision of May 23,1896, it is thought well to here call attention

to the fact that said decision did not affirm your said office decision of
May 2, 1895, upon the ground that the said suit instituted by the
owners of the Little Giant lode claim was an adverse suit such as
was authorized by section 2326of the Revised Statutes, but that said
departmental decision only approved the order of your office suspending proceedings upon the Little Giant application, because, under
the facts as shown by the record, it was believed that there was not
an improper exercise of discretion in ordering a suspension of said
proceedings.
TIMBER LANIDENTRY-SECOND APPLICATION.
PIETKIEWICZ

ET AL. V. RI}iMOND.

The right to make a timber land entry is not affected by the fact that the applicant
priof thereto applied for a different tract, and, pon proper grounds, withdrew
said application.

Secretary Hitchcock to the Commissioner of the General Eand Office, Sep(F. L. C.)
tember 25, 1899.
(C. J. W.)
Robert Richmond on April 4, 1895, made timber and stone statement
for N. SE. 4 and S. A NE. , See. 17, T. 66 N., R. 21, W., at )ulth,

Minnesota.

Afterward, on the same day, Adam Pietkiewicz made

homestead entry for the NE. I of said section 17, and on April 5, 1895,
Henry Kolanak made homestead entry for the N. , SE.-, NE. 1-,SW.I
and SE. I W. 1, Sec. 17 T. 66 N., R. 21 W.
October 25, 1895, on the offering of final proof by lichmond, Pietkie-

wicz and Kolanak, protested and called attention to the fact that on
June 19, 1893,Richmond filed a timber and stone statement for lots
1, 2 and 3 of Sec. 14 and lot 1, See. 15, T. 66 N., R. 17 W., and relin-

quished the same August 17,1893.
October 27,1895,the local officers found that- the facts alleged by way
of protest and which appeared of record, were sufficient in law to bar

a second entry of the same kind by Richnond and recommended the
cancellation of his timber and stone statement. Richmond appealed to
your office and on April 12, 1898, your office reversed the local office

and held the homestead entries of Pietkiewicz and-Kolanak for cancellation so far as they conflict with Richmond'stimber and stone statement.
The case is before the Department on the appeal of said homestead

1%
96

DECISIONS RELATING TO THE PUBLIC LANDS.

entrymen from your office decision. It appears that when Richmond
filed his timber and stone statement on April 4, 1895,he accompanied
it with an affidavit, signed by himself and corroborated by two other
persons, explanatory of his relinquishment of the land covered by his
timber and stone statement of June 19, 1893. It is in substance stated
in said affidavit that Richmond was mistaken as to the lines of the land
first applied for, although he made what he deemed a careful examination of the land. Learning that one Leonard Hoffmanclaimed lot 2 as
a preemption, he returned with Hoffman to the land and found that he
had not previously seen the lines correctly, and that Hoffman had a
house and clearing of from one and a half to two acres on lot 2, and
was convinced of Hoffman's good faith, and to avoid a conflict with

Hoffman's prior claim and a contest with him, he relinquished. As lot
2 was between lots 1 and 3 and by relinquishing lot 2 he could retain
but one lot, he relinquished all.
The local officers in making up the statement of facts on which they

founded their decision, found that the affidavit above referred to was
filed by Richmond on October 25, 1895, when he submitted his final

proof, a circumstance which, if true, might be just ground for questioning the bog afides of Richmond's relinquishment. This decision appears.
to have been rendered October 27, 1897.

On the transmission of the final proof of Richmond, the register in
his letter of January 26, 1898,refers to the mistake made in reference
to this reported fact, and states, in substance, that the record does not
show that the affidavit referred to was filed at the time of maiking final

proof nor is the date of filing upon it or otherwise affirmatively shown.
It is dated, however, on the second day of April, 1895, two days before

the filing of the timber and stone sworn statement, which is in controversy here. It is from that fact, and there is no other indication as to
when it was filed, a fair inference that it was filed with the sworn state-

ment. The register adds that this change of facts does not change the
conclusion reached by the office to the effect that Richmond is not
entitled to make a second entry under the timber and stone act, but
that he has exhausted his right.
The application to purchase is made under the act of June 3, 1878
(20 Stat., 89), as amended by the act of August 4, 1892 (27 Stat., 348).

The opinion of the local officers appears to be based upon the idea
that

no second application can be considered under this act.

This

interpretation is proper where there has been a completed application.
In other words, a purchase under the act. Where there has simply
been an offer to purchase, which is upon proper grounds withdrawn, it
is not believed that such relinquishment or withdrawal affects the right
of the party to make a second application and purchase. It was the
purpose and intention of the act to allow each qualified person to purchase one tract of land of not more than one hundred and sixty acres
subject to sale under its provisions.
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Counsel for the protestants in the brief filed by him, concedes that
if Richmondimmediately upon discovery of his alleged mistake, had
come forward and voluntarily relinquished his first application, without consideration, lhe might be allowed to make a second application,
but counsel proceeds to argue the case upon the theory that the affidavit of Richmond, before referred to, was not filed until after the
homestead entries in question had been made and the protest against
Richmond's final proof filed. This contention finds no support in the
record.

Richmond's affidavit explanatory of his relinquishment of the land
embraced in his first application, was sworn to before a commissioned

notary public two days before his application of April 4, 1895, and all
the circumstances indicate that it was filed in the local land officewith
that application. The theory that Richmond got up his excuse for the
relinquishment of his first application after he had filed his second
application of April 4, 1895,is so clearly inconsistent with both reason
and the record that it requires no further consideration. Adopting
the view that the affidavit is true and was filed with the application of
April 4, 1895, the action of your office in reversing the local office was

proper. The homestead entries of Pietkiewicz and Kolanak were made
after the filing of the timber and stone statement of Richmond, filed
April 4, 1895,.and your office properly held said entries for cancellation
so far as the same conflict with said filing. Your office also found, that

it was shown by the final proof submitted by Richmond, that the land
in question is most valuable for its merchantable timber; that it is
sterile and broken; unfit for agriculture and chiefly valuable for timber, which appears to be in accordance with the record. Your office
decision is accordingly affirmed.
NOTICE OF SETTLEMENT CLAIlM-FRACTIONAL SUB-DIVISIONS.
WARREN V. GIBSON.
In the case of a settlement claim for land in different fractional quarter sections,
and surveyed as lots, the notice of the extent of the claim, given by occupancy
and improvement, is limited to the particular lots occupied and improved.
Posted notices of the extent of a settlement claim, that embraces land in fractional
quarter sections, placed on the sb-divisions not occupied and improved by the
settler, serve to protect his priority of right thereto.
A posted notice of a settlement claim that covers land in different sections will not
protect such claim for sub-divisions outside the section on which said notice is
posted, as against a subsequent applicant who is without knowledge of such
posting.

Secretary Hitchcoc7to the Commissioner of the General Land Office, Sep(F. L. C.)
tember 25, 1899.
(W. II. W.)

The case of Mark S. Warren v. Robert Gibson has been considered
upon the appeals of both parties from your office decision of February
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17, 1898, involving lots 1, 2, 3 and 4 of Sec. 31, and the NW. of the
NW4 and the SW. of the SW. 4 of Sec. 32, T. 5 N., R. 10 W., Ore-

gon City, Oregon, land district.
The record shows that said land was formerly embraced. in the pre-

einption cash entry of one Joseph Walsh, which remained of record
until October 15, 1894, when it was canceled by your office pursuant to
departmental decision of July 2, 1894 (not reported).

October 5, 1891,Warren filed his homestead application for the land,
-which was rejected by the local officers for conflict with Walsh's entry,
of which Warren was notified but took no appeal.

On the day Walsh's entry was canceled, obert Gibson filed his
homestead application for lots 1, 2, 3, 4 and the NW. -of the NW.
and the SW. 4 of the SW. 4 of Sec. 32, T. 5 N., R. 10 W., which-was
rejected by the local officers for conflict with Walsh's entry; and on

October 31, 1894,he filed an affidavit stating that the correct dscription of the land he sought to enter was lots 1, 2, 3 and 4 of Sec. 31, and
the NW. 1 of the NW. f and the SW. I of the SW. I of See. 32, T. 5
N., R. 10 W., and asked to amend his application so as to give the correct description of the land claimed, and on the same day he appealed
from the decision of the register and receiver rejecting his homestead
application.
November 13, 1894, Warren filed his second homestead application,
which was rejected for conflict with the homestead application of Gib-

son, then pending on appeal to your office. With said application
Warren filed his corroborated affidavit alleging among other things
that he made settlement ol said land on October 11, 1894, and had

made valuable improvements thereon; that Gibson had never made
settlement upon the land; and asked for a hearing upon his charges. December 24, 1894, Warren again applied to make homestead entry
of the land, and his application was rejected.
December 28, 1894, your office rendered

its decision on Gibson's

appeal and directed the local officers to allow his application to enter
upon his amending the same as he requested, "'subject to any valid
adverse claim.,"
February 11, 1895, Warren filed an amended affidavit covering the

same facts set forth in his former affidavit and in addition alleging
that Gibson, Walsh and Logan "have conspired together and are now
attempting to secure title to said land for the purpose of speculation,
and his, Robert Gibson's, attempted entry is fraudulent."
February 12, 1895, Gibson was allowed to make homestead entry for

the land after amending his application as permitted by your office.
A hearing on Warren's charges was ordered and had before the local
officers. They recommended the cancellation of Gibson's entry. On
his appeal, your office, on December 26,1896, modified the judgment of

the register and receiver by holding that Gibson's entry should remain
intact except as to said lots 1 and 2, to which Warren was adjudged to
have the better right.
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Warren filed a motion for rehearing, and Gibson filed an appeal and
thereafter withdrew it and asked for review of your office decision so

far as it awarded said lots I and 2 to Warren.
May 15, 1897, your office revoked its decision of December 26, 1896,

and returned the record i the case to the register and receiver with
the direction that they order a further hearing after due notice to the
interested parties.
Such hearing was had, at which the parties appeared and submitted
evidence. - The register and receiver recommended the cancellation of
Gibson's entry and that Warren be allowed to enter all of the land.
Gibson appealed, and on February 17, 1898,your office held his entry
subject to Warren's superior right as to lots 1 2, 3 and 4, and should
he make final proof the same to be referred to the board of equitable
adjudication, the two forty-acre tracts remaining to him being noncontiguous.
Gibson appeals from so much of the decision as awards said lots to

Warren; and Warren appeals from so much of it as awards the two
forties to Gibson.

The lots in question f
on the Pacific ocean on the west, one and
two being in the northeast quarter and three and four in the southeast
quarter of fractional section thirty-one. The other land in controversy
is situated in the northwest and the southwest quarters of section
thirty-two and adjoins said lots one and four, respectively, on the east.
The record and the evidence taken at both of the ,hearings have
been examined.
The evidence clearly shows that Warren commencedto build a dwelling house upon lot three on the 11th day of October, 1894,and continued its construction until it was completed, and established his
actual residence therein; that during the 11th, 12th and 1th of said
month he caused some slashing to be done and some brush to be cut
and piled up, beginning on lot three close to where he was building his
house and thence extending north upon lot two to a certain redwood
log oat of which he expected to make shingles with which to cover his

house, but the log was afterwards found to be unsuitable for that
purpose.
The evidence also shows that on October 12, 1894, -Warren posted up

notices on lots one and four, reciting that-he made settlement on all the
land involved in this case October 11, 1894,for the purpose of holding
the same as a homestead. The notice on lot one was nailed on an old
shanty built by a former entryman, the one on lot 4 about fifty feet

from the beach by nailing it to a tree near a pathway leading from the
beach in an easterly direction across said lot. It appears that these
notices could have been seen on the 15th of October, 1894, by persons

passing by the places where they were posted.
The evidence fails to show that at the time Gibson applied to enter
the land he had actual notice of Warren's claim.
While Gibson's entry was not actually made until February 1895,his
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rights, whatever they may be, depend solely upon his entry and relate
back to and date from October 15, 1894,the time he filed in the local
office his application to enter.
Warren's claim to the land in controversy is predicated upon his settlement and improvements upon it which were initiated October 11, 1894,

and the posting of the notices on lots 1 and 4 on October 12th of that
year. At the time Warren's settlement claim was initiated the land
was covered by Walsh's entry and he could acquire no right by such

settlement as against the entryman or the government so long as the
entry remained of record. The Walsh entry was canceled on October
15, 1894,and whatever right Warren had as a settler attached imme.
diately as against Gibson's claim under his application to enter. See
McMichael v. Murphy et at. (20 L. D., 147); Pool v. Moloughney (11
L. D., 197).
It is well settled that the notice given by a settlement claim as defined

by occupancy and improvements is limited to the technical quarter section on which such acts are performed. See L. R. Hall (5 L. D., 141);
Pooler v. Johnston (13 L. D., 134); Shearer v. Rhone (Id. 480); Staples v.
Richardson (on review) (16 L. D., 248); Kenny et al. v. Johnson et al.
(25 L. D., 394).

Warren's house and improvements were on lots 2 and 3, which were

embraced in the northeast and southwest quarters of fractional section
31 as shown by the public surveys, and under these circumstances it
would follow, under the rule announced in these cases, that notice
given by his settlement claim would not extend to the other portions of
the respective quarters upon which no settlement or improvements
were made, but notice of his caim. should be limited to the particular
lots upon which his settlement and improvements were made. It is
therefore held that Warren's settlement and improvements on lots 2
and 3 operated as notice to Gibson of Warren's claim as to said lots,
but such settlement and improvements were,not notice of his claim to
other portions of said quarter section.
Warren posted notices defining the extent of his claim on lots 1 and
4 but made no improvements thereon; these notices were posted in
places where they could have been seen, and under well settled rulings
they were sufficient to protect his claim as against subsequent settlers,
applicants to enter or entrymen. See Driscoll et al. v. Doherty et at.
(25 L. D., 420); Smith v. Johnson et al. (17 L. D., 454); Jordan v. Smith
(26 L. D., 527).

Warren made no improvements on the land in section 32, neither did
he post any notice thereon defining the extent of his claim. In the
notices put up on lots 1 and 4 he described the two forty acre tracts in
said section but it does not appear that either their posting or contents
were known to Gibson before or at the time he filed his application to

enter said tracts. Under these circumstances, it is clear that Warren
by posting said notices secured no right as against Gibson's application to enter said forty acre tracts in section 32.
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After a careful examination of the record and evidence and considering all the questions presented. by the respective appeals, the
Department concurs in the conclusion reached by your office in the
decision appealed from, and it is accordingly affirmed.

BAYLISS V. BROOi.

Motion for revieW of departmental decision of June 14, 1899, 28 L.
D., 503, denied by Secretary Hitchcock, September 26, 1899.

SETTLEMENT RIGHT-INTERVENING ENTRY.

IDE LONGV. FRoST.
Priority of settlement, as against an intervening entry, should be asserted by contest initiated within three months after settlement.

Secretary Hitchcock to the Commissioner of the General Land Office, Sep(F. L. C.)
tember 26, 1899.
(G. C. R.)
This case involves the NE.

4

of Sec. 18, T. 163 N., R. 5 W., Grand

Forks, North Dakota, upon which Edward J. Frost made homestead
entry April 8, 1889.

It appears from the recital of the register and receiver that on
March 5, 1895, or more than five years and ten mouths after said
entry, Isaac E. De Long filed his affidavit of contest, alleging that
Frost had abandoned the land for the past six months or more and
has wholly failed to reside thereon as required by law, and that said
Frost made an
illegal homestead entry for the land, for the reason that the land was at the (late
of said entry in the actual and peaceable possession of said contestant, who had
settled thereon under the provisions of the homestead law and did within the time
provided in said homestead law present at the local land office,through the clerk of
the district court, who in this matter was acting as an officer of the land department, his homestead application for the northern half of said land to be placed of
record.

This contest affidavit was rejected by the register and receiver
because the same was insufficient; also because the question raised "is
res adjudicata." From that action De Long appealed; but in transmitting the appeal the local officers forwarded "an-amended and supplemental affidavit," sworn to by De Long April 13,1895. In the amended
affidavit De Long alleged, substantially, that Frost had abandoned the
land for a period of more than six months prior to the expiration of five
years from date of entry.
It appears that your office, on June 29, 1895, sustained the action
of the register and receiver in rejecting the original application to
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contest, but ordered a hearing on said amended contest affidavit.
The hearing was duly had, and the register and receiver recommended
that the contest be dismissed. On appeal, your office,by decision of
April 5, 1898, affirmed that action. A further appeal brings the case
here.

At the hearing the register and receiver refused to allow any testimolly as to when contestant settled on the land, or whether contestant
was the prior settler. Contestant was required to fix a date as the
beginning of the alleged abandonment.

October 1, 1893, was so fixed,

the alleged abandonment running to April 8,1894. onsiderable testimony was given tending to show that the entryman did not live ol the
land during that period.

The testimony, however, was of a negative

character and when considered with other testimony to the effect that
the entryman was frequently seen in and about his house on the
land during that period, it can not be held that the allegation was
established.
Among other things, De Long contends that complete justice can
not be had in this case until a hearing is ordered on the question of his
alleged prior settlement on the land and of his application made therefor within ninety days from date of settlement.
Counsel states that,
on May 30, 1889,less than ninety days after his settlement, he De Long made homestead application for-the tract of land through the clerk of the district court, which
application was sent by said clerk of the court to the local officers,and said application was erroneously returned to said clerk of the court without any notice to
said De Long as to what his rights were in the premises; that said clerk was simply
acting in his capacity as clerk of the court and in no way was he acting as attorney
for said De Long; that subsequently the local officers held as a matter of fact, that
De Long had not presented his Id. application within ninety days from date of
settlement; that said holding was utterly false and contrary to the facts.

It is insisted that De Long did present his application in due time,
that he thereafter lived upon and improved the land for more than six
years, has asserted his claim in every possible way and has been
deprived of his rights thereto "through the mistake, ignorance, wrongdoing and prejudice of the local officers, and the harsh" and technical rulings of the land department, rendered without a full and complete knowledge of the facts in the case.
If it were admitted that De Long did presenithis application to enter
the land within ninety days from date of settlement, his application
could not have been properly accepted, because the land had then been
entered by Frost. An appeal would not have aided him.
If he were the prior settler on the land, his remedy was to file a contest within three months from date of settlement (ltumbley v. Causey,
16 L. I., 266; Mills v. Daly, 17 L. D., 345), alleging such prior settle-

ment, and ask for a hearing. He failed, however, to take this course,
and thus forfeited all his rights under his alleged prior settlement.
The decision appealed front is affirmed.
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HOMESTEADCONTEST-SETTLEMENT RIGHTS-LEAVE OF ABSENCE.
MCCALLA V. ACKER.
A leave of absence is no protection against a charge of abandonment, if, at the date
when it was granted, the entryman was not a bonafide resident on the land.
During the pendency of a contest against an entry, in which the issue is priority of
settlement, the entryman must maintain the continuity of his residence, and his
failure in this respect cannot be cured by the establishment of residence prior
to the institution of proceedings by the adverse settler charging such default.

Secretary Hitchcock to the Commissionerof te GeneralLand Qifie, Sep-,
tember 28, 1899.
(C. J. -.)

(F. L. 0.)

The land involved in this controversy is the SE. 4 of Sec. 9, T. 27N.,
R. 2 E., I. M., Perry, Oklahoma, land district.
It appears from the record that on October 5, 1893,Calvin S. Acker
made homestead entry No. 1600for said land, having settled thereon
September 16, 1893, and that on October 10, 1893, John S. McCalla filed

contest against said entry, alleging priority of settlement; and June 6,
1894, an amended affidavit alleging Acker's disqualification by reason
of his having started in the race from the Chilocco Indian school reservation. A hearing was had on this contest which was concluded July
24, 1894. The local officers rendered decision in favor of Acker April
17, 1895, from whiCh MeCalla appealed. Prior to this decision, however,
to wit, on March 25, 1895, Acker filed application to make final com-

mutation proof before a probate judge at New-Kirk, Oklahoma, naming May 10, 1895,as the date for that purpose. The testimony of Acker
and his witnesses was accordingly taken and at the same time McCalla
appeared and protested against the allowance of said proof on account
of the pending contest. The testimony and protest were forwarded to
the local officers, who, on May 25, 1895, dismissed the protest because

of MeCalla's refusal to pay the required fees for examining and approving such testimony.
On July 26, 1895, Acker filed with the local officers a request to with-

draw and dismiss his said proof, which was forwarded to your officeand
considered in connection with McCalla's appeal from the decision of the
local officers of April 17, 1895.
On February 13, 1896, your office affirmed the decision of the local

officers in the contest proceeding, allowed Acker to withdraw his said
proof, and dismissed the protest of McCalla, from which action the

latter appealed.
On August 31, 1896, McCalla filed affidavit of contest against Acker,

alleging abandoment. No notice issued on this contest because of the
pending contest relating to prior settlement.
In December, 1896,your office approved an application for leave of
absence filed by Acker, the period granted being from November 1,
1896, to June 1, 1897.
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The Department on September 22, 1897 (25 L. D., 285), affirmed that
part of your office decision of February 13, 1896, which found that

Acker was the prior settler and was not disqualified from making
entry, but reversed the part having reference to the withdrawal of
Acker's said proof and the dismissal of McCalla's protest.
The Department on January 19, 1898 (26 L. D., 64), rendered a decision denying a motion for review and a petition for rehearing filed by

McCalla.it being held therein inter

elia:

In this case McCalla was a settler upon the land, claiming the right to enter it by
virtue of priority of settlement which issue was pending undetermined before the
local office upon his protest when Acker filed his application to make final proof.
From the adverse decision of the local officers upon that contest he filed his appeal
in due time. His rights were fully protected by his protest against the allowance
of the final proof and after the submission of such proof it could not be withdrawn
to his prejudice, and so the Department held in the decision now asked to be
reviewed, wherein it was said that 'neither the sufficiency of the final proof nor the
right of defendant to withdraw it, should be passed upon pending the contest, and
your office erred in allowing the withdrawal of said proof and the dismissal of the
protest, and so much of your office decision as refers thereto, is reversed, and said
proof and protest will be held to await the final disposition of the contest, when
they will be returned to the local officefor appropriate action.'
There was no error in the decision complained of. It was therein directed that
the final proof should be returned to the local office for appropriate action. If that
proof shows that the entryman has complied with the law as to residence and cultivation for the time covered by such proof, his entry should be allowed. If it shows
that he has not complied with the law as to residence and cultivation during that
period, his entry should be canceled.
The question of priority having been decided in favor of Acker, no other course
could be pursued under the rules.' See Rule 53, Rules of Practice.

And your office was accordingly directed as follows:
You will instruct the local officers to pass upon the final proof, together with the
testimony offered by protestant both on direct and cross-examination and to forward
the result of their action to your office without delay.

January 31, 1898,your office returned Acker's proof, together with
accompanying papers, to the local officers,with instructions to proceed
in accordance with the above-quoted directions; but on February 2,
1898, and before they took any action, Acker appeared and filed a
motion to withdraw said proof, which was granted. Thereafter on
February 18, 1898, MeCalla filed another affidavit endorsed, "Affidavit

of contest and protest," in which, after reciting the facts connedted
with his contest of October 10, 1893,his protest against Acker's said
proof of May 10, 1895, and his contest affidavit filed August 31, 1896,

he alleges that Acker has not resided on the land since May 10, 1895,
as required by the homestead law, and that he has never been a resident on said land since he made settlement thereon September 16, 1893.
The said affidavit concludes as follows:
The above charges and allegations this protestant and contestant John S. MeCalla
is ready to prove at such time and place as may be named by theregister and receiver
for the hearing, and he therefore asks that a hearing be bad that he may be allowed

DECISIONS RELATING TO THE PUBLIC LANDS.

205

to prove such allegations and charges and that the protest and contest affidavit
together with this affidavit of contest and protest be merged into one hearing and
that a day be set for said hearing. That said homestead entry No. 1600,issued to
Calvin S. Acker as aforesaid be canceled and forfeited to the United States, and that
said affiant, John S. MeCalla, pay the expense of such hearing or sch portion as may
be charged to him.

Notice issued upon this affidavit the same day, which, after reciting
the filing of McCalla's protest of May 10, 1895, and his contest of
August 31, 1896, concluded as follows:
It is therefore ordered by the officethat all the charges and issues made between
the parties on the question of abandonment or failure to reside on the land, whether
the same arose upon the protest or upon said contest, be heard and determined at the
hearing to be had in this office on April 5, 1898.
Therefore, with a view to the cancellation of homestead entry number 1600, made
by the said C. S. Acker for the south-east quarter of section 9, township 27, range 2
east, dated October 5, 1893, the said parties are hereby summoned to be and appear
at the United States land office, at Perry, Oklahoma, on the 5th day of April, 1898,
at one o'clock, p. i., to respond and furnish testimony concerning all the matters at
issue between said parties on the aforesaid charges of abandonment and failure of
residence.

A hearing was had upon the consolidated protest and contest beginning May 6,, and ending May 16, 1898, a continuance

having been

granted from April 5, 1898. Both parties appeared and introduced testimony, Acker inviting attention to his motions theretofore filed in
which he asked a dismissal of so much of the notice of contest and

service thereunder as relates to his commutation proof and McCalla's
contest of August 31, 1896. Pending the hearing Acker objected to
the introduction of testimony by McCalla relating to any period prior
to May 17, 1897,since which date he claimed to have been continuously
residing on the land; but he raised no further objection to the hearing
as ordered by the local officers.
On June 13, 1898, the local officers rendered decision in which they

expressed the opinion that Acker could not, in view of McCalla's protest, withdraw his final proof. They found that from September 16,
1893, to May I0, 1895,the time covered by said proof, Acker had not
complied with the law in the matter of residence, although he had
sufficiently improved and cultivated the land. They also found that he
never actually established residence on the land until May 17, 1897,and
in view'of the fact that Mclalla had prior thereto filed his protest of
May 10, 1895, and his contest of August 31, 1896, the entryman could

not cure his laches by establishing residence and maintaining the same
since that time. They therefore recommended cancellation of the entry.
From this action Acker appealed to your office where decision was rendered March 7, 1899,reversing said action. Malla has now appealed
to the Department.
Your office held that the decision of the local officers finding that
Acker had not complied with the law during the period covered by his
final proof, "was not based upon the proof and the testimony intro-
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duced at the time of making the proof, but upon said proof and testimony together with the testimony introduced at the hearing."
Continuing your office said:
Under the decision of the Department it woild have been necessary, if the contestant had taken no further steps, to consider the proof and testimony submitted May
10, 1895,and to cancel the defendant's entry if he had not, at the time of submitting
said proof, complied with the requirements of the homestead law. But it will be
observed that the contestants application for a notice of contest, above set out, is in
effect a waiver of the separate examination of said proof and testimony.
Your failure to determine from said proof and testimony of May 10, 1895, whether
the defendant had p to that date complied with the reqpirements of the homestead
law was not error. It was the result of contestant's affidavit in which he prayed that
all the issues between the parties be merged into one hearing. The contestant had
a right to the waiver of the examination ordered by the Department. It follows that
the case can not now be remanded for the judgment contemplated by the departmental direction above set out, but that the contestant utst rely solely upon the
showing made at the hearing had upon his affidavit of contest.

Then, after setting out the facts surrounding Acker's connection with
the land since September 16, 1893, your office concludes as follows:
On these facts it must be held that, whatever the defendant's laches may have
been as to residence prior to May, 1897, he has at least since then complied with the
requirelents of the homestead law. By such compliance with the law he had cured
any lachesthat may have existed prior thereto. In the case of Glover v. Swarts,
decided by letter "HI" of October 8, 1898, this office, after a full discussion of the
question, the case of Bates v. Bissell, 9 L. D., 546, being cited adversely, held, under
circumstances similar to those i the case at bar, that Swarts, by reestablishing his
residence on the land in the presence of Glover's adverse settlement claim, but before
Glover's contest on the charge of abandonment, cured his default. It follows that
it is unnecessary to determine whether the defendant hal prior to May, 1897, complied with the requirements of the homestead law as to residence. The decision
appealed from is reversed and the contest dismissed.

It is apparent that the action of the local officers in allowing Acker
to withdraw his commutation proof, and in ordering a rehearing in the
case upon the affidavit filed by Mcalla

February 18, 1898, instead of

obeying the instructions of your office of January 31,1898, based upon
the former departmental

decision of January 19, 1898, was wholly irreg-

ular. The directions given were clear and explicit and should have
been followed by them.

It is equally apparent that neither party is i a position to take
because he filed his affidavit
advantage of such irregularity-McCalla,
asking for the hearing which was had May 16, 1898, in face of the

departmental order directing that Acker's proof be examined and the
case closed in accordance with the conclusion reached; nor Acker,
because he acquiesced in the ordering of said hearing by his appearance thereat and participation therein without objection, and because
he again asked to withdraw his said commutation proof. The only
objection raised by Acker at the hearing was as to the admissibility of
certain testimony. In view of this mutual acquiescence in the irregularity, both parties having appeared and submitted testimony, the
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Department will not again remand the case for a compliance with itsformer directions. Notwithstanding Acker was improperly allowed to

withdraw his commutation proof the said proof accompanies and will
be considered as part of the record here. The Department will therefore determine thecase upon the present record and the evidence as far
as properly introduced.
The hearing on the contest filed October 10, 1893,involving priority
of settlement, closed July 24, 1894. Acker's commutation proof was
filed May 10, 1895, and in consequence covers a period beyond the date

of said hearing. The failure of the local officers,however, to pass upon
said proof left undetermined the question of Acker's compliance with
the law during the period from July 24, 1894, to May 10, 1895. While

all question of his compliance with law up to and including July 24,
1894, was settled by decision of the Department, and objection to the
admissibility of testimony covering the period prior to that date should
have been sustained, yet there was nothing to preclude an investigation
of McCalla's charges covering the time from and after July 24, 1894.

In this view the only remaining question to be determined is whether
Acker continuously maintained residence on the land, as he was in duty
bound to do pending the contest involVing priority of settlement. Upon
a careful examination of the voluminous record, and without specifically
setting forth the fatts, the Department is of opinion that a preponderance of the evidence shows that Acker did not maintain residence on
the land prior to May, 1897. Your office in effect reached the same
conclusion, but held that by resuming his residence on May 17, 1897,

Acker cured his laches, and that it was therefore unnecessary to consider evidence relating to the period prior to that time. - But on account
of the pendency of the contest involving priority of settlement, as
heretofore stated, and the fact that MeCalla has continuously resided
on and cultivated the land, as shown by the evidence, Acker could not
thus cure his laches existing prior to the date named. The fact that
Ackei was granted a leave of absence fom -November1, 1896,to June
1, 1897,can avail him nothing, as the evidence shows that at the date
from which it was granted be was not a bona fide resident on the land.
In the case of Noble et al. v. Roberts (28 L. D., 480, syllabus), it is held:
During the pendency of a contest, in which ach party alleges priority of settlement, both are bound to comply with the law and maintain residence upon the land;
and if the successful party therein fails so to do, such failure is properly the subject
of inquiry on behalf of the losing party, and, although such inquiry is in the
nature of a new contest, it is in effect a continuation of the original case.

And in the case of Glover v. Swarts (29 L. D., 54), it is held (sylla-

bus):
If the entryman fails to maintain the continuity of his residence during the pendency of a contest involving priority of settlement, his laches can not be cured by
the resumption of residence prior to the institution of proceedings by the adverse
settler charging said default.
A leave of absence is no protection against a contest for abandonment, where the
entryman, prior to such leave has failed to comply with the law.
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The case last cited presents many similarities to the one under consideration. It is referred to in your present officedecision as having
been disposed of by your office October 8,1898, wherein it was held
that Swarts, by reestablishing his residence before Glover's contest on
the charge of abandonment, cured his default. This ruling, however,
was reversed on appeal, and the citation of Clover v. Swarts, SUprais
a sufficient answer to the opinions expressed in your office decision
now being considered.

The cases just cited are not in conflict with that of Stransky V. Shaut
(on review, 23 L. D., 558),referred to in Acker's answer to Mc(alla's
appeal. In that case the question of priority of settlement was not
involved. In the case of Noble et at. v. Roberts, Supra, it is held:
There is a marked distinction between a contest founded on the mere default of
an entryman, and one based upon prior settlement of a contestant.
A defaulting etryman may cure his default in good faith before knowledge or
notice of a contest, when there are no intervening settlement rights, while a contestant who relies upon prior settlement must maintain residence and otherwise
comply with the law (Rowan v. Kane, 26 L. D., 341, 343; Bates v. Bissell, 9 L. D., 546,
551).

And in the case of Glover v. Swarts, spra, it is held that
the same rule applies to an entryman who makes the same claim and whose entry is
contested by one who has established and maintained his residence upon the land
and who has asserted his rights in a contest

Your office decision is hereby reversed and Acker's entry will be
canceled.
NORTHERN PACIFIC R.

. CO. ET AL. V. MCCABE.

Motion for review of departmental decision of July 14, 1899, 29 L. D.,
30, denied by Secretary Hitchcock, September 30, 1899.

MINING CLAIM-A:MENDED LOCATToN-TrELE.
SAMUEL L.AUEREACH

K
-

ET AL.

The title acquired by original location cannot be divested by leaving out of the
certificate of amended location the name of an original locator, unless done
-with the knowledge and consent of said locator.
A mineral entry made on the joint application of several parties, some of which are
without interest in part of the land entered, may be permitted to stand, where
such parties subsequently acquire by proper conveyances a complete chain of
title, and make due showing thereof that is satisfactory as between the applicants and the government.

Secretary Hitchcock to the GOm2missionerof the General Land Office, Seep(F. L. Ca)
tember 30, 189.
(G. B. G.)

Ci

-~

t

December 18, 19, 20, and 26, 1895, F. H. Auerbach, P. W. Madsen, and

John P. Sorenson located the Auerbach No. 1, the Auerbach No. 2, the
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Auerbach No. 3, the Auerbach No. 4, the Auerbach No. 5, and the
Auerbach Fragment lode mining claims, situated in the Camp Floyd
mining district, Tooele county, Utah.
January 7, 1896, the said John P. Sorenson conveyed his interest in
said claims to one Alma Samuelson, and on or about September 1, 1896,

the said F. E. Auerbach died, leaving a will in which Saruel H. Auer-bachl, 0ustave

Meyer, Theodore Meyer and Isadore Meyer were named

as the executors thereof. This will, which directed, among other things,
that the real property belonging to the decedent's estate should be
managed and controlled by his executors for a period of at least five,

years after his death, and that the net proceeds accruing from such
management should be annually divided among his residuary legatees,
was admitted to probate at Salt La-ke City, Utah, October- 10, 1896,
and letters testamentary Werethat day issued to the executors named
therein.
December 11, 1896,Samuel Auerbach, Alma Sainuelson and P. V.
Madsen located

the Auerlbach Fraction

No. 1 lode mining claim,

adjoining the group theretofore located as hereinbefore recited, and
*December28, 1896,the said Samuel Auerbach, the said: P. W. Madsen
and the said Alma Samuelson, describing themselves as present owners made amended locations of all of said Mining claims, except the
Auerbach Fraction No. 1, for the purpose as recited in the amended
notices of location of more accurately and definitely describing the
locations of said claims, but claiming no new or more ground and
taking nothing less."
December 17, 1897,the receiver's final receipt and the register's final
certificate of entry were issued to, ad mineral entry No. 2310 embracing all of the above named claims, was allowed in the name of P. W.
Madsen, Alma Samuelson and Samuel Auerbach, and Samuel H.
Auerbach, Gustave Meyer, Theodore Meyer and Isadore Meyer, " executors of the estate of Frederick 1. Auerbach, deceased, as trustees for
and on behalf of the heirs of Frederick H. Auerbacli, deceased."
F. I. Auerbach, the locator, and Frederick H. Auerbach, the decedent, are one and the same person, and Samuel Auerbach, the locator,
and Samuel H. Auerbach, the executor, are one and the same person.
April 16, 1898,your office, having the matter of said entry under
consideration, found that it was not shown that Samuel H. Auerbach
has any interest in the Auerbach Nos. 1,-2,3, 4 and 5 and the Auerbach
Fragment, that Frederick l. Auerbach had no interest in the Anerbach Fraction No. 1, and directed that the name of Samuel H. Auerbach
be stricken from the final certificate of entry and held the entry for
cancellation, to the extent of the Auerbach Fraction No. 1.
June 21, 1898,upon an inquiry by counsel for the entryman, whether
the objection to issuing a patent for said claims upon the final certifi-

cate as issued would not be removed in case the executors of Frederick
H. Auerbach should now deed to Samuel E. Auerbach an interest in

2967-vOL29-14
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the Anerbach claims 1, 2, 3, 4, 5, and the Auerbach Fragment

claim,

and, in case P. W. Madsen, Alma Samuelson and Samuel H. Auerbach
should deed an interest in the Auerbach Fraction No. 1 to the heirs of
Frederick H. Auerbach, deceased, your office held that the present
execution of the deeds as suggested would not warrant a modification
of your said office decision of April 16, 1898.

The entryinen have appealed to the department.
At the date of entry the possessory title to the Auerbach Fraction
No. 1 was in the locators P. W. Madsen, Samuel Auerbach and Alma
Samuelson. At that date John P. Sorrenson, having been divested`of
title to the Auerbach Nos. 1, 2, 3, 4, 5 and the Auerbach Fragment by
his conveyance to Alma Samuelson, the title to these claims was in

'

P. W. Wadsen, Alma Samuelson and the heirs of Frederick H. Auerbach,
unless the amended locations of these claims gave Samuel Auerbach
an interest therein. These amended locations did not so operate. The
certificates of amended locations do not have the same of F. i. Auerbach, one of the original locators, but the title acquired by original
location cannot be divested by leaving out of the certificate of amended
location the name of an original locator, unless done with the knowledge and consent of such original locator, and, inasmuch as at the date
of the amended locations herein F. H. Auerbach was dead and did not
have knowledge of or give his consent to the amended locations, his

'estate was not thereby divested of title. This being so, Samuel Auer
bach took, nothing by these amended locations, for, if no estate was
divested thereby, none vested in him. At the date of entry, therefore,
Samuel Auerbaeh had no interest in the Auerbach Nos. 1, 2, 3, 4, 5 and
the Auerbach Fragment, and the heirs of Frederick II. Auerbach had
no interest in the Auerbach Fraction No. 1, and the entry as made caiinot stand, unless the necessary interests be granted by deed.
February 25, 1898, Alma Samnelson, for an expressed consideration
of one dollar, conveyed by quitclaim deed to Samuel H. Auerbach an

undivided one-ninth interest in the Anerbach Nos. 1, 2, 3 4,

and the

Auerbach Fragment claims, and December 12, 1898, Samuel H. Auerbach, for an expressed consideration of one dollar, conveyed by quitclaim deed to Samuel H. Auerbach, Gustave Meyer, Theodore Meyer

and Isadore Meyer, executors of the last will and testament of Frederick
H. Auerbach, deceased, an undivided one seventy-secondinterest in the
Auerbach Fraction No. 1 claim.

These deeds have been filed with the

record, and appear to have been properly recorded.
At-common law, and the rule in the State of Utah is not otherwise,
an executor takes no interest in the real estate of his decedent, except
by force of the provisions of the will, and where a will contains no

special provision on the subject, the land of the deceased descends to
his heirs, and their rights cannot be divested or impaired by the unauthorized acts of the executor. Bush v. Ware (15 Pet., 93). But, on
the other hand, the rule is that execntors may accept a conveyance to
them of real property where it is to the best interest of the estate to do
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so, and it is not perceived how the estate of Frederick Auerbach would
be injured by his executors accepting the deed to an interest in the
Auerbach Fraction No. 1 mining claim, hereinbefore referred to.
Samuel ET.Auerbach and the executors of the estate of Frederick H.
Auerbach, deceased, having by proper conveyance obtained a continuous and complete chain of title from the original locators of these
claims, and having made a showing which as between them and the
government is sufficient, the objections to passing the entry to patent
have been removed. (John C. Teller, 26 L. D., 484.)
The dbcision appealed from is reversed, and the entry as made Will

be passed to patent, unless other objection appears.

COLtTSIVE CONTEST-RELINQrISHMENT.
iJAKEL
-

v. KISLING, AND HEAT11 v. HAK EL ET AL.

A charge of collusion between a contestant and the entryman presupposes that the
entryman is in defAult as to some requirement of law, and that the collosive
contest is brooght to shield him from the consequences of such default, by preventing an honest contest.
An entry made by a contestant, on a relinquishment, during the pendency of a
second contest charging the disqualification of the original entrymnan and collusion with the first contestant, may be permitted to stand, where it appears
that the allegations in said contest are not supported by the evidence.

Acting Secretary Ryan to the Commissioner of the General Land Oflce,
(S. V. P.)
October 6, 1899.
(L. L. B.)

January,18, 1897,Joseph F. Hakel filed an affidavit of contest, alleging abandonment, against the homestead entry of John L. Jiisling,
made March 9, 1894, and embracing the NW. ±tof Sec. 12, T. 23 N., R.
9 W., Alva, Oklahoma.

February 10, 1897,Jesse M. Heath filed contest against the same
entry, in which he alleged that the entryman at the time he made his
entry was not a qualified entryman, in that he was " neither the head
of a family nor over the age nor of the age of twenty-one years," and
that the contest of Hakel was " speculative and collusive and filed in
connivance with said entryman, and for the purpose of preventing a
bona fide contest upon the tract," and that the allegation of abandonment in Hakel's contest was not true.
Notices were duly served, and the cases set. for hearing March 30,
.1897. Before the hearing, however, to wit, on March 2, 1897, Hakel

filed in the local office the relinquishment of Kisling, whereupon liisling's entry was canceled, and lakel was allowed to make entry of the
tract. Kisling was not present at the hearing, but the attorney for
Bakel also appeared for Kisling, but early in the progress of the trial
announced his withdrawal as counsQlfor Kisling and thenceforth represented only Hakel, the now entryman and first contestant.
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The local officerssustained the entry of Hakel and dismissed Heath's
contest, and by your office decision of July 8,

898, adhered to on

review, the action of the register and receiver was approved.
Heath has appeaLed.
The testimony introduced in support of Heath's contest was directed
exclusively to showing that Hakel's contest was made in collusion with
the defendant, Kisling, and that the allegation of abandonment in the
contest of Hakel was not true.
The evidence tends very strongly to show that Hakel's contest was
brought by consent of the entryman, but there is an entire failure of
evidence showing or tending to show that he was disqualified by reason
of minority, as alleged in the contest of Heath, and the clear preponderance of the evidence is to the effect that he had not abandoned his
entry at the date of Hakel's contest, as therein alleged.
There is therefore nothing in the record to show that at date of either
contest or at date of hearing the entry of Kisling was assailable for any
cause.

The charge of collusion between a contestant and the contested entryman presupposes that the entryman is in default as to some requirement of law, and that the collusive contest is brought to shield him from
the consequences of such default by preventing an honest contest.
Heath having failed to show any default upon the part of the entryman, his contest must fail.
The relinquishment of Kisling having been made when he was not_
chargeable with aiy failure to complywith the homestead law, the entry
of ilakel, though improperly allowed pending the contest of Heath, will
be allowed to remain intact, it appearing from the record that Heath's
contest allegation against the entry of Kisling was without foundation,
or, at least, was not sustained by the evidence.
The decision appealed from, in so far as it dismisses the contest of
Heath and allowed the entry of Hakel to await compliance with the
homestead law, is affirmed.
TIM BER LAND PURCHASE-SECOND ENTRY.
JOSIE QUINN.
An entry for timber laud under the act of June 3,1878, exhausts the right of purchase under said act, though said entry is made for less than one hundred and
sixty acres.

Acting Secretary Ryan to the. Oonmmiissioner
of the General Land Office,
(G. C. R.)
October 9, 1899.
(F. L. 0.)
Josie Quinn has appealed from your office decision of June 21, 1898,

which affirms the action of the register and receiver rejecting her application to make entry for the NE.4- of the SE.

of Sec. 21, T. 60N., )R.

6 W., Duluth, Minnesota, under the act of June 3, 1878 (20 Stat., 89),
entitled, "An act for the sale of timber lands," etc.
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iler application was rejected because she had, on December 7, 1897,
made an entry under the same act of the SW. - of the SW. -1of Sec. 9,
T. 60 N., R. 20 W., same land district.

The first section of the timber and stone act, above cited, provides
that the lands therein described and designated may be sold to citizens,
etc., "in quantities not exceeding one hundred and sixty acres."
Appellant contends that te purpose of the timber and stone act was
to allow all -citizens to purchase one hundred and sixty acres of the
land subject to entry under the provisions of the act and that it was
not the intention of Congress to restrict persons to one application or
entry if such an entry covered a less area than the maximum quantity
which the act permits one person to purchase.
The second section of said act requires the applicant to make oath
that he "has made no other application under this act," and the circu.lar of instructions issued in pursuance of said act provides that "one
entry or filing only can be allowed any person or association of persons."
(Gen. Cir. 1895, p. 44.)

While the act permits a qualified person to enter "not exceeding one
hundred and sixty acres," yet if an entry is made for a quantity of
land less than the maximum area allowed, the right to make a further
entry is exhausted, as shown by the plain provisions of the second
section of said act.
The decision appealed from is affirmed.
RIGHT OF WAY-SECTIONS 2339 AND 2340, 1. S.
SANTA FE PACIFIC

R. R. Co.

Sections 2339and 2340,R. S., make no provisionfor the filing and approval of maps
showing the location of reservoir sites and pipe lines.

Actiig Secretary Ryan to the Commissionerof the General Land O ce,
(F. L. C.)
October9, 1899.
(F.W. C.)
The Santa Fe Pacific Railroad Company has appealed from your
office decision of December 8, 1898, declining to submit for the approval

of this Department the applications filed by said company, Lnder sections 2339and 2340of the United States Revised Statutes, for reservoir
sites and right of way for pipe lines therefrom, as shown upon maps
filed by said company.

Said sections provide:
SEc. 2339, Whenever, by priority of possession, rights to the use of water for mining, agricultnral, manufacturing, or other purposes, have vested and accrued, and the
same are recognized and acknowledged by the local customs, laws, and the decisions
of courts, the possessors and owners of such vested rights shall be maintained and
protected in the same; and the right of way for the construction of ditches and
canalsfor the purposes herein specified is acknowledged and confirmed; but whenever any person, in the coustruction of any ditch or canal, injures or damages the
possession of any settler on the public domain, the party committing such inj ury or
damage shall be liable to the party injured for such injury or damage.
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SIPc.2340. All patents granted, or pre-eniption or homesteads allowed, shall be
subject to any vested and accrued water rights, or Tights to ditches and reservoirs
used in connection with such water rights, as may have been acquired under or
recognized by the preceding section.

It would seem that these sections make no provision for the filing

and approval of maps of location, and as it appears that the reservoirs
and pipe lines have been actually constructed, the rights of the company under the sections is not dependent upon approval by this Department of maps of location showing the same.

In the appeal and the argument filed in support thereof it seems that
the company has abandoned its claim for approval of its maps under
the sections of the Revised Statutes before quoted, and is now urging
that the maps should be approved under the provisions of the act of
May 11, 1898 (30 Stat., 401). It is stated in the brief filed on the part

of the companythat sections 2339and 2340 of the Revised Statutes of the United States are not acts
granting any rights, but are acts confirmatory of rights that may be acquired under
local customs, usages, decisions of the courts, or law, while the act of 1898 is a
direct grant from the United States of the rights applied for . . . . ; that under
the act of 1898,heretofore referred to, this Department should approve and authorize
by such approval the acquisition of these reservoirs, and the conduct of water therefrom over government lands to the road of the railroad.

After review of the matter it is held no error was committed by your
office in refusing to submit these maps for approval under sections 2839
and 2340Revised Statutes, as an approval under said sections is not
required, nor would it be warranted.
The question raised by the appeal as to whether approval of these
maps can be given under the act of May 11, 1898,has not been considered by your office,and the matter is herewith returned, without
expression of opinion thereon, for your further consideration and action.

TIMBER CULTURE ENTRY-CIULTIVATION-COMMUTATION.
JOSEPH KELLY.
A timber culture entryman who submits final proof within the statutory life of his
entry is entitled to credit for each year of actual cultivation, if eight years of
cultivation are shown.
The right to commute a timber culture entry under the act of March 3, 1891, can be
exercised at any time within the life of the entry by one who can show that he
has complied with the timber culture law for the four years preceding the application to commute.

Acting Secretary Ryan to the Commissionterof the GeneralLand Office,
(S. V. P.)

October 9, 1899.

(A. S. T.)

On July 27, 1888, Patrick Kelly made timber cultlre entry, No. 3056,
for the NW. i of Sec. 32, T. 161 N., It. 68 W.,-Devil's Lake, North Dakota,

land district.
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On September 1, 1898,0. A. Lounsberry, special agent, reported that
he had made a personal examinatiou of said tract and found no imnprovements, and that no trees, seeds or cuttings had ever been planted
thereon, and thereupon on September 28, 1898,you held said entry for
cancellation.
On December 16, 1898,Joseph Kelly filed in the local officeat Devil's
Lake applications for bearing in this and three other similar timber
culture entries, all signed by Joseph Kelly.. These applications were,
duly transmitted to your office where, ol February 16,1899, they were
rejected "for ambiguity": and the local officers were directed to notify
the parties that they would be allowed fifteen days additional in which
to file proper applications.
On March 15, 1899, Joseph Kelly filed in the local office his applica-

tion for a hearing, supported by his affidavit wherein he alleges thatdeponent expects to be able to prove that ten acres of said land was broken in 1889;
that said ten acres was cultivated in 1890 and 1891; that in 1891said ten acres was
plantedto tree seeds; that owing to extremely dry seasons no further cultivation of
said tract for the reason that the same was deemed useless, until the year 1897,when
all of said ten acres was again cultivated thoroughly, and in the spring of the year
1898, said ten acres was planted to box elder tree seeds in a proper and workmanlike
manner; that said planting was done in the spring of 1898,long prior to the making
of the Commissioner's order in the atter, and long prior to any notice had by
deponent that any steps were being taken for the cancellation of said entry; that
said entryman, Patrick Kelly, died on or about the 6th day of July, 1894, and that
deponent is one of his heirs; that the other heirs of said Patrick Kelly, deceased,
are Dennis Kelly, Patrick Kelly, John Kelly, and Mary Considine.

This application was duly transmitted

to.your office, where, on May

8, 1899, a decision was rendered rejecting the application for a hearing,
and from that decision the applicant has appealed to this Department.
It appears from said affidavit that from 1891 to 1897,the entryman
and his heirs wholly failed to comply with the requirements of the law
in the matter of cultivation of the land and planting and cultivating
trees-seeds and cuttings.
It is provided by the act of Congress, approved March 3, 1893 (27
Stat., 593), that when trees, seeds or cuttings were in good faith planted
as required by law, and the land cultivated as required by law, final
proof may be made withotit regard to the number of trees then growing on the land, but this is allowed only when the requirements of
the law have been, in good faith, complied with by the entryman in
the planting and cultivation of trees, seeds and cuttings, and in the
cultivation of the land. In other words, if the entryman has done the
things required by the law, he shall not forfeit his entry because, owing
to drought or other causes, the trees planted may not grow.
In the case at bar it is notpretended that the law was complied with
from 1891 to 1897. The entryman, Patrick Kelly, died July 6, 1894,
and the applicant is one of his heirs, and as such entitled to take the
place of the entryman in the performance of the duties required of him
by law and to the benefits accruing to him under the law. He swears
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that in 1897he cured whatever default had then accrued, by cultivating
the land, and in 1898planted ten acres of the land to tree seeds.
In the case of Gahan v. Garrett (1 L. D., 137), it is held thatIn a timber culture entry there is no restriction upon an entryman as to the time
when the work must be done, provided it is done within the required limit.

If the statements contained in said affidavit be true, the applicant
may yet comply with the law by doing the necessary work within the
required limit, and in that case would be entitled to make his final
proof and receive patent for the land.
This entry was made on July 27, 1888. Final proof could not be made

till the expiration of eight years from date of entry and may be made
at any time within five years thereafter, thus allowing thirteen years
from date of entry, which, in this case, extends to July 27, 1901.

The applicant alleges that ten acres of land were broken in 1889,
cultivated in 1890and 1891,and again in 1897 and 1898,making in all
five years of cultivation up to and including 1898,and if he shall continue the cultivation during the years 1899,1900 and 1901 he will have
cultivated it eight years by the time when he will be required to make
final proof.

By the act of Congress approved March 3, 1891 (26 Stat., 1095), it is

providedThat in computing the period of cultivation, the time shall run from the date of
the entry, if the necessary acts of cultivation were performed within the proper
time.
And provided further, That the preparation of the land and the planting of trees
shall be construed as acts of cultivation, and the time authorized to be so employed
and actually employed shall be computed as a part of the eight years of cultivation
by statute.
Provided,-That any person who has made entry of any public lands of the United
States under the timber culture laws, and who has for a period of-four years in good
faith complied with the provisions of said laws, ad who is an actual bongfide resident of the State or Territory in which said land is located, shall be entitled to make
final proof thereto and acquire title to the same, by the payment of one dollar and
twenty-five cents per acre for such tract under such rules and regulations as shall
be prescribed by the Secretary of the Interior.

Under the provisions of said act if the applicant in good faith complied with the law in 1897 and 1898, and shall continue sLch compliance

during the years 1899 ad 1900,he will then be entitled to commute
said entry, regardless of the alleged cultivation prior to 1897.
Your said decision rejecting said application for a hearing, and holding said 6ntry for cancellation is therefore reversed, and you are directed
to cause a bearing upon the said allegations of the applicant.
ADJOINING FARM ENTRY-ADDITIONAL HOMESTEAD.
ToIVIAS N. UPTON.
The statute authorizing an adjoining farm entry does not provide for the privilege
where the applicant has theretofore exercised the homestead right, though for
a less amount than one hundred and sixty acres.
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Residence on the land entered, is required in case of an additional homestead entry,
made under section 6, act of March 2, 1889.
An additional homestead entry Lnder section 5, act of March 2,1889, can only be
made of land contignous to the tract embraced within the original entry.

Acting Secretary-Ryan to the Commissioner of the General Land Office,
(F. L. C.)
October 10, 1899.
(H. G.)
Thomas N. Upton appeals from the decision of your office of October

19, 1897, directing that his homestead entry made April 2, 1890,for the
NW. 1 of SE. - of sec. 25, T.22 9., R. 12 W., in the Springfied, Missouri,

land district, sould be held for cancellation.
The appellant represents that the application was made as adjoining
farm homestead entry to a contiguous tract, viz: the N. A of the SW. 4
of the same section, which was owned by him at the time of his said

entry, and upon which adjoining tract he then resided, and that he
continued his settlement on the adjoining tract, made use of the land
covered by such entry as part of his orignal farm, and made valuable
improvements thereon as stated in the final proof, and that he, being
ignorant of the law, was misled by the local officers who permitted his

said entry and received his final proof, which was made and submitted
in June, 1896,and approved by the local officers.
It appears that the appellant made the entry, both as an adjoining
farm entry to the N. i of SW. I of said Sec. 25, and as an additional
entry under section 6 of the act of March 2, 1889 (25 Stat., 854), to his

final homestead entry, for which he received the receiver's final receipt
or certificate September 22,1887, for the S. of SW.

i

of Sec. 24, T. 22 N.,

R. 12 W.

There is a marked distinction between adjoining farm homestead
entries permitted by section 2289of the Revised Statutes, as amended
by section five of the act of March 3, 1891 (26 Stat., 1095), and additional
entries under the act of March 2, 1889. Attention is called to the dif-

ference between these forms of entry in the circular of your office of
October 30, 1895, pp. 21, 28. This distinction was evidently not borne

in mind by the local officerszwhen the entry under consideration was
made and when final proof was submitted thereon, as it appears that
the application and the entry thereunder were treated as an adjoining
farm entry and also as an additional entry under ection 6 of the act of
March 2, 1889.

The entry was not properly made as an adjoining farm entry, as that
right can not be allowed where the homestead right has once been
exercised, though for a less amount than one hundred and sixty acres.
(Harvey v. Black, 21 L. D., 22.)

Neither can the entry be permitted to

stand under section six of the act of Match 2, 1889,because under that
section, the entryman must reside upon the tract covered by the additional entry (Charles Boos, 28 L. D., 555). The entryman admits that
he has not resided upon the tract in question, but has resided upon a
tract contiguous thereto. Under section five of the act last mentioned,
he can not obtain any relief, as under that section, the tract for which
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additional entry is made must be contiguous to the tract coveredby the
original entry, whereas, it is shown to be half a mile distant.
Your office held that the entry must be canceled because there is no
provision of law under which an additional entry may be made as an

adjoining farm, but directed that the entryman be advised that in the
event of the cancellation of the entry, he may, if qualified, make another
entry under section 5 or section 6 of the said act of March 2, 1889.

The entry could not be made either as an adjoining farm homestead
entry, or as an additional entry, under the facts as presented by the
record, and the entry must, therefore, be canceled.
RAILROAD INDEMNITY SELECTION-APPLICATION-SETTILEMENTo
O'BRIEN V. CHAMBERLIN.
The departmental order of May 22, 1891,12 L. D., 541, restoring to settlement and
entry, "in accordance with the rules established in similar cases,"certain lands
withdrawn for railroad indemnity purposes, referred to the "rules" contained
in the special circular of September 6, 1887,6 L. D., 131,governing the restoration of railroad indemnity lands.
Under the provisions of the special circular of 1887, an applicant for the right of
entry, who attacks the validity of a prior indemnity selection, is entitled to the
allowance of his application, if the company, after due notice, fails to respond,
and such allowance of necessity works an avoidance of the selection.
On the allowance of such entry it is incumbent upon one claiming an adverse settlement right, by reason of residence on the land, to assert such right within three
-months thereafter.
A settlement on public land must be followed, \vithin a reasonable time, by actual
residence, in order to give the claimant any rights thereunder.

Actiny Secretary Ryan to the Commissionerof the General Land Office,
(F. W. C.)
October 10, 1899.
(F. L. C.)
Myron E. Chamberlin has appealed from your office decision of May

13, 1898,holding his homestead entry covering the N. A of the SW.
and the SW. 1 of the SW.

i

of Sec. 17, T. 123 N., R. 44 W., Marshall

land district, Minnesota, "subject to the prior right of Annie O'Brien."
This tract is within the indemnity limits of the grant for the St. Paul,
Minneapolis and Manitoba Railway Company opposite its main line
and is included in list of selections filed October 13, 1883. A second
selection was filed by said company on July 23, 1891, in which the loss
assigned as -a basis for this selection is along what is known as the St.

Vincent Extension of said line of road.
On January 9, 1895, Chamberlin tendered a homestead application
for-this land, the same being accompanied by an attack upon the company's selection, it being alleged that said selection was invalid and
therefore ito bar to the allowance of an entry.
The company was duly advised of the showing made, to which it
made no response, and on March 28, 1896, Chamberlin was permitted

to complete homestead entrv of the land.
On June 29th followingAnnie O'Brien tendered a homestead application for this land, which was rejected for conflict with the previously
allowed entry by Chamberlin

and also on account of the railroad
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selection, from which rejection she appealed, and in her appeal alleged

settlement uponthe land long prior to the allowance of Chamberlin's
entry and that she had improvements upon the land of considerable
value.
On July 10th following your office held for cancellation a list of
selections by the railroad company, which list included the tract in
question, because the basis assigned was not sufficient; from which
action the company failed to appeal and its selection was formally canceled by your office October 23, 1896.

No action was taken upon the appeal by O'Brien from.the rejection
of her application until, by your office letter of April 6,1897, a hearing
was directed, after due notice to Chamberlin "that the conflicting
claimants may show by competent testimony which has the superior
right to the land.7
Acting under said order, the local officers set the hearing for May 29,
1897,the testimony to be taken before the clerk of the district court of
Bigstone county on May 25, 1897. On the last-mentioned date the
taking of the testimony was by agreement continued until June 15,
1897,when both parties appeared and introduced testimony in support
of their respective claims.
Upon the record made at said hearing the local officers found that
Annie O'Brien was under twenty-one years of age at the time of the
presentation of her application on June 29, 1896.' Further, that Chamberlin's entry was made in good faith and that he had made an honest
endeavor to coil ply with the requirements

of law from the date of his

entry to the tirne of contest. They therefore recommended that the
rejection of Annie O'Brien's application be adhered to and that the
entry of Chamberlin be held intact.
Upon appeal, your office decision of May 13, 1898, reversed the local

officers, inding upon the record that Annie O'Brien was duly qualified
to make entry at the time of the presentation of her application; thatit was incumbent upon Chamberlin to show compliance with law after

the allowance of his entry, which he had failed to do; and therefore held
his entry subject to the prior right of Annie O'Brien. From said
decision Chamberlin has appealed to this Department.
In the appeal it is urged that Chamberlin's entry was properly allowed
under the circular of September 6, 1887 (6 L. L.,131); that its allowance in effect worked a cancellation of the railroad selection; that it

Annie O'Brien had at that time any prior right by reason of settlement
upon the land, in order to protect herself under such settlement it was
incumbent upon her to tender her application within three months
thereafter, which she failed to do.

Further, that she had no such claim

to the land at the time of the allowance of Chamberlin's entry, by reason of alleged prior settlement, as would bar the allowance of Cham-

berlin's entry, never having taken up a residence upon the land, and
the rejection of her application by the local officers was therefore
proper.
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In the answer filed to the appeal it is urged that the circular of Sep1887, supra, had no application to the lands within the limits
of the grant under consideration, the same being included in a legislative withdrawal at the time of the issue of said circular, and that it
was not incumbent upon Annie O'Brien to present her application
ntil after the formal cancellation of the railroad selection, October
tember 6.

23, 1896.

While it is true that this land was included within a legislative withdrawal at the time of the issue of the circular of September 6, 1887,
yet such withdrawal was subsequently revoked by departmental order
May.29 . 1891 (12 L. D., 541), and by the terms of that order the lands
were restored to settlement and entry "in accordance with the rules
heretofore established in similar cases." The rules "established in
similar cases" must have had reference to the circular of September 6,
1887, being the special circular governing the restoration of railroad
indemnity lands. By the terms of said circular it was provided as
follows:
AS to lands covered by unapproved selections, applications to make filings and
entries thereon may be received, noted, and held subject to the claim of the ompany, of which claim the applicant must be distinctly informed and memoranda
thereof entered upon his papers.
Whenever such application to file or enter is presented, alleging upon sufficient
prion facie showing that the land is not from any cause subject to the company's
right of selection, notice thereof will be given to the proper representative of the
company, which will be allowed thirty days after service of said notice within
which to present objections to the allowance of said filing or entry.
Should the company fail to respond or show cause before the district land officers
why the application should not be allowed, said application for filinig or entry will
be admitted, and the selection held for cancellation; but should the company appear
and show cause, an investigation will be ordered under the rules of practice to determine whether said land is subject to the right of the company to make selection of
the same which will be determined by the register and receiver, subject to the right
of appeal in either party.

In the case of Olson v. Welch (28 L. D., 431), it was held:
No rights are secured by an appeal from the rejection of an application to enter
lands embraced within a railroad indemnity selection, made in accordance with the
rulings then in force, where aid application is not accompanied by any attack upon
the validity of the pending selection
The right of one who is residing on a tract of land embraced within a railroad
indemnity selection at the date of the cancellation thereof, and thereafter applies
within three months of such cancellation to make entry, is superior to any adverse
claimi made after said cancellation. (Syllabus')

In that case, as will be seen, the application tendered for the land
while embraced within the railroad indemnity selection was not accompanied by an attack upon the validity of the pending selection. In the
present case, as before stated, the application was accompanied by a

prima fcie showing that the selection of record was invalid, and in
accordance with the terms of the circular due notice was given the company, and it failed to respond or slhow cause why Chamberlin's appli-
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cation should not be allowed. Said application was therefore admitted,
and of necessity worked an avoidance of the railroad selection.
Had O'Brien been a resident upon the tract at the time of the allowance of Chamberlin's entry, it would therefore have been incumbent
upon her, in order to protect any rights gained by reason of such rsideuce, to take appropriate action to protect such rights within three
months after the allowance of Chamberlin's entry. This she failed to
do, as her application was not presented until June 29, 1896.
From an examination of the record made at the hearing, her alleged
claim antedating the allowance of Chamlberlin'sentry is not supported.
William O'Brien, the father of the present claimant, owns adjoining
land, and within his fence was included a portion of the tract here in
question. This fence was placed upon the land a number of years prior
to 1896,and a good portion of the land in dispute had been during this
period cutivated by the O'Brien family. It is clear that the O'Briens
were seeking to hold this land until title might be acquired in some
way, it being alleged that it was the intention to hold it until An ie
O'Brien, the present claimant, might be permitted to make entry thereof
under the settlement laws. As to whether she became of age in July,
1896,there is much doubt from the record as made. In 1895her father
transferred to her the improvements previously made upon this tract,
and during 1895a small shanty was moved upon this land. No pretense
of residence within this shanty is alleged its only purpose being admittedly to keep others from going upon and initiating claim to the land.
At the time of the tender of her homestead application in June, 1896,
the claim of Annie O'Brien to this land was based solely upon the
transfer to her of improvements placed thereon by her father and
brothers. Even after the tender of her application to enter she made
no pretense of establishing residence upon the land until after the order
issued by your officefor a hearing. Said order was predicated, as before
stated, upon her appeal from the rejection of her application tendered
June 29, 1896.

It has been repeatedly ruled by this Department that a settlement
upon public land must be followed within a reasonable time by actual
residence in order to create in the claimant any rights thereunder; so
that if it be admitted that Annie O'Brien was at the time of her alleged
purchase of the improvements placed upon this laud by her father, duly
qualified, and that by such purchase she initiated a right to the land,
it must he held, in the presence of the adverse claim, that such right
was waived or lost by her failure to take up a residence upon the land
within a reasonable time thereafter. It therefore followsthat the rejection of her application by the local officers was proper.
astings, etc.,
v. Grinden.

(27 L. D., 137.)

In your office decision it was held, as before stated, that it was
incumbent upon Chamberlin to show compliance with the law after the
allowance of his entry, which he had failed to do. It cannot be determined from said decision whether such failure, or the alleged prior
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claim of Annie O'Brien, was the real cause for the reversal of the local
officers, they having recommended that Chamberlin's entry be permit-

ted to remain intact.
Without going into the record upon the question of Chamberlin's
complance with law, it is sufficient to say that the record as made did
not challenge his compliance ith law, and further, that, as before found,
Annie O'Brien has not shown herself to be in a position to question
Chamberlin's compliance with law at the time of the tender of her
homestead application.
Your office decision is therefore reversed, the application by Annie
O'Brien will stand rejected, and Chamberlin's entry will be permitted
to stand, subject to compliance with law.

RESIDENCE-PENDING

CONTEST-JLEAVE OF ABSENCE.

KORT V. WILLIAMS.
Where a successful contestant, in a slit involving priority of settlement, makes
entry, and is granted a leave of absence, a stranger to the record in such slit is
not entitled to be heard on an allegation that involves the entryman's residence
on the land during the pendency of the former contest.

Acting Secretary Ryan to te Commissionerof the General Land OQflee,
(S. V. P.)

October 12, 1899.

(i. 1. B.)

Upon the opening-of the Cherokee Outlet, September 16, 1893, Stew-

art M. Decker and Isaiah A. Williams were opposing claimants for the
SE.

of Sec. 35, T. 27 N., R. 1 W., Perry, Oklahoma.

Decker made entry of the tract October 2, 1893, and Williams duly
contested his entry, alleging that he (Williams) was the prior settler,
and that Decker's entry was made subject to his prior right as a settler.
Williams succeeded in his contest, and the entry of Decker was canceled, and Williams made entry of the tract August 27, 1895.
In the meantime, prior to the successful issue of his contest, to wit,
in March, 1895,Williams removed with his family to the State of Kansas. not, however, with the intention of abandoning his claim to the
land. He returned to the tract on the day of his entry, August 27,1895,
and remained one day, and then returned to his family in Kansas.
Thereafter, and on the 26th day of December, 1895, he applied for and
obtained a one year's leave of absence, his family (wife and four chil-

dren) still continuing in Kansas.
May 25, 1897,Oscar Kort, appellant herein, brought contest against
his entry, alleging that
the said entryman removed his family from said tract of land in March, 1895, and
has never established or maintained a residence on said tract of land from that time
to the present, and that the said entryman has failed to establish or maintain a residence on the said tract of land since making said entry, and that said default still
continues.

DECISIONS RELATING TO THE PUBLIC LANDS.

223'

Upon a hearing duly bad .the local officers sustained the contest, and
on appeal, by your office decision of July 2 1898> the action of the register and receiver was disapproved and the contest of Kort was

dismissed.
The appeal of the contestant brings the record here for further
consideration.
The question presented by the record is one of law, there being practically no dispute as to the facts, which are substantially stated in your
office decision.

It will be noted that this contest was brought less than six months
(about four months) after the entryman's leave of absence had expired.
It is contended by counsel for the defendant that the contest, having
been brought within six months after the expiration of the entryman's
leave of absence, cannot be sustained, unless it is shown that the leave
was fraudulently obtained, and that the facts show that it was not so
obtained.
- Counsel for contestant insists that, notwithstanding the failure to
show that the leave of absence was obtained by fraud on the part of
the defendant, the fact that the defendant was absent from the claim
for nine months before he obtained his leave, as shown at the hearing,
is sufficient to sustain the contest, and that a contest alleging a default
that happened before the leave of absence was granted may be brought
and prosecuted during the time covered by the leave.
I-n support of this contention, he cites the case of Yarneau v. Graham,
16 L. D., 348, which clearly holds that contest may be brought during

the continuance of a leave of absence where default prior to the leave
is charged.
This leaves for consideration only, Does the record show that there
was such a default on the part of the entryman prior to the granting of
his leave of absence as would sustain the contest of the plaintiff V The
defendant established residence on the tract in controversy shortly
after the opening of the land to settlement in 1893; he continued to
reside, with his family, on his entry, until March 7, 1895; during this
time he cultivated from eighty to a hundred acres of the and, and.
faithfully performed all the requirements of -law as to settlement and
improvements. During all this time the tract was embraced in the
homestead entry of Stewart M. Decker, which was being contested, on

the ground of prior settlement, by the defendant herein. That controversy was finally determined in favor of Williams, who made entry,
August 27, 1895, four months prior to the date of his leave of absence.
Until he made his entry his right to the land was not contestable by
a stranger other than a settler. Until the cancellation of Decker's
entry, he (Decker) was entitled to the land as against all the world,
except Williams, who was contesting it. The right to contest Williams' entry, certainly, could not accrue until his entry was made, and
conceding that he had not been residing upon the land between that
date and December 26, 1895, when he obtained his leave of absence,
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such absence did not constitute such a default as would sustain the
contest of Kort. The latter cannottake advantage of Williams' absence
during the contest-against Decker's entry, for, as before said, the land
during such time was segregated by the entry of Decker, and until
that was removed, and the land again entered by Williams, the latter
had no rights that could be contested by Kort, who was a stranger to
the original contest.

Conceding, then, as claimed by counsel for con-

testant, that Williams was not residing on the land at the date of his
entry, six months thereafter had not expired prior to his leave of
absence, and during the continuance of such leave and for six months
thereafter he was protected from contest for abandonment. The question of the establishment of residence is not here, for that question was
decided in the case of Williams v. Decker, and the question here is,

Had his residence been discontinued since his entry to the extent of
justifying the contest of Kort?
It appears from the evidence that the defendant was on the land for
about a month in July, 1896, again in November and December of the
same year; in April, 1897, for about two weeks, and was returning

to

the land when served with notice of contest. The absence of his wife
and family is sufficiently explained.
The decision of your office is affirmed.

RAILROADGRANT-JOINT 13SOLUTION OF MAY 31, 1870-SETTLEMTENT.
WASMUND V. NORTHERN PACIFIC R. R. CO.

(On Review).
The joint resolution of May 31, 1870,did not make a new grant for the Cascale branch
line of the Northern Pacific, and as to lands within the place limits along said
line their status under the grant of July 2, 1864,must determine the right of
the company thereto.
The possession and occupancy of land, based on a purchase from the company of a
portion thereof, does not constitute a claim that will except the land from the
operation of the grant on definite location.
The act of July 1, 1898,providing for the adjustment of conflicting claims within the
limits of the Northern Pacitic grant, is not operative as to lands patented prior
to the passage of said act.
The departmental decision herein of November 12, 1896,23 L. D., 445,recalled and
vacated.

Acting Secretary Ryan to the Commissionerof the GeneralLand Office,
(F. L. C.)

Octobier12, 1899.

(F. W. C.)

The Department has considered the motion, filed on behalf of Wasmnund,for review o its decision of November 12, 1896 (23 L. D., 445),

in the matter of the case of Carl Wasm and v. Northern Pacific Railroad Company, involving the E. I of the SE. 1 and the SW. .4 of the
SE. I of Sec. 1, T. 19 N., R. 4 E., Olympia land district, Washington.
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Said tract is within the primary limits of the grant for the Cascade
branch line and also within the primary limits of-the grant opposite
that portion of the main line of said railroad extending northward
from Portland, Oregon, to Paget Sound.
The map showing the line of definite location of the nain line oppo-

site the land in question was filed May 14, 1874,and that showing the
definite location of the Cascade branch opposite this land was filed on
March 26, 1884.

The case under consideration arose upon the tender of an application
by Wasmund, i August, 1885, to file preemnption declaratory statement

for this land. In said declaratory statement settlement was alleged in
1881. The local officers rejected his application for conflict with the

grant; from.whichaction he appealed. Thereafter hearing was ordered
by your office, a(

upon the record made the local officers recommended

the allowance of Wasmund's application.
During the pendency of the case arising upon. Wastnund's application, to wit, on 3Jne 30, 1888,this tract was listed by the company and
a patent issued December .13, 1894.

From certified copies of deeds filed by the company it appears that
on May 30, 1878, the tract here involved was conveyed by the railroad
company to one Isaac W. Anderson, and on December 3, 1881, Anderson conveyed a portion of the ]and to Wasmund. In the decision

under review it was erroneously stated, following the recitation of your
office decision, that Anderson conveyed all the land purchased of the
company to Wasmnund.
- In the decision under review it was held that at the date of the passage of the joint resolntion of May 31, 1870,the tract here involved
was occupied by a qualified preemptor, and, following the decision of
this Department in the case of Corlis v. Northern Pacific Railroad Co.
(23 L. D., 265), wherein it was held that in determining what lands

passed to the main and branch lines as provided for in the joint resolution of May 31, 1870,said resolution must be considered as in the
nature of a new grant, and that only such lands as were in a condition
to pass under the terms of the grant to said company at the date of the
passage of said resolution were intended to be granted thereby, the
land in question was held to be excepted from the company's grant.
As it appeared that Wasmund was claiming the land both under his
application tendered in 1885,and also by reason of the conveyance
from Anderson, who purchased of the railroad company, his claim was
held to have been confirmed by the act of March 2, 1896 (29 Stat., 42),

and directions were therefore given to demand of the company the
price of the land as therein provided for.
Since the filing of the motion now under consideration, the decision

in the case of Corlis v. Northern Pacific Railroad Co., supra, has been
vacated (26 L. D., 652),and it is now held by this Department that the
joint resolution of May 31, 1870, did not make a new grant for the

2967-voL29-15
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Cascade branch lines Hence, as to the lands within the place limits
along said line, their status under the grant of July 2, 1864 (13 Stat.,
365), must determine the right of the company thereto. It therefore
becomes material to inquire as to the status of these lands at the date
of the filing of the map of definite location of the branch line opposite
thereto, to wit, on March 26, 1884.

As before stated, the company sold all the land here in question to
Anderson in 1878, and Anderson conveyed a portion thereof to-Wasmund in 1881. Wasmunds possession of the portion of the land pur'chased was therefore acquired through-his purchase of Anderson, and
his occupation thereof, or the remainder not covered by his purchase,
-

at the date of the filing of the map of definite location of the Cascade

branch line, to wit, March 26, 1884, can not be considered such a
claim or right as would serve to except the tract from the operation of
the railroad grant.
The land having been patented on account of the railroad grant
prior to the passage of the act of July 1, 1898 (30 Stat., 620), providing
for the adjustment by the land department of conflicting claims to
lands within the limits of'the grant for this company, said act can
have no operation.
The previous decision of this Department, holding this land to have
been excepted from the railroad grant, is recalled and vacated and the
application by Wasiund to file pre-emption declaratory statement
therefor will stand rejected.
MINING CLAIM-APPLICATION FOR PATENT-REPORT OF LOCALOFFICE.
JOHN MCCONAGHY.
An application for mineral patent should not be accepted where the ground applied
for is embraced in prior pending applications.
It is not incumbent upon the General Land Office,in considering a mineral application that has been rejected by the local office on account of a prior conflicting
application, to call upon said office for the record in the case of such conflicting
application, where the report of said officewith respect thereto is not specifically
traversed.

Acting SecretaryRyan to te Commissionerof the General Land Office,
(F. L. C.)

October 12, 1899.

(G. B. G.)

February 3, 1898, John MeConaghy filed in the local office, at Pueblo,

Colorado, his application for patent for the Snowbird lode mi-ning
claim, mineral survey No. 12,263,situated in the Cripple Creek mining
district, El Paso county, Colorado.
This survey embraced 8.487 acres, all of which, except .067 of an acre,

is excluded in the application for patent," withoutwaiver of anyrights."
The area applied f)r consists of five separate parcels or tracts of land,
to wit: Tract A, containing-.014 of an acre; tract B, containing .035 of
an acre; tract C, containting .011 of an; acre; a tract near corner No. 1

of the said Snowbird survey, containing about .007 of an acre; and a
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very small fraction of an acre, not estimated by the surveyor-general,
near the line between corners 1 and 2 of the said Snowbird survey.
The' local officers rejected said application for patent, for the reason
that all of the ground covered by said survey was also embraced in
prior applications for patent which had been received and filed.
July 15, 1898,your officefound that tract "A" is within the limits of
the June B~lizzardclaim, survey No. 11564, Newmarket claim, survey
No. 9641, and the Victor Consolidated No. 2 claim, survey No. 8747,

and that no evidence has been submitted to show that the applications
for patent for the June Blizzard and Newmarket claims excluded said
tract "A" or that the applicants for said claims ever relinquished said
tract, and it does not appear 'that these applications have been canceled, in whole or in part; that tracts " B" and " C" are within the
exterior limits of the Bodie mining claim, survey No. 9541, and that
there is no evidence of record to show that the application for patent
for said claim excludes said tracts "B" and"" C" or that 'the Bodie
application has been canceled as to said conflicts with the Snowbird.
claim; that the said tract near corner No. 1 is within the exterior limits of the Bonanza mining claim, survey No. 8791,and that there is no
evidence of record that the owners of the said Bonanza claim have ever
relinquished any portion of their claim or that their application has been
canceled as to the ground in conflict with the Snowbird claim, and no
evidence that the ground in conflict was excluded from the Bonanza
application.
Your officethereupon rejected McConaghy's application, and he has
appealed to the department.
With the appeal is filed a certified copy of a relinquishment to the
U~nited'States, of date November 18, 1897,of all that portion of the
Bonanza claim in conflict with the Snowbird claim, and it is stated, in
a brief filed in support of the appeal, that if your office had called on
the local officers, as is alleged to be customary in such cases, for the
papers in the Bonanza application, said relinquishment would have
been found therein, and it is argued, "if this is so in the Bonanza
claiin, why should it not be so in the other cases."
This is queer reasoning. The fact that the Bonanza claimants have
relinquished their claim to the ground in conflict with the Snowbird
claim furnishes no argument whatever that other conflicts have been
'either relinquished or excluded. Moreover, it is altogether probable
that inasmuch as search was made in the record of the Bonanza application, search was also made in the record of other conflicting applica-

tions for patent, and it not now being affirmatively asserted that these
other conflicts have been excluded or relinquished, the presumption is
that no such other relinquishments or exclusions have been made.
There would not seem to be any sufficient reason why your office
should, in considering an application for patent for a mining claim, call
upon the local officers for the records of conflicting applications, where,

as in this case, these officershave reported to your officethat the ground
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applied for is covered by other and prior applications for patents -and

the correctness of such report is not specifically denied by the party
whose interests are adversely affected thereby.
The decision appealed from is affirmed.

RAILROAD GRANT-LANDS

EXCEPTED-H1OMESTEAD

ENTRY.

CHICAGO, ROCK ISLAND AND PACIFIC RY. Co. v. BETTS.
Land embraced within a homestead entry at the passage of the act of June 2, 1864,
13 Stat., 95, is not of the character authorized to be certified under said act on
account of the modified line provided for therein.

Acting Secretary Ryan to the Commissioner of the General Land Office,
(F. L. C.)
October 13, 1899.
(F. W. C.)

An appeal has been filed on behalf of the Chicag6, Rock Island and
Pacific Railway Company from your office decision of December 20,

1897,holding for cancellation its selection made under the act of June
2, 1864 (13 Stat., 95), covering the SW. { of the SW. 1 of Sec. 18, T. 80
N., R. 32 W., Des Moines land district, Iowa.
By the act of May'15, 856 (11 Stat., 9), a grant was made to the

State of Iowa to aid in the construction of a railroad from Davenport
to. Council Bluffs, in said. State, which grant was conferred upon the

Mississippi and Missouri Railroad Company.
By the act of June 2, 1864,spra, the Mississippi and Missouri Railroad Company was authorized to modify or change the location of the
uncompleted portion of its line, so as to secure a better and more expeditious line for connection with the Iowa branch of the Union-Pacific
railway, and by the second section of said act it was provided:
That whenever such new location shall have been established, the sid railroad
company shall tile in the general land-officeat Washington a map, definitely showing such new location; and the Secretary of the Interior.shall cause to be certified
and conveyed to said company from time to time, as the road progresses, out of any
public lands now belonging to the United States not sold, reserved, or otherwise
disposed of, or to which a pre-emption claim or right of homestead ettlement has
not attached, and on which a bona fide settlement and improvement has not been
made under color of title derived from the United States or from the State of Iowa,
within six miles of such newly located line, an amount of land per mile equal to
that originally authorized to be granted'to aid in the construction of said road by
the act to which this is an amendment; and if the amount of land granted by the
original act to aid in the construction of said railroad shall not be found within the
limit of six miles from such line, then such selections may-be made along such line
within twenty miles thereof: Prorided, That the said company shall not be entitled
to, and shall not receive, any land under this grant which is situate within fifteen
miles of the line of the Burlington and Missouri River Railroad, as indicated by the
map of said road, now on file in the general land office.

The Chicago, Rock Island and Pacific Railway Company is the suecessor of the Mississippi and Missouri Railroad Company, and on May
29, 1884, it filed in the local office at Des Moines a list of selections

embracing the tract here in question.
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From the records of y6ir office it appears that this tract in controversy was inlueded in the homestead entry of Theodore Rogenstroth,
made April 20, 1863, which entry remained of record until canceled
April 29, 1872.

June 9, 1881,one L. B. Teeters made timber-culture entry including
said tract, which entry was ca-aceled February 12, 1890.
Qn February 28, 1890, Allen Betts filed pre-emption declaratory state-

ment upon said land, alleging settlement thereon April l, 1889,and on
October 27, 1891,he made homestead entry for said land, under which
final proof was offered, and final certificate has issued to him for theIand.

Your office decision finds that at the date of the withdrawal made on
account of this grant the tract-in question was included in an entry of
record and was therefore excepted from the operation of said withdrawal; further, that at the date of the filing of the company's selection list, to-wit, on May 29, 1884, it was also, embraced in an entry of

record, and was therefore not subject to such selection.
Your office decision further finds that the company failed to comply

with the requirements made under departmental decision in the case of
La-Bar v. Northern Pacific R. R. Co. (17 L. D., 406), by designating a basis
for the selection in question, although notified of such requirement

through Mr. Philetus E. Hall, President of the Iowa Railroad Land
Company, its successor in interest.

In its appeal the Chicago, Rock Island and Pacific Railway Company
asserts that neither Mr. Philetus E. Hall nor the Iowa Railroad Land
-Company have any interest in the lands on account of the grant above
described; further, that it has already been determined and recognized
by the Department that its grant is largely deficient and that the
requirement
'said grant
Department
Wagner, 25

of a specification of losses as bases for selections under
should not be exacted, referring to the decision of this
i the case of Chicago, Rock Island and Pacific Ry. Co. vi.
L. D., 458. As viewed by this Department, however, these

questions are immaterial.
The land in question being part of an even-numbered section, was
not affected by the act of May 15, 1856,the grant made by said act
being limited to the odd-numbered sections.
Under the modifiedlocation provided for in the act of June 2, 1864,
the Secretary of the Interior is only authorized to certify and convey,
on account' of the grant, " public lands now belonging to the United
States not sold, reserved, or otherwise disposed of, or to which a preemption claim or right of homestead settlement has not attached," etc.
* At the time of the passage of said act, as will be seen, the tract in
question

was embraced i

the homestead entry of Theodore Rogen-

stroth. It was therefore not of the character authorized to be certified
on account of the modifiedline. The fact that Rgenstrot's entry was
thereafter canceled did not bring it within the class of lands authorized
to be certified, and for this reason the decision of your office is affirmed,

and the selection by the company is ordered canceled.
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ZANSING V ROYSTON.
Motion for review of departmental decision of July lo, 1899, 29 L.TD.,
16, denied by' Acting Secretary Ryan, October 14, 1899.

MINING CLAhIM-PROTEST-ADVERSE OWNERSHIIP-NOTICE.
OPIR

ET; AL. V. AUBURN

:o0LD

MINING- AND MILLING

CO.

A protest against a mineral application alleging adverse ownership, filed by one
'who asserts no adverse claim in the manner provided by section 2326 R. S.,
presents no questi6n for the consideration of: the Department, except in so far
* as the 'claim of ownership mayoperate as a iiidicenment to accord the protestant
* the right to be heard on appeal under the rules of practice.
An allegatiou of failure to perform theannual assessmnentwork wilinot be considered on the protest of one who has no standing as. an adverse claimant-under the

statute.
Clerical errors in posted and published notice of application ot mineral patent will
not be regarded as materially affecting the validity of the notice, where said
errors are not calculated to mislead or deceive, and no prejudice thereby is
* Vshown or alleged, and it appears that such notice, taken as a whole, meets the
reqirement of the law.
The case of Davidson v. Eliza Gold Mining Co.; 28 L. D., 22{, ited and followed.

Acting Secretary BYan to te Commissioner of the General Land Office,
(F. L. C.)
October 14, 1899.:(G.B. G-.)
The application of The Auburn Gold Mining and Milling Company

for patent for the Marburg Lode mining claim, situated in the Cripple
Creek mining district, Fremont county Colorado, was filed in the
Pueblo, Colorado, laud office, April-4, 1896, and notice of said application was published in the Cripple. Creek Mlail,.a weekly newspaper

published at Cripple Creek, in El Paso county, Colorado, the notice
appearing in the issue dated April 18, 189a, a4 in eachk.of the nine
succeeding weekly issues, the last of which was on June 20, 1896.
On that day, June, 20, 896, John Opie and John Richardson, for

themselves and their co-owner, Jolin J. Brandt,: filed in the local office
an adverse claim, alleging ownership of the Puzzler lode claim in eon:;
fliet with the Marburg, which adverse claimr.wasrejected by the local
-officers because not filed within the sixty days' period of publication
and no appeal was taken from that action. July 20, 1896,the same
parties filed a protest against the allowance of entry on the said Mar-

burg lode, alleging, in substance, (1) adverse ownership of a portion of
the ground. covered by the Marburg application, by virtue of the discovery, location, and record of the Puzzler lode; (2) that no: valid
discovery, location, 'and record-of tlieMarburg

lode, has ever been made

.by the said Auburn GoldMining and Milling Company, or its grantors;
(3) that the annual labor has not been done upon the Marburg lode by
said:company, or its grantors; and (4) that the requirements of section
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2325 of the Revised Statutes have not been complied with, in the 1lmatter of publication and posting of notice of the application for patent.
October 221898, your officedismissed the protest, ad protestants
have appealed to the department.
The statutory

period of publication of notice of the application for

patent for the Marburg claim expired June I7, 1896.. The tenth
insertion of the notice in said newspaper was unnecessary, and the
adverse claim of these protestants, filed June 20, 1896,and after the,
full statutory period had elapsed, wits out of time.
Eliza Gold Mining Company (28 L. D., 24).

Davidson v. The,

Neither the allegation of adverse ownership nor the allegation of
failure to perforrmthe annual assessment work presents any question
for the consideration of the department. Section 2326 of the Revised
Statutes

clearly points ot the way in which an adverse claim may be

asserted and these protestants having failed to proceed as directed by
that section, the allegation of adverse ownership as now made has nq
effect other than to give the protestants a-status under the rules- of:
practice somewhat different from that of a protestant

who alleges no

interest, in that they are accorded appeal as a matter of right, and
such allegation will only be considered by the department as an induce,

ment to accord them such status. The allegation of failure to performi
annual assessment work will not be considered, because "the doing of
annual assessment work is not a condition to obtaining patent, but
only a condition to the continued right of possession of an unpatented
claim as against
Olsner

other and adverse

claimants."

(Hughes et al. v.

et al., 27 L. D., 396, 398.)

The record shows that the Marburg claim was located by the remote
grantors of the present claimants, January 14,1892, and that the cer,
tificate of. location was duly recorded, that aii amended location of the

claim was made by the applicant for patent, the Auburn Gold Mining
and Milling Company, January 17, 1896, and that the certificate of
amended location was duly recorded. The certificate of amended loeation based on the field notes of survey describes the claim as 281.49

feet in width. This last fact will have its proper consideration further
on. It is enough here to say that it is not specifically alleged in the
protest wherein the location and record of the Xtarburg claim were or
or are invalid, and no invalidity has been found, and it affirmatively
appears that a discovery sufficient to support a location and patent
was made.

In the matter of the alleged non-compliance with the provisions of
section 2325 of the Revised Statutes, the record shows that the application for patent was sworn to April 3, 1896, describes the claim as
281.49feet in width, was filed in the land officeof the district wherein
the claim is situated, April 4, 196, and with it a plat and field notes
of the claim made under the direction of the surveyor-general of the
State of Colorado, showing accurately the boundaries. of the claim,
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which were distinctly marked by monuments upon the ground; that a
copy of the plat, together with a notice that application had been made
by the " Marbirg " Gold Mining and Milling Company, for the Marburg.
claim, described as 281.49 feet in width, was posted in a conspicuous

place on the laud embraced i

such plat previous to the filing of the

application for patent and on April 2, 1896, and that an affidavit of two
persons was filed that such notice had been duly posted; that a copy
of the notice was filed in said land office; that the register of said office

published a notice that such application had been made for the period
of sixty days, as hereinbefore stated, and also posted such notice i his
office for the same period.

The notice so published by the register and

the notice so posted in his office described the claim as three hundred
feet in width, but, further o, refer to the field notes of survey, and
quote therefrom at sufficient length to show that the area applied for
is 281.49feet in width, ad not three hundred feet in width as thereinbefore stated.
The principal contention of the appellants is that the error in the
notice posted upon the land describing the applicant for patent as the
"Marburg" GoldMiningand MillingCompany, instead of the "Auburn"
Gold Mining and Milling Company, and the error in the published
notice and the notice posted in the local officethat the claim was three
hundred

feet in width, instead of 281.49 feet in width, are of such

importance that republication of notice of the application for patent
should be ordered.
- This contention will not be admitted. These errors were cleiical, and
not calculated to mislead or deceive any one, and it is not shown or
alleged that any one was misled or deceived -thereby to his injury or at

all. The posted and published notices of the application for patent
herein contained such matter as was sufficient to inform a person of
ordinary intelligence and prudence, having an interest i a mining
location conflicting with the Marburg claim, that application for patent

for said claim had been made. Taken as a whole, they point out the
ground. applied for and meet the requirements of the law as to notice.
flallett and Hamburg Lodes (27 L. 1)., 104).
- Nothing is offered in support of the allegation in the protest that the
notice of the application for patent for the Marburg claim waisnot published in a newspaper published nearest te claim. It was published
in a newspaper by the register " designated as published earest to
such claim," and'it does not appearthat that officer abused his discretion in making such designation. See instructions of Secretary Bliss

to your office, February 3, 1898 (26 L. D., 145).
The decision appealed from is affirmed.

Since the appeal herein, ad on June 27, 1899, your officeforwarded
to the department a protest against the entry and patenting of the Marburg claim, filed in the local office June 4, 1899, by one Joseph Crumby.

Said protest is'herewith returned, with the papers, for appropriate
action.
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HOMESTEAD ENTRY-REINSTATEMENT-ADVERSE

RIGHT.

OLSON V. OLSON.
The reinstatement of an entry, that has been canceled without due notice, is not
:
defeated by an intervening adverse claim.

Acting Secretary Ryan to the Oomnissionerof the General Land Office,
(F. L. C.)

October 14, 1899.

(H. G.)

Lars Olson appeals from the decision of your office of March 20, 1899,

holding for cancellation his homestead eutry, made November 25,1895,
for the W.

Aof the NW. I and the W. j of the SW. I of See. 12, T. 146

N., it. 58 W., in the Fargo, Dakota (now North Dakota), land district,
and directing, should the decision of your office become final, the rein-.

statement of the homestead entry of Gustav Olson for the said tract,
made June 15, 1882, and permitting Iver I. Sein, the guardian of Martba M. Olson, an adjudged insane person, to submit final proof.
The record facts in the case were set out in the departmental decision
of November 23, 1897 (Martha M. Olson, 25 L. D., 402), wherein the

petition of said Iver 1. Seim, as guardian of Martha M. Olson, an,
insane person, was considered. A hearing was thereby ordered by this
Department before the local office to determine the truth of the allegations of said petition. Such earing was had, at which the present
entryman and the said guardian were present. This hearing resultedin the finding of the local officers, and of your office upoi

appeal, in

favor of the cancellation of the entry of Lars Olson, the entrymaii and
appellant here, and the reinstatement of the entry or Gnstav Olson,
permitting the guardian of Martha M. Olson, a adjudged insane person to submit final proof for her, as the deserted wife of Gustav Olson,

the original entryman.
- From the testimony taken at the hearing and the agreed statement
of facts filed by stipulation of the parties, it appears that the ,allegations of the petition of the guardian have been sstained.
O ctober 23, 1885, Martha M. Olson, as agent for Gustav

Olson and

as his deserted wife, gave notice by publication of her intention to make
final proof. This proof was not made at the time mentioned in the
notice, but was made ei,,ht'days later. The cause of the delay was that
Mrs. Olson was not aware of the date set for taking testimony upon her
final proof until after the tinte had elapsed, and that she was in poor
health and unable to travel in cold weather. This Department on
November 9, 1887, modified the decision of your office, and held that

the absence of Mrs. Olson fron the land caused by her sickness and
poverty and during her confinement in an asylum for the insane, was
excusable, and that such periods should be considered as part of the
required residence of five years upon the tract, but also holding that
the excuse for failure to make proof at the time advertised was not
sufficient, and ordering that new proof should be made.
It was suggested in the departmental decision that the character
and extent of the cultivation and use of the land during Mrs. Olson's

N

234

DECISIONS RELATING TO THE PUBLIC LANDS.

absence be fully shown in the new proof, and when the final proof should

thus be made the entry should be referred to the board of equitable
adjudication for confirmation. (artha
M. Olson, 6 L. D., 311.)
No record appears of the service upon Mrs. Olson of the said depart-

mental decision. Shortly after making her final proof she returned to
the insane asylum, from which she had been released on. parole during

a lucid interval, and has ever since been confined there. No report
was ever made of the service of such notice upon her, or her attorneys,

to your office,and it is impossible to ascertain any facts from the local
office, as the records of the local office were destroyed by fire before

inquiry was directed to the matter.

On March 21, 1894,notice issued

frolm the local office to Gustav Olson, the

usband, to show cause why

his entry should not be canceled for failure to make proof within the
statutory period, nearly twelve years aving then elapsed since:the
date of his entry. . This notice was sent by letter to the wrong post
office, and not to the one where Gustav Olson and his wife, had received
their. mail for many years, and was returned unclaimed. No notice
whatever was ever sent to Mrs. Olson, who appears to have been the

proper person to notify of the cancellation of the entry, as she made
final proof, which was rejected, the status of the case having been pre-

served by the published departmental decision of November 9,1887.
* Owing to this state of the record, fully detailed in te former departmental decision (Martha Olson, supra), and the additional ficts developed at the hearing, it is clear that the entry of Lars Olson should be
canceled and that of Gustav Olson reinstated, and that the guardian
of Martha M. Olson, an insane person, should be permitted to make

new final proof after legal notice. The matter of the sufficiencyof the
residence of Mrs. Olson has already been passed upon and the failure to
give notice of the departmental decision requiring new proof is established. by the record, as is also the fact that neither Mrs. Olson nor her
representative, agent or attorney has been notified of the rule to show
cause why the original entry should not be canceled, and no proof to
the contrary was adduced at the hearing.
Although the present entryman, Lars Olson, has made improvements
upon the tract to the extent of one hundred dollars, and may have had
no knowledge or notice of the stateof

the record, the fact that he was

misled in making his entry, and acted in good faith, is no reason why
the deserted and insane wife of the former entryman should not be.protected in her antecedent rights.
The decision of your office is affirmed, and the guardian will be permitted to make new proof on behalf of his ward, upon due advertisement
when the case will be referred to the board of equitable adjudication for

confirmation in accordance with the first departmental decision in the
case.

(6 L. D., 311.)
BRUWMETT V. WINFIELD.

Motion for review of departmental

decision of June 23, 1899, 28 L. D.,

530, denied by Acting Secretary Ryan, October 14, 1899.

235

iECISIONS RELATING TO THE PUBLIC LANDS.
MINING CLAIM-TUNWEL LOCATION-ADYVERSECLATIM.

BYRON B. BURTON.
The pendency of adverse proceedings, based on a tunnel location, operates as a stay
of all action under an application for mineral patent that embraces ground
inclinled in said adverse claim.

Acting Secretary Ryan to the Commissioner of tile General Lco-d Office,
(W. V. D.)
October '18,1899.
((. B. G.)

* December.7, 1891,and March 24;,1892,Albert Worden and B. B. Burl
toll located the Ella W. and Mary A. lode mining clails respectively,
situated in the Cripple Creek mining district,-El Paso cont, Colorado.
The title acquired by these locations- laving, by virtue of sundry
mesne conveyauces,-passed to and vested in Byron B. Blirton, the said
Burton, on February 7, 1894, applied for a patent for said lode claims

and the surface ground as officiallysurveyed and platted. a.
May 22, 1894,and within the sixty days' period of publication of the
notice of said application for atent, E. Ml.De La Vergne, as director
and manager for The El Dorado Mining and Milling Company, filled
in the local office at Pueblo, Colorado, an adverse claim,against the
application for patent, alleging that certain portions of the premises
described in the plat, field notes of survey and application, are claimed
adversely and owned by The El Dorado Mining and Milling Company,
as th6,Sangre de Christo Tunnel site.
:
June 20, 1894,and within the time provided by section 2326 of the
Revised Statutes, the said The EI Dorado.Mining and Milling Company
commenced -proceedings in the district court of the fourth judicial
-district of Colorado, within and for El Paso county, against the said
Byron B. Burton, to sustain its adverse claim, and "to recover possession -of all- that, parcel of the Sangre de Christo Tunnel and Tunnel
site-embraced within the lines of the, survey of the-Ella W; and
Mary A. claims. - So far as the, record shows, this adverse suit has
not been settled or decided by said court,-noThas the adverse claim
been waived.
January 19,1898,the said Byron B. Burton filed in the local officehis
application to purchase "that mining claim known as the Ella W. and
Mary A. lodes," but the application expressly excepted and excluded
therefrom
-

-:

those portions of the Sangre de Christo Tnel
Site described in the adverse plat
thereof by metes and bounds as follows, to wit; Beginning at the SW. Cor. of Tunnel Site, point A.; thence N. 700 30' E. 374.4 ft.; thence S.820 12' W. 49.3 ft.; thence
S. 7 30' W. 326.1 ft.; thence S. 190 30- E. 10 ft. to beginning; also beginning at
point E.; thence N. 700 30' E. 106 ft.; thence N. 330 51' W. 10.32 ft.; thence S. 700
30' W. 63.2 ft.; thence S. 560 34' W. 41.53 ft., to beginning.

On the same day mineral entry No. 1603 was allowed on said appli-

cation, the receiver's receipt and register's final certificate of entry both
noting the exclusions named in the application to purchase. :
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July 2, 1898,your office-suspended said entry until such time as evidelnceof the final disposition of the adverse suit is frnished, because,
as stated in your office decision of that date:
It appears that the exclusion consists of strips of land ten feet wide along the line
of the tunnel, but I am unable to tell from the papers on file whether the adverse
claimant claimed simply these tracts, or whether its claim is of wider scope, including the "lumping ground" shown on plat and possiblythe lodes contained in the
Ella W. and Mary .A. claims.

A tunnel location unier te inining laws of the United States is a
mining claim, and may be made the basis of an adverse claim. Bdie
Tunnel and Mining Co. v. Bechtel Consolidated Alining Co. et al.
(1 L. D., 584.) This being so, the filing of the adverse claim in the

local office and the commencement of suit thereon in the district court
will operate as a stay of all proceedings upon Burton's

application

for patent until the controversy shall have been settled by a court
of competent jurisdiction or the adverse claim waived, unless the
apl)icant for patent has excluded from his application the land covered
by the adverse claim, in which event e may take a patent for the
remainder.
Branagan et al. v. Dulaney (2 L. D., 744); Black Queen
Lode . Excelsior No. i Lode (22 L. 13.,343).

The location certificate of the Sangre de Christo Tunnel Site covers
the ground hereinbefore described by courses and distances which was
excluded from mineral entry No. 1603,and in addition thereto said
certificate calls for a. square tract of land two hundred and fifi y feet
on each side of and below the mouth of said tunnel "for dumping pur-

poses;" and the greater portion of this tract forms also a part of the
surface ground within the exterior lines of said mining clai as
entered, and was not excluded from said entry. The adverse claim
filed in the local office and the adverse plat filed therewith show that

the adverse claimants claim this piece of ground. No copy of the
complaint filed in the district court is found in the record in this case,

but it will be assumed that the complaint follows the averse claim
and plat thereof filed in the local office,and that it alleges ownership
of and the right of possession to this piece of ground.

It is objected that section 2323 of the Revised Statutes, which
recognizes the right to locate tunnel sites Upon the public mineral
domain of the United States, does not-authorize the location of ground
for dumping purposes. This presents a question which the Department
will not undertake to decide in this case. It is one which of necessity

arises in the adverse suit and of which the court wherein that suit is
pending basjurisdiction.
The action of your office in suspending said entry is approved, and
the decision appealed from is affirmed.
RAILROAD GRANT-DEFINITE

LOCATION-PRELIMINARY

ROUTE.

SOUTHE RN PACIFIC RI. R. C o.
The grant of July 25, 1866, does not in express words provide for the "definite location" of the road, but contemplates that the "map of the survey of said railroad," for which provision is made, shall perform that service.
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The map of September 13, 1867,filed under said grant, was for the purpose of showing a trial or preliminary line, upon which an anticipatory executive withdrawal
could be made,*soas to hold the lands in reservation until after survey and final
location of the road; and the order of withdrawal based on such map of preliminary route was executive in character, not taking effect, acording to its
terms, until received at the local office.
In case of a demand upon a railroad cowpany for the value of lands, the title to
which Ts confirmed for the benefit of a bona fide purchaser by the act of March
2, 1896,the mininum government price thereof is to be taken as the value of
said lands.

Acting Secretary Ryan to the Commissionerof the General Land Office,
(W. V. D.)

October 18 1899.

(F. W. C.)

In our office letter of December 11, 1897, report was made of
demand upon the Southern Pacific Railroad Company, as successor to
the Central Pacific Railroad Company, for the payment to the United
States of $14,652.40,on account of the confirmatiou,of title in the purchasers from the railroad of 5,860.96acres erroneously patented under
the grant made by the act of July 25. 1866 (14 Stat., 239); to which

demand you reported that the company had failed to respond.
From the papers transmitted with your office letter of April 30,
1898,it appears that on December 16, 1897,resident counsel for the
company questioned the correctness of the action of your office in
including in the list accompanying said demand the E. j- of the NW.
and the NW.

1

of the NW.

i

of See. 17, T. 31 N., R. 3 W., M. D. M.,

California, which was held to have been excepted from the railroad
grant because of the homestead entry made October 30, 1867, by
Samuel Wayman, which entry remained of record until canceled
August 7, 1873. January 5, 1898, your office refused to strike said;
tracts fron the list, and the company appealed, urging that said entry
was improperly allowed after the filing of the map of preliminary
route, September 13, 1867, on account of which it is claimed the act

making the grant provided for. a statutory withdrawal.
The grant made by the act of July 25, 1866 (supra), is:
every alternate section of public land, not mineral, designated by odd-numbers, to
the amount of twenty alternate sections per mile (ten on each side) of said railroad
line; and when any of said alternate sections or parts of sections shall be found to
have been granted, sold, reserved, occupied by homestead settlers, pre-empted, or
otherwise disposed of, other lands, designated as aforesaid, shall be selected by said
companies in lieu thereof, under the direction of the Secretary of the Interior, in
alternate sections designated by odd numbers as aforesaid, nearest to and not more
than ten miles beyond the limits of said first-named alternate sections; and assoorn
as the said companies, or either of them, shall file in the office of the Secretary of
the Interior a map of the survey of said railroad, or any portion thereof, not less than
sixty continuous miles from either terminus, the Secretary of the Interior shall
withdraw from sale public lands herein granted on each side of said railroad, so far
as located and within the limits before specified.

This act does not provide in words forthe "ndefinitelocation" of the
line of road and make the status of the land at that time the criterion by which shall be determined the lands granted and the lands
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excepted for which indemnity may be bad. Such granting acts usually
provide for the filing of a preliminary map of the line of road, called a
map of general route, which is to be supplanted and superseded by
another and more accurate map, showing the line of the road as finally
adopted, and called the map of definite location. That portion of this
act providing for the filing of a nap is as follows:
and as soon as the said companies, or either of them, shall file in the office of the
Secretary of the Interior a map of the survey of said railroad, or any portion
thereof, not less than sixty continuous miles from either terminus, the Secretary of
the Interior shall withdraw from sale public lands herein granted on each side of said
railroad, so far as located and within the limits before specified.

As this is the only map for the filing of which provision is made, and
it was necessary to give location to the lands granted in some definite
manner, it was evidently the intention that this map should perform
that service.
The railroad company claims that the map of 1867 was filed in pur/

suance of this requirement and should be given effect accordingly-in
the adjustment of the grant. That map, however, was not intended
by the railroad to identify or fix the line of railroad as finally adopted.
On its face it was described as a map of preliminary route, and the
company subsequently filed other maps specifically denominated by it
as niaps of definite location. The limits of the grant were projected
upon the line of. location shown upon these later maps, and according
to these limits the grant has been practically adjusted.
The map of 1867 must be considered as filed for the purpose of establishing a mere trial or provisional line, upon which an anticipatory

executive withdrawal of lands could be made so as to hold them in
reservation until after the survey and final location of the road and the
filing of the map thereof when the withdrawal demanded by the statute would be made.
The orders of withdrawal upon the maps of 1867 were merely execu-

tive, and according to their terms were not to become effective until
received at the local office. Wayman's entry was allowed before the

receipt at the local office of the order withdrawing the lands upon
the map of 1867, and must be considered as properly allowed.

It was

a subsisting claim on August , 1871, when the map showing the line
of definite or final location of the road opposite this tract was filed and
accepted, and is therefore held to be sufficient to except the tract cov-

ered thereby from the operation of the railroad grant.
In this connection it is noticed that by far the greater portion of the
land included in this list of lands said to have been erroneously
patented on account of the railroad grant is land returned as mineral
at the date of the survey of the township. Upon inquiry at the mineral division of your office it is learned that all of these lands were
adjudged to be non mineral before the patenting thereof on account of
the railroad grant. The mere return of the land as mineral by the
surveyor, even though before the filing of the map of definite location,
would not affect the rights under the grant, if, upon investigation, the
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land was found not to be mineral. Further investigation of this matter should therefore be made, before any action is taken looking to the
bringing of suit for the value of the lahd.- Relative to the recovery of ands found to have been erroneously
patented, but shown to have been sold to a bona fide purchaser, the
act of March 2, 1896 (29 Stat.; 42), provides "that suit be brought
for the value of said land, which in no case shall be more

than the minimum government price thereof." This makes the maximum recovery one dollar and twenty-five cents per acre, and in making
demands you will be governed thereby.

Your attention is called to the enclosed letter from the railroad company, returned with the record, in which the desire is expressed that
the matter may be a(ijusted without the necessity for suit.
INDIAN LANDS-CONVEYANCE OF ALLOTTED LANDS;
PEORIA AND MIAMI INDIANS.
No conveyance of lands, allotted to Peoria and Miami Indians under the act of
March 2, 1889,made by the allottee, or his heirs, within the period of inhibition
named in the statute, has the effect of transferring title until approved by the
Secretary of the Interior.

Assistant Attorney- GeneralVan Devanter to the Secretary of the Interior,
October 18, 1899.

(W. C. P.)

By your communication of June 19, 1899, you submitted a copy of a
letter from the Commissioner of Indian Affairsg dated June 15, 1899,

and accompanying papers, relative to the conveyance of lands by members of the Peoria and Miami tribes of Indians, saying:
I have, therefore, to request that you will give the Department your opinion
whether an adult heir of a deceased allottee who was a member of either the Peoria
or Miami tribe of Indians, can convey the lands inherited by him, and give a good
and valid title by deed when said deed is not approved by the Secretary of the
Interior; and, also, whether the deed of a minor heir to land inherited by him from
an allottee of either of said tribes must be approved by the Secretary of the Interior
in order to give a good and valid title.

The first general provision for the allotment of lands in severalty to
the individual members of the various Indian tribes was made by the
act of February 8, 1887 (24 Stat., 388). It was, however, specifically

provided that the provisions thereof should
not extend to the territory occupied by the Cherokees, Creeks, Choctaws, Chickasaws, Seminoles, and Osage, Miamies and Peorias, and Sacs and Foxes, in the Indian
Territory.

The act of March 2, 1889 (25 Stat, 1013), declared the provisions of

the act of 887, supra,
applicable to the confederated.Wea, Peoria, Iaskaskia, and Piankeshaw tribes of
ludians, and the Western Miami tribe of Indians, now located in the northwestern
part of the Indian Territory, and to their reservation, in the same manner and to
the same extent as if said tribes had not been excepted froin the provisions of said
act, except as to section six of said act and as otherwise hereinafter provided.
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Section six of the act of 1887 is that which accords citizenship to
Indians upon receiving allotments.
The act of 1889 then directs that there be allotted to each member

of said confederated Wea, Peoria, Kaskaskia, Piankeshaw, and Western Miami tribes of Indians not to exceed two hundred acres of land
each, and provides as follows:
The land so allotted shall not be subject to alienation for twenty-five years from
the date of the issuance of patent therefor, and said lands so allotted shall be
exempt from levy, sale, taxation or forfeiture for a like period of years. As soou as
all the allotments or selections shall have been made as herein provided, the Secretary of the Interior shall cause a patent to issue to each and every person so entitled, for his or her allotment, and such patent shall recite in the body thereof that
the land therein described anl conveyed shall not be alienated for twenty-five years
from the date of said patent, and shall also recite that such land so allotted and
patented is not subject to levy, sale, taxation, or forfeiture for a like period of years,
and that any contract or agreement to sell or convey such lands or allotments so
patented entered into before the expiration of said term of years shall be absolutely
null and void.

These are the only provisions of that act necessary to consider.
Allotments were made under the pvisions of this act and by the
act of June 7, 1897 (30 Stat., 62, 72), Congress permitted the sale of a

part of said allotments, as follows:
That the adult allottees of land in the Peoria and Miami Indian reservation in the
Quapaw agency, Indian Territory, who have each received allotments of two hundred acres or more may sell one hundred acres thereof, under such rifles and regulations as the Secretary of the Interior may prescribe.

"Rules and regulations to be observed i

the conveyance of lands

allotted to members of te Peoria ad Miami tribes of Indians within
the Peoria Reservation of the Quapaw Agency, Indian Territory"
were prescribed by the Secretary of the Interior July 10, 1897,which,
after directions as to the manner of execution and acknowledgment of
the deed, as to how payment shall be made and as to the proofs to be

submitted with the deed, say:
IV. Male gran tors niust be twenty-one years of age and emale grantors must be
eighteen years of age at the date of the execution of the deed of conveyance to
entitle them to sell their laud. (See Manfield's Digest of the Statutes of Arkansas
1884. Sec. 3464.)

V. The right of conveyance of allotted lands by Peoria and Miami ndians is
restricted to adult persons, as mentioned in paragraph lV, who have each received
allotments of two hundred acres thereof.
VI. The title of the land conveyed by such deed shall not vest in the grantee
therein named unless the deed is approved by the Secretary of the Interior.

A modification of these rules March 1, 1898, related only to the

payment for lands sold and does not affect the question now nder
consideration.
It will be noticed that the plan of the allotment act of 1887,.supra,
to issue first a trust or conditional patent declaring the United States
would hold the allotted lands in trust for the allottee or his heirs for
the period of twenty-five years and at the expiration of that period
would convey it absolutely to such allottee or his heirs is not followed
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in the act of 1889, sja.
This later law declares that the land shall
be inalienable for twenty-five years and directs that a patent shall be
issued to each allottee and that such patent " shall recite in the body
thereof that the land therein described and conveyed shall not be
alienated for twenty-five years from the date of said patent." This
instrument vests in the allottee the fll title to the land and clothes
him with all the attributes of absolute ownership except the one of
power to alienate. The validity of such a condition has been recognized
by the supreme court. Smith v.. Stevens (10 Wall., 321); Taylor v.
Brown (147 U. S., 640).

It was deemed necessary to modify the restriction against alienation
contained in the act of 1889, supra,and hence the provision in the act
of 1897,spra, authorizing the sale by adult allottees who had received
two hundred acres of land of one hundred acres. Even this provision
was not without a qualification for such sales were to be made "under
such rules and regulations as the Secretary of the Interior may prescribe." As to the original allottees there can be no question. Only
adults were allowed to sell allotted lands and they only one hundred
acres thereof and only in pursuance of rles and regulations to be
prescribed by the Secretary of the Interior. Such rules and regulations were adopted, one of the requirements being that all conveyances
should be approved by the Secretary of the Interior to make them
effective.

If the inhibition in the act of 1889attached to the lands in the hands
of heirs it still applies in the absence of the consent of the Secretary of
the Interior because the rules made in pursuance of the authority of
the act of 1897, supra, require his approval as to all deeds. The language of the act of 1889 shows that it was the land and not the person
that was in the mind of Congress. The provision is that the "land"
shall not be alienated not that the allottee shall not sell his land and
that any" contract or agreement to sell or convey such land or allotments so patented, entered into before the expiration of said term shall
be absolutely null and void. The purpose6was, as has been said by the
supreme court of similar provisions in other laws, to protect the Indian
owner from improvident disposition of his lands. The requirement in
the rules and regulations that all sales shall be subject to the approval
of the Secretary of the Interior is a just one and as circumstances
have frequently proven a necessary one to proper protection of the
Indian.
I

am of opinion, and so advise you, that no conveyance of these

allotted lands by the Indian allottee or his heirs, made within the period
of inhibition mentioned in the statute, has the effectof transferring title
until approved by the Secretary of the Interior.
Approved, October 18, 1899.
Taos. RYAN,

Acting Secretary.
2967-VOL 29-16

.
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ItAILROAD GRANT-INDEAMITY

SELECTION-JOINT
31, 18TO.

NORTHERN PACIFIC

RESOLTTION

MIAY

R1.R. CO. . ROONEY.

Lands reserved prior to the passage of the act of July 2, 1864,can not be made the
basis of a selection within the second indemnity belt of the Northern Pacific
grant.
A claim resting upon an application to enter, and not upon an entry, settlement, or
purchase, is not within the provisions of the act of July 1, 1898.

Acting Secretary Ryan to the Conmnissioner of the General Land Office,
(W. V. D.)
October 18, 1899.
(F. W. C.)

The Northern Pacific Railroad Company has appealed from your
office decision of May 27, 1898, reversing the action of the local officers

in rejecting the homestead application of John Rooney, covering the S.
-of

the SW.4and the S. of theSE~.of Sec.5,T. 127N.,R.33 W.,

St. Cloudland district, Minnesota, and holding the same for allowance.
The tract involved is within the second indemnity belt of the grant
to the Northern Pacific Railroad Company as provided for in the joint
resolution of May 31, 1870 (16 Stat., 378). It is also within the primary

limits of the grant for the St. Vincent extension of the St. Paul, Minneapolis and Manitoba railway, but it was held to have been excepted
from the grant to said company and there is no question now before
the Department of any rights under that grant.
The claim of the Northern Pacific Railroad Company is based upon
a selection list presented November 5 1883, which embraced this land,

and as a basis for the selection in question there were assigned, as lost
to the grant, lots 4 and 5 of Sec. 3, and lots 1 and 2 of Sec. 5, T. 51 N.,
R. 17 W.

Said selection list was rejected by the local officers for conflict with
the grant to the Manitoba railway company, this action being prior to
the adjudication against the Manitoba company; from which action
the Northern Pacific Railroad Company appealed.
Said appeal was considered in your office decision of June 26, 1895,

in which, as before stated, it was held that this tract was excepted
from the grant to the Manitoba railway company, and no other claim
being at that time asserted to the land, it was held to be subject to
selection by the Northern Pacific Railroad Company. The Northern
Pacific Railroad Company has not, however, paid the fees as required
and completed its selection of this land.
The tracts assigned by the Northern Pacific Railroad Companyin its
application to select, as a basis for the selection, are within the twentymile or indemnity limit of the grant made by the act of May 5, 1864
(13 Stat., 64), to aid in the construction of the Lake Superior and
Mississippi railroad. They were withdrawn on account of said grant
by letter of May 26, 1864,prior to the passage of the act of July 2, 1864
(13 Stat., 365), making the grant under which the Northern PacificRailroad Company lays claim. Said lands are opposite the portion of
the Lake Superior and Mississippi railroad between Thomson's Junction
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and Duluth, and were certified to the State of Minnesota on account
of the grant for the Lake Superior and Mississippi Railroad Company
June 7, 1873.

Rooney's claim to the land is based upon the tender of a homestead
application on September 9, 1897, which was rejected for conflict with

the application to select the land filed by the Northern Pacific Railroad
Company; from which action he duly appealed to your office,and upon
consideration of said appeal the action of the local officers in rejecting
his application was, as before stated, reversed by the decision of your
office appealed from. Said application does not allege settlement upon
the land prior-to the tender thereof.
In the matter of the adjustment of the grant to the Northern Pacific
Railroad Company, it was held in departmental

decision of August 27,

1896 (23 L. D., 204),that the arrangement between the Northern Pacific
and the Lake Superior and Mississippi companies, with respect to the
latter company's line of road between Thomson's Junction and Duluth,
was a consolidation, confederation and association of the two companies, and that in the adjustment of the grant to the Northern Pacific.
Railroad Company between the points named, the Northern Pacific
Railroad Company would be entitled to indemnity only for losses sus-

tained outside the limits of the grant to the Lake Superior and Mississippi Railroad Company.
It was under this decision that the eastern terminus of the Northern
Pacific grant was fixed at Duluth, in the State of Minnesota, and the
correctness of this decision is involved in the cases now pending in the
supreme court of the United States.
Without regard to the result in that case, it must be held that the
basis assigned is not a proper and sufficient one to support the selection, because, by the terms of the joint resolution of May 31, 87q,
supra, inder which this selection is made, indemnity selections within
the second indemnity belt therein provided for can only be made for

such lands as "have been granted, sold, reserved, occupied by homestead settlers, preempted or otherwise disposed of subsequent to the
passage of the act of July two, eighteen hundred and sixty-four."
As this land was reserved prior to the passage of the act of July 2,
1864,it could not therefore support selections within the second indemnity belt. It follows that the selection is not a proper one, and for that
reason its rejection by the local officers is affirmed.
Rooney has not made entry of nor purchased the land, and, as before
stated, his homestead application, upon which his claim is based, does
not allege settlement prior to the tender thereof. The conflicting claims
of the parties do not, therefore, seem to come within the purview of
the act of July 1, 1898 (30 Stat., 597, 620). (See Northern Pacific Railroad Company v. Sherwood, 28 L. D., 1-26.)

There being no withdrawal of lands within the indemnity limits on
account of the Northern Pacific grant, no reason appears why Rooney
should not be permitted to complete entry thereof as applied for, and
your office decision according him such right is affirmed.
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RAILROAD

GRANT-SECTION

2, ACT OF FEBRUARY

MORRIS V. NEW ORLE1ANS PACIFIC

8, 188T.

RY. Co.

The mere possession and cultivation of land, without actual residence thereon, cannot be construed as bringing a claimant within the protection extended to
"actual settlers" by section 2, act of February 8,1887.

Acting Secretary Ryan to the Commissioner of the General Land Office,
(W. V. D.)
October 18, 1899.
(F. W. C.)

A motion has been filed on behalf of William F. Morris for review
of departmental decision of June 9th last (not reported), in the matter
of his contest against the New Orleans Pacific Railway Coipany,
involving the N. A of the NE. and the N. of the NWM.i of Sec. 17,
T. 3 S., R. 2 W., New Orleans land district, Louisiana.

This land is within the indemnity limits of the grant made by the
act of March 3, 1871 (16 Stat., 573), to the New Orleans, Baton Rouge

and Vicksburg Railroad Company, to which grant the New Orleans
Pacific Railway Company succeeded by assignment. The' assignment
was confirmed by the act of February 8, 1887 (24 Stat., 391), as to the
grant for the portion of the road opposite which the land in question lies.
This tract was included in the company's list of selections filed
December 28, 1883, and also in the list of September 7, 1889, and was
patented to the company on account of its grant January 15, 1891.
The case under consideration arose upon the proffer, on November
26, 1895,of a homestead application by Morris covering this land, in
support of which settlement was alleged in 1874.
From the record before the Department it appeared that Morris had
been in possession of and cultivated the land in question since 1873,
but that it was not until during the month of August, 1890,that he
built a hotqseand established residence upon the tract here under consideration. Prior to that time he had resided upon adjoining land. It
was therefore held that "the case made by the record is not one that
would warrant the bringing of a suit for the purpose of setting aside
the patent issued to the company for this land; but in view of the
residence by Morris upon the land since August, 1890, and valuable
improvements placed thereon, it was directed that the facts in the case
be called to the attention of the company and its relinquishment and
reconveyance of the land invited under the provisions of the act of
April 4, 1896 (29 Stat., 91)."

From the showing made in support of the motion under consideration it appears that the railway company had sold this land long prior
to the presentation of the application by Morris in 1895, and that
Morris has corresponded with the transferees of the company for the
purpose of securing their release of the land under consideration and
the selection of other land under the provisions of the act of April 4,
1896, supra.. Without awaiting the result thereof, he has moved a
review of the decision of June 9th last, urging that the patent to the
railroad company including this land was erroneously issued, because
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of his settlement upon the land antedating the railroad selection, and
further sets up that he applied to enter this land in 1889,prior to the
selection list presented during that year, and asks that the tract in
question he included in the suit now pending against said company to
recover the title erroneously conveyed on account of said grant;
In construing the second section of the act of February 8, 1887,
supra, making provision for the protection of actual settlers upon-the
lands within the portion of the grant confirmed to the New Orleans
Pacific Railway Company, it was held by this Department, in the case
of Pennington

v. New Orleans Pacific Ry.-Co. (25

D., 61), that-

Its evident purpose was to protect in their possession, only those who were actual
settlers at the date of the definite location, or other qualified persons to whom they
might thereafter have assigned their possessory right.

The mere possession and cultivation of land, without proof of actual
residence, can not be construed to be an occupation by an "actual settler" within the meaning of the act of 1887.
Relative to the application' alleged to have been presented by Morris
during the year 1889,prior to the selection made of this land by the
company during that year, it is sufficient to say that, if admitted, it
could avail him nothing, as this land had been selected long prior
thereto, to wit, on December 28, 1883,and said selection last mentioned
was not set aside by the order of August 15, 1887, restoring railroad
indemnity lands, as alleged i the motion. See Dinwiddie v. Florida
Railway and Navigation Co. (9 L. D., 74).

The previous decision of the Department is therefore adhered to,
and the motion for review is accordingly denied.
CONTEST-CANCELLATION FEE-AFFIDAVIT

OF,CONTEST.

KELLY v. TEUTSCIII.
An unearned cancellation fee should not be delivered to any one except the depositor, in the absence of due authority. shown to receive the same and receipt
therefor.
An affidavit of contest executed by one signing the contestant's name as his " agent
and attorney" is properly rejected.

Acting Secretary Ryan to the Commissioner of the General Land Office
(W. V. D.)

October 18, 1899.

(C. W. P.)

The record shows that on November 11, 1895,Christian Teutsch made
homestead entry, No. 19,496, of the SE.

of Sec. 6, T. 22 S., R. 32 W.,

Dodge City land office, Kansas.
On November 14, 1898, Robert Short, by his attorney, G. IL. Miller,

filed an affidavit of contest against said entry and deposited the sum
of $1.00, as the fee for notice of cancellation of the entry. Said contest was subsequently dismissed.

On October 20, 1898, William Kelly,

'by his attorney, the said G-. L. Miller, filed the affidavit of contest
which is set out in your office decision of April 24, 1899, in the ease

under consideration, which was signed "William Kelly, contestant.
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By G. L. Miller, his agent and attorney," and sworn to by the said
Miller, "agent of said William Kelly, contestant." It was also corroborated by said Miller. There was tendered therewith a voucher for
$1.00, the unearned fee deposited in behalf of Robert Short, signed by
the said Miller as attorney of record for Short, with the request that
said fee be transferred to Kelly's contest.
The local officers rejected the affidavit of contest on the same day on
which it was filed,
because contest affidavit is not executed by contestant, but by G. L. Miller as agent
and attorney; no. cancellation fee is tendered. The receiver refuses to deliver to G.
L. Miller, or to William Kelly, or to any other than depositor (except on his order)
unearned fees or unofficial moneys deposited by Robert Short, on a voucher signed
by G. L. Miller as attorney for Short.

On appeal, your office held that the local officers were right in refus-

ing to return the fee of $1, deposited on behalf of Robert Short, on
the order of the said G. L. Miller, as it would have been in violation of
requirement No. 7 of the circular of June 5, 1897 (24 L. D., 505), which

requires that:
When repayment is not made direct to the depositor himself, the authority of the
agent or attorney who signs the receipt to receive and receipt for the same must
accompany the voucher and be verified before some officer authorized to take
acknowledgments, or before the register or the receiver. If before an officer other
than a register or receiver the seal of such officer must be affixed, or his authority
attested by an officer of a court of record having a seal;

and that an affidavit of contest should always be made by the contestant and corroborated by one or more witnesses, and that the local
officers properly rejected the affidavit of contest.
Kelly, by his attorney, appeals to the Department.
Your office decision is manifestly correct, and it is affirmed.
OKLAHOMA LANDS-SECOND HOMESTEAD ENTRY.
MARTIN E. LAMASTER.
Under section 10, act of March 3, 1893, opening the Cherokee Outlet to settlement
and entry, the provisions of section 13, act of March 2, 1889,25 Stat., 1005, are
applicable in determining the qualifications of an applicant for land in said
Outlet.
The right of second entry, as provided for by section 13, act of March 2, 1889, is
determined by the status of the applicant at the time of his application; and
if, at such time, he has attempted to secure title under law existing at the passage of said act, but failed, he is qualified as an entryman thereunder, so far as
his previous entry is concerned.

'Acting Secretary Ryan to the Commissioner of the General Land Office,
October 18, 1899.
(A. S. T.)
(W. V. D)
On April 2,1894, Martin E. Lamaster made homestead entry No. 21180
for lot 2 SW. 1 and S. lot 1 SW. ± and SW. j SE. J, Sec. 6, T. 26,
N., R. 14 W., th p. in., Springfield, Missouri, and relinquished the same
on July 6, 1895.
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larch 28, 1898, he filed in the land office at Woodward, Okla-

homa, his application to make homestead entry for the NE. NE. ,
Sec. 27, and the . I SE. , See. 22, and NW. 1 SW. , Sec. 23, T. 4 N.,
R. -28 E., C. M., Woodward, Oklahoma, accompanied by his affidavit
wherein he alleges in regard to said entry No. 21180That during May of said year he built a house 16X18feet on said lands and established his actual residence therein immediately thereafter. That he had been in
that county but a short time, and believed that he could clear off the timber and
underbrush from the lands, and place it under cultivation. That soon after making
his settlement, he commenced clearing the land, and only succeeded in clearing
about one or two acres during the year. That he found the soil to be of poor grade,
and the following spring, his means being exhausted, and believing he would never
be able to clear the lands and raise any crops, and seeing nothing but starvation
ahead of him, he abandoned the lands, gathered together what goods he had, and
started overland for Beaver county, Oklahoma, where he hoped to be allowed the
privilege of filing on a homestead.
That while on the road, at Carthage Mo., he met a resident of that place, who, in
a conversation, asked him where he was from. Afflant told him he was from Douglas county, and the party stated that he intended soon to move to that county.
Afflant stated that he had left a homestead there, abandoning it because he had to
go away to seek a living, and the party offered him a consideration of about forty
dollars for the improvements afflant had left on the lands, which he accepted, and
relinquished the lands back to the government.
He fnrther states that he was about out of money, and needed the means badly for
the purpose of defraying his expenses while on the road, and without it, would not
have been able to reach here.
That he did not receive what his improvements had cost him, and did not consider
or believe that he was receiving any consideration for his relinquishment, or in any
way jeopardizing his chances of securing a homestead in this country, and would
not have accepted the offer if he had considered that it would do so.
:
He further states that he came to this country in good faith for the purpose of
securing a home and living. That he has in view, a tract of land upon which he is
confident he can live and improve and make a home. And he respectfully asks leave
to make a second homestead entry upon said tract, which is the NE. f NE. j, See. 27,
and E. j SE. , Sec. 22 and NW. 1 SW.

See. 23, Tp. 4 N. range 28 E., C. M.

Afflant further states that while he innocently accepted a consideration for the
improvements on his former homestead, that should the Hon. Commissioner of the
General Land Officeconsider that such acceptance is a bar to his securing a second
homestead, he is ready and willing to refund to the purchaser, the amount he received
for said improvements, if by doing so he would be able to remove such disability.

On July 30, 1898, a decision was rendered

by your office rejecting

said application on the ground that the applicant relinquished his said
entry for a valuable consideration and therefore could not be allowed a
second homestead entry. The land applied for is a portion of what is
known as the Cherokee Outlet, in Oklahoma, and as to the allowance
of second homestead entries on said lands Congress has enacted special
laws.

By section ten of the act of Congress approved March 3, 1893 (27
Stat., 642),being the statute under which the lands in question were
opened to settlement, it is provided thatThe President of the United States is hereby authorized, at any time within six
months after the approval of this act and the acceptance of the same by the Cherokee
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-Nation as herein provided, by proclamation, to open to settlement any or all of
the lands not allotted or reserved, in the manner provided in section thirteen of the
act of Congress approved March second eighteen hundred ad eighty-nine.

In the case of Walton et al. v. Monahan (on review, 29 L. D., 108, 112),

it is held thatA fair construction of the language quoted is, that it was intended thereby to make
applicable the provisions of said section 13, in the disposal of lands in the Cherokee
Outlet, not only as to the manner of opening said land to settlement and entry, but
also as to the qualifications of claimants.

Said section 13 of the act of March 2, 1889 (25 Stat., 1005), providesThat any person who having attempted to, but for any cause, failed to secure a
title in fee to a homestead under existing aw, or who made entry under what is
known as the commuted provision of the homestead law, shall be qualified to make
a homestead entry upon said lands.

In the case of James W. Lowry (26 L. D., 448),it is held that the
-wordsused in said statute to prescribe the qualifications of entrymen
have reference to the status of the applicant at the time of making his
application and not at the time of the passage of the act; hence the
question in this case is: What was the status of the applicant on
March 28, 1898, the date of his application ? Was he a person who had

attempted to, but for any cause failed to acquire title in fee to a homestead under a law existing at the time of the passage of the act of
March 2, 1889?

The said entry, No. 21180,was made under a law existing before, and
at the time of, the passage of the act of March 2,1889. The applicant
swvearsin his application, in substance, that he did all he could to make
a homestead on the land. He exhausted his means and saw starvation
awaiting him if he remained there, and was forced to abandon the land
to get a living. If this be true, he had certainly attempted and failed
to acquire a homestead under a law existing at the time of the passage
of the act of March 2, 1899, and is therefore, so far as concerns said

previous entry, qualified to make entry for the land applied for.
Your said decision of July 30, 1898, is therefore reversed and the
application will be allowed.
RAILROAD GRWNT-CLASSIFICATIO~NOF LANDS.

:

BEAUDET TE V. N'ORTHERN PACIFIC R. R. CO.
Land more valuable for the deposit of sandstone therein than for agricultural purposes is mineral in character, and should be so classified under the act of
February

26,1895.

Acting Secretary Ryan to the Commissionerof the General Land Office,
(W. V. D.)

October 18, 1899.

(G. B. X-.)

- It appears from the duplicate report of the commissioners appointed
for the Helena, Montala, land district, under the act of February 26,
1895 (28 Stat., 683), entitled, "An act to provide for the examination
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and classification of certain mineral lands in the States of Montana
and Idaho," dated January 3, 1898, and now on file in the mineral
division of your office, that section 23, township 5 north, range 11west,
in said land district, was examined and classified by said commissioners as non-mineral.

* February 1, 1898, Ernest Beaudette filed with the register and
receiver of said land office a verified protest against the acceptance of
said classification, alleging that he is one of the owners of Beaudette
Sandstone Placer mining claim, which claim was located on the 25th

day of February, 1897, and covers the N. - of the NE. i of the NW. i
of Sec. 23, Tp. 5 N., R. 11 W., in Deerlodge county, State of Montana,

and that the certificates of said placer location was duly filed in the
office of the county clerk and recorder of said county, as provided by
law, that the land covered by said mineral location contains a valuable
deposit of sandstone suitable for building purposes, that it is rocky,
hilly, and unfit for agricultural purposes, and that it is more valuable
for mining than for agricultural purposes.
A hearing was ordered on this protest, which was held April 22,1898,
the Northern Pacific Railroad Company appearing by its attorney
thereat and defending the classification made by said commissioners.
'May 9, 1898, the local officers held that the land in controversy is
mineral, and recommended that the non-mineral classification be set
aside.

August 1, 1898, your office, upon the appeal of said company,

concurred in said recommendation and dismissed the appeal, and the
company has appealed to. the department.
This protest, hearing and appeal are authorized by section 5 of the
act 'of February 26, 1895,spa, and the instructions of the department
of April 13, 1895 (20 L. D., 350), issued to facilitate the administration

of that act.
The evidence shows that the land in controversy was located as a
placer mine as alleged in the protest; that it contains a very large
deposit of sandstone suitable for building purposes; that a quarry has
been opened thereon and is being operated; that large quantities of
dimension stone are being shipped therefrom to the adjacent city of
Anaconda, and that it has been used in the erection of ten or twelve
buildings in that place; that this: stone will sustain a pressure of 3,125
pounds to the square inch, and that it is worth between twenty-five and
thirty-five cents per cubic foot as it comes from the quarry; that the
land is quite valuable on account of this deposit of sandstone, and that
it is of little or no value for agricultural purposes.
In the case of Hayden v. Jamison (on review); 26 II. D., 373, it was

held that sandstone is a mineral substance, and that land more valuable
oILaccount of the sandstone it contains than for agricultural purposes
is mineral in character and subject to disposition under the mineral
laws.
It apearing that the land in controversy is of vastly more value on
account of the sandstone it contains, than for agricultural purposes,
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it results that the classification thereof made by said commissionersis
wrong, that the laud although part of an odd numbered section within
the primary limits of the grant to the Northern Pacific Railroad Cornpany did not pass under said grant, and that said
classification
cannot
be upheld, nor the contention of said company that it is not mineral
land within the meaning of the excepting clause of said grant be sustained. Pacific Coast Marble Company v. Northern Pacific R. R. Co.
et at. (25 L. D.,i233); Alldritt v. Northern Pacific R., R. Co. (Id., 349.)
The decision appealed from is- affirmed.

AlYNING CLAIdI-APPLICATION-NOTICE-ADJOINING
-

0

CLAI1M.

LIZZIE ELLISON ET AL.

It is not necessary to give the names of all adjoining and conflicting claims in the
notice of an application for patent nder section 2325P. S., bt only such as are
shown in the plat of srvey.i

Actinq Secretary Ryan to te Commissionerof the General Land Office,
(W. V. D.)
October18, 1899.
(G. B. G.)
Lizzie Ellison et at., claimants for the Rustler lode mining claim, have
filed a motion for review of departmental decision of March 25, 1899
(unreported), which affirmed the decision of your office of October 19,

1898, rejecting their adverse claim for part of the premises covered by
the application of M. W. Davis et al. for patent for the Mountain Mayd
and Gold Reef lode claims, situated in the Salt Lake City land district,
Utah.
The motion asks, among other things that have already received the
careful consideration of the department, that the case be reviewed on
the ground, as alleged, that the pretended notice of the application for
patent made by the said M. W. Davis et al. is fatally defective, because
the same failed to conform to the requirements and rules of the United
States land office,in that
said pretended notice of application for patent does not contain any mention of the
Rustler lode mining claim, which is in conflict with it, being overlapped by the pretended official srvey of the Mountain Mayd lode mining claim for a patent.

The notice of the intention of M. W. Davis et al. to apply for a patent

for the Mountain Mayd and Gold Reef lode claims is in substantial
compliance with the provisions of section 2325 of the Revised Statutes
and in- substantial conformity to regulation 44 thereunder, approved
December 15, 1897, and in force at the date the notice was given
except that if, as alleged, the

ustler claim is in conflict with the

official survey of the Mountain Mayd claim, then said regulation was
not fully complied with, in that the notice does not give the names of
all adjoining or conflicting claims, the Rstler claim not being mentioned in said notice. This regulation is not, however, now i force, it
having been superseded by regulation 44 of the regulations approved

-
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June 24, 1899 (28 L. D., 594, 601), which regulation. does not provide

that the notice of an application for patent shall- give the names of all
adjoining and conflicting claims, but that sch notice shall give "the
names of adjoining and conflicting claims as shown by the plat of survey." It is, therefore, not now necessary to give the names of all adjoining and conflicting claims in the notice of an application for patent
under section 2325of the Revised Statutes, but only such as are shown
in the plat of survey.
The plat of survey of the Mountain Mayd and Gold Reef claims was
not forwarded by the- local officers in this case; but from informal
inquiry in your officeit is ascertained that at the date of said survey the
Rustler was not a surveyed claim. The Malual of Instructions for the
survey of the mineral lands of the United States, issued by your office
October 25, 1895,directs that the United States surveyors-general and
United States deputy mineral surveyors i making surveys of mining
claims will not show conflicts with unsurveyed claims, unless the same

are to be excluded. It may be safely assumed that the manual was
followed in the survey of the Mountain Mayd and Gold Reef claims, and
that the plat of said survey does not show the Rustler as an adjoining
or conflicting claim. Bt even if it does show such conflict, the Rustler being an unsarveyed claim such showing is not required by the
letter of section 2325of the Revised Statutes, nor is it necessary to a
proper administration of said section, and. being not required and unnecessary, the failure of the applicants for patent to give in the notice
of their application the name of the Rustler as an adjoining claimjwas
not such error as authorizes an order of republication.
The motion is denied.
COLEMAN

T AL. V. MCKENZIE ET AL.

Motion for review of departmental decision of May 4, 1899, 28 L. D.,

348, denied by Acting Secretary Ryan, October 18,1899.

INDIAN LANDS-MISTAICE IN ALLOTMENT-INDIAN OCCUPANCY.
LEE v. THoMAS.
The right of an Indian to the lands actually surveyed for, and allotted to him, but
omitted from the trust patent by mistake, is not defeated by the erroneous
inclusion of such lands in the schedule of lands opened to settlement by proclamation; and subsequent adverse claimants for said lands are bound to take
notice of the occupancy and possession of the allottee.

Secretary Hitchcock to the Commissioner of the General Land Office,
October 29, 1899.
(C. W. P.)
(W. V. D.)
The land involved in this case is lots 5, 6, ii, 12, and 13 of Sec. 9,
T. 34 N., R. 3 W., Lewiston land district, Idaho, and was formerly

embraced in the Nez Perce Indian-reservation in Idaho.
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The general allotment act of February 8, 1887 (24 Stat., 388-389), pro-

vides that at any time after lands have been allotted to all the Indians
of any tribe as therein provided, or sooner, if, in the opinion of the
President, it shall be for the best interests of said tribe, it shall be
lawful for the Secretary of the Interior to negotiate with such Indian
tribe for the purchase and release by said tribe of such portions of its
reservation not allotted as such tribe shall, from time to time, consent
to sell, and it is provided that the lands so bought shall be disposed of
to actual settlers, etc.
Under the provisions of this act a agreement, dated May 1, 1893,
was made with the Nez Perce Indians in Idaho for the sale of their
unallotted lands within the reservation, with certain exceptions. This
agreement was ratified by the act of Congress approved Angust 15,1.894
(28 Stat., 286, 326), and the lands were declared to be open to settleument on November 18, 1895, by the proclamation o the President,
dated November 8, 1895.
On December 6, 1895, Daniel Lee made homestead entry of lots 27
and 28 of Sec. 4 and lots 5, 6,11,12,13 and 14;of Sec. 9, T. 34 N, R. 3 W.

The Commissioner of Indian Affairs, having informed the Secretary
of the Interior that complaints were being made to Indian Agent Fisher,
of the Nez Perce Agency, Idaho, by Nez Perce Indians, that their lands
were being encroached upon by other allottees, or by adjoining settlers,
and that the lands conveyed in their trust patents did not correspond
with the original tracts which they had selected at the time allotments
were being made, the Secretary of the Interior directed that in each
instance where the lands which said Indians intended to enter have
been entered by white settlers a hearing should be ordered between
the Indians claiming the land and the white entrymen. In pursuance
of this- direction, on May 10, 1897,a hearing was ordered by your office
between said Daniel Lee and Ignace Eneas Thomas, who some years
before Lee's entry received a trust patent for lots 1, 2 and 3 of Sec. 10,
and lot 3 of See. 11, T. 34 N., R. 1 W., Lewiston land district, Idaho,
and claimed that lots 5, 6,11, 12 and 13 of Sec. 9, T. 34 N., R 3 W.

embraced in Lee's homestead entry, had been surveyed and located as
his allotment, but by some mistake lots 1, 2, 3, of Sec. 10, and lot 3 of
Sec. 11, T. 34 N., R. 1 W., had been substituted.
A hearing was had before the local officers, who decided in favor of
Lee. Thomas appealed. Your office reversed the decision of-the local

officers. Lee appeals to the Department.
The schedule of lands declared to be open to settlement under the
homestead law by the proclamation of the President, dated November
8, 1895,showed that the land in controversy was part of the public
domain and open to settlement and homestead entry.
At the hearing, Edson D. Briggs testified that as United States
deputy surveyer he surveyed the land here in disujte as an allotment
for Ignace Eneas Thomas, who is a minor and the son of Mission

Thomas, a Nez Perce Indian, as directed by Special Allotting Agent
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Alice Fletcher, and that he marked the allotment in red ink on his
plat of the survey, which was still in his possession, that about sixty
acres of the land are agricultural and forty acres grazing land, and
that lots 12 and 13 and a portion of lot 5 were in cultivation at the
time of his survey; that subsequently, in 1896,he was employed by
the Indian Office to re-examine certain allotments in which it was
alleged that errors existed, and that he found that the allotment of
Ignace Eneas Thomas by his patent did not include the land that was
selected " and graded " by Miss Fletcher and surveyed by him, but
did include land in T. 34I., R. 1 W., that he never surveyed the last
mentioned land for Ignace Eneas Thomas, and that he did not know
until he saw the patent that there was such an error in Thomas' patent.
Mission Thomas, the allottee's father, testified that he had part of
the land in cultivation for fifteen years and part of the time at least
forty acres, and that the land was fenced in at the time Lee made his
homestead entry, and that he had hay stacked on the land at that
time.

In an agreed statement of facts, signed by the attorneys for both
parties, it is admitted that Lee went upon the land soon after his
entry was made and has resided thereon ever since, and has made
valuable improvements thereon, and has cultivated a considerable
part of the land.
That the land in dispute was duly allotted to Ignace Eneas Thomas
by the allotting agent of the United States, and that the land embraced
in his trust patent was allotted to him by mistake, is not disputed.
The evidence shows that the allottee, or his father, was in open notori-I
ous occupancy and possession of the land at the time Lee made homestead entry of the land, and Lee was bound to take notice of any rights
that might exist in the occupant at the time he made his entry. I
agree with you that the fact that the land was erroneously embraced
in the schedule of lands declared to be open to settlement by the proclamation of the President would not defeat the allotment of the land to
the Indian claimant.
Holding that Lee was bound to take notice of the rights of the allottee, it seems to be clear, whatever hardship may result from the loss
of the land and the improvements thereon, that the Indian allottee is
entitled to the land which was allotted to him long before Lee made
his homestead entry.
The act of January 26, 1895 (28 Stat., 641), authorizing and directing-

the Secretary of the Interior, where a mistake has been made in a trust
patent issued for Idian lands in the description of the land, to correct
and rectify such mistake, during the time the United States holds-the
title to the land in trust'for the Indian allottee you will, upon the cancellation of Lee's entry as to the land in question, cause the patent
issued to Iguace Eneas Thomas to be corrected in accordance with the
provisions of said act.
Your office decision is affirmed.
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BRYANT ET AL.

v. GILL ET AL.

Motion for review of departmental decision of July 27, 1899, 29 L. D.,
68, denied by Secretary Hitchcock, October 23, 1899.

RAILROAD

GRANT-SELECTIONS

UNDER

ACT OF AUGUST 5, 1892.

BEDAL ET AL. V. ST. PAUL, MINNEAPOLIS AND MANITOBA By. Co.
Lands "classified as non-mineral" at the time of actual government survey, are of
the class of lands subject to selection under the act of August 5, 1892,and the
character of lands; so classified and selected, will not be investigated on indefinite charges, or protests alleging mineral locations made after survey and
selection.
The provisions of paragraph 10t of the Mining Regulations are not applicable to
selections made under said act.

Secretary litcheock to the Commissioner of the General Land Office,
(W. V. D.)
October 23, 899.
(E. J. H.)

The Department is in receipt of the appeal of the above mentioned
railway company fron your decision and order, dated February 19,1898,
to the local officersat Seattle, Washington, land district, requiring said
company, under and pursuant to the provisions of paragraph 104of the
United States Mining Regulations, approved December 15,1897,to give
notice by publication and posting of its selection of certain lands therein
described in T. 31 N., R. 10 E., in said district.
On March 24, 1894, the St. Paul, Minneapolis and Manitoba Railway
Company, under authority of the act of Congress of August 5, 1892 (27

Stat., 390), filed list No. for certain lands in said township, the same
being then unsurveyed. On April 8, 1895,the plat of survey of said
township was filed in the local office.
On August 8,1895, the local officers forwarded to your office a protest

signed by John ilelan and others and dated "July, 1895,"against the
patenting of lands in townships twenty-nine to forty-one north of ranges
eight to ten east, to the Northern Pacific Railroad Company or any other
corporation, because of the alleged mineral character of the lands, as
said lands were in an organized mining district, and locations had
been made of mining claims by the said protestants. The local officers
were advised by your officeletter, dated August 20, 1895,that said protest would receive consideration in connection with lists of selections
by the Northern Pacific Railroad Company of lands in said townships.
On September 9, 1895, and September 3, 1897, the Manitoba company

amended its selections of March 24, 1894,by conforming the same to
the lines-of the public survey as required by the act of August 5, 1892,
the lands selected not having been returned or denominated as mineral
by the government survey.
On January 24, 1898, the local officers forwarded to your office a pro-

test by James Bedal and others against the approval of list No. 25 of
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selections by the St. Paul, Minneapolis and Manitoba Railway Company, embracing lands in Sec. 23, T. 31 N., R. 10 E., W. M., claiming

that in the year 1897 they had located mineral claims on lands in said
section. Thereupon your office instructed the local officers that the
company would be required to give notice of its selections by publication and posting under paragraph 104 of the United States Mining Regulations. The railway company was notified-thereof and has appealed
from said order, urging that your office erred in holding that said provisions of the mining regulations are applicable to selections made by
said company under the act of August 5, 1892.
By the terms of said act, the railway company, in consideration of
its relinquishment of certain Dakota lands, was permitted to select " an
equal quantity of non-mineral public lands, so classified as non-mineral
at the time of actual government survey which has been or shall be
made."
The foregoing language of the act of 1892,as to the lands that the'
railway company might select in lieu of the Dakota lands upon their
conveyance back to the government, does not seem to be ambiguous.
The lands involved were not classified as mineral at the time of the
government survey in 1895. The failure to designate lands upon the
field notes and plat as mineral is to classify them as non-mineral. It is
not customary to specifically designate thereon the agricultural lands
as such.

See Savage v. Boynton, 12 L. D., 612.

Relative to the protests filed; the first is too vague and indefinite.
It alleges that mineral locations were made for some lands not
described and the date of location is not given, so that it can not be
said whether before or after the selection of the lands by the railway
company.

The second protest alleges that mineral locations were made in 1897,
long after the government survey, and the selection of the land by the
railway company.
The lands here involved, as before stated, were not classified as min-

eral at the time of the government survey, and the selections made
before survey were thereafter adjusted to conform to such survey.
Being of the class subject to selection under the act of August 5,1892,
the allegations made in the protests are not sufficient to invalidate such
selections, or warrant investigation as to the character of the land.
Furthermore, the provisions of paragraph 104of the mining regulations
are not applicable thereto. The selections by the railway company will
therefore be submitted for approval as the basis of patent, if upon
further investigation no other and sufficient reason appears to the
contrary.
Your decision requiring the railway company to give notice of its
selection of said lands by publication and posting, etc., is reversed, and
the protests, as far as they relate to the lands included in said selections
are dismissed.
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MINING CLATM-SURVEY-CONFLICTING LOCATIONS.
WAR

)ANCE LODE.

To include land properly subject to location the survey of a mining claim may be
extended entirely across a prior excluded location, and the end line established
at a point within a junior excluded location.
-

Secretary Hitchcock to the Commissioner of the General Land Office,
(W. V. D.)
October 23, 1899.
(E. B., Jr.)
By a decision of your office, dated May 14, 1898, The Golden Hope

Mining Company, claimant of the War Dance lode mining claim, mineral- entry No. 1484, made December 20, 1897, survey 10,155, Pueblo,

Colorado, land district, was required to procure an amended survey:
establishing the easterly end line of the claim at the point where the
lode line intersects the westerly side line of the Egg lode claim, survey
No. 9574. On review, June 14, 1898, and again August 9, 1898, your

office adhered to its original decision. The claimant has appealed fromthese decisions, contending that the above requirement is erroneous.
It appears that the lode line of the War Dance claim crosses the Egg
claim and extends some distance beyond the easterly side line of the
latter; that from such easterly side line to the northerly end line of the
War Dance claim its lode line lies wholly within the Jim Fisk lode.
claim survey No. 9620, and no other; that the location of the War
Dance claim was made subsequent to that of the Egg, claim, but prior
to that of the Jim Fisk; that all conflicts between the War Dance and
the Egg and Jim Fisk claims are excluded from the War Dance application, published and posted notices and entry; and that a small parcel
of ground lying outside the lines of any other claim, but within the
War Dance location and abutting upon its northerly end line, is embraced in all the-proceedings for patent to that claim.

The said small parcel of ground appears to have been lawfully embraced within the War Dance location, and being still claimed thereunder and embraced in the proceedings for patent, the lines of the
survey of the claim may be laid upon the surface of the said conflicting
and excluded claims, notwithstanding the Egg claim is a prior location
(Del Monte Mining and Milling Company v. Last Chance Mining and
Milling Company, 171 U. S., 55, 85; and Hallett v. Hamburg Lodes,

27 L. D., 104). Since the War Dance lode as located passed, in its
northerly strike, entirely across and for some distance beyond the prior,
excluded Egg location, into ground then open and unappropriated, and
the War Dance location as to all such ground was then, and as to the
said small parcel still is, valid, the case presented comes also within

the rule laid down in paragraph 8 of mining regulations approved June
24, 1899, which reads:
Where, however, the lode claim for which survey is being made was located prior
to the conflieting claim, and such conflict is to be excluded, in order to include all
ground not so excluded the end line of the survey may be established within the
conflicting lode claim, but the line must be so run as not to extend any farther into
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such conflicting claim than may be necessary to make such end line parallel to the
other end line and at the same time embrace the ground so held and claimed.
The useless practice in such case of extending both the side lines of- a survey into
the conflicting claim, and establishing an end line wholly within it, beyond a point
necessary under the rule just stated, will be discontinued.

See also Hidden Treasure Lode (29 L. D., 156).

Paragraph 7 of above mining regulations, cited in your said office
decision of June 14, 1898, does not apply to the question at issue in
this case, for the reason that that paragraph is controlling in the establishment of the end liles of surveys in those cases only where the lode

of the junior location ends within the prior location and-not cases where
such lode passesentirely through the prior location.
It appearing therefore that the end line of the War Dance claim is
placed at the proper point by the approved survey, it was error on the
part of your office to require an amended survey establishing it at the
other point herein indicated. Such requirenent.is accordingly disapproved, and the said decisions of your office reversed.

RAILROAD RIGHT OF WAY-WATER

RESERVE LANDS.

BRAINARD AND NORTHERIN MINNESOTA Ry.

o.

A railroad right of way, uder the act of March 3, 1875, across Minnesota lands
withdrawn by proclamation of November 28, 1881,as a "water reserve," can not
be approved, for lands so reserved are specifically excepted from the operation
of said act by the provisions of section 5 thereof.
The act of March 3, 1899,permitting the approval of a map of location "across any
forest reservation or reservoir site," is limited in the scope of its operation to
reservations falling within the control or under the jurisdiction of the Secretary
of the Interior.

Secretatry Hitchcock to the Cominmissionerof the General Land Office,
(W. V. D.)
October 24, 1899.
( W. C.)
-.-

With your office letter of September 27th last, was submitted for

the approval of this Department, under the provisions of the act of
March 3, 1875 (18 Stat., 482), a map of location filed by the Brainard

and Northern Minnesota Railway Companyrelative to which said letter
reports that the line of location shown thereon crosses certain lands in
the State of Minnesota withdrawn and put in reservation by proclamation No. 872, issued November 28, 1881. The following preamble taken

from said proclamation flly states the purpose of the reservation and
the specific authority therefor.
Whereas,by the provisions of the second section of an act of Congress entitled
"An act making appropriations for the construction, repair, preservation, and completion of certain public works on rivers and harbors, and for other, purposes,"
approved June 18, 1878,the Secretary of War was directed to cause "an examination" to be made "of the sources of the Mississippi river and of the Saint Croix
river in Wisconsin and Minnesota, and of the Chippewa and Wisconsin rivers in the
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State of Wisconsin, to determine the practicability and cost of creating and maintaining reservoirs upon the headwaters of said rivers and their tributaries for the
purpose of regulating the volume of water and improving the navigation of said
rivers and that of the Mississippi river, ad an estimate of the damage to result
therefrom to property of any kind," and by the provisions of the acts of March 3,
1879, June 14,1880,and March 3,1881,appropriation was made for the completion of
the survey above referred to and the construction of said reservoirs; and
Whereas,it appears by the report of the United States engineer having in charge
the survey provided for by said at, which report was made to the Secretary of War,
and dated Saint Paul, Minnesota, November 4, 1881,that certain vacant public lands
of the United States, in the State of Minnesota will be affected in the event of
affirmative Congressional action upon said matter, and which action by the appropriations aforesaid has now been taken: Therefore,
I, Chester A. Arthur, President of the United States, do hereby direct that the
following-described public lands in the State of Minnesota, being lands referred to
in said report, be withheld from sale or disposal under the various acts for the sale
and disposal of the public lands;

It appears that the attention of the company was called to the fact
that the line of location shown upon said map crossed water reserve
lands, and replying thereto it was stated thatThis company had supposed they would be treated as vacant lands in so far that
right of way would be granted across them under the statute of March 3rd, 1875.
Will you kindly request the Hon. Secretary of the Interior to render a decision on
this matter, as in case they are not considered as vacant, it will be necessary to
obtain a special act of Congress before this company can obtain a right of way
across such lands.

Section 5 of the act of March 3, 1875 (sumra), provides:
That this act shall not apply to any lands within the limits of any military, park,
or Indian reservation, or other lands specially reserved from sale, unless such right
of way shall be provided for by treaty-stipulation or by act of Congress heretofore
passed.

Your officeletter submitting this matter refers to the act of March
3, 1899 (30 State 1214, 1233), making appropriations to supply deficien-

cies in the appropriations for the fiscal year ending June 30th, 1899,in
which it was providedThat in the form provided by existing law the Secretary of the Interior may file
and approve surveys and plats of any right of way for a wagon, railroad, or other
highway over and across any forest reservation or reservoir site when in his j udgment the public interests will not be injuriously affected thereby.

and states that-:
The words ' reservoir site' mentioned in the act have reference to those reserved
by the act of October 2, 1888, as; amended by the act of August 30, 1890(26 Stat.,
371-391). The lands reserved by the proclamation of November 28,1881,were for a
similar purpose, and if in the opinion of the Department the act of March 3,1875, is
applicable to these lands by virtue of the act of March 3, 1899,supra, it is recommended that the map be submitted to the Secretary of War for a statement as to
whether any public interest will be injuriously affected by the granting of right of
way over said lands; and if not, it is further recommended that the map be approved
as to such, tracts-and the tracts that are vacant public lands subject to all valid
existing rights.

While your office letter does not make a direct recommendation in
favor of the approval of this map under the legislation referred to in
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the event that the War Department made no objection thereto, yet that
seems to be the effect thereof.
After careful consideration of the matter it is the opinion of this
Department that approval can not be given of that portion of the location shown upon the map which crosses the water reserve lands put
in reservation by the proclamation of November 28, 1881.

It is clear that they are specially excepted from the operation of the
act of March 3, 1875, by the provisions of section 5 of that act.

The act of March 3, 1899,was not intended to embrace this particular
class of reserved lands. That act permits approval of any. map loeation by the Secretary of the Interior "across any forest reservation or
reservoir site when in his judgment the public interest will not be
injuriously affected thereby."
This seems to limit the scope of the act to those reservations falling
within the control or under the jurisdiction of the Secretary of the
Interior. It is only over such lands that he could exercise his judgment.
The lands in question were selected by the War Department and are
exclusively within the control of said department.
By the acts of September 10, 1888 (25 Stat., 473), and January 30,
1889 (25 Stat., 654),the water reserve lands within the State of Wisconsin were declared to be subject to the provisions of the act of March
3, 1875, siupra. By these acts it was provided, however,
That the railroad companies availing themselves of this act shall, in addition to
filing the maps now required.by law to be filed, also file maps of definite location of
their proposed lines of railroad, over said .water reserve lands, in the office of the
Secretary of War, and until the approval of said maps by the Secretary of War no
right to occupy said lands shall vest in such companies; and no location shall be
permitted which takes for right of way or stations lands needed for the use of the
present reservoir system, or in the construction of dams or other works, or any proposed or probable extension of the same, or which will obstruct or increase the cost
of the present or prospective reservoir system; or shall any railroad company be
permitted to take material for construction from any of said reservoir lands outside
the right of way granted herein.:

In this legislation the lands in Wisconsin, having the same status of
these here in question, are referred to as "water reserve land.": These
lands were put in reservation for the purpose of storing the water near
the source of the Mississippi river, thus reducing chances for overflows
in the Mississippi valley.
The lands reserved under the acts of October 2, 1888,and August 30,
1890,.forreservoir sites, were for the double purpose of storing the surplus waters in the springtime, thus reducing chances of freshets and
overflows, and also as a means of husbanding water to be used for irri-

gation. These lands fall properly under the control of the Secretary of
the Interior and were evidently the class referred to in the act of March
3,1899, as a "reservoir site."
As the "water reserve lands" must be excluded, the map of right of
way presented does not otherwise show such a continuous line as
should receive the departmental approval, and for this reason the map
is herewith returned without approval.
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HOMESTEAD-COMUTED ENTRY.
NICHOLS V. PRIEST.
The right of commutation depends upon prior compliance with the homestead law
uipto the date of commutation.

Secretary Hitchcock to the Oormissidner of the Genercl land Office,
(W. V. D.)
October 24, 1899.
(C. W. P.)
The case of Adolph L. Nichols v. Thomas HI. Priest, involving the
SE. 4 of Sec. 22, T. 12 N., B. 4 W., Salt Lake City land district, Utah,
has been considered.
The record shows that Thomas H. Priest made homestead entry of

said land April 30,1890; that on March 22,1897,Priest submitted final
proofand final certificate was issued thereon; that on April 2, 1897,
Adolph L. Nichols filed his affidavit of contest, charging abandonment

and failre to maintain residence.
Upon a hearing ordered by your office,the local officers found "that
the entryman has not in good faith compliedwith the homestead law in
the matter of the establishment and maintenance of residence on his
entry, for the period required by law," and they recommended that his
homestead entry be canceled.
From this decision the entryman appealed.
Your office,by your decision of April 8, 1898,held that a preponderance of the evidence shows that since the spring of 1894, the home of
the entryman has been at Roweville, four miles distant from his claim,

with his family, instead of upon his homestead; that he did not, after
January 1, 1894,maintain his residence on the land sufficient time to
give him a residence for five years thereon, which is required before

final certificate can be lawfully issued to him, sustained the contest
and held Priest's homestead entry and final certificate for cancellation.
Priest filed a motion for rehearing on the ground of newly discovered evidence, which your office denied. He then appealed to the

Department.
Your office decision of April 8, 1899, is supported by a preponderance of the testimony. The decision of your office upon the motion
for rehearing is deemed correct.

The counsel for Priest in his brief filed in the case asks that, if the
Department should decide that Priest's final entry cannot be allowed
onthe ground that he has failed to reside upon the land for the full
period of five years, in view of his good faith and compliance of the
law for three years, as found by your office,he be allowed to commute
his entry in accordance with the provisions of section 2301 of the
Revised Statutes. This cannot be done in view of the long established
ruling of the Department that the right of commutation depends upon
prior compliance with the homestead law up to date of commutation.
See Samuel H. Vandivoort, 7 L. D., 86; Frank Hewit,

L. D., 566;

Peter Weber, on review, 9 L. D.,1503 Richard L. Williams, 13L.D ., 42.
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The prior decisions of the Department are manifestly correct. The
homestead entry is the basis of the cash entry, and the cash entry
clearly must depend upou it. If the, proof shows that the homestead
law has not been complied with, there can be no right of commutation.
Your office decision is accordingly affirmed.

RAILROAD GRANT-LANDS WITHDRAWN FOR MILITARY RESERVATION.
UNION PACIFIC RY. CO.
The approval of a military reservation, by the Secretary of War, as theretofore
defined by the military authorities, is the legal equivalent of the President's
order to the same effect; and lands so reserved are excepted from the subsequent
operations of a railroad grant on definite location.
The legislative withdrawal following the designation of the general route of the
Union Pacific, was only from "preemption, private entry, and sale," and did not
bar the Executive from the exercise of its, ordinary authority in the matter of
establishing military reservations.

Secretary Hitchcock to the Comnmissioner of the General Land Ofice,
(W. V. D.)
October 24, 1899.
(E. J. H.)

The Union Pacific Railway CompanyhIasappealed to the Department
from your decision, bearing date July 2, 1898,wherein you hold against
said company's right to the odd-numbered sections within the remaining portion of the Fort McPherson military reservation, "a tract four
miles square recently surveyed," and say that the same "will be
appraised and disposed of as government lands under the provisions of
the act of August 23, 1894 (28 Stat., 491)."'
It appears from your said letter that the reservation formerly known
as "Cottonwoo4 Springs" was established Septembert27, 1863,and the
limits thereof (fifteen by twenty miles) were fixed by general order No.
17, issued May 18, 1864, from headquarters at Cottonwood Springs;
Nebraska. Said limits were extended November 29, 1864, to fifteen by

thirty miles, by general order No. 122, headquarters military district of
Omaha.

On February 20,1866, general order No. 19, was issued from

headquarters department of St. Louis, changing the name of said reservation to "Fort McPherson," and the same was' approved by the Secretary of War March 6 1866.
It seems that the limits of the reservatioi were reduced to four miles
square on June 24, 1866,by general order No. 9 from headquarters at
Fort McPherson, and the same approved by the President January 22,
1867. Said limits were again enlarged July 25, and October 11, 1870,
but the reservation, except the part set apart for a national cemetery,
was relinquished January 5, 1887,and the even numbered sections of
that portion outside of the four miles square were appraised and held
subject to disposal. The lands embraced in said reservation are situated within the limits
.

,

-
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of the grant to the Union Pacific Railway Company, opposite to and
coterminous with the third hundred miles of the road west from Omaha.
In your decision you state that~a map of the proposed road from one hundred miles west of Omaha to Salt Lake
was filed June 25,-1865,and a map of the definite location of the third one hundred
miles west of Omaha was filed Mch. 30, 1867, from which date the right of the company attached,

and moreover that as the executive order approving the reduction of
the reservation to four miles square was issued on January 22, 1867,
and the subsequent extensions were not made until 1870,the odd numbered sections in the portion of said reservation outside said four miles
square, being free both at the date of the grant and at the date of
definite location, passed to the company. As to the portion within said
four miles square, you.held thatthe lands having been reserved prior to the definite location, ifact prior to withdrawal on general route, and so remained until long after said definite location,
were clearly excepted and excluded from the grant,

and that the same will be disposed of, as hereinbefore stated, under
the provisions of said act of August 23, 1894.
In your office decision no mention was made of the filing of a map of

definite locatiou by the railroad company on July 23, 1866, but the
attorney of said company in his brief calls attention to the fact that in
a "statement showing land grants made by Congress to aid in the
construction of railroads," etc., published by the Secretary of the
Interior

in 1888, it is shown that two maps of definite location as to

this third hundred miles were filed, one on July 23,1866, and the other on
March 30, 1867,and says in relation thereto that "no reason is stated
for filing more'than one such map."

He further says that-

there having been no change of route as between the two maps, tere would
certainly seem to be no good reason why the rights of the company to the lands in
question should not be hld to have attached as of date of filing the first of said
two maps of definite location, to wit: July 23, 1866.

From an examination of the records and correspondence relating
thereto, it appears that the second map, filed by the company on March
30, 1867,did not show any change of location of the line opposite the
lands in controversy but did show a change of "the line on the western

end, crossing the north fork of the Platte River sometwo or three miles
from the confluence of the north and south forks of said river, instead
of followingup the north bank of the north fork." It also appears that
the company asked that the map filed March 30, 1867,might be " substituted" for, the former one, and that their reason therefor was because
the road had been actually constructed upon the line shown by'this
corrected map.

Secretary Browning in transmitting the same to the Commissionerof
the General Land Officesaid:
This map of the third hundred miles will be substituted for the copy of a map,
bearing same date, now on file in your office, the original of which was filed as the
location of said hundred miles,
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and he farther directed that it be placed on file in said office "as the
basis for the adjustment of the land grant."
It is held by the Department and in the courts that the right of a
company attaches immediately upon filing its map of definite location,
but in the case of Oregon and California R. R. Co. v. Kirkendall (26 L.

iD., 593), it was said thatwhere the limits of the grant have been readjusted under the aended location,
and the changed limits have been recognized by the company and the government,
tie road so cihanged,that the right of the company
it must be held, asto tAeportioaof
attached as of the filing of the amended location."

It was further said in that case, thatin order to separate the lands opposite the unchanged portion of the location of
1871from those opposite the amended location of 1882,it is directed that you establish
a terminal line at the point of divergence, etc.

In the case under consideration the Department can not concur in
your ruling that the right of the road attached on March 30, 1867,but
holds that the company's right attached as to that portion of the road
not changed, upon the filing of the first map on July 23, 1S66.

It will be seen, however, by reference to the foregoing statement, that
on September 27, 1863,a general order was issued by the commanding
general of the department establishing the "CCottonwood Springs " reservation, and that the limits were fixed at fifteen by twenty miles; that
subsequently said limits were extended to fifteen by thirty miles by'
-similar orders, and on February 20, 1866,by general order from headquarters of the department at St. Louis, the name of said reservation
was changed from "Cottonwood Springs " to "Fort McPherson and
that the Secretary of War approved the same on March 6, 1866. This
approval by the Secretary of War was necessarily an approval by
him of the military reservation as theretofore defined by the military
authorities.
In the case of Wilcox v. Jackson, 13 Peters 496, the legality of the
establishment of the Fort Dearborn military reservation at Chicago,
Ill., was involved. It appeared that military orders for the establishment thereof had been approved by the Secretary of War but never
formally by the President of the United States. The court held thatthe President speaks and acts through the heads of the several departments in relation to sbjects which appertain to their respective duties. Both military posts
and Indian affairs, including agencies, belong to the 'War Department; a reservation
of lands made at the request of the Secretary of War for purposes in his department
must be considered as made by the President of the United States.

In the -case of Wolsey v. Chapman, 101 U. S., 755, the court after
quoting the language of the foregoing decision said:
It follows necessarily from the decision in Wilcox v. Jackson that such an order
sent out from the appropriate executive Department in the regular course of business
is the legal equivalent of the President's own order to the same effect.

This doctrine seems to be thoroughly established by the United
States supreme court, decisions and under it the Department is bound
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to hold that this Fort McPherson military reservation was legally
established by the action of the Secretary of War on March 6, 1866.
This being prior to the filing of the first map of definite location of the
road by the railroad company on July 23, 1866,it necessarily follows
that the lands embraced within the limits of said reservation at that
date were excepted from the grant, unless the filing of the map of general route o June 25, 1S65, prevented, or rendered inoperative, such
reservation -as against the grant.
As to the executive authority to reserve lands within the limits of the
withdrawal for said company on general route, after the rnapof said
route had beenfiled, it was held ill the case of Northern Pacific Railroad
Co. v. Martin,

6 L. D., 657, that-

the legislative withdrawal ollowing the designation of the general route of the
Northern Pacific, was only from sale, entry and pre-elaption, and did not debar,
within its limits, the executive from the exercise of its ordinary authority in the
matter of establishing military reservations.

In the case of Northern Pacific Railroad Company (20 L. D., 332), the

same was held as to the establishment of an Indian reservation, and it
was held further thatlands within said limits, so reserved at date of definite location, are excepted from
the operation of the grant, and revert to the public domain on cession thereof by the
Indians.

The legislative withdrawal on general route for the Union Pacific
Railway Company was similar to that of the Northern Pacific, being..
from "pre-emption, private entry and sale."
Your decision as to the disposal of the lands within the remaining
portion of the Fort McPherson military reservation, the same being a
tract four miles square, under the said act of August 23, 1894,is therefore affirmed, ad the papers in the case are herewith returned.

RAILROAD GRANT-SETTLEMENT CLAIMS-INDEMNITY SELECTION.
Ross v. HASTINGS

D DAKOTA RY..Co.

A purchaser of the possessory claim and improvements of a settler upon land at the
date of indemnity selection thereof, does not, by such purchase, strengthen the
position resulting from his own settlement upon the laud at a date subsequent
to the selection.,
If the tracts specified as the basis for a selection are actually lost to the grant there
is no objection to the inclusion of them all in a single loss.
The proviso to section 1, act of July 4, 1866, excepting from the grant made by
said act, "all lands heretofore reserved. . . . for the purpose of aiding in any
object of internal improvement etc." was not intended to limit or restrict the
indemnity grant specifically provided for in said act.

Secretary Hitchcock to the Commissiovder of the General Land Office,
(W.V. D.)
October24, 1899.
(F. W. C.)

- An. appeal has been filed on behalf of George E. Ross, from your
office decision of July 11, 1898, rejecting his homestead application pre-
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N., R. 40 W., Marshall land district, Minnesota, for conflict with the
selection made of such land by the Hastings and Dakota, Railway
Company.

This tract is within the indemnity limits of the grant made by the
act of July 4, 1866(14 Stat., 87), to aid in the construction of what was
afterward known as the Hastings and Dakota Railway, and selection
was made of this tract, as indemnity on, account of said grant, il the
list filed in the local office October 29, 1891.

In support of his homestead application, presented on August 13,
1894,Ross alleges that he established residence upon the land in the
fall of 1892; that he bought the improvements then upon the land from
one Edward Layland, who had settled thereon in June, 1891, and who
was alleged to have been in possession of the land on October 29, 1891,
the date of the filing of the list of selections, including this tract.
It appears that the company was given notice of Ross's application
and the showing filed in support thereof, and it protested against the
allowance of his application and asked for a hearing; no hearing has
been held however.
Your office decision holds that as Ross does not claim to have been an
actual settler on the land at the date of selection his subsequent settlement and improvement " could not give him a claim to the land superior
to that of the company," and therefore reject his application, from
which action he has appealed to this Department.
In the case of Dunnigan v. Northern Pacific Railroad Company (27

L. D., 467), it was held that a purchaser of the possessory claim and
improvements of a settler upon land at the date of the filing of
a railroad indemnity list of selections does not by such purchase
strengthen the position resulting from his own settlement upon the
land at a date subsequent to the railroad selection. It follows that as
Ross settled pon the land subsequently to the filing of the railroad
list of selections any claim under such settlement is subject to the right
of the company under its selection. In his appeal, however, he urges
that the selection list of OctDber 29,1891, is defective (1st) because no
specific loss was designated as a basis for the selection of the particular

tract here in question. It is not alleged that the lands specified as a
basis for the selection in question were not actually lost to the grant.
so that the contention made on this point is identical with that raised
and considered by this Department in the case of said company against
Grinden (27 L. D., 427), wherein it was said thatThe motion does not question that the several tracts set forth in the last column
were actually lost to the grant. If they were all lost, and are otherwise a proper
basis, there is really no good ground to be urged against the inclusion of them all,
being in one section, in a single loss.

It is Ihrther urged as against said selection listThat the basis selected in support of the selection attempted October 29, 1891, is
wholly and absolutely without merit for the reason that Congress did not grant,'and
did not intend to grant, any right, title, or interest o or in the land in lien of which
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the land here in controversy is claimed as indemnity; but that said tract was intentionally excluded from the operations of the Hastings and Dakota Railway grant
by the express language of the granting act of July 4, 1866 (14 Stat., 87).

The tracts alleged as a basis for the selection in question are said to
have been lost to the Hastings and Dakota grant because included in
the prior grant made to aid in the construction of what was afterward
known as the St. Paul, Minneapolis and Manitoba Railway, main line.
The grant of July 4, 1866, under which selection was made of the

land in question, contains the following proviso to the first, being the
granting section of that act, namely:
Andprovidedfwerther,That any and alllands heretofore reservedto the United States
by any act of Congress, or in any other manner by competent authority, for the
purpose of aiding in any object of internal improvement, or other purpose whatever, be, and the same are hereby, reserved and excepted from the operations of this
act, except as far as it may be found necessary to locate the route of said road
through such reserved lands, in which case the right of way shall be granted,
provided the United States has yet in possession the title thereto.

The effect of the appellant's contention is that the above proviso not
only excludes from the grant the lands covered by the proviso, but
that no indemnity is allowable therefor.
In the case of United States v. Missouri, etc., Railway (141 U. S.,

358, 366), the court had under consideration the act of July 26, 1866,
making a grant to the State of Kansas for the use and benefit of the
Union Pacific Railroad Company, southern branch, in which is found
a reservation clause practically identical with that above quoted. In
referring to said clause it was stated by the court thatA reservation clause, such as the one in the act of 1866 first appeared in the act
of Congress of September 20, 1850, granting lands to the State of Illinois in aid of
the construction of what is now the Illinois Central Railroad. 4 Land Decisions,
575. Congress, by an act passed March 2, 1827,had made a similar grant in aid of
the construction of the Illinois and Michigan. Canal, with a reservation of each
alternate section to the United States. In order that the canal might have the full
benefit of the lands covered by the grant of 1827,the following clause was inserted
in the act of 1850: 'IAnd provided further, That any and all lands reserved to the
United States by the act entitled "An act to grant a quantity of land to the State
of Illinois for the purpose of aiding in opening a canal to connect the waters of the
Illinois River with those of Lake Michigan," approved March 2, 1827,be, and the
same are hereby, reserved to the United States from the operations of this act.' 9
Stat. 466,c.61; Cong. Globe, vol.21, p.900. The policy indicated by this reservation
was pursued in all subsequent acts granting lands to aid in the construction of railroads; the only difference between the reservation clause in the act of 1850, and
those inserted in subsequent acts, being that the former was special in its application to a particular previous grant, while each one of the latter class was general
in its application to prior grants of every kind. The manifest object of the general
proviso was to exclude from the particular grant all lands previously reserved to the
United States for any specific obj ect whatever, and, thereby, enable the government
to accomplish those objects without confusion or conflict in the administration of
the public domain, and thus keep faith with those to or for whose benefit prior
grants were made. Dubuque and Pacific Railroad v. Litchfield, 23 How.66; Wolcott
v. Des Moines Co., 5 Wall. 681, 687; Homestead Co. v. Valley Railroad Co., 17 Wall. 153;
Wolsey v. Chapman, 101 U. S., 755; Litchfield v. Webster County, 101 U. S., 773;
Dubuque, etc., Railroad v. Des Moines Valley Railroad Co., 109 U. S., 329; Kansas
Pacific Railway v. Dunmey er; 113 U. S., 629; Bullard v. Des Moines, etc., Railroad,
122 U. S., 167, 176; Hastings and Dakota Railroad v. Whitney, 132 U. S., 357.
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The grant made by the act of July 4, 1866, sulpra, to aid in the con-

struction of the Hastings and Dakota Railroad, is as follows:
Every alternate section of land designated by odd numbers to the amount of five
alternate sections per mile on each side of said road; but in ease it shall appear that
the United States have, when the lines or route of said roads are Iefinitely located,
sold any section, or part hereof, granted as aforesaid, or that the right of preemption or homestead settlement has attached to the same, or that the same has
been reserved by the United States for any purpose whatever, then it shall be the
duty of the Secretary of the Interior to cause to be selected, for the purposes aforesaid, from the public lands of the United States nearest. to the tiers of sections
above specified, so much laud in alternate sections or parts of sections, designated
by odd numbers, as shall be equal to such lands as the United States have sold,
reserved, or otherwise appropriated, or to which the right of homestead settlement
or pre-emption has attached as aforesaid, which lands, thus indicated by odd num
hers and sections, by the direction of the Secretary of the Interior shall be held by
said State of Minnesota for the purposes and uses aforesaid.

It will be seen that by the terms of the grant, indemnity is allowable
to such an amountas shall be equal to such lands as the United States have sold, reserved, or otherwise
appropriated, or to which the right of homestead settlement or pre-emption has
attached as aforesaid.

After thus specifically granting indemnity in amount equal to the
land that had been reserved or otherwise appropriated within the limits
of the grant, it clearly could not have been intended by the proviso
above quoted-the purpose of which was, as found by the supreme
court, merely to exclude from the grantall lands previously reserved to the United States for any specific object whatever,
and, thereby, enable the government to accomplish those objects without confusion
or conflict in the administration of the public domain, and thus keep faith with
those to or for whose benefit prior grants were made,

to limit or restrict the indemnity grant, and it never has been so construed either with relation to this or any other grant although a. similar provision is found in nearly all of the railroad land grants.
The objections raised to the sufficiencyof the indemnity selection by
the Hastings and Dakota Railway Company, covering the land in
question, are overruled and your office decision rejecting the applicacation by Ross is afflrmed.
HOMESTEAD ENTnY-MARRIED

WOMAN.

HEATH V. HALLINAN.
A married woman is not a qualified applicant for the right of homestead entry.

Secretary Hlitchcock to the omMissioner of the General, Land Office,
(W. V. D.)
October 2a, 1899..
(J. L. Mc.)
Thomas Hallinan, on March 4, 1897, made homestead entry for the
NE.
of the NE. and lots 1, 2, and 3, of Sec. 9, T. 9 S., R. 38 E.,

Blackfoot land district, Idaho.
The land had on that day been opened to entry-the township plat
of survey having been filed in the local officeFebruary 2, 1897.
On March 3.0, 1897, Elizabeth

John Heath applied to make home4 and lot 1 of Sec. 9, and the W.

stead entry for the NE. i of the NE.
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of See. 10,- T. 9 S., E;. 38 E.. Said application was

dejected as to the NE. i of the NE. 4 and lot I of said Sec. 9, because
of Hallinan's prior entry, She appealed to your office, alleging in an
affidavit filed in support of said appeal that she settled upon the land
in controversy in 1893,three years prior to any settlement by allinan,
and had expended five hundred dollars in improving the same. Your
office ordered a hearing, which was had December 17, 1897. As'the
result thereof, your office sustained the action of the local officers in
rejecting Mrs. Heath's application. She has appealed to the Department.
The testimony taken at the hearing showed that her formterhusband,
Charles John, went upon the land in 1889or 1891; that she went upon
the land at that time, but was absent for a large portion of the time for
two or three years thereafter; that in 1892Mr. John deserted her and
abandoned the land; that iii 1893 she established her permanent residence upon the land, and about the same time obtained a divorce; that
on September 29, 1896,she was married to George Heath that, with
the assistance of her children and her present husband, she has continued to improve the tract in Controversy, the improvements at the
date of her application to enter being valued at between five and six
hundred dollars; that she and her present husband, Heath, were resid
ing on the land'on March 4, 1897,when it became subject to entry.
The appellant contends:
That under the law of May 14, 1880,the date of entry must relate back to the date
of settlement; and as the plaintiffsettled on the land in controversy i 1893, when
asa deserted Wife she had a right to make such settlement, she is entitled to-the
fruits of that settlement; and her remarriage before her act of settlement could be
perfected, by reason of the land being unsurveyed and not subject to entry until
after her remarriage; did not alter her right acquired by her settlement.

Whatever rights Mrs. Heath might otherwise have had under the
homestead law she lost upon her marriage (Ra'hel McKee, 2 L.D., 112;

Martha 0. Murray, ibid.). The appellant cites authority to the effect
that after a sole woman or a deserted wife has made entry, her marriage
will not invalidate such entry. The citations are not in point, inasmuch
as in the present case there had been no entry nor application to enter
by the appellant prior to her marriage. A person seeking to make entry
must at the time of the application be a qualified entryman.
The decision of your officerejecting Mrs.fleath's application is therefore affirmed.
RAILROAD GRANT-LANDS EXCEPTED-PRE-EMPTION FILING.
OREGON AND CALIFORNIA R. R. CO.
An unexpired pre-emption filing existing of record at the date of the passage of the
act of July 25, 1866,is a subsisting claim that excepts the land covered thereby
from the operation of the grant made by said act.

SecretarytHitchcock to the Comnkissioner,of te
(W. V. D.)

October 25, 1899.

General Land Office,
(F. W. C.)

An appeal has been filed on behalf'of the Oregon and California
Railroad Company from your office decision of June 24, 1899, holding
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its listing of the NW. 2 of Sec. 5, T. 27 S., R. Z W.,

Roseberg land- district, Oregon, for the reason, as held in your office
- decision, that said tract was excepted from the grant made by the act
of July 25, 1866 (14 Stat., 239),under which appellant lays claim to the
land, because at the (late of the passage of said act making the grant
this land was embraced in the uncanceled pre-emption filing of John W.
Dixon, made March 6, 1857.
This land being of the class known as

unoffered

said filing was a

subsisting claim t the date of the passage of the act making the
grant, and the tract covered thereby was not public land at that date
within the meaning of said grant and therefore did not pass there(Bardon v. Northern Pacific R. R. Co., 145 U. S., 535; Northern
Pacific R. R. Co. v. Smalley, 15 L. D., 36.)'
under.

In the appeal it is urged that the decision in the ease of. Bardon v.
Northern Pacific R. R. Co., supra, is not controlling in this case, because
in'that case the land was covered by a completed entry, the preemptor
having made proof and payment on account of his preemption filing
prior to the date of the passage of the act making the grant.
While it is a fact that the record showed an entry of the land involved
in that case, yet it can not be said the decision of the court was controlled by that fact, for i the later case of Northern Pacific R. R. Co. v.
De Lacey, 174 U. S., 622, referring to the preemption- filing of Flett

whereon no entry had been made, the court used the following language:
At the time of the adoption of the resolution of 1870 there had been filed, April
9, 1869, in the local land office the statement of John Flett, declaring his intention
to prchase the lands in dispute under the laws of the United States authorizing
the preemption of unoffered lands, and that entry being unforfeited and uncancelled,
operated to except the lands from that grant.

Your ofEfe decision is accordingly affirmed.

RAILROAD GRANT-MINERAL LANDS-INDEMNITY.
TIJLARE OIL AND MINING CO. V. SOUTHERN PACIFIC R. R. Co.
Lands chiefly valuable for their deposits of asphaltum are not subject to selection
as indemnity nder a railroad grant from which mineral lands are specifically
excepted. -

Secretary Hitccock to the Conmissioner of the
(W. V. D.)

October 26, 1899.

eneral Land Office,
-

(F. C. D.)

The. Southern Pacific Railroad Company has appealed from the
decision of your office of July 1, 1898,-sustaining the protest of the
Tulare Oil andi Mining Company against the selection list, No. 48, of

the said railroad compaiy as to the SE.
and SE. 4 of See. 21; and the SE.

of See. 19; the 13.i of SW.

of Sec. 29, T. 30 S., R. 22 E., M. T.

M., Visalia, California, land district, on the ground that the said lands
are more valuable for mineral than agricultural purposes.

270

)ECISIONS RELATING TO THE PUBLIC LANDS.

Your office, on November 21, 1895, ordered a hearing to determine

the character of the following described lands, embraced in the Southern Pacific Railroad Company's indemnity list, No. 48, upon the protest
filed by the said Tulare Oil and Mining Company alleging the same to
contain valuable deposits of asphaltum, oil and- gypsum, and that they
are owners of mining locations thereon. The said land is all in township 30 S., R, 22 E., A. D. M. Visalia, California, land district, and is
more particularly described as follows: the S. OR(fractional) of Sec. 19;

theE. iof SW. 1, theSE. land the N. i of Sec. 21; the NW. of NW. 1£
the E.

t

of NW. , and the E.

A of

Sec. 27; and the SE.

of Sec. 29, of

said township and range.
Pursuant to your officeorder, a hearing was had at the local office,
on March 24, 1896, with both parties present and testimony was duly
submitted.
The protestant introduced no testimony as to the N. i of NE. J, and
NW.4- of Sec. 21, the NW.Iof NW. , E. ~of NW. and E. of Sec.
27, but withdrew their protest as to the same.
The railroad company submitted testimony to the effectthat the said
lands, as to which the protest was withdrawn, were agricultural and
not mineral.
Upon considering the case, the local office recommended that. the
selection of the railroad company be canceled as o the SE.

of Sec.

19; E. of SW. and SE. 1 of Sec. 21; and the SE. of Sec. 29; and
that the protest of the Tulare Oil and Mining Company be dismissed
as to the N. Wof Sec. 21; SW. 4 of See. 19; N. of NW. 1, SE.
of
NW.

and E.

-

of Sec. 27, all of the said township 30 S., range 22 E.,

M. D. M.

On appeal, your office affirmed the action of the local office. The

railroad company has appealed from your said decision; but the Tulare
Oil and Mining Company has not appealed from that part of your
decision which dismisses its protest as to the lands above described.
Since the case has been under consideration by the Department, on
September 25, 1899, your office transmitted a motion for rehearing, filed
in the local office by the Tulare Oil and Mining Company, on September 15, 1899, and that motion will be disposed of beforeproceedingfur-

ther in the case.
Said motion alleges newly discovered evidence and asks that a rehearing be granted as to the N. N of Sec. 21; the SW. of Sec. 19; the N.
of NW. 1, SE. of NW. and E. of Sec. 27, T. 30 S. R. 22 E., M.

D. M., which lands are the same lands held to be uon-mineral by your
office decision (from which decision the protestants failed to appeal), and
all of these lands, except the SW. 4 of Sec. 19 and S. i of NE. " of See.

21, are the same lands as to which the protestant withdrew its protest.
Without discussing the question whether or not a rehearing could
properly be granted the protestant as to those lands against which its
protest was withdrawn, it is sufficient to say, in disposing of the said
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motion for rehearing, that. the development relied on as. the basis of
said motion is not on the lands embraced in the said motion, but only
on lands adjoining and i

the vicinity thereof.

The motion is accord-

ingly denied.
While it is alleged by the protestant that the lands which are the
subject of this appeal contain and are chiefly valuable for their deposits
of asphaltum,- petroleum oil, gypsum, and kaolin, the testimony is
directed more particularly toward the discovery and production of
asplialtum and petroleum oil.
This Department

in the case of Union Oil Company (25 L. D., 351,)

held that lands chiefly valuable on account of the petroleum deposits
contained therein are only subject to entry under the mining laws and
not subject to selection as indemnity under a railroad grant wherein
"mineral lands" are excepted from the operation of the grant, and
asphalt or asphaltum has for a very long period been. recognized as a
mineral deposit by this Department, and clearly comes within the doetrine announced by the Department in Pacific Coast Marble Co. v.
Northern Pacific R. R. Co. (25 L. D., 233) thatWhatever is recognized as a mineral by the standard authorities, whether of
metallic or other substances, when found in the public lands, in quantity and quality
sufficient to render the land more valuable on account thereof than for agricultural
purposes, must be treated as coming within the purview of the mining laws.

Accordingly, it must be held that lands chiefly valuable
their
efor
deposits of asphaltum are not subject to selection as indemnity under
a railroad grant wherein mineral lands are excepted.
The question as to the character of the lands in controversy herein
will now be considered.

Upon examination of the field notes of the surveys of these lands, on
file in your office, it appears that deputy surveyor John Reed, who surveyed the parts of the township involved herein~ except Sec. 21, in
July, 1874,says, in the general description of the-land surveyed (see
California Field Notes, G. L. O., Vol. SO,page 573):
The part of the township which has been surveyed lies at the edge of the Tulare
Plains and is noted for containing a number of sulphur and petroleum oil springs.
In the NE. corner of section 29 is a large spring of petroleum; the oil of which in a
hardened state has covered the surface of the ground to the extent of four or five
acres, and to the depth of several feet. In sections 20 and 28 there are other springs
of a similar character though smaller. The part of the township surveyed is valuable for nothing except the above mentioned springs.

Deputy Surveyor Howard B. Carpenter, who, in May, 1893,surveyed
the lands in dispute, says, in his general description of the same (Vol.
2, pp. 300 and 383, California Field Notes, G. L. 0.), thatthe land embraced in the portion of the township surveyed by me is rolling hills,
with small valleys between them covered generally with grass and scattered sage
brush. There are extensive beds of asphaltum and bituminous sand stone in sees.
19, 20, 28 and 29. There is one oil well in Sec. 29 and another being sunk in the
same section. There are many mineral locations in these sections.
The
Southern Pacific R. R. Co. have recently built a branch line from Bakersfield to the
asphaltum beds, and have their terminus at Asphalto, in section 20.
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These returns of the surveyors constitute a " mineral return" of the
lands in controversy, except those in Sec. 21, which are not included in
the mineral return, and while the surveyor's return as to the character
of land constitutes but a small element of consideration when the ques-

tion as to the true character of the land is at issue (Aspen Consolidated
Mining Co. v. Williams, 27 L. D., 1), yet it is sufficient to cast the burden of proof. (Magruder v. Oregon and California R. R. Co., 28 L. D.,

174.)

ence as the lands, the subject of this controversy, except those

in Sec. 21, are returned as mineral, the burden of proof is upon the
railroad company, and upon a careful examination of all the evidence
in the case, it is very clear-that the railroad company has failed to suc-

cessfully sustain this burden as-to those lands embraced in the mineral
return and held both by the local office and your office to be more val-

uable for mineral than agricultural purposes, to wit: the SE. I of Sec.
19, and SE. i of Sec. 29, T. 30 S., R. 22 E., M. D. M., and no sufficient
reasons appearing for disturTbing your office decision as to those lands,
the same is hereby affirmed.

As to the lands situate in section 21, it appears that they were not
returned as mineral lands in the surveys ade thereof, hence the
burden of proof in establishing the character of the lands situate in
said section 21 and held to be mineral lands, to wit, the E.

of SW. 1

and the SE. , is upon the mineral claimants, and upon a careful examination of the evidence submitted herein relative to said lands it is
shown, as to their agricultural character, that while they are not suitable for raising agricultural crops thereon, yet they heave some value as

sheep grazing lands; and as to their value for mineral purposes it
appears from the testimony of the mineral claimants themselves that
no mineral of any quantity or value has been found on said lands.
Some few pieces of asphaltum were found, but the principal result of

what little prospecting and developing have been done is the finding
of " indications " of mineral, and it can not be said that the indications
found on these lands i section 21, of oil and asphaltum, demonstrate

that there is a permanent deposit of those minerals which will pay to
work. Accordingly, it must be held that the evidence herein fails to
show that the said lands, to wit, the E. of SW. and the SE. I of said
section 21, are more valuable for mineral than agricultural

purposes,

and your officedecision is therefore hereby reversed as to the same.
As to the lands embraced i the withdrawal of the protest of the
protestants, and held to be non-mineral by the local office and your
office, to wit, the N. of NE. 4 and NW. i of Sec. 21; the NW. of
NW. ,E..jofNW.-Iandthe
E.IofSec.27,
T. 30 ., 11.22 E., M.D.M.,

no evidence was introduced relative thereto by the protestants, .and,
the evidence submitted bythe Southern Pacific Railroad Companyseems
to warrant the conclusion that the. lands have more value for agricaltural or grazing than for mineral purposes. Therefore your office
decision is affirmed as to those lands.
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As to the SW. I of Sec. 19 and the S. of NE. 4 of Sec. 21, of said
T. 30 S., R. 22 E,., which were held to be non-mineral, together with the

lands as to which the protest was withdrawn, both by the local office
and your office,upon a careful examination of the evidence a reversal
of the concurring decisions below does not appear clearly warranted,
therefore the decision of your office relative thereto is affirmed,
The protest of the Tulare Oil and Mining Company will be dismissed
as to the N. I, the E. i of SW. 4 and SE. J-of Sec. 21; the SW. -of
Sec. 19; the N. of NW. - SE. 4of NW. J and the E. of Sec. 27, all
of T. 30 S., R. 22 E., M. D. M.

The Southern Pacific Railroad Company's selection list, as to the
SE;. of Sec. 19 and the SE. I of See. 29, T. 30 S., R. 22 E., M. D. M.,
will be canceled.

The decision of your officeis modified in accordance herewith.
SOLDIER'S ADDITIONAL IOMESTEAD-ASSIGNMENT.

D. E. TALBOT.
The Department will not undertake to determine rights claimed under an alleged
assignment of a soldier's additional homestead privilege, in the absence of an
application for the exercise of said privilege.

Secretary Hitchcock to the Commissioner of the General Land Office,
(W. V. D.)

October 30, 1899.

(C. J. W.)

On June 27, 1898, D. H. Talbot of Sioux City, Iowa, informed your

office by letter of that date, that he had become the purchaser of the
soldiers' additional homestead right under section 2306, Revised
Statutes, of William Haughawont of Webb City, Missouri, said right
being additional to his original homestead entry for the S. J SW. 1,
Sec. 12, T. 24 N., R. 7 W., 5th p in.; for eighty acres, made at La

Crosse, Wisconsin, in September or October, 1863. The purpose of the
letter, it was stated, was to request your office to notify the writer,
should any one claim the right of purchase of said, entry, in order that
a hearing might be had to determine the proper owner of such right.
On July 12, 1898, your office, in response to said letter, stated inter

alia-.

In reply I have to state that this office must refuse to accept notice of the assignment of the additional right until there is filed in the local office having jurisdiction
over the tract applied for, evidence of the assignment of the right and a formnal
application for the tract desired.

On July 22, 1898, Talbot, replying to your letter of June 27, 1898,
stated in sbstance that he desired formally to appeal from that part
of your letter in which you declined to accept notice of assignment,
except in the way indicated, and he expressed a desire to file an argument and cite-authorities.

2967-voL29-18
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On August 4, 1898, your office replied to said letter of July 22, 1898,

indicating the manner in which under the rules of practice appeal
could be taken.

On August 23, t898, Talbot, replying to your letter of August 4,1898,
asked for additional time within which to prepare his appeal and argument, and requested that the appeal and argument should apply also
to certain other cases in which he claimed to be the purchaser of similar
rights.
On September 16,1898,your office,in response, informed Talbot that
each ease would require a separate appeal, and allowed thirty days
from date of said letter within which to file appeals. Efe appealed in
the case of his purchase from Haughawont, and exception is taken to
the refusal of your office to accept notice of the assignment of the
additional right, until there is filed in the local office having jurisdiction over the tract applied for, evidence of the assignment of the right
and a formal application for the tract desired. -The contention of the
appellant is that this rule, or regulation of the Department, tends to
diminish the value of the additional right granted the soldier under
section 2306, Revised Statutes, and is in the nature of a restriction
upon the right which is contrary to the spirit and meaning of said section. Without admitting the soundness of this contention, it is to be
observed that in the case under consideration it is presented and urged
by the purchaser of the soldier's additional right and not by the soldier
himself, whose interest in the right has ceased. Such a purchaser certainly has no right to complain, so long as he is left free to prove his
purchase and exercise the right under the regulations in force at the
time of his purchase. Prior to the decision of the supreme court of
the United States in the case of Webster v. Luther (163U. S., 331),the
Department had held the additional right granted by section 2306,
Revised Statutes, to be a personal one, not transferable, and to be
exercised only by a donee. The supreme court, however, in the case
cited held the right to be transferable, and assigiable, and recognized
it as having the qualities of a property right, which the donee might
dispose of as he saw proper.
Thereafter, departmental rulings and regulations in reference to the
right in question were as nearly as possible made to conform to this
ruling.

Prior to this decision, to wit, on February 13,.1883 (1 L. D.,

654), the practice of certifying the additional right, was discontinued.
After the decision of the supreme court hereinbefore referred to, in the
case of Elijah Putman (23 L. D., 152),the propriety of returning to the
rule of certifying the additional homestead right was considered. It
was therein held in reference to said right:
The soldier may obtain this right for himself, or sell it to another; it is not necessary to the exercise of either privilege, that the right be certified; no statute requires
it, and good administration forbids it.

It will thus be seen that in every case where the soldier or sailor is
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entitled to the additional homestead right, the Department is committed
to the doctrine that he may at his option exercise the right himself or
sell it to another.
In the recent case of Ricard L. Powel (28 L. D., 216), it was held in
substance that burdensome requirements of proof of the right to locate
by assignment, should not be made, but it was further saidThe Department is urged by the appellant in this case to establish a general rule
that shall hereafter govern the proof of assignment of soldiers' additional homestead
rights, but it is not believed that such rule would serve any good purpose.

The soldiers' additional homestead right is absolute, and exists by
operation of law, as does the power to transfer or assign the right, and is
not dependent upon departmental action for its validity. It may well be
doubted if the Department has any jurisdiction to take action affecting
such right, except in connection with an application to exercise the right
by the soldier or his assignee, by its location upon the public land. The
suggested change in the regulations contemplates the final adjudication
of the right, in advance of any application to have it attach to specific
land. Until such application is made the Department can not supervise the exercise of the right, and the United States is no proper party
to a case which involves no more than the power of. the soldier to sell

or transfer his right, this power being recognized by the law itself.
Your officetherefore properly declined to accept notice of a transaction
to which the United States was not a party and your office decision is
therefore affirmed.
HOMESTEAD ENTRY-MINOR CHILDREN-SECTION 2292, R. S.
HENSLEY v. BUTFORD'S HEIRS.
On the death of .a homesteader, who leaves minor children, and the death of the
wife, the right to the land vests in said minors under section 2292,R. S., and
can not be defeated by a subsequent contest on the ground that the entryman
failed to comply with the law in the matter of residence.

Secretary Hitchcock to the CoWmissioner of the General
October 30, 1899.

(W. V. D.)

-

Land f ice,
(C. W. P.)

On March 9, 1892, Henry Buford made homestead entry, No. 3232, of

the SE. I of See. 7, T. 12 N., R. 5 E., Oklahoma land district, Oklahoma
Territory.

On March 28, 1899, Farris Hensley filed an affidavit of con-

test against said entry, charging that the entryman in his lifetime never
established or maintained a bona fide residence on the land, and that
no one has lived thereon since the entryman's death, which occurred
prior to October, 1893; that the entryman's leave of absence was
fraudulently obtained, and his heirs are taking advantage of the fraud
and failure of the entryman. On April 21, 1897, the contestant filed
an amended affidavit of contest, in which it is stated that the entryman died on August 12, 1893, and his widow on August 21, 1893, leav-

ing as heirs Thomas, Laura, Effie, and Violet Buford, all minors,, and
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that on October10,1893,David N. Nelson was appointed legal guardian
of said minor heirs, and making, substantially, the same allegations
against the entry as were made in the original affidavit of contest.

A hearing was had, and upon the testimony adduced the local officers
found in favor of Buford's heirs and recommended that the contest be
dismissed. On appeal your office held that, while the facts warranted
the conclusion that Buford made his entry in good faith and that it was
his intention to make the land his home, and that if he had not been
taken ill he would have done so, yet it appeared that he never in his

lifetime established a residence on the land, and that while the heirs
have not been in default as to cultivation and improvement, they have
not as to residence cured the entryman~s default by residing on the
land, and reversed the decision of the local officers.
Buford's heirs appeal to the Department.
It may be admitted that Buford never established residence upon the
land, but such default, had he lived, might have been cured by him, or
it might have been cured by his wife, had she lived longer, but she
died a few days after the death of her husband. There had been no
forfeiture of the entry prior to the death of both parents, and the contest was not instituted until more, than two years after their death,
when the -right to the land had vested in their infant children, and, in
my judgment, these minor children were not required to do anything
towards curing the default, if any existed. The fact of their being
infant children and the death of their parents was all that was required
to establish their right to.the land and to a patent.
The supreme court, in the case of Bernier v. Bernier, 147 U. ., 242,
247, in construing sections 2291 and 2292of the Revised Statutes, said:
The object of the sections in question was . . . . to provide the method of completthe homestead claim and obtaining a patent therefor, and not to establish a line
of descent or rules of distribution of the deceased entryman's estate. They point
out the conditions on which the homestead claim may be perfected and a patent
obtained; and these conditions differ with the different positions in which the family of the deceased entryman is left up'on his death. If there are adults as well as
minor heirs, the conditions under which such claim will be perfected and patent
issued are different from the conditions required where there are only minor heirs
and both parents are deceased. In the one case the proof is to extend to that of residence upon the property, or its cultivation for the term of five years, and show that
no part of the land has been alienated except in the instances specified, and the
applicant's citizenship and loyalty to the government of the United States; but in
the other ease, where there are no adult heirs and only minor heirs, and both parents
are deceased, the requirements exacted in the first ease are omitted, and a sale of
the land within two years after the death of the surviving parent is authorized for
the benefit of the infants. 'The-fact of their being infant children and the death of
their parents is all that is required to establish their right and title to the premises
and to a patent.
Section 2292 was, in our judgment, only intended to give to infant children the
benefit of the homestead entry and to relieve them, because of their infancy, from
the necessity of proving the conditions required when there are only adults, or adults
and minors, mentioned in the previous section, and to allow a sale the land within
a prescribed period for their benefit.
iDg
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Hensley's contest should be dismissed, and a patent issued to the
minor heirs of the entryman.
Your office decision is accordingly reversed.

INDIAN HOMESTEAD-ACT OF JTLY 4, 184.
DELORBIE V. CORDuAU.
The word "located," as used in the act of July 4, 1884, is employed in the sense of
settlement, and refers to a settler who is living on the land.

ISecretary ifitechock to the Commissioner of the General Land Office,
(W. V. D.)
October 30, 1889.
(C. J. G-.)
April 13, 1897, Prospere Cordeau made homestead entry No. 8784, for
the SE. of Sec. 21, T. 161 N., R. 71 W., Devils Lake, North Dakota,

land district.
May 29, 1897, Frank Delorme filed affidavit of contest against said

entry, alleging:
That the said Prospere Cordeau has made no improvements upon said land of any
kind whatever, and that said land is improved and cultivated and has been improved
and cultivated by deponent as an American Indian of the Turtle lountain Chippewa tribe for a period of nine years; that deponent claims said land as an American Indian, and desires to file an Indian homestead thereon; that deponent has on
said land the following improvements, to wit, twenty-two acres under cultivation,
which I have sown to wheat, furnished by the government, for the past seven years,
forty acres in hay land, which I have cut for same length of time. I built a log
house twelve feet square, about eight years ago, which was stolen off the land. I
am now living in a tent on the land with my family.

A hearing was duly had, at which both parties appeared, and upon
the evidence submitted thereat the local officers rendered decision in
favor of Delorme, on the ground that he has been in possession of the
land in question under color of right for several years, thinking his title
to be good. From this decision Cordeau appealed to your offlce.
August 22, 1898, your office reversed the decision of the local officers,

finding that
the plaintiff has not and never has been an inhabitant of said land, and his possession, occupation, and use of the same at the time of and prior to said entry, were not
such as to entitle him to the benefits of the act of July 4, 1884(23 Stat., 96).

Delorme has appealed to the Department.
The record in this case discloses, among other things, that the plaintiff is a Chippewa Indian of the Turtle Mountain tribe and is borne on
the rolls of the agency as such. He lives, or did live until after this
contest was initiated, with his wife and two children on the Turtle
Mountain Indian reservation four or five miles from the land in contro-

versy. He owns a house there in which he has lived for two years,
prior-to which time he lived with his father on said-reservation. He has
claimed the land in controversy for eight or nine years and has culti-
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vated about eleven acres every year that he " could get seed from the
agency to sow it." He cut about forty loads of hay on the land each
year. He had no crop there in 1896 but in 1897 after Cordeau's entry
he sowed ten bushels of wheat and started to build a log cabin, which
was not completed at the date of the hearing. When he did work on
this land he went to his home on the reservation each night. He testifies that he was going to move on said land in the spring of 1897, "if

the place had not been jumped," and that "I never filed upon this land
because I was told we would have a big reserve and this land would
be inside of it." He does not claim.to have resided upon the land until
after the date of Cordeau's entry, and at time of hearing was living
thereon in a tent.
The defendant testifies that when he made his entry he was not
aware that there were any improvements on the land embraced therein,
that there were about eleven acres of plowing which were covered with

"wild grass and foul weeds," and that there was no building on the
land. About two weeks prior to the hearing he broke five or six acres
of said laud and has thereon a frame shanty twelve feet square. He
sleeps on the land and boards with his father on an adjacent tract.
It is provided by the act of July 4, 1884,spra, under which the
plaintiff applies to make an Indian homestead:
That such Indians as may now be located on public lands, or as may under the
direction of the Secretary of the Interior, orotherwise, hereafter so locate may avail
themselves of the provisions of the homestead laws as fully and to the smle extent
as may now be done by citizens of the United States.

From what is set forth herein it is obvious that plaintiff has not shown
himself entitled to make entry under the provisions of this act. He
does not claim to have been

located" on the land prior to defendant's

entry but merely alleges cultivation and iprovement of a small portion thereof for the past eight or nine years. The word "located" as
used in the act of July 4,1884, is evidently used in the sense or settlement. Therefore, in order to avail himself of " the provisions of the
homestead laws," under said act, and to defeat Cordeau's entry, it was
necessary that Delorne should have been "located" on the land in
controversy when said entry wasfmade; which means, in other words,
that he must have been a settler living on said land at that time. Not
being so located your officeproperly dismissed Delorme's contest and
held Cordeau's entry intact.
As six months had not elapsed since the date of defendant's entry
he was not yet subject to the charge of non-compliance with the law in
the matter of improvements, as made in plaintiff's affidavit of contest.
Your office decision is hereby affirmed.
MORGANET AL.

v.

ANTLERS PARK-REGENT
MINING CO.

Motion for review of departmental

CONSOLIDATED

decision of August 21, 1899, 29

L. D., 114, denied by Secretary Hitchcock, October 30, 1899.,
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IHOMESTEAD ENTRY-:CIN-ING CLAIM-APPLICATION.
ELDA MINING AND MILLING CO.
A mineral application should not be allowed for land embraced within a prior Subsisting homestead entry..

1Secretary ilitcheock to the Commissioner of the General
(W. V. D.)
October 30, 1899.

and Office,
(H. G.)

On June 13, 1896, stella Gertrude Flint (now Estella Gertrude
Johnson) made homestead entry for lots 13 and 14 of See. 4, and lots
28,29 and 41 of Sec. 5, T.15 S., R. 69 W., in the Pueblo, Colorado, land
district. On March 20, 1899, this Department affirmed the decision of

your officerejecting her application for an extension of time for one year
within which to make payment for the said land under her commutation
proof offered on September 27, 1897 (unreported).

After said homestead entry was made, and on September 30, 1896,
the Elda Mining and Milling Company, a corporation organized and
existing under the laws of the State of Colorado,filed mineral application No. 1926 for the Leslie E. Keeley and other lode mining claims in

said land district, and on December 28, 1898, made mineral entry No.
1880, said land district, therefor. The delay in making the mineral
entry was doubtless owing to the pendency of a number of adverse
suits instituted in the local court by the owners of conflicting mining
claims. A portion of the said Leslie E. Keeley lode claim lies in lot 14
of said section 4, T. 15 S., iR. 69 W., covered by said homestead entry.

Your office on April 27, 1899,held that the said homestead entry
being prior in date to the mineral application and entry, the said Elda
Mining and Milling Company would be allowed sixty days from-notice

thereto within which to show cause why its said mineral entry should
not be canceled as to its conflict with the said homestead entry.
In response to this rule the said company filed its unverified answer,
made by its attorney, in substance, alleging: That the land adjoining
the tract in question, and in its immediate vicinity, is mineral land and
has been known to be valuable for mineral for many years; that the
said location of the Leslie E. Keeley lode was based upon a valid discovery of mineral, was made long prior to the inception of any rights of

the homestead entrywoman, and that this prior location of said lode mining claim, based upon a discovery of mineral in rock in place, constituted
a reservation of the land as against a mere homestead entry which confers only an inchoate right; that in view of the facts that the surrounding land is occupied by mineral locations, and within the limits of a
noted mineral belt, and as the location was made prior to the homestead
entry, your office should have held the homestead'entry for cancellation or cited the homestead claimant to show cause why her homestead
entry should not be canceled to the extent of the conflict.
Your office, considering said answer to its rule nisi, on May 19, 1899,
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held that it was error for the local officeto allow the subsequent mineral application and entry in disregard of the fact that said lot 14,
upon a portion of which it was laid, was covered by a prior homestead

entry. Paragraph 49 of the Mining Regulations, approved December
15, 1897, is cited, wherein it is, in effect, provided that the local officers

before receiving and fling a mineral application must ascertain that it
includes no land which is embraced in a prior application for patent or

entry. Your office further held:
The said erroneous allowance of the mineral application cannot operate to place
the burden of proof ul)on the homestead claimant, nor is the certificate of location
of the Leslie E. Keeley in itself evidence of the mineral character of the land in
question (See 28 L. D., 177; Lindley on Mines, Sec. 379).

Neither does the fact that

the ground is situate in the Cripple Creek mining district and adjoined by numerous
mining claims, justify an assumption that it is mineral.

Your office, therefore, adhered to its decision of April 27, 1899, and

held the mineral entry for cancellation to the extent of its conflict with
said homestead entry.
From these decisions the corporation mak-ing the mineral entry
appeals. No argument i support of the appeal has been filed.
In a communication dated October 6, 1899, your office calls attention
to the departmental decision of March 20, 1899, refusing to allow to the

homestead entrywoman an extension of time within Which to make
payment and states that the homestead entry of Mrs. Johnson is in
conflict with numerous pending mineral entries, the claimants to which
are urging action in the matter. In compliance with the recommendation in your said advice, the case has been advanced from its order for
consideration.
It is apparent that the mineral entry, to the extent that it conflicts
with the existing prior homestead entry of Mrs. Johnson, was erroneously allowed by the local officers. The application for mineral patent
should either have been rejected to the extent of such conflict, or

notice should have been given to the homestead entrywoman for the
purpose of affording her an opportunity to be heard. ler entry, existing of record at the date of the application for mineral patent, was
notice to the world of a prior record appropriation and segregation of
the land in controversy, and no further entry thereof could be lawfully
allowed while her entry still existed of record.
Even if it be true, as now alleged, that the conflicting mining claim
was located prior to the homestead entry, it is nevertheless equally
true that the homestead entry was regularly allowed, in the absence of
any claim of record in the local office at the time, as to any portion of
the tract so entered. Witl the application to make homestead entry
was filed the usual non-mineral affidavit, declaring that the land contained no mineral,:and that no portion thereof was claimedfor mining
purposes, thus establishing O)rimafacie the non-mineral character of
the land covered by the homestead entry.
The certificate of location of the mining claim is not, of itself, evi-
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(Magruder v. Oregon and

R. R. Co., 28 L. D., 174.) Neither can the tract in conflict

be assumed to be mineral because it is situated in a mineral belt and
mining district and is adjacent to numerous mining claims.
It is manifest from the state of the record that a hearing should be
had for the purpose of determining the character of the ground claimed
by the mineral applicant in conflict with the prior existing homestead
entry of Mrs. Johnson-that is, whether the same is more valuable for
agricultural or mineral purposes-and you will accordingly direct that
such hearing be had, with notice to all 'parties. Hooper v. Ferguson
(2 L. D., 712).

The burden of proof at such hearing will rest upon the mineral applicant, who is in the position of one contesting a prior entry of record
apparently regularly allowed.
The decision of your office is accordingly modified.

All further pro-

ceedings upon either of the entries, as to the ground in conflict between
them, will be suspended to await the final determination of the question in issue at the hearing hereby ordered.
No error is assigned in the appeal regarding the action of your office
in requiring an amendment of the- mineral application to purchase.
That ruling having been apparently acquiesced in will not be considered.

CONTEST-INSANITY OF ENTRYMAN.
LABATHE V. ROBORDS.
A contest against an entry will not be entertained where it appears that the entryman is of unsound mind, and has no. curator or guardian through whom his
interests may be protected,

Secretary Hitchcock to the Comimiissioner of te
(W. V. D.)
October 30, 1899.

General Land Office,
(A. S. T.)

On November 22, 1894, Charles Love, a minor child of William Love,
deceased, by E. MI.Robords, curator, made homestead entry No. 17151,
for lots 1, 2 and 3, of See. 6, T. 44 N., R. 15 W., St. Cloud, Minnesota.

Said entry was made under section 2307 of the Revised Statutes, the
said William Love having been a soldier in the United States army in
the war of the rebellion.
On March 23, 1896, Seymour Labathe filed his affidavit of contest

against said entry, alleging, in substance, that Robords made said
entry for the benefit of himself and one Lyman M. Linnell, and in fraud
of the said Charles Love and of the. United States; that there had
never been any settlement or improvement on the land, nor any cultivation thereof by said Robords or said Love, nor by any one for the
benefit of Charles Love.
A hearing was had upon said allegations, whereupon the local officers
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recommended the cancellation of the entry, and upon appeal to your
office, their action was affirmed, but upon a further appeal to this
Department said decision of your office was reversed and the contest
was dismissed.

(Labathe v. Robords, 25 L. D., 207.)

Labathe filed a motion for review of said departmental decision, but
the same was denied December 13, 1897 (25 L. D., 499).
Pending action on the motion for review, however, Labathe filed a

new affidavit of contest, wherein he allegesthat said land has been wholly abandoned by said Charles Love and by said E. M.
Robords, curator of said Charles Love, and that neither said Charles Love nor said
curator, nor any person, on behalf of them or on behalf of either of them, has settled upon or cultivated or improved or done any work upon or resided upon said
land, at any time since the month of July, 1895, and that the little- shanty or cabin
that was erected upon said land in the spring of 1895by Lyman M. Linnell, ostensibly for said minor but reajly not for said minor, has become and is uninhabitable
and gone to decay by reason of neglect and abandonment of it. This contestant
says that said land is wild and uncultivated and unimproved pine timberland and
that no person has in any way cultivated or improved or resided upon or settled
upon or worked up or in said land, at any tiule since the month of July, 1895,and
that said land has been wholly abandoned by said Charles Love and by said E. M.
Robords, his curator; and this contestant further says that no other house or
improvements of any kind were ever placed upon said land, ostensibly or otherwise,
in the interest of said Charles Love or of said E. M. Robords, curator; and this contestant further says that said Charles Love arrived at the age of twenty-one years
being of full age in the month of August, 1896, fourteen mouths ago, and that at
the present time he is of unsound mind and that said E. M. Robords is the curator of
said Charles Love duly appointed as such curator by the probate court of Green
county, Missouri, where said minor and said Robords reside, and now qualified and
acting as said curator and that he was appointed said curator upon the ground that
said Charles Love was at the time of said appointment, and is a person of unsound
mind; and this contestant further says that said Charles Love and said Robords
never resided in the State of Minnesota at any time during the four years last past
and that they have lived in Green county, Missouri during the whole time;
Wherefore, this contestant says that said land has been wholly abandoned, ever
since the month of July, 1895,by said Love and said Robords, curator, if ever any
right was initiated therein prior to that time,-and this the said contestant is ready
.to prove at such time and place as may be named by the register and receiver, for a
hearing in said ase;
I Notice of this contest was served on January 31, 1896,and after some
continuances the case was heard by the register and receiver on July
13, 1898, all parties being represented by counsel. On September 9,
1898, the local officers found in favor of the contestant and recommended the cancellation of the entry. Robords appealed to your

office, where, on April 3, 1899, a decision was rendered reversing the

action of the local officers,dismissing the contest and holding the entry
intact, and contestant has appealed to this Department.
The reason given by you for this decision is as follows:
This second contest affidavit is substantially the same as the first, andthe Department having held that the law had been sufficiently complied with, the matter is
resjudicata.

The original affidavit of contest charged, in substance, that the
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homestead entry was unlawful and fraudulent in that it was made by
said Robords in collusion with said Linnell'in pursuance of a corrupt
agreement between them to secure title to the land for their own use
and benefit. In the departmental decision hereiubefore referred to it
was held that an agreement had been made by Robords with Linnell
to sell him the land and that such agreement was in violation of thehomestead law and fraudulent on the part of Robords, yet that this
was a matter with which the minor had nothing to do; that he was in
no sense a party to such agreement; that he knew nothing of it; and
that as an attempted fraud or act of bad faith it could not be in any
way imputed to him. The contest was therefore disfnissed and the
entry was sustained for the benefit of the minor.
The present affidavit of contest charges abandonment and failure to
cultivate and improve the land since July, 1895,which are matters not
considered or determined in the former departmental decision, and
your office decision holding them to be so is therefore to that. extent
erroneous.
The record shows that Robords was appointed curator for said Charles
Love, a minor, by the probate court of Greene county, Missouri, at its

May term, 1894. It is expressly stated in the conrt's order of appointment that said Love was then a minor under twenty-one years of age,

and the reasonable inference is that the curator was appointed for that
reason.
The present contest affidavit sets forth that said Charles Love
became twenty-one years of age in August, 1896, fourteen months
before the filing thereof, and that at the time of the initiation of the
contest he was of unsound mind.
Robords having been appointed curator for Love on account of the
minority of the latter, the authority of such curator necessarily ceased
upon the minor becoming twenty-one years of age, which, as the con-

test affidavit states, was in August, 1896, long before the initiation of
the contest. Furthermore, the contest affidavit avers that Love is of
unsound mind.
In view, therefore, of the contestant's own showing, said Charles
Love, for whose benefit the entry was made, is over twenty -one years

of age and of unsound mind, and it does not appear that any guardian
or curator has been appointed for him on the ground of his insanity or
since he became twenty-one years of age. Under these circumstances
it must be held that the present contest proceedings have been irregular
from the beginning, inasmuch as there could be no legal proceedings
against said Charles Love or his estate if he is as alleged of unsound
mind, and has no guardian or curator through whom his interests may
be protected.
For these reasons the contest must be dismissed. It is accordingly
so ordered, and the papers in the case are herewith returned.
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OLSON ET AL. V. HAGEXANN.

Petition for reconsideration of departmental decision of August 24,
1899, 29 L. D., 125, denied by Acting Secretary Ryan, October 31,1899.

INDIAN LANDS-ARTICLE VI, TREATY OF F EBRUARY 22, 1855.
REUBEN GRAY.
The right of entry accorded in Article VI of the treaty of February 22, 1855,to the
persons named therein, in the absence of an application for a specifictract, is no
bar to subsequent Congressional provision for the disposition of a part of the
lauds ceded by said treaty of 1855,if a sufficient quantity thereof to satisfy all
claims under said Article VI, yet remains subject thereto.

Acting Secretary Ryan. to the Commissioner of the General Land Office,
(W. V. D.)
October 31, 1899.
(W. C. P.)

Reuben Gray has appealed from your officedecision of July 28, 1899,
rejecting his application to enter, under article six of the treaty of February 22, 1855, between the United States and the Mississippi bands of
Chippewa Indians (10 Stat., 1165), the SE. 1 of the SE. 4 of Sec. 9, and
the N. of the NE. A and the SE. of the NE. i of Sec. 16, T. 145 N.,
R. 31 .W., St. Cloud land district, Minnesota.
-

By treaty of 1855 the Mississippi bands of Chippewa Indians ceded
to the United States all the lands then owned and claimed by them in
the Territory of Minnesota and included within certain boundaries
therein set forth. Out of the lands included in such boundaries several tracts of land were reserved for the permanent homes of said
Indians. The tract iiow sought to be entered was within the boundaries
of the lands so ceded to the United States, but was not included in any
of the reservations established by this treaty.
The provision under which this application is presented is found in
Article VI of said treaty, and is as follows:
The missionaries and such other persons as are now, by authority of law, residing
in the country ceded by the first article of this agreement, shall each have the privilege of entering one hundred and sixty acres of the said ceded lands, at one dollar
and twenty-five cents per acre; said entries not to be made so as to interfere, in any
manner, with the laying off of the several reservationis herein provided for.

By the treaty of March 11, 1863 (12 Stat., 124-9),these Indians ceded

certain of the reservations set apart by the treaty of 1855,and in consideration thereof certain other lands described by metes and bounds
were set aside for their future home. The land covered by Gray's
application was within the boundaries of the tract thus reserved.
Changes were made in the boundaries of this reservation by the subsequent treaties of May 7, 1864 (13 Stat., 693), and March 12, 1867 (16

Stat., 719),but the status of the land involved in this case was not
affected thereby.',
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The act of January 14,1889 (25 Stat., 642),directed the appointment
of commissioners to negotiate with all the different bands or tribes of
Chippewa Indians in the State of Minnesota for the cession of their
interest in all reservations in said State except the White Earth and
Red Lake reservations and so much of those as should not be required
to fill allotments provided for by said act and others. It was provided
that the acceptance and approval of such cession by the President of
the United States should
operate as a complete extinguishment of the Indian title without any other or further act or ceremony whatsoever for the purposes and upon the terms in this act
provided.

It was directed that, as soon as the cession should be obtained, all
the Indians except those on Red Lake reservation should be removed
to White Earth reservation, and that land should be allotted to those
upon Red Lake reservation there, and to all others upon the White
Earth reservation, with the proviso, however, that any Indian residing upon any reservation, might in his discretion take his allotment
upon the reservation where he should be living when the removal provided for should be effected, instead of being removed to White Earth
reservation.
It was further provided that as soon as the cession was obtained and
approved the land ceded should be surveyed and examined to ascertain upon what tracts pine timber was standing or growing, which
tracts were to be termed " pine lands," while all other tracts were to be
termed "agricultural lands." The "pine lands" were to be appraised
and offered for sale at public auction to the highest bidder for cash,
and all tracts remaining unsold after such public offering were to be
sold at private sale at the appraised value thereof. The agricultural
lands not allotted under said act nor reserved for the future use of the
Indians, were, after thirty days' notice, to be "disposed of by the
United States to actual settlers only under the provisions of the homestead law."
It was further provided:
That each settler under and in accordance with the provisions of said homestead
laws shall pay to the United States for the land so taken by him the sum of one
dollar and twenty-five cents for each and every acre, in five equal annual payments,
and shall be entitled to a patent therefor only at the expiration of five years from the date of entry, according to said homestead laws, and after the full payment of
said one dollar and twenty-five cents per acre therefor, and due proof of occupancy
for said period of five years.

The money accruing from the disposal of said lands was, after deducting certain expenses mentioned, to be placed in the Treasury of the
United States to the credit of said Indians as a permanent fund, which
should draw interest at the rate of five per cent per annum, payable
annually, for the period of fifty years after the allotments provided for
by said act should have been made. The interest was to be paid to, or
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expended for, said Indians annually in the manner specified in said
act, and at the expiration of fifty years the permanent fund was to be
divided and paid to all of said Chippewa Indians and their issue, then
living, in cash and equal shares.
A commission was appointed as directed, which -secured from the

Indians a cession of lands for the purposes and upon the terms provided in said act, which cession was approved by the President of the
United States. The lands embraced in Gray's application have been
examined and each of the tracts returned as agricultural.
Gray's application, together with the purchase price and fees, was
presented to the local officers, who refused the same. Your office also
rejected said application, from which decision an appeal was taken to

this Department.
It is admitted by counsel for Gray that from the date of the treaty of
March 11, 1863, until the approval by the President of the United
'States of the agreement for a cession procured under the provisions of
'the act of 1889,this land was not subject to entry under article six of
the treaty of 1855. It is, however, further claimed that immediately
upon the approval of said agreement the Indian title and right of occupancy were completely extinguished and the land became subject to
entry under said article six.
By the act of 1889it was provided that these lands should be disposed of in a particular manner, and these provisions are couched in
such language as to preclude the possibility of their disposal in any
other way, in the absence of subsequent legislation authorizing such
other disposition. The "pine lands" were to be sold for cash at not
less than the appraised value, and the "agricultural lands" are to be
"disposed of by the United States to actual settlers only under the
provisions of the homestead law."
It is urged however, that the right given to claimants by said treaty
of 1855is the result of a solemn compact between the Indians and the
government, which neither party may violate by demanding or authorizing any disposition of said lands that would interfere with that right.
To carry this contention to its logical conclusion would be to say that
Congress could not make any provision for the disposition of any tract
within the boundaries of these ceded lands until all the claims under
said article of the treaty of 1855shall have been satisfied. The statement of this proposition is a sufficient refutation of the claim.
The right given to such claimants could not attach to any particular
tract of land until application was presented. It is in the nature of a
grant of a specified quantity of land to be satisfied with certain larger
boundaries. In the case of such grants the government is not bound
to withhold fom disposition all the lands within the outer boundaries
until the grant shall have been satisfied by the designation of the particular quantity 11ceded to satisfy the grant. It is sufficient if enough
'land be withheld to satisfy the grant. In this case it is admitted that
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there is land ceded by the treaty of 1855,and yet undisposed of, sufficient in quantity to satisfy all claims that can possibly arise under said
treaty many times over.
The decision of your office rejecting Gray's application is hereby
affirmed.

In arriving at this conclusion it has not been necessary to consider
or pass upon' the evidence as to the applicant's qualifications under
said article 6.
MINING CLAIm-AMENDED ENTRY-JUDGMENT-RELINQUISI1{MENT.
CARRIE

S., GOLD MINING Co.

A tract included in a mineral application, and in the notice given thereof, but not
embraced in the entry on account of a defect in the chain of title, may be afterwards included within the entry, by way of amendment, if the defect in the
title is cured.
A judgment rendered on stipulation between parties to an adverse proceeding is
conclusive as to the right of possession, and the tract so awarded to an applicant
may be properly included in his survey and entry.
An applicant for mineral entry may properly eliminate by way of relinquishment,
or otherwise, any part of a location, not essential to its validity, without
prejudice to his claim for the residue.

Secretary Hitchco7c to the Commissioner of the General Land Office,
(W. V. D.)
November 1, 1899.
(E. B., Jr.)
This is an appeal by The Carrie S. Gold Mining Company, hereinafter
for convenience called the company, from the decision of your office,

dated June 14, 1898, in-the matter of mineral entry No. 1554, made
December 31, 1897,in the Pueblo, Colorado, land office,by the company
for the Jessie May,'Evening Star, and Bessie C. lode mining claims,
survey No. 10,309.

The grounds set out in your officedecision for denying the company's
application to amend its entry so as to include therein the Baby P. lode
mining claim, and for requiring it to show cause why the entry should
not be- canceled as to that part of the Bessie C. claim awarded the
company by a judgment in an adverse suit, and for calling in question
the regularity and validity of the relinquishment of a small part of the
Evening Star claim, do not appear to be well taken.
The Baby P. claim was included in the company's application for
patent and the notice thereof, but when the company made entry of the
other claims there existed a defect in the chain of title to the Baby P.,
'and for that reason only, it is alleged, that claim'was not embraced in
the entry. The defect having been' cured in the meantime, the company, on March 9, 1898, made application to pay for the Baby P. and
to have the same included in the entry.
The reasons given in your officedecision for rejecting this application
are that the entry as already made includes, as part of the Bessie C.

-
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claim, that portion of the Baby P. which embraces its discovery shaft,
and that such shaft seems, from its situation, to be on the Bessie C.
lode, and there is no evidence of discovery of a vein or lode elsewhere

in the Baby P. claim.
In view of the fact, as appears from your office decision, that your

officewas unable, from the data before it, to determine whether or not
the area of the other three claims is correctly given in the certificate of
entry, and that, as will appear hereinafter, the Department also recognizes the inadequancy of such data for that purpose, the finding as to
the inclusion in the Bessie C. claim of that part of the Baby P. which
embraces its discovery shaft is, to say the least, open to question. If
such finding should be true, however, it would be no reason for rejecting
the last named application. The locations of the Baby P. and Bessic C. overlap.

The former, however, is the prior location, and in all

the proceedings for patent, with the possible exception of the entry,
that part of the overlap which embraces the Baby P. discovery shaft is
shown and claimed as belonging to the Baby P., and hence, if
embraced in the entry as heretofore made, its inclusion was evidently
due to inadvertence and is error. Under the proceedings bad it can
only be included in the entry, if at all, as part of the Baby P. claim.
The finding that the Baby P. discovery shaft seems to be on the Bessie C. lode is not supported

by the evidence.

The survey shows that

such shaft is several feet to the right of the supposed Bessie C. lode
line. No sufficient reason appearing why application to include the
Baby P. in the entry should not be allowed, it is hereby directed that
the same be allowed and the entry amended accordingly.
The refusal of your officeto recognize and give effect to a judgment
rendered December 30, 1897, pursuant

to a stipulation

between the

parties, in an adverse suit by the company against the owner of the
Tiger lode mining claim, survey No. 10,055, whereby a small tract of

the Bessie C. claim abutting on the southerly end line thereof was
awarded to the company, was erroneous, for. reasons fully set out in
the case of Stranger lode (28 L. D., 321). See also the case of Greater
Gold Belt Mining Company (28 L. D., 398). The judgment being conclusive as to the company's right of possession to such tract, it was

properly included in its survey and entry as part of the Bessie . claim.
-The southerly end line of that claim, established so as to embrace that

tract, is therefore properly placed in the survey, and it was error to
require such end line to be established at another point, as was done
in your office decision.

The Department is unable to discover any reason for questioning the
validity or regularity of the relinquishment to the United States executed March 30, 1897,by the company " in favor of survey No. 10,769,
Grover Cleveland lode," of a certain tract, containing .002of an acre,,
as part of the Evening Star claim. The relinquishment runs directly
.o the United States; and whether such tract shall or shall not inure
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to the owner of the Grover Cleveland claim is not-a question in issue
in the present case. Of the company's right to eliminate by such
relinquishment or otherwise any part of the Evening Star location not
essential to its validity, without prejudice to its claim to the residue,
there can be no question. It does not appear that the tract relinquished
is essential to the validity of the Evening Star location. The relinquishment should be accepted and the tract relinquished excluded from
the entry.
Your office decision finds that by reason of the numerous conflicts
between the said survey No.-10,309and the surveys of other claims,
and of the exclusions made by the company in favor of other claimants,
such a complicated state of affairs is presented, and it is so difficult to
determine from the data before it whether the area of the three claims
entered is 5,911 acres, as stated in the certificate of entry, -that an
amended survey is necessary to how clearly the ground entered and
the correct area thereof, and accordingly requires that such survey be
made. The Department concurs in such finding and requirement.
This disposes of all the questions presented. The decision of your
officeis modified in accordance with the views herein expressed.

COLOMOriASGOLD MINING CO.
Motion for review of departmental decision of March 6, 1899, 28 L. D.,
172, denied by Secretary Hitchcock, November 3, 1899.

M1IN
WRIGHT

CLAIM-DEFECTIVE

NOTICE-MISDESCRIPTION.

-

ET AL. V. SIOUX CONSOLIDATED MINING CO. (ON REVIEW.)

A notice of application for mineral patent that misdescribes the claim, as to the
county in which it is situated, is fatally defective.

Secretary
itchcock to the Commissioner of the General Land Office,
(W. V. D.)
November 3, 1899.
(G. B. -.)
November 19, 1896, The Sioux Consolidated

Mining Company filed

in the local officeat Salt.Lake City, Utah, an application for a patent
for the Salvator lode mining claim, situated in the Tintic mining district, Utah conuty, Utah, but erroneously described in the field notes
of the survey of said claim, in the said application for patent and in the
posted and published notices of the application, as being -in Jab
county, Utah.
During the period of the publication of the notice of the application
for patent, Joseph F. Wright et al., alleging ownership of and the right
of possession to the Goodman lode mining claim, in conflict with the
Salvator claim, filed in the local office an adverse claim, and within
2967-VOL 29-19
/
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thirty days thereafter commenced a suit in the district court of Juab
county, Utah to determine the right of possession to the ground in
conflict, which suit was dismissed by the court upon the motion of the
defendants and upon a showing made by them that said claim is situated in Utah county, and not in Juab county, and because the court
was for this reason without jurisdiction.
April 7, 1898,the said adverse claimants filed a protest against the
issuance of patent for the Salvator claim, alleging that the requirements
of section 2325 of the Revisedi Statutes and the regulations of the
department thereunder had not been compliedwith, because of the erroneous statement contained in the field notes of survey, application for
patent and the posted and published notices thereof that said claim is
situated in Juab county, and that by reason of such erroneous descriptive statement the adverse claimants had been misled and induced to
bring the suit upon their adverse claim in Juab county, and that by
reason of such erroneous and misleading description and the filing of
the suit in Juab county induced thereby, the adverse claimants had
been deprived of their statutory right to assert an adverse claim.
The applicant for patent having been inadvertently permitted by the
local officers to make an entry of the claim after the filing of said pro-

test, the papers were forwarded to your office,but before action thereon
the protest was withdrawn. August 2, 1898, your office,considering
the matter ex parte, held that the published notice of the application
for patent was not good, and that the applicant company would be
required to procure an amended survey of said claim and give a new
notice of the application for patent therefor by posting and publication.
September 8, 1899 (29 L. D., 154), upon the appeal of the company to

the department, the decision of your office was affirmed.
The company has filed a motion for a review of said departmental

decision presenting no new questions, but assigning as error the ruling
of the department that said notice as a whole is not sufficient.
Upon a careful examination of this motion and a reexamination of
the record, it is still believed that the notice given of the application
for patent in this case is fatally defective. Regulation 29 of the mining
regulations approved December 10, 1891,in force at the time the notice
was givenj regulation 44 of the mining regulations approved December
15,1897,and regulation 44 of the mining regulations approved June 24,
1899, and now in force, all provide that the notice of an application for
patent for a mining claim shall give the county in which the claim is
situated. When the Sioux Consolidated Mining Company advertised
the Salvator claim as being located in Jnab county, a person asserting
a right to a mining claim in another and different county had a right
to rely upon this statement in the company's published notice. Conceding that the notice, taken as a whole, showed the claim to be in
Utah county, the statement therein that it was in Juab county may have
operated to stop further inquiry by persons having conflicting claims in

DECISIONS RELATING TO THE PUBLIC LANDS.

291

Utah county. The notice was especially deceptive in this case in view
of the fact shown by the record that the western boundary of the Salvator claim is only a few hundred feet from the eastern boundary of
Juab county, and that the location notice of said claim and the evidences
of transfer of the possessory title thereto are all of record in Juab
county, so that a statement in the notice which followed and corrobo-

rated these evidences of the situs of the claim would naturally be
accepted as correct without extended inquiry. It is argued that the
notice, taken as a whole, was sufficient to put a man of ordinary dili-

gence and prudence having a mining claim in the neighborhood upon
inquiry, but the vice of a ruling which would admit this contention
would be aptly illustrated by the facts of this case. The adverse suit
of Wright et al. was brought in the county wherein the notice in specific

terms fixed the situs of the claim. These adverse claimants were misled by it, and as a result thereof lost their opportunity to assert an
adverse claim in the only way provided by law, and the record shows
that the applicants for patent took advantage of their own mistake to
deprive the adverse claimants of a legal right. There is now no adverse
claimant protesting against the issuance of patent herein, but it does
¶ot follow that there would not be had proper notice been given.
Giving due consideration to the opinion of the supreme court of Montana in the case of Metcalf et at. v. Prescott (25 Pacific Reporter, 1037),

it is believed that the decision under review should not be disturbed.
The motion is denied.

RAILROAD GRANT-

TATE ACT OF MARCH 1, 1 77-RELINQTJISHMENT.

ST. PAUL, MINNEAPOLIS AND MANITOBA BRY.Co. v. FOGELBERG.
A patent issued by the State on account of the Manitoba grant, prior to the passage
of the State act of March 1, 1877,is no bar to the State relinquishing thereunder
a tract embraced in such patent for the benefit of a settler, if at the passage of.
said act the company had not earned title to said land.
The Northern Pacific company took nothing by the decree of the United States
supreme court (139 U. S., 1), in its favor against the St. Paul and Pacific, as to
lands properly relinquished by the State under said act prior to the institution
of said suit.

-Secretary Hitchcock to the Commissioner of the General Land Office,
(W. V. D.)
November 3, 1899.
(F. W. C.)

With your office letter of September 18th last was forwarded the
petition of Carl Fogelberg praying a reversal of departmental decision
of October 26 1889 (9 L. D., 509), and the reinstatement

of his home.

stead entry covering the E. Aof the NW. i and the E. 4 of the SW. I of
Sec. 11, T. 135 N., R. 43 W., Fergus Falls land district, Minnesota.

This

tract is within the indemnity limits of the grant made to aid in the eon-
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struction of the St. Vincent Extension of the St. Paul, Minneapolis and
Manitoba Railway, was selected on account of said grant November 25,

1873, and was patented to the State on account of said grant January
14, 1875. O June 23, 1880,the governor of the State, assuming the
right to do so under the act of March 1, 1877,relinquished the land to
the United States in favor of Fogelberg. In the matter of the controversy that thereafter arose between Fogelberg and the St. Paul, Minneapolis and Manitoba Railway Companythis Department, on December
19, 1888 (unreported), directed the allowance of Fogelberg's application
covering this land. Thereafter, the railway company claiming that the
said act of March 1, 1877,did not affectthis land, the case was reviewed
in departmental

decision of October 26, 1889 (9 L. D., 509), wherein the

contention of the company was sustained and Fogelberg, who had in
the meantime, to wit, January 15, 1889, been permitted to complete
homestead eirtry for the land, was allowed ninety days within which to
show cause why said entry should not be canceled. The report made
in your officeletter forwarding the application now under consideration
details the proceedings had under said decision resulting in the cancellation of Fogelberg's entry. It further appears from the said report
that this tract was involved in the controversy between the St. Paul
and Pacific Railroad Company, now known as the St. Paul, Minneapolis
and Manitoba Railroad Company and the Northern Pacific Railroad
Company, resulting in the decision of the supreme court dated March
2, 1891 (139 U. S.1), by which the decree of the lower court, awarding

the tract in question to the Northern Pacific Railway Company, was
affirmed.

In the affidavit filed in support of the application for reinstatement
of Fogelberg's homestead entry he alleges that he settled upon this
land in January, 1876, and that he has since continuously resided
thereon and improved the land to the value of $1,500.
Under the state of facts hereinbefore detailed it becomes material to
inquire, first, as to whether the Manitoba Railway Company, or its
predecessors, had earned the title to this land prior to the passage of
the act of March 1, 1877. It had been patented to the State January
14, 1875, on account of the railroad grant, and the State had conveyed
it. to the company prior to March 1, 1877, but, unless the company had
entitled itself to the land prior to the last-named date, it became subject to the provisions of the State act under which the governor reconveyed the land to the United States for the benefit of Fogelberg. As
the governor's relinquishment or reconveyance was prior to the suit by
the Northern Pacific Railroad Company against the St. Paul and
Pacific company, the Northern Pacific Railroad Company took nothing
by reason of the decree against the St. Paul and Pacific Railroad Company, if the governor's relinquishment or reconveyance was effective in
passing the title of the St. Paul and Pacific company back to the
United States.
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In the case of Ellingson v. St. Paul, Minneapolis and Manitoba Railway Company, on review, 26 L. D., 582, it was held that (syllabus)The act of March 1, 1877, of the State legislature of Minnesota, providing that
the railroad company taking the benefits thereof should not acquire any title or
right to any land to which "legal and full title" had not theretofore been perfected
and to which there was an existing settlement claim, contemplated in the use of the
words "legal and fall title," a perfect or complete title which could not be successfully assailed; hence a conveyance of lands by the State to the company in excess
of the amount to which the company was then entitled, and prior to the passage of
said act, is Do bar to the State's reconveyance to the United States of a tract
embraced therein for the benefit of a settler as provided by said act.

In said decision, in referring to Fogelbergs' case, it was said:
In the Fogelberg case, however, the land was in the indemnity limits and whether
opposite constructed or unconstructed road at the date of the act of 1877 is not
stated in the decision.

Upon inquiry at your officeit is learned that the land in question was
opposite unconstructed road on March 1, 1877, and that what was said
in the decision in the Ellingson case relative to the rights of the St.
Paul and Pacific company to the land there in question, applies equally
to the tract claimed by Fogelberg. It follows that the St. Paul and
Pacific Railroad Company did not have " legal and full title " in the land
claimed by Fogelberg on March 1, 1877, and, as a consequence, the title

which passed out of the United States by the patent of January 14,
1875,was restored by the reconveyance of the governor of the State
executed i 1880.
It but remains to consider whether the Northern Pacific Railroad
Company has such claim to this land as prevents the reinstatement of
Fogelberg's homestead entry. From what has been said it is apparent
that it took nothing by reason of the decree against the St. Paul and
Pacific company, as the company had no title whatever in the land
either at the date of the decree or at the time when the suit was
commenced.

The land is within the thirty miles or first indemnity belt of the grant
for said Northern Pacific Railroad Company and was included in the list
of. selections filed by that company July 8, 1885. Following the decree
referred .to, it filed a further list of selections, including this tract, and
specified as a basis for this tract land -claimed to have been lost to its

grant to the east of the terminus established at Duluth, Minnesota.
Upon the record it would be accorded the status of a claimant to the
land by reason of its indemnity selections, and as thus presented the
conflicting claims of Fogelberg and the Northern Pacific Railroad Company are of such a character as to bring the case within the act of July
1, 1898 (30 Stat., 597, 620.), and

the regulations

of February

14, 1899

(28 L. D., 103),thereunder, and it will be disposed of under said act, if
after due notice the Northern Pacific Railroad Company specifies a new
and sufficient basis for its selection of this land i lieu of that given to
the east of the terminal limit.
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RAILROAD LANDS-BONA FID:E PURCHASER-SECTION 4, ACT OF MARCH
3, 1887.
TRuELSON ET AL. V. CAMPBELL ET AL.
The right to a patent conferred by section 4, act of March 3, 188.7,upon purchasers,
who are without knowledge of the failure of the company's title; is a property
right that vests in the bonafide assignee of such a purchaser, and entitles said
assignee to the benefit of said act.
On the partition of lands between the Chicago, Milwaukee and St. Paul Ry. Co.,
and the Sioux City and St. Paul Ry. Co., following the decree of the Supreme
Court (117 U. S., 406), the two companies agreed to a mutual exchange of deeds
conveying the right of way where the line of either road crossed the lands
awarded to the other; and title so acquired by the Chicago, Milwaukee and St.
Paul company, prior to any action taken by the government for the recovery of
title, gives said company the status of a purchaser in good faith.
A corporation, organized and existing under the law of a State, is in contemplation
of law a citizen of the United States, and as such entitled to the benefit of the
provisions of section 4, of said act.
A patent, containing proper recitals and descriptions, may issue under section 4 of
said act, irrespective of the fact that the acreage embraced therein is less than
a legal sub-division.

Secretary itchocc
(W. V. D.)

to the Commissioner of the General Land Office,
November 7, 1899.
(L. L. B.)

The matters involved in this controversy are, first, whether the
Chicago, Milwaukee and St. Paul Railway Company is entitled to a
patent for the land embraced in its right of way across sections 33 and
35, and the NE.

of the SE.

of Sec. 31, T. 97 NR.

42 W., Des

Moines, Iowa, and, second, whether Edward E. Campbell, as the third
assignee of the Sioux City and St. Paul Railway Company, is entitled
to patent for the SW. of said section 35,except so much as is included
in the said right of way, under the 4th section of the act of March 3,
1887 (24 Stat., 556), as against the claims of Anton Truelson, William
H. Penquite and Daniel J. Linkswiller, each of whom applied to make
homestead entry for said quarter section o February 27, 1896,the day
upon which these tracts, with others, were opened to entry.
These lands are what are known as O'Brien county lands, and the
history of the grant of the same to the State of Iowa, in aid of the
construction of a railroad from Sioux City, Iowa, to the south line of
the State of Minnesota, the patent to the State for said purpose, and
the subsequent forfeiture of the grant as to these lands, is so well
known that it is not thought necessary to recite it in detail. It is sufficient to say that in pursuance of directions contained in a published
notice of the opening of these lands to entry, after the decision of the
supreme court (159'-U.S., 349-366),quieting title thereto in the United
States, Edward E. Campbell, after due publication, offered proof of
his right to the said southwest quarter of Sec. 35, under said act of
4

March 3, 1887, in virtue of his said purchase.
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It appears from the evidence that on the 18th day of October, 1888,
the Sioux City and St. Paul Railroad Company contracted to convey
said quarter section, "less right of way of C., M. & St. P. By.," to
C. H. Bishop for $1,540, upon which $160 was paid at date of contract,

the balance to be paid in ten annual instalments of $138 each with
accrued interest. Bishop made no further payment, but some time
after his said agreement with the company he assigned his interest in
said contract to 0. M. Barrett, his father-in-law, but failed to endorse
thereon his said assignment.
September 23, 1892, 0. M. Barrett transferred, by assignment on the
back, all his "right, title, interest and claim in and to the within contract" to Edward B. Campbell, the claimant herein, the consideration
named being $1,644. Thereafter, to wit, September 25, 1893, in order

to complete the chain of title, the transfer of C. H. Bishop was procured,
duly executed, and attached to the original contract. In said assign-d
ment the consideration named is one dollar.
Campbell has paid about one half of the amount of the consideration
($1,644), and has improved the land to the extent of about $600, and
has paid the taxes since his purchase from Barrett.
There is nothing in the record tending to impeach the good faith of
Bishop in entering into the contract with the company, nor is there any
evidence tending to show that the original contract was changed or
modified, as in the case of Olsen v. Traver (26 L. D., 350); nor does it

appear that at the date of Bishop's purchase there was any settlement
claimant for this tract, and since said purchase it has been in the
exclusive possession of Bishop or one of the assignees of his right.
At the date of Campbell's purchase he was in possession of the tract
as a tenant of Barrett.

The objections raised by comsel for the homestead claimants against
the proof offered by Campbell are substantially the same as those which
were- considered and decided in the case of Schneider v. Linkswiller
et at., 26 L. D., 407. In the case at bar, however, there is the addi-

tional contention that, admitting that Bishop was a purchaser in good
faith from the railroad company, Campbell can not be so considered,
because his purchase was not made until 1892, after a decree had been
rendered by the United States circuit court declaring the title to the
tract to be in the United States.
Section 4 of the statute of March 3, 1887,says that lands
which have been sold by the grantee company to citizens . . . . the person or persons so purchasing in good faith, his heirs or assigns, shall be entitled to the land so
purchased, etc.

The plain interpretation of this is, that the right so bestowed upon a
good faith purchaser (that is, a purchaser without knowledge of the
failure of title in the company,)is a property right which would descend
to his heirs or vest in his assigns, as any other property. It is only
necessary, then, to inquire as to whether Bishop was a purchaser in good
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faith, and whether Campbell at the time of his application was the
bona fide assignee of the right that passed to Bishop under said act.
The term bonafide, as used in the last sentence, means a real and not a
fraudulent or sharn purchaser.

The evidence leaves no doubt as to the good faith of Bishop in his
purchase from the company, and is positive and undisputed as to the
purchase of Campbell being a real purchase for value.
The history of the claim of the Chicago, Milwaukee and St. Paul
Railway Company, briefly stated, is as follows:

The grant to the State of Iowa, made May 12, 1864 (13 Stat., 72), in
aid of the construction of two lines of railroad finally became vested
in the present claimant (Chicago, Milwaukee and St. Paul Railway
Company) and the Sioux City and St. Paul Railway Company. The
lines crossed in O'Brien county, so that certain lands therein came
within the common limits of the two grants. A legal controversy
arose between these two companies as to which of these roads was
entitled to the lands within these common limits. The Chicago, Milwaukee and St. Paul Railway Company claimed a priority by reason
of being the first to locate its line of road through this county, while
the Sioux City and St. Paul Company claimed priority by reason of
having first constructed its road through these overlapping limits. By
the decision of the supreme court (11.7 J. S., 406), it was adjudged that

each of these roads was entitled to a moiety of the lands in dispute.
Under this decision commissioners were appointed to make partition
of these lands between the two claimants, and it happened that sections
and parts of sections awarded to one of these roads were crossed by
the road bed of the other. In the case now being considered, the NE. 1
of the SE. I of Sec. 31, the S. - of Sec. 33, and the S. t of See. 35, T.
97 N., R. 42 W., was awarded by the commissioners to the Sioux City

-and St. Paul Company, and the right of way of the Chicago, Milwaukee
and St. Paul Company passed through these several subdivisions, the
said right of way covering, in the aggregate, 25.80(not 25.26,as stated
in your officedecision) acres of the land set apart to the former company.
By arrangement between the companies, it was mutually agreed to
exchange deeds conveying the right of. way to either company where
its road bed crossed the lands set apart for the other, and under that
agreement the claimant herein purchased and received a warranty deed
from the Sioux City and St. Paul Company for the 25.80 acres above
described. This deed was executed and delivered February 28, 1887,
before any action had been taken by the government to regain the
title to this land. It is this land so acquired that the Chicago, Milwaukee and St. Paul Railroad Company now asks to have patented to
it, under the provisions of the said act of March 3, 1887. The record
leaves no doubt of the purchase having been made in good faith and
in the belief that the title to the land conveyed was in the grantor.
This narrows the inquiry to the question, is the Chicago, Milwaukee
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and St. Paul Railroad Company entitled to the. benefits of the statute
of March 3, 18871 This question was affirmatively decided in the

case of Daily v. Marquette, Houghton and Ontonagon R. R. Co. et al.
(19 L. D., 148),cited in your officedecision, wherein it was held, quoting
from Louisville R. R. Co. v. Letsen (2 How., 497)that a corporation created by and doing business in a particular State is to be deemed
to all intents and purposes as a person, although an artificial person, an inhabitant
of the same State for the purposes of its incorporation, capable of being treated as
a citizen of that State as much as a natural person,

and in contemplation of law is a citizen of the United States and
entitled to the remedy provided by the 4th section of the act of March
3, 1887.

In Union Colony v. Fulmele et al., 16 L. D., 273, it was held that

under the 5th section of said act patent may issue to the purchaser for
the amount of land he may make payment for to the United States,
without respect to the acreage embraced therein, even though it be less
than a legal subdivision; that the provisions of the homestead and
pre-emption laws, as to the quantity of land to be entered, do not apply
to lands purchased under the act of March 3, 1887. Applying the reasoning in said case to the case at bar, patent may issue, containing
proper recitals and descriptions, to the land herein claimed by the
Chicago, Milwaukee and St. Paul Railroad Company.
The decision of your office is affirmed. The papers in the case are
herewith returned.
It should be noted that in this record the claim for right of way presented by the Chicago, Milwaukee and St. Paul Railroad is not confined
to the quarter section in dispute between the individual claimants, but
extends into two other sections. All these claims were considered at
the hearing and were all forwarded in one record, and inasmuch as
evidence at the hearing was adduced establishing the claim of the said
company to its right of way through all these tracts, and no objection
was raised to the grouping of these several claims, they have all been
herein considered and adjudicated.

HOMESTEAD ENTRY-SUCCESSFTJL

McGvIRu

CONTESTANT-MARRIED

WOMAN.

v. ROGERs.

A preferred right of homestead entry can not be secured through a contest instituted by a single woman, if she marries prior tq the exercise of said right.

Secretary Ritcheock to the Commissioner of the General Land Office,
(W. V. D.)

November 9, 1899.

(J. L. McC.)

Hattie J. Rogers (formerly Hattie J. Edmonds) has appealed from
the decision of your. office, dated February

28, 1898, in the case of

Joseph S. McGuaireagainst said Rogers, holding for cancellation her
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homestead entry for the W.

A

of the NE.

of Sec. 10, T. 5 S., R. 7 E.,

Huntsville land district, Alabama.
The facts of the case are fully set forth in your officedecision appealed
from, and need not be herein repeated, further than to state that in
February, t892, Miss Edmonds purchased the improvements of a prior
entryman, one John R. Long; that she at once moved upon the land,
and continued to live thereon and cultivate and improve it for about a
year; that on February 19, 1892, se sent Long's duplicate receipt to
the local office,accompanied by her own application to make entry of
the land; that in May, 1892,her application was returned to her, having been rejected because of Long's said entry, which was still intact;
that on November 18, 1892, she filed contest against said entry; that
on December 30, 1892, she renewed her application to make entry of
the land, which application was held by the local officers pending the
disposition of her contest against Long's entry; that on January 1,
1893, she was married to one Z. G. Rogers; that Long's entry was

finally canceled, as the result of her contest, on April 26, 1893; and
that on April 29, 1893,she was allowed to make entry of said land as
"Hattie J. Edmonds."
So long as Long's entry remained uncanceled, this appellant could
acquire no right to the land by settlement thereon (see Turner v. Robinson, 3 L. D., 562), nor by application made therefor (Swanson v. Simmons, 16 L. D., 44; Hall et al. v. Stone, lb., 199). The preference right

of entry, which she might otherwise have acquired by her contest with
Long, she lost upon her marriage (see Rachel McKee, 2 L. D., 112;
Heath v. Hallinan (29 L. D., 267).

The decision of your office is correct, and is hereby affirmed.

IOREST RESERVATION-LANDS EXCEPTED-ENTRY.
GEORGE L. TURK.
In the proclamation of the President creating the San Gabriel -forest reserve an
exception was made of "all lands . . . upon which any valid settlement
has been made pursuant to law, and the statutory period within which to make
entry or filing of record has not expired," and an entry, based on such a settlement, must be held to have been made in due time, where the application is
filed within three months after the land, under departmental direction, is
opened to entry.

Secretary Hitchcock to the Comissiover of the General Land Office,
(W. V. D.)
November 11, 1899.
(G. B. G.)

The land involved in this appeal is the SW. 1 of the NW. i, the N. i
of the SW. and the SE. 1.of the SW. of Sec. 25, T. 2 N., R. 6 W.,
Los Angeles, California, and lies within the overlapping limits of the
grant by act of Congress of March 3 1871 (16 Stat., 573), to the South-

ern Pacific Railroad Company, branch line (primary limits), and the
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portion of the grant by act of July 27, 1866 (14 Stat., 592),to the Atlantic and Pacific Railroad Company (indemnity limits), forfeited to the
United States by the act of July 6, 1886 (24 Stat., 123), by which act of
forfeiture "Congress . . . . determined what should become of the
lands forfeited. It enacted that they be restored to the public domain."
United States v. Southern Pacifie Railroad Company (146 U. S., 570,
607); United States v. Colton Marble and Lime Company, and United

States v. Southern Pacific Railroad Company (id., 615); Southern
Pacific Railroad Company v. United

States (168 U. S., 1). It is also

within the boundaries of the San Gabriel forest reserve, created by
President's

proclamation of December 20, 1892 (27 Stat., 1049), which

proclamation excepts from the force and effect thereofall lands.
upon which any valid settlement has been made pursuant to
law, and the statutory period within which to make entry or filing of record has not
expired.

The plat of the survey of said township was filed in the local office
at Los Angeles, California, February 28, 1894.

For further necessary preliminary statement, it appears from decisions and orders of the Department, from informal inquiry in your
office, and from an examination of the records and files thereof, that on
March 24, 1893 (16 L. D., 317-318), the Department issued an order

instructing your office to take such steps as were necessary to restore
said forfeited lands 'V to settlement and entry;" that this order was
supplemented by departmental order of July 15, 1893 (unreported),
containing more specific instructions

to your office on the same subject,

but that before anyfinal or decisive step was taken by your office in
the matter the Department on November 8, 1893 (unreported),-because
of the fact that said lands were involved in a suit then pending between
the United States and the Southern Pacific Railroad Company, and
because of a suggestion from your office that the proposed opening of
said lands to entry be deferred until a decision-has been rendered in
said suit, revoked the instructions contained in said departmental
orders of March 24, and July 15, 1893. The matter stood thus until
May 3, 1898, when the Department

approved instructions

(26 L. D.,

697), to the register and receiver at Los Angeles, California, that the
restoration of said forfeited lands to entry be proceeded with, except-

ing as to " the lands lying within the San Gabriel timber land reserve,"
and directed as to these lands, that " any claims therein, initiated prior
to its creation, which was by proclamation of the President, December
20, 1892, will upon presentation receive due consideration;" and it
appears that pursuant to said instructions the local officers published
a notice that claims for lands in said reserve could be presented on and
after September 6, 1898.
Some time between September 8, 1898, and November 4,1898, George

L. Turk filed homestead application for the above described land,
which was allowed November 4, 1898. Final proof on this entry was
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submitted January 10, 1899,and fiual certificate issued January 19,
1899.

April 20,1899,your officeheld the entry for cancellation for the stated
reason that Turk failed to place his claim of record within the statutory
period.

-The final proof upon this entry shows that Turk settled and established his residence upon the land in controversy " in the fall of 1891,"
but in his application to enter he states under oath that he "settled
upon said land in December, 1891,"and this is corroborated by two
witnesses, who aver personal knowledge of the facts.- His application
to enter and the papers accompanying the same were all sworn to before
a United States commissioner,September 7, 1898,and this same United
states commissioner swears that he mailed the application papers to
the local officers, September 8, 1898,together with a draft for the entry
fees, but the application was not stamped "filed" in the local office
until November 4, 1898,the day the entry was allowed.
The "statutory

period within which to make an entry or filing of

record," referred to in the excepting clause of the said proclamation
creating the San Gabriel forest reserve, is three months from the date
of settlement in case of surveyed lands in case of usurveyed lands
three months from the date of the receipt at the district land officeof
the approved plat of the township survey. (Section 3 act of May 14,
1880, 21 Stat., 140, 141; sections 2265 and 2266 Rev. Stat.)

Turk's set-

tlement was upon unsurveyed public lands of the United States subject
to such settlement, and at the date of the proclamation this land was
still unsurveyed and the statutory period within which to make an entry
thereof of record had not even began to run, and it appearing that he
had previous to that time made and then maintained a valid settlement
thereon pursuant to law, the reservation was not operative as against
such settlement claim.
Assuming for the sake of the argument but not deciding that ordinarily the President's proclamation creating said forest reserve would
have been such an adverse claim to the land involved as to compel

Turk to place his claim therefor of record within three months from the
filing of the township plat of survey, to protect his settlement right as
against the government, still, because of the fact that opportunity to
make an entry was not given until September 6, 1898, he can not be
held guilty of laches in failing to file his application before that time.
This land has been opened to settlement by the forfeiture act, but in the
course of the administration of that act by the land department it was
not restored to entry in the sense that an application -therefor would
be received at the local office until September 6, 1898. Without refer-

ence to the exact date when Turk's application to enter was received
at the local office,it having been received within a reasonable time and
within less than three months after September 6,1898,and it appearing
that he has resided on and cultivated the land in accordance with law
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from date of settlement until submission of final proof, his claim thereto
should be upheld.
The decision appealed from is reversed, and the cause remanded,
with directions to pass the entry to patent, unless other objection
appears.
MINIGW CLAIM-ADVERSE

BurRNSIDE ET

PROCEEDING-EXCLUDED
AL. V. O'CONNOR

GROUND.

ET AL.

The pendency of proceedings in the nature of an adverse suit, instituted for land
excluded by the applicant for patent, does not warrant a stay of action under a
subsequent application filed by said adverse claimant for. the excluded ground.

Secretary Hitchcock to the Commissioner of the General Land Office,
(W. V. D.)
iNovember 11, 1899.
(W. A. E.)

Samuel Burnside et al. have appealed from your office decision of
September 3, 1897, suspending mineral entry No. 1228, made May 25,
1897, at the Pueblo, Colorado, land office, for the Mary Navin lode.

It appears from the record that the Tiva placer claim, the Hibernia
lode claim, and the Mary Navin lode claim overlapped, the land involved
in this case being within the exterior limits of each of these claims.
Application for patent to the Tiva placer was filed December 7, 1892.
The Hibernia failed to adverse the Tiva placer during the period of
publication, but an adverse was filed within time by the Mary Navin.
These adverse proceedings resulted in a relinquishment by the Tiva
placer of the land in conflict and an amended survey of the Tiva placer,
as shown by the'surveyor-general's

plat, filed March 30, 1895.

February 7, 1894,prior to the relinquishment and amended survey of
the Tiva placer, Patrick O'Connor et al. made application for a patent
for the Hibernia lode claim. Notice of said application was posted in
the local officeon the same day and publication thereof was commenced
February 16, 1894. Both the posted and published notices contained
this statement:
Containing 9,075 acres excepting and excluding area in conflict with sur. num.
8527, Fountain Valley lode, also, without waiver or right, sar. 7771, Tiva placer.
Net area of claim, 6,455acres.

April 17, 1894, Samuel Burnside et al. claimants for the Mary Navin
lode, filed an adverse against the Hibernia lode claim, alleging a prior
right to the whole of the land in conflict between the two surveys.
This conflict included the greater part of the land subsequently relinquished by the Tiva placer and also other land south of the south line
of the Tiva placer. Suit was duly instituted in the district court of El
Paso county, Colorado, and on the 17th of June, 1897,judgment was
rendered for the defendants, the Hibernia lode claimants. Appeal was
taken by the Mary Navin claimants and the matter is now pending before
the supreme court of Colorado.
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ne 20. 1896, Samuel Burnside et al. applied for patent for the Mary

n lode. This application excluded that part of the land in con*If
b
the Hibernia and the Mary NIavin which lieg\south of the
Psouth line of the Tiva placer as originally surveyed, but included the
land in confict north of that line, the latter being the land which was
excepted in the ilibernia application as in conflictwith the iva placer
1 and afterwards relinquished by the Tiva placer. No adverse was filed
by the Hibernia within the period of publication.
May 25, 1897,the register issued final certificate for the Mjry Navin,
excluding from the paihase that portion of the ground designated as
excepted in the application for patent, but when the matter come before
your office said entry was suspended to await the final disposition of
the suit now pending before the supreme court of Colorado.
From the above summary it appears that the land in conflict between
the Tiva placer, the Hibernia, and the Mary Navin was first applied
for by the Tiva placer and no adverse was filed by the Hibernia during
the period of publication. The Hibernia application, filed subsequent
to the Tiva placer application, expressly excluded said ground. The
Mary Navin, however, filed an adverse against the Tiva placer within
the period of publication and as a result of this adverse the Tiva placer
relinquished the land in question. The Mary Navin application for
patent covered said ground, publication was made in its behalf and
again no adverse claim was filed by the Hibernia. The Hibernia having failed to adverse both the Tiva placer and the Mary Navin, as to
the ground covered by the latter's entry, the Hibernia has no standing
before the Department, as an adverse claimant or otherwise, such as to
warrant the suspension of the Mary Navin's entry to await the result of
the suit by the Mary Navin against the Hibernia.
Your office decision is accordingly reversed and mineral entry No.
1228 will be passed to patent if found to be regular in all respects.
APPEAL-lMNING

CLAIM-ANNUAL EXPENDITI3E-SECTION

2324 R. S.

P. WOLENBERG ET AL.
An order of the General Land Office directing a hearing, though generally not
appealable, will be reviewed by the Department, when brought to its attention
by appeal or otherwise, if it is made to appear that said order involves matters
which the Land Department can not inquire into, or is contrary to law, or the
settled rulings of the Department, or is otherwise palpably erroneous.
The annual expenditure of one hundred dollars in labor or improvements, required
by section 2324R. S., is solely a matter between rival or adverse claimants for
the same mineral land, and goes only to the right of possession, the determination of which is committed to the courts and not to the Land Department, a
hearing therefore, involving such matter, should not be ordered by the General
Land Office.

The statutory assumption declared in section 2325R. S., that no adverse claim exists,
where no such claim is filed in the local officeduring the period of publication,
has relation only to adverse claims which might have been made known at the
local office during that time.
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Secretary Hitchcook to the Commissioner of the General Land
(W. V. D.)
November 13, 1899.
(A. B
December 2, 1896, P. Wolenberg et al. filed in the local office

application for patent for the Mascot and Pennsylvania lode mining
claims, survey No. 10825,in the Cripple Creek mining district, Pueblo,
Colorado. Notice of this application was duly posted and published, \
but no adverse claim was filed during the period of publication, which
ended February 3, 1897. The applicants did nothing more in the way
of prosecuting this application for patent untiLNovember 3, 1898,when
they filed in the local office the proofs of the posting and publication
of the notice of the application, offered to pay the purchase price for
the laud, and asked that the application be passed to entry. December 21, 1898,payment of the purchase price was made and entry was
allowed.
April 13, 1897, Robert A. Christy filed in the local office a corrobo-

rated protest against this application for patent, alleging, in substance,
that the applicants failed to make an expenditure of one hundred dollars, in labor or improvements, upon the Mascot claim during the year
1896, or at any time thereafter, and that by reason of such failure the
protestants had relocated that claim on March 23, 1897. This protest
was inadvertently placed among the files relating to another claim,
also called the Mascot, and was apparently lost sight of, as a result of
which no action was taken thereon by the local officers. It does not
appear that Wolenberg or any of his associates were notified of the
filing of the protest, or that they were aware of its existence at any
time before the allowance of their entry. Counsel for Christy having
thereafter invited the attention of your office to the filing of the protest, and to the fact that no action had been taken thereon, the local
officers were called upon for a report in the matter, in response to
which the protest was transmitted to your office April 19, 1899,with a
statement of the inadvertence leading to its loss and the failure to give

it consideration.
May 9, 1899,your office, upon consideration of the- protest, ordereda hearing to determine, among other things, whether an expenditure
of one'hundred dollars, in labor or improvements, had been made upon
the Mascot claim for the year 1896, and, if not, whether work had been
resumed thereon prior to the alleged relocation thereof on March 23,
1897. The entrymen have appealed.
Ordinarily an order of your office directing a hearing, being an interlocutory proceeding, will not be disturbed upon appeal. Indeed,
generally speaking, such an order is not appealable. This rule, however, is not without exception, and where it is made to appear that the
order involves matters which the land department can not inquire into,
or is for any reason contrary to law or the settled rulings of the
Department, or is otherwise palpably erroneous, the same may be considered and corrected or wholly vacated when brought to the attention
of the Department, whether by direct appeal or otherwise.
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In the present case the order for a hearing, in so far as it directs an
inquiry into the charge of failure to make an expenditure of one hun,dred dollars, in labor or improvements, on the Mascot claim during the
year 1896,and the alleged relocation of the claim by reason thereof,
clearly relates to matters over which the land department is without
authority. The annual expenditure of one hundred dollars, in labor or
improvements, required by section 2324 of The Revised Statutes, is
solely a matter between rival or adverse claimants to the same mineral
land, and goes only to the right of possession, the determination of
which is committed to the courts and not to the land department. In
this respect the requirement made by section 2324is essentially different from that made by section 2325, which makes the expenditure of
five hundred dollars, in labor or improvements, a condition to the issuance of patent, and therefore a matter between the applicant for patent
and the government, the determination of which is committed to the
rand department. Where the required expenditure of five hundred
dollars has been made upon a mining claim, failure to perform annual
assessment work will not, in itself, prevent the issuance of patent or
furnish any ground of protest against the allowance of a mineral entry.
(Hughes v. Ochsner et al., 27 L. D., 396; Opie v. Auburn Gold and
Mining

Co., 29 L. D., 230.)

The action of your officein ordering a hearing to determine whether
the annual assessment work for 1896 had been done upon the Mascot,
and, if not, whether work upon that claim had been resumed before the
alleged relocation thereof, was erroneous.

As before shown, the entry in question was not made until December
21, 1898,nearly two years after the expiration of the period of publication of the notice of the application for patent. No reason is shown for
this delay. The protest was not filed until more than two months after
the expiration of the period of publication. The applicants had not
then made proofs of posting and publication, or tendered payment of
the purchase price, and did not make such proofs or such tender until
November 3,1898, twenty-one months after the expiration of the period
of publication. The protest of-Christy having been lost, and the applicants for patent having no knowledge thereof, it was not, even after its
filing, considered an obstacle to making the entry.
In the recent case of Cain et al. v. Addenda Mining Company (29

L. D., 62), the Department said:
The mining laws contemplate that proceedings under an application for patent
should be prosecuted to completion within a reasonable time after the required
publication; or after the termination of'proceedings on adverse claims, if any are.
filed; otherwise by making application for patent and giving notice thereof, but
without making payment of the purchase price one would become entitled to project,
indefinitely into the future the assumption of section 2325 " that no adverse claims
exfsts" notwithstanding the requirement of section 2324that an expenditure of one
hundred dollars in labor or improvements should be made upon a mining claim
during each year until entry is allowed.

And in that caseit was held that the failure of the applicant company
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to so prosecute to completion its application for patent, within a reasonable time after the expiration of the period of publication of the notice
thereof, and after the6termination of adverse proceedings in the courts,
constituted a waiver of all rights obtained by the earlier proceedings
upon the application.
In this case nearly two years elapsed after the required publication
before any effort was made to carry the application to completion, and
in the meantime there may have been, as claimed, a legal relocation of
the claim, based upon a-failure by the claimants to make the annual
expenditure in labor or improvements which is necessary to the continued maintenance of their possessory right as against subsequent loca-tors. The assumption, declared in section 2325 of the Revised Statutes, that no adverse claim exists in those instances where no adverse
claim is filed in the local office during the period of publication, relates
to the time of the expiration of the period of publication and to.
adverse claims which might have been made known at the local office

before that time. It has nothing to do with adverse claims which are
initiated subsequent to that time and which could not therefore have
been made known at the local office during the period of publication.
The statutory declaration does not compel any assumption in this
instance to the effect that no adverse claim intervened between the
earlier proceedings upon the application for patent, which ended February 3, 1897, and the making of the entry on December 21, 1898. In
the presence of the claimed relocation of the Mascot after the expiration of the period of publication, the applicants for patent are not in a
position to ask or urge that their laches or delay be disregarded. It
follows that the entry must be canceled. The applicants will be at
liberty to renew proceedings for patent if they so desire, and Christy
will have opportunity to present, for determination by the proper tribunal, his claim under his alleged relocation.
The decision of your office ordering a hearing upon said protest is
therefore vacated, and the matter will be disposed of by your officein
accordance with the views herein expressed.

HOMESTEAD-SECOND ENTRY.
CIIARLES S. PALMER.
A second homestead entry under which the entryman has shown due- compliance
with law may be permitted to pass to patent, where the first was relinquished
on erroneous advice, and without compensation, and the second was allowed by
the local office with full knowledge of the facts.

Secretary Hitchcock to the Commissioner of the General Land Oce,
(W. V. D.)

NYovember13, 1899.

(H. G.)

Charles S. Palmer appeals from the decision of your office of October
31, 1898, rejecting his final proof, made Jane 1, 1898, based on his -home-

2967-voL29-20
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stead entry for the N.
SE.

I

of the NE.

A of

the SE. i, the SE.

of the SE. -1-and the

of Sec. 28, T. 138 N., R. 38 W., made May 21, 1892,

in the Crookston, Minnesota, land district.
The appellant made homestead entry on April 17, 1890,for the N. W
of the SE. of See. 34, T. 138 N., B. 38 W., in the said land district,
whicl he relinquished March 5, 1892. The local office rejected his final

proof on his second entry for the reason that he had exhausted his
homestead right in making his first entry. Your office,on appeal, finding that the final proof disclosed that Palmer settled upon the tract for
which he made his second entry on April 1,1892, and has since contiuuously resided there with his family, and that his improvements thereon
are valued at nine hundred dollars, in order that the eutryman may not
be deprived of his home and improvements, directed that his second
entry should be treated as an additional entry for eighty acres, and
allowed hinh the period of sixty days within which to elect which of two

contiguous forty-acre tracts he desired to have embraced in his final
entry, and that if such entry be made, it would be submitted to the
-board of equitable adjudication for action.
It appears froni the affidavit of the appellant accompanying his
appeal to your office,that he relinquished his first entry without compensatiou, having been advised by the clerk of the district court of the
county wherein he resided that he could do so without prejudice to
the initiation of a new entry.

The local office allowed his second entry

without question, although his application therefor disclosed that he
had already made an entry, but upon the submission of his final proof
thereon, rejected the same for the reasons stated.
Accompanying- his appeal to this office,is an affidavit made by the
entryman stating that he can not surrender any portion of the tract
embraced within -his present entry without sacrifieing a considerable
portion of the land now under actual cultivation and unless he removes
his dwelling, and the difficulties in complying with the order of your
officein electing to take two forty-acre tracts, contiguous to each other,
as an additional entry, is illustrated by a diagram incorporated in his
affidavit, showing the tracts under cultivation, those enclosed, and the
location of his buildings.
There is no question, from the statements made by the entryman,
that he has acted in the utmost good faith, and that he relied upon the
advice given him prior to the time he -relinquished his first entry and
made his second entry, and upon the action of the local officein permitting him to make entry for the tract he now claims as a homestead.
While his affidavits are not corroborated by other testimony, yet the
record shows that his second entry was allowed nearly two months
after his relinquishment of the first entry was filed, with full knowledge
of his former entry.
It is. evident that it is the purpose of the law that every citizen possessing the
requisite qualifications should be entitled to a homestead of one hundred and sixty

DECISIONS RELATING TO THE PUBLIC LANDS.

307

acres of public: land subject to entry, and that a second entry may be made in
instances where, for some cause unforeseen, the first entry has failed without fault or
fraud upon the part of-the entryman (Bohun v. Brest, 24 L. D., 16).

The provisions of the homestead law are that every person shall be
entitled to enter one quarter section or a less quantity of unappropriate.d public lands, and that no person shall acquire title to more than
one quarter section of land. In order to prevent persons from making
entry of land, holding it for speculative purposes, selling their rights,
and making another entry, the regulations of the land department
have provided not only that a person shall not "acquire title" to more
than one hundred and sixty acres, but that he shall not make more
than one entry, even though under his first entry he may not "acquire
title; " but there have been a number of instances where the right to
make a second entry has been recognized under certain contingencies,
such as the uninhabitable condition of the land, the non-potable condition of the water thereon, its worthless character, the ignorance of
the entryman, or some contingency arising which has misled the entryman in his selection or in abandoning his original entry. There seems
to be no inflexible rule applied to meet the circumstances of every case.
(James J. Kubal, 25 L. D.,132; John llerkowski,
Wilson, 21 L. D., 390.)

28 L. D., 259; Lewis

Where one applied for a restoration of his homestead rights, his
petition was denied, although his entry was relinquished upon the
erroneous advice of the local officers that by such act the entryman
would not exhaust his homestead rights (Lewis M. Huntley, 4 IL. D.,
188), but in that case the entryman had not been induced by such
erroneous advice to make a new entry and establish and maintain a
residence upon the tract for which the second entry was made and
make valuable improvements thereon, as in this case.
The appellant makes oath that his relinquishment of his first entry
was made without compensation, relying upon the advice of the clerk
of the court, and he was permitted to make a second entry by the local
officers, although his application papers disclosed that he had made
a former entry. Relying upon the validity of his second entry, the
entryman has devoted years of toil to the improvement of his homestead.
He should not be deprived of the fruits of his labor, even though he
can not bring himself within the provisions of the act of December 29,

-

1894 (28 Stat., 599), permitting

a second entry under certain circum-

stances, and although his case is not met by the provisions of section
two of the act of March 2, 1889 (25 Stat., 854), permitting a second
entry to those who had not perfected title to a homestead entry prior
to the passage of the act. Under the peculiar circumstances of the
case, considering the good faith of the entryman and his reliance upon
his second entry, allowed by the local officers with full knowledge of
fact that he had made a former entry, followed by his improvement,-

-the
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cultivation and residence upon the tract covered by his second entry
for more tan five years, and as there are no adverse claims, the entry:
will be allowed to stand, and the final proof, if in other respects found
to be sufficient, will be received by your office. (See Josiah Cox, 27
IL. D., 389.)

Your officewas in error in allowing the etryman the right to make
an additional entry of eighty acres, as the second entry embraces land
not contiguous to the original entry, and because he has not made final
proof-on such non-contiguous land covered by his first entry for eighty
acres. (See sections 5 and 6, act of March 2, 1889.)
The decision of your office is accordingly reversed.

MINING CLAIM-APPLICATION-ENTRY.
SCOTIA

MINING

COMPANY.

An applicant for mineral patent who, after publication of notice, permits his application to lie dormant for a term of years waives thereby all rights secured under
said application, and must proceed anew in order to secure an entry.

Secretary Hitchcock to the Commissioner of the Generat Land Office,
(W. V. D.)
November 15, 1899.
(C. W. P.)
On October 4,1890, the Scotia Mining Company filed in the local land

office, at Rapid City, South Dakota, mineral application, No. 521, for
the Scotia lode mining claim, survey No. 643, and on December 6,1897,

made application to purchase the same. The local officers refused to
allow an entry on said claim because of conflict with several prior min-

eral applications for patent, filed by the Esmeralda Mining Cornpany,
namely: application No. 162, filed October 19, 1880, for the Esmeralda
lode (lot No. 226); mineral application No. 178, filed February 25, 1881,
for the Ocean Wave lode (lot No. 290); mineral application No. 179,
fed February 25, 1881, for the segregated Feniian lode (lot No. 291);
mineral application No. 180, filed February 25, 1881, for the Golden
Seal lode (lot No. 292), and mineral application No. 187,;filed March 23,
1881, for the Elkhorn lode (lot No. 286).
The Scotia Mining Company appealed, and on March 4, 1898, your
office rendered a decision, sustaining the action of the local officers.

- The Scotia Mining Company has appealed to the Department.
It appears from the record in the case that the appellant company
filed its application for patent in October, 1890, and that publication of
notice thereunder was duly made and the same completed in December of
that year, but no effort appears to have been made by the company to
carry its application to entry until December, 1897. For seven years
the application was allowed to lie dormant in the local officewithout
payment of the purchase price of the land sought to be entered.

DECISIONS RELATING TO THE PUBLIC! LANDS.

309

In the recent case of Cain et al. v. Addenda Mining Company (on
review, 29 L. D., 62), it was said:
The difficulty here arises from the fact that the Addenda company filed its application for patent in the local land officein 1879, made due posting and publication
thereof and upon the termination of certain adverse proceedings in 1882 became
entitled, upon paying the purchase price, to make entry of all the ground embraced
in its application and notices which had not been awarded to others-in such adverse
proceedings. Instead of exercising this right the company took no further proceedings under its said application until in 1894 after the lapse of twelve years
..
The mining laws contemplate that proceedings under an application
for patent should be prosecuted to completion within a reasonable time after the
required publication, or after the termination of proceedings on adverse claims, if
The Addenda company permitted its application to lie
any are filed; . . .
dormant so many years without making payment of the purchase price that it must
be held to have waived the rights obtained by the earlier proceedings upon the
application. Its entry in 1894, therefore, ought not to have been allowed, and for
that reason must be canceled.

Applying to the case at bar the doctrine of the case just cited it
must be held that by permitting its application to lie dormant in the
local officewithout further proceedings thereon after the publication of
notice, for the period of seven years, the appellant company waived all
its rights under that application, and must proceed anew before it can
be allowed to complete its entry. On this ground your office decision
refusing to allow said company to make entry under its application
filed in 1890, is affirmed.

-

In this connection your attention is called to the fact that the several
applications filed by the Esmeralda Mining Company appear to be
practically in the same condition as the application of the apellant
company bere. If such should be found to be the case of course action
in those cases will have to be taken according to the principles herein
announced.
The Scotia Mining Company will be at liberty to renew proceedings
to obtain patent for the land in question if it desires to do so.

SIOUX IHALF BREED SCRIP-LOCATION.

JOHN W. POE.
Sioux half breed scrip is not transferable; and the right to locate the same on
unsurveyed land can only be exercised where the improvements placed thereon
are for the personal use and benefit of the scripee.

Secretary ffitcheock to the Comnnissioner of the General Land Office,
November 16, 1899.
(H. G.)
(W. V. D.)

John W. Poe, attorney in fact for Exevier Freyneer, father and sole
heir of Exevier Freyneer, deceased, on August 27, 1885,located in his
own name Sioux half breed scrip No. 451 " B." issued November 24,
1856,on a tract of unsurveyed land in what was then the Las Cruces
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land district, now within the limits of the Roswell land district, New
Mexico. The tract covered by such location was adjusted September
11, 1894,by the local office of the latter land district, and certificate
therefor was issued on the last mentioned date to John W. Poe, " attorney in fact," for the NE. J of the SE. 1 of Sec. 19, T. 10 S., R. 14 E.,
New Mexico meridian.
On February 5, 1895, your office received a commnunication from one

John C. Judge, an attorney at law of Minneapolis, Minnesota, claiming
to represent the heirs of Exevier Freyneer, deceased, stating that at
the time of the location of said scrip the sripee was dead and that the
location was made without the knowledge or consent of the heirs; that
the heirs claim to be entitled to the possession of the scrip; and that
the said attorney gave notice in order that the location might not be
patented. Your office, in reply to such communication, advised said
attorney of the condition of the record of such location of scrip, reciting the facts, appearing from documentary evidence submitted at the
time the location of the scrip was made by said Poe, to the effect that
on March 24, 1883, the judge of the probate court of Ramsey county,
Minnesota, certified that the estate of Exevier Freyneer, deceased, had
been duly administered upon in said court, and that Exevier Freyneer
is the father and sole heir at law of Exevier Freyneer, deceased, to
whom was issued said piece of scrip; that on October 27, 1881, the heir

of the seripee executed a power of attorney to John W. Poe, authorizing him to act for said heir in the location of said piece of scrip, and

further, giving the facts of the location of said scrip by Poe. The said
Judge was also advised that he had not complied with the departmental regulations relative to the admission of attorneys to practice
before this Department, and for that reason could not prosecute the
case before this Department. No further action was taken by such
attorney.

The local office, however, was advised by your office to

notify the parties in interest that they would be given thirty days
within which to show cause why said scrip location

hould not be can-

celed because of its illegality.
Within the time limited, and on March 3, 1898, Poe's affidavit was
transmitted to your office,in which he substantially sets forth his identity as the locator of said scrip and his location thereof; that he had
filed all of his proof, including corroborative affidavits, of the improve-

ments and the value thereof, at the time of iling the scrip and making
the location; and the absence of some of such proof, he suggests, was

owing to the loss of some papers during the transfer of the records of
the land office from Las ruces to Roswell; that he used his best
endeavors to honestly and honorably comply with the law and believed
that he had done so; that his affidavit and corroborated affidavit as to
the improvements

on the land, showed the same to be a log house of

four rooms, stable, corral, and about one-half mile of wire fencing, the
value of which was six hundred dollars, and that these improvements
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remained upon the land at the date of the final adjustment of the
survey.
Tour office decided, on March 31, 1898, that as there was no showing

that the improvements were made on the land by or under the personal
supervision or direction of the Indian (meaning the heir of the scripee)
and for his personal use and benefit, and did not disclose that the said
Indian had a direct connection with the land, claiming the same for his
personal use and not for the gain and advantage of third parties, the
location must be held for cancellation. This. ruling was followed by
another affidavit from Poe, who reiterated what he had stated in his
former affidavit, and further stating that all of the improvements were
placed upon the land in good faith by him as attorney in fact, for Exevier Freyneer, the sole heir of the scripee. This affidavit was treated
by your office as a motion for a review, but as the same was not accompanied by the affidavit required by the rules of practice, to the effect
that the motion was made in good faith and not for the purposes of
delay, it was not considered. Poe then transmitted his petition for a
rehearing on the ground that his last affidavit was not intended as a
motion for a review, but simply as additional

evidence in the

ause,

and this petition is accompanied by the required affidavit. In view of
an erroneous notice given by the local office,your office considered the
motion on its merits, although it was filed' out of time, and held that
Poe had not shown a compliance with the requirements of your office,
and the motion for a rehearing was denied.

The local officers were-

directed to proceed de novo and to allow the parties in interest the
period of sixty days within which to appeal from the decision of your
office of March 31,1898, holding the scrip location for cancellation, "or
to talie whatever action they may deem proper in the premises."
Poe appeals from said decision of your office, alleging that the same
is erroneous for the reason that the evidence offered by him when he
made the proof on said land, and the proof filed thereafter amendatory
of the former evidence, do allege and show that all of the iprovements
were placed in good faith on the land by him as attorney in fact for
Exevier Freyneer, deceased, under and by direction of said Freyneer.
Assuming that the improvements were made upon the land by Poe,
as agent of the heir of the scripee, in good faith, and at the direction
of the principal, the location is invalid, since the application therefor
was made by Poe for himself and the certificate was issued to him personally and not to his principal. The letter of attorney submitted with
the application for the location purports o give Poe authority to make
the location "in the name, place and stead." of Freyneer, according to
the usual form employed in such documents.

There was no authority

whatever for the issuance of such certificate to Poe, and your office
properly held at the outset that the certificate, if it should have issued
at all, should have issued to the heirs of the original scripee.
The piece of scrip issued to Freyneer states that "this certificate of
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scrip is not by law transferable, and any assignment or conveyance of
the same is therefore void," and thus notice was brought home to Poe
that he could not obtain the location in his own name. This was not
necessary, as the act of July 17, 1854 (10 Stat., 304), under which the
scrip was issued, provided that no transfer or conveyance of the scrip
should be valid, and this Department has followed the plain wording
of the statute in this respect.
The circular instructions

of May 28, 1878 (2 Copps Land Laws, 1355),

issued for the guidance of local officers and parties interested, require
in filing said Sioux half-breed scripThat the application must be accompanied with the affidavit of the Indian, or
other evidence that the land contains improvements made by or under the personal
supervision or direction of said Indian, giving a detailed description of said improvements, and that they are for his personal use and benefit; in other words, you should
be satisfied that the Indian has a direct connection with the land, and is claiming
the same for his personal use. Unless such evidence is filed, you will reject- the
application.
The act itself provides that the scrip may be located upon any other unsnrveyed
lands not reserved by the government, pon which they the scripees have respectively
made improvements..

This provision has been so construed in the departmental instructions
that the improvements must be made by the scripee, or under his personal supervision or direction.

The last affidavit filed by Poe, which

was forwarded to your office subsequently to the location, alleges that
-the improvements were placed in good faith on the land by Poe as attorney in fact for the heir of the scripee, under and by his direction.
There is no allegation that these improvements were made by the Indian
or under his personal supervision or direction or for his personal use
and benefit, as the instructions require, and it does not appear from
the record that the Indian has a direct connection with the land and
is claiming the same for his own personal use. As the affidavits of Poe,
including the one he states was filed in corroboration of his affidavit at

the time the location was made, but which is not in the record, do not
set forth these necessary facts, they were properly held to be insufficient
by your office.

Assignments of such scrip by a double power of attorney, one giving
the right to locate and the other to sell, where made for the purpose of
divesting the scripee of his interest, have been declared to be invalid,
and the location made thereunder was canceled. (Strong v. Pettijohn
et al., 21 L. D., 111, 113.) It has also been held that the right to locate
such scrip on unsurveyed land can only be exercised where the half
breed has made improvements on the land for his use and benefit, and
the improvements in such case are a condition precedent to the location.
(Allen et al. v. Merrill et al., on review, 12 L. D., 138, 154; McGregor
et al. v. Quinn,18.L.D.,368; Morganv. Missoula Electric Light Company,
21 L.-D., 306.)

The decision of your office is affirmed.
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HOMESTEAD ENTRY-EXTENSION OF TIME FOR PAYMENT.

CHARLES B. B. SPRENELE.
A homestead entryman who has complied with the requirements of the law for a
period of five years from date of settlement is entitled to submit final proof, and
to an extension of time within which to make payment under the act of September 30, 1890, if otherwise within the terms of said act.
Cases involving the question of the right to an extension of time for payment should
be treated as special.

Secretary Hitchcock'to the Commissioner of the General Land Ofice,
(F. L. C.)

November 16, 1899.

(C. J. G.)

August 23, 1898, Charles B. B. Sprenkle submitted final proof on his
homestead entry, made February 20, 1897, under section 21 of the act
of March 2, 1889 (25 Stat., 888), for the W. NW. J, Sec. 28, and the
E. J NE. , Sec. 29, T. 35 N., R. 15 W., 6th p. m., Ponca series, O'Neill

land district, Nebraska.
The said proof, which was approved by the local officers, shows that
the entryman is a native born citizen of the United States; that he
built a house on the land described in the year 1891 and continuously
resided thereon from June, 1892, to date of proof; that he has about.
eighty acres under cultivation and has cropped the land each season;
and that his improvements are worth about $800.
On the same day he made application, under the joint resolution of
Congress approved September 30, 1890 (26 Stat., 684), for an extension
of time in which to make payment. This resolution provides:
That whenever it shall appear by the filing of such evidence in the offices of any
register and receiver as shall be prescribed by the Secretary of the Interior that any
settler on the public lands, by reason of a failure of crops for which he is in no wise
responsible, is unable to make the payment on his homestead or preemption claim
required by law, the Commissioner of the General Land Officeis hereby authorized
to extend the time for such payment for not exceeding one year from the date when
the same becomes due.

In support of his application, the entryman alleged failure of crops
due to severe drouth and hail storms. October 18, 1898, your office
denied the entrymans application for extension of time and rejected
his proof on the ground that under section 2291of the RlevisedStatutes,
as construed by your officein connection with other specified acts having reference to proof and payment, " he is not entitled to the benefits
of said joint resolution until eight years from the date of entry." At
the same time, however, your office granted him the privilege of making payment within the time allowed for appeal, which he now takes to
the Department.
Section 2291 provides, among other things, that no certificates shall
be given for land or patent issued therefor, until the expiration of five
years from date of entry, but that at the expiration of that-time or at
any time within two years thereafter, the entryman shall be entitled to
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patent upon satisfactory proof of residence and cultivation for the term
of five years immediately succeeding the time of making entry. The entryman herein submitted his proof, which was found satisfactory by the
local officers, five years from date of actual settlement.

This was before

he made. application for extension of time for payment, and he thus
brought himself within the rules governing such applications. Circular
of January 14, 1891 (14 L. D., 293). In construing said section 2291
your office apparently overlooked the act of May 14, 1880 (21 Stat., 140),

the third section of which provides that the right of a homestead entryman " shall relate back to the date of settlement." In the language of
the supreme court in the case of Sturr v. Beck (133 U. S., 511, 547)A claim of the hormestead settler, .
is initiated by an entry of the land,
which is effected by making an application at the proper land office, filing the affidavit and paying the amounts required by sections 2238 and 2290 of the Revised
Statutes. Under section 2291the final certificate was not to be given or patent
issued ' until the expiration of five years from the date of such entry.' Bat under
the third section of the act of May14, 1880(21 Stat., 140),providing that 'any settler
who has settled, or who shall hereafter settle on any of the public lands of the
United States, whether surveyed or unsurveyed, with the intention of claiming the
same under the homestead laws, shall be allowed the same time to file his homestead
application and perfect his original entry in the United States land office as is now
allowed to settlers under the preemption laws to put their claims of record, and his
right shall relate back to the date of settlement, the same as if he settled under the
preemption laws,' the ruling of the Land Department has been that if the homestead settler shall fully comply with the law as to continuous residence and cultivation, the settlement defeats all claims intervening between its date and the date of
filing his homestead entry, and in making final proof his five years of residence and
cultivation will commence from the date of actual settlement.

See cases of Clark S. Kathan (5 L. D., 94); Hall v. Dearth (5 L. D.,
172); Tobias Beckner (6 L. D., 134); Falconer v. Hunt et al. (6 L. D.,
512); Prestina B. Howard (S L. D., 286); and Bryant v. Begley (23 L. D.,

188). In the last case cited it is said (syllabus):
Under the act of May 14,1880, the right of a homestead settler relates back to the
date of his settlement, and if at the date of his application to enter he has prior
thereto lived on the land and complied with the law for the statutory period, his
interest therein, in the absence of any intervening adverse claim, becomes at once a
vested and devisable right.

The full five years having elapsed since his settlement accompanied
by the actual establishment of residence, and having 'compliedwith the
law during that period, the entryman was entitled to submit his proof.
As proof and payment must be made at the same time, payment therefor becamedte when the entryrnan submitted his proof. Introductions
of November 18, 1884 (3 L. D., 188); Lottie Merwin (5 L. D., 221); Ida
May Taylor (6 L. D., 107), and R. M. Barbour (9 L. D., 615). The joint

resolution of September 30, 1890, provides for an extension of time in
which to make payment for one year ''from the date when the same
becomes due." It is true, as stated in your office decision, that an
entryman is not required to make proof and payment until the expiration of the full time allowable under the acts providing for extension of

DECISIONS RELATING TO THE PUBLIC LANDS.

315

time therefor (Circular of October 18, 1894,19 L. D., 305), but there is
nothing in the said joint resolution that forbids him, upon showing
compliance with law for the requisite period, from sooner submitting

his proof and applying for such extension-Charles

H. McCune (14

L. D., 509); and when he does so, and said proof is found satisfactory,

he is entitled under the joint resolution of September 30, 1890,upon
the acceptance of such proof and proper showing, to an extension of
time for one year in which to make payment. Nathaniel Woodiwiss
(15 L. D., 339); Edward W. Sheldon (16 L. D., 390), and George W.
Robinson

(21 IL. D., 116).

It appearing that the entryman in the case at bar comes within the
remedial provisions of said joint resolution his application for extension
should have been granted.
The entryman applied for an extension of time for one year from
August 23, 1898. It will be observed therefore that more time has
already elapsed than asked for in his application. To avoid, as far as
possible, this condition of things, directions have at intervals been given
to your officethat cases involving the question of the right of extension
of time be made special "'to the end that the smallest possible time may
elapse from the date of the application to that of a final judgment
thereon." See cases of Parker V. Brown (20 L. D., 323) and George
W. Robinson (21 IL.D., 116).

Your officedecision is hereby reversed and Sprenkle will be allowed
a reasonable time, to be fixed by your office,in which to make payment
upon the proof already offered by him.

MINING CLAIM-STATUTORY
HIDDEN

TREASURE

EXPENDITURE.

ILODE.

The departmental decision herein of September 12, 1899 (29 L. D., 156), modified on
review.

Seeretary Hitchcook to the Commissioner of the General Land Office,
(W. V. D.)
November 21, 1899.
(E. B., Jr.)
By its decision of September 12, 1899 (29 L. D., 156), in the case of

the Hidden Treasure lode mining claim, mineral entry No. 1153,made
May 26, 1897, survey No 11,475, Durango, now Denver, Colorado, land
district, the Department affirmed so much of your office decisions of

August 30, and November 11,1897, as required the claimant Joseph B.
Hardon, upon pain of cancellation of the entry without further notice,
in case of default, "to show compliance with the law in the matter of

expenditures,"but directedtatBefore proceeding to cancel the entry, however, you will allow the claimant a
reasonable time within which to file a certificate of the surveyor general, showing
other expenditure, if. any there be, additional to that in the said discovery cut, and
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aggregating in value $500.00,made by himself or his grantors, upon or for the benefit of the claim as now constituted, at any time prior to the expiration of the period
of publication of notliceof the application for patent. See Draper et cal.v.Wells et al.
(25 L. D., 550.)

Claimant has filed a motion for " review, rehearing and modification"
of the decision of the Departmentso that tis claimant's application shall not be cancelled, but that claimant may
within a reasonable time perform sufficient labor upon the said claim to equal $500
and secure a certificate thereof of the surveyor general of Colorado and be permitted
to readvertise his said application and be allowed upon conformity to the law and
to the rules of the Department for securing patents to be permitted to make his entry
for the said lode without payment again of the government price for the land.

This amounts to an admission that there had not been made upon or
for-the benefit of the said claim as now constituted an expenditure of
$500 prior to the expiration of the period of publication; and therefore
claimant asks additional time within which to make the necessary
expenditure.
In consideration of the apparent good faith of the claimant, who,by
reason of the exclusion of the conflict between his own and certain
adverse locations, has lost two shafts valued at $520 upon which he
relied with another improvement valued at $125 to meet the requirement of the statute as to expenditure, the decision under review is
hereby modified to the extent of allowing claimant nine months from
notice hereof within which to make the necessary expenditure and file
the certificate of the surveyor -general in proof of the same, with the
view of thereafter submitting the entry to the board of equitable adjudication for its consideration and action.
The entry will accordingly remain intact, but suspended for the pur-

pose indicated.
RAILROAD GEANT-ACT OF JULY 1, 1898.
NOTHERN PACIFIC RY. CO.
The departmental regulations of February 14, 1899, 28 L. D., 103,issued under the
act of July 1, 1898,so modified as to recognize the Northern Pacific Ry. Co. as
the lawful successor in interest as to all lands within the limits of the grant
made to the Northern Pacific R. R. Co.
Under paragraph 30of said regulations, where a showing is made sufficient to exempt
the company from relinquishing the tract, the individual claimant who has
theretofore elected to hold said tract, should be advised of such showing, that he
will be given another opportunity to relinquish his claim and take other lands,
and that in the absence of such action on his part the contest will proceed to
decision in the usual way.

Secretary Hitchcock to the Commissioner of the General Land Office,
(W. V. D.)
November 21, 1899.
(F. C. W.)

With your office letter of October 2 last were transmitted certain
relinquishments, Nos. 1 and 1-A, State of Minnesota, made by the Northern Pacific Railway Company, as successor to the Northern Pacific Rail-
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road Company, under the provisions of the. act of July 1, 1898 (30 Stat.,
597, 690), embracing certain lands included in a list approved by this
Department on August 8th last as a basis for relinquishment by the
company under said act.
In submitting these rlinquishments you fail to note that they are
made by the Northern Pacific, Railway Company and embrace lands in
the State of Minnesota. Paragraph two of the regulations issued under
said act, approved February 14th last (28 L. D., 103), states that:
As to all lands within. the limits of the grant situated in the State of Minnesota
and in the State of North Dakota east of the Missouri river, the Northern Pacific
Railroad Companyhas no successor in interest, but its property and affairs are now in.
the haids of receivers, appointed and acting under the authority and direction of certain circuit courts of the United States . . . . Within the limits of that portion of the
grant situated in the State of Minnesota and in the State of North Dakota east of
the Missouri river, relinquishments should e executed by the Northern Pacific
Railroad Company, and also by the receivers thereof, and selections in lieu thereof
should be made by such receivers on behalf of the railroad company; the receivers,
in executing elinquishments and in making lieu selections, to act under proper
authorization first obtained from the proper court.

Since the forwarding of said relinquishments, however, there have
been filed in this Department examined copies of special masters' and
receivers' deeds, dated September 22, 1899, conveying to the Northern
Pacific Railway Company all the rights of the Northern Pacific Railroad Company in and to lands east of the Missouri river, whether
under the grant expressed in the act of Congress of July 2, 18.64,or
under any subsequent grant, by way of indemnity or otherwise, sub
ject, however, to a certain mortgage or deed of trust dated the first day
of January, 1881, and known as the general first mortgage of said
Northern Pacific Railroad Company, and executed by it to the Central
Trust Company of New York as trustee;

also a certificate of satisfac-

tion of said general first mortgage,said certificate having been executed
by the Central Trust Company of New York on the 13th instant. The
relinquishments under consideration were executed October 5th last,
subsequent to the deed from the special masters and receivers to the
Northern Pacific Railway Company, before referred to.
In view of the showing above referred to, the circular of February
14th last will-be modified so as to recognize the Northern Pacific Railway Company as the lawful successor in interest as to all the lands
within the limits of the grant provided for in the acts lnaking grants
to the Northern Pacific Railroad Company.
It is noted that said relinquishments do not include all of the lands
covered by the list approved by this Department on August 8th last as
the basis for relinquishment, the exceptions being as follows: W. J ofthe SW. i of Sec. 7, T. 133 N., R. 40 W., shown to have been sold to

Anton J. Egeberd in December, 1895,and a strip of land one hundred
feet wide, extending

through

lots 6 and 7 of Sec. 35, T. 133 N.,*R. 41

W., sold in 1892 to the Northern Pacific, Fergus and Black Hills Railroad Company.
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By paragraph thirty of the regulations of February 14, 1899, it is

provided:
Where it satisfactorily appears from the record in any contest that the lands in
controversy come within the terms of this exemption, the Commissioner of the
General Land Officein calling upon the individual claimant to exercise the privilege
accorded to him (see paragraphs 17and 18) will notify him that the railroad claimant
can not be required to relinquish such lands, and that unless he elects to relinquish
the same and take other lands in lieu thereof the contest will proceed to final determination without further regard to said act; and where such exemption is satisfactorily shown after the individual claimant has elected to hold the lands in contest
(see paragraph 23), the Commissioner of the General Land Office will notify him
thereof and accord him another opportunity, to be exercised within a stated time,
to relinquish the lands in contest and take other lands. In the event that this privilege is declined, the contest will proceed to final decision in the usual way.

Relative to the tract first above described, it must be held that the
showing is sufficient to exempt the company from relinquishing said
tract, and under the above paragraph it becomes the duty of your
office to advise the individual claimant who has elected to hold said
tract of said showing, and to accord him another opportunity, to be
exercised within a fixed time to be named by your office, to relinquish
his claim to said tract and take other lands. He should also be advised
that in the event this privilege is declined, the contest will proceed to
final decision in the usual way.

. Relative to the tract included in the right of way of the Northern
Pacific, Fergus and Black Hills Railroad Company, the claimant to
this land should also be advised of the showing and accorded an opportunity to retain this tract, subject to such right of way, or to relinquish
his claim thereto and take other lands in lieu thereof as provided for
in said act.
Relinquishment No. 1 is,.upon examination, accepted by the Department, but action upon relinquishment No. 1-A, which includes only
the tract covered by the right of way above referred to, is suspended,
subject to the action of the individual claimant thereto under the
privilege of election herein accorded him.

FEES-LOCAL OFFICERS-STATE SELECTIONS.

S. W. AUSTIN ET AL.
Local officers are not entitled to fees collected on approved State selections that
become final prior to their incumbency.

Secretary Hitchcock to the Conrnisssmierof the General Land Office
(W. V. D.)

November 21, 1899.

(E. F. B.)

With your letter of January 23, 1899, you transmit the appeal of
S. W. Austin, register, and F. E. Densmore, receiver, of the district
land office at Independence, California, from the decision of your office
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of December 14, 1898,declining to allow appellants the fees paid by
the State of California upon lists 1 and 116, of selections of lands
made by said State for internal improvements under the act of September 4, 1841 (5 Stat., 453).

List No. 1 was filed in the Aurora, Nevada, land office,July 5, 1871;
and was approved October 26, 1871. It embraced selections in townships 3 and 4 S., I. 29 E., aggregating

6640 acres.

List No. 116 was

filed January 18, 1866, in the Stockton, California, land office, and
embraced selections in section 35, T. 1 S., 1. 31 E., and in section 2,

T. 2 S., R. 31 E., aggregating three hundred and twenty acres, which
were approved in list No. 2, August 8, 1876.

It not appearing from the records of your office that the State had
paid the fees required by section 2238,Revised Statutes, for said selections (amounting to $88.00), the local officers at Independence, California, said lands now being within the limits of that district, wererequired to notify the State and to request payment thereof.
In compliance with said request the State paid said sum to F. E.
Densmore, as receiver of the district land office,at Independence, California who reported it in his account for October, 1898, as fees for selec.

tions of lands made by the State of California, as per lists Nos. 1 and
116.

Your office,by letter of December 15, 1898,informed appellants that
they were not entitled to fees for said selections as they were earned
by the local officers performing the duties of register and receiver at
the time the lists were filed. From this ruling they have appealed.
Their contention is that the payment of fees is a prerequisite to the
validity

of a selection, and that

no valid selection was made of the

lands embraced in said lists until October 18, 1898,when the fees'were
paid to them. Hence, they insist that the fees were earned during
their incumbency.
The approval of the list was an adjudication of the validity of the
selections and vested the title in the State, although the statutory fees
had not been paid. It remained a charge against the. State but that
did not affect the validity of the selection or render-it any the less final.
Territory of Oklahoma (29 L. D., 72). No service was required of or

performed by appellants in the filing and approval of said lists. Every
act essential to the finality of the selection had been performed by
others prior to their incumbency, and growing out of such service there
simply remained a charge against the State in favor of the United
States which could be collected through the medium of the local land
office. The annual salary paid to such officersis the compensation for
public land services performed by them, for which no fees are specifically

provided.
Your decision is affirmed.
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REPAYMEKNT-SALE
OF ISOLATED TRACT.
JOHN RICHLI.
Repayment of an alleged excess paid on the purchase of an isolated tract can not be
allowed, where the bid and payment are voluntary, and not for the protection
of any interest of the purchaser.

Secretary Hitchcock, to the Coinissioner of the General Land Office,
(W. V. D.)
November 23, 1899.

This case relates to the sale of the SW. - of the SE. i of Sec. 4, T. 13
N., IR. 19 W., Missoula, Montana, land district, under section 2455 of
the Revised Statutes, as amended by the act of February 26, 1895(28
Stat., 687).
February 26, 1898, your office, upon the application

of John Richli,

ordered said tract into the market as an isolated and disconnected
tract or parcel of the public domain, at a price of not less than $2.50
per acre. After due publication the offering was had April 11, 1898,
at the local office, at which time Richli appeared as a bidder and at
first bid $1.25 per acre for the tract. The local officers, acting under
the instructions in the order for the offering, declined to receive a bid
of less than $2.50 per acre, whereupon Richli increased his bid to that
sum. There being no other bidders, Richli's increased bid was accepted
by the local officers and lie made payment for the land accordingly.
In making his increased bid and in paying for the land he protested
that his first bid of $1.25per acre should have been accepted, and that
the action of your office and of the local officers in refusing to receive
any bid less than $2.50 per acre was erroneous, and also gave notice

that he would apply for repayment of the claimed excess.
Without discussing whether the action of your office in fixing $2.50
per acre as the minimum price at which this tract would be offered was
authorized by section 2455, as amended by the act of February 26,
1895,it is sufficient to say: That the order for the sale was made upon
the application of lichli and in terms stated that the offer would be at
not less than $2.50 per acre; he took no exception to the terms of the
order; he had no interest in the tract which it was necessary for him
to protect by bidding, nor -was he otherwise under any obligation to
become a bidder at any price.
is bid and payment of $2.50 per acre
were therefore voluntary. Under these circumstances he has no right
to repayment.

Railroad Co. v. Commissioners (98 U. S., 541). The

action of your office in denying his application therefor is, for these
reasons, affirmed.
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OF MVARCH3, 1887.
ET AL.

Where lands are patented to a State for the use of a railroad company, and the patent is accepted, the State is thereafter precluded from claiming any of said lands
under the swamp grant, as against a purchaser under the act of March 3,1887,
whose purchase was made in good faith while the title was in the trustee for the
benefit of the vendor.

Seeretary Hitchcock to the omnmissioner of the General Eandi Office,
(W. V. D.)
November 23, 1899.
(L. L. B.)

John F. Gene-vayand Delmer Worthington have joined in an appeal
from your office decision of February 4, 1899, in which te right to
patent for the E. of the NE.
of Sec. 31, T. 95 N., R. 42 W., Des
Moines, Iowa, was awarded to Theodore Goergen, and the same right

as to the SE.

of the NW. 4 of the same section was awarded to Eliz-

abeth Goergen, wife of said Theodore, under the act of March 3, 1887
(24 Stat;, 556), in virtue of their respective purchases of the same from

the Sioux City and St. Paul Railroad Comnpany,as against the claim of
Delmer Worthington for the E. of the NE. and the claim of John F.
Genevay for the SE. - of the NW. i of the said section, whose claims
thereto were initiated by application to nake homestead entry of these
tracts, February 27, 1896,when these and other lands were opened to
entry under departmental direction.
Au examination of the record discloses no error in your judgment,
in so far as it awards the said tracts to the purchasers from the railroad company as against the claims of te appellants.
It appears, however, that the records of your office show that there
is pending a swamp claim which conilicts with the purchase of
Elizabeth Goergen of the SE. 4 of the NW. - of said section 31, and in
your office decision the local officers were instructed to allow her entry

for said tract to be made of record, under the circular of December 13,
1886 (5 L. D., 279), which provides that the governor shall be notified

that he may within sixty days object to the perfection .of the entry.
This direction was unnecessary, because when these lands were patented to the State of Iowa, for the use of the railroad company, and
the patent accepted by the State, the claim of the State as to all swamp
lands in cluded within such patents was adjudicated and the State
precluded from thereafter laying claim to any lands so certified as
against a purchaser under the act of March 3, 1887, whose purchase
was made in good faith, while the title to the lands purchased was in
the trustee for the benefit of the vendor. (See Rogers Locomotive
Machine Works v. American Emigrant Company, 164 U. S. 559-575.)
The decision appealed from is accordingly modified.
2967--voL 29-2 L
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SAILE OF TIMBER-ACT Or IARCH 3, 1891.

J. W. MCCUTCHEN ET AL.
The sale of timber on unreserved public lauds is not authorized by the act of March
3,1891 (26 Stat., 1093).

Assistant Attorney-General Van Devanter to the Secretaryof the Interior,
November27,1899.
(G. B. G.)
By letter of SeptembeL9, 1899, the Commissioner of the General-Land

Officetransmitted to the Department, and favorably recommended the
allowance of, the separate applications of J. W. Mcutehen and Charles
H. Dudley for a permit under the act of March 3, 1891 (26 Stat., 1093),
and the regulations thereunder, approved March 17,1898 (26 L. D., 399),

to purchase, cut, remove and dispose of timber from sections 4 and 5
and the B. J of Sec. 6, T. 14 S., R. 69 W., 6th P. M., in Teller county,

Colorado, the same being unreserved public timber lands.
By your reference of November 14, 1899,

am asked for an opinion

whether the sale of timber on unreserved public lands under said circular of March 17, 1898, is authorized by the act of March 3, 1891, supra,
on which said circular is based.

The said act of March 3, 1891, amends another act of that date (26
Stat., 1095,1099), entitled "An Act to repeal timber culture' laws and
for other purposes," and is i part as follows:
And in the States of Colorado, Montana, Idaho, North Dakota, and South Dakota,
Wyoming [NewrMexico and Arizona, by the act of February 13, 1893, 27 Stat., 444],
and the District of Alaska, and the gold and silver regions of Nevada and the Territory of Utah in any criminal prosecution or civil action by the United States for a
trespass on such public timber lands or to recover timber or lumber cut thereon it
shall be a defense if the defendant shall show that the said timber was so cut or
removed from the timber lands for use in such State or Territory by a resident
thereof for agricultural, mining, manufacturing, or domestic purposes under rules
and regulations made and prescribed by the Secretary of the Interior and has not
been transported out of the same, but nothing herein contained shall operate to
enlarge the rights of any railway company to cut timber on the public domain, provided that the Secretary of the Interior may make suitable rules and regulations to
carry out the provisions of this act, and he may designate the sections or tracts of
land where timber may be cut, and it shall not be lawful to cut or remove any timber except as may be prescribed by such rules and regulations, but this act shall
not operate to repeal the act of June third, eighteen hundred and seventy-eight,
providing for the cutting of timber on mineral lands.

There is nothing in this act which suggests that it was the purpose
of Congress to thereby authorize or provide for the sale of timber on
the public lands. As gathered from a careful examination of the terms
of the act, its purpose seems to have been to modify the law relating to

the cutting and removal of timber from lands of the United States by
denying to the government the right then existing to demand a conviction in a criminal prosecution, or a recovery in a civil action, when

in any of. the States, territories or regionsl named, timber is cut or
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removed from the public timber lands for use in such State or territory
by a resident thereof for agricultural, mining, manufacturing or domestic purposes under rules and regulations made and prescribed by the
Secretary of the Interior, and is not transported out of that State or
territory.
Section 2461 of the Revised Statutes contained a general prohibition
against cutting or removing timber from the lands of the United States
and imposed penalties for its violation. It was to avoid the effect of
this statute, in instances deemed by Congress to be meritorious, that
the act under consideration was enacted. It must be construed with
section 2461as if their several provisions appeared in ore act, one part
of which in general terms prohibited the cutting or removing of timber
from the lands of the United States and the other part of which authorized the cutting and removing of such timber in specified localities by
designated persons for enumerated purposes, under rules and regulations to be made and prescribed by the Secretary of the Interior. The
act says nothing about selling timber or collecting any compensation or
price for that which is cut or removed under the statute and the regulatious prescribed thereuuder, and it seems to me that authority on
the part of the Secretary of the Interior to sell such timber or to make
the right or privilege of cutting or removing the same dependent upon
payment therefor can not be implied from the general authority given
to him to prescribe rules and regulations to carry out the provisions of
the aet.
I am of opinion that the legislation under consideration does not
authorize the sale of timber, and irasmuch-as the regulations of March
17, 1898,supra, provide for sales thereof I advise that said regulations
be reformed and brought within the authority given the Secretary of
the Interior by the statute under which they were prescribed.
Approved, November 27, 1899:
E. A. HITCHCOCK,

Secretary.
FINAL PROOF-PTJBLICTVIIO

OF NOTICE.

CHARLES YOST.
If final proof is not submitted within ten days following the time fixed therefor new
publication of notice must be made.

Secretary Hitchcock to the Commissioner f the General Land Office,
(W. V. D.)
November 27, 1899.
(C. J. G.)
April 29, 1895, Charles Yost made homestead entry No. 11,499 for lot
3, SE. of the NW. 4-,Sec. 3, T. 14 N., R. 15 W., and the S. of the

SW. 4, Sec. 34, T. 15 N., R. 15 W., Salt Lake Mer., Salt Lake City land
district, Utah.
May 10, 1898, he, with one of his witnesses, appeared before the clerk
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of Box Elder county, at Brigham City, Utah, and submitted final proof
testimony, in accordance with published notice; but the testimony of
his other witness was not taken until June 10, 1898,or thirty days after
the date advertised, the said witness testifying that the delay was
caused by his being out of the city on officialbusiness. Final certificate No. 6101 issued June 13, 189.8.
December 13, 1898, your office, under rule 2 (9 L. D., 123), required

Yost to make new advertisenent, lie being allowed sixty days therefor,
or to appeal, and pending compliance with this order held his final
certificate for cancellation. He was also notified that in the event of
republication, and at the expiration of that period no protest had been
filed, his proof already submitted would be accepted.
January 27, 1899, your office denied a motion for review, the basis of

said motion being a certificate under the band and seal of the clerk of
-Box Elder county, to the effect that no protests or objections to the
final proof in question have been made or filed i his office. Yost now

appeals to the Department, and in addition to alleging error in the
action of your office in requiring hin to make new publication, asks

that his case be referred to the board of equitable adjudication.
Section 7 of the act of Mareh 2, 1889 (25 Stat., 854), provides:
That the "act to provide additional regulations for homestead and pre-emption
entries of pnblic lands," approved March third, eighteen hundred and seventy-nine,
shall not be construed to forbid the taking of testimony for final proof within ten
days following the day advertised as upon which such final proof shall be made in
cases where accident or unavoidable delays have prevented the applicant or witnesses from making such proof on the date specified.

Departmental

circular approved July 17, 889 (9 L. D., 123), con-

taining rules to be observed in passing upon final proofs, "where the
same are required by the general laws or regulations of the Department," and which modifies circular of February
(Rule 2):

19, 1887, provides

Where final proof or any part thereof has not been taken on the lay advertised, or
within ten days thereafter under the exception and as required in Rule 1, you will
direct new advertisement to be made; and if no protest or objection is then filed, the
proof theretofore submitted, if in compliance with the law in other respects, may be
accepted.

The final proof in question, not having been " taken within ten days
following the time advertised," such proof is not therefore within the
provisions of section 7 of the act of March 2, 1889,spra, and therefore,
under Rule 2 of the circular of July 17, 1889,new advertisement was
properly required by your office. Rule 9 of said circtlar provides under
what circumstances cases may be referred to the board of equitable
adjudication, as follows:
Where final proof has been accepted by the local office prior to the promulgation
of said circular of February 19, 1887,if in all other respects satisfactory, except that
it was not taken as advertised, the case may be submitted to the board of equitable
adjudication for its consideration.
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Finialproof in this case not having been made prior to the promulgation of said circular of February 19,1887, does not come within Rule 9,
but is controlled entirely by Rule 2 herein referred to, which requires
new advertisement where said proof " or any part thereof has not been
taken on the day advertised, or within ten days thereafter."
Your said office decision is accordingly hereby affirmed; bt as it
appears that the only irregularity has reference to claimant's failure to
duly submit his proof, and as the matter is solely between the government and the entrywan, he will again be allowed an opportunity to
make new publication, and if at the expiration of the time no protest is
filed or objection made, the proof already sbmitted

will be accepted

and the case referred to the board of equitable adjudication for its
action. In case of failure to comply with this order the entry will have
to be canceled.
IIO1JESTEADENTRY-MINOR CHIILDREN-SECTION 2-292 R. S.
BULLER V. GORDON HEIRs.
On the death of an entrywoman leaving minor children, the father of such children
having died prior to the allowance of the entry, the fee to the land vests in said
luinors under section 2292R. S., irrespective of any question as to their heirship
under local statutes.

Secretary flitcheock to the ommissioner of the General LandOOce,
(W. V. D.)

'November27, 1899.

The land involved in this case is the SW.

(W. m. W.)
-

of Sec. 32, T. 7 S., R. 6

W., New Orleans, Louisiana, land district.
The record shows that on July 26, 1887, Lueretia Gordon; claiming
to be a widow and the head of a family, made a homestead entry for

the land in question.
March 23, 1896, the local office sent a notice, by registered letter, to

Miss Lucretia Gordon, to the address given by the entrywoman in her
application to enter, notifying her that she would be allowed thirty
days from date of service to show cause why her claim should not be

forfeited and her entry canceled for non-compliancewith the homestead
law in the matter of making final proof within seven years from date
of entry. Said notice was returned uncalled for.
April 12,1897, Achille Buller filed an affidavit of contest against said
entry, alleging the death of the etrywoman, abandonment, and that
the tract was not settled upon and cultivated by her or her heirs as
required by law.
A hearing was ordered and notice thereof was served pon William,
Rodolph, Adolph, John and Medora Gordon, the children of the entrywoman.

The evidence was taken before an officer designated-for that purpose
by the local officers. At the time set for taking the testimony the par-'
ties appeared and submitted evidence.

326

DECISIONS RELATING TO THE PUBLIC LANDS.

May 3, 1897, Rodolph Gordon, for himself and the other heirs of

Lucretia Gordon, applied to make final proof nder her efitry, and after
due publication of notice submitted such proof.

The contestant,, Buller, appeared whell the proof was taken and filed
a protest against its acceptance.The register and receiver found in favor of the contestant and recommended the rejection of Gordon's final proof and the cancellation of the
entry in question.
Notice of their decision was sent by registered letter to C. Mayo, the

commissionerbefore whom the final proof was taken and they forwarded
the record to your office and reported that no appeal had been taken
from their decision.
June 14, 1898, your office considered the matter and found, among

other things, that there is nothing in the record to show that C. Mayo
was, ever authorized to represent the heirs of Lucretia Gordon, and
notice to him of their decision could not be held to have been notice to

said heirs. Therefore their decision had not become final as to the
facts. Upon the record and evidence your officereversed the judgment
of the local officers and dismissed Buller's contest.
He appeals.
The law of the State of Louisiana provides that "Bastards, adulterous or uncertain children shall not enjoy the right of inheriting the
estates of their natural father or mother." Buller contends that the
children of Lucretia Gordon were born of an adulterous relation and
that therefore no rights nuder her homestead entry passed to them
upon her death. Your office correctly held that the provisions of the
laws of the State relating to inheritance can not affect the rights of
the claimants in this case.
The homestead law does not purport or assume in any respect to
regulate the matter of heirship or to establish a, line of descent or distribution for a deceased entryman's estate. It simplyprovides a uethod
whereby a homestead claim, which is not property in thp sense that it
is or can be affected by Statelaws, may be perfected by and patented
to certain persons specifically named in cases where an entryman dies
before perfecting his entry.
Section 2292 of the Revised Statutes provides thatIn case of the death of both father and mother, leaving an infant child or children
under twenty-one years of age, the right and fee shall inure to the benefit of such
infant child or children; and the executor, administrator, or guardian nay, at any
time within two yesrs after the death of the surviving parent, and in accordance
with the laws of the State in which such children, for the time being, have their
domicile, sell the land for the benefit of such infants, but for no other purpose; and
the purchaser shall acquire the absolute title by the purchase, and be entitled to a
patent from the United States on the pameut of the office fees and Sum of money
above specified.

It appears that Thomas Gordon, the father of these children and
with whom it is claimed that Lucretia lived in adnltery,,died before her
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homestead entry was allowed; that the entrywoman died in 1888; and
that all of her children were infants under twenty-one years of age at
the date of her death.
Under these circumstances the children of Lucretia Gordon upon her
death became vested with the right and fee to the land covered by her
homestead entry. See Bernier v. Bernier (147 U. S., 242); Carran to
Williams' Heirs (20 L. D., 109); id. (26 L. D., 259); Rooney v. Bourke's
Heirs

(27 L. D., 596), and Hensley

v. Buford

(29 L. D., 275).

Your office found the proof submitted in behalf of the heirs of the
entrywoman to be satisfactory, and after careful examination thereof
such finding is concurred in.

The judgment appealed from is accordingly affirmed.
The decision of. the Department, rendered in this case October 10,
1899, was recalled and the case has been further considered, and this
decision is hereby substituted therefore

LEACH v. TA\NAHILL.

Motion for review of departmental decision of September 18, 1899,
29 L. D, 175; denied by Secretary Hitchcock November 28, 1899.
I
RAI LROAD GRANT-I1NDEMINITY SELECTION-MINER.AL

SCHERlVIPF ET AL. V. NORTHE RN PACIFIC

LAND.

it. R. CO.ET AL.

Land principally valuable for the narble and slate contained therein is mineral in
character, and within the meaning of the excepting- clause in the grant to the
Northern Pacific, and therefore not subject to indemnity selection o account of
said grant.

Secretary Hitchcock to te

Commissioner of the General Land Office
(G. B. G.)
At a hearing duly and regularly had upon the protest of Charles G.
Schrimpff et al. against the patenting of certain lands to the Northern
(W. V. D.)

Norember 29, 1899.

Pacific Railroad Company, upon its indemnity selection list No. 36,

because of the alleged mineral character thereof, it was shown that the
N. a, the N. t of the SE. , and the SW. J of the SE. of Sec. 17; the
E. . of the SE. , the SE. 1 of the NE. , the W. of the NE. I, the
NE. 1 of the NW. 1, the S. v! of the NW. and the SW. i of Sec. 19,
T. 31 N., R. 39 E., Spokane, Washington, are more valuable on account

of the marble and slate they contain than for agricultural purposes.
September 20,1898,your officeheld that said land is mineral in character
and excepted from the grant to said company, aid the company has
appealed to the department.
It is urged on appeal that it waserror to hold that sections 17 and 19 were either in whole or in part mineral in
character, by reason of the existence thereon of ny marble or slate claims, [and]
error to hold that marble or slate lands are mineral in character so as to be excepted
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from the grant to the Northern Pacific Railroad Company, Congress having, by the
act of July 1, 1898, distinctly recognized them as being within said grant.

The correspondence

between your office and the attorneys for said

railroad company shows that this appeal is not intended to raise any
question as to the fact that the land is more valuable for its marble and
slate deposits than for agricultural purposes, but said correspondence
and the appeal itself show that the only contention is that lands of
suchcliaracter as these have been found to be are not mineral lands
within the meaning of the excepting clause of the grant to said
company.

This contention is not sound. Marble and slate are mineral substances, and as such their existence on land in quantity and quality
sufficient to render the land more valuable on that account than for
agricultural purposes, makes such land mineral land within the meaning
of the mineral laws and within the meaning of the excepting clause of the
grant to the Northern Pacific Railroad Company, and therefore not subject to indemnity selection on account of said grant. See Pacific Coast
Marble Company v. Northern Pacific
. R. Co. et al. (25 L. D., 233);
Alldritt v. Northern Pacific R. . Co. (Id., 349); Hayden v. Jamison
(on review, 26 L. D., 373); Beaudette v. Northern Pacific R. B. Co. (29
L. D., 248).

The reference in the appeal to the act of July 1,1 898, is presumably
to that portion of the act of that (late found i 30 Stat., 597, 620,which
relates to the adjustment of conflicting claims to land within the limits
of the grant to said company. It does not appear owbthis act can
affect the question presented in this case, nor why it is cited unless to
show that Congress was of opinion th at '; stone" lands are not embraced
in the term mineral lands. A conclusion that such views were entertained by Congress does not necessarily followfrom the language used
in said act, nor does it low

that the word "stone" would necessarily

include marble or slate, but however this may be, the Department is of
opinion that lands more valuable for their deposits of marble or slate
than for agricultural purposes were by the granting act of 1864excepted
from the grant as mineral lands.
The decision appealed from is affirmcd.
COAL LAND ENTRY--SEcOND FILING.
HENRY. BURRELL.
A coal land entry based on a second filing may be permitted to stand, where the
first filing was abandoned on account of the worthless character of the claim,
and the good faith of the entryman is apparent.

Secretary Hitchcock to the Commissioner of the General Land Ofice,
(W. V. D.)
November 29, 1899.
(C. J. W.)
On May 12, 1898, Henry Burrell and Johln erford made coal entry,
No. 69, for the SE. of NE. , E. of SE.;, See. 29, S. of SW. 4, Sec.
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28, NE. 1.of NE. 4, Sec. 32, and NW. 4 of NW. i, See. 33, T. 4 S.,
22 B., at Bozeman, Montana.

.

By your decision of July 23, 1898, Henry Burrell was required to
furnish evidence as to. whether or not he was the same Henry Burrell
who filed coal declaratory statement for lots and 2, and S. , of NE. 4,
Sec.3, T. 18 N., B. GE., in Helena land district, Montana, on June 4, 1892.
In response the said Henry Burrell filed an affidavit iii which lie

states that he is the same person who filed in the Helena land office
the coal declaratory statement referred to and that he was informed
and fully believed when said coal entry No. 69, was made that his previous filing was no bar to his making said entry or its preceding declaratory statement, and that he made said entry in good faith. That at
the time of making said first declaratory statement at Helena, it was
sul)posed from the location development that the coal would prove
good and merchantable, but that after he made it, the coal proved so
poor that he had to abandon the claim. That in his efforts to find
good coal he expended over two thousand dollars before abandoning

if, and that care was used and expenditure made before locating the
claim. He further alleges that he was benefited in no way by said
filing and that he received nothing from any one for abandoning the
claim and has thus had no benefit under the coal land law from said
filing.
On September 2, 1898, your: office, passing upon the showing made

by Burrell, heldSaid claimant having made a previous filing under the coal land law, it iust be
held that he was debarred thereby fron making a second filing and entry. 10 L. D.,
539; 11 L. D., 351. The name of Henry Berrell will therefore have to be canceled
from the entry.
The entry as it now stands is for two hundred and eighty acres. John Herford in
his individual capacity is entitled to enter only one hundred and sixty acres. I-Ie
may be allowed however sixty days in which to elect which one hundred and sixty
acres he will retain provided the tracts selected are contiguous, antd the entry for
the remainder will be canceled.

Herford appears to have elected to exercise his right to select one
hundred and sixty acres for himself, as provided in your decision, and
has nbt appealed.
Barrell has appealed. from your office decision, alleging that it was
error to hold his interest in said entry for cancellation. It is alleged,
inter alia, that he was permitted to join in the declaratory statement
upon which the entry in question was'made, and that be has expended
much money and time in developing the claim and has acted in good

faith and that there is no adverse claimant for any part of said land,
and tan, no person would be wronged or injured by the reversal of yours
office decision.

IHefiles also an additional

affidavit in which he sets

forth the circumstances under which he joined in said entry and payment for the land, in which it is stated that the officer before whom the
last coal declaratory statement was made assured him of his right to
make it, notwithstandiig the previous coal land statement to which
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reference has been made. le asks that his title be confirmed to the
remainder of the land covered by the entry, not selected by Herford,
to wit: the S.

of SW.

,

Sec. 28, and

NE.

of NW.

of Sec. 33,

aggregating one hundred and twenty acres. Your officeheld the entry
in question for cancellation as to Burrel], for the reason that under
section 2350,Revised Statutes, but one entrv can be made under the
preceding sections, by the same person or association of persons, and
undef paragraph 9 of the coal circular, the same person can have the
benefit of but one entry or filing. In support of this construction the
cases of Albert Eismann (10 L. D., 539), and Walter Dearden (11 L. D.,
351), are cited, in each of which it was held that a second coal declara-

tory statement could not be filed in the absence of a valid reason for
failure to perfect title nder the first. The reasonable interpretation
of these decisions is that a second filing may be allowed where a valid

reason is shown for failing to perfect title under the first. The case of
Eismann, supraC,
is distinguished from the case of John McMillan (7 L.
D., 181), where he was allowed to make a second filing -upon his showing of good faith, and the expenditure of a large sum in developing

and improving the laud, and that there was no adverse claim to the
land covered by his second filing. Ii the case of Eismann the general
rule was deduced, that a second coal land filing can not be allowed in
the absence of some valid excuse (such as was shown in the McMillan
case, suepra), for abandoning the first. Burrell offers an excuse or reason

for abandoning his first filing and making a second, and the main
question would appear to be, whether the reason or excuse offered is
valid. As in the McMillan case, it is alleged that there is no adverse
claim to the land covered by the second filing. The statute itself prevents a second entry by the same person or association of persons, but
not in express terms a second filing.

The regulation prohibiting a second filing appears to have been
made chiefly for the purpose of preventing the extensive mining and
sale of coal under mere filings, without paying for the land, so that in
a case where it appears that benefits have accrued to the party under
the first filing, this would be within the evil intended to be renedied
by the regulation, and a second filing could not be allowed.

No such evil is here apparent. Burrell swears, and the fact is not
controverted, that he was deceived in the character of the land covered
by his first filing, the coal upon which turned out to be too poor to be
merchantable, and that after the expenditure of a large sum of money
in trying to develop merchantable

coal, he was compelled to abandon

it and that he derived no profit or benefit in any way from his first
filing. It appears also that the fact of the first filing was known at
the local office when the second filing was allowed, and that it was

made in good faith. Conceding the facts to be as stated by Burrell in
his affidavits, it would appear that he had a valid reason for abandoning his first filing.

His sworn statements, however, require corrobora-
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tion. Your office is directed to give him notice of this requirement,
and to allow him reasonable time to furnish such corroborative proof.
In the event such roof is furnished, your office decision will be
reversed and the joint entry of Heniry Burrell and John Herford will
stand intact for patent in its order, but on failure to furnish it, your
office decision will .stanld affirmed.
conform hereto.
INDIAN

Your office decision is modified to

ELANDS-REILIGIOtTS SOCIETY.

LSr. FRANCIS MISSION.
The amount of land that may be acquired by a religious society under section 18,
act of March 2, 1889, is limited to one hundred and sixty acres at any one point.

Assistant Attorney GeneraZVan Devanter to the Secretary of the Interior,
November 29,1899.-

(W. C. P.)

The application of St. Francis Mission to purchase a certain tract of
land upon the Rosebud Indian reservation, in South Dakota, has been
referred to me for opinion.
The act of March 2, 1889 (25 Stat., 888), provides for the establish-

ment of a number of smaller reservations within the boudaries of the
Great Sioux Indian reservation, the cession of the lands not included
in such smaller reservations, the disposal of the lands so ceded, and
the allotment to the individual Indians. Section 18 of said act is as
follows:
That if any land in said Great Sioux reservation is now occupied and used by any
religious society, for the purpose of missionary or educational work among said
Indians whether situate outside of or within the hles of any reserv atio constituted
by this act, or if any such land is so occupied upon the Santee Sioux reservation, in
Nebraska, the exclusive occupation and use of said land, not exceeding one hundred
and sixty acres in any one tract, is hereby, with the approval of the Secretary of
the Interior, granted to any such society so long as the same shall be occupied and
used by such society for educational and missionary vork among-said Indians; and
the Secretary of the Interior is hereby authorized and directed to give to sch
religious society patent of such tract of land to the legal effect aforesaid; and for
the purpose of such educational or missionary work any such society may purclase,
upon any of the reservations herein created, ay land not exceeding in any one
tract one hundred and sixty acres, not interfering with the title in severalty of any
Indian, and with the approval of and upol such terms, not exceeding one dollar
and twenty-five cents an acre, as shall be prescribed by the Secretary of the Interior.

It seems that in 1885there was set aside for the use of the St. Francis
Mission one hundred and sixty acres of land upon the Rosebud reservation, which was occupied by said mission for educational

and mis-

sionary purposes at the date of said act of 1889. In 1892 the mission
asked to be allowed to purchase an additional one hundred and sixty
acres under the provisions of section 18 of said act of 1889, supra.
The Indian Officereported that the purchase could-not then be allowed,
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because the land was not surveyed, but recommended that the Indian
Agent
be given authority to set apart for temporary use and occupation by said Catholic
Mission Boarding School (St. Francis Mission School) the 160-acre tract requested,
in order that the proper authorities of the society having said school in charge may
have the opportunityto purchase the same when the lands shall have been surveyed
and can be described by le`gal subdivisions.

This recommendation was approved by this Department July 8, 1892,
and instructions given to carry it out. One hundred and sixty acres
were set apart adjoining the other land occupied by the mission and
has been occupied since then.
Subsequently, it seems, some doubt arose as to the proper construction of section 18 of said act of 1889, and certain questions propounded
by the Commissioner of Indian Affairs were submitted to this officefor
an opinion. In his opinion of January
General Hall (18 L. D., 188) said:

29, 1894, Assistant Attorney

I do not believe it was the intention of Congress to give the society one hundred
and sixty acres of the public lands so long as the same might be used for educational
and missionary work, and also to give such society the right to buy one hundred
and sixty acres of land, and get the fee simple thereto from the government; but
in my opinion the intention was to give to such society the right to elect between
what might be called a temporary title and Tight to occupy the land, and a fee simple title by purchasing the land at the government price.

In conclusion, he advised that the Commissioner of Indian Affairs be
answered as follows:
A religious society that occupied land at the date of the passage of the act of
March,2, 1889, could have the land, to the extent of one hundred and sixty acres,
granted to it so long as the same shall be used for educational and missionary work;
or in lien thereof, such society can purchase one hundred and sixty acres of land at
the price prescribed in the statute and get the fee simple title thereto. But such
society could not have one hundred and sixty acres granted to it under the first provision of section 18, ad then, in addition thereto, purchase one hundred and sixty
acres as provided in the second provision of the same section.

This opinion was sent to the Indian Office with approval of this
Departmenit.

The Commissioner of Indian Affairs having some doubts

as to one portion of said opinion, asked
whether it.is intended to limit the quantity of land any society may have on any
reservation to one hundred and sixty acres, notwithstanding they may have been
in occeupacy of land with possibly valuable iprovemetits thereon at more than one
place on the same reservation e

In this connection the Commissioner called attention to the fact that

the language of the general allotment act of February 8, 1887(24 Stat.,
388), upon this point, is the same as that of the act of 1889, spra,

and

that the construction theretofore given that language by his office
" would be incompatible with that held by the Assistant Attorney-General. if his decision is intended to limit the amount of land to one
hundred and sixty acres which any society can have on any one reser-
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In an opinion of March 7, 1894 (18 IL. D., 209), Judge Hall

referring to his former opinion, said:
That opinion is not intended to deny the right of a religious society to have the
use of lands to the extent they may occupy the same so that the amount does not
exceed one hundred and sixty acres i any one tract,

Then, after quoting the language of the allotment act of 1887,he said:
I construe this lauguage to mean that all the lands occupied by a religious society
or other organization at the date of the passage of said act may be held by such
society, provided it is limited to not more than one hdred
and sixty acres in any
one tract.

This opinion was approved by Secretary Smith as follows:
Approved, with the proviso, each separate tract must have been in actual use for
religious or educational work among the Indians at the te
of the passage of
said act.

If the conclusion then reached is to be adhered to, this application
to purchase can not be allowed, because, the society holds one hundred

and sixty acres under the first provision of section 18 of said act of
1889, and also because it was not i possession of the land now sought
to be purchased at the date of said act.
Without now concurring in all that has been said upon this matter
by Assistant Attorney General Hall and Secretary Smith, it seems to
me to have been the design of this legislation to limit the amount of
laud to be acquired by ay such society under said act to one hundred
and sixty acres at any one point. To allow this purchase would defeat
that design by giving this society three hundred and twenty acres at
one point. I am. therefore of opinion that it can not be allowed.
Approved, November 29, 1899:
E. A. HITCHCOCK, Secreta:y.

MINING

CLAIM-SURVEYOR
ALFRED

GEINERAL-DEPUTY

MINERAL

SURVEYOR.

BALTZELL ET AL.

Under the prohibitive provisions of section 452 R. S., surveyors-general and deputy
mineral surveyors are disqualified as applicants for mineral land.

Secretary Hitchcock to the Commissioner of the General Land Ofice,
(W. V. D.)
December 1, 1899.
(J. L. MCC.)
Your office, on October 3, 1898, rendered a decision in the case of

mineral entry No. 377, made June 28, 1898, by Alfred Baltzell and
others, for the California Consolidated Iron Mine, Redding land district,
California. Said decision directed the local officers to notify Alfred
Baltzell and J. M. Cleaves, two of said entrymen, that

they would be

allowed sixty days within which to show cause why their names should
not be stricken from the entry and omitted from the patent.
The records of your office show that said Baltzell was appointed a
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deputy mineral surveyor in 1894,and has continued to occupy that
leaves was appointed deputy mineral surveyor
position ever since.
in 1894,and remained such until he became surveyor-general for the
State of California-to which position he was appointed February 19,
entering upon the duties of the officeApril 1,1898. At the date of the
mineral entry in question (June 28, 1898,supra), therefore, Baltzell was
a deputy mineral surveyor, and Gleaves was surveyor-general for the
State of California.
The decision of your office held, in substance, that because of their

occupying these official positions at the date of entry, their names
should be stricken from the entry.
Notice to show cause was served upon the parties namied, who in due

time filed a eply, contending in substance that the departmental
decision in the case of the Lock Lode (6 L. D., 105), holding that "the

mineral entry of a deputy mineral surveyor within the district for
which he is appointed is not in violation of any statute or departmental
regulation," was correct, and was improperly overruled by the Department in the case of Floyd et al. v. Montgomery et a

(26 L. D., 122);

and that, in any event, your office erred in giving to the rule laid
down in said Floyd-Montgomery case a retroactive effect.

Your office,ol December 28, 1898,adhered to its previous ruling.
The mineral applicants have appealed to the Department, specifying
in substance the same errors that were alleged in their answer to the
rule laid upon them to show cause.
It will not be necessary to consider the allegations of error 'seriatim.
The departmental circular of September 15, 1890 (11 IL.D., 348), after

referring to the departuien tal decision in the case of Herbert McMicken
et al. (10 L. D., 97;

1 IL. D.,.96), concluded as follows:

In accordance -with said decision, all officers, clerks and employes in the offices of
the surveyors-general, the local land offices, and the General Land Office, or any
persons, wherever located, employed under the supervision of the Commissioner of
the General Land Office,are, during such employment, prohibited from entering, or
becoming interested, directly or indirectly in any of the public lands of the United
States.

In the case of Frank A. Maxwell (29 IL.D., 76), the Department held

that the above quoted prohibition applied to deputy mineral surveyors.
In the case of John S. M. Neill (24 L. D., 393), the Department, speak-

ing of the circular of September 15, 1890,said:
It was clearly intended that the surveyors-general themselves should come within
the prohibition declared by said circular. The reasons which bring the clerks and
*employes of the surveyors-general under such prohibition operate with stronger
force to include the surveyors-general. For demonstration see sections 2223to 2234,
inclusive, and section 2325, Revised Statutes.

Baltzell having been a deputy surveyor, and Gleaves a surveyor-general, at the date of the entry in the case now under consideration,
the decision of your office directing that their namtnesbe stricken from
the entry is correct, and is hereby affirmed.
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OILAJOMA TOWNSITE-COURT HOUSE SITE.

W. F. HATFIELD

ET AL,

The Secretary of the Interior is without authority to grant permission to the citizens
of Alva, Oklahoma, to erect a post officebuilding on lands set apart for a "court
house site" in pursuance of the President's proclamation.

Assistant Attorney- General Van Devanterto the Secretaryof the Interior,
December 2, 1899.

(W. M. W.)

On November 16, 1899, W. F. Hatfield and other business men of
Alva, Oklahoma Territory, filed in the Department a petition asking
permission
to -erect a building . . . in the plat reserved by proclamation for a court
house, as shown in the enclosed plat of the town of Alva; said building to be used
for no other purpose than for the Alva post office.

Said petition was referred by Acting Secretary Davis to the Commissioner of the General Land Office 'for report and recommendation.
November 20, 1899, the Commissioner, after acknowledging the
receipt of the reference, reported as follows:
In reply I will saythat this office has held in a kindred application from the town
of Pawnee, that these lands had, under the law, been dedicated to the county anti
that therefore this Department was without power to grant the request.

By your reference of November 27, 1899, I am asked for an opinion

"on the question presented in the Commissioner's letter."
Section 10 of the act of March 3, 1893 (27 Stat., 612-642), among other

things, provides for the opening of lands embraced in the Cherokee
Outlet to settlement by proclamation of the President, and after referring to certain lands reserved by executive order dated July 12, 1884,
and continuing such reservation until the further action of Congress,
specifically provides thatthe President of the United States, in any order or proclamation which he shall
make for the opening of the lands for settlement, may make such other reservations
of lands for public purposes as he may deem wise and desirable.

August 19, 1893, pursuant to section 10 of the act of March 3, 1893,

swpra, the President issued his proclamation opening the lands in the
Cherokee Outlet to settlement (29 Stat., 1222,1226). Sah, proclamation
recites, among other things, that the lands in question had been divided
into counties as required by law,
and lands have been reserved for county seat purposes to be entered under sections
twenty-three hundred and eighty-seven and twenty-three hundred and eighty-eight;
of the Revised Statutes of the United States, as therein required, as follows, to wit:
For county M, the south half of the northeast quarter and the north half of the
southeast quarter of section twenty-three, and the south half of the northwest quarter
and the north half of the southwest quarter of sectiontwenty-four, township twentyseven north, range fourteen west of the Indian Meridian, excepting one acre reserved
for government use for the site of a land office, and four acres to be reserved for the
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site of a court house, which tracts are to be contiguous and to be designated by lot
and block upon the official plat of survey of said reservation for county seat purposes, hereafter to be issued by the Commissioner of the General Land Office; said
reservations to be additional to the reservations for parks, schools, and other public
purposes required to be male by section 22 of the act of May 2, 1890.

The townsite

of Alva, Okiakormia, covering the laind emblraced in

the President's proclamation, was surveyed under the directions and
instructions of the Commissionerof the General Land Officeand a plat
thereof accompanies the petition of Hatfield et al. By said lat the
townsite of Alva is divided into lots and blocks, except block forty,
which contains 172,240 square feet and is designated "Court House
Site." The land reserved for a land officeadjoins this block on the east.
Under the language used in the act of 1893, ereinbefore quoted,
there is no room for doubting the authority and power of the President
to make the reservation "for county seat purposes," as made in his
proclamation of August 19, 1893. His authority was ample, full and
complete to make such reservations of ads as he might deem wise

and desirable "for public purposes." The term "public purposes"
clearly covers a court house site, and when the townsite survey was

made and the plat thereof approved the reservation attached to the
specific tract designated

as a "court house site," and under the proc-

lamation the county at once became entitled to a patent therefor.
In view of the foregoing I an) of opinion that the Secretary of the
Interior is without the power to grant permission to citizens of Alva
to erect a building to be used as a post-officeupon the land embraced
in block forty of said town as a court house site, and so advise.
Approved, December 2, 1899:

E. A. HITCaoocx,
Secretary.

RAIhLRO.D LANDS-SECTION 4, ACT OF MARCH 3, 18T.
HOFF ET AL. V. MCNUTT.
A timber culture entry of a tract made by a bona fide purchaser thereof under section 4, act of March 3, 1887, cannot be held as an abandonnent of his claim
under said act; it appearing that such entry was only intended to be utilized in
the event of failure to secure title through his purchase.

Secretary Hitch cock to the Commissioner of te
(W. V. D.)
December 4, 1899.

General Land Office,
(L. L. B.)

By your office decision of March 8, 1899, the right to patent for the
SE. of Sec. 15, T. 96 N., R. 42 E., Des Moines, Iowa, was awarded to

Porter S. McNutt, under the 4th section of the act of March 3, 1887
(24 Stat., 556), in virtue of his purchase of the same from the Sioux City

and St. Paul Railroad Company, March 17, 1887,while the title to said
land was held by the State of Iowa in trust for the use and benefit of
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said company, and the homestead applications of Juliet R. Kelly and
H. P. Hoff for the same tract were rejected.
Kelly and Hoff have appealed.
The errors charged in the appeals are for the most part such as were
decided adversely to their contentions in the case of Schneider. v.
Linkswiller et a., 26 L. D., 407, which need not be here noted; but,

*

.

there is another objection to the claim of McNutt which deserves
consideration,
It appears that in November, 1S90,after having paid on his contractwith the company more than a thousand dollars and made quite extensive improvements, McNutt was allowed by the local office to make
timber culture entry for the land so purchased.
Counsel for appellants insist that such action on his part was anI
abandonment of his claim under the act of March 3, 1887, and thatl
thereafter he could not be considered as a purchaser from the company,

aud so is not entitled to the reeydv nrQvided in said act.
This contention cannotbe snlstained, The reCordindicates no disp6 ,
sition on his part to abandon his claim arising from his purchase.
Whlih he applied to niake this timber culture entry. there was some
doubt as to thB title of the railroad company to this land. Shortly
prior to that time suit had beeniinstituted in the United States circuit
court, the purpose of which was to declare the title to this and otherA
lands in the United States, and public alid legal opinions were divided
as to where the title belonged. He had pnrchased the land and made
large payments thereon in the full belief that the equitable title to the
tract was in the company. lie must have known that if the title was
declared not to be i the company, it, of necessity, vested in the United
States, as it was afterwards adjudged to be. His action then, in applying to the government for title was only a precautionary measure,
intended tobe utilized only in the event of failure of title in his grantor,
and in the furflher event that his consequent rights under the act of
March 3, 1887, might also fail.

His attitude in law is similar in some

respects to that of the grantee of an estate, who, in order to strengthen
his title, purchases a claim or color of title asserted by a third party.
Such action cannot be considered as an abandonment of claim under
his original conveyance.
Your office decision is affirmed.

WARREN V. GIBSON.

Motion for review of departmental

decision of September .25 1899,

29 L. D., 197, denied by Secretay Hitchcock, December 4, 1899.
2967-vOL

29

22-
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RAILROAD RIGHT OF VAY-ADDITIONAL STATION GROUNDS.
MIssoiRI,

KANSAS

AND TExAS RY.

Co

V

The necessity for additional station grounds, claimed under the act of July 25, 1866,
must be shown before a plat thereof will be approved.
The acts of April 25, 1896, and March 2, 1899, do not divest or impair rights theretofore acquired under previous right-of-way legislation but plae limitations
upon the extent to which the Secretary of the Interior may thereafter grant or
authorize the use of grounds, for station and other purposes, by companies operating railroads in Indian Territory, and regulate the procedure whereby such
grant or authority may be obtained.

Secretary Hitchcock to the 0omm>issioner
of Indian Affairs, December5,
(W. V. 1).)

1899.

The Department has considered the communication of your office,
dated September 9, 1899,and also the motion enclosed therein, wherein
the Missouri, Kansas and Texas Railway Company seek a review of
departmental ruling of July 13, 1899,declining to approve -a plat of
grounds claimed by said company to be used and occupied by it for

reservoir and stock-yards purposes, adjacent to the regular station
* grounds of the company, at Muscogee, Creek Nation.
Without now specially eonsiderinog the reasons given in the decision

of July 13, 1899, for the refusal to approve the plat presented by said
company, the Department is clearly of opinion that the plat should not
* be approved.
The acts of Congress which bear upon this matter are those of July
-

25, 1866

(14 Stat., 236), April 25, 1896 (29 Stat., 109), and March 2, 1899

(30 Stat., 990). This railroad secured its right of way through the
Indian Territory

ulder the act of July 25, 1866, which in section 8

provides:
And the right of way through the Indian Territory wherever ?uch right is now
reserved or may hereafter be reserved to the United States by treaty with the Indian
tribes, is hereby granted to said company to the same extent as granted by the sixth
section of this act through the public lands.,

The extent of the right of way granted by the sixth section, to which
reference is thus made, is as follows:,
-Said way is granted to said railroad to the extent of one hundied feet in width on
each side of said road where it may pass through the public domain; also all necessary ground for station buildings, workshops, depots, machine-shops, switches, sidetracks, turn-tables, and water stations.

-

It appears that under this act the company, on January 30, 1872,
secured departmental approval of a plat' showing the grounds then
desired by it for station and other purposes at Muscogee, said grounds
so approved to it being four hundred feet wide-two hundred feet on
each side of the center of the track-and 2980feet long.
The act of-April 25, 1896, entitled "An act to grant to railroad com
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panies in Indian Territory additional powets to secure depot grounds,'
provides in section oneThat any railroad company operating a railroad in the Indian Territory may
acquire the right to use sch additional ground as may he neeessay for railway
purposes at tations DOw existiig, or for the establishment of new stations or depots
by making it appear to the Secre'tary of the Interior that such additional ground is
necessaryforrailway purposes, andthat the convenience of the public and the pnblic
interests will be promoted thereby: Provided,That the lands so acquired shall be
subject to all the conditions and iinitatid6s as to use as are the lahds for right of
way Laidstation purposes, as contained i the original acts, respectively, granting
the companies rights of wiay through the Indtian Teritory.

The act of March 2, 1899, grants rights of way for railway, telegraph
and telephone lines through Indian reservations and through lands
held by Indian- tribes or ilations in the Indian Territory, and i section
two provides:
That such tight of way sall not exceed fifty fet in width on each side of the
entire line of the road; except where therO treheavy cuts and fills, when it shall ot
exceed one hundred feet in width ol each side of the road, add may include ground
adjacent thereto for station buildings, depots, and niachlie-shops,side-tracks; turnouts, and water-stations, not to exceed one hundred feet in width by a length of two,
thousand feet, and not more than one station to be located within any one continalous length of ten miles of road: Provided, That this section shall apply to all rights
of way heretofore gralited to ailroads in the Indian Territory where no provisions
defining the width of the rights of way are set oit in the act granting the same.

The company claims that under the act of July 25, 1866, it was
entitled to take and use the lands in question for reservoir and stockyards purposes under the provision granting all necessary ground for

stationbuildings . . . . depots . . . . and wator-stations"; that uider
this provision it did enter upon, occupy and use the lands in question
for reservoir and stock-yards purposes and thus obtained a vested right
therein; and that the acts of April 25,1896, and March 2, 1899,are
without application to the ight of way granted to said company by
the act of July 25, 1866. The present application and plat are not,
presehted under and do not conform to the act of July 25. 1896,or that
of March 2, 1899.

The ground claimed for reservoir purposes is 15.6 acres in extent, and.
adjoins the lands heredofore approved for station and other purposes.
It is stated that this 15.6 acres in its entire extent is actually required
by the company for a reservoir in the operation of its railway, and that
t has been occupied and used for that purpose since 1874. How or
iwhy the necessity for the use. of this ground as a reservoir arises is
not stated, but upon inquiry among the officers of this Department
acquainted with the location of the reservoir it appears that it is a
depression, aided by an embankment

upon one side, in which Water

accumulates by reason of surface drainage so as to constitute a large
but shallow pool, which dries up at some seasons of the year. The
pool is not fenced and is not exclusively used by the railway company,
but is used as a watering place by animals in that vicinity and as a
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place from which the railway compaiiy draws water for its engines.
There is no showing that this, is the only or most feasible means of

obtaining water to be used in the operation o the railway. It is at
best very doubtful whether this constitutes a "water station" within
the meaning of the statute, and it is equally doubtful whether any
necessity therefor can be shown. Since the company, although asserting a use and occupation of the land for a period of twenty-five years,

did not present any plat thereof to the Department for approval until
the present year, it is believed that their present application for the
approval thereof is not entitled to favorable consideration .
The

grounds claimed to be used for stock-yards are 4.4 acres in extent

and adjoin the grounds heretofore approved for station and other purposes, and it is said that it "has been i the possession of such railway
company for several years and has been used by said companyfor that
purpose continuously and is now being so used."

When the stock-

yards were located-whether before or after the act of April 25, 1896is not shown, and while it is stated that the ground claimed for this
purpose in its entire extent is actually required, the facts and circumstances from which the necessity arises are not stated. Without considering whether stock-yards constitute "' station_buildigs "':or " depots"
within the meaning of the statute, it does not appear that the present
application therefor is well grounded.
While the acts of 1896 and 1899 do not divest or injuriously affect
any.vested rights theretofore acquired der. the act of 1866,they do
contain imitations upon the extent to which the Secretary of the Interior may grant or authorize the se of grounds for station and other,
purposes by railroad. companies operating railroads in IndianiTerritory,
and they also provide -the imethod and procedure whereby sch grant
or authority maycubeobtained.

The showing made with respect to the

stock-yards does notindicate that any vested right therein was acquired
by this company prior to the act of April 25, 1896, and, as before stated,

the present aw)lication lnd plat do not conform to either the act of 1896
or that of 1899.
The motion for review is accordingly denied.
OKLAHOMIALANDr-SREER

COUNTY.

TINA G. HENDERSON.
Where a bona fide occupant of 1lnfls in Greer county, as the head of a family, has
taken the full amount of land to which he is entitled under the act of January
18 1897,a member of his family, over the age of tLventy-oue, other'thah husband
or wife, may take, under said act, additioual or "excess" lands, not to exceed
one hundred and sixty acres.
X
If the head of the family fails to exercise his rights within the time accorded hini
by said act, any duly qualifiedimember of his family, other than husband or wife,
may succeed to his rights for three months longer, with tile limitation that such
member can take only one hundred and sixty acres.
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Actinj Secretary Ran to the Commissioner of the General.Land Offce,
(W. V. D,)

December 9,1899.

(W. A. E.)

March 21, 1898, Tina G. Henderson filed application to make homestead entry for the NE. i of Sec. 17, T. 3 N., R. 20 W., . M., Mangum,
Oklahoma, land district, claiming the same as a member of the family

of a bona fide occupant entitled to a preference right under the first
section of the. act of January 18, 1897 (29 Stat., 49)0).
This application was rejected by the local officersfor the reasons that
the land in question is covered by the homestead entry of Herrald A.
Marchbanks, made January 26, 1898, and that a member of the family
of a preference right settler wvhohas exercised his right is not entitled
to any preference right of entry.
On appeal your office, by letter of August 30, 1898, affirmed the
action of the local officers, whereupon further appeal was taken to the
Department.
Section one of the act of January 18, 1897, reads, in part, as follows:
That every person qualified under the homestead laws of the United States, who,
on March sixteenth, eighteen hundred and ninety-six, as a bona fide occupant of
land within. the territory established as Greer county, Oklahoma, shall be entitled
to continue his occupation of such land with improvements thereon, not exceeding
one hundred and sixty acres, and shall be allowed six mouths preference right from
the passage of this act within which to initiate his claim thereto, and shall be entitled to perfect title thereto under the provisions of the homestead law, upon payment of land officefees only, at the expiration of five years from the date of entry,
except that such person shall receive credit for all time during which he or those
under whom he claims shall have continuously occupied the same prior to March
sixteenth, eighteen hundred and ninety-six. Every such person shall also have the
right, for six months prior to all other persons, to purchase at one dollar an acre, in
five equal annual payments, any additional land of which he was in actual possession on March sixteenth, eighteen hundred and ninety-six, not exceeding one hundred
and sixty acres, which, prior to said date, shall have been cultivated, purchased, or
improved by him. When any person entitled to a homestead or additional land, as
above provided, is the head of a family, and though still living, shall not take such
homestead or additional land, within ix months from the passage of this act, any
member of such family over the age of twenty-one years, other than husband or
wife, shall succeed to the right to take such homestead or additional land, for three
months longer, and any such member of the family shall also have the right to take,
as before provided, any excess of additional land actually cultivated or improved
prior to March sixteenth, eighteen hundred and ninety-six above the amount to
which stch head of the family is entitled, not to exceed one hundred and sixty acres
to any one person thus taking as a member of such family.

By act approved June 23; 1897 (30 Stat., 105), the time for the exercise of the preference right of entry given by said act of January 18,
1897, to bona fide occupants of public lands in Greer county was
extended to January 1, 1898. This extension necessarily carried with it
an extension of the time within which a member of the family of -such
a bonaJIde occupant might exercise whatever preference right he or she
might have, as such member, under the section just quoted from the
act of January 18, 1897.
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The record shows that James A. Henderson, the father of the present
applicant, was, on March 16, 1896, a homafide occupant of land in Greer

county, and that on December 20, 1897,he exercised his rights under
the act of January 18, 1897,by making homestead entry for the WE. I
of See. 21, T. 3 N., . 20 W., and cash entry for the NW. i of the same
section.
Tina G. Henderson files an affidavit shoWing that she is a member

of the family of said James A. Henderson, and is over twenty-one
years of age, and that the said James A. Henderson had, prior to
March 16, 1896, improved and cultivated the land she seeks to enter,
in excess of the three hundred and twenty acres to which he was
entitled.
Where a bonafide occupant of lands in Greer county is the head of a
family and has taken the full amount of land to which he is entitled
under the act of January 18, 1897, has at member of his family, over

the age of twenty-one, other than husband or wife, any right to take
additional or excess lands under that act. This is the question presented by the present case.
.An examination of the condition of affairs existing in Greer county
at the date of the passage of the act may throw some light on the
matter and aid in the solution of the question.
Prior to March 16,1896, Greer county was generally spposed to be
a part of the State of Texas. The laws of Texas were administered
there and parties claiming portions of the public lands looked to the
State for title. For several years prior to March 16, 1896, the public
lands in Greer county were in a state of reservation, pending further
legislation and executive action, but under the general laws of the State
applicable to these lands the amount of land that one person could
reasonably expect to require from the State when the reservation was
removed was one full section, or, if te land was purely grazing land
without any permanent water supply thereon, four sections. A large
majority of the bona fide occupants of lands in Greer county, with
whose relief the first section of the act of January 18, 1897, is concerned,

had taken up and were claiming a section of land each and in many
instances improvements had been made on all or the greater part of the
section.

It is to be presumed tat

Congress knew of this condition of

affairs at the date of the passage of the act of January 18, 1897. With
that knowledge before it, Congress, in the first section of the act in
question, limited the right of these bonafide occupants to three hundred and twenty acres each, thus, in many cases, depriving the bona
fide occupant himself of a portion of his improvements. Then arose
the question as to what should be done with the land so excluded which
had been improved or cultivated by the bonafide occupant in excess of
the amount to which he was entitled under said act. Was it to be
thrown open to entry by the first qualified applicant?
The view taken by the Department is that Qongress made provision
for such cases in the latter part of the section above quoted by giving
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to any qualified member of the family of such bonafide occupant, other

than husband or wife, an additional preference. right for three months
longer in which to take this excess land, limiting, however, the amount
-which any one member of the family could take to one hundred and
* sixty acres. The additional preference right given to a qualified member of the family of a bonafideoccupant is thus a separate and distinct
grant. It cannot be exercised until after the expiration of the time
accorded the bonafide occupant himself in which to make his selection
nor is it operative if there is no qualified member of the family of such
bona fide occupant, other than husband or wife, to exercise the right, or

there is no excess of additional land actually cultivated or improved by
the bonafiae occupant prior to March 16,1896,above the amount which
the bona fde occupant himself has taken, but it is not dependent upon
the question as to whether or not the head of the family has taken the
amount to which he is entitled.

Where, as in the present case the head of the family has exercised
his rights, the question arises as to whether there is any excess of additional land actually cultivated or improved by the bona fide occupant
prior to March 16, 1896,above the amount which the head of the family
has taken. If there is any such excess land, then any qLialifiedmember
of the family, other than husband or wife, has three months from the
expiration of the time accorded the bonafide occupant himself, in which
to take such excess laud, not exceeding one hundred and sixty acres to
any one person thus talking as a member of such family.

*

Where the head of the family fails to exercise his rights within the
time accorded him, any duly qualifted member of his family, other than
husband or wife, may succeed to his rights for three months longer, with
' the limitation, however, that such member canitake only one hundred
and sixty acres, istead of the three hundred ad twenty acres to
which the head of the family might have been entitled. In such a case
there is no question of excess land, so far as this particular member,

who succeeds to the rights of the head of the family, is concerned, but,
if there be any other duly qualified members of the family, the ques* tion arises as to whether there is any excess of additional land actually
cultivated or improved by the bona fide occupant prior to March 16,
1896, above the amount which the representative member of the family
has taken. If there be any such excess land, then any duly qualified
member or members of the family may take this excess land) not
exceeding one hundred and sixty acres to any one such member.
Miss Henderson's homestead application was filed within three
mouths from the first of January, 1898, and on the showing made by
her she is entitled to make entry for the land applied for.
Your officedecision rejecting her application is accordingly reversed,
and you are directed to notify the local officers to call upon Hlerrald

A. Marchbanks to show cause why his entry should not be canceled
and the application of Miss Henderson allowed.
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WAGON ROAD GRANT-RIGHT OF SELECTION-ACT OF JULY 5, 1866.
WILLAMETTE VALLEY AND CASCADE MOUNTAIN WAGON ROAD

(o.

Within the prescribed limits on each side of the road, as cODstructed under the wagonroad grant of July 5, 1866,the company has te unqualified right of selection
from any of the sections designated by odd nlmbers, save such as had been
reserved to the United Sates before the passage of the granting act; and sch
right of selection is in no wise determined or terminated by the subsequent inclsion of said lands within the limits of a forest reservation established by executive order.

Acting Secretary Ryan to the Commissionerof the GeneralLand Office,
(W. V. D.)

December 9, 1899.

(F. W. C.)

The Willamette Valley and Cascade Mountain Wagon Road Company has appealed from the decision of your officedated September 7 ,
1898,wherein certain selections made by said company under the grant
made by the act of July 5, 1866 (14 Stat., 89), are held for cancellation
because the lands had been, prior to the presentation of the selection
lists at the local land office,included in the Cascade forest reservation
established by executive order o September 28, 1893, under section 24
of the act approved March 3, 1891 (26 Stat., 1095).

The question being an important one, oral argument was permitted,
and the matter has also been presented by brief.
As authority for the decision of your office, reference is made to the
decisions of this Department in the following cases: Northern Pacific
R. It. Co. v. Martin (6 L. D., 657), and ex parte Northern Pacific R. R.
Co. (20 L. D., 332, and 26 L. D., 422). These decisions treated only

upon the effect of the withdrawal made by the sixth section of the
Northern Pacific granting act of July 2, 1864 (13 Stat., 356), upon the
filing of the map of general route of said railroad as required by said
section.

Said granting

act also provided for the filing of a map of

definite location, which was to identify the lands granted, and upon
the filing of this map the grant attached to the odd-numbered sections
within the prescribed limits of the grant to whichthe United States have full title, not reserved, sold, granted, or otherwise appropriated, and free from preemption, or other claims or rights, at the time the line of said
road is definitely fixed, and a plat thereof iled in the office of the Commissioner of
the General Lami Office.

The, decisions so cited by your office held that the legislative withdrawal following the designation of the general route of said road, did
not debar, within its limits, the Executive from the exercise of his ordinary authority in the matter of establishing military or Indian reservations, and that lands so reserved at the time of the filing of the map of
-definite location are excepted from the operation of the Northern Pacific
grant. The filing of the map of general route did not fix any rights in
the railroad company, it merely prevented others from acquiring title to
the lands along such general route in advance of the ascertainment by
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the definite location of the road, of the lands which would pass to the
company under the grant. The Northern Pacific grant also made provision for indemnifying the company for the lands sold, reserved, or
otherwise disposed of prior to the definite location of the road, by permitting selections to be made of lands in anounts equal to those so sold,
reserved or disposed of, from a secondary or indemnity belt of lands

adjoining the granted lands. The difference between the lands within
the primary limits and those within this secondary or indemnity belt,
has been so often defined by the courts that it is deemed unnecessary

to enlarge thereon at this time, a mere reference to some of the cases
being deemed sufficient: Ryan v. R. R. Co. (99 U. S., 382); Grinnell v.
R. B. Co. (103 I. S., 739); Cedar Rapids, etc. R. R. v. Herring (110 U.
S. 27): St. Paul and Sioux City R. R. Co. v. Winona and St. Peter R.
R. Co. (112 U. S., 720); Kansas Pacific R. B. Co. v. Atchison, Topeka
and -Santa Fe Ry. Co. (112 U. S., 414); Wisconsin Central R. B. Co. v.

Price Co. (113U. S., 496). By these decisions it is established that the
indemnity grant is a contingent grant, and that no title passes until
selection is made in the manner prescribed. Neither the decisions as
to the effect of the withdrawal upon the designation of the general
route, nor those bearing upon the question as to the rights of the grantee
claimant within the secondary or indemnity belt, are controlling upon
the question as to the rights of appellant under the act of July 5, 1866,
for no provision is made by said act either for the filing of a map of
general route or for the establishment of an indemnity belt.
Thegrant madebythe act of July 5,1866,supra,under which appellants
claim is sui generis. The language of the granting clause is "that there
be and hereby is granted to the State of Oregon." This language,
where not accompanied by words indicating an intention to the contrary, has been uniformly held to pass a present title. It is necessary,
however, to identify the lands granted. Generally, they are identified
or fixed by the filing of a map, upon which is delineated the line of

location, and by the public surveys which distinguish the odd-numbered from the even-numbered sections and establish the boundaries
thereof. This act makes no provision for the filing of such a map, the
mode of identification being by selection from alternate sections desig-

nated by od(l-nunbers within six miles of the road. The six mile limits
are fixed by the construction of the road. The only limitation upon the

grantis-

That any and all lands heretofore reserved to the Uuited States by act of Congress
or other competent authority be, and the same are, reserved from the operation of
this act, except so far as it may be necessary to locate the route of said road through
the samne,in which case the right of way is granted subject to the approval of the
United States.

In the case of the United States v. Willamette Valley and Cascade
Mt. Wagon Road Co. (55 Fed. Rep., 711), the circuit court of appeals
for the ninth circuit, in construing this grant, held it to be a grant art
praesenti, notwithstanding the lands were by the terms of the grant, to
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be selected This grant is not like an indemnity grant, contingent upon
the happening of an event before which no grant can be said to exist,
but, upon the identification of the lands by a selection, the title thereto
relates back as of the date of the act making the grant.
How far is this right of selection controlled by the Secretary of the
Interior? In the case of Willamette Valley and Cascade Mt. Wagon
Road Co. v. Bruner (on review, 26 L. D., 350), this matter was carefully
and thoroughly considered and therein it was held thatThe Tight of selection conferred by the granting act can not be restricted or
limited by the Secretary of the Interior. It is his duty to supervise the adluiistratiou of this grant but his authority does not permiit him to revise or limit the laws
of Congress. He is as much bound by the provisions of the grahting act as is either
of the claimants in this case. It is the duty of the Secretary to see that the selections made in satisfaction of the grant are confined to lands deseribed in the granting act, which, according to its language, are-" alternate sections of public lauds
designated by odd numbers, three sections per mile, to be selected within six miles
of said road," excluding " any and all lands heretofore reserved to the United States
by act of Congress or other competent authority;" but as between different sections
equally subject to selection under the granting act and the order of withdrawal, the
Secretary of the Interior can not say which shall be selected or which shall not be
selected, for in doing this he would be denying the right of the State, or its grantee,
to make the selection. The supervisory authority of the Secretary is not unlimited
and can not be exercised arbitrarily for the purpose of conferring rights upon one
person to the detriment of the acknowledged rights of others. Cornelius vI Kessel
(128 U. S., 456).

It follows that within the prescribed limits on each side of the road,
as constructed, the wagon-road company has the unqualified right of
selection from any of the lands designated by odd numbers, save sce
as had been reserved to the United States before the passage of the act
making the grant. It is doubtful whether any lands so situated could
have been disposed of after the passage of the act making the grant,
except subject to the right of selection in the wagon-road company.
Surely, after the limits were fixed by the construction of the road, the
lands from which the grant was to be satisfied were not of the class
oenerally known as " public lands." They were encumbered by this
right of selection which when exercised would complete the identifica-

tion of the laud to which a present title passed at the date of the
granting act.
By the construction of the road all right of forfeiture was at an end,
and it may be questioned whether thereafter and prior to the satisfaction of the grant, Congress could have made other disposition of the
sections from which selection .was to be made.

However, the act under

which the forest reserve in question was established, manifests no purpose to limit or restrict the grant. It merely authorizes the President
to set apart and reserve " public land" wholly or in part covered with
timber or undergrowth. In the case of Bardon v. Northern Pacific
IL. R. Co. (145 U. S., 535), the supreme court defines public lands as

lands " open to sale or other disposition under general laws."
In addition to the fact that the construction of the road fixed the
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character of these lands as within the limits from which the grant was
to be satisfied, your office,folloving th econstruction of the road, defined
the limits of the grant upon maps or diagrams, copies of which were
furnished to the local officers, with directions that all the odd-numbered
sections therein be withheld from other disposition to await selection
by the company of the lands granted.
Although empowered under the act to male the selection of the
granted lands, partially identified by the construction of the road, it
was necessary that the particular land be frther identified as part of
an odd-numbered section by the government survey, before tis right
of selection could be exercised.
The progress of the public surveys within the limits of this grant
was very slow, and it was not until after the passage of the act of
August 20, 1894 (28 Stat., 423), that the company was authorized to
make deposit of sufficient sam and secure the survey of any lauds
within the Iimits of its grant upon which it desired to exercise its
.

right of selection. In the HEagan case (20 L. D., 259), the company
was required to secure, before November 1, 1895, a survey of the land

desired to be selected and to complete its selections within ninety days
-thereafter, when it was stated that the executive withdrawal would be
revoked. May 22,1895, the company made application for the survey
of the townships in which the lands i question lie, and your office,
with full knowledge that these townships were within the limits of the
Cascadeforest reservation, established as aforesaid September28, 1893,
accepted -the required deposit and granted the application for the survey, which was accordingly made. The selections in question followed,
and in the decision i the case of Wagon-road company v. Bruner (n

-review), before referred to, the executive withdrawal was ordered
revoked, and the lands not included in pending selections opened to
entry with the assent of the company. The supposition that its previous selections would be recognized undoubtedly influenced the com-

pany in interposing no objection to the revocation of the withdrawal.
From a consideration of the entire matter, it must be held that the
right of selection under the grant of July 5, 1866, from the odd-numbered sections within the prescribed limits of the grant was in nowise
determined or terminated by the inclusion of such lands within the
limits of the Cascade forest reservation, and the decision of your office
is accordingly reversed.
SALE OFiISOLATED TRACTS-DISCRETIONARY AUTHORITY.
CHARLES S. STEVENS.
The ]aw with respect to the sale of isolated tracts does not require that the Commissioner shall order such lands to be sold, butclothes him with discretion to place
them upon the market when in his judgment it would be proper so to do; and
the refusal of the Commissioner to make such an order will not be disturbed
where no abuse of his discretion appears.
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Acting Secretary Ryan to the Commissionerof the General Land Offiee,
December 9, 1899.

(W. V. D.)

(A. S. T.)

On October 2, 1898, Charles S. Stevens filed his petition praying
that the NW. of the NW. of Sec. 36, T. 50 N., R. 5 W., 4th p. m.,
Ashland, Wisconsin,land district, be ordered into market under the
provisions of section 2455 of the Revised Statutes, as amended by the
act of February 26, 1895 (28 Stat., 687).
Said petition is du ly sworn to and corroborated by the affidavit of

two other persons, and states that said landis and for more than three years has been an isolated tract of public land.
That said land is not of sufficient value to warrant its entry under the timber and
stone act of June 3,1878 and August 4,1892, but is worth the minimum price for
which lands may be sold under section 2455,R. S.

On November 29, 1898, your office rejected said application and on
January 6,1899, Stevens filed his motion for a review of- your said decision of November 29, 1898, accompanied by his affidavit wherein he

allegesthathe is the applicant above named; that the land described in his said application is
not of sufficient value or suitable to be entered under the homestead law; that it is
not of sufficient value to warrant a person paying two dollars and a half an acre
therefore and entering nder the timber and stone act of June 3, 1878as amended;
that the land is worth and that he would bid and pay therefor one dollar and a
quarter an acre if it were offered at public auction; that the lands adjoining on the
north and West that is, sections 25 and 35 of said township, have been cut and that
the timber to the south is being cut this winter; that it is extremely probable that
the forest fires which annually run through the choppings or slashings where logging
operations have been carried on in this country will run over and kill the timber on
the land described in his application during the; coming summer; that unless said
timber is removed during the first part of this year, it is probable that the same will
be killed by fire and rendered totally valueless; that unless said tract is offered at
public auction under his application, in his opinion the timber which constitutes its
almost exclusive value, will be destroyed and that no revenue will be derived from
this tract by the government or by any idividual but that the land will remain for
an indefinite period public lands unsought by any one; that for reasons and facts
above stated the applicant urges that his petition be granted.

On February 3, 1899, a decision was rendered by your office denying
said motion for review and adhering to said former decision, and from

that decision Stevens has appealed to this Department.
By section 2455of the Revised Statutes, it is provided thatIt may be lawful for the Commissioner of the General Land Office to order into
market, after due notice, without the formality and expense of a proclamation of
the President, all lands of the second class, though heretofore unproclaimed and
unoffered, and such other isolated or disconnected tracts or parcels of unoffered
lands which, in his judgment, it would be proper to expose to sale in like manner.
But public notice of at least thirty days shall be given by the land-officers of the
district in which such lands may be situated, pursuant to the directions of the
Commissioner.
-

By the act of Congress approved February 26, 1895 (28 Stat., 687),
amending said section, it is provided thatIt shall be lawful for the Commissioner of the General Land Office to order into
market and sell for not less than one dollar and twenty-five cents per acre any iso-
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lated or disconnected tract or parcel of the public domain less than one quarter section which in his judgment it would be proper to expose to sale after at least thirty
days' notice by the land officers of the district in which sch lands may be situate:
Provided, That lands shall not become so isolated or disconnected until the same
have been subject to homestead entry for a period of three years after the sarrounding land has been entered, filed upon, or sold by the Government: Provided, That
not more than one hundred and sixty acres shall be sold to any one person.

-

The law does not require that the Comnmissionershall order such lan(Is
to be sold, but clotles him with discretion to order them upon the market
when "in his judgment" it would be proper to do so. In the case at
bar, the judgment of the Conmmissionerseems to be that- the land
should not be ordered upon the market and therefore it is not in. the
category described by the statutes.
-The petition and affidavit 'of the applicant states that the land is disconnected and isolated public land, and that the surrounding lands
have been entered or filed upon more than three years so that, assuming this to be true, only one thing seems necessary to bring it to sale
under the statute, viz., the judgment of the Commissioner that it would
be proper to put it upon the market at one dollar and twenty-five cents
per acre.
Stevens appears to be very anxious to purchase the land at that
price, and although he expresses/the fear that the government may be
deprived of the revenue that would arise from a sale of the land at one
dollar and twenty-five cents per acre; his manifest anxiety to purchase
the Wandat that price has probably impressed the Commissioner with
the belief that the land is worth more, and that it is Stevens's anxiety
with reference to his own rather than the government's revenues that impels him to so persistently urge that this land be put upon the market.
There seemnsto have been no abuse of the discretion conferred by the
law upon the Commissioner, and your said decision is afhrrmed.

TIMBER

CUTTING-MINERAL

LA NDS.

INSTRUCTIONS.
The act of June 3,1878,20 Stat., 88, with respect to timber cutting on mineral lands,
applies to the States of Colorado, Nevada, Montana, Idaho, Wyoming, North
Dakota, South Dakota, and Utah, the Territories of New Mexieo and Arizona,
and all other mineral districts of the United States.

Secretary Hitchcock to the Commissioner of the General Land Office,
(W.V. D.)

December 14, 1899.

(W. C. P.)

The Department has-again considered the circular of instructions of
March 18, 1897, in relation to the cutting of timber on mineral lands,
and also your recommendation,as to changes to be made therein.
The change suggested relates alone to the territory to be affected by
the act of Jiue 3. 1878 (20 Stat., 88).
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Tle circular approved March 18 1897, but never promulgated, pro
vides upoll tiis point as follows:
The act applies to the State of Colorado,Nevada, Moiitana, Idaho, Wyoniing, North
Dakota, SouthDakota andUtah, and the Territoriesof Newliexico aid Arizoia and
all other mineral (listricts of the Unitel States.

You propose to substitute for this paragraph the folioWing:
The operation of the act does not extend beyond the states and territories specifically named therein, viz: the states of Colorado,Nevada, Montana Idaho, Wyoming,
North Dakota, Sonth Dakota, and Utah, andthe territories of New Mexicoand Arizona,
since the phrase " other mineral districts of the United States," used in the act, having no definite signification, is incapable of local application; add, consequently,
fails to have any effect for want of certainty.

In regard to this change, and referring to the construction given by
the former dircular, you say:
While the wording of the act is, doubtless, ssceptible of this construction, the
result of expanding the operation of the act beyond the states and trritories specifically named therein on the trength of so vaglue and altogether undefined phrase
as "mineral districts," will be to reuder it practically impossibleto admnister the law
in those states and territories in which it becomes operative under this term, since
it will be ipossible to distinguish as to which lands in such states and territories
are to be recognized-as constituting mineral districts." In the opinion of this
office, this phrase is incapable of definite local application.

To adopt your recommendation would be to say that the words aid
all other mineral districts of the United States are surplusage and of
no effect. Such action would be obnoxious to the well-settled rules of
construction, which require that ffeCt shall be given to every word of

a statute, if possible. As said by you, te words in question are susceptible of the construction given them in the former circular.
Furthermore, the fact that difficulty may be met with in practically
administering

a law is not usually safe ground for ignoring a provision

thereof.
The second section of said act indicates that effect was intended to
be given said phrase, and at the same time points out with some degree
of clearness, that all miimerallands are to be considered as within the
purview of said act. Said section contains the following:
That it shall be the duty of the register and receiver of any local land office in
whose district any mineral land may be situated to ascertain from time to time
'whether any timber is being clt or used upon any sich lands, except for the purposes
authorized by this act, within their respective districts.

Accepting this provision as explaining and defining the term, "other
mineral districts," it materially lessens if it does not entirely obviate
the difficulties referred to in your letter.
I agree with you that it is not necessary to include in this circular a
reference to the act of MXTarch
3, 1891 (26 Stat., 1093), providing for per-

mits to cut timber on the public timber lands in certain States. That
act has a well-defined purpose and scope of its own, and it was not
intended by this circular to affect its oDeratioii therein.
It does not seem necessary to go into a fuller discussion of the ques.
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tionls involved, as they were all quite fully gone into by my predecessor,
when first submitted (24 L. D., 167).
I concur in the conclusion then reached, and am of opinion that the
circular approved March 18, 1897, is correct.

You will, therefore, make

such modifications, as to the date when it shall take effect, as may be
necessary to give due notice thereof, and as so modified it will be
approved preparatory to its promulgation.

PRACTICE-MOTION TO DISISS.
BAR v. ALDRICH.
A motion to dismiss a contest for the want of a sufficient charge, in a case where the
: evidence is taken before a commissioner, is in due time, if made before the local
office on the day set for the hearing.

:Secretary Hitchcock to the Commnissioner of the General Land - Offee
(W. V. D.)
December 14, 1899.
(A~S. T.)

On August 2, 1889, Alfred A. Aldrich made timber-cultar6 entry
No. 6852.forthe E. of the NE. 41and the N. of the SE. of Sec. 28,
T. 122, B. 74, Aberdeen, South Dakota.
On December 22, 1897, Jacob Bar filed an affidavit of contest against

said entry, alleging that the defendanthas failed to plant tree seeds, trees, or cuttings on five acres, ten acres or any part
thereof or cause the same to be done during the 5th,.6th, 7th and th years after
entry to date, and that said failure still exists

Notice was issued and served and the testimony was ordered to be
taken before a notary public, and on the day set for taking the testimony both parties appeared with their attorneys and offeredtestimony.
On the day fixed for the hearing before the officers of the local land
office, the defendant filed his motion to dismiss the contest.

Said motion

is as follows:
[United States Land Office,Aberdeen, South Dalkota. Jakob Bar, vs.Alfred Aldrich.
Contest T. C. No. 6852.]
And now comes.the claimant and moves to dismiss this contest for the reason that
no allegation of the affidavit or complaint or notice of hearing alleges any failure to
comply with the timber culture law.
The allegations are that no tree seeds, trees or cuttings were planted during the
fifth and succeeding years, after date of entry.
This motion is made at the final hearing of the ease when the papers were returned
to the Land Officefor final hearing.
ALFRED A. ALDRICl,
*
- i
::
By J. H. HAmT, is Attorney.

Said motion was allowed and the contest dismissed by the local officers and theyontestant appealed to your office where,,on November 18,
1898, a decision was rendered reversing the action of the local officers,
and holding the entry for cancellation on the evidence taken before
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said notary public and submitted before the register and receiver of
the local office, and from that decision Aldrich has appealed to this
Department.
The affidavit does not allege sufficient grounds of contest, and the
only question to be considered is whether or not the motion to dismiss
came too late to warrant the action taken by the local officers.,
In your decision you sayIf the affidavit and notice be defective in not setting forth a sufficient charge,
such defect should have been taken advantage of by defendant at the trial and
before the tstinony was introduced. The question not having been raised at that
time, such defect, if any in fact existed, must be considered as having been waived-

and in support of this holding you refer to the case of Paxton v. Owen
(18 L. D., 540), and cases therein cited. These cases hold that such
objection to the sfficiency of an affidavit of contest must be made at
the hearing and comes too late when made for the first time on appeals

The constrnction placed upon said. ruling by your office seems to be,
that the objection is required to be made at or before the time when
the testimony is taken, and is too late if made after proof' has een
taken. Such construction is erroneous in that it does not distinguish
between the time of taking the proof and the time of the submission of
the proof and hearing by the local officers.
In th-e case of Heartley v. Ruberson (11 L. D., 575), it is held that a
motion to dismiss a contest should not be filed before an officer desig-

nated to take the testimony, and in the case of McClellan v. Crane et
at. (13 L. D., 258), it is held (syllabus):
An objection to the sufficiency of an affidavit of contest can only be raised by the
defendant, and not by him prior to the day set for the hearing.

The motion to dismiss this contest was made before the local officers
on the day set for the hearing and was therefore made in proper time.

Your said decision to the contrary is therefore reversed and said contest
is dismissed and said entry held intact.
GRlADUATION ENTRY-ACT O JANUARY 30, 1897.
COBB ET AL. V. ROBINSON.
The pendency of an application to enter lands embraced within a suspended gradutation entry, at the date of the confirmatory act of January 30, 1807,constitutes
no bar to the operation of the act.

Secretary Hitchcoclb to the Commissioner of the General Land- Office,
(W.V. D.)
December 14, 1899.
(E. J. I.)
On August 3, 1859, James J. Robinson made graduation cash entry

for the SE. A,the E. J of the SW. 1 and the SW. X of the SW. of Sc.

20, T 4;S., 1R.16E., T. M., under the act of August 4, 1854 (10 Stat., 574),

Gainesville, Florida, land district (Newnansville series)..
It seemsthat this entry was suspended in your office,because theentryman failed to furnish the proof of settlement, etc., as required by circular
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of April 7, 1856(1 Lester, 475). Subsequently by the act of February
17,1873 (17 Stat., 464), entries of this class were confirmed, where the

affidavit was filed according to instructions, and the money paid or tendered at the date of purchase, though the proof of settlement required
was not furnished.
The affidavit was so filed and the money paid in this case.

This

removed the cause of suspension so far as that ground was concerned.
But another cause of suspension was because the land was not legally
subject to graduation entry at the time Robinson made entry thereof,
not having been in the market for ordinary private entryjor the period
of ten years or more. For this reason Robinson's entr ystill remained
suspended.
On October 16, 1893,James Cobb made application at the local office
for homestead entry for the SW. I of Sec. 20, T. 4 S., R. 16 E., which was

rejected for conflict, as to the E. I of the SW. i and the SW. J of the
SW. , with the graduation entry of Robinson; and on the same day
Benjamin Cobb made like application for the SE. i of the same section,
which was rejected for the same reason. From the action of the local
officers in rejecting said respective homestead applications, each party
appealed to your office.
It was stated in the appeal of James Cobb that the south half of said
section was unoccupied until some years ago, when the Cobb brothers
bought the land from a party claiming to be able to give good title,
each paying $300; that the party from whom they had purchased, finding he could not give good title, left the country to avoid refunding the
money; that they continued to reside upon and cultivate said lands,
expecting said party would return and make the matter all right; and
that affiant, James Cobb, had a good house, stable, well, fencing and
other improvements upon the said SW.-i, amounting in value to over
$450.

Benjamin Cobb, in his appeal, swears to the same state of facts, putting the value of his own house, stable, well, fencing and other improvements upon the SE. i at $384. Each of said affidavits was duly corroborated by two witnesses.

On April 5, 1898, your office rendered decision in the case of James
Cobb, sustaining the action of the local officers in rejecting his homestead application for conflict with the entry of Robinson, and on May
13, 1898,a similar decision was rendered in your office in the case of
Benjamin Cobb.. In said decisions it was held that'
Robinson's entry, which appears to have been lade in good faith, falls within the
category of unoffered lands, is confirmed under act of January 30,1897 (29 Stat., 507).

On January 11, 1899, your office took up the case of the uspended

entry of Robinson, and after reciting the facts relating to its suspension, and the confirmation acts of February 17,1873, and January 30,
1897, said entry was elieved from suspension and approved for patenting.

2967-vOL29-23
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From your office decisions rejecting the applications of James and
Benjamin Cobb,said parties appealed to the Department.
It seems that your office considered these applications, as well as the
entry of Robinson, with which they are in conflict, separately, rendering three decisions therein, and treated each as an ex parte case. The
palders therein have, however, all been brought together in one case,
and there would seem to be no good reason why all three of said claims

should not be acted upon together.
The Department concurs in your decisions rejecting the homestead
applications of James and Benjamin Cobb, so far as the same relate to
the land covered by the entry of Robinson. That entry, though suspended, had not been finally acted upon, and was a bar to the allowance of said applications, as there can not properly be two entries at
the same time on the same land. (Russell v. Gerold, 10 IL. D, 18.) It
was also held in the case of Henry Cliff, 3 L. D., 216, that an entrythough suspended temporarily, is nevertheless an entry, and withdraws the land
embraced therein from market until sulchtime as the same may be finally acted upon.

With reference to your office decision of January 11, 1899, holding

that the entry of Robinson was confirmed by the act of January 30,
1897, it will be noted that said act provides that "all entries of the
public lands" made under the graduation act of 1854which are illegal and invalid because of the fact that the lands covered thereby had
never been offered for sale, be, and the same are hereby, confirmed

The language of this confirmatory statute is broad and covers all
existing "illegal and invalid " entries of the class referred to therein,
to the land covered by which there was no prior and valid adverse
right.
While the applications of James and Benjamin Cobb were pending
on appeal from the decision of the local officers rejecting the same, at

the time of the passage of said act, the lands involved were nevertheless subject to disposition by Congress, and were thereby confirmed to
the graduation cash entryman.
No objection would seem to exist to the allowance of James Cobb's
application upon the NW. t of the SW.
of said section, if he so

desires.
O'BRIEN V. CHAMBERLIN.

* Notion for review of departmental

decision of October 10, 1899; 29

L. D., 218, denied by Secretary Hitchcock, December 14,1899.

355

DECISIONS RELATING TO THE PUBLIC LANDS.
DE3ERT LkWD ENTRY-PROOF OF ASSIGNAENT-ANNUAL
ARTHuR

PROOF.

F. HOGSETT.

There is no authority for the acceptance of the proof of the assignment of a desert
land entry, and of annual expenditure, executed before a clerk of a court of
record outside of the land district and State in which the land is situated.

Secretary Hlitchcock to the Commissioner of the General Land Office,
(W. V. D.)
December 14, 1899.
(A. S. T.)
On August 2, 1895, Mathew Harless made desert land entry No.
2673, for the S. - of See. 30, T. 2 N., R. 1 W., Tucson, Arizona, land,

district, and on August 7 1895, he submitted satisfactory proof of
annual expenditure for the first year.
On January 28, 1898, one Aarthur F. Hogsett, as assignee of said
Harless, filed in the local office proof of annual expenditure on said
entry for the second year, and furnished a certified copy of an assign-

ment by the entryinan, dated August 9, 1896,in which the first name
of the assignor is written both "Matthew," and "Mathew," and that of
the assignee is written "Arthur." In said annual proof the assignee
signs his first name "Aarthur," and that of the etryman is written
"Matthew."

Q~

The affidavit (form 4-074 a) required of assignees of original entrymen was executed by Aarthur F. Hogsett on July 25, 1897, before T. J.

Penn, clerk of the circuit court of Scott county, Kentucky, as was also
the affidavit of the assignee (form 4-074 b) constituting part of his said
proof of annual expenditure. The depositions of his two witnesses as
to said annual expenditure (form 4-074 c) were taken on January

24,

1898,before the clerk of the district court of Maricopa county, Arizona,
that being the county in which the land is situated.
Because of the discrepancies in said names and because said affidavits
of the assignee were sworn to before said clerk in the State of Kentucky, the local officers declined to accept said proof of annual expenditure, and so notified J. K. Doolittle, attorney for Hogsett. Said attorney
filed written exceptions to the action of the local officers, ad

on May

23, 1898, he addressed a letter to the local officers enclosing a certified
copy of said assignment and wrote as follows:
Please find enclosed certified copy of assignment with clerical error in writing

name of assignor corrected. In assignee's affidavit and annual proof, you or either
of you are hereby authorized and requested to strike out one of the letter "iA's" in
the signature, and also one of the It's" in the Christian name of assignor.

The copy of the assignment accompanying said letter gives the
assignee's first name a§"Arthur.":
The papers in the case were duly transmitted to your office by the
local officers with a recommendation of adverse action upon said proof
of assignment and of annual expenditure.
Your office,on October 15, 1898,without passing upon the discrepan-
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cies in said names, rejected said proof of assignment and of annual
expenditure, for the reason that it was taken before an officer in the
State of Kentucky. H6gsett has appealed from your said decision to
this Department.
It is insisted that under the act of Congress approved May 26, 180
(26 Stat., 121),proof of said assignment and of said annual expenditure
might properly be made before the clerk of a court of record in the
State of Kentucky. Said statute provides that-0
SECTION
2294. In any case in which the applicant for the benefit of the homest6ad,
pre-emption, timber culture, or desert land law is prevented, by reason of distance,
bodily infirmity, or other good cause, from personal attendance at the district land
office, he or she may make the affidavit required by law before any commissioner of
the United States circuit court or the clerk of a court of record for the county in
which the land is situated, and transmit the same, with the fee and commissions to
the register and receiver.
That the proof of settlement, residence, occupation, cultivation, irrigation, or
reclamation, the affidavit of non-alienation, the oath of allegiance, and all other
affidavits required to be made under the homestead, pre-emption, timber culture,
and desert land laws, may be made before any commissioner of the United States
circuit court, or before the j udge or clerk of any court of record of the county or
parish in which the lands are situated; and the proof, affidavit, and oath, when so
made and duly subscribed, shall have the same force and effect as if made before the
register and receiver, when transmitted to them, with the fee and commissions
allowed and required by law.

Previous to the passage of this statute, affidavits and proof in desert
land cases were required to be made and taken before the register and
receiver of the district land office in the district in which the lands
were situated, or before the judge or clerk of a court of record of the

county in which the lands are situated, and there seems to be nothing
in the statute authorizing such affidavits and proof to be made outside
of the land district i which the lands are situated. The object andpurpose of the statute being to provide for making such affidavits, etc.,
before certain officers not theretofore authorized to take such proof,
and when taken, before the j udge or clerk of a State court the statute
expressly requires that he shall be the "judge or clerk of a court of
record of the county or pcarishin which the lands are situated."
In te

ease of Edward Bowker (11 L. D., 361), construing the statute

now under consideration, after reviewing at considerable length the
history of this legislation, it is said:
was
From this history of the act I conclude that the purpose of this eatment
simply to designate an additional or ' new officer' before whom such proofs could be
taken, and not to change in any manner the provisions defining the place for taking
such proofs.

This holding has been followed by this Department in various other
cases.

(John W. Burns, 24 . D., 443; James C. Morris, 27 L. D.,577).

Under the law and the rules and regulations of the Department
there is no authority for taking the proof of said assignent and of said
annual expenditure, before the clerk of a court of record in Kentuicky,
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and therefore your decision rejecting; said proof for the reason given is
correct and is affirmed.
Hogsett will be allowed sixty days from service of notice of this deci-

sion in which to file proper proof of said assignment and of said annual
expenditure, in default of which said assignment will be treated as if
never made.
Pending this appeal said' Hogsett has filed his affidavit showing that
his correct name is Arthur F. Eogsett and no further iroof will be
required as to the orthography of said name.

TOWNSITE ENTRY IN ALASIA-TOWN

LEwis ET AL.

LOT.

V. CAMPBELL.

The right to a deed for a town lot, in the case of a townsite entry in Alaska, made
under the act of March 3, 1891,depends upon the claim and occiipancy existing
at the date of the townsite entry.

Secretary litchcock to the Commissioner of the General Land Office.
(W. V. D.)
-Decnember
14, 1899.
(L. L. B.)

By your office decision of August 1, 1899, affirming the action of the
trustee for the townsite of Juneau, in Alaska, the right to a deed for
lots 7 and 8 in fractional block " F " in said town of Juneau was awarded

to Richard F. Lewis and Hannah L. Anthony, each having been
adjudged to be entitled to an undivided one-half interest i said lots;
they having jointly applied for a deed thereto. Their right to lot 7
was not disputed, but MalcolmCampbell was an applicant for a deed
to lot 8, and Benjainin F. Wallace was also an applicant for a small
portion of said lot 8 which bordered on the inlet. The appeal of the
two, last named claimants brings the case here.
As to the claims of Campbell and Wallace it is sufficient to say that
,the record shows that neither of them was -occupying or otherwise
claiming the lot in controversy on October 13, 1893,on which day the
townsite of Juneau was entered by the trustee for the benefit of the
inhabitants and occupants of the land embraced in said entry. See
Cofield v. MeClelland,

16 Wallace,

331, 334.

This leaves for consideration only the right of the appellees Lewis
and Anthony to a deed fron the trustee. The facts in relation to their
claim are correctly set out in your office decision, and, summarized are
as follows:
November 3,1881, one Stillman Lewis filed a location notice covering

substantially what is now lot 7, in said block "IF." About five months
later he executed and had recorded a transfer of all his rights under
said location, and on the same day filed another location notice for a
piece of land west of and adjoining his first location. This second location, filed April 1, 1882, covered what is now lot 8, and extended some
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distance-perhaps twenty feet-beyond the western boundary of said
lot to "low water mark" on an inlet of the ocean known as Gastineaux
channel. The evidence shows that he built a log house on lot 7 and
erected a fence on two sides of the ground embraced in his two loca-

tions, the other to
inlet or channel.

sides reaching to an abrupt blff washed by the

He lived in the house for some time, exactly how long

not appearing. He seems to have been an enterprising business man,
for at the time of his death, in 1890,he was the owner of the waterworks that supplied the town, and had an interest in a number of mines
and owned other personal and real property, the value of which is not
stated in the record. He died intestate, leaving as his sole heirs a
brother in Boston, Massachusetts, and a sister in Cincinnati, Ohio. The
sister is Mrs. Anthony, one of the claimants herein. Richard F. Lewis,
her co-clailant, is the son of John V. Lewis, the brother of the intestate and heir to one-half of his estate. The claim of his son arises from
a deed from his father, granting for one dollar all his interest in his
brother's estate i Juneau, Alaska. Richard F. Lewis is prosecuting
the claim in virtue of his title so derived and a power of attorney from
his aunt, Mrs. Anthony, the other heir of said Stillman Lewis.
The record shows conclusively that there was no claimant for either

of these lots at the date of the townsite entry, ecept the heirs of Stillman Lewis.
It is true that the improvements upon lot 8 were very meagre, but,
in the absence of an adverse claimant, they are believed to be sufficient
to entitle the heirs to a deed from the trustee.
* It is not explained in the record how Stillman Lewis came to exercise control and assert and maintain possession of lot 7 after the trans'fer of his location right in 1881, but the presumption is that the sale
thereof was not fully consummated, or rather the terms of the contract
of sale were not complied with by the transferee. The consideration
in said transfer was $310,one hundred dollars in cash, an order for
$175, and fifteen hundred feet of lumber to be paid, "if demanded,"
within a month from date of transfer. It was. further stipulated that
Lewis was to retain possession of the house for six months after the
transfer. The transferee is described as the " A., T. & L. Co."
The record shows that the "A., T. & L. Co." has never been in possession of said lot, nor exercised any control of the same, but, on the

contrary, the same, together with the other land embraced in the
enclosure, has been under the control of Lewis up to his death and of
his administrator, and heirs ever since, until some time in May, 1896,
when Malcolm Campbell, in the night time or very early in the morning, moved a small shack on to lot 8, since which time he has asserted

and maintained possession of lot 8, although it appears that there is a
suit pending in the United States district court, brought by Lewis and
Anthony, to oust him from the premises.
Although it is clearly shown that the decedent Lewis was in the pos-
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session of these lots as early as 1881, and was asserting such possession May 17, 1884, when the act relating to the district of Alaska was
passed (23 Stat., 24), it is not deemed necessary to invoke that act in
order to extend the relief here sought to his heirs.
The 11th section of the act of March 3, 1891 (26 Stat., 1095), is as
follows:
That until otherwise ordered by Congress lands in Alaska may be entered for townsite purposes; for the several use and benefit of the occupants of such town-sites, by
such trustee or trustees as may be named by the Secretairy of the Interior for that
purpose, such entries to be made under the provisions of section twenty-three hundred and eighty-seven of the Revised Statutes as near as may be; and when such
entries shall have been made the Secretary of the nterior shall provide by regulation for the proper execution of the trust in favor of the inhabitants of the town-site,
including the survey of the land into lots, according to the spirit and intent of said
section twenty-three hundred and eighty-seven of the Revised Statutes, whereby the
same results would be reached as though the entry had been made by a county judge
and the disposal of the lots in suck town site and the proceeds of the sale thereof
had been prescribed by the legislative authority of a State or Territory: Provided,
That no more than six hundred and forty acres shall be embraced in one townsite
entry.

The regulations issued under said act direct that lots unclaimed at
date of entry shall be sold at public outcry and the proceeds expended
under direction of the Secretary of the Interior for the benefit of the
town. See General Land OfficeCircular, 1899,page 134. These lots,
then, must be awarded to Lewis and Anthony, or sold for the benefit
of the town.
As shown by the record, there was no one except the heirs of Lewis
claiming this land at date of the townsite entry, and while their improvements were meagre, they were sufficient to designate their occupancy
and claim in the absence of an adverse claimant, and the townsite
trustee, as well as your office, has so held,; and it is believed that Lewis'

heirs have brought themselves within the provisions of the general
townsite act which was incorporated so far as practicable in the said
act of March 3, 1891.

The decision of your office,in so far as it awarded the right to a deed
to the land in controversy, is affirmed.

MINING CLAIM. MINERAL LAND-APPLICATION.
COLEMAN ET AL V. MCKENZIE ET AL.
A failure to do the required annual assessment work on a mining claim can not be
taken advantge of by a claimant under the agricultural land laws, but only by
a mineral claimant who, after such failure and before resumption of work,
relocates the land according to the mining laws.
By the failure to prosecute a mineral application to completion within a reasonable
period after publication, the right to the mining claim is not lost, but the right
to the assumption declared by section 2325, R. S., that no adverse claim exists
and that the applicant is entitled to a patent upon payment for the land.
The case of Cain et at. v, Addenda Mining Co., 29 L. D., 62, cited and distinguished.
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Secretary Hitchcock to the Commissioner of the General Land Office,
(W. V. D.)
Decenmber14, 1899.
(W. A. E.)
John D. McKenzie et al. have filed a second motion for review in the
case of James V. Coleman et al. v. John D. McKenzie et al., involving

lands in townships 8 and 9 south and ranges I east and 1 west, M. D. M.,
San Francisco, California land district.,
This case was decided by the Department May 4,1899 (28 L. D., 348),
and motion for review of said decision was denied October 18, 1899.

As ground for the present motion it is urged that the decision of
May 4,1899, herein, holding that a patent is not essential to the enjoyment of a mining claim, and that the failure of the Santa Clara Mining
Association and its successors in interest, Coleman et al., to prosecute
said association's application for a mining atent during the period
intervening between departmental decision of August 24,1885,in Santa
Clara Mining Association v. Scorsur et al. (4 L. D., 104) and the times

when McKenzie et at. attempted to initiate claims to the land under the
agricultural land laws, is in conflict with departmental decision of July
25, 1899, in Cain et al. v. Addenda

Mining Company (29 L. D.,

2),

wherein it is held that the mining laws contemplate that proceedings
under an application for a mining patent should be prosecuted to completion within a reasonable period after the required publication, or
after the termination of proceedings on adverse claims, if any are filed,
and failure to do so constitutes a waiver of rights secured under the
application.
There is no conflict between these decisions.

A

application for

patent is not essential to the acquisition or maintenance of a mining
claim. The location and maintenance of a mining claim according to
law carry the .right to possess the land within its boundaries and to
extract the minerals found therein, but they do not give any right
to the fee. An application for patent is the proceeding whereby one
having a mining claim seeks also to acquire the fee or paramount title

of the United States. An application for patent not being essential to
the acquisition or maintenance of a mining claim, it follows that the
abandonment of such an application leaves the title to the land and
the right to possess the same and to extract the minerals therefrom
just where they would have been if no application for patent had been
made. If the land be agricultural in character, it is not subject to location under the mining laws, and if it be mineral in character, no claim
thereto can be acquired under the homestead or other agricultural land
laws. The mining laws (Section 2324Revised Statutes) require thatOn each claim located after the tenth day of May, eighteen hundred and seventytwo, and until a patent has been issued therefore not less than one hundred dollars
worth of labor shall he performed or improvements made during each year. On all
claims located prior to the tenth day of May, eighteen hundred and seventy-two, ten
dollars' worth of labor shall be performed or improvements made by the tenth day
of June, eighteen hundred and seventy-four, and each year thereafter, for each one
hundred feet in length along the vein until a patent has been issued therefor; but
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where such claims are held in common, such expenditure may be made upon;any one
claim; and Lpon a failure to comply with these conditions, the claim or mine upon
which such failure occurred shall be opera to relocation in the same manner as if .no
location of the same had ever been made, provided that the original locators, their
heirs, assigns, or legal representatives, have not resumed work, upon the claim after
failure and before such location.

-

Thus, while.a stated amount of expenditure in labor or improvements
is required to be made annually upon each mining claim, a failure to
conforin to this requirement will not result in a forfeiture of the claim
if the original locators, their heirs, assigns or legal representatives,
resume work upon the claim after such failure and before relocation
thereof by another. A failure to do the required annual assessment
work does not change the character of the land, and make that agricultural which was mineral before, nor does it make mineral land subjeet to disposition under the agricultural land laws. Therefore a failure
to do the required annual assessment work cannot be taken advantage
of by a homestead or other claimant under the agricultural land laws,
but can be asserted only by a mineral claimant who, after the failure
and before resumption of work by the first locator, relocates the land
according to the mining laws.
In Cain et al. v. Addenda Mining Company the facts were that the
company had made application for a mining patent, notice of which was

duly posted and published for the required period. The mining laws
(Section 2325 RevisedStatutes) provide thatif no adverse claim shall have been filed with the register and the receiver of the
proper land office at the expiration of the sixty days of publication, it shall be
assumed that the applicant is entitled to a patent upon the payment to the proper
officer of five dollars per acre and that no adverse claim exists.

The company did not make payment for the land or take any other
proceeding Upon its application for patent until several years after the
expiration of the period of publication and after the termination of proceedings upon the only adverse claim filed against its application, when
it asserted a right, under its application and publication, to make payment for and entry of the mining claim. Protests against the allowance of this entry were filed, alleging that the company had failed to
do the required annual assessment work during a part of such intervening time, and that after such failure and before any resumption of
work by the company, the protestants relocated the ground according
to the mining laws. The company insisted that it was entitled, because
of its application for patent and the published notice thereof, to the
assumption declared in section 2325, but it was held, as before stated,
that the mining laws contemplate that proceedings under an application for patent should be prosecuted to completion within a reasonable
period after the required publication or after the termination of proceedings upon adverse claims, if any are filed, and that failure to do so
constitutes a waiver of all rights secured under the application. In
other words, that which was held to have been waived or lost, by the

362

DECISIONS RELATING TO TE

PUBLIC LANDS.

failure to reasonably prosecute the application for patent, was not the
mining claim, but the right to the assumption declared by section 2325
-that no adverse claim existed and that the company was entitled to a
patent upon payment for the land. The Department did not in that
case undertake to say that the company had lost its mining claim by
its failure to prosecute the application for patent, btit rather that it had
thereby lost the advantage theretofore obtained by its application for
patent and by publication of notice thereof, and that if the company
desired to obtain the fee or paramount title of the United States, it was
necessary for it to again make application for patent and give notice
thereof? which would afford the protestants,

who claimed to have relo-

cated the ground (not because the company failed to prosecute its application for patent, but because it failed to do the required annual assessment work), an opportunity to adverse the new application and to
obtain, as contemplated by the mining laws, a judicial determination
of the conflicting rights of possession asserted by the company and the
protestan ts. That decision does not even tend to sustain the contention
of the agricultural claimants in the case at bar.
It is true that they claim that Coleman et al., the mineral claimants,
have failed to do the required annual assessment work, but if this be
true, it would not operate to the advantage of any one other than a relocator under the mining laws, whose location was made after such fail-

ure and before resumption of work of the first locators. It may be that
the mineral claimants and their grantors have held and worked the
mining claim for a period equal to the time prescribed by the statute of

limitations of California for mining claims and that the mineral claimants assert that by reason thereof further assessment work and expenditure upon the claim are dispensed with by section 2332 of the Revised
Statutes, but however that may be, as a question either of fact or law,
it is of no moment in a contest between mining claimants and agricultural claimants for land which is otherwise shown to be mineral in

character.
The second motion for review is denied.

SETTLEMENT RIGHT--UNLAWFUL ENCLOSURE.

THOMPSoNV. HOLROYD.'
An unlawful enclosure of the public lands is no bar to the acquisition of a valid
adverse settlement right.
secretary

Hitchcock to the Commissioner of the General Land Office,

(W. V. D.)

December 14, 1899.

(H. G.)

John N. Thompson appeals from the decision of your office of Octo-

ber 1, 1898,holding for cancellation his desert land entry nade July 22,
1896, for the

NE I of the NE 1 of Sec. 9, and the N A of the NW- of Sec. 10,

T. 45 N., R. 4 W., Gunnison, Colorado, land district.
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Samuel Holroyd made pre-emption filing for the said tract and an
adjoining forty acre tract not involved in this controversy on June 26,
1896, and on November 26, 1897,. submitted proof in support of his
claim.

Prior thereto, Thompson filed his contest affidavit against Holroyd's
pre-emption filing; asserting a prior possessory right to the tract in
controversy and valuable improvements thereon, existing at the time
of Holroyd's filing, and alleging that said filing was fraudulent and
void as against him and the government.
It is unnecessary to pass upon other matters involved outside of the
merits of the case, as they were properly disposed of by your officein
accordancewith the decisions of this Department, and are not questioned here.
It is insisted that the pre-emption filing was void as having been
made by Hoiroyd, in collusion with his son, who was the tenant of
Thompson, holding possession of the tract in dispute under a lease.
But Thompson held the premises by nothing more than naked possession. He had ample time to make entry, as he took possession of the
premises,. claiming the same under the desert land act, in the spring of
1894, two years before olroyd made entry, but he did not attempt to
file his application for entry until after Holroyd made his pre-emption
filing.

But for that filing, Thompson might have continued to unlawfully
appropriate this land, without assertion of claim thereto by a proper
proceeding in the land office. He had constructed a fence in such a
manner that, with it and natural barriers, this tract and other lands,
most of which were public lands, to the extent of about one thousand
acres, were practically enclosed. He had also a cabin on the tract and
had constructed an irrigating ditch which served to reclaim about
thirty acres, which he had seeded and which produced hay.
While the younger Holroyd was occupying the disputed premises, as
the tenant of Thompson, the elder Holroyd made the pre-emption filing,
but there is no evidence sustaining the allegation that such filing was
made for the benefit of the son, or for the mutual use of the Holroyds,
but, on the contrary, both of the Holroyds deny that charge.
The pre-emptor undoubtedly knew the circumstances of the improvement of the tract by Thompson' and that the latter had leased the
premises to the son of Holroyd, but this knowledge did not vitiate the
pre-emption filing. Holroyd made his entry in a peaceable manner,
and although he maintained his possession thereof, with a show of
force, he was arrested on that charge, and no one appearing against
him, the case was dismissed. The unlawful enclosure of the public
land did not prevent the pre-emptor from making a settlement upon
the lands preceding his filing, even if such settlement caused the
removal of the unlawful fence erected and maintained by Thompson in
violation of law. The enclosure of the premises in dispute, with other
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public lands, was unlawful, under the act of February 25, 1885 (23
Stat., 321), as Thompson did not hold the said lands for which entry
had not been made, under claim or color of title, but was a mere trespasser thereon. Scll all enclosure can not be considered as an appro-

priatiol of public land, as it was maintained in violation of law, and
conferred no right upon Thompson that can be recognized.
v. United

States,

(Camfield

167 U. S., 518, 527; Jones v. Kirby, 13 L. D., 702, 705.)

It did not take the land out of the class of lands subject to homestead
entry, and the right to improvements placed thereon without authority
of law is not determined by a judgment of the Department, and, therefore, it can not be said that such an entry is made for the purpose of

securing such improvements (Wheeler v. Rodgers, 28 L. D., 250). The
same rule applies to the pre-emption filing of Holroyd upon lands in
Colorado of the Ute series, where such filings are yet permitted.

Whatever improvements were made upon the tract in controversy
were placed there without authority of law and at the peril of the
party making them. The doctrine of the case of Atherton v. Fowler
(96 U. S., 513) does not extend to the present case.

The allegations of the affidavit of contest that the entry of Samuel
Holroyd was wholly or partly in favor of his son, the tenant of Thompson, is not supported by the evidence. The evidence upon the other

grounds of the contest shows that whatever invasion there was upon
the premises occupied by Thompson through his tenant was but an
entry made upon the unlawful possession of another, with a view to

initiating a pre-emption claim thereto, the land being vacant public
land subject to pre-emption.
The decision of your office is affirmed.

SCHOOL LANDS-FOREST RESERVE-LEASE OF SCHOOL LANDS.
TERRITORY OF NEW MEXICO.
By the act of June 21, 1898,a grant, in poseii ti, of school lands is made to the Territory of New Mexico; and under the provisions of section 2275 1. S., as amended
by the act of February 28, 1891, said Territory may relinquish its claim to such
school sections as it may be entitled, that are included within the limits of a
forest reserve, and select other lands in lieu thereof.
In a lease of school lands the intention of the parties as to the time from which the
agreement shall become operative should control, if such intent is apparent by
the terms of the lease.

Assistant Attorney- GeneralVan Der7anterto the eecretary of tte Interior,
December 15, 1899.

(G. B. G.)

By the act of June 21, 1898(30 Stat., 484),sections numbered sixteen
and thirty-six in every township of the Territory of New Mexico, and,
where such sections or any parts thereof are mineral, or have been sold
or otherwise disposed of by or under the authority of any act of Con-

gress, other non-mineral lands equivalent thereto, in legal subdivisions

DECISIONS

RELATING

TO THE PUBLIC LANDS.

365

of not less than one quarter-section, and as contiguous as may be to the
section; in lieu of which the same Iis taken, were granted in terms; of
present grant to said Territory for the support of common schools. Sec-

tion ten of the same act provides that all or any part of the lands thereby
granted may, subject to the approval of the Secretary of the Interior,
be leased under such laws and regulations as might be thereafter prescribed by the legislative assembly of said Territory, provided that no
lease be made for a longer period than five years; alndby an act of said
legislative assembly, approved March 16, 1899; the governor, solicitorgeneral and commissionerof public land s of the Territory are constituted
a board of public lands for the leasing, sale, general management and
control of all public lands granted to said Territory, and further by
section twelve of said last named act it is provided tbat any portion of
said lands shall be subject to lease at an annual rental of not less than
two cents per acre and for a period not exceeding five years, andThat rentals must be paid semi-annually in advance, but part of an annual rental
may be deferred until the first of October of the then current year, provided said
deferred payment is secured in a manner satisfactory to the board.

October 20, 1899, the commissioner of public lands for said State
transmitted for your approval fifty-seven leases of the same number of
sections sixteen and thirty-six in said Territory; all of which leases
were executed September 21, 1899, except one, which was executed
September 30, 1899,and all of which are for the term ending on the
first day of October, 104, unless sooner terminated on the admission
of said Territory as a State, and each lessee paid and agreed to pay a
stated annual rental of not less than two cents per acre annually in
advance, the deferred payments to fall due on the first day of October,.
in the years 1900, 1901, 1902 and 1903, which deferred payments on
each contract are evidenced by four several promissory notes due and
payable at said dates respectively.
November 3, 1899, these leases-were referred to the:Commissioner of
the General Land Office for consideration and report, and November
16, 1899,the Commissioner7s'office reported thereon, that the records
of that office do not show-any adverse right existing at the date-of the
grant to said Territory to any of the leased lands, except that lease,
No. 20 t William J. Jones and lease No. 43 to Jos. A. Armstrong are
for lands in the Gila River forest reserve; that lease No. 15 to Baldwin G. Stegman is for land subject to the right of way of the Pecos
Valley Railway Company, and leases No. I to Pablo Crespin, No. 34 to
A. M. Adler, No. 71 to Miguel A. Lopez, No. 76 to Saturnino

Pinard,

conflict with patented entries; that lease No. 56 to Charles Sumner is
within the limits of the unconfirmed Jose Sutton grant; that lease
No. 65 to J. Rafael Aguilar is for unsurveyed land, and that part of the:
section embraced in said lease is covered by a desert land entry; that
lease No. 66 to Frank Carpenter is unsurveyed and within the limits of
the confirmed Pablo Montoya grant, and that lease No. 85 to J. W.
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Prude is for land in a township returned as mineral, and that all agricultural entries in said township have been suspended.
November 22, 1899, the matter was referred to me for: an opinion

whether the period of five years for which the law authorizes the leasing of school lands in said Territory begins to run from the date of the
lease, or from the date of the approval thereof, whether the leases
under consideration are in proper form to warrant their approval, and
as to the tracts within the Gila River forest reserve whether the Territory may select other lands in lieu thereof.
The Gila River reserve was created by executive order of March 2,
1899,and the said leased sections included in the reservation were at
the date of the reservation surveyed lands and had theretofore passed
to the Territory under its school grant. The reservation did not
therefore affect the right or title of the Territory thereto. I do not
understand that the reference in regard to these lands questions the
title of the Territory thereto, or asks for an opinion as to the title, but
because, as a matter of policy, it is desirable to satisfy and get rid of
these rights adverse to the government in forest reservations, an
opinion is desired whether the Territory of New Mexico may relinquish said lands with the consent of the United States and take other
lands in lieu thereof.

Section 2275of.the Revised Statutes as amended by the act of February 28, 1891(26 Stat., 796), provides that where any State is entitled to
sections sixteen and thirty-six under its school grant, or where said
sections are reserved to any Territory for the use of schools and may
be embraced within any Indian military or other reservation, the selection by such State or Territory of other lands in lieu thereof, appropriated and granted by said section 2275 as amended, shall be a waiver

of its right to such sections. Construing this legislation, the Departmnent, in the case of the State of California (on review), 28 L. D., 57,.

held that where a forest reservation includes within its limits a school
section surveyed prior to the establishment of the reservation, the
State may be allowed to waive its right to such section and select other
lands in lieu thereof.

The statute

applies with the same force to a'

Territory as to a State, but even if this were questionable in the case
of a Territory for which a reservation only of said section. had been

made for the use of schools in the State or States to be thereafter
erected out of tile same-and the policy of Congress in the appropriation of lands for the use of connmon schools in the Territories has

usually been manifested in this way-still, in the case of the 'Territory
of New Mexico, the said act of June 21, 1898, is a grant in raesenti to

the Territory of sections sixteen and thirty-six, and I have no doubt
that said Territory may relinquish its claim to such lands as it is
entitled to under its grant in the Gila River forest reserve and select
other lands in lieu thereof.

-Uponthe question of when the five years' period upon these leases
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begins to run, I am of opinion that in the absence of any different provision in the lease, the date of its execution by the Territorial authorities will control, your approval relating back to that date; but that it
is competent for the parties to specify in the lease the date when it will
become effective. Such date is not in terms stated in these leases, but
enough is stated to show the intention of the parties in this regard.
The leases are "for the term ending on the first day of October,1904,1i
and this term is divided into five periods by the stipulation as to the
time of payments of the rent money, and each payment is for an amount
the same as each other payment, the first one being cash in hand paid,
the receipt whereof is acknowledged at the date of the execution of the
lease, and the four deferred payments falling due upon a first day of
October in the years 1900,1901,1902 and 1903,thus showing that it
was intended that each payment should cover a period of one year.
The manifest intention of the parties to these contracts was to lease
said lands for the term of five years next preceding the first day of
October, 1904, and I am of opinion that effect should be given to this
intention. (See 12 Asst. Atty. Genl.'s Opinions, p. 204.)

These leases are in proper form to warrant your approval. The act
of July 21, 1898, supra, which authorizes their execution, does not pro-t

vide how or when the rentals may be paid, and although the Department, in a letter to the Commissioner of the General Land Office,
August 18, 1899 (Misc. No. 398, p. 440), suggested, and although the
Territorial Legislature of New Mexico by the act of March 16, 1899,-

has enacted, that rentals must be paid semi-annually in advance, these
contracts have been entered into upon better terms as to time of payment than was either suggested by the Department or provided by said
act, and the validity of said leases is not affected thereby. Besides,
the-Territorial act, supra, provides that part of an annual rental may be
deferred until the first of October of the then current year, thus showing that the board of land commissioners of said Territory should have
a discretion in this matter.
I advise that the leases submitted be approved, except lease No. 1 to
Pablo Crespin, No. 34 to A. M. Adler, No. 71 to Miguel A. Lopez, No.
76 to taturnio Pinard, No. 56 to Charles Sumner, No. 65 to J. Rafael

Aguilar, No. 66 to Frank Carpenter, which should be rejected on
account of claims and rights adverse to the title of the Territory under
its-school grant, that lease No. 15 to Baldwin G. Stegman be approved:
subject to the right of way of the Pecos Valley Railway Company, and
that your approval of lease No. 20 to William J. Jones, and lease No.
43 to Jos. A. Armstrong, tbr lands in the G-ila River forest reserve, be
for the present withheld, and the liroper officer of the Territory notiiied of its right to relinquish these last-namled lands to the Unitecl
States and select other lands in lien thereof.
Approved, December 15, 1899.
E. A. HITCHCOCK,

Secretary.

368

DECISIONS RELATING TO THE PUBLIC LANDS.
MINING CLAIM-PLACER ENTRY-SURVEY.
HOL MES PLACER.

An official survey of a placer mining claim mist be furnished, if the lescriptio of
the lands, for which patent is asked, cannot 1bemade to conform to egal subdivisions of the public land.surveys.

ffice,
Secretary Hitchcock, to te Commis sioner of the General Land
(W. v. D.)
December15, 1899.
(A. B. P.)

November 6, 1899,the Department referred to your officefor report
in duplicate, a communication received

on that date from Ben. C.

Currier, one of the applicants for patent for the Holmes placer mining
claim, whereof entry was made December 28, 1895, Sacramento land

district, California, embracing lot 5, the W. J of lot 1, the W. of the

E. J,of lot1, theW. ioftheS

4oftheNE. i and the W. ofthe E.

the SE.Iof the NE.1of Sec. 3, T. 12N., R. 10E., M.D.M.
The Department is now in receipt of your report, under date of
November 14,1899,upon the matters presented in said communication.'
The history of said Holmes placer claim and of the proceedings had
upon the application for patent therefor is fully set forth in depart-of

mental decision therein of May 13, 1898 (26 L. D., 650), and n eed not
be repeated here.

By that decision the Department affirned the decision of your office
of September 4, 1896,which required the mineral claimants to cause an
officialsurvey to be made of that part of the claim described in the
entry as the W. j- of lot 1 and the W.-J of the E. of lot 1, in order
that an accurate description thereof might be obtained with the view
to passing the entry as a whole to patent.
In the communication of said Currier it is averred, in substance andeffect, that the claim has already been surveyed by a competent surveyor whose survey was received and acted upon

y the local officers

in allowing the entry; and it is asked that unless there is some other
objection to the entry the same be passed to patent as made. In your
said report it is recommended that the previous action requiring the
survey be adhered to.
If any survey of the designated parts of said lot 1, claimed under the
entry, was ever made, as alleged, it must necessarily have been simply
a private survey, as the record discloses no official survey of any part
of the claim. Such private survey can have no place among the official

records as a part thereof and could not therefore be accepted as a basis
for patent.
Section 2331of the Revised Statutes provides that all placer mining
clains located after May 10, 1872,shall conform as near as practicable
with the United States system of public-land surveys, and the rectangular subdivisions of such surveys; but it is further provided in said
section that when placer claims can not be conformed to legal subdi-

visions, survey and plat shall be made as of unsurveyed lands.

:2:
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In this case it is clear that as to the designated portions of lot 1,
claimed under said entry, the same do not conform and can not be made
to conform to the rectangular or legal subdivisions of the public land
survey of the section or-township in which said lot is situated. While
said lot I is in itself a legal subdivision of said survey, the Department
is not aware of any rule or provision of law whereby the subdivision of
said lot into smaller legal subdivisions, under the system of public land
surveys may be recognizedIt is therefore not only necessary that an official survey of the landf
located and claimed in said lot 1 should be made as required, for the!
purpose of proper description and identification'in the patent when
issued, but such survey appears to be plainly demanded by the statute
itself.
The recommendation of your officethat the requirement in this respect
be adhered to is accordingly approved, and you Will so notify the mineral claimants.
MXICAN

ItIVATE CLAIM-ACT OF JULY

eS, 186.:

JACKS v. BELARD ET AL.
The right of purchase under section 7, act of July 23,1866,-does not extend to one
who purchases the title to a confirmed, but unsurveyed, Mexican private claim
having definite boundaries, and who receives patent for the full quantity of
land includ within such boundaries as established on survey.

SecretGor,?l
Hitchcock to the Comwnissioer of MtkeCienera Land 0flee; (WV'.V. D.)
December 15, 1899.
(E. F. B.),

This case arose upon the application of David Jacks to purchase lot 1,
See. 2, lotsI and 2, Sec. 3, lots 1, 2, 3, 4, 5, and 6, Sec. 10, lots 1 2, 3, 4, 5,
6, 7, 8, 9, 10 and 11, Sec. 11, and lots 1 and 2, Sec. 12, T. 16 S., R. 1E.,

M. D. M., San Francisco, California, under the seventh section of the
act of July 93, 1866 (14 Sat., 218), claiming that said' lots were sup-

posed to -be part of the Pueblo lands of Monterey, as confirmed by the

-

:board of land commissioners, which he purchased in g-ood faith prior
to- the passage of, said act of July 23, 1866, and which were excluded

from the final survey of said grant. At the same-time Daniel Belard
and others, applied to make homestead entry of said lands as public
*lands of the United States. The local officers rejected Jacks' application but upon appeal your officereversed their decision and held that
Jacks was entitled to purchase said lands under the provisions of the
seventh section of the act of July 23, 1866,they having been excluded
from a Mexican grant by final survey, and Jacks having purchased
them from-the-grantclaimants in good faith and for a valuable consideratior, upon the belief that they were part of the grant. From'
your decision Daniel Belard and other homestead applicants have
appealed.
2967-VOL 29-24

-

-

-
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The seventh section of the act of July 23 1866,under which Jacks
claims the right of purchase is as follows:
That where persons in good faith, and for a valuable consideration, have purchased lands of Mexican grantees Or assigns, which grants have subsequently been
rejected, or where the lands so purchased have been excluded from the final survey
of any Mexican grant, and have used, improved, and continued in the actual possession of the same as according to the lines of their original purchase, and where no
valid adverse right or title (except of the United States) exists such purchasers may
purchase the same, after having such lands surveyed nder existing laws, at the minimum price established by law, upon first making proof of the facts as required in
this section, under regulations to be provided by the commissioner of the general
land office,jointeutliesbeiug admissible bycoterminous proprietors to such an extent
as will enable them to adjust their respective boundaries.

This section was designed for the relief of persons who had, in good
faith and for a valuable consideration, purchased lands of Mexican
grantees or assigns, where the title failed, by allowing such persons to
purchase at the minimum price established by law, the lands which they
have used, improved and continued in the actual possession of, according to the lines of their original purchase, and where no valid adverse
right or title (except of the United States) exists.
Whether such invalidity were on accont of some defects in the proceeding which
resulted in a defective grant or whether it existed by reason of an inability to prove
an actual grant was not material, so long as the claim of title actually rested upon
what was in good faith supposed to have been a valid clain under the government
of Mexico,and so long as there was no valid adverse Tight or title other than that of
the United States.

Beley . Naphtaly

(169 U. S., 353, 359).

The purpose of the actWas to remedy (by purchase of the land from the United States at the lowest rate) a
defect in a title supposed to have been derived from the Mexican government, where
the claimant had in good faith and for a valuable consideration purchased from one
who claimed to be a Mexican grantee, or from his assigns (ib.,361),

or, where the lands purchased were supposed to be within the limits
of a Mexican. grant and were afterwards
Hosmer

v. Wallace

excluded upon final survey

(97 U. B., 575).

But the right of purchase can only extend to such lands as the purchasers have used, improved and continued in possession of " according
to the lines of their original purchase," and can not extend to any lands
that are not actually within those limits. The purpose of the act was
to remedy a defect in a title which the Mexican grantee attempted to

convey, by allowing the purchase of the lands from the United States.;
It is contended by appellants that Jacks has received patent from
the United States of all the lands purchased by him, or his assignors,
and that the relief afforded by the act can only extend to lands which.
he actuallypurchased and not to lands which he supposed he purchased.
The claim of Jacks rests upon his purchase of the grant of the
Pueblo of Monterey, the extent of which was determined by the final
survey made in conformity with the decision of the Department of
October 4, 1687 (6 L. D., 179), which excluded the lands in controversy.

It was a grant of a tract of land with defined boundaries. The petition
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ask ing for confirmation described the boundaries and the board of commissioners, January 22,11856, confirmed the grant as petitioned for.
The boundaries of the grant, as confirmed,were described in the decree
as follows:
From the mouth of the river Monterey in the sea to the Pilarcitos; thence running
along the canada to the Laguna Seca, which is the high road to the Presidio, thence
running along the highest ridge of the mountains of Sai Carlos unto Point Cypress
further to the north; and from said point following all the coast unto said month of
the river of Monterey, excepting and reserving therefrom such portions thereof as
are held by individual owners by right or title derived from competent authority
other than said pueblo or city.

After the grant was confirmed the city of Monterey, by deed dated
February 9, 1859,conveyed to D. R. Ashley and David Jacks, certain
lands described as follows:
The lands belonging to the city of Monterey, granted by the Mexican governmen te,
or set apart by the former authorities of California for, the Pueblo of Monterey, and:
confirmed by the United States lnd commissioners for California to said city, including and comprising all the right, title and interest which said city has or may have,
whether in possession or in expectancy, in and to the lands, and every part and pertion thereof; bounded as follows: Commencing at the mouth of the Salinas or Monterey River and running up that stream to the site of Pilarcitos; thence through the
canon to the Laguna Seco; thence following the summit of the hills and the city line
between Monterey and Carmueloto Point Cypress; and thence following the Pacific
Ocean to the place of beginning, and containing all the lands by the authorities of
the United States confirmed to said City of Monterey.

Subsequently Ashley conveyed to Jacks his interest.
After the grant was purchased from the city of Monterey it was surveyed under authority of the act of March 3, 1851 (9 Stat., 637), and on

January 5, 1869,the surveyor-general forwarded to your officethe field
notes and plat of said survey, known as the Wagner survey, which
included the lands embraced in Jacks's application. The action of the
land department uon this survey is fully set forth in the decision of
October 4, 1887 (6 L. D., 179), which held that said survey did not fol-

low the calls of the decree of confirmation and that the Department had
no authority to establish a different line agreed to by coterminlons
1
owners. Tlie Wagner survey was rejected and a new survey was made
in accordance with the views set forth in said decision, which was
finally approved and Jacks received patent for the land embraced in said
survey.

See also 12 L. D., 364.

At the date of the purchase no survey of the grant had been made
and hence the particular lands that would be included within the
described boundaries could not then be identified. The mere fact that
Jacks supposed certain lands would be included within such boundaries
or that it was the general belief that those lands were included in the
grant would give no right of purchase under the act because the limits
of his purchase are the boundaries described in his deed which follows
the decree, and he took by such purchase all the lands which might be
ascertained pon final survey of the grant to be included within said
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limits, whether they were more or less than he supposed would be

included within said boundaries. Had it been determined that the
survey of 1869diminished instead of enlarging the grant, Jacks would
have taken all the lands within the limits of the final survey, although
it might have included lands that he did not suppose he had purchased.
The purpose of the act was to remedy, by purchase from the United
States, a defect in a title supposed to have been derived from the Mexican grantee, or his assigns. There was no defect in this title. It was
confirmed according to the boundaries described in the grant and as set
forth in the petition for confirmation. The purchasers received patent
for the full quantity "according to the lines of their original purchase,"
and the provisions of the act can, not be extended to allow a purchase
of lands outside of those limits merely because the purchasers supposed
that such lands would be included within those limits.
Your decision is reversed and the application of Jacks will be rejected.
The papers are returned to your office for. proper action upon the
respective claims of the homestead applicants.

OILAHOMA LANDS-SECOND HOMESTEAD ENTRY.

FREDERICK HusTER.
The right to make a second homestead entry conferred by the act of March 2, 1889,
upon persons "who having attempted to, but for any cause failed to secure a title
in fee to a homestead u-nder existing law," is applicable to entries in the Cherokee Outlet, and is determined by the status of the applicant at the date of his
application.

Secretary itchcock to the Commissioner of the General Land Office,Decem(W. V. D.)
ber 16, 1899.
.
(G. B. G.)

March 15,1895,Frederick Huster made homestead entry for the NW.
of the NE. and lot 1 of Sec. 26, T. 29 N., R. S E., Perry, Oklahoma,
land district, and relinquished the same under circumstances which do
not authorize an-imputation of bad faith, either in making the enitry or
in executing the relinquishment. November 12, 1897,he filed in the
land office at Perry, Oklahoma, his application to make homestead
i

entry for the W. j of' the NE. 1 of Sec. 23, T. 27 N., R. 3 E., in the same

land district, which application was denied by your office,September 7,
1898, on the ground that he had made a previous entry and voluntarily
relinquished the same, and he has appealed to the Department.
The land applied for is a portion of the Cherokee Outlet, which was

opened to settlement September 16, 1893,by virtue of the President's
proclamation of August 19, 1893 (28 Stat., 1222, 1227), made pursuant
to the act of March 3, 1893 (27 Stat., 612, 642), which act provided that

said land should be opened to settlement "in the manner provided
in. setion thirteen of the act of Congress approved March 2 189."
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The said section 13 of the act of March 2, 1889 (25 Stat., 980, 1005),

provides that:
Any person having attempted to, but for any cause failed to secure a title in fee
to a homestead under existing law,.or who made entry under what is known as the
commuted provision of the homestead law, shall be qualified to make a homestead
entry upon said lands,

and this statute is applicable to the lands in the Cherokee Outlet in
determining the qualifications of claimants therefor. Walton et al. v.
Monahan, 29 L.D., 108.
In the case of James W. Lowry, 26 L. D., 448, it was held, i refer-

ence to the application of Lowry to make a second entry under-the act
above quoted, he having subsequently to the passage of said act commuted a homestead entry to cash, that said application should be
allowed, and that the words "having attempted to, but for any cause
failed to secure a title in fee to a homestead under existing jaw," have
reference to the status of the applicant at the time of making his application, and not at the time of the passage of said act.Inasmuch as Huster had at the date of his application to make a
second entry theretofore attempted and failed to secure a title in fee to
a homestead, the only question left for consideration in this case is
whether such attempt was under " existing law" within the meaning of
the act above quoted. It is not necessary to inquire whether by existing law is meant law existing at the date of the entry under which
the attempt to secure title was made, law-existing at the date of the
passage of the said act of March 2, 1889,or law existing at the date of
the application to make a second entry. Huster's application and the
entry allowed thereon for the land subsequently relinquished were under
section 2289 of the Revised Statutes, and this law was in existence at
each and all of said dates. It results that he is a person who has
attempted to, but failed to secure a title in fee to a homestead under
existing law, and that his pending application should be allowed.
The decision appealed from is reversed, and a decision of the department rendered herein September 1, 1899,is hereby recalled, and this
decision substituted

therefore

MINING LAIM-ENTRY-ADVERSE
IGHTS.
MCCORMACE V. NIGHT HAWIC AND NIGHTINGALE GOLD MINING CO.
On the payment of the purchase price of a tract of mineral land and the allowance
of a mineral entry therefor, the right of the applicant to receive a patent corrbsponding to his entry is complete, and precludes the acquisition of any adverse
right while said entry remains of record.

Secretary Hitchcock to the Commissioner of the General Land Office,
(W. V. ).)
December 16, 1899.
(C. J. W.)
The record shows that on the 27th of July, 1891, M. Helmer and T.

H. Burnham located the claim known as the Night Hawk lode, in
Cripple Creek mining district, El Paso county, Colorado.
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By mesne conveyances the title of the locators of aid claim became

vested in the Consolidated Night.Hawk and Nightingale Gold Mining
Company (a corporation), which made an amended location of the claim
on July 5, 1892. Said company thereafter applied for patent, taking

the necessary steps to comply with the requirements of the law in that
respect.
Before the expiration of the period of publication of notice, certain
persons, alleged owners of the claim known as the Ramona lode, on
February 1, 1893, filed an adverse claim. Suit, on said adverse claim

was dulycommelncedin the proper court, but was thereafter, on March
15, 1893, dismissed.

Prior to such dismissal, to wit, on March i, 1893,

the said Consolidated Night Hawk and Nightingale Gold Mining Company, by its attorney in fact, T. IT.Shepherd, executed a relinquishment
to the United States for a pait of the conflict between the Night Hawk
lode Claim, survey No. 7594, and the Ramona lode claim, survey No.

8002,the relinquished portion being described by metes and bounds as
follows:
Beginning at Cor. No. 3, survey No. 794, Night Hawk lode; thence N. 630 31 V.
289.67feet; thence S. 26° 22'W. 143.21feet; thence . 630 31' E. 289.67feet; thence
N. 260 22' E. 143.21feet, to the place of beginning.

On August 8, 1893, said company, having complied with the requirements of the law in matters of proof and payment, was permitted to
make mineral entry No. 340 for said Night Hawk claim, excluding,
bowever, the above described part of the Ramona claim No. 8002,

relinquished by said Night Hawk Company, the Night Hawk claim as
so entered embracing 8,797 acres, for which final certificate issued.

When said entry was taken up for consideration by your office,it would
appear that it was erroneously assumed that the portion of the claim in
conflict, relinquished by the Consolidated Night Hawk and Nightingale
Gold Mining Company, embraced the entire Ranona-Night .Hawk conflict, and the United States surveyer-general was accordingly directed;
to amend said survey so as to exclude the land located by the Ramona
claimants, and an amended survey was made in accordance with such
instructions. After-the survey was amended the entry was approved
for patenting and the patent appears to have followed the amended
survey, rather than the entry, thus omitting from the patent a portion
of the premises owned and entered by the Night Hawk claimant and
still embraced in its entry. The amended survey is said by the surveyor-general, in his certificate appended to the field notes, to have
been made in compliance with instructions

from your office, contained

in letter "N" of October 28, 1893. After the error in the patent was
discovered and brought to the attention of your office,you held, by
decision of March 19, 1897, that:
Upon examination of patent record Vol. 248, p. 229, it is ascertained that the
entire conflict with the Ramona lode is excluded, whereas the record of the case
shows that claimants were entitled to a portion of said conflicting ground and that
entry was duly made therefor.
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It thus appears that the patent is erroneously issued and upon surrender of the
same with the accompanying evidence mentioned in claimant's request, said patent
will be canceled under the rules and a new patent be issued in lieu thereof.

The Consolidated Night Hawk and Nightingale Gold Miling Company did not avail itself at once of the suggestions made in said dcecision, but, while the same were under consideration and consultation
between the Ramona and Night Hawk claimants, on May 28, 1898, one

Alexaander MeGormackfiled a protest against said entry, the grounds
of which areas follows:
First. Because The Night Hawk and Nightingale Consolidated Gold Mining Company, by an amended survey made on the 1st day of January, 1894, excluded all territory not euliraced in said amended survey, and, therefore, the premises in controversy after said date were relinquished and abandoned by said company.
Second. Because Sylvester Johnson et al., the owners of the Ramona lode claim,
by an amended survey, dated the 23rd day of Jime, 1896, excluded all territory not
embraced in said amended survey, and, therefore, the premises in controversy, after
said date, were relinquished and abandoned by said Johnson et al., the owners of the
* Ramona lode claim.
Third. Because the Twilight lode mining claim was located by C. C. Steese, the
grantor of this Protestant, on the 21st day of February, 1896, and ever since thereto
has been and now is a valid subsisting lode mining claim. That the gran bor of your
protestant discovered and disclosed in the discovery shaft of the said Twilight lode
1 claim a vein of mineral in rock in place, ad marked the boundaries of said claim,and filed a location certificate thereof, and in every detail complied with the laws of
the State of Colorado and of the United States in reference to the location of lode
mining claims upon the unappropriated public mineral domain, and your protestant is therefore the owner of said premises. That said discovery shaft of said Twilight lode mining claim is located upon a valuable vein of ore, the apex of which
runs through the end lines of said Twilight lode claim, and there has been expended
upon said Twilight lode claim by your protestant and his grantors more than five
thousand dollars ($5000)in development work. That ever since the location of said
Twilight lode mining claim your protestant and grantors have been in the actual
oceupation and possession of said lode claim, and for the greater portion of the time
have been mining and extracting ore therefrom.
* Fourth. That both the surveys of the Night Hawk lode claim, Sr. No. 7594,
amended, and the Ramona lode mining claim, Sur. 802, amended, shows said premises in controversy to have been abandoned.
Fifth. That the stakes and monuments placed upon the ground by the owners of
said Night Hawk and Ramona lode claims shows said premises in controversy to
have been excluded from each of said amended applications.
Sixth. That no work or labor has been performed or improvements made upon any
part or portion of the premises in controversy by the Night Hawk and Nightingale
Consolidated Gold Mining Company at any time since the patent was issued on the
Night Hawk lode mining claim, or since the the of the entry of the said Night
Hawk lode mining claim, to wit, the 8th day of August, 1893.
Seventh. Thatallthe work performed and developments made by your protestant
was performed and done with full knowledge and acquiescence on the part of the
owners of the Night Hawk lode claim, and without any objection thereto.
Eighth. Because H. H. Brown, President of The Night Hawk and Nightingale
Consolidated Gold Mining Company, after the exclusion of' the premises in controversy from the amended app]ication for patent of the Night Hawk lode claim, survey No. 7594, amended, and the consequent abandonment of said premises, located
the Twilight lode in the name of C. C. Steese, who at all times since the location
thereof, and until the disposition of the same to the grantor of your protestant,
held the said Twilight lode claim in trust for the said I. H. Brown and others.
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Ninth. That the receiver's receipt and patent for said Night Hawk lode claim
were fraudulently obtained in this: That there was no vein of mineral or rock in
place, or otherwise, disclosed in said discovery shaft on said NigLhtHawk lode mining claim at any time previous to its application:for patent.
:
Tenth. For other good and valuable reasons appearing in the affidavits hereto
attached.

Meantime, Sylvester Johnson et al., on June 21, 1898, fled application

for patent for the Ramona No. 2 lode claim, embracing the ground in
controversy.
Upon consideration of said protest and the application papers of the
iRamona No. 2 lode claim, which was forwarded by the local officers as

pertaining to the land in dispute, your office,on July 22, 1898,held that
the Consolidated Night Hawk and Nightingale Gold Mining Company
was guilty of laches in not availing itself of the privilege granted by
decision of March 19, 1897, and you withdrew and revoked that action.
The papers in the Ramona No. 2, application for patent, were

returned to the local office, with direction that the application be
received and given consecutive number, and that publication thereof
be made subject to the filing of adverse claims by the Twilight lode
i
claimant and others.
The Consolidated Night Hawk and Nightingale Gold Mining Company have appealed from your office decision of July 22, 1898, and'

assigned the following specifications of error:
I. Error in attributing laches to the Night Hawk owner when in fact no time was
specified within which the company owner might avail itself of the permission
granted by the General Land Office, to wit, to reconvey a patent in the issuance of
which the Land Department admits having made error, such action resulting in the
lasting injury of said Night Hawk owner and its grantees.
II. Error in charging laches in the face of the fact that the Night Hawk claimant
has never been advised of the action of the Land Office, allowing reconveyance, in
the manner specifically pointed out in the rules of practice.
:
III. Error to have given any weight to the protest of said Alexander McCormack,
and in ignoring the fact that said MeCormack's location of the Twilight lode covering a portion of the said Night Hawk lode, was made at a time when the land was
embraced in a subsisting mineral land etry, allowed upon proof of due compliance
with law, which land is still embraced in au uncanceled valid subsisting entry.
IV. Error in not rejecting the protest of said MeCormack because of his utter lack
of right in the premises, and because the location of said Twilight lode was absolutely mill and void, covering as it did, land embraced in an entry which had never
been rejected.
V. Error not to have issued a supplemental patent covering the ground erroneously omitted from the Night Hawk patent heretofore issued.
VI. On behalf of the Night Hawk claim especially error is alleged in insisting on
the surrender of the outstanding patent, which surrender would jeopardize the
interests of appellant, when the error made by the Land Departmeut in issuing said
patent may be easily corrected (in a perfectly regular manner) by the issuance of a
supplemental patent.

In re application for patent for the Ramona No. 2 lode claim, the

parties named have filed the following statement in reference thereto:
Now comes Sylvester Johnson et ali, claimants above named, and hereby declare
that they do not wish to hinder or delay the said company from obtaining patent to
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the ground in conflict between the Night Hawk and Ramona lodes, and ask that
their application lie held in abeyance until decision in regard to protest above
named.

The above statement indicates that the claimants of the Ramona No.
2 lode claim have no controversy with the Consolidated Night Hawk
and Nightingale Gold Mining Company for the ground embraced in its
entry No. 340, and omitted through mistake from its patent. This
-wouldappear to leave the controversy between the Consolidated Night
Hawk and Nightingale Gold Mining Company and Alexander McCormack, protestant, as the only matter to be considered by way of objection to the issuance of patent to said company so as to embrace all the
land covered by its said entry.
It is not necessary to a clear uderstandiug of the rights of the
parties. that all of the specifications of error should be discussed.

The record shows clearly that a portion of the ground embraced in
the entry of the Consolidated Night Hawk and Nightingale Gold Mining Company was by mistake of your office omitted from the patent
issued to said company on said entry. It can not be questioned that
said company has a subsisting entry for the ground in controversy,
which has never been canceled. McCormack could, therefore, acquire
no right to ground embraced in such entry by a location to which it
was not subject. The entry of the ground in question by the Night
Hawk claimant appearing from the record, as does also the fact of the
payment of the purchase price for it to the United States by the purchaser, the right of the company to obtain patent, corresponding to the
entry, is complete, and precludes the acquisition of any adverse right
while said entry remains of record.
The legal effect of purchase and entry under the mining laws of the
United States was considered in the case of Benson Mining and Smelting Company v. Alta Mining and Smelting Company (145 U. S.,.428),

in which case three classes of title are recognized as Springing out
of the mining laws: 1. Title in fee simple. 2. Title by possession.
3. Complete equitable title. After defining the first and second classes, the court said as to the third:
The equitable title accrues immediately upon purchase, for the entry entitles the
purchaser to a patent, and the right to a patent once vested is equivalent to a patent issued.

This definition of complete equitable title based on an entry under
the mining laws, the court substantially adopted from certain previous
decisions of the land department referred to in its opinion. The principle was also applied in the case of Hamilton v. Southern Nev. Gold

and Silver Mining Company (33 Fed. Rep., 562), where it was held by
the United States circuit court for the district of Nevada, in substance,
that a party who pays the purchase money for a mining claim and
receives the certificate of purchase is the owner of the land.
In the case of Aurora Hill Con. Mining Company v. 85 Mining Com-

pany et al. (34 Fed. Rep., 515), the same court held, in substance and
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effect, that an applicant for a patent to a miing claim wacho
has made final

entry, paid the purchase moneyfor the land and obtained his certificate
of purchase, is not obliged to continue the annual expenditure upon the
claim required by section 2324of the Revised Statutes; and that such
entry and certificate of purchase, as long as they remain uncanceled,
are equivalent to a patent, so far as the rights of third parties are
concerned.
In the recent case of Morgan et al. v. Antlers-Park-Regent Consolidated Mining Company (29 L. D., 114), the same principle was recog-

nized. In that case the Department held:
That an application for patent under the mining laws for land embraced in an
existing mineral entry should not be accepted or entertained.

The charge that the entry company abandoned the ground in controversy after entry and payment, and that it has performed no labor upon
it since, constitutes no ground of complaint against the entry, in view
of the principle announced in the authorities cited.
As to the ninth paragraph of said protest, which vaguely charges
want of discovery sufficient to support the location of the Night Hawk
lode claim, it is sufficient to say that such charge is too indefinite to
justify affirmative action by the Department at this late day, especially
in view of the fact that there is no denial that the land is mineral, and
therefore properly subject to location, purchase and entry nder the
mining laws, and the further fact that the protest itself alleges the
Mineral character of the land.
It was therefore error on the part of your office to have considered
the protest of McCormack as presenting

a sufficient showing to justify

the withholding of patent from the entry company for the land in controversy.
Your office decision is accordingly reversed. The protest of IeCormack is dismissed, and your office is directed to issue a supplemental

patent to said Consolidated Night Hawk and Nightingale Gold Mining
Company, so as to properly convey to it the lands to which it is entitled
under its said entry and not embraced in the former patent issued on
said entry.
SALE OF ISOLATED TRACTS-ACT OF FEBRUARY 26, 1895.
HENRY 1). ROSS.
The statutory authority conferred upon the Commissioner of the General Land
Office, in the matter of ordering into market isolated or disconnected tracts of
public land, is limited to tracts that amount to less than one quarter section as
described by the public land surveys, without regard to the fact that such
quarter section may contain less than one hundred and sixty acres.

Acting Secretary Ryan to the Commissioner of the General Land Office,
(W. V. D.)
December 18, 1899.
(C. W. P.)
Henry
November

D. Ross has appealed from the decision of your office of
10, 1898.
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The lands involved are situated in the Prescott land district, Arizona Territory, and are described as follows: The NW. - of the NE. ,
the N. 2 of the NW.'A and the SW. 1 of the NW.

of Sec. 30, T. 21.

N., R. 3 W.; the N J of the NW4J the SE. -1of the NW.
NE.

of the SW.-

and the

of Sec. 34, T. 21 N., R.3E.

By letter of February 1, 1898,at the instance of Patrick Johnston,
your office authorized the local officers to offer at public sale the tracts
aforesaid, as isolated, at not less than two dollars and fifty cents per
acre, in accordance with instruetions
of October 30, 1895, page 5.

contained in [the general] circular

The two tracts together contain 319.41 acres, and were sold on April
12, 1898, to Hlenry D. Ross, at the rate of two dollars and fifty cents

per acre, and cash certificate No. 97 issued therefor on the same day.
On September 29, 1898, your office called the attention

of the local

officers to the second proviso to the act of February 26, 1895 (28 Stat.,
687), amending section 2455 of the United States Revised.Statutes,
which is as follows: " Provided, That not more than one hundred and.
sixty acres shall be sold to any one person," and that the instructions
contained in circular of October 30, 1895,call attention thereto, and
directed them to inforn Mr. Ross that he is allowed thirty days within
which to show cause why his entry should not be canceled as to the
tract in Sec. 30 which contains 159.41 acres, or relinquish one of the

tracts, so that the purchase will not exceed one hundred and sixty
acres.
On October 20, 1898, Mr. Ross filed in the local office a motion for a
review of your office decision of September 29, 1898, in which he insists:

1. That your office erred in holding that not more than one hundred
and sixty acres shall be sold to any one person under the provisions of
the isolated tract land law.
2. That your office erred in holding that the entryman would be
required to relinquish one of the tracts so that his entry would not
embrace more than one hundred and sixty acres.
3. That your office erred in rendering said decision, for the reason
that said decision is contrary to law and the rulings of the Interior Department of the United States. And in his brief which accompanied his
motion for a review he cited the case of Charles H. Boyle, 20 L. D., 255.
Upon said motion for review your office, on November 10, 1898, said:
Departmental decision in the case of Charles I. Boyle, cited by Mr. Ross, was
based on the decisions of this office of June 21, and November 6, 1893, and prior to
the amendatory act of February 26, 1895,and no reference therein is made to said
act, but is based on the acts of August 30, 1890,and March 3, 1891, and under its
ruling affidavit, form 4-102b, is not, required in public sale entries. Applicant's
contention that the Hon. Secretary "must necessarily have construed the proviso to
act of February 26. 1895,"in the Boyle decision, cannot, therefore, be sustained;

and adhered to your office decision of September 29,1898.
The act of February 26, 1895,supra, provides that:
It shall be lawful for the Commissioner of the General Land Office to order into
market and sell for not less than one dollar and twenty-five cents per acre any
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isolated or disconnected tract or parcel of the public domain less than one quarter
section which in his judgment it would be proper to expose to sale after at least
thirty days' notice by the land officers of the district in which such lands may be
situated: Provided, That lands shall not become so isolated or disconnected until
the same have been subject to homestead entry for a period of three years after the
surrounding land has been entered, filed upon, or sold by the government; Provided,
That not more than one hundred and sixty acres shall be sold to any one person.

The authority conferred upon the Commissionerof the General Land
Officeby this act is limited to the sale of an isolated tract, less than
one quarter section." For the purpose of disposal the public lands are
divided into sections, quarter sections, and quarter-quarter sections,
and each section is supposed to contain exactly six hundred and forty
acres, each quarter section thereof one hundred and sixty acres and
each quarter quarter section forty acres, and it seems to be clear that it
is to subdivisions of the public lands described in accordance with the
public land system of surveys that the act refers when it limits the sale
of isolated tracts to less than a quarter section and that it matters not
that the quarter section contains less than one hundred and sixty
acres, if it amounts to a quarter section, according to the survey, it is
not within the authority conferred upon the Commissioner of the General Land Office. It is said in the recent case of Mason v. Cromwell
(on review), 26 L. D., 369:
For the purposes of the disposal of the public lands the law makes the surveyorgeneral's return as to the quantity of land in a legal subdivision conclusive. See
sections 2395 and 2396 Revised Statutes, especially paragraphs 5 and 3 respectively.
Whether a section returned as a full section contains more or less than six hundred
and forty acres of public land, according to actual computation from the field notes
of survey, it must, under the provisions of the sections last above cited, be disposed
of by the land department as containing just six hundred and forty acres, and each
quarter thereof as containing one hundred and sixty acres. These provisions of law
were enacted to facilitate the disposal of public land. Under their operation such
a quarter section always contains, for the purposes of such disposition, exactly one
hundred and sixty acres. In faet it rarely ever contains just that quantity, but
usually contains either more or less.

In the case under consideration the record shows that the tract in
section 30 contains a fraction less than one hundred and sixty acres,
but that the four quarter sections, of which it is composed, amount to
a quarter section of the public lands and according to the above construction of the act, the sale of thatn tract, as well as the sale of the
tract in section 34, is not within the authority given to the Commissioner of the General Land Office to sell an isolated tract "less than a
quarter section."
It follows that neither tract falling within the authority conferred
upon the Commissioner of the General- Land Officeto sell an isolated
tract, the sale of the land in neither section was within the scope of his
authority, and the sale must be set aside.
Mr. Ross's entry will be canceled.
Your office decision is modified accordingly.
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HAROLD BoRnp.
Motion for review of departmental decision of August 25,1899, 29
L. D., 132, denied by Acting Secretary Ryan December 20, 1899.

lONMESTEADENTRY-MARRIED

WOMAN.

BROWN V. CAGLE.
A married woman, not the head of a family, is disqualified to make homestead entry.

Acting Secretary Ryan to the Commissioner of the Generat and Office,
(W. V. D.)

December 20, 1899.

(F. W C.)

With your office letter of the 5th instant, is submitted a petition,
filed on behalf of Laura Donelly, nee Cagle, invoking the exercise of

the supervisory power of this Department in her behalf to the end that
the order for a hearing contained in departmental decision of June 6th
last (28 L. D., 480), be revoked.

The tract in controversy is the NE. of Sec. 22, T. 23 N., R. 1 W.
Perry land district, Oklahoma, and has been the subject of several
decisions by this Department, under the title of Noble et al. v. Roberts.
On September 19, 1893,Walter C. Roberts was permitted by the
local officers to make homestead entry of- this land.

On November 6,

following, Laura Cagle filed an application to contest said entry upon;
the ground that she was the prior settler and that her settlement antedated the allowance of Roberts's entry. Similar contests, alleging prior
settlement, were filed by Charles E. Noble and Morris Brown, against
the entry of Roberts. The several contests were consolidated, the
hearing thereon taking place after several continuances between April
16, and October 2, 1895. On the last-named date Walter C. Roberts
relinquished his homestead entry. This left the controversy between
the several contestants, each alleging pior settlement upon the land.
It is unnecessary to detail the subsequent proceedings had, as they
have been carefully set out in the previous decision of this Department;
suffice it to say, that the right to make entry of this land was awarded
to Laura Cagle on the groud that she was shown to. be the prior
settler.
Brown petitioned for a rehearing, alleging that if it be admitted that
Miss Cagle was the prior settler she had lost the rights gained by such
settlement by her failure to maintain a residence upon the land. It
was upon this latter phase of the case that this Department held in its
decision of June 6th last, spra, thatIf it be true that Miss Cagle abandoned the land as alleged in the affidavits, copies of whieh are appended to the present motion, her return to the land prior to the
filing of such affidavit would not relieve-her from-the effect of such abandonment in
the presence of an adverse settlement right.

A hearing was therefore directed, as applied for, and it is with a view
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of having said order set aside that the petition under consideration was
filed. In this connection a matter arises for consideration which was

not mentioned in the decision of the Department ordering the hearing,
namely, before Laura Cagle made entry of this land November 16, 1898,

in pursuance of the. decision holding her to be the prior settler, she had
become .a married woman and her entry was made in the name of Laura

Donelly. Is this entry a legal one under the homestead laws?
It has been uniformly ruled by this Department since the enactment
of the homestead law that in the absence of proof of desertion or other
circumstances making her in reality the head of a family, a married
woman is not authorized to make a homestead entry (Rachel M. McKee,
2 L. ID., 112). The order for a hearing upon the petition and affidavits

filed by Brown was, therefore, unnecessary, the prior settler having
become disqualified from claiming or receiving the benefit of the home-

stead law before the making of her entry. Brown was also a settler
upon this land, and, as before stated, one of the- original contestants
against the entry by Roberts. His claim then asserted has been since
maintained and upon the record as made was subject only to the claim
of Cagle, who was found to be the prior settler. In view of the dis-

qualifieation of such prior settler, there would seem therefore to be no
objection to granting Brown the right.of entry, the.other contestant,
Noble, having dropped out of the case.
The order for a hearing is therefore recalled and you are directed to
call upon Mrs. Donelly to show cause why her entry should not be
canceled, and in the event of the cancellation of her entry, Brown will
be permitted to Make entry of the land, within a time thereafter to be
fixed by your office.
FOREST RESERVE-SALE OF TIMBER-RESIDENTS OF TOWNS.
OPINION.
The regulations heretofore adopted for carrying into effect the provisions of the act
of June 4, 1897,with- respect to the sale of timber on forest reservations, do not
contemplate the subsequent sale, without further notice, of any timber for which
a satisfactory bid is not received within the time designated in the published
notice; but the adoption of regulations permitting such a sale, in a manner to
be stated in the notice, is competent under said act.
Residents of towns near a forest reserve are within the purview of the provisions
of said act of 1897, with respect to the free use of timber and stone found upon
such reservations.

Assistant Attorney- General Van Devanter to the Secretaryof the Interior,
Decemnber21, 1899.

-

(S.V.P.)

I am in receipt of a communication from the Commissioner of the.

General Land Office relative to the sale of timber in forest reservatiOns, under the act of June 4, 1897 (30 Stat., 34, 36), which has been

referred to miefor an opinion upon the following questions:
(1) as to whether timber, in a forest reserve, notice of the sale of which has been
published as required by the act of June 4, 1897 (30 Stat., 34, 36), and fr which no
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bid has been received, or for a part of which only bids have been received, within
the time required in the published notice, may nevertheless be sold in whole or in
part as the case may be, for not less than the appraised value, without a new or
further notice by publication of such sale; and (2) do residentsof towns near a forest
reserve come within the purview of the following provisions of the act of June I,
1897, spria?

"The Secretary of the Interior may permit, under regulations to be prescribed
by him, the use of timber and stone found upon such reservations, free of charge, by
bona fide settlers, miners, residents, and prospectors' of minerals, for fire-wood, fencing, buildings, mining, prospecting, and other domestic purposes, as may be needed
by such persons for such purposes; such timber to be used within the State or Territory, respectively, where such reservations may be located."

The provision of the act to which the first question relates is as
follows:'
For the purpose of preserving the living and growing timber and promoting the
younger growth on forest reservations, the Secretary of the Interior, under such
rules and regulations as he shall prescribe, may cause to be designated and appraised:
so much of the dead, matured, or large growth of trees found upon such forest reservations as may be compatible with the utilization of the forests thereon, and may
sell the same for not less than the appraised value in such quantities to each purchaser as he shall prescribe, to be used in the State or Territory in which such timber reservation may be situated, respectively, but not for export therefrom. Before
such sale shall take place, notice thereof shall be given by the Commissioner of the
General Land Office, for not less than sixty days, by publication in a newspaper
of general circulation, published in the county in which the timber is situated, if
any is therein published, and if not, then in a newspaper of general circulation
published nearest to the reservation, and also in a newspaper of general circulation published at the capital of the State or Territory where such reservation
exists.

*

The regulations adopted June 30, 1897 (24 L D., 589, 593), for carry-

ing this statute into effect, make no provision for a subsequent sale of
any timber for which a satisfactory bid is not received within the time
designated in the published notice. The question.submitted implies
that the published notice or notices to which reference is had in terms
prescribed a limited time within which bids would be received.
* Assuming
that this was the character of the notice or notices to which
*reference is had, and considering the terms of the regulations adopted:
under said act, I am of opinion that no sale should, after the time
designated,

be attempted to be made of timber for which no bid was

receivedduring the time prescribed, unless a new or farther published
notice. be given.

I am also of opinion that it would be competent

under the act to adopt regulations wherebv timber for which no bid is
received within the time fixed in the notice for the reception of conspetitive bids may thereafter, and in a mauner to be stated in the notice,;
be sold 'without the giving of further notice, for not less than then
* appraised value.
The second question upon which'my opinion is requested arises under
another paragraph of the same act, as cited in the reference.
By this paragraph,;the free use, under regulations to be prescribed by
the Secretary of the Interior, of timber and stone found upon forest
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section 24, act of Marcli 3, 1891 (26

Stat., 1095), is conferred upon certain persons for specified purposes.
The persons named are "bona fide settlers, miners, residents, and prospectors of minerals," the purposes specified are "firewood, fencing,
buildings, mining, prospecting, and other domestic purposos." The
privilege so conferred upon the persons nalled, and for tlle purposes
specified, is subject to but one condition: "Such timber to be used
within the State or Territory, respectively, where such reservations
may be located."

In thelistof personsnamed asbeneficiariestheword "residents"is
broad enough; taken in its ordinary meaning, and it seems to have been
so used, to include persons residing in towns as well as those laving
their residence elsewhere. That "residents" outside ofMiuchreservations are included within the intent of the statute wou-hem to follow
from the fact that in fixing the place, where timber taken inder said
,provisions can be used, the only limitation is that it must be used
"within the State or Territory, respectively, where such reservations
may be located."

Considering the evident purpose of the act, I am.of opinion that resi
dents of towns near a forest reserve are within the purview of the
provisions unlder consideration.
Approved, December 21, 1899,.
T:EOs. RYAN,

Acting Secretary.
KORT V. WILLIAMS.

1 ANotion
for review of departmental decision of October 12, 1899, 29
L. D, 222, denied by Acting Secretary
December
iyan, 26, 1899.
: D: :; :: 7 f :

E

: 7 :

1yan, ::

iNING CLAI1\-OVERLArPixG
GOLDEN

INK MINiNG, LEASING

e

her26

1899

LOCATIONS.
AND BONDING

CO.

An entry allowed of two overlapping mining claims, located and held by the same
person and resting on separate discoveries of parallel veins, may be permitted to;
stand, notwithstanding the fact that the, discoveryforming the basis of the later
location wasmade within the limiits of the earlier, where the overlap is excluded
from the oficial srvey of the earlier location; the later location being treated
as an abandonment of the earlier to .the extent of the overlap.

Actincq Secretary Ryan to the Commissioner of the General 'Land Offce,
(W. V. 1.)
December27, .1899.
B(A.
B P.)
December 10, 1897,the Golden Link0 Mining, Leasing and Bonding
Company (a .corl)oration) made mineral entry No. 1457, Pueblo, Col-

rado, for the Allen Thurman and Crystal Eill lode mining claims survey
No. 10,071, Cripple Creek
.7'

.

-

:

n ing

district.:

These claims were located

DECISIONS RELATING TO THE. PUBLIC LANDS.

385

by the same parties, the Allen Thurman' February 16, 1892, and the
Crystal Hill, two days later, and for the greater length thereof are parallel to each other. The Crystal Hill overlaps the Allen. Thurman to
the extent of about 208.30feet'of'its width and 1359.24feet of its.length.
The discovery shaft of the Allen Thurman location is situated near the
south end line thereof, and outside the overlapping limits of the Crystal
Hill. The discovery shaft of the Crystal Hill location'is situated upon
ground originally embraced in the Allen Thurman: but excluded from
that claim by the official survey thereof, which survey also excludes all
ground in conflict with the junior location of the Crystal Hill, except a
small strip twenty-five feet in width at the northerly end of the Allen
Thurman.
May 12, 1S8, your office, considering said entry, held, in substance,

that inasmnuc s the Crystal Hill location is based upon the discovery
of a vein or lode parallel with, within the limits of, and therefore
belonging to the Allen Thurman, the said Crystal Hill location was
and is for that reason illegal and void. Notwithstanding this holding,
-however, your office,for the- stated reasons that inasmuch as the two
X claims had been located by the same parties and were embraced in the
same application and entry directed that the mineral claimant company be allowed to elect within sixty days what portions of the claims
it would retain, stating further, that should it elect to retain all of the
Crystal Hill claim, it would be limited to that portion of the Allen
Thurman lying south of the south end line of the Crystal Hill, but in'
case it should elect to retain all of the Allen Thurman, it would be
necessary to show discovery of mineral -on the portion of the' Crystal
,Hill lying north of the north end line of the Allen Thurman, in order
to procure patent for that portion of the Crystal Hill. An amended
survey was required to accord with the election when made and for the
further purpose of properly describing certain exclusions from the
entry in favor of surveys Nos. 8266, 10680, and 10736.

The mineral claimant has appealed. :
If the holding of your office to the effect that the Crystal Hill location Was void from its inception for the reason that it was-based upon
a discovery within the limits of the. prior location of the Allen Thurman
of a vein or lode belonging

to the owners of that claim, is correct, it

must be apparent that there could be no reasonable ground for allowing the mineral claimantto elect which of the claims, or what portions
thereof,' it would retain, for the simple reason that it could not lawfully.
elect to claim under the void location of the Crystal Hill, and' must
therefore take only under the Allen Thurman. This would leave no
room for the exercise of.any right of election.
The material question presented by the record is: Was the Crystal:
Hill a void location from-its inception for the reasons stated by your
office!

The law provides that "no location of a mining claim shall be made
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until the diseovery of the vein or lode within the limits of the claim

located" (Sec. .2320Revised Statutes), and the rle is well settled that
a location based upon the discovery of a vein or lode within the limits
of a prior existing valid location is void. (1 Liiidley oil Mines, See.
337; Branagan v. Dulaney, 2 L. D., 744; Little Pittsburg Consolidated
Mining Company v. Aie Mining Company, 17 Fed. Rep., 57.) The

reason of the rule has its basis, in-part at least, in the provision of the
statute to the effect that the owners of such prior valid location, as
long as they comply with the requirements of the law governing their
possessory title, shall h ave the exclusive right of possession and enjoy.
ment of all the surface included within the lines of such location, and
also, "of all veins, lodes, and ledges throughout their entire depth, the
top or apex of which lies inside of sch surface lines extended down-

ward vertically" (Sec. 2322 Revised Statutes).
Third parties having no interest in an existing valid location of a
mining claim, can predicate no claim or right whatever to veins or lodes
the tops or apexes of which lie within the lines of such existing loca-

tion, either by discovery or by location, for the all-safficient reason that
such veins or lodes are already, whether previously explored or not,
subject to the elaim of the owners of the existing prior location.

Maui-

festly, therefore, no discovery of mineral within the lines of an existing
valid location can form the basis of another and subsequent location
adverse thereto.
This rle, however, does not appear to be applicable to the present
case. Here the location of the Crystal Hill, though based upon a
discovery within the lines of the prior apparently valid location of
the Allen Thurman, was not made by parties claiming adversely to the
Allen Thurman, but by the same parties who had located and still
owned that claim. Apparently two lodes or veins lying in most part
parallel to each other were discovered and located by the same parties,
at different dates and as separate claims, the later location overlapping
the former, as shown, but without conflict of interest because of such

overlap, for the reason that the parties being the. same, there could be
no such conflict.

it is true that said locators and their successors in interest, under
and by virtue of the prior Allen Thurman location, could have claimed
and held the Crystal Hill vein or lode throughout its entire depth, to
the extent that the top or apex thereof lay within the original surface
lines of the Allen Thurman extended downward vertically, and to that
extent there would seem to have been no necessity for the location of
the Crystal Hill vein or lode. The fact remains, however, that a part
of the Crystal Hill as located and entered, lies north of the northerly
end line of the Allen Thurman and to that extent it could not have
claimed and held under the Allen Thurman locations. Presumably
this was the reason for the separate location of the Crystal Hill vein
*or lode.
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Whether this be true or not, however, there does not appear to be
any good reason why, treating the location of the Crystal Hill as an
abandonment by the parties of their prior location of the Allen Thurman to the extent of the overlap, the. two claims as finally surveyed,
applied for, and entered, may not be sustained. There seems to be no
difficulty in ascribing validity to the discovery and location of the
Crystal Hill on the theory that the parties, by their acts in making
such discovery and location, and by the subsequent proceedings.had
relative thereto and to the Allen Thurman, to the extent of the overlap
of the two claims, intended to abandon and did abandon their rights
under their prior location of the Allen Tburman. It is in entire har.
mony with the record to hold that such was the intention of the parties.
Indeed, it is the most reasonable interpretation that can be placed upon
their conduct in the premises throughout. They are not claiming the
overlap by virtue of the Allen Thurman location, but by the official
survey of that claim they caused the overlap to be expressly excluded
therefrom (except the very small and insignificant portion hereinbefore
mentioned) and are now claiming the same under the Crystal Hill location, and by their entry thereof as a part of that claim.
It is therefore held that the entry of the two claims may stand as
made, and to the extent that your officedecision holds to the contrary
the same is reversed.
Upon the required amendment of the survey being made, showing
specifically the exclusions on account of said surveys Nos. 8266, 10680

and 10736,the entry will be passed to patent, unless other objection
appears.
RAILROAD GRANT-SITCCESSOR

IN INTEREST.

NORTHERN PACIFIC RY. Co.
Directions given for the recognition of the Northern Pacific Railway Company as
the successor in interest of the Northern Pacific Railroad Company, in the
approval of lists and issuance of patents on account of the grant to the latter
company.

Acting Secretary Ryan to the Commissionerof the General Land Office,
(W. V. D.),

December 26, 1899.

(F. W. C.)

Request has been made on behalf of the Northern Pacific Railway
Company that patents to be hereafter issued for lands inuring under
the grant of July 2, 1864 (13 Stat., 365), and subsequent legislation
relating thereto, may issue in the name of the Northern Pacific Railway Company, as successor to the Northern Pacific Railroad Company,
complete proof of such successorship having been previously filed by
the Northern Pacific Railway Company.
By departmental

decision of November 21, 1899 (29 L. D., 316), in the

iatter of certain relinquishments executed by the Northern Pacific
Railway Company under the act of July 1, 1898 (30 Stat., 597, 620), of
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lands within the limits of the grant to the Northern Pacific Railroad
Company i the State of Minnesota, the circular Of February 14, last
(28 L. D., 103), was modified so as to recognize the Northern Pacific
Railway Company as the lawful successor in interest to soid Northern

Pacifc Railroad Company, as to all the lands coming within the grant
made to said Northern Pacific Railroad Company, by the act of July 2,
1864,supra, and all subsequent legislation.
The request is therefore granted and it is directed that all lists submitted for the approval of this Department on account of the grant to
the Northern Pacific Railroad Company, as well as.the patents to be
issued thereon, be in the name of the Northern Pacific Railway Company, as successor to the Northern Pacific Railroad Company. The letter containing the request is herewith enclosed for the files of
your officerelating to said grant.

MINING CLAIM-ADVERSE

CLAIMANTS-JUDICIAL

ACTION.

BARNEY CONWAY.
The determination of questions with respect to the right of possession as between
adverse mineral claimants rests solely with the courts; and the nannerin which
a court ascertains the facts, whether by stipulation or otherwise, upon which it
renders judgment, is a matter that in no degree affects the conclusive and
R
binding force of sch judgment pon the parties to the suit and the Land
Department.

SecretoryHitchcock to the Commissioner of the Geveral Land
(W. V. D.)

December 99, 1899.

Office,

(C. J. W.)

Barney Conway made mineral entry No.. 1644, survey No. 11,354,
Monte Christo lode claim, at Pueblo, Colorado, Cripple Creek mining
district, embracing 0.801 acres, on March 3, 1898.

July 22, 1898, your office examined the papers pertaiuingto said
-entry, and by decision of that date, for reasons therein stated, directed
that the mineral claimant be called upon to show cause, within
sixty days, why his entry should not be canceled, failing which; the
entry would be canceled without further notice.

Thereupon Conway

appealed.
The principal contention of the appeal is against the action of your
office in disregarding the judgment of the district court in an adverse
suit involving the land in question.

It' appears-.
1. That 'on December 11, 1896, Conway filed his application for

patent claiming 1.103 acres exclusive of the ground embraced in conflicts with other, mineral 'surveys.
2. That during the period of publication, to wit, on February 17
1897, an adverse claim was filed by the owner of the Buster lode claim
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(uinsurveyed) for certain ground in conflict between the two claims, onwhich adverse claim suit was timely instituted.

3. That on February 21, 1898, the court rendered judgment in the:
case, and awarded to the adverse claimant all the land in conflict
except a tract ten by ten feet,!supposed to include the Monte Christo
discovery shaft, which latter tract was awarded to the Monte'Clhristoclaimant and entry was made to correspond therewith.
4. Tat the judgment shows it was rendered on .a stipulation by the
conteuding parties.
5. That on August 21, 1897, one P. L. Thomas, claiming ownership:
of the conflicting Lenore and Defender lode claims, filed a corroborated
protest against the Monte Christo application., which, on December 28,
1897, lie formally withdrew, since which time the application has proceeded exlparte.

The judgment of the court, awarding a part of the conflict, including the discovery shaft of the Monte Christo lode claimant, to said
claimant, and the remainder of the conflict to the Buster lode claimant
operated to establish the right of the Monte Christo claimant to that
part of the ground awarded to said claimant, as against every one
except the government.
The Buster l6de claimant was the only. adverse claimant for the
ground located by the Monte Christo claimant, who asserted an adverse.
right during the period of publication, and thus the controversy as to
the right of possession of the ground in conflict was confined to these

rival claimants. If any other, claimants existed, their rights were.
waived by failure to assert them during the period of publication.: TheBuster lode clainant having instituted suit in due time on his adverse
claim, was in position to waive his right to any part of the conflict orassert his right to all of it.
Your officedecision contains the intimation that a judgment of the
court based on a stipulation, is less a judgment than it would: have'
been. if based: upon the testimony of witnesses regularly introduced,.
and that the correctness of sch judgment, for that reason, may be
inquired into by the Department. The adverse action of your.office
upon the entry in question rests largely, if.not wholly, upon the theory:
that the judgment of the court in the case was erroneous and therefore
not conclusive. In reference to that matter it may be said that the.
court's manner of ascertaining.the facts upon which the judgment was
rendered can in no measure affect the credit to be given such.judgment
when attacked collaterally. What powers may be exercised by. the;
courts in this class .of cases does not depend upon departmental regalations or decisions, but upon statutory provisions. Section 2326of the;
Revised Statutes provides:
Where an adverse claini is filed during the period of publication, it shall be upon.
oath of the person or persons making the same, and shall show the nature, boundaries, and-extent of such adverse elaim,_and all proceedings except-the publication
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-'ofnoticeand making and filing of theaffidavit thereof, shall bestayeduntil the ontroversy shall have been settled or decided by a court of competent jurisdiction, or
the adverse claim waived. It shall be the duty of the adverse claimant, within
thirty days after filing his claim, to commence proceedings in a court of competent
jurisdiction, to determine the question of the right of possession, and prosecute the
same with reasonable diligence to final judgment; and a failure to do so shall be a
waiver of his adverse claim. After such judgmeint shall have been rendered, the
party entitled to the possession of the claim, or any portion thereof, may, without
giving further notice, file a certified copy of the judgment-roll with the register of
the land-office, together with the certificate of the surveyor-general that the requisite
amount of labor has been expended or improvements made thereon, and the description required in other cases, and shall pay to the receiver five dollars per acre for
his claim, together with the proper fees, whereupon the whole proceedings and the
judgment-roll, shall be certified by the register to the Commissioner of the General
Land-Office, and a patent shall issue thereon for,the claim, or such portion thereof
as the applicant shall appear, from the decision of the court, to rightly possess. If
it appears from a decision of the court that several parties are entitled to separate
and different portions of the claim, each-party may pay for his portion of the claim,
with the proper fees, and file the certificate and description by the surveyor-generalJ
whereupon the register shall certify the proceedings and jndgment-roll to the Commissioner of the General Land-Office, as in the preceding case, and patents shall
issue to the several parties according to their respective rights.

It would appear that questions growing out of rival and adverse
claims to the right of possession of mineral lauds belong in a special
sensel to courts of ompvetent jurisdiction, to try and: determine them.

fIt is apparent from the language of the statute that .the court is not
bound to award all the land in conflict to one party, but may, il proper
cases, of which it is to be the judge, award: portions of the land in conflict to different elaimants. The fact that the judgment of the court has
the effect in any case of dividing the land in conflict, equally or other-

wise, between adverse claimants, does not impeach the authority or
validity of the judgment, or authorize the Department to go behind the
judgment: to inquire into the facts upon which it was rendered. The
conclusive and binding force of such judgments, as to matters which
'by statute are exclusively within the jurisdiction of the courts, have
been frequently recognized by the Department both in early and recent
decisions, as in Silver King Lode (14 L. D., 308); Newman v. Barnes
(23 L D., 257); Stranger Lode (28.L. D., 320).

The courts of co petent jurisdiction are the tribunals under section
2326 of the Revised Statutes into which adverse claimants of mining
lands are invited for the settlement of their conflicting rights. If, after.
instituting suit, the litigants are able to agree as to all or any part of
their rights, no good reason appears why they should not be permitted
to do so, and it is thel common practice of the courts to allow them to
do so. Your office objects to the entry under consideration, on the

ground that the effect of the judgment of the court is to give to the
Monte Christo lode claimant the benefits which attach to the first
locator, when, in fact, as between him and the Buster lode claimant he
is the. junior locator. A similar p)roposition.was passed upon by the
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in the case of Stranger Lode (28 L. D., 321), Where it was

held (syllabus):
That a judicial ward to the junior leator mate in adverse ptoceedings of a small
part of the ground in conflict, is none theless binding uponthe parties andtheLand
Department, because made in pursuance of a stipulation between the parties.,

For the reasons stated, your office decision is reversed in so far as it
holds the judgment of the court awarding to the Monte Christo lode
claimant ten by ten feet-of the ground in conflict between him and the
Buster lode claimant, to be of no effect.

Without now con sidpring the

right of the Monte Christo claimant to other portions of ground embraced
in his entry, the case is remanded to your officefor rea(judication, in
accordance with the views herein expressed, your attention being
specially called to the supplemental evidence on behalf of the entry'
man filed pending the appeal here.

FOREST RESERVES.'--LIEU LAND SELECTIONS, ACT JTJNF 4, 159T (30
STAT., 36).
DEPARTMENT OF THE INTERIOR,
GENERAL LAND OFFICE,

Wasingtan, D. 0(.-:December18, 1899.Registers and Receivers, United States LdandOffices.
GENTLEMEN: Your attention is called to a decision by the Ifonorable Secretary of the Interior, dated April 26, 1899 (28 L. D., 328),
addressed to this office, which reads as follows, to wit:
The Department is in receipt of your communications of December 7, and 13,1898,
relative to applications now pending in your office to exchange lands within the
limits of public forest reservations for public lands outside such reservations, under
the following provisions of the act-of June 4, 1897(30 Stat., 1, 36.)
"That in cases in which a tract covered by an unperfected bona fide claim or by a
patent is included within the limits of a public forest reservation, the settler or
owner thereof may, if he desires to do so, relinquish the tract to the government, and
may select in lieu thereof a tract of vacant laud open to settlement not exceeding in
area the tract covered by his claim or patent; and no charge shall be made in such
eases for making the entry of record or issuing the patent to cover the tract selected:
Provided farther, That in cases of nuperfected claims the requirements of the laws
respecting settlements residence, improvements, and so forth, are complied with on
the new claims, credit being allowed for the time spent on the relinquished claims."
Calling attention to a circular addressed to registers and receivers, issued August
11, 1898,by your office, without the approval of the Secretary of the Interior, and
also referring to page 89 of your annual report for the year ending June 30, 1898,you
ask () whether lauds within the limits of forest reservations must be agricultural in
character in order to be made basis for lieu selections under the foregoing provision
of the act, (2) whether the claim or title thereto must have been initiated or acquired
under the settlement laws of the United States, and (3) whether timber land
acquired by purehase under the act of June 3,1878 (20 Stat., 89), but since denuded
'See circular of June 30 1897, 24'L. D., 589, paragraphs 14 to 18, inclusive.
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of its timber, and land acquired under agrant made to.a State orarailroad. empany'
by act of Congress can be made basis for such lieu selections.
As to the first question, if by agricultural lands you mean lands, the claim or patent
to which is not based upon the mining laws of the United: States, the question is
answered in the affirmative. That the statute does not contemplate and: therefore
does not authorize the relinquishment or surrender of mineral lands as basis for the
maling of lieu selections, is shown by the provisions therein that:
"Nor shall anything herein prohibit any person from entering upon such forest
reservations for all proper and awful purposes, including that of prospecting, locating, and developingthemineralresources thereof: Provided, Thatsuch persons comply
with the rles and regulations covering such forest reservation.
And any mineral lands in any forest reservation which have been or which may be
shown to be such, and subject to entry under the existing mining laws of the United
States and the rules and regulations applying thereto, shall continue to be subject
to such location and entry, notwithstanding any provisions herein contained."
All other lands included within the limits of a public forest reservation are subject to relinquishment as basis for lieu selections, if claimed or owned as stated in

the statute.
As to the second question, if by settleinent laws you mean such laws as make
personal settlement and residence upon the tract sought to be acquired a necessary.
condition to obtaining title, as in the case of the preemption and homestead laws,
the questionis answeredin thenegative. That which iaybe relinquished is described
as "a tracteovered byan unperfectedbona fide claim or bya patent," andis believed
to include any tract covered -by any unperfected bona fide claim under any of the
general land laws (except the mining laws) of the United States, or to which the full
legal title has passed outof the government and beyond the control of the land
department by any means which is the full legal equivalent of a patent. The thing
which was objectionable to the forest reservation policy was the presence within the
limits of a forest 'eservation of lands held and controlled by individual elaifants or
owners. Whether the claim or ownership-was initiated or acquiredtnder the homestead statute, which is a settlement law, or under the timber land purchase' act,!
which is not a settlement law, its presence is equally an obstacle to the attainment
of the purpose for which the' forest reservation was established. In both cases the'
reservation of the surrounding lands is. equally prejudicial to the interests of the
claimant or owner.
As to the third question, the answer is in the affirmative, subject to the quhlifica-'
tions that where the land is claimed under a grant made to a State or a railroad
company by an act of Congress, the full legal title must have passed ut of thegovernment and beyond the control of the land department by a patent, or by some
means which is the full legal equivalent thereof. Where under 'the timber land'
purchase act, or indeed under any other' statute, one has acquired land having
valuable timber thereon and has removed the timber, i pursuance of a lawful right'
so to do, the removal of the timber does not affect his ownership of the land, and if
it be included within the limits of a public forest reservation does not deprive him
or the government from receiving the benefit incident to a relinquishment of that
land, and a selection of other land outside the limits of the forest reservation in lieu
thereof. The statute does not make it a condition to the exchange therein authorized that the tract within the forest reservation should have retained its original and
natural condition.
You will please formulate and submit' to the Department circular instructions to
the local land officers revoking the circular issued by your'offlce 'August 11, 1898,
and also embodying the views expressed herein, and in the decisions of the Department in the cases of F. A.' Hyde' et dl. (28 L. D., 284), and Emil & Wangenheim

(28.

L. D., 291). Action upon all applications for lieu lands under said'act will be withheld until the circular instructions are adopted.
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The decision in the cac of yde etcal. straholdsthat-;

Where an exchange of land is sought underthe act of June 4, 1897,the relinquishment and selectioncean be made only by the claimant or owner of the land within

the imitsof-the forest reservation.

:

'

.

ulnsurveyedas well as surveyed land, which is Vacant and open to settlement may
be selected under said act.
'The words "tract covered . . . by a patent," as used in said act, embrace and
include 'a tract to which the full legal title has passed out of the government and
beyond the control of the land department by any means which is the- full legal'
equivalent of a patent.
Before a selection under said act can be approved, the United States must be rein-vested with:all the right and title to the tract relinquished, with which it had.previously parted.

The decision in the case of Wangenhei,. supra, holds thatIn an exchange of lands under the act of June 4,'1897,where title to the land relin-quished has passed out of the government, or where certificate for patent thereto:
has issued, the selection may embrace contiguous or non-contiguous tracts, if in the
same land district; but if the land relinquished is covered by an uperfected claim,
to which certificate for patent has not been issued, and the law under which said
claim was initiated requires that land taken thereunder must be in one body, the'
same requirement must be observed in making the lieu selection.
.

: Every selection of insurveyed land must designate the same according to the description by which it will be known when surveyed, if that
be practicable, or, if not practicable, must give, with as much precision
as possible, the'locality of the tract with reference to kfnown.landmarks, so as to admit of its being readily identified when theilines of
public survey come to be extended; and the selection must, betmade to
confotm to such survey within thirty days from notice, by the local
office, to the party making the. selection, of the receipt at -the local landoffice of the approved plat of the survey of the township embracing
such tract.

Selections of unsurveyed lands will in no event be passed to i.tent
until after the lands have been surveyed, nor until after the- expira-.
tion of four months from the date of receipt at. the local land office of
the approved plat of survey of the township. embracing the lands
selected; and selections of surveyed lands 'will not be passed to patent
until after the' expiration of four months from the date of selection.
The purpose of the preceding Paragraph is, in all istances, to give
settlers or other claimants, if any there be, at the time of selection
ample opportunity to lawfully assert their claims or file their protests.
in the local office and to afford.time for the local officers to advise the
Commissionerof the General Land Officeof such adverse claims before
the time arrives for issuing patent under the selection.
In selections of' surveyed land which has been returned as mineral,
or which is within six miles of any mining claim, and in all selections

of unsurveyed land, notice of the selection, commencingwithin twenty.
days thereafter, must be given, for a period of thirty days, by posting
upon the land and in the local land. office,and by-publication at the
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cost of the applicant in a newspaper designated by the register Asof
0 general circulation in the vicinity of the land and published nearest
thereto. Vhere the selection embraces non-contiguo s tracts the notice
must be posted upon each tract; but such notice will not be required
in any case where te

selection is in lieu--of "a tract covered by an

unperfected bona fide claim," viz: A tract the title to which has not
passed out of the United States or for which patent certificate has not
issued. Notice under this paragraph will not be required in any case
of selections in States wherein the United States mining laws are not
operative.
'In all cases relinquiishments made in prsuatice

of said act must be

executed, acknowledged and recorded in the same manner as conveyances of real property are required to be executed, acknowledged and
recorded by the laws of the State or Territory in which the land is situated. Where the legal title to the land has passed out of lthe
United
States, there must also be filed with the relinquishment a duly certified
abstract of title showing that at the time the relinquishment was filed
for record the legal title was in the party unaking the relinquishment
and that the land was free fromlliability for taxes and from other icumbrance. In case the land relinquished is covered by an 'inperfected bonta
fide elaim, to which eertificate for patent has; hot issued, thete must be
filed a certificate by the recorder of deeds or official etstodian of the
records of transfers of real estate in the proper county that no instruineIt purporting to convey or in any way incumber the title to the land
or any part thereof is on file or of record in his office, or if any such
instrument or instruments be on file or of record therein, the certificate'
must show the facts; and in case certificate for patent to such land-has
been issued there must also be filed the certificate of the receiver of
taxes for the proper county showing that the laud is free from all liability for taxes.
Relinquishments by individuals of lands to which the legal title has
passed out of the United States or to which certificate for patent has
issued, must also be executed by the wife of the claimant, if he have
one, in such manner as will effectually bar any dower, homestead or

other interest on her part in or to the lands relinquished.
The forms of application (4-634 ad 4-643), should be used in the
classes of cases to which they respectively apply. Other forms will be

prepared and furnished you by this office as occasion may seem to
require.
The

irculars of August

11, 1898, May 9,1899 (28 L.D., 521), and

November 15,1899 (unreported), under said act 'are hereby revoked and
this is substituted in their stead.
Very respectfully,
fBINGER HERANN,
ommnissiolier.

Approved, December 1, 1899.
Taos .. RYAN, Acting &ecretary
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TIDE LANDS.

JAMES W. LOGANThe tide lands of Alaska are not public lands belongingto the United States wvithin
the meaning of the mining laws; and no rights whatever, with respect to such
lands, can be acquired by exploration, occupation, location or otherwise, under
said laws.

Secretary litchcock to the Commissirner of the Ghneral Land Office,Jan(A. B. P.)
nary 3, 1900.
(W. V. D.)

November 28, 1899,the Department referred to your officefor report,,
a certain communication received from James W. Logan, of Oakland:

Mills, Maryland, under date of November 27, 1899, relative to certain
alleged mining claims situate at ornear Cape Noine in the District of
Alaska.
The Department is now in receipt of your report, under date of December 12, 1899;upon the matters presented in said communication.
It appears that Mr. Logan and a number of other persons associatedtogether in mining have attempted to make certain placer mining locations upon the beach of Behrinig Sea off the coast of Alaska, in the
Cape Nome mining. district, embracing in part lands lying below the
line of ordinary high tide, or, in other words, tide lands, the stated
object of so embracing such lands beiug to work the ground under the
water.

The main purpose of Mr. Log'Ws communication seems to be

to obtain some sort of concession from the government in respect to
the matter, if necessary to the acconplishment of the end-in view.
You express the opinion that tide lands in the District of Alaska are
not public lands of the character subject to disposal under the land
laws of the United States, and that the land department is without
authority to make any concession in the premises.

Under the laws of the United States relating to mineral lands and.
mining claims (which, by the act of May 17, 1884, 23 Stat., 24, 26, were

extended to the: District of Alaska, and have been since that date in
full force and effect in said District), only mineral lands belonging to
the United. States are open to*exploration, occupation, location, and
purchase. (Sections 2318,- 2319 etc., Revised Statutes;
Mines, Sections 112, 322.)

1 Lindley on

As to that part of Mr. Logan's communieation which relates to lands
lying on the beach above the line of ordinary high tide, there wouldhe no doubt that such lands are public lands of the United States
and if mineral in character can be located, occupied and held under
the mining laws as extended to Alaska, the same as any other publiemineral lands in said District, if it were not for the proVision in section
10 of the act of May 14,1898 (30 Stat., 409, 413), which declares that

"a roadway sixty feet in width parallel to the shore line as near as
may be placticable

shall be reserved for the use of the public as a

highway." The effeet of this provision has not been sufficiently considered by the Department to justify an expression of any opinion
thereon at this time.1
XSee

departmental letter of February 5, 1900, relating to this paragraph.
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The remaining question presented is: Are the tide lands in the District of Alaska., public lands, belonging to the United States, within the
meaning of the milinglaws:
Il the case of Shively v. Bowlby (152 U. S., 1-58) the supreme count

had under consideration the uestion of the-title to certain tide lands
in the State of Oregon. In its decision of the ease, the court, after, an
glaborate and exhaustive review and discussion of the whole general
subject of the ownership and control of the tide lands in the various
States and Territories of the United States, sumled up its conclusions
as follows:.

'

Lands undertide waters are incapable of cultivation or improvement in the man-,
ner of lands above high water mark. They are of great value to the public for the
purposes of commerce, navigation and fishery, Their improvement by individuals,"
when permitted, is incidental or subordinate to the puflic use and-right; .Therefore
the title and the.control of them are vested in-the sovereigrifor the benefit of the.
whole people..
.
:At common law, the title and the dominion in lands flowed by the tide were in.
the King for the benefit of 'the nation Upon the settlement of the coonies, like,
rights passed to the grantees in the royal charters, in trust for the commnities tohe established. -Upon the American revolution, these rights, charged with a like
trust, vwere
Vested inthe original States within their repective borders, subject to
the rights surrendered by the constitution to the United States.
.
.
.
Upon the acquisition of a Territory by the United States, whether by cession from
one of the-States, or by'treaty with a foreign country, or by discovery and settlement, the same-title and doihinion passed to the United States, for the benefit of the'
whole people1 and in trust for the several States to be ultimately- created out of the
Territory.
The new States admitted into the Union since the adoption of the constitution
have the same rights as the original States in the tide waters, and in the lands
under them, within their respective jurisdctions.
The title and rights of ipariah
or littoral proprietors in the soil below high water mark, therefore, are governed by
the laws of the' several States, subject to the rights granted to the United States by

theConstitution.
The United States while they hold the country as a Territory, having all..tve
powers both of national and of municipal government, may grant, for appropriate.
purposes, titles, or rights in the soil below high water mark' of tide waters But
they have never done so by general laws; and, unless in some case of international
duty or public exigencyhave acted upon the policy, as nost in accordance withi
the interest of the people and with the object for which the Territories were..
acquired, of leaving the administration and disposition of the sovereign rights in
navigable waters, and in the soil under them, to the control of the States, respectively, when orgahiied and admitted into the Union.
Grants by Oongress of portions of the public 'lands within a Territory to settlers'
thereon, though bordering on or bounded by navigable waters convey, of their own
force, ne title or right below high waier mark, and do not impair .the title and
dominion of the future State when created; but leave the question of the use of the
shores by the owners of uplands to the sovereign control of each State, subject only
to the rights vested by the constitution in the United States.

In view of the law as thus declared, and of the stated policythereto-:
fore prevailing with respect to tide, lands, in the. absence of s1p5cife_

legislation by-the -Congress in relation to the'tide lands of the--District
of Alaska at variande with said policy, there can be no doubt-that such
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tidelands are not public lands belonging to the United.States, within
the meaning of the mining laws, and that no' rights Whatever can 'be
acquired with respect thereto by exploration, occupation, location,;or
otherwise, under said laws.
* fIt is proper in this connebcion to also refer to the act of May 14, 1898

(30 Stat. 409), entitled "An act extending the homestead laws and
providing for right of way for railroads in the District of Alaska, and'
-for other purposes," wherein it is provided,
:

That nothing in this act contained shall be construed as impairing in any degree
the title of any State that may hereafter.be erected out of sai(l district or any part
thereof, to tide lands and beds of any of its navigable waters, or the right of such
State to regulate the use thereof, nor the right of the United States to resume possession of such lands, it being declared that all such rights shall continue to be held by:
the United States in trust for the people of any State or States which may hereafter
be erected out of said district; The term 'navigable water,' as herein used, shall
be held to include all tidal waters up to the line of ordinary high tide and allnontidal waters navigable in fact up to the line of brdinary high-water mark.

This legislative declaration is in entire harmony with the law as it
had been previously announced by the supreme court in the case above
cited, and is indicative of a purpose on the part of the Congress, in
dealing with the District of Alaska, to adhere to the policy theretofore
existing with respect to the tide lands.
In view of all the foregoing it is perfectly clear that the mining locationsin-question, so'far as it is attempted by them to embrace lands
lying below the line of ordinary high tide, are without authority of law
'and therefore void, and that the land department is without authority
to grant any concessions whatever with reference to the desired occupancy or working of said tide lands for mining purposes, or otherwise.
The views expressed by your:office in this respect are accordingly
approved and you willso notify:Mr. Logan, furnishing him with a copy
of this opinion.
RECOXYVEYANCEOF LAND WRONGFULLY PATENTED.
SAN FANcIScO

MINING CO.

In' a case where the United States could successfully maintain a suit for the vacation
of a patent wrongfully obtained, a voluntary reconveyance of the land so pat .ented may be accepted.

Secretary Hitchcock to the Commissioner of the General Land Office,
(W.V. D.)
January 5, 1900.
(G. B. G.)
*

*

May 26, 1884,Daniel Wagner and William Plaskett located the Bittershoffen lode mining claim, situated in sections 9 and 10, township 3

south, range 16. east,, Coulterville mining district,. Mariposa county,.
California.
November 23, 1886, Carlo 0Garbari-nomade homestead entry- for cer-

tain lands in said section 9, which entry conflicted with the said mining

A
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location to the extent of 4.63 acres. Final proof upon this entry was
submitted and final certificate issued March 8, 1892 and patent issued
June 21, 1892.

The title acquired by said mining location having by sundry mesne
conveyances and court proceedings passed to and vested in the San
Francisco Mining Company, and the title acquired by said homestead
entry and patent to the ground in conflict with said mining claim having by sundry mesne conveyances passed to and vested in the same
company, and said company having on May 19, 1897, by quit-claim

*deed, conveyed to the United States of America the tract or parcel of
land so in conflict, which deed was recorded May 29, 1897, the company
on August 26, 1897, made its application for patent for said mining claim

as located, officiallysurveyed and platted, and December 29,1897,after
due notice by posting and publication, as required bylaw, and noadverse
claim being filed, entry of said lode claim, including the portion thereof
in conflict with the patented homestead, was allowed by the local
officers.
May 13, 1898, your office held the mineral entry for cancellation as

to the ground in conflict with the patented homestead because of a
believed lack of authority in the officersof the land department to issue
a second patent embracing said ground, and held the mineral entry for
cancellation as to certain ground not in conflict with the patented homestead, for reasons not clearly stated, but seemingly because the exclusion of the patented ground from the mineral entry divides the lode into
two incontiguous parts, npon one of which no discovery of mineral has

Jeen made.
December 1, 1898,your office, at the request of the mineral claimant,
again considered said application, and again denied the application for
patent, and said that, in. order to reinvest the land department with
Jurisdiction, the homestead patent must be surrendered and canceled.
The applicant company has appealed here.
The appeal is well taken. When Garbarino made his homestead
entry, and when he submitted final proof thereon, in connection with
both of which he represented that the land embraced therein was nonmineral and contained no mining claim or known lode or vein bearing
valuable mineral deposits, the ground in conflict was known to be mineral land and was not.subject to homestead entry. Under these circumstances, the United States could successfully maintain a suit to
vacate the patent to the extent of the ground in conflict, and where
such a suit can be maintained, it is believed that the United States may
accept a reconveyance of the ground for Which a patent was thus wrong-

fully obtained, thus accomplishing by the voluntary actof the parties
all that would be accomplished by a suit in court.

Such a reconvey-

ance having beeii made, the officersof the land department are authorized to issue a patent to the mineral claimant for said ground.
-- The decision appealed from is reversed, with directions to pass the
entry to patent, unless other objection appears.
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SCHOOLLANDS-WAIVER OF RIGHT-LIEU SELECTION.

TERRITORY OF NEW MExICO.
Where the title to school sections has vested in the Territory of New Mexico under
the grant of June 21,1898, and such sections are subsequently embraced within
a reservation created by executive order, the Territory way, under the provisions of section 2275 R. S., as amended by the act of February 28,1891, waiveits
7 right to such sections and select other lands in lieu thereof.

Assistant Attorney-General Van Devanter to te Secretary of the Interior,
January 8, 1900.

(G. B. G.)

By the act of June 21, 1898 (30 Stat., 484),sections numbered sixteen
and thirty-six in every townshi of the Territory of New Mexico, and,
where such sections or any parts thereof are mineral, or have been sold
or disposed of by or under the authority of any act of Congress, other
non-mineral lands equivalent thereto, in legal subdivisions of not less
than one quarter-section, and as contiguous as may be to the section
in lieu of which the same is taken, were granted in terms of present
grant to 'said Territory for the support of common schools.
By executive order of November 1, 1899, certain lands in said Territory, among which were lots 1 and 2 of section 36, T. 9 S., R.14 E., and
the N. E. i of the N. E. 1 of section 16,T.10 N., R.14-E., were reserved

and set apart for the use of the Marine Hospital service.
By reference of December 8, 1899, I am asked for an opinion whether

the status of these specifically-described tracts of land is such that the
Territory may select other lands in lieu thereof...

At the date of the grant to the Territory these lands had been surveyed, and they being of the class of lands granted by said act of June
21, 1898, and not having at that time been sold-or otherwise disposed
of by or under the authority of any act of Congress, and the grant being
one in 'presenti,the title to said lands, if non-mineral, passed to and
vested in the Territory at the date of the grant.
Section 2275 of the Revised Statutes, as amended by the act of February 23, 1891 (26 Stat., 796),provides that where any State is entitled
to sections sixteen and thirty six under its school grant, or where such
sections are reserved to any Territory for the use of schools and may be'
embraced within any Indian, Military or other reservation, the selection by such State or Territory of other lands'in lieu thereof, appropriated and granted by said section 2275 as amended, shall be a waiver
of its right to such sections.
In an opinion of December 15,.1899 (29 L. D., 364), I expressed the

view that said section as amended gave to the Territory of New Mexico the right to waive its right to sections sixteen and thirty-six in a
forest reservation and select other lands in lieu thereof, and there would
not seem to be any difference in the status of land in a forest reservation and land within a reservation for the use of the Marine Hospital

40
0

0

DECISIONS

RELATING

TO THE

PUBLIC

LANDS.

service. I am, therefore, of opinion that the Territory may waive its
right to thre above- cribed land, and select other land in lieu ther(ef,
and that the proper officer of the State should be so notified.
Approved, January 8, 1900,

E. A. HITCH(OCK,
Secretary.
REPAYNEENT-RESERVOIR DECLARATORY STATEMENT.
CHRISTIAN MAIER.
Repayment of the filing fee paid on a canceled reservoir declaratory statement can
not be allowed if such declaratory statement was not erroneously received, even
if such filing be considered an "entry" within the meaning of the act of June
16, 1880.

Secretary Hitchcock to the Commissioner of the General Land Office,
(W. V. D.)
January 8, 1900.
(C. J. G.)
The Department is in receipt of your office letter of November 24,
1899, submitting the case of Christian Maier who applies for repay-

ment of the fees paid by him on reservoir declaratory statement No.
146, for the SEAS Sec. 26, T. 14 N., R. 53 W., Sidney, Nebraska, land

district.
The said declaratory statement was fled under the act approved
:January 13, 1897 (29 Stat., 484), entitled "-An act providing for the
location and purchase of public lands for reservoir sites." This title
indicates that lands are to be sold for reservoir sites but there is no
provision in the act itself for the sale of any lands. Any person, livestock company, or corporation engaged in; breeding, grazing, driving;
,or transporting live-stock, in order to avail themselves of the provisions
of said act, must file a declaratory statement in the United States land
officein the district where the land is situated. The act directs that
after the approval of a map showing the location of the reservoir, the
land shown to be necessary for the proper use of such reservoir be
reserved from other disposition so long as the same is maintained and
water kept therein for the purposes named in the act. The said act
'was to be administered under regulations prescribed by the Secretary
of the Interior.
Paragraph 35 of the original regnlations issued under the act in
question was amended by circular of June 23, 1899 (28 IL. D., 552).

Rules 4 and 8 of said paragraph, as amended, are as follows:
4th. No reservation shall be, made within one-half mile of the boundaries of a
group of one hundred and sixty acres of adjoining or cornering tracts already
reserved under this act.
8th. All declaratory statements filed before this circular is received at the local
land officemust, by an amended or supplemental statement, be made to conform to
these regulations, and if after receiving notice to that ffect the applicant makes
default for sixty days his declaratory statement will be rejected.
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" Maier7s declaratory statement was filed June 23, 1899, before the
amended regulations were received at the 1%1 office. The land
described therein was 4within one-half mile of the boundaries of a
group of one hundred and sixty acres of adjoiiing or cornering tracts
already reserved under this act,"1and, upon the receipt by the local
officers of the amended regulations, he was accordingly notified of the
requirements

thereof:

On September 9, 1899, he relinquished

all his

title and interest in and to the land described, stating that he
did not desire to amend his declaratory statement. At the same time

Eright,

he made application for repayment of the fees (two dollars) paid by him

on the filing of his said declaratory statement.
There is nothing in the act of June 13, 1897,nor ws there anything
in the regulation in force when Maier's filing wa
acle\(27 . D., 200,
210), forbidding the making of a reservation W.-withinone-half mile of

the boundaries of a group of one hundred and sixty acres of adjoining
or cornering tracts already reserved nder this act." His declaratory
statement was therefore not erroneously received, and hence, even if it
were considered an entry within the meaning of the- act of June 16,
1880 (21 Stat., 287), repayment of the fees could not be allowed.

NICHOLS

V. PRIEST.

Motion for review of departmental decision of October 24, 1899, 29
L. D., 260, denied January 8, 1900, by Secretary Hitchcock.

MINAINTG
CLAiM-E:xrEAntTUE--ArLIATION-SECTIONT

2332 1t. S.

BARKLAGE ET AL. V. RUSSELL.
Questions concerning the reqtiisitegannual expenditure upon mining claims, and of
alleged relocations thereof on account of failure to make such expenditure, go
only to the right of possession as between adverse mineral claimants for the land
- involved, and the determinatioll of that right is committed to the courts alone.
Failure to prosedute an application for mineral patent to completion within a reasonable time after the expiration of the period of publication, or the termination of
adverse proceedings in the courts, constitutes a waiver of all rights obtained by
the earlier proceedings under the application.
Section 2332 It. S.is not intended to be a wholly separate and independent provision
for the patenting of a mining claim, but should be construed with section 2325,
and other sections of the Revised Statutes upon the same subject, and when so
constreed held to mean that evidence of the possession and working of a mining
claim for a period equal to the time prescribed by the local statute of limitations for mining claims shall be considered as sufficiently establishing the location of the claim and the applicant's right thereunder, "in the absence of any
adverse claim," but that whatever else said section was intended to dispense
with in the proceedings for rocuring a patent, it does not dispense with the
requirements of section 2325, whereby the existence of an adverse claim is made
known to the Land Department, and due protection accorded to adverse claimants.
The

ase of Stewart

2967-VOL

et at. v. Rees t al., 21 L. D., 44-6,overruled.

29-

26
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Seretary Hitch cock to the Commissioner of the GCeneralLand Office
(E. B., Jr.)
(W. V. ID.)
January 9, 1900.

May 16. 1899,William Barkilage, for himself and others, claimants of
the Missouri placer mining claim, filed a protest against the issuance of
patent to the Spring Canoii p)lacer mining claim embracing the W. -i-of

the N. W. 4 of the NW. 1 and the W. of the E.
the N. W. - of Se.

15

of the N. W. of

T. 13 N., . 11 ., M. D. M., Sacramento, Califor-

Russell made mineral entry No.
nia, land district, of which Jay 11$.
1733 January

26, 1899.

Briefly stated, the material allegations of the protest are that protestants and their gantors, with the knowledge and consent of said
Russell and his grantors, uinderan agreement between his grantors and
those of protestants, have been in possession of a portion of the land
above described since about 1875; that Russell, who succeeded to the

title to the Spring Canon claim about 1877,did not perform the niecessary expenditure upon the claim for the year 1888,or subsequently;
and that in 1898 protestants located the entire tract first above
described and previously known as the Spring Canon claim, and certain land adjoining, amounting in all to 45.05 acres, as the said Missouri
placer claim.
The protest Was dismissed by decision of your office dated June 5,

1899,on the ground that the entryman and his grantors had been in
possession of the claim, prior to the alleged location of the Missouri
placer claim, for a longer period than that prescribed by the statute of
limitations of the State of California, and that therefore they had established a right to patent nder section 2332 of the Revised Statutes,
citing the case of Stewart et al v.

ees et al, 21 IL.D., 446, in support

of that view. From the decision protestants have appealed to the
Department.
The application for patent to the Spring Canon claim, alleging location thereof February 1, 1873, was filed May 7, 1874, by Robert S. Smith

and Robert Kink-aid. Adverse proceedings were duly commenced by
the Mt. Gregory Water and Mining Company during the period of
publication which ended September 7, 1874,but were dismissed y the
company April 5,1875.. Thereafter there does not appear to have been
interposed any objection by third parties to the said application ntil
the filing of the said protest. .
The allegations of the protest amount to nothing more nor less than
the assertion of a claim adverse to that of the entryman Russell, and
arising subsequent to the period of publication of the notice of the
application for patent. The land department has nothing to do with
questions as to the performance of annual expenditure upon mining
claims, nor of alleged relocations thereof by reason of failure to perform
such expenditure, arising under section 2324of the Revised Statutes.
These questions are solely matters between rival or adverse claimants
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to mineral lands and go only to the right of possession of the land
involved. The determination of that right, between such claimants,
however, or whenever the adverse claim may be alleged to have had its
origin, is committed by the mining laws to the courts alone (Cain et al
v. Addenda Mining Co., on review, 29 L. D., 62, 66; and Wolenberg et
al, id., 302). The land department is charged, however, with the duty

of administering the provisions of section 2325 of the Revised Statutes,
which relate to proceedings for obtaining patents to public mineral
lands. As appears from the facts already stated nearly twenty-four
years elapsed between the dismissal of the only adverse proceedings
instituted during the period of publication and which justified and
required, while they were pending, a stay in te prosecution of the
application for patent, and the securing of the entry in 1899. Upon
the dismissal of those proceedings it became at once the duty of the
applicants for patent, or their successors in interest, to prosecute the
application with diligence to a final determination in the land department.

Instead of so doing, it

was allowed to lie dormant for the long

period stated above, within which, as protestants charge, the right of
possession to the land was forfeited to them by reason of non-compliance
with the law as to annual expenditure, and of their relocation of the
cl aim.
In ain et al v. Addenda Mining Company, supra, the Department

said:
The difficulty here arises from the fact that the Addenda company filed its application for patent in the local land officein 1879,made due posting and publication
thereof and ulion the termination of certain adverse proceedings in 1882 became
entitled, upon paying the purchase price, to make entry of all the ground embraced
in its application and notices which had not been awarded to others in such adverse
proceedings. Istead of exercising this right the company took no further proceedings under its said application until in 1894after the lapse of twelve years, andafter
the institution of the suit by the protestants to quiet title in themselves to the portion of tile ground hero in controversy. The mining laws contemplate that proceedings under an application for patent should be prosecuted to completion within a
reasonable time after the required publication, or after the termination of proceedings on adverse claims, if any are filed; otherwise by making application for patent
and giving notice thereof, but without making payment of the purchase price, one
would become entitled to project indefinitely into the fture the assumption of section 2325 "that no adverse claim exists" notwithstanding the requirement of section 2324that an expenditure of one hundred dollars in labor or improvements shall
be made upon a mining claim during each year until entry is allowed.
The Addenda company permitted its application to lie dornant so many years
without making payment ofthe parchase pride that it must be held to have waived
the rights obtained by the earlier proceedings upon the application. Its entry in
1894,therefore, ought not to be allowed, and for that reason must be canceled.:

In the more recent case of Woleuberg et al., spra, the Department
followed and applied the rule announced in the Addenda case that failure.to- prosecute an application for patent to completion within a reasonable time after the expiration of the period of publication or the
termination of adverse proceedings in the courts constitutes a waiver
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of all rights obtained by the earlier proceedings upon the application,
and in further explanation of the reason for the rule said:
In this case nearly two years elapsed after the required publication before any
effort was made to carry the application to completion, and in the meantime there
may have been, as claimed, a legal relocation of the claim, based upon a failure by
the claimants to make the annual expenditnre in labor or improvemeuts which is
necessary to the continued maintenance of their possessory right as against subsequent locators. The assumption, declared in section 2325 of the Revised Statutes,
that no adverse claim exists in those instances where no adverse claim is filed i the
local office during the period of publication, relates to the titne of the expiration of
the period of publication andto adverse claims which might have been made known
at the local officebefore that time. It has nothing to do with adverse claims which
are initiated sbseqnent to that time and which could not therefore have been made
known at the local office during the period of publication. The statutory declaration does not compel any assumption in this instance to the effect that no adverse
claim intervened between te earlier proceedings upon the application for patent, which ended February 3, 1897,and the making of the entry on Dece)ber 21,
1898. In the presence of the claimed relocation of the Mascot after the expiration
of the period of publication, the applicants for patent are not in a position to ask
or urge that their laches or delay be disregarded. It follows that the entry must
be canceled.

It follows from the doctrine declared and the action directed to be
taken in the cases just cited that the entry in the case at bar must be
canceled, unless, as held by the decision of your office, a right to patent

to the land mbraced in the entry is established, notwithstanding, a
said Russell, under section 2332 of the Revised Statutes by the holding
and working of the claim by himself and his grantors for a period equal
to the tinie prescribed by the statute of limitatioiis for mining claims in
California, which period is five years, and regardless of the laches shown

and bf the adverse, claim alleged to have been initiated since the period
of publicatiod.

The said section 2332 reads:
iWhere such person or association, they and their grantors, have held and worked
their claims for a period equal to the time prescribed by the statute of limitations
for mining claims of theState or Territory where the sane.maybe situated, evidence
of such possession and working of the claims for such period shall be sufficieit to
establish a right to a patent thereto under this chapter, in the absence of.any adverse
claim; but nothiug in this chapter shall be deemed to impair any lien which fy
have attached in any way whatever to any mining claim or property thereto attached
prior to the issuance of a patent.

The Department is of opinion that this provision of the mining laws
has no such applica tion to the present

case as is accorded it in. the

decision of' your office. It was considered by the Department in the
* Addenda case, supra, also involving mineral lands iii California, and
inuwhich the only noteworthy dissimilarity of facts from those of the
present case -is that in the. former the protestants had resorted to
the courts and obtained a decree awarding to them the possession of
the land in controversy. In that case the Department leld, in. effect,
that the section was not, applicable, and for the reason already stated
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directed the cancellation of the entry. The. difference between the
cases is not material upon the question of the application thereto of
the said section. In each case laches in the prosecution of the application for patent and the assertion of an adverse claim alleged to have
originated subsequent to the period of publication were present, and
these are enough to bring them within the same rule. In the earlier
ease, as in this, furthermore, the application for patent was not-based
upon a claimed right thereto by reason of possession and working of
thet land in accordance with the provisions of the said section, but upon
a location made within eighteen months prior to the application. No
foundation existed for claiming anything under section 2332 in either
case when the application was filed, or notice thereof was given.

Titis provision of the mining laws under consideration was otiginally
enacted as section 13 of the act of July 9, 1870 (16 Stat., 217), corn-

morily known as " the placer act," and was brought forward into the
Revised Statutes without any material change of language. The existing official regulations under the section (28 . D., 577, 607) are as
follows:
76. 'he provisions of section 2332, Revised Statutes, will greatly lessen the burden of proof, more especially in the case of o]d claims located many years since, the
-records of which, in many cases, have been destroyed by fire, or lost in other -ways
during the lapse of time, but concerning the possessory right to which, all controversy or litigation has long been settled.
77. When an applicant desires to make his proof of possessory right in accordance
with this provision of law, he will not, be required to produce evidence of location,
coptes of conveyances, or abstracts of title, as in other cases, but will be required to
furnish a duly certified copy of the statute of limitations of mining claims for the
State or Territory, together with his sworn statement giving- a clear and Isuccinct
narration of the facts as to the origin of his title, and likewise as to the continuation
of his possession of the mining ground covered by his application; the area thereof;
the nature and extent of the mining that has been done thereon; whether there has
been any opposition to his possession, or litigation with regard to his claim and, if so,
when the same ceased; whether such cessation was caused by compromise or -by
judicial decree, and any additional facts within the claimant's knowledge having a
direct bearing upon his possession and bona fides which he may desireeto submit in
support of his claim.
78. There should likewise be filed a certificate, under seal of the court having
jurisdiction of mining cases within the judicial district embracing the claim, that
no suit or action of any character whatever involving the right of possession to ay
portion of the claim applied for is pending, and that there has been no litigation
before said court affecting the title to said claim or aiy part thereof for a period
equal to the time fixed by the statute of limitations for mlining claims in the State
or Territory as aforesaid, other than that which has been finally decided in favor f
the claimant.
79. The claimant should support his narrative of facts relative to his possession,
occupancy, and improvements by corroborative testimony of any disinterested persol or persons of credibility who may be cognizant of the facts in, the case and are
capable of testifying understandingly in the premises.

One purpose of section 2332, as indicated in paragraph

76 of the fore-

going regulations, and clearly shown in the history of the proceedings
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in Congress attending its consideration and passage there, Wasto les
sen the burden of proving the location and transfers of old claims colcerning which the possessory right was not controverted but the record
title to which had in many instances been destroyed by fire or other-

wise lost because of the insecurity and difficulty necessarily attending
its preservation during the early days of mining operations upon the
Pacific coast and vicinity. As originally enacted, the section was
intended, primarily, if not solely, to apply to placer claims, for the
patenting of which there had previously een o provision, and to
which class all, or nearly all, of the earlier claims belonged the estab-

lishment of record title to which uinder the original locations and
through successive transfers was especially difficult and oftentimes
impossible for the reasons just stated.
The section was not intended as enacted, nor as now found in the N
Revised Statutes, to be a wholly separate and independent provision
for the patenting of a mining claim. As carried forward into the
Revised Statutes it relates to both lode and placer claims, and being
in pali materia with the other sections of the Revision concerning such
claims is to be construed together with them, and so as, if possible,
that they may all stand together, forming a harmonious body of mining

law. Section 2325 points out with some detail the steps necessary to
secure patent, requiring, among other things, an application under
oath, notice thereof,. proof of the expenditure of $500 upon the claim
by the claimant or his grantors, and payment for the land. None of
these requirements is mentioned in section 2332, but it by no means
follows,upon the simple filing by a claimant of the proof indicated in
the latter section, without compliance with any of the requirements of
section 2325, that patent must be issued to him. Properly construed
with section 2325and other sections of the Revised Statutes upon the
same subject, it is believed that the main purpose of section 2332 was
to declare that evidence of the holding and working of a mining claim

for a period equal to the time prescribed by the local statute of limita
tions for mining claims shall be considered as sufficiently establishing
the location of the claim and the applicant's right thereunder " in the
absence of ay adverse claim."

This section does not, in itself, pre-

scribe any method for ascertaining whether an adverse claim exists.
Adequate provision for bringing adverse claims to the attention of the
land department

is found in the provisions of section

325, which

require notice of the application for patent to be posted and published,
and declare that if no such claim be filed in the local land office

during the period of publication it shall be assumed that none exists.
Whatever else section 2332 was intended to dispense with in the pro-

ceedings for procuring a patent to a mining clain, it vas certainly not
intended to dispense with the requirements of section 2325,whereby
the existence of an adverse claim is made known to the land department, and due protection is accorded to adverse rights.
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Tie clecisioliof your officeis reversed, and the decision of the Depart
went in Stewart et al. v.

ees et al. overruled so far as the same is in

conflict with the views herein expressed. The entry of the Spring
Canon claim will be cancelled.

The claimant will be at liberty to renew

proceedings for patent and if this is done protestants will be afforded
ail opportunity to have their alleged adverse claim determined by the
proper tribunal.
This decision is substituted for the departmental decision of December 9 1899, herein, which was recalled for further consideration..

TIMBER CULTURE ENTRY-FRACTIONAL SECTION.
GEORGE

M. SIMPSON.

A timber cnltnresentry is limited i acreage to one fourth of the and embraced in
the section except where such entry is of a technical quarter section.

Secretar-y Ritchcock to the Commissioner of the General EaLnldOffiee,
(J. L. McC.)
(W. V. D.)
Jantary 11, 1900.
George M. Simpson, on December 16,1887, made timber-6ulture entry
for lots 1, 3, 4, 5, and 6, of Sec. 15, T. 16 N., R. 43 W., Sidney land

district, Nebraska.
- March 26 1898 he made final proof before the clerk of the district
court of Denel county, Nebraska; and final certificate issued there
March 28, 1898.

Said section 15 is cut in two by the Platte river, which covers more

than three-fourths of its area. On the.north side of the river are lot l,
containing 29.110acres, and lot 2, containing three acres. On the south
side are lots 3, 4, 5, and 6, containing in the aggregate 112.50 acres.
-Thetotal area, exclusive of that covered by the Platte river, is therefore 144.60 acres.

The papers were duly transmitted to your office, which, by letter of
October 14, 1898,refused to issue patent for the land clained, on the
ground, first that it embraced non-contiguous tracts; second, that
under the timber-culture law Simpson could not be permitted to make
entry of more than one-fourth of the land in said section 15-to wit,
36.15acres-or as near that amount as can be approximated by adding
together the areas of different (contiguous) lots. The area of the land
covered by his filing is 141.60acres.
Simpson has appealed to the-Department. Accompanying his appeal
is a relinquishment of all his claim to lot 1 (north of the Platte river).
This obviates the objection raised by your office on the ground of ioncontiguity of the different tracts; but the remaining four lots embrace
al area of 112.50acres. He contends that he is entitled to make entry
of one-fourth the entire area of the section-including that coveredby
the Platte river.
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In the case of John W. Snode (13 L. D., 53), the Department

said:

" I think it is plain from the language of the act that it was the intention of Congress to allow one-quarter (approximately) of the number of

acres in any one section to be appropriated under the act." In the
case of Weaver v. Price (16 L. D.+ 522), the Department ruled that if a

timber-culture entry embraced "a technical quarter-section " it would
not be disturbed, even though the entire section contained less than six
hundred and forty acres. This ruling, however, would not inure to the
benefit of Simpson, for his entry is not of a " technical quarter-section,"
but is made up of several different lots.

I the case of Elbert S. Lamon

(20 L. D., 337, syllabus), it was again held: "A timber-culture entry is
limited to one-fourth of the land embraced in the section, except where
such entry is of a technical quarter-section."

In said Lamon case the

timber-culture entry embraced the entire fractional section (which contained only 27.20 acres).

In none of the cases above cited, nor in any

other reported case decided by the Department, does it appear that
the deficiencyin the area of the section involved was caused by a portion thereof being covered by water, as in the case at bar (which, the
appellaiit contends, should render this an exceptional case,); but it
does not appear that the fact that a section is made fractional by such
cause should render it an exception to the general rule that only
(approximately) one-fourth of the land contained in a given section can

be entered under the timber-culture law.
The decision of your office is correct, and is hereby affirmed.

INDIAN LANDS-CHIPPEIVA RESERVATION-ALLOTMENT.
NELLIE

LYDICK ET AL.

The lands known as the "White Oak Point reservation" were added to the general
Chippewa reservation by executive order of October 29,1873, and Indians residing at White Oak Point shouldtberefore be regarded as residing on said general
reservation, and entitled to remain thereon and take allotments of agricultural
lands anywhere upon said reservation, under the proviso to section 3, act of
January 14,1889.
The right to select any particular tract for an allotment under the act of January 14,
1889,or under theprovisions of the general allotment act relating to reservation
Indians, does not depend upon prior settlement and improvement.

Secretary Hitchcock to the Gommissioner of Indian Affairs, Jaeitary 18,
(W. V. D.)

1900.

(W. C. P.)

Nellie Lydick, a Chippewa Idian, applied to the Chippewa-commissioner for allotment of land for herself and four minor children on the

Clippewa reservation in Minnesota, under the provisions of the act of
January 14, 1889 (25 Stat., 642). These applications were rejected by

said commissionerand upon appeal therefrom your officesubmitted the
matter to this Department.
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.It was held by departmental letter of August 22,1899 (29 L. D., 119),
that the lands applied for in behalf of two of the children, James Lydick

the N 4 of the NW. 4,Sec. 15, and Charles Lydick the W. 4of the NW.

4, Sec. 15, T. 145 N., R. 31 W., having been classed as pine lands, under"
said act of 1889,Werenot subject to allotment and the Chippewa commissioner's action rejecting the applications for those tracts 'was
approved.
It was held that the lands applied for by Mrs. Lydick for herself, the
E. of the NE. 4, Sec. 16, and for two children, Hlenry LydicjQ,the W.
4 of the N
NE.. Sec. 16, and Ruth Lydick, the E. 4.of the NW. 4of Sec.
16, having been classed as " agricultural lands" under the provisions
Xof said act are of the class subject to allotments. It was found that
"the facts have not, however, been sufficiently developed to justify a
decision as to the right of Mrs. Lydick and her children thereto" and
the matter was returned to your officefor a further investigation. You
have returned the papers without, however, expressing any opinion
upon the questions involved, as requested.
The act of January 14, 1889 (25 Stat., 642), provided for a commission-

-

to negotiate with the Chippewa Indians of Minuesota for the cession of
all their rights and interests in all their reservations in Minnesota,
except the White Earth and Red Lake reservations. It was directed
that as soon as the census provided for should be taken and the cession
obtained, all the Indians, except those on Red Lake reservation should
be removed to White Earth reservation and thereupon be given allotments in conformity with the act of February 8, 1887(24 Stat., 588),
with a proviso, however, as follows:
That any of the Indians residing on any of said reservations may; in his discretake his allotment in severalty under this act on the reservation where he
lives at the time of the removal herein provided is effected, instead of being removed
to and taking such allotment on White Earth reservation.
tdi,

The ensus was taken and cessions obtained and the commission
prosecuted the work of removing the Indians to White Earth reservation until your office, on January 19, 1895, by direction of this Department instructed the ommission to suspend the work of removals.
After that, the commission engaged in the work of making allotments
to the members of the various tribes or bands who had not been removed
to the White Earth reservation.
Your office stated i the letter of May 20, 899,submitting the case
here, that the annuity rolls show that Nellie ydick has drawn pay
with the White Oak Point band of ChippewaIndians,thather children
have also drawn pay since the dates of their births, respectively, and
that allotments to the White Oak Point band of Chippewa Indians both
on the White Oak Point and Chippewa reservationswere completed
prior to August 1, 1898. The application for these allotments in behalf
of Mrs. Lydick and her children were made under date of September
10, 1898.

410

DECISIONS RELATING TO THE PUBLIC LANDS.

It is clear that Nelie Lydick is a Chippewa Indian and as such
entitled to a allotment on some one of the reservations of said Indians.
Her children have been recognized as members of the tribe or band to

mother belongs, and properly so in view of the provisions
of the act of June 7 1897 (30 Stat., 62,90)-

- which their

That all hildrenof a marriage heretofore solemnized between a whitenlan andan
Indian wonan by blood and not by adoption, where said Indian woman is at this
time or was at the time of her death, recognized by the tribe, shall have the same
rights and privileges to the property of the tribe to which the mother belongs, or
belonged at the time of her death, by blood, as any other member of the tribe and no
prior act of Congress shall he construed as to debar such child of such right. -

The applicant's statement as to her place of residence is set out in.
'the former decision, supQra,,
and need not be repeated here. She states
that she was born at White Oak Point but does not state specifically
where she has resided since her marriage. The place known as White
Oak Point was outside the boundaries of any Indian reservation at
the time of Mrs. Lydick's birth but within the boundaries of a tract of
land which was by executive order of October 29,1873,
withdrawn from sale, entry or other (lisposition, as an addition to the reservation
provided for by the first article of the treaty with the Chippewas of the Mississippi
concluded

March 19,1867 (Stat. at Large, Vol. 16, p. 719), for the use of said lndians.

She explains that she understood that White Oak Point was in the
general Chippewa reservation and that each time she referred to the
Indian reservation she had in mind and iiieant the general Chippewa
reservation. She further says she has always claimnedthe general
reservation as her residence and never considered that her place of
residence was confined to White Oak Point.

The special agent sub-

mits with his report a large number of affidavits made by Indians and
whites who have lived on te reservation and have known this applicant for many years. They all state that she lived with her mother
upon the reservation until she was sent away to school;, that upon her
return she continued to live with her mother until she was married to
Lydick, and that she has resided upon the reservation most of the time
since her marriage and as much as ninte-tenths of the Indians

have.

Some of the points mentioned as places where she resided at different
times are within the boundaries of the original reservation while others
are within the boundaries of the addition made thereto in 1873,which
addition has in commonusage come to be spoken of as the "White
Oak Point reservation." It seems the Indians have regarded both the
original and the addition as one and the same reservation paying no
attention to any dividing line. They seemed to have been justified in
this because the executive order of 1873 distinctly adds to the original
reservation a certain tract of land, thus making it a part thereof. In
the article of session signed by
the White Oak Point Band of Chippewas of the Mississippi occupying and belonging to the reservation established by executive order of October 29, 1873, as an
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addition to the reservation provided for by the first article of the treaty with the
Chippewas of the Mississippi, proclaimed April 18, 1867,

the lands ceded are described inpart as
the lands reserved by us and described in the first article (ending with the words
'to the place of beginning') of the treaty with the Chippewas of the Mississippi, 1reclaimed April 18, 1867(16 Stat., p. 719), and also to the aforesaid xecutive addition
thereto, made and described in a executive order dated October 19 [29] 1873.

Not only was this tract of land made a part of the general reservation by the executive order but it was still recognized as such at the
time of the cession although it hafl before that time come to be spoken
of s "the White Oak Point reservation." The Indians residing at
White Oak Point were residing upon the general or Mississippi reservation and entitled to remain and take allotments of "agricultural
lands" anywhere upon the reservation under the proviso to the third
section of the act of 18S9,supra. In fact, it appears that many members of the White Oak Point band have been allowed allotments 'upon
this reservation outside the boundaries of the addition.
The facts elicited in connection with this application sustain the
applicant's

claim of a residence

upon this reservation.

She was not.

removed to the White Earth reservation and became entitled under
the law to take an allotment upon this reservation where she'resiled
from the time of her birth until now, which would cover the date at
which the removals provided for by the act of-I 889were effected. The
fact that she was not removed to White Earth and did not apply for
such removal, may be taken as evidence of her election to remain npon

the reservation where she was then residsng.
It was intended that each member of the tribes interested in these
lands should have an individual allotment given him and should share
in the proceeds of the land remaining after the making of such allotments. There can be no question as to the authority of this Departmeat to add to the rolls any name which should be there, even after
the commission had reported the work of making allotments completed.
The names of Mrs. Lydick and her children will be added to the list of
those entitled to allotments and it only remains to determine whether
they are entitled to the land now aplied for.
Mrs. Lydicksettled on this land about September 1, 1898. At that
time there were no other settlers there, but a railroad had been located
and the right of way cleared through this section. Within a few days.
after her settlement, a town had sprang up on these sections-15 and
16. She cims to have made improvements on the land of the value of
more than one thousand dollars, but states that the dwelling house is
on the NW. I of the NW. 1, Sec. 15, one of the tracts slected

for her

son Charles and held by the former departmental decision ot subject
to selection as an allotment. She was at the time of her statement,
living in this house and therefore not upon the land described in any
of the applications now under consideration. The right to select any
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particular tract as and for an allotment under this act of January 14,
1889,or under those provisions of the act of February 8, 1887,sra,
relating to reservation Indians, does not depend upon prior settlement
and improvements.
It may be that these particular.,tracts were selected upon the supposition that a town would be located in this immediate neighborhood,

but that does not preclude the allowance of such applications. The
Indians as a tribe would derive no greater benefit from the disposal of
these tracts under the provisions of said act relating to "agricultural
lands" than they would from any other tracts of that character that
might be selected by these parties, if the present applications shall be
denied, and hence no injustice would be done the tribe by allowing

those lands to be taken.
For the reasons given herein these applications would be approved
-wereit not that other developments in connection with the (ihippewa
lands in Minnesota seem to render such action at this time unadvisable.
The State of Minnesota claims all sections numbered sixteen within
the Chippewa reservations in that State under the grant of lands for
school purposes. A suit has been instituted in the supreme court of
the UnitedStates to determine the State's claim under said grant to
certain land in the Red Lake reservation. While the lands applied for
*by Mrs. Lydick are not directly involved in those proceedings yet the
result thereof may possibly affect the question as to the status of those
lands. The propriety of approving these applications for allotments
under these circumstances may well be doubted. If these applications
are approved now and the decision of the supreme court in the case
now pending shall be such as to establish the claim of the State to the
lands thus allotted, the allottees would be placed in an. exceedingly
unfortunate position. They would have gained nothing by the allotment but might have lost the opportunity of making other advantageous
selections.

Taking these things into consideration it is deemed advisable to
postpone final action upon these applications until after the determination of the suit now pending in the supreme court.
The applicants having, however, been found entitled to allotments
and to take land in this reservation, should not be compelledto adhere
to selections heretofore made.

You will advise Mrs. Lydick of the con-

clusion reached as to her rights and of the reasons-for postponement
of final action upon these applications.

And further that she will be

allowed to relinquish all claims under these applications ad to make
other selections for herself and children, of lands subject thereto.

DECISIONS RELATING TO THE PUBLIC LANDS.
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FEE.

v. TOLL ET AL.

Upon the acceptance of an adverse claim by the local officers they become ehargeable with the fees reqjuired by law to be paid, but the time of the aetoal payment thereof to said officers is not necessarily material as affecting the question
of the validity of the filing of said claim.

Secretary

itclhcock to the Commissioner of the General Land Office,

I

(C.J. W.)

-a

May 7, 1898, Charles HI. Toll et al. filed their application (No. 78) for
patent for the South Side lode claim, survey'No. 1017, Santa Fe, New
Mexico. Notice of said application was duly published, the first pub-

4

January 18, 1900.

(W. Y. D.)

lication being on the 20th day of May, 1898.,
July 18, 1898, George A. Blake et al., claimants of the Albuquerque
lode claim, forwarded to the local officers their adverse claimnfor a part

tq

of the ground applied for by Toll and others, and the same was received
at the local officethe 19th day of July, 1898. The same day the local
officers addressed the ollowing letter to the attorney who forwarded
the adverse claim:.
F. W;

LANCY,

Lsq.,

.

UNITED STATES LAND OFFrIca,
Santa Fe, N. M., Jlyj 19, 189S.

Albuqterqve, New Mexico.

.SiR: We are in receipt of the adverse claims of George A. Blake et al. against the
application for patent of Charles H. Toll et al. for the South Side and Smuggler lode dz
mining claims Nos. 78 and 79, respectively, but you failed to remit the fees required Ads
by law, which amount to $10.00in each case. Until the amount is forwarded, the 1t>
claims can not be entered of record.
Very respectfully,
MANUEL
.R. Orimo, Register9,
E. F. HOBART, Receiver.

This letter was received by Clancy July 20, 1898,and on the same
day the fees were paid to the local officers by means of a telegraphic
muoley order. It appears that the adverse claim of Blake et al. was
thereupon marked as filed in the office of the register on the 20th of

July, 1898,although in fact received on the 19th.
July 22,1898, the register and receiver issued 'official notice to the
attorney of Toll et al., o the filing o said adverse claim.

July. 29,

1898,Toll et al., filed their motion in the local office to dismiss said
adverse claim, substantially upon the ground that the same was not
filed within the time required by the law and regulations of the Department.
August 8, 1898,the local officers overruled the motion to dismiss, and
the South Side lode claimants appealed.
September 29, 1898, upon consideration of the premises, your office

reversed the decision of the local officers and dismissed the adverse
/:

-
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claim. George A. Blake et al., claimants of the Albuquerque lode
claim, thereupon moved for review of your office decision, which motion

was denied, January 7, 1899. Said claimants have appealed to the
Department.
It is not questioned that the sixtieth lay of the publication of notice
of the application of the South Side claimants expired on the 19th of

July, 1898,but it is contended that, as the adverse claim was received
by the local officerson the 19th of July, the fact that the fee of ten dollars due said officers, was not received by them until the 20th of July,
did siot affect the validity of the filing with them of the adverse claim.

on the 19th, and that it should have been placed of record as of the
date the same was received at the local office.

In overruling the motion to dismiss the adverse caim, the local officers gave as a reason for the action taken by them that the adverse
claim was filed in time-that

is to say, that the filing of record should

have been as of the 19th of July.
Your office decisions rest upon the proposition that the adverse claim
was not filed during the period of publication, but after its expiration;
and upon the theory that the local officers rejected the adverse claim
when offered for filing, and could not therefore accept the filing fees

after the expiration of the period of publication and make a record of
the filing, because of the departmental regulation requiring the fees to
be paid at the time of filing the adverse claim.
It appears to have been assumed by your office that the language
used by the local officers,in their letter calling the attention of the
attorney to his omissionto forward the fees duethe register and receiver,
with the adverse claim, was a rejection of the same,,which left the claim.

ant no right but that of appeal.
The Department does not concur in this view, but construes the acts
and words of the local offices touching the reception of the adverse
claim as the equivalent of a statement by them that the same was
received in due time, and would be placed of record upon payment of
the fees, which construction is in harmony with their subsequent treatment of the case.
Eliminating, then, the element of fact from the premise laid by your
office for the support of the conclusion reached, it remains to inquire,
whether the requirementas to the payment of fees at the time of filing
the adverse claim should be held to prevent the prompt correction of
a mere mistake or oversight in failing to send the officialfees with the
adverse claim, when such correction has been allowed by the local
officers.

The statutory provision in reference to the fees of registers and
receivers in mining cases is found in. paragraph

the Revised $tatutes, and is as follows:

9 of section 238

of

-

A fee of five dollars for filing and acting upon each application for patent or
adverse claim filed for mineral lands, to he paid by the respective parties.
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Paragraph 97 of the mining regulations based upon said statute
provides as follows:
The fees payable to the register and receiver for filing and acting upon applications for ineral-land patents are five dollars to each officer, to be paid by the
applicant for patent at the time of filing, and the like sum of five dollars is payable
to each officer by an adverse claimant at the time of filing his adverse claim. (Sec.
2238, R. S., paragraph

9.)

Section 2240of the Revised Statutes, and the provisions of the acts
of August 4,1886 and March 3, 18S7 (24 Stat., 239, 526) limit the com-

pensation of registers and receivers each to $3000,per annum, inchlding salary, fees, and commissions,and require that all fees collected by
them which would increase their compensation beyond that amount
shall be covered into the Treasury, except the necessary cost of clerical
services in contested cases, etc.
It would appear therefore that upon the acceptance of an adverse
claim by the local officers, they become chargeable with the fees.
required by law to be paid, and that the time of the actual Cement
thereof to said officers
L
as touching the
question of the validity of the filing of such adverse claim.
It is apparent that there is nothing mandatory in the statute as to
the particular time at which the official fees are to be paid, and that
the law is.satisfied in respect thereto if thev are aid. The departmental regulations requiring the payment of the officialfees at the
time of filing the adverse claim is not mandatory in the sense that there
can be no valid filing of such claim unless the fees are paid at the time
of filing, but is intended for the protection of the register and receiver.
In the case under consideration, the local officers could undoubtedly
have declined to receive the adverse claim for filing, and have rejected
it, but, instead of doing so, they retained the same for their files, and.
invited the correction of the omission to send in the fees with it, which
omission was promptly remedied by the attorney, who forwarded the
claim. The fes were paid by telegraphic money order and accepted
by said officers. Notice of the filing of the adverse claim was duly
issued.
Under the facts presented in the record, it is held that the adverse
claim was filed 'in time, within the meaning of the law, and as it appears
that suit was timely instituted on said claim, and is pending in th e
district court of Bern lillo county, New Mexico, your officedecisions of
September 29, 1898, and January 7, 1899, are reversed, and all further
proceedings in the case are stayed until the controversy involved in
said suit has been settled or decided by the court.
.
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ALASKAN LANDS-ACT OF MAY 14, 1895.
GLAZIER FISHING AND MINING Co.

The right of purchase accorded by section 12, act of March 3, 1891,is limited to cases
where the land is sed for purposes of "trade or manufactures," and does not
extend to the mere occupancy of land as a fishing place.
An application to purchase under said section can not be perfected under the proviso
to section 10, act of May 14,1898,if the claim so presented was not authorized by
the act of 1891.

Secretary Hitchcock to the Commissioner of the General Land Office,
(W. V. D.)
January 19, 1900.
(E. . B.)

The Department has considered the appeal of the Glazier Fishing
and Mining Cormpany, from the decision of your office of December 7,

1898,rejecting the survey of a tract of land at the mouth of Krichak
river, Alaska, being survey No. 72, executed by Clinton Gurnee, Jr.,
upon the application of said Glazier Fishing and Mining Company,
transferee of Charles Branderman,

made under section 13 of the act of

March 3, 1891 (26 Stat., 1095).

Your office rejected said survey upon the ground that
the deputy's returns fail to show that the claimant has made the improvements
necessary or that they use the lands claimed for the purposes for which provision is
made by the statute.

The returns of the deputy surveyor show that the improvements consist of a fisherman's hut, nets and fishing gear, used in the fishing
business.
The applicant has appealed from said decision assigning the following grounds of error:
1. In considering the question as to the use of the improvements on this land,. in
a mutter affecting only the correctness of the survey under the act of March 3,1891.
2. In not holdingthat the survey is in full and substantial accord vith the requirements of the act of March 3,1891,and in not, for that reason, accepting the same.
3. In holding that the amount of improvements and the use to which they were
put rendered the rejection of this survey necessary.
4. If the subject were a proper- one for consideration now, it was error not to
have held that the use to which this land is put is strictly within "trade, manufacture, or other productive industry," and entitles the party to make entry of the
land covered by said survey.
5. It was error for any reason to have rejected the, company's survey.

Under the act, of March 3, 1891, supra, the record claim was initiated

by an application to the surveyor-general for a survey of the tract
used and occupied.
There is no authority for the survey, except as a step toward a purchase, and,
therefore, to obtain the survey the application therefor should make prima faie
showing of a right to purchase. Alfred Packeurnen (26 L. D., 232,234).

The instructions issued by the Department (12 L. D., 583), for carry-

ing into effect the provisions of said act require the deputy surveyor
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to give a general description of the tract and the extent and character
of the improvements of the claimant. He was also required to note
particularly all facts relating to the occupancy, of the land. Such
information is required to be given in the application in order that the
surveyor-general
might primarily determine whether the land sought to be surveyed was subject to
purchase under the act and whether there was any occasion or authority for the survey thereof.

Alfred Packennen

(26 L. D., 232, 234).

The returns of the deputy surveyor should therefore show at least a
primafacie right to purchase the tract under the provisions of the act
and if such prinia facie showing is not made the survey should be
finally rejected, unless the return of the deputy surveyor is controverted.
It was not contemplated that the report of the deputy surveyor should
be accepted as conclusively determining the extent and character of the
occupancy of and improvements upon the tract (South Olga Fishing
station, 24 L. D., 314), but when such report shows that the occupancy
and use of the tract is not for the purpose contemplated by the act
and the facts shown by such report are not denied, no practical purpose can be subserved by withholding action upon the survey until an
application to purchase is filed and final proof submitted thereon as
provided for by the regulations.
It is contended that the use to which this land is put is strictly
within "trade, manufacture or other productive industry," and entitles
the party to make .entry of the land covered by said survey. This
claim was made under the act of March 3, 1891,spra, which limited
the right of.purchase to lands occupied and used for the purpose of
"trade' or manufactures." The use of lands as a fishing place, or as
the home for the fishermen employed, is not an occupation of such land
for the purpose of trade or manufacture within the intent and meaning
of the act of March 3, 1891. G. P. Hanson (26 L. D., 568); on review
(27 L. D., 335); White Star Olga Fishing Station (28 L. D., 437). The

words "other productive industry " were added by the act of May 14,
1898 (30 Stat., 409),which enlarged the provision of the act of March
3, 1891,by extending the right of purchase to lands occupied " for the
purposes of trade, manufacture, or other productive industry," with the
following proviso:
That all claims substantially.sqare in form and lawfully initiated, prior to Jannary twenty-first, eighteen hundred and ninety-eight, by survey or otherwise, under
sections twelve and thirteen of the act approvedMarch third, eighteen hundred and
ninety-one (Twenty-sixth Statutes at Large, chapter five hundred and sixty-one),
may be perfected and patented upon compliance with the provisions of said act, but
subject to the requirements and provisions of this act, except as to area, but in no
case shall such entry extend along the water front for more than one hundred and
sixty rods.

In the case of G. P. Hansen, supra, it was shown by the returns of
the deputy surveyor, that the only business engaged in by the applicant

2967-VOL29-27
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consisted in catching fish in the waters of that vicinity and that the
land was occupied for domiciliary purposes and for the storage of nets,
seines, etc., used in said business. The survey was rejected for the
reason that such occupancy and use of the land is not occupancy of
the land for the purposes of " trade or manufacture " within the meaning of the act of March 3, 1891. In a motion for review of said decision,

error was assigned in not holding that the application is brought within
the terms of the act of May 14, 1898, by the addition of the words
" other productive industry." In passing upon this alleged ground of
error the Department said:
In disposing of this motion, it is unnecessary to determine what business or pursuit would come within the term " or other productive industry," since the claim can
not be perfected under the proviso to the 10th section of the act of May 14, 1898,for
the reason that it was not a claim lawfully initiated prior to January 21, 1898.
The proviso refers to claims which were authorized by the act of -March 3, 1891,
and which had not been completedatthe date of theact of May 14,1898,but it was not
intended to validate any claim not authorized by the act of March 3, 1891.

See also White Star Olga Fishing Station (28 L. D., 437).

The case at bar comes within the rule announced in these cases and
must be controlled.thereby.
The decision of your office is affirmed.

SCHOOL LANDS-ABANDONED

MILITARY RESERVATION.

STATE OF UTAH.
The acts of July 5, 1884, and August 23, 1894,relative to the method in which lands
in abandoned military reservations should be disposed of, did not in themselves
amount to a disposition of said lands, and hence bring them within the exception
of lands "sold or otherwise disposed of" contained in the grant of school lands
to the State of Utah.
The instructions of January 28, 1898,26 L. D., 87,recalled and vacated.

Secretary Hitchcock to the Commissioner of the General Land Office,
(W. V. D.)
January 19, 1900.
(F. W. C)

The State of Utah has moved a review of the instructions of January
28,1898 (26 . D., 87), relating to the right of the State, under the school
grant, to lands within the abandoned Fort Cameron military reservation in said State, which embraces more than five thousand acres.
These lands were placed under the control of the Secretary of the
Interior July 2,1885, for disposition under the act of July 5, 1884 (23

Stat., 103),and weresurveyed before the admission of the State into
the Union (29 Stat., 876),but had not at the time of the admission of
the State been sold or entered under the act of July 5, 1884,or that of
August 23,1894 (28 Stat., 491), or under any other act.
Instructions

of March 22, 1897 (24 L. D., 269), governing the disposi-

tion of lands within the limits of this former reservation, held that the
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sections therein of the specific numbers granted to the State for the
support of common schools by the act of July 16, 1894 (28 Stat., 107),
passed to the State upon its admission and were not subject to settlement, entry or disposition under the provisions of the act of August
23, 1891. By your office letter of November 18, 1897, certain questions

were submitted relating to the right of the State to lands within this
former reservation, and it was upon said letter that the instructions of
March 22, 1897, were reconsidered, and it was held that the provisions
of the act of July 5, 1884, and August 23, 1894, amounted to a congres-

sional disposition of the lands within this abandoned military reservation and took them out of the operation of the school grant to the State.
It is for a review of said holding that the motion under consideration
is filed, the claim of the State bein g, in effect,that whatever the restrictions which were placed upon the entry of lands within this abandoned
military reservation by the acts of July 5, 1884, and August 23, 1894,
they did not amount to a disposition of such lands as against the grant
to the State for school purposes.
We will look first to the terms of this grant found in the sixth section
of the act of July 16, 1894 (28 Stat., 107), viz:
That upon the admission of said State into the Union, sections numbered two,
sixteen, thirty-two, and thirty-six in every township of. said proposed State, and
where such sections or any -parts thereof have been sold or otherwise disposed of by
or under the authority of any act of Congress other lands equivalent thereto, in
legal subdivisions of not less than one quarter section and as contiguous as may be
to the section in lieu of which the same is taken, are hereby granted to said State
for the support of common schools, such indemnity lands to be selected within said
State in slh manner as the legislature may provide, with the approval of the Seeretary of the Interior: Provided, That the second, sixteenth, thirty-second, and
thirty-sixth sections embraced in permanent reservations for national purposes shall
not, at any time, be subject to the grants nor to the indemnity provisions of this
act, nor shall any lands embraced in ndian, military, or other reservations of any
character be subject to the grants or to the indemnity provisions of this act until
the reservation shall have been extinguished and such lands be restored to and
become part of the public domain.

By section 10 of said act it is provided:
That the proceeds of lands herein granted for educational purposes, except as
hereinafter otherwise provided, shall constitute a permanent school fund, the interest
of which only shall be expended for the support of said schools, and such lands shall
not be subject to pre emption, homestead entry, or any other entry under the land
laws of the United States, whether surveyed or unsurveyed, but shall be surveyed
for school purposes only.

In the construction of the grants made to the several States for the
support of common schools, it has been uniformly held that where, at
the time of the admission of the State,. the ands have been surveyed
and the specific sections granted are thus identified, the right of the
State attaches immediately, unless prior to that time the lands have
been sold or otherwise disposed of by or under the authority of an act
of Congress. (Ham v. Missouri, 18 How., 126; (ooper v. Roberts, id.,
173; Beecher v. Wetherby, 95 U. S., 517.)
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Excepting that the number of sections granted are larger than those
usually granted to a State, the grant to the State of Utah is in the
same general terms as the grant made to the other States for the support of common schools, and like those grants containsa provision'for
indemnity "where such sections or any parts thereof have been sold or
otherwise disposed of by or under the authority of any act of Congress."
It is clear that unless the legislation relating to the lands in question
in itself amounted to a disposition thereof the title of the State became
complete when Utah was admitted into the Union.
What is this legislation ?
The act of July 5, 1884,directed that whenever, in the opinion of the
President, any lands within any military reservation had or should
become useless for military purposes he should cause the same to be

placed under the control of the Secretary of the Interior "for disposition" as therein provided, and authorized the Secretary of the Interior
to cause such lands to be surveyed as therein provided, and appraised
and "to be sold at public sale to the highest bidder for cash at not less
than the appraised value thereof, nor less than one dollar and twentyfive cents per acre." If after being publicly offered a second time any
such lands were not sold for want of bidders they could be sold at pri-

vate sale. The act contained a provision for the benefit of certain settlers upon lands in such abandoned reservations, whereby each settler
would " be entitled to enter under the homestead law the lands occupied by him not exceeding one hundred and sixty acres. The act of
August 23, 1894, read:
That all lands not already disposed included within the limits of any abandoned
military reservation heretofore placed Lnder the control of the Secretary of the
Interior for disposition under, the act approved July fifth, eighteen hundred and
eighty-four, the disposal of which has not been provided for by a subsequent act of
Congress, where the area exceeds five thousand acres, except such legal subdivisions
as have government improvements thereon, except also such other parts as are now
or may be reserved for some public use, are hereby opeued to settlement under the
public land laws of the United States, and a preference right of entry for a period
of six months from the date of this act shall be given all bona fide settlers who are
now residing upon any agricultural lands in said. reservations, and for a period of
six months from the date of settlement when that shall occur after the date of this
act: Provided, That persons who enter nuder the homestead law shall pay for such
lands not less than the value heretofore or hereafter determined by appraisement,
nor less than the price of the land at the time of the entry, and such payment
may, at the option of the purchaser, be made in five equal installments, at times
and at rates of interest to be fixed by the Secretary of the Interior.
SEc. 2. That nothing contained in this act shall be construed to suspend or to interfere with the operation of the said act approved July fifth, eighteen hundred and
eighty-four, as to all lands included in abandoned military reservations hereafter
placed ulderthe controlof the Secretary of the Interior for disposal, and all appraisements required by the first section of this act shall be in accordance with the provisions of said act of July fifth, eighteen hundred and eighty-four.

Before considering these acts it should be stated tat the lands-in
this abandoned military reservation were not charged with any trust,
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as is sometimes the case with Indian lands which are ceded to the
United States in trust that they may be sold and the proceeds held for
the benefit of the Indians, but, upon the extinguishment of the military reservation, and in the absence of speefic legislation providing a
particular means or mode for disposing of them, the lands would have

been opened to general disposition under the laws applicable to lands
of their character.
. Originally the controlling purpose in disposing of the public lands was
the obtaining of public revenue. Under the proclamation of the President, and after appropriate notice, lands were offered at public sale to
the highest bidder, and those not sold at the offering were thereafter
subject to private entry for cash, the minimum pice being one dollar
and twenty-five cents per acre. This was the principal means of acquiiring title to public lands at the time the expression, "sold or otherwise
disposed of," was first employed in a grant for the support of the com-

mon schools. But the mere fact that lands were subject to sale was
never considered as amounting to a disposal of them.
The homestead feature was introduced in 1862, whereby a person
might secure public land for a home without the payment of cash; and
later, as an encouragement to the culture of timber, lands could be
secured by the planting and cultivation of a certain number of trees;
and still later, to encourage the reclamation of the desert or arid lands,
provision was. made for their acquisition under the desert land acts.
But it is doubtful if it was ever contended, certainly it was never held,
that these acts prescribing how title to the public lands might be
acquired constituted in and of themselves a disposition of the lands.
The acts of July 5,1884,and August 23,1894, do not purport to make
a disposition of the lands to which they apply, but rather to prescribe a
method which shall guide and control the land department in the future
disposition of such lands. The two acts present a combination of the
features of the homestead law and the early law authorizing sales of
the public lands; but the combination surely amounts to no more than
would have resulted from opening the lands to sale or homestead. An
entire new scheme might have been applied to-these lands to the exclusion of all features of the old laws, but, in the absence of some uniform
policy of Congress amounting. to an exception of a specific class of
lands from the grant to the State, as in the instance of mineral lands
(Mining Co. v. Consolidated Mining Co., 102 U. S., 167), no matter what

the form of the authorized disposition or the conditions upon which it
was to be allowed, if at the time of the admission of the State into the
Union it remained a mere unexecuted provision for their future sale or
disposition, they were not "sold or otherwise disposed of by or under
-the authority of any act of Congress" within the meaning of the school
grant and hence the title passed to the State and no subsequent proceeding in the land department coull divest that title. There has been
no uniform policy of Congress respecting the disposition of lands within

422

DECISIONS

RELATING

TO THE PUBLIC

LANDS.

abandoned military reservations and certainly none such as amounts
to a specific exception of that class of lands from a grant to a State for
school purposes such as is here under consideration.
The view here taken is in harmony with the construction placed upon
the expression " otherwise disposed of" as employed in the grants made
to te several States for the support of common schools.
In the case of Ham v. State of Missouri, sra, in construing the
school grant to the State of Missouri, which is practically the same s
that found in the grant to the State of Utah, it is said:
Sale, necessarily signifying a legal sale by a competent authority, is a disposition,
final and irrevocable, of the land. The phrase "or otherwise disposed of" must
signify some disposition of the property equally efficient, and equally incompatible
with any right in the State, present or potential, as deducible from the act of 1820,
and the ordinance of the same year.

A similar construction of the phrase "otherwise disposed of" was
made by the court in the case of Cooper v. Roberts (id., 173),involving
a construction of a school grant to the State of Michigan..

The con-

struction thus made of this phrase has stood unchallenged as far as the
Department is able to find.
In the consideration of this matter in the instructions now under
review, it seems that these lands were considered as still in reservation at the timethe grant to the State attached. Without considering
or determining what effect a reservation for military purposes in force
at the time the grant attached would have upon the grant to the State,
it is sufficient to say that the lands in question were not in reservation
at the date of the State's admission.
Upon further consideration of the question as to the right of the
State of Utah to the sections in the abandoned Fort Cameron military
reservation, of the numbers prescribed in the act making the grant in
question, the Department adheres to the instructions approved March
22, 1897, governing the disposition of lands within the limits of the former reservation at Fort Cameron, and holds that the acts of July 5,
1884, and August 23, 1894, even if recognized as prescribing an exclu-

sive method or methods for the disposition of the lands to which they
apply did not in themselves amount to a disposition of the lands.
The facts in the case of. Heydenfelt v. Daney Gold and Silver Mining
Company (93 U. S., 634), to which reference is made in the instructions

under review, are clearly distinguishable from those in the matter under
consideration. There the lands were uusurveyed and unidentified at
the date of the admission of the State, and prior to their survey and
identification a disposition was actually made of them in accordance
with an act of Congress, and the act making the grant of school lands
under consideration in that case (13 Stat., 30) did not contain, as does

the grant to the State of Utah, the provision that
such lands shall not be subject to preemption, homestead entry or any other entry
under the land laws of the United States, whether surveyed or unsurveyed, but
shall be surveyed for school purposes only.
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It does not appear from the papers now before this Department that
at the date of the admission of the State into the Union there was,
upon any of the sections within the limits of this former reservation of
the specific numbers granted to the State, any settlement claim-of the
character described in the act of July 5, 1884,the act of August 23,
1894, or the act of February 15, 1895 (28 Stat., 664), for the protection

of which a preference right of entry was granted, but if there was such
a claim, a question might arise whether, upon perfection thereof, the
right thereunder would relate back to the date of the act recognizing
the settlement claim and giving the settler a preference right of entry
so that the land claimed would be considered as disposed of from that
date. It is not intended to now determine the right of any such claimant, but rather to leave the question for future consideration should a
case arise.

The instructions of January 28, 1898,supra, are recalled and vacated.
It appears from your office letter of November 18, 1897,that a question has also arisen as to whether the State can exercise its right to
select lands within the limits of this former reservation as indemnity
for school lands in place which were sold or otherwise disposed of within
the meaning of the grant. This question is likewise involved in a case
pending before the Department on appeal from a decision of your office,
and will be determined in the consideration of that appeal.
CONFIRMNATION-SECTION
HENRY

7, ACT OF MARCHC 3, 191.
V. PEVOTO.

A proceeding against au entry, instituted by the General Land Office many years
prior to the passage of the act of March 3, 1891, but of which the entryman was
never notified, must be held to have been abandoned and to have abated, and
hence constitutes no bar to the confirmation of the entry under section 7 of
said act,

Secretary Hitchcock to the

(W. V. D.)

ommissione of the General Land Office,
19, 1900.
(G. C. R.)

January

*

January 18, 1871,Charles F. Irwin made homestead entry for lot 67,
or fractional Sec. 35, T. 15 S., R. 13 W., New Orleans, Louisiana.

April 23, 1875,he commuted his entry under the 8th section of the
act of May 20, 1862 (section 2301 of the Revised Statutes).

He ten-

dered, in payment for the land, warrant No. 97,467,act of March 3,
1855 (10 Stat., 701), which was accepted by the register.
A certified abstract of title, dated June 8, 1886,shows that subsequent to Irwin's purchase he conveyed the land for the consideration
of $350 to Robert J. Looney, and that by mesne conveyances the right
or title so conveyed has for a valuable consideration passed to S. P.
Henry, who now claims title to the land through Irwin.
In reporting the sales for the month of April, 1875, the register
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erroneously included Irwin's commutation purchase in the cash series,
instead of in the warrant series.
The warrant was not sent to your office with the commutation proof,
and, under date December 18, 1876, your office directed that diligent

search be made for it; that if found, Irwin be informed of the result of
the search, and the condition of his entry. In response to this request
the register, January 19, 1877, reported that he could not find said
warrant; that one Percey Baker had on that day called on him (the
register) and stated that he had acted for Irwin in the matter of his
commutation proof, and that he had at that time filed the warrant with
register, but before it was transmitted to Washington, it was discovered
that the warrant was irregular, in that it had not been properly
assigned to Irwin; that he (Baker) thereupon requested that the proof
be retained and nothing further done until he could communicate with
Irwin, who, upon being seen, concluded to withdraw the warrant and
return it to the party from whom it was bought, and wait until the
expiration of the five years and prove up under the homestead act.
January 30, 1877,your officedirected that Irwin be permitted to take
the course suggested, and that a note be made in the cash abstract for
April, 1875,to the effect that the commutation number (4079)had been
dropped.
* The record further shows that March 10, 1877, Irwin submitted final
homestead proof on his original entry of January 18, 1871,and that on
the same day final homestead entry was allowed and receiver's receipt
No. 497 was issued to Irwin.

September 6, 1877,your office directed M. A. Carter, special agent,
to investigate several entries in the New Orleans land district, Louisiana, among which was that made by Irwin, as just stated.

November

21, 1877,Agent Carter submitted the report of Daniel H. Reese, who
had been appointed by him to investigate Irwin's entry. Reese reported
that Irwin had never resided upon the land, and that his "homestead
papers" were fraudulent.
April 6, 1878,your officedirected the register and receiver to notify
Irwin that he would be allowed thirty days in which to show cause why

his homestead entry should not be canceled.
As late as April 8, 1895,there was no evidence that Irwin had been
notified of the action taken, other than a note made on your said office
letter of April 6, 1878,in these words: "Notified them at Leesburg,
Cameron Parish, La., April 15, 1878." How this notification was
effected is not stated, but since the customary method of giving notice
in such a case was by registered mail, and since Leesburg is not the
post-officeaddress given by Irwin and is not shown to have ever been
his post-officeaddress, this notation cannot be accepted as any proof of
the service of notice. The register and receiver have since reported
that the records of their officeshowed that Johnson's Bayou was Irwin's
post-office address.
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June, 13, 1895,the register and receiver mailed notice to Irwin, by
registered letter, addressed to him at Johnson's Bayou, Louisiana. This
letter was returned unclaimed.
December 27, 1895, your office canceled said entry.
January 11, 1896,Calvit F. Pevoto made homestead entry of the land.
February 13, 1897, S. P. Henry filed a motion for the cancellation of
Pevoto's entry and the reinstatement of the entry of Irwin, claiming
that Irwin's entry is confirmed under the provisions of section 7 of the.
act of March 3, 1891 (26 Stat., 1095).

February 27, 1897, your office allowed said motion, and Pevoto was
given thirty days to show cause why his entry should not be canceled.
Pevoto appealed, but your office considered his appeal as- an attempt
to show cause, etc., and held it insufficient. He then filed his motion
for review.

Your office, October 22, 1897,set aside said decision of February 27,
1897, and held Irwin's entry was not confirmed by the said act of 1891,
and that the same was properly canceled, December 27,1895.

You

also held Pevoto's entry intact. From that decision Henry has appealed
to this department.
The proviso to section 7 of the act of 1891 (supra) reads as follows:
That after the lapse of two years from the date of the issuance of the receiver's
receipt upon the final entry of any tract of land under the homestead, timber-culture, desert-land, or pre-emption laws, or under this act, and when there shall be no
pending contest or protest against the validity of such entry, the entryman shall be
entitled to a patent conveying the land by him entered, and the same shall be issued
to him.

From the above recitals, it appears that, April 6, 1878, your office
directed that Irwin be notified that he would be allowed thirty days in
which to show cause why his entry should not be canceled. There is
nothing to show that be was ever notified of that action or of any con-

test, protest or proceeding against his final homestead entry, or that
any proper effort was ever made to notify him thereof earlier than
April 8, 1895,over seventeen years from the date of the order directing
such notification.

The proceeding begun in November, 1877, must, o.

account of this great lapse of time, be held to have been abandoned
and to have abated long before the passage of the act of 1891. Thus
there was no pending contest or protest against the validity of the
entry, either at the time of the passage of the confirmatory act, or t
any time before the lapse of two years thereafter. The entry is therefore held to have been confirmed, and patent must issue thereon.
The decision appealed from is reversed.
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2IMININGCLAIM-ACTS OF JULY 6, 1866, AND MAY 10, 1872.
BRADY'S MORTGAGEE V. HARRIS ET AL.
(ON REVIEW.)
The act of May 10, 1872, prescribes the only method by which a patent can be
secured for a mining claim located prior to its passage, and for which an application for patent was not pending at said date, and also the only method by
which the owner of such claim can prevent an adverse but junior claimant from
obtaining a patent therefor.
The case of Barklage et at. v. Russell, 29 L. D., 401,involving the construction of
section 2332E. S., cited and followed.
In controversies between parties claiming public lands under the townsite and
mining laws respectively, the phrases "lands known to be valuable for minerals," or "for mineral deposits," and "known mines," or "land containing
known mines," are equivalent in meaning, and no title to such lands will pass
under a towusite entry if they are known to be of that character when the
townsite entry is made.

Secretary Hitchcock to the Commissioner of the General Land Office,
(A. B. P.)
Jacuary 22, 1900.
(W. V. D.)

Emma J. Harris, executrix of the estate of Emma J. Harris, deceased,
claimant of the Puzzle lode mining claim, has filed a motion for review

of the decision of the Department of August 12, 1899,in the case of
Brady's Mortgagee v. Harris' Executrix

et at (29 L. D., 89), whereby

her protest against the issue of patent to the Parole and Morning Star
lode mining claims, survey No. 4849, of which William Brady made
mineral entry No. 3624, December 12, 1889, (then Central City, now)
Denver, Colorado, was dismissed.

It is alleged that the Puzzle claim was located August 10, 1870, and
that the Parole and Morning Star claims, each of which conflicts with
the Puzzle claim, were located January 1,1883. Application for patent
for the Parole and Morning Star claims was filed in 1887. An adverse
claim was duly asserted by claimants of a mining location known as
the General Tom Thumb, but was subsequently withdrawn, and the
application allowed to proceed to entry.

No adverse claim was filed

by-or on behalf of the Puzzle claimant. The Parole and Morning Star
claims are situated within the exterior limits of the townsites of 'Black
Hawk and Central City, Colorado, which were entered April 11 and
May 16,1873, respectively, and the Puzzle claim is within the limits of
said townsite of Black Hawk,
The protest by Harris was filed in 1897,long after the entry in question had been allowed. The allegations thereof are fully set forth in
the decision complained of, as are also the further facts of the case as
far as necessary to a proper understanding of the questions involved.
In the course of its decision the Department said:
Protestant alleges, as already stated, that the. city of Black Hawk has conveyed
to her whatever surface rights it had in the ground located as the Puzzle claim.
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The claimant of the Parole and Morning Star has filed a duly certified copy of a
quitclaim deed, dated January 6, 1896, to said Tinsley from the city of Black Hawk
by its mayor and clerk, to the ground covered by the said entry lying within the
limits of that townsite. If, as would appear to be the case, the ground embraced
within the Parole and Morning Star locations was known to be valuable for its
mineral contents at the date of the townsite entry, no title to such ground was conveyed by the townsite patent, and as it does not appear that the city of Black Hawk
acquired title otherwise, the alleged conveyance to Harris and the deed to Tinsley
could not pass any title thereto. If such conveyance and deed, assuming that there
was a conveyance to Harris as alleged, are of any value whatever as evidence in the
case it is only to show that the city of Black Hawk does not object to the issue ofpatent upon the said entry, and as tending, possibly, to show that the municipal
authorities thereof recognize and assent to the claim that the land is mineral and
was known to be such at the time of that townsite entry.
Upon very careful consideration of the evidence the Department is well convinced
that the ground embraced in the said mineral entry was known to be valuable
mineral land at the date of the said townsite entries and was therefore excepted
from the townsite patent.
Relative to the protest of Harris, it appears that although due notice of the-application for patent to the Parole and Morning Star was given in 1887,no adverse claim
was filed in behalf of the alleged Puzzle location; that the Puzzle claimant not only
thereby waived all claim to the ground in conflict, but impliedly admitted the validity of the Parole and Morning Star locations including, of course. the discovery of
mineral; that she is herself directly asserting the mineral character of so much of
the land involved as is included in the conflict between the Puzzle location and the
ground embraced in mineral entry No. 3624; and that she admits, by the affidavit
of her only corroborating affiant, that a valuable vein of mineral exists in that
ground outside of such conflict. It is true that affiant states that such vein is within
the General Tom Thumb claim, but that fact is immaterial. By the withdrawal of
their adverse claim the General Tom Thuib claimants waived whatever right they
had under the mining laws to the ground embraced in their location, and left the
possessory right thereto in the applicant for the Parole and Morning Star, who was.
thus entitled beyond question to the benefit of all discoveries made therein by himself or his grantors.
The entry in question having been made prior to July 1, 1898,it is not necessary
that an expenditure of $500 be shown to have been made upon or for the benefit of
each location embraced therein, it being sufficient if proof of such expenditure is
shown upon the locations taken together (R. S. Hale, 28 L. D., 524; and Mayflower
Gold Mining Co., 29 L. D., 7). The allegation of the protest that $250 worth of labor
has not been expended upon the Parole claim is therefore not material, it appearing
that $500had been duly expended upon the Parole and Morning Star claims by the
applicant for patent or his grantors.
In view of these facts and of the conclusion already reached as to the known character of the land involved prior to the townsite entries, and of the evidence of discoveries of mineral within the limits of the Parole and Morning Star claims, both
within and without the General Tom Thumb claim, since the towunsiteentries, the
Department is constrained to hold that no sufficient reason is shown for the proposed
hearing upon the protest of Harris, and the protest is accordingly hereby dismissed..

The Puzzle claim is alleged to have been located under the act of
July 26, 1866 (14 Stat., 251), which permitted but one vein or lode to be
held or patented under a single location, and it appears that the Parole
and Morning Star claims were located under the act of May 10, 1872
(17 Stat., 91). By section three of the latter act (sec. 2322,Revised
Statutes), there was granted to the locators of all mining locations
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theretofore or thereafter made upon veins or lodes situate pon the
public domain, where no adverse claim existed at the date of the act,
so long as they should comply with the laws and regulations governing
their possessory titlethe exclusive right of possession and enjoyment of all the surface included within
the lines of their location, and of all veins, lodes and ledges throughout their entire
depth, the top or apex of which lies inside of such surface-lines extended downward
vertically.

* By section 9 of the act of 1872,sections one, two, three, four and six
of the act of 1866 were, in terms, repealed, with the proviso that such
repeal should not " affect existing rights," and with the further provision, or saving clause, that
applications fbr patents for mining claims now pending may be prosecuted to final
decision in the general land office, but in such cases where adverse rights are not
affected thereby, patents may issue in pursuance of the provisions of this act.

By section 16 of said later act, it was declared:
Thatall acts and parts of acts inconsistent herewith are hereby repealed: Provided,
That nothing contained in this act shall be construed to impair, in any way, rights,
or interests in mining property acquired under existing laws.

-The contention is, that the Puzzle claim was, at the date of the act of
1872, a valid subsisting

location occupied and held in compliance with

the provisions of the act of 1866and not since abandoned, and that, therefore, the same was and is protected by the limitation in favor of existing adverse claims placed by section three of the act of 1872upon the
grant of enlarged rights or privileges therein made to locators of locations theretofore or thereafter made, and was and is further protected
by the saving clause in section nine in favor of existing rights and by
the provision in section sixteen against the impairment of rights or
interests acquired under existing laws, and that these limitations or
saving clauses except the Puzzle claim from all the provisions of that
act respecting the assertion, prosecution and determination of adverse
claims.

If as alleged the Puzzle claim was a subsisting, valid location at the
date of the act of 1872, and if there was no adverse claim existing at
the date of that act, it follows (1) that said claim was, by the terms of
the act of 1872 protected against the repeal of the act of 1866,(2)that
said claim was fully within the provisions of the act of 1872, granting
to locators of mining locations theretofore or thereafter made, their heirs
and assigns, so long as they should comply with the laws and regulations
governing their possessory titlethe exclusive right of possession and enjoyment of all the surface included within
the lines of their locations, and of all veins, lodes or ledges throughout their entire
depth, the top or apex of which lies inside of such surface-lines extended downward

vertically-

and (3) that, if the Puzzle location was maintained by compliance with
the laws and regulations governing the possessory title to mining
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claims, the location under the act'of 1872 of the Parole and Morning
Star claims'did not confer upon the locator thereof, his heirs or assigns,
any right to the Puzzle vein, lode or ledge, or to any of the surface
inclnded within the lines of the Puzzle location, or to any vein, lode or
ledge, the top or apex of which was inside of such surface-lines extended

vertically downward.
However, the infirmity in each of these conclusions is that its premise
of fact can not be sustained for the reason that prior to making payment
for and entry of the Parole and Morning Star claims the Parole and
Morning Star claimant, in fall compliance with the requirements of the
act of 1872 (Secs. 2325and 2326,Rev. Stat.), made application for patent for said claims, iclading the portion thereof now alleged to be in
conflict with the Puzzle claim, and gave due published and posted notice
of such application; that no adverse claim on behalf of the Puzzle claim
was filed during the period of publication; and that section six of the
act of 1872 (Sec. 2325, Rev. Stat.) declares:
If no adverse claim shall have been filed with the register and the receiver of the
proper land office at the expiration of the sixty days of publication, it shall be
assumed that the applicant is entitled to a patent, upon the payment to the proper
officer of five dollars per acre, and that no adverse claim exists; and thereafter no
objection from third parties to the issuance of a patent shall be heard, except it be
shown that the applicant has failed to comply with the terms of this chapter.

But to avoid the effect of this provision it is earnestly insisted, as
before stated, that the Puzzle claimant was not required to adverse
the application for patent of the Parole and Morning Star claimant in
order to protect her claim against said application. and that the holding to the contrary in the former decision operates as an impairment of
mining rights and interests acquired under the act of 1866 and preserved by the act of 1872.
It is difficult to understand how there can be any impairment of the
rights in the manner suggested. In the event of an application for
patent to a mining claim, whether made under the act of 1866or that
of 1872,it was indispensable that there should be some provision for
ascertaining whether there were adverse claims to the mining ground
sought to be patented, and for determining adverse claims when
asserted.
The act of 1866contained full regulations for the filing of applications for patent, for giving notice thereof, and for asserting or determining adverse claims, but by the act of 1872 these were repealed and
new regulations prescribed, subject to the limitation that
applications for patents for mining claims now peuding may be prosecuted to a finlal
decision in the general land office; but in such cases where adverse Tights are not
affected thereby, patents may issue in pursuance of the provisions of this act.

The new regulations, however, made provision for the filing .ofapplications for patent, for giving notice thereof, and for asserting and
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determining adverse claims, essentially as was done in the old ones,

and no additional burden in this respect was imposed by the later act.
It is true that i the act of 1872 it was declared with respect to the
provisions of section nine thereof specifically repealing sections one,
two, three, four, and six of the act of 1866,that such repeal should not
"affect existing rights," and it was declared with respect to the general repealing provisions of section sixteen thereof, and with respect to
the act as a whole, that " rights or interests in mining property acquired
under existing laws " should not be thereby, in any way, impaired, but
it is also true that the possessory title to public mineral lands, acquired
nder the act of 1866, was, by section one of that act, expressly made

" subject to such regulations as may be prescribed by law." Therefore,
all possessory titles to mining property acquired under the act of 1866,
and existing at the date of the act of 1872, though preserved and protected by the later act, were thereafter subject to the regulations prescribed in the later act, except as otherwise provided therein. So long
as the new regulations were not given a retroactive effect and did not
destroy existing mining ights or interests, or impose burdens thereon
not embraced within the power of regulation expressly reserved by the
act of 1866,but were reasonably calculated to preserve and protect all
rights-or interests acquired under that act, it can not be said that such
rights or interests were impaired or injuriously affected by the repeal
of the old regulations or by the adoption of the new ones. An examination of the act of 1872 shows that where it was intended that any
provision of the new regulations respecting possessory rights or interests thereafter required should not apply to such rights or interests
where theretofore acquired there was express provision to that effect.
Thus it was,provided therein that claims thereafter located, "whether
by one or more persons, may equal, but shall not exceed, one thousand

five hundred feet. in length along the vein or lode," and that claims
theretofore located " shall be governed, as to length along the vein or
lode, by the customs, regulations and laws in force at the date of their
location: " and it was further provided therein that,
On each claim located after the passage of this act, and until a patent shall have
been issued therefor, not less than one hundred dollars' worth of labor shall be performecl or improvements made during each year. On all claims located prior to the
passage of this act, ten dollars' worth of labor shall be performed or improvements
made each year for each one hundred feet in length along the vein until a patent
shall have been issued therefor.

In this connection it is interesting to note that the act of 1866contained no provision respecting the performance of labor or the making
of improvements during each year and placed no limitation in that
respect upon local laws, regulations, or customs.

The act of 1866,in so far as it granted possessory rights or interests
in the public mineral lands, and in so far as it conferred upon the land
department jurisdiction of proceedings for the acquisition of the para-
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mount title of the government, and relegated to the courts the determination of controversies between adverse claimants respecting the
possessory title, was repealed by the act of 1872, and a new law
embracing the whole subject matter of the former statute in these
matters was enacted.
In order that possessory rights and interests acquired 'under the old
act which had not been carried into a full legal title, evidenced by a
patent from the government, might not fall with the repeal of the statute under which they were acquired and held, limitations were inserted
in the repealing act to the effect that such rights or interests should
not be affected by the repeal or impaired by the new law. And ii
order that applications for patent, then pending, might not fall with
the repeal of the act under which they were filed, provision was,
inserted in the new act for the carrying of such applications to completion and the issuance of patents in pursuance thereof under the old act
or the new act, as the case might be. But claims arising under the
act of 1866 and as to which no application for patent was pending at

the date of the act of 1872were either left to be governed by the provisions of the later act with respect to the obtaining of patent and the
assertion, prosecution and determination of adverse claims thereto, or
there was no law governing the same. That it was not intended to
leave this class of claims in the latter position is evident. To hold
otherwise would be to declare that Congress had legislated carelessly
and incompetently upon the subject, and this is not permissible. No
application for patent for the Puzzle claim having been pending at the
date of the act of 1872,that act must be held to have prescribed the
only method whereby a patent could be obtained for that claim, and
the only method whereby its owner could prevent an adverse but
junior claimant from obtaining a patent therefor.
At the date of the application for patent to the Parole and Morning:
Star claims, there was but one law and but one method of procedure,
equally applicable to the Puzzle, Parole and Morning Star claims,
under which adverse claims to this mining ground could be determined
and a patent awarded to the rightful claimant conveying to him the
paramount title of the government. The Puzzle claimant did hot com-ply with this law or followthis method of procedure, and in consequence
the statute declares that, "it shall be assumed that, the" Parole and,
Morning Star " applicant is entitled to a patent, upon the payment to
the proper officer of five dollars per acre, and that no adverse claim
exists," and directs that " thereafter no objection fom third parties to:
the issuance of a patent shall be heard except it be shown that the
applicant has failed to comply with the terms of this chapter." The
Puzzle claimant is a third party, and it is not shown that the Parole and
Morning Star applicant has failed to comply with any of the terms ofthe chapter named or of any other of the mining laws.

The provisions of the act of 1872respecting applications for patent.
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and adverse claims are for the benefit of all mining claimants alike,
whether their locations were made prior or subsequent to the date of
that act, except where included in applications pending at that time.
The application of these provisions to claims located under the act of
1866, as to which no proceedings to acquire patents were pending at
the date of the later act, is as obvious as is their application to claims
thereafter located. If they are disregarded and loss follows it is not
because the act impairs any rights theretofore or thereafter acquired, but
because those claiming them fail to complywith the reasonable requirements of a plain statute containing ample provision for the assertion
and protection of such rights.
The Puzzle claimant has cited in support of her contention a decision
of the supreme court of California, in the case of Eclipse Gold and
Silver Mining 'Co. v. Spring et a. (59 Cal., 364), and a decision of the

supreme court of Utah, in the case of Blake v. Butte Silver Mining Co.
.(2 Utah, 54). These decisions tend to support the contention made
and, coming from the courts of last resort in two mining States, are
entitled to great respect, but upon careful consideration the reasons
assigned for the conclusions reached therein have not been found
sufficiently satisfactory or convincing to overcome the views herein-

before expressed. Paragraph 3 of the Mining Regulations of June 24,
1899 (28 L. D., 579, 594), is also cited but its provisions are in no sense

in conflict with what is here said for the obvious reason that the statute
now compels the assumption that no such adverse claim as the Puzzle
location existed at the time of the application for patent for the Parole
and Morning Star claims.
It is further contended that under the provisions of section 2332 of
the Revised Statutes
the prior rigbt and title of the Puzzle claimants stood confirmed .
United States and all subsequent claimants

.

. as against the

long prior to the location of the Parole and Morning Star claims and
prior to the application for patent therefor. The effect to be given to
that section was carefally considered by the Department in the case of
Barklage et al. v. Russell (29 L. D., 401), where, among other things, it

was said:
Properly construed with section 2325and other sections of the Revised Statutes
upon the same subject, it is believed that the main purpose of section 2332was to
declare that evidence of the holding and working of a mining claim for a period
equal to the time rescribed by the local statute of limitations for mining claims
shall be considered as sufficiently establishing the location of the claim and the
applicant's right thereunder "in the absence of any adverse claim." This section
does not, in itself, prescribe any method for ascertaining whether an adverse claim
exists. Adequate provision for bringing adverse claims to the attention of the land
department is found in the provisions of section 2325, which require notice of the
application for patent to be posted and published, and declare that if no such claim
be filed in the local land officeduring the period of publication it shall be assumed
that none exists. Whatever else section 2332 wasintended to dispense with in the
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proceedings for procuring a patent to a mining claim, it was certainly not intended
to. dispense with the requirements of section 2325, whereby the existence of an
adverse claim is made known to the land department, and due protection is accorded
to adverse rights.

The views so expressed are decisive against the contention made
respecting the meaning and intent of the section 2332.

The Puzzle claimant also asserts title to the land in controversy as
grantee of the townsite of Black Hawk, and it is urged in the motion
for.review, in effect, that the title to the land passed out of the United
States under the townsite patent, notwithstanding the same may have
been known to be valuable mineral land at the date of the townsite
entry, as held in the decision complained of, it being insisted that the
statutory exclusion in such cases is only of " known mines."

In the decisions of the supreme court, in the cases of Steel v. Smelting Co. (106 U. S., 447, 449-50);

Deffeback

v. Hawke

(115 U. S., 392,

404); Davis' Administrator v. Weibold (139 U. S., 507, 524); and Dower
v. Richards (151 U. ., 658, 663); all of which cases involved contro-

versies between parties claiming public lands under the townsite and
mining laws, respectively, the court repeatedly used the terms "lands
known to be valuable for minerals," or "for mineral deposits," and
"known mines," or "land containing known mines," as equivalent in
meaning, and held, in effect, that all such lands and mines were
excluded from entry and patent under the townsite, laws, and that no
title to such lands could pass thereunder, if they were known to be of
that character when the townsite entry was made.
In the case of the Pacific Slope Lode v. Butte Townsite (25 I,. D.,
51S), and in the case of the Gregory Lode Claim (26 L. D., 144), which

involved controversies between claimants for the same land under the
townsite and mining laws, respectively, it was held by the Department
that, the issuance of townsite patent for land known at the date of the
townsite entry to contain a valuable lode claim, does not pass title to
such claim, but leaves it in the United States, subject to the jurisdiction of the land department. These authorities furnish a sufficient
answer to the contention of the Puzzle claimants upon this branch of
the case.
The motion for review seeks again to raise the question of the validity
of the Parole and Morning Star locations upon the charge of want of
discovery to support them. Nothing'new is presented on this point
and no reason appears for doubting the conclusions reached in the
former decision in respect thereto.
The Department is satisfied that the decision complained of is right
and that the same can worki no injustice to the Puzzle claimants. The
motion for review is accordingly denied.

Since the filing of the said motion, there has been filed by said Hfarris, for herself as executrix as aforesaid, and Kate T. Wylie who, it is
now alleged, owns an interest in the Puzzle claim, a further protest
2967-VOL
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against the issuance of patent to the Parole and Morning Star claims.
This protest alleges nothing new, except that, "on November 10, 1887,
William Brady conveyed all his interest in the ground in conflict
between the Parole and Puzzle lodes to the Puzzle Mining Company,
the then nominal owner of the Puzzle lode claim," and that, "Tinsley,
the subsequent mortgagee of Brady, has had at all times full knowledge
of their deed." This new allegation furnishes no objection to the entry.
If true, it only shows that after the application for patent was filed the
Puzzle Mining Company became a co-tenant with Brady as to the Parole
claim.

It is not shown or even alleged what became of the interest so

conveyed. If it was subsequently acquired by the present protestants
the issue of patent as applied for will not injuriously affect them, as the
patentee or patentees will hold the title in trust for them to the extent
of their interest. Turner v. Sawyer (150 U. S., 578). If they have not
acquired the interest conveyed to the Puzzle Mining Company they are
strangers to the title and it can make no difference to them i whose
name patent issues. The present protest is, therefore, dismissed.

RAILROAD LANDS-BONA FIDE PURCHASER.

HASTINGS AND DAKCOTARY. Co.
A purehaser from a railroad company of hnd certified on account of its indemnity
grant, but in the actual possession of a settler, and embraced in his pending
application to enter at the time of such certification, takes with notice of such
possession and of the rights of the settler in the premises.

.Secretary flitchcookto te
(W. V. D.)

Commissionerof the General Land Office,
(F. W.; C.)

January 22, 1900.

With your officeletter of the 5th instant was transmitted the answer
filed on behalf of the Hastings and Dakota Railway Company to the
rule issued by your office on November 10, 1899, requiring said company to show cause why proceedings should not be instituted in accordance with the provisions of the act of March 3, 1887 (24 Stat., 556), to

restore to the United States the title to the NW. -t of Sec. 21, T.'123N.,
E. 44 W., Marshall land district, Minnesota, erroneously certified to the
State for the benefit of said company in list approved March 29, 1897.

This tract is within the indemnity limits of the grant for said company, and was included in its list of selections filed October 29, 1891.

On December 12, 1891, Herbert J. Northcott tendered at the local
office a homestead application for this land.

The same was not accom-

panied by any allegation of settlement prior to the tender of said application, and was therefore rejected by the local officers for comiflictwith

the previous selection made on account of the railroad grant. This
action was affirmed by your office decision of September

1, 1894, from

which Northcott did not appeal, because, on April 21,,1894,he had ten-
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dered another application to make homestead entry of this land, accompanying the same by his affidavit, duly corroborated, to the effect that
he had established residence upon the land in the month of May, 1890,
and had continued to reside thereon, making the same his home, and
that he had improvements upon the land to the value of $2,000, onsisting of a house and outbuildings a good well, and one hundred
acres. of breaking. This second application, together with the accompanying

showing, was frwarded

to your office, and was pending,

undisposed of, at the time of the approval and certification of the lands
on account of the railroad grant. It was because of this fact that your
officeheld that said certification was erroneous and rule was laid upon
the company to how cause, as before stated, on November 10, 1899.

In response to the rle the affidavit of the land commissioner of said
company is furnished, to the effect that this tract was sold on August

25, 1898,and conveyed by a deed of that date to William H. Kelly, for
the consideration of one dollar and services rendered, which services
had been at that time rendered to the company by said Kelly. It is
submitted that the title to the tract is confirmed in the hands of the
grantee from the railway company under the provisions of the act of
March 2, 1896 (29 Stat., 42). Said act extends the time for the bringing
of suit by the United States to vacate and annul any patents errroneously issued under a railroad or wagon-road grant, providing thatno patent to any lands held by a bona fide purchaser shall be vacated or annulled,
but the right and title of such purchaser is hereby confirmed.

If, as appears from the showing filed in support of Northcott's application, which was pending, undisposed of, at the time of the certification of this land on account of the railroad grant, he was in the actual
possession of this land, the alleged purchase by Kelly was with a notice
of such possession and of the rights of Northeott in the premises.
But for the improvident action of your officein submitting for the
approval of this Department a list of lands on. account of this grant
without notice of the pending application by Northcott, upon the establishment of his claim to the land,'as alleged, his right would, under
the repeated decisions of this Department, have been held to be superior to that of the company under its selection. (andeberg v. Hastings
and Dakota Ry. Co. et at., 26 L. D., 390.)

In the case of Winona and St. Peter R. R. Co. v. United States (165
U. S., 483), considering the act of March 3, 1887,and the act of March
2, 1896,it was held by the court,in reference to the claim of the Winona
and St. Peter Land Company, as purchaser of the lands therein
involved from the Winona and St. Peter Railroad Company, that- Such a purchaser can not claim to be one in good faith if he has notice of facts outside the records of the land department disclosing a prior right. The protection
goes only to matters anterior to the certification and patent. The statute was not
intended to cut off the rights of parties continuing after the certification, and of
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which at the time of his purchase the purchaser had notice. Only the purely technical claims of the government were waived.
Here the claimant Marshall was in possession; had been in possession for twenty
years; the land was not wild and vacant land. 1-is possession was under a recorded
claim of title, and under such a claim. as forbade the issue of a patent. In other
words, the land was erroneously certified. There was, and continued to be, an
individual claimant for the land. There was no cancellation on the records of the
land department of his claim. He continued in possession, and was in possession
not only when the certification was made but when the land company purchased.
Its purchase, therefore, was not made in good faith, and there is nothing disclosed
to stay the mandate of the statute for the adjustment of the land grant, and a suit
to set aside the certificate erroneously issued.

A hearing should therefore be ordered, with notice to the purchaser
from the railway company, to determine the facts in this case, to the
end that suit may be instituted for the recovery of the title to this
tract, if the allegations made in the affidavit filed in support of Northcots application are sustained at-such hearing.
The papers are herewith returned for action in accordance with the
direction herein given, and as the time within which suit can be brought
is limited, the disposition of the matter should be facilitated as far as
possible.
RAILROAD LANDS-ACT OF SEPTEMBER 29, 1890.
ANGUS CAMIPBELL.
The time within which the right of purchase under section 3, act of September 29,
1890, and the acts amendatory thereof, may be exercised is fixed by statute and
can not be extended by the Land Department.

Hitchcock to the Commissioner of the General Land Qffice,
(W. V. D.)
Janutary 25, 1900.
(F. W. C.)
Secretary

An appeal has been filed on behalf of Angus Campbell from your
office decision of March 15, 1899, affirming the action of the local
officers in rejecting his application to purchase the SW. oOf Sec. 3, T.

3 N., . 13 E., Vancouver land district, Washington, as part of the
Northern Pacific railroad grant forfeited by the act of September 292
1890 (26 Stat., 496).

The third section of the forfeiture act provides that in all cases where
persons, being citizens of the United States, or who have declared their
intention to become such, in accordance with the naturalization laws
of the United States, are in possession of any of the lands affected by
any such grant, and hereby resumed by and restored to the, United
States, under deed, written contract with, or license from the State or
corporation to which such grant was made, or its assignees, executed
prior to January first, eighteen hundred and eighty-eight, or where
persons may have settled said lands with bona fide intent to secure
title thereto by purchase from the State or corporation, when earned
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by compliancewith the conditions or requirements of the granting acts
of Congress, they shall be entitled to purchase the same from the
United States in quantities not exceeding three hundred and twenty
acres to any one such person, at the rate of one dollar and twenty-five
cents per acre, at any time within two years from the passage of this
act, and on making said payment to receive patents therefor.
In accordance with published notice Campbell made proof in support
of an application to purchase this land under said section three on January 26, 1893, before a United States circuit court commissioner.
Whether this proof was at that time presented at the local office accompanied by a tender of payment, and, if so, what action, if any, was
taken thereon, does not appear from the record submitted. It accompanied an application to purchase filed by Campbell on January 6, 1899,,
when tender of the required amount of purchase money was made.
This-proof shows that Campbell was not a resident upon the land
applied for, and that his improvements thereon consisted of fencing and
a small house.

No portion of the land was broken or cultivated,

it

being useful only as pasture land.
e did not purchase the land of
the railroad company, nor is it alleged that he had any contract or
license from said company, but his claim rests upon an alleged settle

ment of the land with an intention to purchase it from the railroad
company. As he was not an actual resident upon the land, he was not
entitled to purchase under the provisions of section three of said forfeiture act as originally enacted. (James C. Daly, 17 L. D., 498, on
review,-18 IL.D., 571; Shafer v. Butler, 19 L. 1)., 486.)

By the act of January 23, 1896 (29 Stat., 4), said section three of the
forfeiture act was amended by adding thereto the following:
Provided, That -actual residence upon the lands by persons claiming the right to
purchase the same shall not be required where such lands have been fenced, cultivated, or otherwise improved by such claimants, and such persons shall be permitted
to purchase two or more tracts of such lands by legal subdivisions, whether contignous or not, bt not exceeding three hundred and twenty acres in the aggregate.

Under this amendment he became entitled to purchase this land
within the time specified in the act of 1890 and amendments thereto.
By the originalract the purchase was permitted to be made -"at any
time within two years from the passage of this act." Said period has
been extended fromtime to time, the last extension being made by the
act of February 18, 1897 (29 Stat., 535), which amended the act of
September

29, 1890,

so as to extend the time within which persons entitled to purchase lands forfeited
by said act shall be permitted to purchase the same, in the quantities and upon the
terms provided in said section and the amendments thereto, at any time. prior to
January first, eighteen hundred and ninety-nine.

On January 7, 1899,the local officers rejected the application to purchase, "because the time in which such entries could be made expired'
December

31, 1898."
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Upon appeal, said action was affirmed by your office, as before stated,

and Campbell has further prosecuted his case by appeal to this Department, and in support thereof alleges:
That on the 23d day of December 1898 I went to The Dalles, Oregon, a distance of
(14) miles to procure the money for the said purchase. That I made arrangements
with the "Wasco Ware-honse Co.," at The Dalles, Oregon for the necessary amount,
and on-the 28th day of December 1898,Mr. McInnis, clerk at said ware-house, with
whom I had made the arrangements to get the money aforesaid, telephoned me that
he would have the money sent to me before Saturday, (December 31, 1898),but as I
learned afterwards Mr. McInnis aforesaid, was afflicted with the "la grippe" and was
unable to get to his place of business before the 3d of Jan. 1899, and on that day he
forwarded to me the proper sum of money to perfect said entry, and, on the said day,
January 3, 1899, and as soon as I could after receiving the said money, I made my
said proof and forwarded the same to the proper Land Office, at Vancouver, Wash.,
That the omission and failure to make final proof and payment for the said tract was
not caused by any neglect on my part and would not have occurred at all, only for the
unavoidable sickness of Mr. McInnis as aforesaid.

There is no power in the land department to extend the period within
which the right of purchase was to be exercised, and it follows that upon
-the expiration of that period the right of purchase was at an end.
Your office decision rejecting the application is, therefore, affirmed.

REPAYMENT-DESERT

LAND ENTRY.

SARGENT HALL.
Repayment of the first installment on a desert land entry, paid at the time of filing
the declaratory statement, must be denied, where said payment and declaratory
statement are properly accepted, and the subsequent cancellation of the entry
is due to the entryman's non-compliance with the requirements of the desert
land law.

Secretary Hitchcock to the Commissioner of the
January X5, 1900.
(W. V. D.)

eneral Land Office,
(C. J. G.)

December 2, 1899,the Auditor for the Interior Department returned
the case of Sargent Hall for review and reconsideration by this Department of its action of November 6, 1899, in approving the recommenda-

tion of your officethat the said Hall be repaid, under the act of June
16, 1880(21 Stat., 287), the first instalment paid by him on his desert
land entry for the N. j? Sec. 22, T. 4 S., R. 6 W., containing three hun-

dred and twenty acres, Helena land district, Montana.
His desert land declaratory statement Avasfiled February 4, 1878,at
which time Hall paid the sum of $80, being at the rate of twenty-five
cents per acre for the land described and receipt No. 70 was issued to
him.

He submitted final proof and final receipt No. 76 for three hun-

dred and twenty dollars, the additional sum required to be paid on the
entry, issued to him December 23, 1880. The final proof was placed of

record in your office January 25, 1881.

-
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December 6, 1887, it being discovered that Hall's final proof was not
satisfactory in that it failed to furnish sufficient evidence of water right,
your office held his entry-for cancellation and he was required to submit supplemental proof within sixty days from receipt of notice. He
having failed to comply with this requirement or-to take any action
responsive thereto the entry was finally canceled by your office May
18, 1888.

June 8, 1894,the local officers transmitted an application by Hall for
repayment of the purchase money paid on the entry described as per
"certificate No. 76."

Certificates Nos. 70 and 76 both accompanied the

application.
August 29, 1894, your office submitted

HIall's application for repay-

ment to the Department with the following statement:
It appears from the records of this officethat the above described entry was canceled by office letter 'C', May 18,1888, because the entryman lid not furnish evidence showing right of proprietorship of water sufficient to reclaim the land. The
local officers erred in accepting the final proof upon the evidence submitted.
The amount paid on the illegal entry is $320; and from- the testimon-y submitted
by the applicant, he appears to he entitled to the relief applied for,

September 1, 1894, the Department approved the recommendation
of your office and the sum of three hundred and twenty dollars was
finally paid to Hall by the Treasury Department per dertificate No.
59072 of your office dated- September 18, 1894, no protest being made

by him as to the amount.
October 11, 1899, your office submitted to the Dep'artrent, with
favorable recommendation, an application filed by Hall and dated Jan..
nary 17,1899,for repayment of the first instalment of twenty-five cents
per acre paid by him per reebipt No. 70 and amounting to $'80. In
support of said application Hall cited the cases of Lois G. Wilson (20
L. D., 1.60) and George M. Dyer (26 In D., 284), dated February 28,

1895 and March 2, 1898,respectively. In your officeletter submitting
the case it is said:
This adjustment is supplemental to that of September 8, 1894, per certificate
59072by which the sum of $320purchase money was returned to the eutryman.

The recommendation of your office was approved by the Department
November 6, 1899, without reference to the law division, and the appli-

cation for repayment referred to your officefor settlement. The Auditor
for the Interior Department returned the application for review and
recommendation December 2, 1899, as hereinbefore stated, it being
submitted that the claim of Sargent Hall fr repayment of purchase money paid on
this desert land entry is resjndicata, and that it was finally decided and closed in so
far as both the administrative and accounting officers were concerned by the allowance and payment made in September, 1894, when the claim for repayment on this
entry was fully before this Department with all the law, facts and evidence in the
case fully submitted.

This letter of the Auditor was referred to your office for report
December 9, 1899. The Department is now in receipt of such report
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dated December 21, 1899, in which your office renews its recommenda-

tion that Hall's second claim under his desert land entry be allowed
and paid.
The declaratory statement of Hall and payment thereunder were
properly accepted in the first instance upon a showing entirely satisfactory to the local officers, the land embraced therein being of the
character defined in the desert land act. The entry might have bee
subsequently confirmed but for the entryman's failure to comply with
the requirements of law and existing regulations. The entry had to be
canceled not because of any error committed in the acceptance of the
declaratory statement ut because the subsequent proofs showed it
could not be confirmed owing to the intervening laches of the entryman.

It ean not be said that the entry failed on account of any error on the
part of the government. The only error committed by the government
was in accepting final proof and payment when it should have been
rejected for failure of the entryman to comply with law and existing
regulations. This error of the government was remedied by the repaynent of the $320 to the entrymnan. It follows that Hall is not entitled
to, nor is there any authority for, the repayment of the twenty-five
cents per acre originally paid by him. Without considering the question of res judicata raised by the Auditor, Hall's application under
consideration should have been, and hereby is, denied.
The case of Lois G. Wilson, cited by the applicant, is not in point

here as it has reference to a different question from that of the repayment of the first instalment paid on a desert land entry. Nor is the
case of George M. Dyer regarded as decisive of the question nfowunder

consideration.
Your office will duly notify the Auditor for the Interior Department
of this decision.
RAILROAD GANT-l-INDEMNITY SELECTION-ASSIGNMIENT OFA.LOSS.
OREGON AND CALIFORNIA R. R. Co. . CREWDSON.
Odd nnmbered sections within the indemnity limits of the grant made by the act of
July 25, 1866, and also within the overlap with that portion of the prior grant
for the Northern Pacific road, vie the valley of the Columbia river, which was
never definitely located or constructed, and the grant for which was forfeited by
the act of September 29,1890, are subject to indemnity selection under said grant
of 1866,so far as any claim under the Northern Pacific grant is concerned.
An indemnity selection made without specification of loss, and prior to the departmental requirement of such specification, is entitled to recognition, where the
company subsequently, and within the time accorded, assigns a basis therefor.

Secretary Hitchcock to the omMissioner of the General. Land Office,
(W. V. D.)
January 25, 1900.
(F. W. C.)
The Oregon and California Railroad Company has appealed from
-your office decision of April 17, 1897, holding for cancellation its idem-
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nity selection of the N. W. - of Sec. 15, T. 1 S., R. 5 E., Oregon City land

district, Oregon, with a view to allowing the homestead application of
Wesley B. Crewdson covering said tract.
This tract is within the indemnity limits of the grant made by the
act of July 25, 1866 (14 Stat., 239), under which appellant

claims, and

is within the overlap with that portion of the grant for the Northern
Pacific railroad via the valley of the Columbia river to a point at or
near Portland, the line of which was never definitely located or constructed, and the grant appertaining to which was forfeited by the act
of September 29,1890 (26 Stat., 496). Lands so situated were held by
this Department not to be subject to selection on account of the grant
to the Oregon and California Railroad Company, the grant to the
Northern Pacific Railroad Company being the prior one in point of
time, (Oregon and California R. R. Co., 14 L. D., 187).

In the decision of the supreme court in the case of the United States
v. Oregon and California Railroad Company, decided January 8th
instant (not yet reported), it was adjudged that the act of July 2, 1864
(13 Stat., 35), making the grant to aid in-the construction" of the
Northern Pacific railroad, only granted lands that were not reserved,
sold, granted, or otherwise appropriated, and free from pre-emption
or other claim or rights, at the time the line of that road was deinitely
.fixed and a plat thereof filed in the office of the Commissioner of the
General Land -Office; that Congress had power to dispose of or
appropriate, i its discretion, any lands within the exterior lines of
the general route of that road by statute passed for the benefit of
another company before the Northern Pacific Railroad Cowpany filed
a map of "definite location and that such lands, if not otherwise
identified at the date of the passage of the later act of July 25, 1866,
than by a plat or map of "general route," were not excluded from the

operation of' such a act as lands previously "reserved, sold, granted,
or otherwise appropriated" by the act of 1864. (See also Wilcox v.
Eastern Oregon Land Co., U. S.,

.)

Any claiin on account of the grant to the Northern Pacific Railroad
Company did not, therefore, prevent selection of the lands in question
on account of the grant to the Oregon and California Railroad Company.
This last-named company made selection of this land June 28, 1878.

This list was not accompanied by a designation of the lands lost to the
grant and on account of which the selection was made.

This was. prior,

however, to the circular of November 7, 1879,which for the first time
required railroad companies, in making' selection of indemnity lands,
to specify the lands lost in place on account of which indemnity was
claimed.

Crewdson's claim to the land rests upon an application tendered at
the local office May 16, 1892, and rejected for conflict with the indem-

nity selection of June 28, 1878. From this action be, appealed, and in
your office decision of April 17,1897,the selection by the railroad com
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pany was held for cancellation, because of the fact that the selection
list of June 28, 1878, was not accompanied by a designation of lands
lost in place and on account of which indemnity was claimed, and the
further fact that the application by Crewdson intervened before such
omission was supplied by the railroad company, its list of losses upon
which said list of selections depended not having been filed until August
20, 1894. Front such action the company has appealed to this Department, as before stated.
In the case of Clancy et al. v. Hastings and Dakota Ry. Co. (17 L.
D., 592), it was held that a selection made without

specification of

loss, and prior to the departmental requirement of such specification,
is legally made.
It was not until the order given in the decision in the case of La Bar
v. Northern Pacific R. R. Co. (17 L. D., 406) that railroad companies

having pending indemnity selections were required to revise their
lists within a given time, so that a proper-basis would be shown for

each and all tracts claimed as indemnity, under penalty that all lands
formerly claimed for which a particular basis was not assigned in the
manner prescribed, within the period named, would be disposed of with-

out regard to such previous claim.
The Oregon and California Railroad Company, on February 17, 1894,

requested an extension of time for the rearrangement of its indemnity
list of selections in accordance with the directions given in the case
referred to, which request was considered in departmental

communica-

tion of February 21, 1894 (not reported), in which your office was
directed "to extend the time so that the period of six months shall
begin to run from the date of this communication." Under this extension the period. granted this company within which- to rearrange its
indemnity list of selections did not expire until August 21, 1894. As
stated in your office decision, a list of losses as a basis for the selection
in question was filed on August 20, 1891. It would therefore seem to

be in time, and the decision of your officeis therefore reversed and the
rejection of Crewdson's application by the local officers is affirmed.

RAILROAD GRANT-INDEMNITY-SPECIFICALTrON OF LOSS.
OREGON

AND CALIFORNIA

R. R. Co. v. JOHaNSrON.

The question as to the conflict between the grants of July 2,1864, and July 25, 1866,
that was considered and decided in the preceding case (Oregon and California
R. R. Co. V.Crewdson), is involved herein.
On the rearrangement of a list of indemnity selections a change in the basis assigned
for a specific selection does not amount to a new selection of such tract, or an
abandonment of the original selection thereof, where the bases sed were
included in the original list, and are lands actually lost-to the grant.
An application to enter lands included in a valid railroad indemnity selection is
properly rejected, and no rights are gained by an appeal from such rejection.
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Secretary Hitchcock to the Commissioner of the General Land, Office,
(W. V. D.)
January 25, 1900.
(F. W. C.)

The Oregon and California Railroad Company has appealed from
your office decision of January 26, 1897, holding for cancellation its
indemnity selection of the N. W. of Sec. 7, T. 1 S., R. 6 E., Oregon

City land district, Oregon, with a view to the allowance of the homestead
application of Charles W. Johnston covering said tract.
This tract is within the indemnity limits of the grant made by the
act of July 25, 1866 (14 Stat., 239), under which appellant

claims, and

is within the overlap with that portion of the grant for the Northern
Pacific railroad via the valley of the Columbia river to a point at or
near Portland, the line of which was never definitely located or constructed, and te grant appertaining to which was forfeited by the act
of September 29, 1890 (26 Stat., 496). Lands so situated were held by

this Department not to be subject to selection on account of the grant
to the Oregon and California Railroad Company, the grant to the
Northern Pacific Railroad Company being the prior one in point of
time, (Oregon and California R R. Co., 14 L. D., 187).

In the decision of the supreme court in the case of the United States
v. Oregon and California iRailroad Company, decided January 8th
instant (not yet reported), it was adjudged that the aet of July 2, 1864
(13 Stat., 365), making the grant to aid in the construction of the Northern Pacific railroad, only granted lands that were not reserved, sold,
granted, or otherwise appropriated,and free from pre-emption or other
claim or rights, at the tim e the line of that road was definitely f.ed anda
plat thereof filed in the office of the Commissioner of the G-eneral4Land
Office; that Congress had power to dispose of or appropriate, in its discretion, any lands within the exterior lines of the general route of that
road by statute passed for the benefit of another company before the
Northern Pacific Railroad Company filed a map of " definite location,'
and that such lands, if not otherwise identified at the date of the passa.ge of the later act of July 25,1866,than by a plat or map of " general
route." were not excluded from the operation of such an act as lands
previously "reserved, sold, granted, or-otherwise appropriated" by
the act of 1864. (See also Wilcox v. Eastern Oregon Land Co.;

U. S.)

Any claim on accont of the grant to the Northern Pacifie Railroad
Company did not, therefore, prevent selection of the lands in question
on account of the grant to the Oregon and California Railroad Company.
The last-named company made selection of the land in question in its
list No. 17, filed June 13, 1887. In this list all of section 7, T. 1 S., R.
6 E., was selected in lieu of all of Sec. 9, T. 1 S., R. 4 E. Upon inquiry
at your office it is learned that said section 9, specified as a basis for

the selection of section 7, was a good and sufficient basis, the lands in
section 9 being within the primary limits of the grant, and having been
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approved to the State January 20, 1867,under the provisions of the act
of September 4, 1841 (5 Stat., 453).

Johnston's claim to this land rests upon an application to make homestead entry presented on' May 18, 1892,and rejected for conflict with
indemnity list of June 13, 1887, before referred to. From such rejection

he appealed to your office.
Said list of June 13, 1887, covered 6000 or more acres of land, and

for some reason not disclosed by the record two rearrangements were
made of the selected lands and the losses specified as bases for the
selections in said list.

The first re-arranged list was filed on November

18, 1892,and in this list other tracts lost to the grant were specified as
bases for the selection of the N. W. of Sec. 7, T.1 S., R.6 W., being the
tract here in dispute. The losses so specified in said list were a part

of the losses included in the original list of J ine 13, 1887,and like the
lands originally specified as a basis for this selection on the original list,
were a sufficient basis, being lands within the primary limits of the grant
and actually lost thereto. On August 20, 1894, a further re-arrangement was made of said list, other tracts being specified as a basis for
the selection of the tract in question, but the tracts last specified were,
like the others, a portion of the bases assigned in the original list.
In your officedecision appealed from it was held thatthe company's said selection of June 13, 1887, was invalidated as against the subseqnent acquisition of adverse rights, by the filing of a re-arranged list 17 ol November
18, 1892,wherein another and different tract of land is designated as the base for
the selection of the land in controversy. Moreover, on August 20, 1894,the company
filed another re-arrangement of said list 17 wherein still another base svas used for
the selection of said N. W. - See. 7.

In the case of La Bar v. N. P. RR. Co. (17 L. D.,

406),it was held that the substitution of an amended list of indemnity selections on
a secification of losses different from that at first assigned, must be treated as an
abandonment of the first. When Johnston's application was presented, it was subject only to the selection of 1887, which, having been abandoned, as aforesaid,
whatever bar it created against the allowance of his application was removed.

From what has been said it will be seen that-while the specific losses

assigned in the original list No. 17 and rearrangements thereof, as a
basis for the selection of the tract in question, have differed, yet the
bases-assigned in each and all of these lists were included in the list
as originally filed.

There has, therefore, been no such change as

amounts to a new selection of this tract or an abandonment of the
original selection thereof on June 13, 1887.

It must be apparent that the rejection of Johnston's application was
proper, the selection of record at the time of the tender thereof being a
valid selection, and it follows as a consequence that he gained nothing
by appealing from such rejection.
The decision of your office is, therefore, reversed, and the selection,

if otherwise regular, will be submitted for approval, to the end that
the tract may be patented on account of the grant.
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decision of May 6, 1899, 28 L. D.,

369, denied by Secretary Hitchcock, January 27, 1900.
PRACTICE-SERVICE OF NOTICE BY PUBLICATION.
CARPENTER Ve.KOPECBcY'S HEIRS,
Rule 14 of Practice (Rules of 1896)does not require, in service of notice by publication, where the suit is against the heirs of the entryinan, and the post address
of such heirs is unknown, that a copy of the notice should be sent to said heirs
at the last known address of the entryman.

Secretary Hitccock
(W. V. D.)

to te

Commissioner of the General Land Qffice,
January 27, 1900.
(W. M. W.)

March 7, 1896,John Kopecky made homestead etry for the NE. 4of

Sec. 20, T. 131, R. 52, Fargo, North Dakota, land district.

January 18, 1898,Laurence Carpenter filed his corroborated affidavit
of contest against said entry, alleging that the entrymandied intestate in the month of July or August, 1897. That he knew said Kopecky
during his lifetime, and knows that the said John Kopecky has no heirs living in
the United States, or who are citizens of the United States, or who have declared
their intentions to become a citizen of the United States; and this the said contestant is ready to prove at such time and place as may be named by the register
and receiver, and asks for a hearing in said case, and be allowed to prove said alle'gations and that said homestead entry No. 21,858may be declared canceled and forfeited to the United States, he, the contestant, paying the expenses of such hearing.

The contestantalso filed an affidavit stating: "That he is well and
personally acquainted with Johii lopecky, deceased,"- who made the
entry in question;
that said John Kopecky frequently conversed with afflant in regard to his past history and frequently told aflaut that he had no relatives whatever in the United
States; that he was a native of Bohemia in Europe, and came from that country to
the United States about four years ago, and that he had a mother living in Bohemia
whose name and address afflant cannot recall. That affiant has made inquiry amongst
the neighbors and friends of said deceased who would be most likely to be acquainted
with his past history, viz: Richard Cooley, John Anderson and Fred Smith, all of
Richland county, North Dakota, and all of whom were intimately acquainted with
said deceased, and persons who would be most likely to know of the past history of
said deceased, and of his relations or heirs if he had any, but affiant was unable to
learn or hear of any heirs or kin of said deceased except said mother aforesaid. That
by reason of the foregoing facts, personal service cannot be made upon any one claiming to be the heirs of said deceased. And affiant therefore prays that service be made
by publication and posting according to the usual course of process in the Land
Department.

Upon this showing the register ordered that notice of the contest be
published

once a week for four consecutive weeks in a newspaper

published in the county in which the tract involved is situated.
notice was publislhed i the newspaper designated

Said

for five consecutive
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weeks; a copy of it was posted in the local officeand remained posted
during the period of publication; a copy of the notice was posted on
the land involved; and it appears, from an affidavit of counsel for contestant, that on February 28, 1898, he mailed a copy of the notice by

registered letter to Frantisek Kopecky, Okres, Bohemia, Europe, she
being the only known heir of the said John Kopecky, and Okres being
her last known address. The notice fixed the 20th day of April, 1898,
as the time for the hearing, at which time the contestant appeared and
upon his motion the case was continued to the 28th day of May, 1898,
and the testimony was directed to be taken before a notary public in
the vicinity of the land on May 21, 1898, at which time the contestant
appeared and submitted his evidence. There was no appearance by or
for the heirs of the entryman.
From the evidence the local officers found that the land embraced in
Kopecky's entry
has not been cultivated since the death of the entryman. From the testimony submitted we are of the opinion that the entryman has no heirs residing in the United
States.

The record was transmitted to your office, and January 7, 1899,the
case was considered. It was found that the testimony shows
that Kopecky died intestate in August or September, 1897; that he never had any
relatives living in the United States; that Kopeoky was a native of Bohemia,
Europe; that his only relatives resided in Bohemia, and he had lived in the United
States about four years prior to his death; that he had about thirty acres of the
homestead under cultivation at the time of his death; and that there has been no
cultivation of the land by any person since Kopeeky died.

Your officefurther held that the service of the notice of contest was
not complete; -that such notice should have been sent " to the heirs of
John Kopecky, deceased, at his last known post officeaddress." And
thereupon the decision of the local officers-wasset aside and the case
was remanded, with directions to notify Carpenter that he would be
allowed thirty days within which to have new contest notices issued;
failing in this, his contest was to be dismissed by the local officers.
Carpenter filed a motion for review of your office decision, and March

11, 1899,it was denied, and he appeals.
The sole question presented for determination is, whether it was
necessary that a copy of the contest affidavit should have been sent to
the heirs of the deceased entryman at his last known post officeaddress,
in order to authorize the local officers to decide the case.
It is well settled that in order to gain jurisdiction of the parties where
notice is served by publication, it is necessary to followthe requirements
of the Rules of Practice.

(See Popp v. Doty, 24 L. D., 350.)

Rules 1 and 14 of the Rules of Practice, as they stood at the time
this contest was initiated, provided as follows:
Rule 11. Notice may be given by publication alone only when it is shown by affidavit of the contestant, and by such other evidence as the register and receiver may
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require, that due diligence has been used and that personal service can not be made.
The party will berequired to statewhat effort has been made to get personal service.
Rule 14. Where notice is given by publication, a copy of the notice shall be mailedby registered letter to the last known address of each person to be notified thirty
days before date of hearing, and a like copy shall be posted in the register's office
during the period of publication, and also in a conspicuous place on the land, for at
least two weeks prior to the day set for hearing.
-

(See Revised Edition of the Rules of Practice, approved December
23, 1896, pp. 10 and 11.)

There is no doubt but what the showing made in the affidavit for publication of notice was sufficient; the contest was against the heirs of
the entryman and they were the persons to be notified; the address, of
only one of them was known,to the contestant, and a copy of the notice
of contest was mailed by registered letter to her address thirty days
before the date of hearing, and a like copy was posted in the register's
office, also upon the land, as required by Rule 14,supra. Said rule did
not, in terms nor by implication, in a case like this, require that a copy
of the notice of contestshould be sent to the last known address of the
deceased entryman; it only required notice to be mailed by registered
letter to the last known address of " each person to be notified," and in
case the address of some or all of the persons to be served was unknown,
then the publication in the newspaper, posting in the local office andupon the land, were all that was necessary to complete and perfect the
service as to all such persons.
It follows that your office erred in the decision appealed from in
requiring the contestant to have new contest notices issued, and said
decision is accordingly reversed.
Rules 11 and 14 of the Rules of Practice were amended May 26, 1898,

to take effect on,the first day of July, 1898,and be applied to all cases
initiated after that date..

See 26 L. ID., 710.

ALASKIANLANDS-RIGHT OF WAY--ACT OF MAY 14, 189S.

NOMETRANSPORTATION COMPANY.
The phrase " line of mean high tide" used in an application for a right of way fora
tramroad in Alaska, under section 6, act of May 14, 1898, must be regarded by
the Department, in its action on such application, as meaning that part of the
shore of the sea to which the waves ordinarily reach when the tide is at its
highest.
An application for a right of way for a tramroad, under said section, should not be
granted, if the construction of said road would operate to destroy or seriously
impair the water front privileges reserved to the public by other provisions of
said act.
The right to levy and collect freight and passenger charges by a company operating
a tramway, under the terms of said act, is subject to the supervision of the Secretary of the Interior.

Assistant Attorney- General Van Devanter to the Secretary of the Interior, January 30, 1900.
(A. B. P.)
By your reference of January 12, 1900, I am in receipt of a commu-

nication, with accompanying papers, addressed to you by the Commis-
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sioner of the General Land Office, under date of January 11, 1900, sub-

mittiing for departmental action the application of the Nome Transportation Company for the issuance of a permit, by instrument in writing,
for a right of way over the public domain of the United States in the
District of Alaska, not to exceed forty feet in width, ad ground for
station and other necessary purposes, for the construction of a tramway,
along the northern

shore of Norton Sound, from a point at or near

Safety Harbor to the east bank of Snake River, a istance of about
twenty-two miles, and the privilege of taking all necessary material
from the public domain in said District for the construction of said
tramway, together with the right, subject to the supervision of and at
-rates to be approved by the Secretary of the Interior, to levy and collect
toll or freight and passenger charges, on passengers, animals, freight,
or vehicles passing over said tramway for the period of five years, and
also for the purchase of terminal grounds at the eastern terminus of
the proposed tramway, according to the provisions of section six of the
act of May 14, 1898 (30 Stat., 409), and in accordance with the prelimi-

nary survey and plat of the proposed route of said tramway submitted
with said application.
Your reference calls for. an opinion as to whether the Secretary

of

the Interior has the legal right to grant the permit applied for, and
whether, in view of contemplated and probable legislation by the
present Congress, it is expedient to take any action on said apllication%
at this time.
Section six of the act referred to provides, among other things, as
follows:
That the Secretary of the Interior is hereby authorized to issue a permit, by
instrument in writing, in conformity with and subject to the restrictions herein
contained, unto anyresponsibleperson, company, or corporation, for a right of way
over the public domain in said District, not to exceed one hundred feet in width,
and ground for station and other necessary purposes, not to exceed five acres for
each station for each five miles of road, to construct wagon roads and wire rope,
aerial, or other tramways, and the privilege of taking all necessary material from
the public domain in said District for the construction of said wagon roads or tramways, together with the right, subject to supervision and at rates to be approved by
said Secretary, to levy and collect toll or freight and passenger charges on passengers, animals, freight, or vehicles passing over the same for a period not exceeding
twenty years, and said Secretary is also authorized to sell to the owner or owners of
any such wagon road or tramway, upon the completion thereof, not to exceed
twenty acres of public land at each terminus at one dollar and twenty-five cents per
acre, such lauds when located at or near tide water not to extend more than forty
rods in width along the shore line and the title thereto to be upon such expressed
conditions as in-his judgment may be necessary to protect the public interest, and
all minerals, including coal, in such right of way or station grounds shall be
reserved to the United States: Proridcd, That such lands may be located concurrently with the line of such road or tramway, and the plat of preliinmarc- survey
and the map of definite location shall be filed as in the case of railroails ind sulcct
to the same conditions and limitations: Providedfarther, That such ri hts of w:iy
and privileges shall only be enjoyed by or granted to citizens of ihe lited States
.or companies or corporations organized under the laws of a State or li rilory;
nid
such rights and privileges shall be held subject to the right of Congoressto alter,
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amend, repeal, orgrant equal rights to others on contiguous or parallel routes.
And no right to construct a wagon road on which toll may be collected shall be
granted unless it shall first be made to appear to the satisfaction of the Secretary of
the Interior that the public convenience requires the construction of such proposed
road, and that the expense of making the same available and convenient for public
travel will not be less on an average than five hundred dollars per mile: Provided,
That if the proposed line of road in any case shall be located over any road or trail
in common use for public travel, the Secretary of the Interior shall decline to grant
such right of way if, in his opinion, the interests of the public would be injuriously
affected thereby.

The preliminary survey and plat submitted by the applicant company
shows that the line or route of the proposed tramway, throughout its
entire length, is located along the northern shore of Norton Sound
"parallel to and eighty feet from the line of mean high tide," and that
the right of way for which a permit is asked embraces twenty feet on
each side of the line of said survey. It would thus appear that the
southern line of the right of way, should the permit be issued as applied
for, would be situated at an uniform distance of sixty feet from the line
of mean high tide, along the northern shore of Norton Sound for the full
length of the proposed tramway.
The statute authorizes the issuance of a permit for a right of way
only "over the public domain." Tide lands are not a part of the
"public domain" within the meaning of that term as used in the statute (Shively v Bowlby, 152 U. S., 1-58; In re James W. Logan, 29 a.

D., 395). The term " line of mean high tide," as used in the application and accompanying survey and plat, may be of uncertain meaning.
It is not the term usually employed to denote the inner boundary of
tide lands. ";Lands under tide waters or "below high water mark
of tide waters," " lands flowed by the tide," and other expressions of
like import, are usually employed in defining what are tide lands
(Shively v. Bowlby, spra). If by the words, "line of meanhigh tide,"
is meant "high water mark," or "that part of the shore'of the sea to which
the waves ordinarily reach when the tide is at its highest," or the line
which is marked "by the periodical flow of the tide, excluding the
advance of waters above this mark by winds and storms and by
freshets or floods," or ,the line of ordinary high tide between the
springs and neaps," there is no uncertainty in the description or desi,nation of the lateral lines of the right of way applied for. I am of
opinion that the words named were employed as the equivalent of
the expressions quoted, but to avoid possible uncertainty in that
respect it 'should be stated in any permit granted for this right of way
that it is given upon the theory such words refer to that part of the
shore of the sea to which the waves ordinarily reach when the tide is
at its highest. If such words are otherwise employed in the application the proposed right of way may or may not embrace tide lands,
depending upon the meaning intended.
By the tenth section of said act of May 14, 1898,"a roadway sixty
feet in width parallel to the shore line, as near as may be practicable,"
2967-vOL 29 -29
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of the public lands abutting on navigable waters in the District of
Alaska is reserved for the use of the public as a highway." The
term " shore line,"'as used in said section, has been construed by the
Department to mean "high water line" (27 L. D., 248, 263-4). In
order, therefore, that this reservation of a highway for the benefit of
the public may not be interfered with, it is necessary that the right of
way in question should not, at any point, approach nearer the shore
than the distance of sixty feet from the high-water line thereof.
Again, by said act of May 14, 1898,in providing for the disposition
of the public lands in the District of Alaska under the homestead laws
(section one), and for the purchase of such lands by occupants thereof
for purpose of trade, manufacture, or other productive industry (seetion ten), Congress has specially provided that no entry shall be
allowed in either case -oflands extending more than eighty rods along
the shore of any navigable water; and, further, that there shall be
reserved to the United States a space of eighty rods in width between
all claims entered or sold under said act, of lands abutting on any
navigable stream, inlet, gulf, bay, or sea-shore. And the Secretary of
the Interior is authorized (section ten) to grant the use of such
reserved lands abutting on the water front, for landings and wharves,
with the provision that the public shall have access to and the proper
use of such landings and wharves at reasonable rates of toll, etc.
The evident object and purpose of these several provisions of sections one and ten of the act, were and are to hold the shore of navigable waters in said District, for the benefit of the public, by reserving a
public highway along the same, and by prohibiting the wholesale disposition of the public lands abutting thereon to private individuals or
corporations.
Looking, therefore, to the act as a whole, and construing section six
thereof in the light of the other provisions to which reference has been

made, I do not think it was intended by said section to authorize the
granting

of a permit for the right of way for a tramway so closely

hugging the shore of navigable water for so great a distance without
interruption,

as does the proposed route of the right of way for which

a permit is asked in this case. While reasonable effect must be given
to the terms of the section in question, at the same time it must be
construed with reference to, and as far as practicable in harmony with,
the other provisions of the act, so as not to prevent or seriously impair
the effectual operation of those provisions for the purposes intended.
The construction of a tramway along the route designated upon the
preliminary survey and plat accompanying the application in this case
would evidently tend to seriously impair, if not practically destroy, for

the full length of the proposed tramway, the shore or water front privileges and benefits reserved by the statute to the public.
The terminal grounds for which application is made by said company,
are described by metes and bounds and are represented by a survey and
plat thereof filed with the application. By reference to such survey and
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plat it will be seen that the tract applied for, as located and surveyed,
is in the form of a rectangular parallelogram nine chains in width and
twenty chains in length, situate at or near the narrowest part of the
spit, or point of land extending into the sea, on the western side of the
entrance to Safety Harbor, and reaches entirely across said spit or
point, from the "line of mean high tide" on the northern shore of Norton Sound to the " line of mean high tide " on the shore of Safety Harbor; thus completely cutting off about one hundred and twenty-eight
chains in length of the eastern portion of said spit or point, and considerably greater lengths of shore line or water front, on both the shores
of Norton Sound and Safety Harbor.
In view of the policy manifested in the statutory reservations for the
benefit of the public, as hereinbefore referred to, it is not believed that
the application for the terminal grounds should be approved in its
present shape. Certainly not without the express reservation of a
roadway sixty feet in width parallel to and along either the shore of
Norton Sound or that of Safety Harbor for the benefit of the public as a
highway.
The rates of toll or freight and passenger charges proposed by the
company are stated in its application. The act expressly provides
that the right to levy and collect toll or freight and passenger charges
shall be subject to the supervision of and at rates to be approved by
the Secretary of the Interior. The matter rests, therefore, in the sound
discretion of the Secretary, and there can be no doubt that he has the
power and authority to make all necessary investigation as to the reasonableness of the rates proposed, through such means as may seem
to him requisite and proper, to enable him to act intelligently in the
premises. I do not understand that any expression of opinion by me
respecting the reasonableness of the proposed rates is called for, and
if it were, I am without that knowledge or information which would
enable me to form an opinion in the premises.

Nor am I informed as

to the character of any contemplated or probable legislation by the
present Congress affecting rights of way in Alaska, and am, therefore,
unable to express any opinion as to the expediency of action upon said
company's application in that regard at this time.
Approved, January 30, 1900:
E. A. HITCHCOCK,

Secretary.

ALASKIANLANDS-RIGHT OF WAY-FOOT BRIDGE.

D. B. FITTEN.
Section 6, act of May 14, 1898,authorizes the issuance of a permit for a right of
way in Alaska only for the construction of wagon roads and tramways. A foot
bridge does not come within the ordinary or commonly accepted meaning of
either a wagon road or a tramway.
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Secretary Hitchcock to the 0ommissioner of the General Land Office,
(A. B. P.)
(W. V. D.)
January 30, 1900.-

I am in receipt of your report of January 12, 1900, in response to
departmental reference of January 6, 1900, in the matter of the applica-

tion of D. B. Fitten of Seattle, Washington, for a permit to construct
a wire foot bridge over Snake River at Nome City, in the District of
Alaska.
Mr. Fitten states that he and his partner (not named) have been
granted a franchise by the city council of Nome City, for the construc-

tion of awire foot bridge across Snake River, upon condition that the
approval of such franchise by the Secretary of the Interior be first
obtained.
Dr. Sheldon Jackson, United States agent for education in the District of Alaska, in his report of December 22,1899,filed with the papers,
speaks of Snake River as follows:
It is a small stream a few yards wide and unnavigable for any craft larger than
steam launches or row boats, and only for row boats a mile or two from the ocean.
At the mouth of the river there is a bad bar which changes after every heavy storm.
Occasionally light draught steamers have been able to cross the bar and anchor in
the mouth of the river, which is the only shelter in the neighborhood of Nome for
the vessels drawing less than eighteen inches or two feet of water. Ocean-going
vessels visiting Nome are compelled to anchor in the open roadstead, there being no
harbor.

In your report it is stated that your office
knows of no objection to the granting of the permit desired by Mr. Fitten, with the
restriction that the foot bridge shall be of such heighth above the waters of Snake
river as not to interfere with navigation by such boats as may be enabled to enter
the river, and, further, that no rights of miners or others claiming lands along the
river banks are infringed upon.

You thereupon recommend,
That the desired permit be granted, if the granting thereof is deemed to be within
the province of the Department, and that the same be made revocable whenever
deemed necessary or proper by the Secretary of the Interior, the bridge to be removed
at the expense of the owners in case of such revocation.

The only law of which the Department is aware, authorizing the
Secretary of the Interior to grant permits to individuals or corporations
for the operation of public highways or business enterprises in the
District of Alaska, is that found in section six of the act of May 14,
1898 (30 Stat., 409), which, among other things, provides:
That the Secretary of the Interior is hereby authorized to issue a permit, by instrument in writing, in conformity with and subject to the restrictions herein contained, unto any responsible person, company, or corporation, for a right of way overt
the public domain in said District, not to exceed one hundred feet in width, and
ground for station and other necessary purposes, not to exceed five acres for each
station for each five miles of road, to construct wagon roads and wire rope, aerial,
or other tramways, and the privilege of taking all necessary material from the public
domain in said District for the construction of said wagon roads or tramways,
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together with the right, subject to supervision and at rates4 to be approved by said
Secretary, to-levy and collect toll or freight and passenger charges on passengers,
animals, freight, or vehicles passing over the same for a period not exceeding twenty
years.

This statute authorizes the issuance of a permit for a right of way,
only for the construction of wagon roads and tramways in said District. A foot bridge does not come within the ordinary or commonly
accepted meaning of either a wagon road or a tramway. It is to be
observed also, that the permit authorized by the statute can embrace a
right of way only over the "public domain" in said District. If Snake
river is a navigable stream, which would seem to be the case from the

report of the agent for education hereinbefore referred to, its bed can
not be considered as a part of the "public domain" within the meaning
of that term as used in the statute.
The Department is, therefore, of the opinion that no authority exists
for the Secretary of the Interior to grant a permit of the character of
the one applied for. You will accordingly notify.Mr. Fitten, furnishing
him with a copy of this communication.

DESERT LAND ENTRY-UNSURVEYED LAND-ASSIGN1MENT.
-

,

SIMXEON

S. HOBSON.

In the case of a desert entry of unsurveyed land, where the entryman prior to survey, submits final proof, and then sells the land, sch sale must be regarded as
an assignment of the entry, proof of which should be furnished as required in
other cases of assignment.

Secretary Hitchcock to the Commissioner of the Generdl Land Office,
(W. V. D.)
January 30, 1900.
(A. S. T.)
On December 2, 1890, James B. Fetzer made desert land entry No.
15, for the SW. - of the NE. I of See. 27, T. 15 N., R. 13, E., Lewiston,

Montana, land district.
Final proof was regularly made on said entry by said Fetzer on June
21, 1892.

On October 2, 1898, Fetzer notified your office that he desired to
relinquish said entry, having, as he alleged, found that the land "will
not conf6rm to the survey in that it is entirely above, and contains a
large spring which was supposed to be above the claim."
On October 13, 1898, said entry was canceled and on October 19,

1898, Simeon S. Eobson filed his application for the reinstatement of
said entry, supported by his affidavit wherein he alleges that he has
been well acqnainted with said land for the last fifteen years; that it
is to all intents and purposes dry, arid land within the meaning of the
desert land laws of the Jnited States; that said Fetzer made final
proof on said entry on June 21, 1892,and on October 22, 1892, sold and
conveyed said land to him (said Hobson) for a valuable consideration,
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by his duly executedinstrument in writing, a duly certified copy of
which is filed as an exhibit to said affidavit; that said Fetzer has no
interest in said land and has had no such interest since said 22d day
of October, 1892; that said Fetzer is now an inmate of the Montana
State penitentiary, serving a sentence of perjury and for frauds against
the bounty laws of the State of Montana, and is one of the most dangerous men in the State; wherefore said Hobson asks that said relinquishment be rejected, said entry reinstated, and that he be substituted
as the real party in interest.
With said application Hobson files a copy of said conveyance duly
certified by a notary public of Fergus county, Montana, showing that

Fetzer conveyed the laud to Hobson for the consideration of $425,paid
in hand.
In transmitting said application to your office the local officers
reported that the allegations in said affidavit relative to the character
of Fetzer were known to them to be truel he being one of the worst
characters Montana has ever had to deal with, and that obson had
refused to sign a petition for Fetzer's pardon and that this relinquishment was an attempt on his part to "get even."
On November 25, 1898, your office rendered

a decision to the effect

that te transaction between Fetzer and Ilobson was in the nature of
an assignment of the entry by Fetzer to Hobson, Fetzer not having
title to the land, and, therefore, not being in a condition to convey the
same, and you directed that the local office require HoLbsonto furnish
an affidavit of assignment (form 4-074a), as prescribed by circular of
October 30, 1895, and sixty days were allowed in which to comply with

that requirement. Hobson appealed from said decision to this Depart
ment, where, on December 16, 1899, a decision was rendered affirming

said decision of your office. The case has now been recalled for further
consideration by this Department.
It has been repeatedly held by this Department that a relinquishment executed by an entryman who after final proof has assigned his
interest in the land to another, will not be accepted to the prejudice of
the rights of the assignee or transferee (Falconer v. Hunt et al., 6 L. D.,
512; Daniel B. McIntosh, 8 L. D., 641; Geo. T. Jones, 9 L. D., 97;
Patrick I. McDonald, 13 L. D., 37; Paul v. Wiseman, 21 L. D., 12).

But before a relinquishment of a desert-land entry can be so treated
because of a previous assignment by the entryman, proof of the assignment must be made as required by law and the regulations of the
Department.
It is insisted that your office erred in holding that the transaction
between Fetzer and Hobson was in the nature of an assignment of the
entry by Fetzer to lobson, and the fact is cited in support of this
contention, that Fetzer had made his final proof before executing the
deed to Hobson. The transaction, if it had any legal effect, was either
an assignment of the entry or a conveyance of the land; if the former,
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then it must be regularly proven in the prescribed manner; if the latter,
it is sufficiently proven by the deed.
If the entryman bad done all required by the law to be done by him
before the issuance of patent, then the transaction would be held to have
been a sale of the land and proof of an assignment would not be required,
but the ease does not appear to be in that attitude; at least one very
important thing remains to be done by the entryman or his assignee,
viz., to pay for the land and until this is done no patent can issue nor
can the land be sold.

An investigation discloses the fact that this land is still unsurveyed,
and therefore nothing further can be done toward completing the entry
till the land is surveyed.
By General Land Officecircular issued April 20, 1891,addressed to
registers

and receivers of United States land offices (12 L. D., 376),

the following instructions were given:
When final proof has been submitted on an entry upon nsurveyed land, if no
objections exist in your office, you will approve the same and forward it to this
office without collecting the purchase money, and without issuing the final papers.
When the land shall have been surveyed, you will require the party to make
proof in the form of an affidavit, corroborated, showing the legal subdivisions of his
claim.

When this has been done, you will correct your records to make them describe
the land by legal subdivisions, and, if the proof submitted to this office has been
found satisfactory, and if no objection exists in your office, you will issue final
papers upon payment-of the amounts due.

These instructions

were evidently being followed in thi's case, the

land being unsurveyed when the final proof was made, said proof was
forwarded to your office, and nothing further can be done toward completing the entry till it is surveyed, when, if the proof is found satisfactory, and payment is made as required by law, a patent may issue

for the land.
The entry, therefore, not being completed at th& time of the transaction between Fetzer and Hobson, said transaction was, at most, only
an assignment of the entry, and being such must be proven as required
by law.

Your said decision is therefore affirmed, and sixty days will be
allowed Hobson from notice of this decision within which to comply
with the requirements of your said decision, in default of which compliance said entry will remain canceled.
Said departmental decision of December 16, 1899, is hereby recalled
and this decision is substituted in lieu thereof.
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MIntNG CLAIM-ViNCOMPAHGRE UTE LANDS.

HwIGHI
MEEKS.
Lands containing gilsonite, asphaltum, elaterite, and like substances, situated in
the Uncompahgre Ute reservation, have been, since the date of the executive
order creating said reservation, and still are, excepted from the operation of the
mining laws.

Secretary itchcock to the Commissioner of the General Land Office,
(W. V. D.)
February 3, 1900.
(0. J. W.)

September 15, 1898, High Meeks applied to the United States
surveyor-general at Salt Lake City, Utah, for an official survey of a
mining claim known as the Dixie mine, sitnate in Uinta county, Utah,
-and admitted to be within the exterior limits of the Uncompahgre
Indian reservation, and to embrace a vein of gilsonite and asphaltutn.
This application was rejected by the surveyor-general of Utah, and
Meeks appealed to your office,where, November 17, 1898,the matter
was considered and te appeal dismissed.
From the action taken by your office MIeekshas appealed to the
Department.
I By the act of June 15, 1880 (21 Stat., 199-205), provision was made

for the ratification of the agreement submitted by the chiefs and headmen of the confederated bands of Ute Indians, authorizing the sale to
the United States of their reservation in the State of Colorado, and
stipulating for the removal of said bands of Indialls, among whom was
the band known as the Uncompahgre Utes, to certain other lands to
be set apart for them as prescribed in said agreement. Provision was
also made for the survey and allotment, in severalty, to said Indians
of the lands to which they agreed to remove, and for their protection
until such allotments were made.

The land in dispute is a part of the reservation established in pursuance of said act for the Uncompahgre Utes, in the Territory (now
State) of Utah, by the following executive order:
EYXECUTIvDMANSION, JauaMry5, 1882.
It is hereby ordered that the following tract of country in the Territory of Utah be,
and the same is hereby withheld from sale and set apart as a reservation for the
Unconipahgre Utes, viz.: Beginning at the southeast corner of township 6 south,
range 25 east, Salt Lake meridian, thence west to the southwest corner of township
6 south, range 24 east; thence north along the range line to the northwest corner of
said township 6 south, range 24 east; thence west along the-first standard parallel
south of the Salt Lake base line to a point where said standard parallel will, when
extended, intersect the eastern boundary of the Uintah Indian reservation, Paestablished by C. L. Dubois, U. S. deputy surveyor, under his contract, date'
1875; thence along said boundary southeasterly to the Green river; thence ctown
the west bank of Green river to the point where the southern boundary of said
Uitah reservation, as surveyed by Dubois, intersect said river; thence northwesterly within the southern boundary of said reservation to the point where the
line between ranges 16 and 17 east of the Salt Lake meridian will, when surveyed,
intersect said southern boundary; thence south between said ranges 16 and 17 east,
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Salt Lake meridian, to the third standard parallel south; thence east along the said
tbird standard parallel to the e: -ern boundary of Utah Territory; thence north along
said boundary to a point due east of the place of beginning; thence due west to
the place of beginning.
(Signed)

CaESTER

A. ARTHUR.

Allotments to the Uncompahgre Indians located on the reservation
in U7tah,not having been completed under said act of June 15, 1880,
Congress made further provision as to them, first, in the act of.August
15, 1894 (28 Stat., 286, 337), and later, in the act of June 7, 1897 (30
Stat., 62, 87).

The surveyor-general in reporting to your officethe reasons for declining to issue an order for the survey of Meeks's claim states that:
The decision of this officewas based upon the fact that inasmuch as the claim in
question was located upon land set aside by the government for reservation, said
land was not at the time of location subject to the public land laws and said location was therefore invalid, and the relocation although made after said reservation
was thrown open was upon land expressly reserved by said act of 1897as it was valuable for "gilsonite, etc.," consequently the relocation was also invalid. Said location and relocation beiu invalid could not be the basis for an order of survey from
this office.

Your office,in the decision appealed from, affirmed the action of the
surveyor-general.
Meeks denies the soundness of the propositions -stated and insists
that the executive order creating the Uncompahgre reservation is illegal, in so fat as it includes mineral lands within its limits, and that the
act of June 7, 1897, in so far as it undertakes to reserve lands contain-

ing asphaltum, gilsonite, or like substances, does not repeal the act of
August 15, 1894,which, it is contended, authorized the opening of the
lands in said reservation to disposition under the homestead and mineral laws.

He also alleges that he is a qualified citizen of the United States.
and that, August 20, 1888, he discovered and duly located a mineral
vein or deposit, bearing albertite and gilsonite, and called the same "The
Dixie Mine;" that after properly marking the boundaries, he recorded
his notice of location and commenced work on the claim, and expended

in its development over five hundred dollars; that he was prevented
from the further prosecution of development work by notice that the
claim was within the boundaries of the Uncompahgre Indian reservation, which fact he learned after the discovery and locationmaforesaid;
that after the passage of the acts of Congress of August 15, 1894,and
June 1897,to wit, April 2, 1898, he again located the same ground,
.?d 0::his
location notice that he reserved all rights acquired by
virtue of his original discovery and location.
The purpose of the Aetof August 15, 1894, supra, was to provide for
carrying to completion the treaty obligations of the United States with
the confederated bands of Ute Indians in Colorado,in pursuance of the
-'

act of June 15, 1880.
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Section 20 of said act of August 15, 1894, provides for the appoint-

ment of three commissioners to allot agricultural lands in severalty to
said Uncompahgre Ute Indians within their said reservation, and to
report to the Secretary of the Interior what portions of said reservation
are unsuited, or will not be required for allotments, which portions so
reported were by proclamation to be restored to the public domain.
Section 21 of said act provides, inter alia:
That the
allotments
homestead
be entitled
containing

remainder of the lands on saidreservation shall upon the approval of the
by the Secretary of the Interior be immediately open to entry under the
and mineral laws f the United States: Provided,That no person shall
to locate more than two clains, neither to exceed ten acres, on any lands
asphaltum, gilsonite or like substances.

It is to be observed that said act recognizes not only the existence of

the Uncompahgre reservation, but leaves it intact until the purpose for
which it was made has been accomplished, to wit, until the Uncom-

pahgre Ute Indians have been provided with allotted homes and the
allotments have been approved by the Secretary of the Interior.
After the happening of this contingency, the remainder of the lands
were to be opened to entry under the homestead and mineral laws,
which was equivalent to saying that until such contingency did happen,
neither the homestead nor mineral laws of the United States should
be operative within the boundaries of said reservation. The contemplated contingency had not happened np to June 7,1897,and the reservation remained intact, with the homestead and mineral laws inoperative
therein, so that up to that time no mineral right to land inside said
reservation could have accrued under the act of August 15, 1894,for
that act had not yet gone into effect as to mineral lands.
The act of June 7, 1897,again recognized the validity of the aforesaid reservation, and the fact that contemplated allotments had not up
to that time been completed, but fixed upon a day upon-which said
reservation should cease, as will appear from the followingprovisions:
The Secretary of the Interior is hereby directed to allot agricultural lauds in
severalty to the Uncomapahgre Ute Indians, now located pon or belonging to the
Uncompahgre Indian reservation, in the State of Utah, said allotments to be upon
the Uncompahgro and Uintah reservations or elsewhere in said State. And all the
lands of said Uncompahgre reservation ot theretofore allotted in severalty to said
Uncompahgre Utes shall, on the first day of April, eighteen hundred and ninetyeight, be open for location and entry under all the land laws of the United States;
excepting, however, therefrom all lands containing gilsonite, asphalt, elaterite, or
other like substances. Ad the title to all of the. said lands containing gilsonite,
asphaltum, elaterite, or other like substances, is reserved to the United States.

Looking to the previous legislation relating to said reservation, and
construing the same together with the reserving clause of the act of
June 7, 1897,it is manifest that lands containing gilsonite, asphaltum,
elaterite, or other like substances, situate in said Uncompahgre Ute
Indian reservation, have been since the date of the executive order
creating the same, and still are, excepted from the operation of the
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mineral laws. It is alleged that said reserving clause of the'act of 1897
is inconsistent with certain provisions of the act of 1894.
The discussion as to whether or not the act of 1897repealed the act
of 1894is deemed imateria], and does not aid in ascertaining the meaning and purpose of the reservation in question. No formal repeal of
the act of 1894 was necessary to enable Congress to reserve lands containing gilsonite, asphaltum, elaterite, or other like substances, because
said act had never become operative upon these excepted lands.
The two acts are in pari materia, so far as tey relate to a future
disposition of the lands containing gilsonite, asphaltum, elaterite, or
other like substances, and in determining what disposition Congress
intended to be made of this class of lands, the two acts are to be construfed together, under which rule the latest expression on the subject
would be controlling.

The latest legislative declaration on the subject closes thus:
And the title to all of said lands containing gilsonite, asphaltum, elaterite, or
other like substances, is reserved to the United States.

This language is so clear, direct, and unambiguous, as to require no
legal skill to interpret it. Congress had the power to reserve this class
of lands from sale, and it is clear that it did so reserve them.
Counsel for Meeks lays great stress in his argument pon the fact
that, under the treaty stipulations of 1880, said Idians were only
entitled to allotments in severalty in agricultural lands within their
reservation in the Territory of Utah, and deduces therefrom the conclusion that the President had no power to include lands in the reservation which could not be allotted to them, and therefore the executive
order creating said reservation, so far as it embraced mineral lands,
was void. It remains, therefore, to inquire into the validity of said
order.
The contention that the President had no authority to make the
reservation i question is believed to be without support and contrary
to the practice which has obtained ever since the establishment of the
land department. It cannot be questioned that the purpose for which
the reservation was created was a public one.

The power of the Pres-

ident to reserve public lands for a public purpose is recognized by 'the
supreme court in the case of Wolcott v. l)es Moines Company
(5 Wall., 681, 688), and again i

the case of Grisar

v. McDowell

(6 Wall., 363, 381). In the latter case the supreme court, in reference
to the power of the President to reserve public land from sale for public purposes by executive order, said:
From an early period in the history of the government it has been the practice of
the President to order, from time to time, as the exigencies of the public service
required, parcels of land belonging to the United States to be reserved from sale
and set apart for public uses.

This power is so generally recognized that the citation of further
authorities is deemed unnecessary to support the conclusion herein
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reached, that the President had the power to make the order of January 5, 1882, creating the Uncompalgre Indian reservation, including
the land in dispute. That the land was so included is admitted, and
this was its status when Meeks claims to have made his first discovery
and location in 1888. The status qo continued until the act of June 7,
1897,by virtue of which this land is still in reservation. It. follows
that there has been no time at which, since the date of said order,
Meeks could acquire any right to the land by discovery, location, or
otherwise, and it is accordingly held that he has acquired none.
This being true, it is needless to consider further the specifications
of error set forth in the appeal.
The application for a patent survey of the claim was properly denied,
and your office decision is accordingly affirmed.

MINING CLAIM-PROTEST-ADVERSE

CLAIM.

KINNEY V. VON BOKERN ET AL.
A protest filed as the basis of adverse proceedings is sufficient, if it clearly and
definitely notifies te mineral applicant of the nature, boundaries, and extent of
the alleged adverse right.

Secretary Hitchcock to the om'nissionler of te. General Land Office,
(C. J. W.)
(W. V. D.)
February 3, 1900.
March 18, 1898, William Von Bokern and John J. MeKinery filed
application for patent No. 424, for the Lulu B. lode mining claim, sur-

vey No. 12,426 Ward mining district, Denver, Colorado. Notice of
said application was duly published for sixty days, commencing March
25, 1898.

During the period of publication, Charles Kinney, for himself and
mfledan adverse claim for a part of the ground embraced
in said application.
June 15, 1898, the mineral applicants moved to dismiss said adverse
clain, alleging the same to be defective-for the reason, among others,
that the survey and plat thereof were not made by a United States
deputy mineral surveyor.
July 18, 1898,the adverse claimants filed a properly authenticated
certificate, showing that they had duly commenced suit on said adverse
co-claimants,

claim, June 18, 1898, in the district court of Boulder county, Colorado.
September 2, 1898, the local officers declined to sustain the motion to

dismiss the adverse claim, upon the ground that the institution of suit
upon said adverse claim in the district court, within the prescribed
time, estopped them from taking further action pending the proceedings in said court.
-The mineral applicants appealed from said action, and, December
13, 1898, your office affirmed the same. Appellants moved for review,

but the motion was denled, June 3, 1899.
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The mineral applicants have appealed to the Department. They
adhere to their original contention that the plat submitted by the
adverse claimants is fatally defective, because the survey was not
made by a United States deputy mineral surveyor.
The appeal presents no question of law which has not been in substance passed upon by the department in former cases.
In the case of McFadden et al. v. Mountain View Mining and Milling
Co. (27 L. D., 358), on review, most of the material questions presented

by the appeal now under consideration were passed upon adversely to
the contentions of the present appellants.
In that case the department, following the rule laid down in the case
of Anchor et al. v. Howe et al. (50 FId. Rep., 366), held, in substance,

that the departmental regulation requiring that the plat showing the
boundaries of the conflicting premises " must be made from an actual
survey by a deputy United States surveyor," is not an indispensable
requirement, if the protest filed as the basis of the adverse proceedings
clearly and definitely notifies the mineral applicant of the nature,
boundaries and extent of the alleged adverse right, as required by section 2326 of the Revised Statutes.
The cases cited are. conclusive, ot only as to the insufficiency of the
objection made to the survey under consideration, which appears to
have been made by a professional surveyor (although not a United
States deputy surveyor), but as to the insufficiency of the other objections set up in the appeal.
Since the decision in the case of McFadden et al. v. Mountain View

Mining and Milling Co., supra, the departmental rules and regulations
on the subject have been changed to correspond therewith (28 L. D.,
579, 608).

The protest and accompanying papers filed therewith show clearly
the nature, boundaries and extent of the adverse claim, and substantially comply with the requirements of the law.
Your office decision is accordingly affirmed.

INIG

CLAIrM-LACI:ES IN PROSECUTION OF CLAIM.
REINS v. MONTANA COPPER Co. ET AL.

Delay in perfecting a right to a mineral patent under a judgment obtained in opposition to the application of another, as well as delay in perfecting such right
under one's own application, may amount to lashes such as will entail a loss of
the right acquired by the prior proceedings.

Secretary Hitchcock to the Commissioner of the General Landt Office,

(W. V. D.)..

February 5, 1900.

(E. B., Jr.)

It appears from the record in this case that on May 24,1879, Charles
T. Meader located the W- of the NE4 of the SWI of Sec. 8 T. 3N., R.
7 W., Helena, Montana, land district, as a placer claim, and that on May

462

DECISIONS RELATING TO THE PUBLIC LANDS.

26, 1879, George F. Marsh likewise located the WA of the SE- of the
SWA- of said section.

On November 19, 1880, the Montana Copper

Company, having in the meantime succeeded to the ownership of the
two claims, filed its application for patent thereto and gave notice
thereof by posting and publication, commencing November 23, 1880.
No adverse claim was filed during the period of publication.
March 9, 1881,Henry C. Dahl located the Betsey Dahl lode mining
claim, which crossed the northern part of the placer claim located by
Marsh, the area in conflict being 7.87 acres, and on March 16, 1882,

filed an application for patent to the lode claim, including the said area
in conflict. MYlay
24, 1882, during the period of publication of notice of

Dahl's application, the placer applicants filed an adverse claim against
the same and commenced suit in support thereof in the proper local
court. Judgment therein was rendered April 1 88, in favor of the
plaintiff, the said company, and the same was affirmed, on successive

appeals, by the supreme court of Montana, January 9, 1886,(6 Montana,
131), and by the supreme court of the United States, November 25,
1889 (132 U. S., 261).

April 13, 1893, John P. Reins located under the name of the Combination lode claim the identical ground theretofore covered by the Betsey
Dahl lode claim, and on February 16, 1897,filed a protest against the
placer application, wherein, after alleging his location of the Combination lode claim, that the location had ever since been maintained by
due compliance with law, and that the same was in conflict with the
placer location of Marsh, he further alleges that the said placer application has been from the beginning "'insuffcient, illegal and void for
the following reasons, to wit:
That no-discovery of a valuable mineral deposit was ever made by the said
Montana Copper Co., or its predecessors in interest upon the ground sought to be
acquired by said mineral application.
2.

That the said alleged location by George F. Marsh was void:
(1) In that at the time it was made there was no such legal subdivision as the
southeast

of the southwest

T of section 8, T. 3 N.. R. 7 W.

(2) That the said alleged location notice did not show that any discovery of valuable mineral deposits had been made upon the ground sought to be located.
(3) That the said notice did not show that the alleged location was marked upon
the ground so that its boundaries could be readily traced.
(4) That said location notice was not verified as required by law.
3.

That prior to said alleged mineral application five hundred dollars worth of labor
and improvements had not been expended or made upon the premises sought to be
patented by the said Montana Copper Co. or by its grantors, or by any one in their
behalf, for developing or working the said premises as a placer mining claim, and
said Montana Copper Co. has not, nor has any person or persons in their behalf,
brought water upon the said premises, or done any other act, or acts or improvements whatever toward developing or working the said premises as a placer mining
claim.
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That the pretended published notice of alleged mineral application was and is
insufficient and void(1) In that it did not state where the record of the claim could be found.
(2) That the description of said premises in said published notice did not conform
to the description contained in the above described alleged location notice recorded
by said George F. Marsh.
(3) That said published notice does not mention all of the adjoining claims.
(4) That neither at the time when said alleged notice of application for patent
was published, nor at any other time or at all, was there any such subdivision of the
public lands of the United States as the west of lot 6, in section 8, T. 3 N., R. 7 W.
as described in said published notice.
D.

That neither the.said Montana Copper Company nor any person or persons in its
behalf has represented or performed the annual labor required by law upon the said
alleged placer claim during either of the years ending December 31, 1892, December
31, 1893, Deeember 31, 1894, December 31, 1895, or December 31, 1896, notwithstand-

ing the fact that mineral entry of the said claim has never been made.
6.

That the proceedings of the said applicant to obtain a patent have been fraudulent
from the beginning.
7.

That the ground sought to be obtained by said mineral application is not in fact
placer mining ground.

A hearing in the premises having been thereupon had commencing
April 9, and ending May 3 1897, at which appeared the said Reins, the
Boston and Montana Consolidated Copper and Silver Mining Company,
claiming as successor in interest to the Montana Copper Company,
and the Oregon Short Line Railroad Company claiming a right of way
as grantee of the last mentioned company, the local office, upon con-

sideration of the testimony adduced thereat, found in its decision of
April 22, 1898,that no discovery of mineral had been made upon the
placer claim located by Marsh; that $500 had not been expended in the
development of the said placer claims by the Montana Copper Company, its predecessors and successors in interest; that the annual'
expenditure had not been done thereon for any year since the locations
thereof; and that the land embraced in the application was not mining
land and had no value for mining purposes. The local office therefore
recommended that the placer application be rejected.
Upon appeal by the Boston and Montana Consolidated Copper and
Silver Mining Company your office,by its decision dated August 11,
1898, sustained the decision of the local office to the extent of finding
that no placer mineral deposit has ever been- discovered by anyone
within the limits of the said placer claims, that "the placer claimant
its grantors or grantees" have failed ever since the placer claims were
located to perform the annual assessment work, and have also failed to
expend thereon five hundred dollars in labor and improvements as
required by law; and accordingly rejected the placer application for
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patent. The last-named company has appealed from your officedecision
assigning numerous errors of fact and of law.
The facts in the case relative to the placer application for patent
bring it clearly within the rule announced in the case of Cain et al. v.
Addenda Mining Co., on review (29 L. D., 62), and approved and fol
lowed in the nore recent cases of P. Wolenberg et al. (id., 302), and
William Barklage et al. v. Jay E. Russell (id., 401),that failure to prose-

cute an application for patent to completion within a reasonable time
after the expiration of the period of publication or the termination of
adverse proceedings in the courts constitutes a waiver of all rights
obtained by the earlier proceedings upon the application. This rule
is equally applicable to the failure of the placer claimant to take and
complete, within a reasonable time, the proceedings necessary to obtain
a patent in pursuance of the judgment rendered in the adverse proceedings against the application for patent to the Betsy Dahl lode
claim. That judgment could give the placer claimant no greater or
higher right to a patent than was obtained by the earlier but uperfected proceedings upon its own application for patent. More than
sixteen years elapsed between the completion of the publication upon
the placer application and the filing of Reins's protest, and more than
seven years between the close of the said adverse proceedings and the
filing of such protest. (Whether the placer claimant bases its right to a
patent upon the proceedings had upon its own application or upon
the judgment obtained in the proceedings adverse to the lode application, there has been such an absence of diligence in. perfecting its
right to patent that it must be held to have waived and lost all right
to a patent acquired under its own application or under said adverse
proceedings. That judgment is of no avail against subsequent laches.
It is not such a judgment, but the making of a mineral entry, that
relieves an applicant for patent from the obligation to perform annual
expenditure.
ence the judgment in its favor afforded the placer
claimant

no immunity from a subsequent relocation of the claim and

consequent loss of the right of possession if it failed to make thereon
the req~uisiteannual expenditure and did not resume work before such
relocation. This being so, delay in perfecting a righ'to patent under a
jac Qg
men obtained in opposition to the application of another, asiwell
as delay in perfecting such right under one's own- application, may
amount to laches such as will entail a loss of the right acquired by the
prior proceedings.)
It appears that on June 8, 1884, and while the papers in the matter
of the placer application were on file in your office,the placer claimant
filed in the local office a certified copy of the judgment of the local

court in said suit, tendered a draft for sixty dollars in payment for
23.18acres of the land embraced in the application for a placer patent,
including the conflict with the lode claim, and asked to be allowed to
make entry thereof. By letter of June 19, 1884, the register, calling
attention to the fact that the record pertaining to his application had.
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been transmitted to your office, reported the tender of payment and
forwarded the certified copy of the judgment and certain other papers
filed at that time. It does not appear that the said draft was accepted
by the local officers or forwarded to your office,or that any action was
ever taken by your officeupon the above request to be allowed to make
entry.
It is contended by the appellant that the right of the placer claimant
to patent became complete upon such tender or, by reason thereof,
upon the rendition of the said judgment or the supreme court of the
United States, and that it is to be regarded in the consideration of its
claim for patent as having made entry on the date of such tender or
such judgment.
The contention can not be sustained. The adverse proceedings
against the application for a patent for the lode claim had not been
settled or decided at the date of that tender and request, but were then
pending before the supreme court of Montana, and hence, as to the
ground in conflict, the stay of proceedings commanded by section 2326
of the Revised Statutes had not terminated. When those proceedings terminated, no renewal of such tender or request was made.
The ladies shown in this case are fatal, and for the reasons here
given the action of your office in dismissing the application of the
placer claimant is affirmed.
It is unnecessary, in view of the foregoing, to consider the protest of
Reins or any question raised. in the appeal from the action of your
office respecting the same. With the rejection of the placer application for patent must fall all proceedings in the land department
against it.
What has just been said relative to. the protest of Reins applies also
to the so-calledprotest and adverse claim filed November 29, 1898,by
the. Meaderville lWining and Milling Company, as claimant of the Ella

lode, located June 8, 1897, and to the protests filed the 6th ultimo by
Edwin L. Mayo and James T. Finlan, and Louis Frank and Charles
B. Lowensen, alleging location December 13, and November 6, 1899,

respectively, of the Milred Mayo and the Cincinnati lode mining claims.

MINING CLAIMI-PROTEST AGAINST PLACER ENTRY.
MEADERVILLE MINING AND MILLING CO. v. RAUNHEIM ET AL.
A protest, on behalf of a lode claimant, against the issue of patent on a placer
entry, should not be entertained on questions involving the placer character of
the ground and the entryman's compliance with law, where the entry was regularly allowed on satisfactory proof, has been sustained in the courts, and it is
not asserted that the existence of any veins or lodes claimed by the protestants
-wasknown at the time of the placer application, and the location under which
the protestant claims was not made until many years after the allowance of the
entry.
2967-vOL
2930
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Secretary Hitchcock to the Commissioner of the General Land Office,
(E. B., Jr.)
February , 1900.
(W. V. D.)
-The Department has considered the appeal of the Meaderville Mining and Milling Compaiy from your office decisions of August 19, 1899,

and September 8,1899, dismissing the protest and supplemental protest,
respectively, filed by said. company on November 29, 1898, and August

28, 1899, against the issuance of patent for the placer mining claim
embraced in mineral entry No. 832, made May 23, 1882, by Saly Raunheim, and covering the E.J of lot 6, the E- of lot 9 and the Si of lot 8,

or the EJ of the Et of the SWI and the SJ of the SEI of the NW of
Sec. 8, T. 3A., R. 7 W., Helena, Montana, land district.

Te

said pro-

test and supplemental protest taken together allege, in substance:
(1) That no discovery of any valuable placer mineral deposit was ever
made upon said placer mining claim and that the same never contained
any valuable placer mineral deposit; (2) that when said mineral entry
was made ive hundred dollars in labor and improvements had not been
expended upon said placer mining claim by the entrynian or his grantors in developing or working the same as a placer mining claim; and

(3) that said company is the owner of the Ella Quartz lode mining
claim, which was located June 8, 1897, and embraces a part of the

ground included in said mineral entry.
Since said appeal was transmitted to this Department Louis Frank
and Charles B. Lowenson have also filed a similar protest against said
mineral entry, except that these protestants claim to be the owners of
the Ccinnati

lode claim, which was located November 6, 189, and

embraces a part of the ground included in said mineral entry. There
has likewise been filed the protest of Edwin L. Mayo and James T.

Finlen, which is practically the same as the last mentioned, excepting
that the protestants claim to be the owners of the Mildred Mayo lode
claim which was located

December 13, 1899, and conficts

with said

entry.
The two protests last named were not acted upon by your office but
were transmitted -to the Department for consideration in connection
with the appeal of the Meaderville Mining and Milling Company.
The land embraced in said mineral entry was located as a placer
mining claim February 22,1880, by Erastus A. Nichols, S. E. Nichols and

George F. Marsh, and the claim was subsequently conveyed to Saly
Raunheim who, on July 16, 1881, made application at the local land

office for a patent therefor. Notice of such application was duly given
and no adverse claim being filed during the time prescribed by law,

iRaunheim.made payment for the land and his application was passed
to entry by the local officers and patent certificate issued to him May
23, 1882. The land had been returned as mineral by the surveyor.
'general, and that officer had certified that six hundred and fifty dollars
bad been expended upon the claim in labor and improvements by the
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applicant and his grantors. Other proofs made before the entry and
supplemental proofs made thereafter, in January 1883,tended to show
an expenditure of more than ive hundred dollars in developing the
claim, and that it was valuable as placer mining ground and had no
special value for amiyother purpose. These proofs contained sufficient
evidence of the character of the land, of discovery of valuable placer
mineral deposits therein and of the required expenditure in the development of the claim to warrant passing the entry to patent. It is not
asserted that the existence of any of the veins or lodes claimed by protestants was known at the time of the application for a placer patent in
1881, and none of the protestants

claim under a lode location made

prior to 1897, when the land was embraced in a subsisting mineral
entry, which had been dulyshown upon the records of the local land
office for a period of fifteen years. This entry had also been sustained
by a local court, by the supreme court of Montana (6 Mont.. 167), and
by the supreme court of the United States (132 U. S., 260),against the
Betsy Dahl lode claim in a suit instituted

in 1882 and closed in 1889.

That the existence of this entry and the result of said litigation were
well known throughout the community in the vicinity of the claim
at the time When the lode locations under which rotestants claim
were made, is fully shown by the records of this Department. It also
appears that the right and title of aunheim, acquired by this entry,
has long since been eoiveyed to others. From this statement it is
manifest that the protestants are not entitled to equitable considera.ation, and considering the original and supplemental proofs submitted
by thegentryman, the litigation had respecting the entry, and the lapse
of so many years since the entry was made, the Department is of
opinion that the protestants should not now be permitted to call in
question the character of the land or the entryman's compliance with
the mining laws.

-

(Reins v. Raunheim, 28 L. D., 526.)

The decisions of your office dismissing the protest and supplemental
protest of the Meaderville Mining and Milling Company are affirmed,
and the protests of Louis Frank and Charles B. Lowenson and of
Edward L. Mayo and James T. Finlen are hereby dismissed.

MINING CLAIM-ADVERSE-NOTICE

Gnoss

OF APPLICATION.

ET AL V. HUGHES ET AL.

The statutory provisions limiting the time within which an adverse claim may be
filed are mandatory, and the Land Department is without authority to extend:
said period.
The notice of application required to be posted on a mining claim is an integral and
essential part of the notice of such application, which the statute requires to,
be contemporaneously posted for sixty days on the claim, and in the local land
office, and to be published in a newspaper. If any one of these three notices is
insufficient, they are all rendered valueless..
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Secretary Hitcheock to the Commrissioner of the General Land Office,
(W. V. D.)
February 5, 1900.
(E. B., Jr.)

Thomas Gross and Harry M. Lillie claimants of the Bonanza lode
mining claim, survey No. 12388, have appealed from the decision of
your office dated June 8, 1898,refusing to accept and file certain papers
offered as an adverse claim against the application of T. W. Hughes,
and others for patent to the Daisy Douglas lode mining claim, survey
No. 12016, Leadville, Colorado, land district.

It appears that the period of publication of notice of said application expired April 11, 1898; that on April: 15,-1898,.the said papers
were received by mail at the local office, and that the local office refused

to accept and file the same, and returned them to the Bonanza claimants, because not presented during the period of publication. Upon
appeal by the Bonanza claimants the action of the local office was
affirmed by your said office decision.
In an affidavit filed May 23, 1898, by one C. R. Fuller who, as attor-

ney in fact of the Bonanza claimants, prepared and made oath to the
papers offered as an adverse clain, it is stated that the same were on
April 9, 1898, deposited in the Guffey, Colorado, post office, in an

envelope addressed to the register of the, land office at Leadville, Colorado, and duly registered, and stamped for special delivery; that they
were received by the postmaster at Leadville April 10, 1898,as showhn
by the return registry receipt; that they were taken the same day to
the local land office for delivery but as the local office was closed the

package could not then be delivered and a notice that it was held at
the post offiee awaiting delivery was placed under the door of the local
office; and that on April 9, 1898,afflant also telegraphed the register
that he had mailed to him the package containing the papers intended
to be filed as an adverse claim.

The local officers report that they had no knowledge "except by telegraph," that said papers had been mailed to them, until April 15,1898,
when the same was delivered at their office byan Iemployeeof the Leadille post office, although- they had, in the meantime, called regularly
twice each day. at the post-office; and that their officewas closed April
10, 1898,because that day was Sunday.
The Bonanza claimants contend in their appeal to the Department
that under the circumstances alleged the papers received April 15,
1898, by the local office should be allowed to be filed as an adverse

claim as received within the period of publication.
There is no dispute as to the facts in this case. Assuming them
therefore, to be as stated in the said affidavit and the reportof the local
officers, the decision of your office must be affirmed.

April 11, 1898, the

last-day of publication upon the said application, was the last day upon
which an adverse claim against the same could be filed.

The Bonanza

claimants having waited until within two days of the lose of the period
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of publication, and then choosing to entrust the said papers to the
mails, took all the risk of delay and miscarriage incident to that means
of delivery, within that brief time, to the local land office. As a result
they were not delivered there until four days after that period had
expired. The presentation of the papers there on Sunday, a day on
which the office was lawfully closed availed nothing. The provisions
of section 2325.and 2326 of the levised Statutes limiting the time
within which an adverse claim may be filed to the close of the period
of publication are mandatory, the former section, indeed, providing
that if no such claim shall have been filed in the local office at the
expiration of that period, it shall be assumed that none exists. The
land department is without authority to extend that period to include a
single additional day. The telegram notifying the register that the
papers had been mailed did not in anyway affect the case. It imposed
no new duty upon the local officers, or either of them. It was in.
no sense an adverse claim under the statute, nor can it serve to
excuse the Bonanza claimants' failure to file such a claim within the
time limited by the law. Acceptance or filing of the said papers was
properly refused. The decision of your officeis accordingly affirmed.
Alay 23, 189i, the said papers and an additional affidavit by said
Fuller were filed in the local office as a protest against the said application for patent, and on August 26, 1898, a further affidavit of protest

by Fuller was filed there. The protest was forwarded by the local
officeto your officewithout action. It was not considered by your office,
but it was said in the decision appealed from that upon final determination of the matter therein passed upon the, papers filed as a protest
would be returned to the local office for appropriate action. In regular
procedure the said protest would first be considered by the local office,
but in view of the action already taken and to avoid unnecessary
delay it will now be considered here.

The said protest is defective in that it is uncorroborated. It contains
an allegation, however, which if proven would require new notice of the
said application byposting and publication. The allegation referred to
is that the notice of said application posted on the Daisy Douglas claim
was type written and was posted thereon at least sixty days before
publication of notice in a newspaper was commenced, and that by the.
tine such publication commenced the notice so posted
was completely obliterated and could not be read by anybody and that (therefore)
no notice was posted at the mine contemporaneous with the advertisement as
published in the newspaper.

The notice of application required to be posted on a mining claim is
an integral and essential part of the notice of such application, which
the statute, section 25 of the Revised Statutes, requires to be contemporaneously posted for sixty days on the claim, and in the local
land office,and to be published in a newspaper. If any one of these three notices is insufficient, they are all rendered valeless, Here the
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allegation made as to the notice posted on the claim, would, if true,
render all the notices valueless.

You will allow the Bonanza claimants sixty days from notice hereof
within which to file in your office evidence duly corroborative of the
said allegation. If they shall file such evidence within the time
allowed you will order a hearing to determine the facts relative to
such allegation; otherwise you will dismiss the protest.
The allegation of the protest that in eight numbers of the newspaper
in which the notice of said application was published a foot-note thereto

erroneously gave the year as 1897, instead of 1898, is not material.
The notice was actually published in the latter year. The error was
therefore apparent and could not have misled any one. Such footnote was, furthermore, no proper part of the notice. See Draper et al.
v. Wells et.al., 25 L. D., 550.
MINING CLAUIM-REINSTATEMENT

OF ENTRY-ADVERSE

RIGHTS.

GAFFNEY ET AL. V.TtIRNER ET AL.
A mineral entry regularly canceled should not be reinstated in the absence of posted
and published notice of the application therefor, in the same manner, and for
the same time, that notice of an original application for patent is required to be
given, and then only if it appears that: no adverse claim exists, or, if adverse
proceedings have been instituted that they terminated favorably to the applicant.
The ruling announced in Barklage et al, v. Rusell, 29 L. D., 401,as to the proper construction of section 2332 R. S., cited and followed.
A hearing should not be ordered on questions involving annual expenditure on
a mining claim, and the alleged relocation thereof by reason of failure to perform such expenditure.

Secretary itcheock to the Commissioner of the General Land Office,
(E. B., Jr.)
February 5, 1900.
(W. V. D.)
-

June 20, 1883,George B. Turrell, as trustee, by Jasper A. Viall his
attorney in fact, filed application for patent to the Alice Bell lode mining claim embraced in survey No. 1223, Helena, Mlontana, land district,

gave notice thereof by posting and publication, commencingJuly 11,
1883, and, on December 22,1883, was allowed to make entry of the
claim. November 12, 1885, certain evidence essential to the approval
of the entry was called for by your office. November 8, 1887, the

required evidence not having been furnished, your office, upon the
report of the local office that claimant had been duly notified of the
requirements, held the entry for cancellation, allowing claimant, however, sixty days from notice thereof within which to furnish the required
evidence.

Said Viall having been notified personally, and also by reg-

istered letter, of the action of November 8, 1887, and no response
thereto having been made, the entry was canceled by your office February S, 1888.
August 28, 1897,Davis C. Turner filed a petition for the reinstatement of the entry, therein alleging, among other things, that himself
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and the estate of one John Viall, deceased, of which he is the adiministrator, are the sole owners of the said claim and have been such since

October 28, 1885; that he is informed and believes that the local land
office gave notice to said Jasper A. Viall, who had previously been the
attorney in fact of said Turrell, trustee, of the requirements made in
your office letter of November 12, 1885,but that the trusteeship of
Turrell and the attorneyship in fact of said Jasper A. Viall had ceased
long prior to that date; that petitioner was not informed that any
additional evidence had been called for, nor that the entry had been canceled, until in June, 1897, but believed, prior to that time, that the
entry was intact and that patent had issued thereunder; and that
from the location of the claim in 1880,petitioner and the estate of John
Viall and their grantors have been in the open, exclusive and undisturbed possession of the said claim and have been continuously working and developing the same. Petitioner also tendered therewith the
additional evidence called for November 12, 1885, and prayed that the

said entry be reinstated and passed to patent. Upon consideration
of the said petition, and it appearing that the evidence filed therewith
answered the requirements theretofore made by your office, and that
no application for the land embraced in the said claim was pending,
your officeon October 22, 1897,reinstated the entry thereof.
February 19, 1898,there was received in your office a telegram from
one John Berkin stating that a protest against the issuing of patent
on said entry was then in course of preparation and requesting suspension of action until the protest should be received. February 23, 1898,
William B. Gaffney for himself, John Berkin and John Lundgren, filed
a protest against the issuance of a patent to the said lode claim, therein
alleging, among other things, that the claimants of the said Alice tell
lode claim had failed to perform thereon the necessary annual assessment work for the year 1896 and previous years; that the same therefore became and was, on March 23, 1897, vacant and unoccupied public

mineral land, and subject to location as such; and that on the last
mentioned date protestants entered upon and duly relocated the. same
as the Sunlight lode claim and have since been in the continual occu-

pation and possession thereof, have complied with the mining laws in
respect thereto, and now are the legal and rightful owners thereof.
Therewith was filed a duly certified copy of the notice of the location

of the Sunlight claim on the date alleged, which recites that the same
is "a relocation of Alice Bell quartz lode mining claim which was
unrepresented for the year 1896 and prior years."
Thereupon your office, on March 25, 1898, ordered a hearing "to
determine whether, as a fact, the Alice Bell claim was, on March 23,

1897,the date of the Sunlight location, subject to relocation as provided
by section 2324 U. S. B. S." A hearing was accordingly had commencing June 4, and ending July 5,1898, at which both parties appeared,
offered testimony and submitted argument. The decision of the local
office dated November 18, 1898,found for the protestants and recom-
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mended the cancellation of the entry. Upon appeal by the claimants
of the Alice Bell your office, on May 23, 1899, while affirming the find-

ings by the local office that those claimants did no work upon or for the
benefit of that claim during the year 1896 and had not resumed work
thereon prior to the relocation of the same as the Sunlight claim in
March, 1897,yet found and held that the Alice Bell claimants had been
in possession of their claim and had worked the same as required by
law, from the cancellation of the entry in 1888 up to and including the
year 1895,and that having thus held and worked the same for a period
longer than that prescribed by the statute of limitations for mining,
claims of the State of Montana, which period your officedecision found
to be five years, they had established in themselves a right to patent
thereto under section 2332of the Revised Statutes prior to the relocation of the sanmeas the Sunlight and notwithstanding such relocation,
andttherefore, in effect, dismissed the said protest and held the entry
intact. Appeals by both parties bring the case to the Department.
It appears that the Alice Bell lode claim was located July 7, 1880,by
George Spencer; that Spencer conveyed the claim August 2, 1880, to

Alice B. Viall and Davis C. Turner who,together with Jasper A. Viall,
husband of Alice B. Viall, in turn conveyed it, on February 8, 1882, to

said Turrell as trustee; that,:on December 7, 1881,said Turrell, claiming to act as trustee, appointed Jasper A. Viall his attorney in fact
"to make all such notices, l)roofs, publications, payments, surveys,
etc., as. may be necessary to obtain a patent for the Alice Bell lode
mining claim."
The trust deed of February 8, 1882, or a copy thereof, is not on file,

but from atffdavits-ofsaid Turrell, Davis, and Jasper A. Viall, it appears
that they and certain others were the beneficiaries thereunder, the purpose of the trust being to promote the development of the claim and
secure patent therefor. Affidavits stating that these persons were
beneficiaries under the deed of trust were filed June 20, 1883, with the

application for patent. In an affidavit by Turrell, filed on that date,
it is stated that the Alice Bell claim was conveyed to him in trust by
Alice B. and Jasper A. Viall and Davis C. Turner on September 1,
1880. It does not appear, however, that such a conveyance was ever

recorded. Although the power of attorney to Viall appears to have
been given long before Turrell is shown by the record evidence on file to

have had authority as trustee to make the same, yet, inasmuch as he
expressly affirmed and ratified the power of attorney after he became
trustee, and as it has all along been conceded by the claimants of the
Alice Bell and by protestants that Viall was duly appointed, his
alleged attorneyship in fact-will not now be questioned.
On its face the power to him was to continue until he should obtain
a patent for the Alice Bell claim. Before the land department he was

the duly authorized agent of the parties interested to do all things
necessary in their behalf in the procuring of a patent. The land depart-
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ment dealt with him alone in that behalf and the notice of the requirements of November 12,1885, and of the action of November 8,1887, were

properly-servedonhim. Thelanddepartmenthad nonoticeof achange
in the ownership of the claim or that the title thereto was in other than
Turrell, or that Viall's attorneyship in fact had terminated, between the
date of entry and August 27, 1897,when the said petition of Turner
was filed. Notice by the land department to Jasper A. Viall was, under
these circumstances, notice to all parties interested in the claim, and the
petitioner will not be heard to allege for himself or the estate of John
Viall, deceased, that they, or either of them, did not have notice of the
said requirements and action. The entry was therefore properly canceled under the rules and practice of the land department for failure to
furnish necessary evidence. This is conceded by counsel for the petitioner. The proceedings for patent were thereby brought to an end,
and all rights obtained by such proceedings were terminated. The
claimants of the Alice Bell were thereby relegated to their right of possession of the claim, the maintenance of which depended thereafter, the
same as if no entry of the claim had ever been made, upon compliance
with the mining laws governing such right.
.For more than nine years after the cancellation of the entry the right
of possession of the claim depended wholly upon compliance with those
laws. If, during that period, the owners of the claim failed to comply
therewith for any calendar year the claim became thereby subject to
relocation, unless they resumed work upon it thereafter and before
such relocation. Because of the possibility of such failure and a legal
relocation of the claim dtring the long period between the cancellation
of the entry and the decision of your office reinstating the same, no
reinstatement thereof should have been made or allowed in the manner
here shown-certainly not in the absence of posted and published
notice of the application therefor in the same manner and for the same
time that notice of an original aplication for patent is required to be
given, and then only if it appeared that no adverse claim existed, or,
in the event of the institution of adverse proceedings that the same
terminated, favorably to the petitioner. The decision of your office
reinstating the entry in the manner shown was therefore error and the
same must be vacated and annulled, unless, as held by your said office
decision of May 23, 1899, a right to patent to the Alice Bell claim is

established, notwithstanding, in the Alice Bell claimants, under section
2332 of the Revised Statutes, and regardless of the alleged relocation
thereof as the Sunlight claim by G-ffney and others during the period
that the entry remained canceled of record.
The meaning and intent of the said section 2332 were carefully considered in the recent case of Barklage et al. v. Russell (29 L. D., 401).
Speaking therein of that section the Department said:
The section wac not intended as enacted, nor as now found in the Revised Statutes,
to be a wholly separate and independent provision for the patenting of a mining

z
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claim. As carried forward into the Revised Statutes it relates to both lode and
iateria with the other sections of the Revision conplacer claims and being j.nVran
cerning such claims is to be construed together with them, and so as, if possible,
that they may all stand together, forming a harmonious-body of mining law. Section 2325points out with some detail the steps necessary to'secure patent, requiring,
among other things, an application under oath, notice thereof, proof of the expenditure of $500 upon the claim by the claimant or his grantors, and payment for the
land. None of these requirements is mentioned in section 2332, but it by no means
follows, upon the simple filing by a claimant of the proof indicated in the latter
section, without compliance with ay of te requirements of section 2325, that
patent must be issued to him. Properly construed with section 2325 and other sections of the Revised Statutes upon the same subject, it is believed that the main
purpose of section 2332 was to declare that evidence of the holding and working of
a mining claim for a period equal to the time prescribed by the local statute of limitations for mining claims shall be considered as sufficiently establishing te location of the claim and the applicant's Tight thereunder "in the absence of any
adverse claim." This section does not, in itself, prescribe any method for ascertaining whether an adverse claim exists. Adequate provision for bringing adverse
claims to the attention of the land department is found in the provisions of section
2325,which require notice of the application for patent to be posted and published,
and declare that if no such claim be filed in the local land office during the period
of publication it shall be assumed that none exists. Whatever else section 2232was
intended to dispense with in the proceedings for procuring a patent to a mining
claim, it was certainly not intended to dispense with the requirements of section
2325, whereby the existence of an adverse claim is made known to the land department, and due protection is accorded to adverse rights.

The views of the Department just qnuotedfrom that case are decisive
against the construction of section 2332and the application to the case
at bar which are given to it by your office decision of May 23, 1899.

The same reasons exist in the latter case as existed i the former for
declining to construe that section as dispensing with those requirements of section 2325, stated in the above decision, whereby the
existence of an adverse claim is made known to the land department
and due protection is accorded to adverse rights." Such a construction
of section 2332 as is proposed in your office decision would not give to

such adverse rights as are here alleged by Gaffney and others the
measure of protection which the mining laws contemplate they should
have.

It was not intended, however, that adverse claims to the possession of
mineral lands should be litigated in the land department. The determination of the right of possession to such lands, between adverse
claimants, however or whenever the adverse claim may be alleged to

have had its origin, is committed by the mining laws to the courts
alone. The land department has nothing to do with settling questions
as to the performance of annual expenditure upon mining claims, nor
of alleged relocation thereof by reason of failure to perform such
expenditure, arising under section 2324of the Revised Statutes (Cain
et al. v. Addenda Mining Co., on review, 29 L. D., 62; P. Wolen berg et al.,
Id., 302; and Barklage et al. v. Russell, Id., 401). The ordering of a
hearing by your office in this case for the, purpose hercinbefore stated
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between the Alice Bell and the Sunlight claimants was therefore error,
and no importance attaches thereto or to any of the proceedings thereunder in the consideration of the case.
Your office decision of October 22, 1897,reinstating the said entry is
hereby vacated and that of May 23, 1899,reversed, in accordance with
the views herein expressed.
The claimants of the Alice Bell will be at liberty to present a new
application for patent for said claim, in which event the claimants of
the Sunlight will have opportunity to assert their alleged adverse claim
and to have the controversy settled and decided by a court of competent jurisdiction, as contemplated by law.
PATENT-RIECONVEYAkNCE-MINERAL LANDS.

WALTER TYON.
For the purpose of enabling the United States, without resort to judicial proceedings, to convey ground by mineral patent, which by mistake has been included
in a homestead patent, a voluntary reconveyance of the land may be accepted
by the Departuent

Secretary Hitchcock to the Commissioner of he Genieral Land Office,
(W. V. D.)
February 6, 1900.
(C. J. W.)
December 15, 1897, Walter Tryon made mineral entry No. 493, sur-

vey 3463,for the Bullion Quartz Mine, at Stockton, California, situate
partly in the S.

of the NE.

of Sec. 10, T. 2 N., R. 13

., M. D. M.,

which had been embraced in patent issued to Frederick Costa, November 10, 1884, on his homestead final entry made April 20, 1884.

April .4, 1898,your officedirected the local officers to notify the mineral claimant that he would be allowed sixty days from notice in which
to show cause why his entry should not be canceled to the extent of
the conflict with said homestead entry.
August 1, 1898,the local officers transmitted to your officethe sworn
answer of said Walter Tryon, corroborated by the affidavits of a number of persons, including one made by Frederick Costa, the homestead
entryman, setting forth that at the time of final entry by Costa, and
long before that time, the ground embraced in Tryon's mineral- entry
was known and recognized as mineral land; that Costa knew it to be
mineral land, located and operated as such, and that before the submission of his final proof the said Costa, who, together with one Bruner,
owned and operated an adjoining mine on the same vein, joined with
Tryon and other mineral owners in employing a United States deputy
surveyor (one A. B. Beauvais, since deceased,) who went upon said
land and, under instructions of the surveyor-general of California, surveyed and segregated the mining lands from the agricultural lands
embraced in the homestead application of said Costa, and made official return of said segregation survey to the United States surveyor-
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general's office,at San Francisco, California, and made and filed in the
United States land office at Stockton, California, a segregation plat
and map of the mineral lands and mining claims contained within the
homestead application of said Costa. This survey was made with a
full understanding and agreement with Costa that his final proof on
his claim was not to include said mineral land so surveyed. Relying
upon this agreement and understanding, the mineral applicant was not
present when Costa afterwards submitted his final proof, and did not
learn of the mistake made until after patent had issued on the homestead entry.
It appears that Costa had but an imperfect knowledge of the English
language, and was ignorant of the methods of procedure in the land
office, and supposed that his final proof applied only to the parts of the
subdivisions of the lands applied for shown by the survey to be nonmineral, and that it was unintentional and the result of mistake upon
his part that his final proof embraced a portion of the mineral land of
Tryon's claim, and failed to exclude all the mineral land, as shown by
said segregation survey. Patent thereafter issued to Costa, including
a portion of Tryon's claim, which Costa did not claim or desire to
include in his entry. As soon as his attention was called to the mistake, he, by deed, promptly conveyed to the mineral claimant the land
so erroneously embraced in his final entry and patent, and the said
mineral claimant, Walter Tryon, tereupon conveyed the same by deed
to the United States, which deeds were both duly recorded in Calaveras
county, Calirornia, September 22,1897.
The affidavit of Costa filed with the sworn answer of Tryon is an

admission of every material matter set up in said answer.
On consideration of te record by your office, September , 1898,
together with your answer and affidavits accompanying it, your office
expressed-the opinion that it was error upon the part of the local officers
to receive and file the application for patent for the Bullion Quartz Mine, a portion
of the ground having beentheretofore entered by the homesteadolaimant, Costa.

You further held, in substance, that a deed executed for the purpose
of reinvesting the United States with title was not operative until the
same was accepted by the United States, and that this would not be
done unless it was shown that some interest existed demanding such
reinvestment of title in the United States. The followingstatement is
then made as the basis for declining to accept the deed:
No showing has been made that the ground in conflict with the patented homestead eutry was known to be mineral at or prior to February 23, 1878,the date of
the homestead final entry.

The mineral entry was thereupon held for cancellation, to the extent,
of the conflict.
December 29, 1898, the local office having reported service of notice

on the mineral entryman of said decision of September 1, 1898,and that
no action had been taken, and the time for appeal-having expired, your
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office canceled said mineral entry as to said conflict. From this action
the mineral claimant has appealed, and, although said appeal is irregular, yet, as the case is proceeding ex parte, and the rights of no third
party are involved, the record will be considered with a view to a proper

disposition of the case on its merits, and the correction of an error in
your office decision of September 1, 1898,rejecting the showing made
by Tryon. Referelce has been previously made to the ground on which
your officeheld the showing insufficient.
If the premise were correct, the conclusion based thereon would be
proper, but the premise in its most essential particular is erroneous,
viz: in finding that Costa's final homestead entry was made February
23, 1878, when, in fact, it was made April 26, 1884, as is shown by the
tract-book on file in your office, and the evidence, as well as the admission of Costa, shows that before it was made he knew all about the

mineral character of the land. This error of fact doubtless resulted
from taking the date of Costa's original homestead application as the
date of final entry, but be that as it may, the premise is incorrect and
the conclusion falls with it.
The facts presented by the record show that the ground in question
was known mineral land at the time the homestead claimant made
entry and obtained his final receipt under the homestead laws. It follows that patent was improperly issued upon said entry, a matter
which could have been corrected through a suit by the United States
for the cancellation of the patent and the recovery of title. Costa,
however, is not claiming the land, but admits that the same was patented to him as the result of mistake, which he has undertaken to correct as far as he can,-by conveying said ground to the mineral claimant.
Thus, by the voluntary acts of the homestead entryman and the mineral claimant, all has been accomplished that would have been, if suit
had been instituted by the United States for the cancellation of the
patent and recovery of title. Why, then, should the deed not be
accepted? True, it would have been a shorter proceeding if Costa had
conveyed directly to the United States, instead of through the mineral
claimant, but it is not believed that this constitutes ground upon which
to decline the acceptance of the deed.
It is made clearly to appear that the parties have acted in good faith
and have attempted to reconvey title to the United States for the purpose of enabling the United States to convey ground by mineral patent
which had been previously included in a homestead patent as the result
of a mistake, withoUtresort to judicial proceedings therefor. There
appears to be no valid reason why the deeds reconveying the ground
in question to the United States should not be accepted for the purposes aforesaid, and patent issued to the mineral claimant in accordance with his entry.
Your office decision is accordingly reversed, and the aforesaid deed of
Walter Tryon, reconveying to the United States title to the ground
conveyed by Costa to said Tryon, for the purpose of curing the mis-
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take in including it in his (Costa's) homestead entry, will be accepted,

and said mineral entry will be reinstated, so as to correspond with its
original status. If no other objection to said mineral entry appears,
the samirewill be approved for patent in its order.

RAILROAD RIGHT OF WAY-RESERVATION
AND PATENT.

I

FINAL CERTIFICATE

DENVER AND RIO GRANDE B. R. Co. v. CLACK.
A reservation of a railroad right of way, granted under the general act of March 3,
1875, i final certificates and patents issued for lands traversed thereby is not
necessary, and should not be inserted.

Secretary Hitchcock to the Commissioner of the General Land Office,
(W. V. D.)
February 6, 1900.
(H. G.)

The register and receiver of the local land office at Montrose,
Colorado, on September 12, 1895, issued to N. Ernest Clack, cash
certificate No. 1004 (Ute series), under the acts of Congress providing
for the sale of timber and stone lands (acts of June 3, 1878, 20 Stat., 89,
and August 4, 1892. 27 Stat., 348), for the S6W. of the SE. I of Sec.33, T. 4 S., R. 3 E., Ute meridian, in the said Montrose, Colorado, land

district. This certificate bears upon its face the following notation
made by the local office: "Subject to the right of way of the D. &
R. G. Ry. Letter 'F', January 5, 1893." The letter of your office
referred to enclosed map showing the location of the road of said com-

pany in the vicinity of the land described, filed under the act of Congress of March 3, 1875 (18 Stat., 482), and approved by the Secretary

of the Interior, December 20, 1882.
Your office in its decision of February 16, 1897,directed that said
company, the appellant here, be allowed the period of thirty days
within which to show cause why the reservation or notation endorsed
on the certificate should not be canceled.

The said company responded to said rule, asserting that the notation
was made under the rules of this department existing at the time the
said certificate was issued, which ruling was changed by the circular
of November 27, 1896 (23 L. D., 458), and complaining of said ruling.

The answer to the rule was passed upon by your office in its said
decision of July 10, 1897, holding that the case could not be excepted

out of the provisions of said circular, and holding for cancellation the
notation or endorsement on the cash certificate of the entryman.
The said company has appealed from the said decision of your office.
The entryman has acknowledged service of a copy of the answer of the
company to the rule nisi and also of a copy of the appeal of said company.
The decision of your office is based upon the departmental decision
in the case of Dunlap v. Shingle Springs and Placerville B.i R. Co., (23
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L. D., 67) which led to the amendment of the rule theretofore existing
by the circular of November 27, 1896 (23 L. D., 458).. The said decision

is to the effect that,
A railroad right of way under the act of March 3, 1875, is fully protected by the
terms of the act as against subsequent adverse rights, and a reservation of such
right of way, in final certificates and patents issued for lands traversed thereby, is
therefore not necessary, alnd should not be inserted (syllabus).

Neither the decision nor the circular includes cases where the right
of way has been granted under special acts. The right of way, according to the statement in the decision appealed from, was granted under
the general act of March 3, 1875, and the circular is still in force as to

rights of way so granted.

It was remarked in a recent departmental

decision that there is room for a difference of opinion respecting the

merits of the distinction made by said circular between a graut by
special and by general act, but it was held that while it was in force it
should be followed (Oregon Short Line Ry. Co. v. Harkness, 27 L. D.,
430, 431).

The decisions were fully reviewed in the case of the Southern Ute

Allotments (26 L. D., 77, 80) and the distinction made in the circular
was followed, the appellant in-this case being the company applicant
here, and it was held that a clause should be inserted in the patent
made to Indian allottees setting forth that the conveyance if made subject to the right of way granted to said company by the special act
of June 8, 1872, which does not i terms protect the company's right,
but this decision is not in point here, as the map of location here in
question was filed and approved not under the special act of June 8,
1872,but under the general act of March 3, 1875.
It appears from the statement of your office that the notation upon
the certificate issued to the entryman, excepting the right of way to the
Denver and Rio Grande Railway Company, the predecessor in title to
the appellant, was made tinder regulations then in force, but as under
the circular now in force, modifying the former regulations in accord-

ance with departmental decisions, no such reservation or exception can
be inserted in the patent to the entryman, the notation on the cash
certificate of entry was properly directed by your office to be eaticeled.
The decision of your office is affirmed.

RAILROAD LANDS-SECTION 4, ACT OF MARCH 3, 188.

BuRTON

ET AL. V. DOcKENDORF.

The right to receive a confirmatory patent under section 4, act of March 3, 1887,by
one claiming under a contract of purchase with a railroad company, is not
defeated by a supplemental contract between such purchaser and the company,
made prior to the application for patent under said section, where the intent of
said supplemental contract is merely to postpone the times for making the remaining annual payments, and to prescribe the manner of adjusting the rights and
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obligations of the parties under the original contract, in the event of the failure
of the company's title by reason of a decision in a suit then pending, but not
commenced until after the original contract was entered into, if the adjustment
so contemplated has not been made.
The decision in Olson v. Traver et al., 26 L. D., 50, i so far as in conflict with the
conclusion herein reached is overruled.

Secretary Hitchcock to the ommissioner of the General Land Oce,
(W. V. D.)
February 6, 1900.
(F. W. C.)

Appeals have been filed on behalf of L. S. Burton, William Carroll,
L. L. Bassett and E. Riddell from your office decision of April 18, 1899,
rejecting their several applications covering the SW. i of Sec. 5, T.
96N., R. 42 W., Des Moines land district, Iowa, and awarding Alfred
Dockendorf the right to complete homestead entry thereof.
The tract in question is within the primary limits of the grant to the
State of Iowa made by the act of May 12, 1864 (13 Stat., 72), to aid in
the construction of a railroad from Sioux City, i said State, to the
south line of the State of Minnesota, which grant was by the State of
Iowa conferred upon the Sioux City and St. Paul Railroad Company.
The tract was patented to the State for the use and benefit of said railroad company, but was never patented to the company by the State.
The tract is also opposite that portion of said line of road which was
duly constructed and the completion of which, in sections of ten miles

each, was duly certified to by the governor of the State, and it is a
part of the lands recovered by the United States in the suit brought
against the Sioux City and St. Paul Railroad Company to recover and
quiet title to lands erroneously patented to the State for the use and
benefit of said company. This suit was brought in the circuit court
of the United States for the northern district of Iowa, in October 1889,
pursuant to the act of March 3, 1887 (24 Stat., 556), and a decree was
rendered therein in favor of the United States at the October, 1890,
term (43 Fed. Rep., 617), which was affirmed by the supreme court
October

21, 1895 (159 U. S., 349).

In the notice opening these lauds to entry those claiming rights in
any portion of the lands under the act of 1887,were required to come
forward during the period of publication and give notice of their claims.
Acting thereunder, L. L. Bassett and E. Riddell, claimants through a
contract for the purchase of this tract made with said railroad company, filed in-the local land office, on January 16, 1896, an application
for the confirmation of their title under section four of the act of 1887,

and duly published notice of their intention to offer proof in support
thereof.
On February 27, 1896, the day set for the opening of these lands,
applications to make entry of this tract under the homestead law were
made by a number of persons, among them- being Burton and Carroll,
two of the appellants. On March 8th following, Dockendorf also made
application to make homestead entry of this tract. On-the day set for
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the offering of proof under the application for confirmation of Bassett
and Riddel, all the homestead applicants defaulted excepting Burton,
Carroll and Dockendorf, and the hearing proceeded.
From the evidence theit taken it appears that on November 12, 1887,

Rachel B. Calivert entered into a written contract with said railroad
company for the purchase of this tract at the stipulated price of $2820,
to be paid with interest in ten annual installments, the contract also
containing the following stipulation:
And it being mitually understood, that the above premises are sold to said second
party for improvement and cultivatioii, the said second party hereby further agrees
and obligates herself & her heirs and assigns, that all improvements placed upon
said premises shall remain thereon, and shall not be removed or destroyed until
final payment for said lands. And further, that she will punctually pay said sums
of money above specified, as each of the same becomes due; and that she will regnlarly and seasonably pay all such taxes and assessments as may be lawfully imposed
upon said premises.

By two subsequent assignments the contract was transferred to L. L.
Bassett and E. Riddell. They and their predecessors in interest have
paid $1977.56to the railroad company upon the purchase price for the
land and have paid, the taxes thereon, and have cultivated and improved between one hundred and thirty-five and one hlundred and forty
acres thereof.
Upon this record the local land officerssustained Bassett and Riddell's
application for Confirmationand rejected the homestead application.
Carroll and )ockendorf appealed, and by your office decision of
April 18, 1899, the decision of the local officers was reversed, upon the

ground that Bassett and Riddell had entered into a supplementary
agreement with the railroad company identical with that considered
by this Department in the case of Oisow v. Traver et al. (26 L. D., .350),

and therefore were not at the time of their application for confirmation
purchasers within the purview of section four of the act of 1887. Your
said office decision then determined the rights of the several applicants under the homestead law and awarded the right of entry to
Dockendorf because he was a settler upon this tract at the time of the
Opelning,while the other parties rest alone upon the tender of applica- tions to enter on the day of the opening.
In the case of Olson v. Traver et al. it was held by tis Department
that a confirmatory patent under section four of the act of 1887 can not

_begiven to a purchaser of railroad lands whose contract of purchase
has been abrogated at the time of the application for confirmation, and
that the supplementary contract made by Olson was an abrogation of
his original contract of purchase.
The supplementary contract, here in question contains the following
stipulations:
Witnesseth, that the parties hereto do hereby mutually agree that the said agreement hereinbefore referred to, be, and the same is, hereby modified as follows:
The time for payment of the several installments of principal and interest mentioned in said agreement now remaining unpaid is hereby extended to the expiration
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of ninety days from and after the date of filing in the office of the clerk of the
supreme court of the'United States of a decision in that court in the cause hereinbefore referred to, provided that such extension shall not exceed five years from and
after January 1, 1893; and provided further, that the installments of principal and
interest mentioned in said original agreement, the time of payment of which is
hereby extended, shall bear interest from the times the same became or shall become
due under said original agreement until paid, at the rate of six per cent per annum.
The party of the second part shall ad does hereby agree, on or before October
first in each year, during he existence of said original agreement, and this modification thereof, and as the same shall become due, to pay or cause to be paid all taxes
and assessments imposed upon said premises.
That in the event of a decision in the above entitled action in the United States
supreme court adverse to said Sioux City and Saint Paul Railroad Company as to
the title to the said land above described, the said parties of the second part will
within ninety days thereafter surrender said original agreement and this modification thereof to the parties of the first part, at St. Paul, Minnesota, and receive therefor from the said parties of the first part, or either thereof, the amount which has.
then been paid on said agreement on account of principal and interest mentioned in
said original agreement, the same to be received and accepted by said second parties in full settlement of all their rights under said original agreement and this
modification thereof, and as a release of any and all claims suffered by said parties
of the second part, their heirs, executors, administrators or assigns, by reason of
the failure of the title of said parties of the first part to said laud.
That except as herein stated, all the terms and conditions of said original agreement shall continue and remain in full force.

In the decision in the Olson case it was said:
The spplementary contract clearly provided for the annulling and surrender of
the original contract and an abandonment of Olson's rights thereunder, on the happening of a stated contingency, and for the payment to him. of a liquidated sum for
said surrender and abandonment. After the supreme court on October 21, 1895,
decided that the company had no title to the land, under the terms of the supplementary contract and within the time fixed therein, in contemplation of law, the
abrogation and annullment of the first contract, and the abandomuent of Olson's
rights thereunder, became fixed, determined and complete. In lieu thereof he had
only the supplementary agreement with the company, which does not evidence a
purchase by him from the coumpany bt an annullment of a claim of purchase.

The first question therefore for determination is the effect of the sup-

-plementary contract entered into between Bassett and Riddell and the
railroad company March 23, 1893, which is identical with that in the
Olson case, although not so fully set forth in the decision in that case
as it is here. If that decision is adhered to, the decision of your office

must necessarily be affirmed, so far as it denies Bassett and Riddell's
application for confirmation. The question is an important one,0and
has been fully and exhaustively presented in oral argument and by
brief. After most careful consideration thereof, the Department is of
opinion that the decision in the Olson case is wrong in respect to this
matter.
The error in that decision was in holding that the supplemental contract worked, either directly or indirectly, an abrogation and annulment of the original contract and an abandonment of the purchaser's
rights thereunder. Apart from the provision postponing the times for
making the remaining annual payments upon the original contract, the
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supplementary contract amounted only to a stipulation that, if the
supreme cotirt, in the suit then pending, should decide against the
right of the company to retain these lands under its grant, the purchasers would, within a stipulated time, accept a fixed sum of money
in satisfaction of all claim for damages suffered by them by reason of

the failureof the company's title. Evidently its purpose was to postpone the times for the remaining annual payments, and to liquidate the
damages which the purchasers might exact from the company in
the event of a failure of its title, and to permit the original contract to
stand as thus supplemented. The two contracts should be construed
together as constituting one transaction, and when so considered.Bassett and Riddell are as much purchasers as though the supplementary
agreement had not been made. The provisions contained i the latter
might have been inserted in the original contract without in anywise
taking from it the character of an agreement for the sale of the land.
Bassett and Riddell have a contract with the company for the sale of
this tract which has ot been ffilled and on account of which they
have a subsisting claim for damages against the company. That is
just what they would have if the original contract had not been modified. The rule for mvasuring. the damages may have been somewhat
changed by the supplementary contract, but it did not, either directly
or indirectly, work an abrogation, annulment or abandonment of the
original contract.. The latter continued to be the principal contract,
while .the supplementary agreement was secondary in its nature, and
prescribed the manner of adjusting the obligations and rights of the
parties under the principal contract i the event that the decision of
the supreme court should render the company's performance of its.
obligations thereunder impossible. That adjustment has not been
made. While the original contract can not be performed, it has not
for that reason ceased to have any force or effect. That the parties
did not intend that it should be altogether superseded by the supplementary contract is clearly shown by the provision in the latter " that
except as herein stated, all the terms and conditions of said original
agreement shall continue and remain in full force."
In the case of Linkswiller v. Schneider, i the circuit court of the
United States for the northern district of owa (95 Fed. Rep., 203, 207),
Judge Shiras, in passing upon the effect of one of these supplementary

contracts, said:
But it is further contended on behalf of the complainant that because Schneider,
after he had made the contract of purchase, entered into a contract with the rail-way company to the effect that if the supreme court should. finally decide adversely
to the right of the railway company to hold the lands nuder the grant, then Schneider -would surrender his contract of purchase to the company upon payment to him
by the company of all money received from him, this must be held to prove the
bad faith of Schneider in originally entering into the contract of purchase. The
assertion of such a contention surely shows- the straits to which complainant is
driven in his effort to make out this charge of bad faith on part of Schneider. This
agreement, if it had been flly carried out and performed (which is not charged in
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the bill), wonld only have had the effect to settle the question of damages as
between the railway company and Schneider, but it would not in any way affect
the right of the latter to secure the title of the land from the United States under
the provisions of the acts of 1887 and 1896.

The bonafides of the purchase from the railroad company is assailed
upon the ground that the purchasers were charged with notice of the
infirmity in the company's title. A like contention was made in the
case of Schneider

v. Linkswiller

et al. (26 L. )., 407), when it was

before this l)epartment, but after a careful examination thereof and
of the proceedings of the legislative and executive branches of the
State government relating to this railroad grant, the contention was
held not to be well taken. Upon further consideration that view is
adhered to.

When the Shneider case was afterwards before the circuit court,
as before cited, Judge Shiras said upon this point:
To charge Schneider with being a purchaser in bad faith, it is necessary to hold
that, when he nade his purchase frol the railway company, he ought to have foreseen the outcome of litigation between the United States and the railway company,
Which had not then been commenced, and which resulted in a decision which holds,
not that the company did not earn the ands in question, and would not be
entitled to them by a strict legal onstruction of the act of Congress making the
grant, but that as the company did not build the entire line of road contemplated in
the grant, and as it had in fact received the full number of acres it had earned, a
court of equity would not permit the company to show that, as a matter of law, it
had become entitled o the lands in O'Brien couty.

From a review of the whole matter it is held that Bassett and Riddell
are bonafidle purchasers within the neaning of section four of the act
of 1887,and the decision of your office is therefore reversed. The
homestead applications of the other claimants will stand rejected.

HOMESTEAD

CONdTEST-ACT OF J-UNE 1,

1898.

BURNS v. LANDER.
The provision in the act of June 16, 1898,requiring in case of a contest initiated
against a settler, on the ground of abandonment at a time when the United
States is engaged in war, an allegation in the affidavit of contest that the alleged
absence of the settler was not due to his employment in the army, navy, or
marine corps of the United States, is mandatory, and non-compliance therewith
can not be cured by amendment after service of process in a contest to which the
statute applies, and in which no appearance is made by the defendant.

Secretary Hitchcock to the Commissioner of the General
(W. V. D;)
lebruary 10, 1900.

and Office,
(A. S. T.)

On April 17, 1895, Frank Lander made homestead entry, No. 7761,
for the NE. 1 of the NE. 1 of See. 9, T. 17 S., R. 2 E., Los Angeles,

California, land district.
On July 6, 1898, Edward E. Burns filed his affidavit of contest
against said entry alleging that Lander had wholly abandoned said
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land and changed his residence therefrom for over two years, and that
said tract is not settled upon and cultivated by said party as required
by law.
After various attempts to get personal service of notice on Lander;
Burns filed his affidavit alleging that Lander was a resident of South
Dakota and asked for a new notice and an order of publication, which
were duly issued, and service was had by publication, citing the parties
to appear before a United States commissioner at San Diego, Califor-.
nia, on January 6, 1899,and naming January 13, 1899, for the hearing
before the register and receiver of the local office.

On the day fixed for the hearing the contestant appeared and sub-mitted his testimony. The defendant made-default.
The local officers recommended that Lander's entry be canceled.
Notice of the action of the local officers was sent by registered mail, to

Lander at Jamuel, California, his post-officeaddress of record, but was
returned unclaimed. No appeal was taken from the action of the local
officers.
On September 21,1899, your office tendered

a decision remanding

the case to the local office to the end that the contestant might amend
his contest affidavit so as to make it conform to the requirements of the
act of Congressapproved June 16, 1898(30 Stat., 473), and the circular of July 8, 1898(27 L. D., 146), and Burns has appealed from that
decision to this Department.
The act of June 16, 1898, provides'That in every case in which a settler on the public land of the United States under
the homestead laws enlists or is actually enaaged in the army, navy, or marine corps
of the United States as a private soldier, officer,seaman, or marine during the existing war with Spain, or during any other war in which the United States may be
engaged, his services therein shall, in the administration of the homestead laws, be
construed to be equivalent to all intents and purposes to residence and cultivation
for the same length of time upon the tract entered or settled upon; and hereafter no
contest shall be initiated on the gronud of abandonment, nor allegation of abandonment sustained against any such settler, unless it shall be alleged in the preliminary
affidavit oraffidavitsof contest, and provedat thehearingin caseshereafterinitiated
that the settler's alleged absence from the land was not due to his employment in
such service.

- This contest was initiated after the date of that act, and is based
on an allegation of abandonment. The act clearly inhibits the initiation of a contest on the ground of abandonment at a time when the
United States was engaged in a war, unless it be alleged in the preliminary affidavit or affidavits of contest that the settler's alleged
absence from the land was not. due to his employment in the army,
navy, or marine corps of the United States. The statute is mandatory
and compliancetherewith cannot be dispensed with by the land department, nor can non-compliancetherewith be cured by amendment after
- the service of process in a contest to which the statute applies and in
which no appearance is made by the defendant. The United States
was engaged in a war, within the meaning of this act, during a part at
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least of the alleged period of abandonment, but the affidavit does not
allege that the entryman's absence from the land was not due to his
employment in the army, navy or -marine corps of the United States.
The affidavit was not sufficient.

Notice of the contest was not given

by personal service, and the defendant made no appearance. Without
deciding whether there may be instances in which the affidavit may be
amended, it is clear that it cannot be amended in this respect in cases
like this.
The decision of your office,in so far as it holds that said allegation
is a necessary prerequisite to the initiation of such a contest, is correct;
but it was error to direct that the contestant be allowed to amend the
contest affidavit and to use the evidence theretofore taken.
The decision of your office is therefore reversed, and said contest
dismissed.
ISOLATED TRACT-ACT OF FEBRUARY 26, 1895.
AARON

HARRIS.

If a tract of landbecomes isolated by remaining unappropriated fortbree years after
the surrounding land has been "entered, filed upon, or sold by the government," and entry is then made of said tract, it thereupon loses its status as an
isolated tract;, and if the entry is thereafter canceled said traet will not again
become isolated until the expiration of three years from the date of cancellation.

Secretary Hitchcock to the Commissioner of the General Land Office,
(W. V. D.)
February 10, 1900.
(G. J. H.)
Aaron Harris has appealed from your office decision of May'13, 1899,
denying his application to have the SE. 1 of the'SE.
of Sec. 18, T. 21

N., R. 40 E., Spokane laud district, Washington offeredat public sale,
as an isolated tract, under section 2455 of the Revised Statutes, as
amended by the act of February 26, 1895 (28 Stat., 687).

It appears that on April 20, 1899, Harris filed in the local office his
application to have the above-described tract offered at public sale as
an isolated tract, upon which the local officers, on April 26th follow ig,

reportedthatlHd. entry No. 9854made June 5, 1895by Vivian H. Hopson, for the SE. J SE. 1 of
Sec. 18, Tp. 21 N., R. 40 E., W. M., was this day canceled
office.

by rlinquishunent

in this

We have compared the application with the records of this office, and as the tract
applied for appears to come within the provisions of the act.. we therefore respectfully recommend the allowance of Mr. Harris's application.

Your office, on May 13, 1899, as before stated, denied this applica-

tion, for the reason thatIt is shown by the tract book that the said SE. I- SE. Sec. 18, is sarrounded by
land which has been appropriated for more than three years last past, but the
tract applied for could not be considered isolated or disconnected in the Meaning Of
the statute until three years from date of the cancellation of H. E. No. 9854.
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Section 2455 of the Revised Statutes, as amended by the act of
February 26, 1895,under which Harris makes his application, provides.
as follows:
It shall be lawful for the Commissioner of the General Land Officeto order into
market and sell for not less than one dollar and twenty-five cents per acre any isolated or disconnected tract or parcel of the public domain less than one quarter section which in his judgment it would be proper to expose to sale after at least thirty
days' notice by the land officers of the district in which such lands may be situated:
Provided, That lands shall not become so isolated or disconnected until the same have
been subject to homestead entry for a period of three years after the surrounding
land has been entered, filed upon, or sold by the government: Provided, That not
more than one hundred and sixty acres shall be sold to any one person.

An examination of the records of your officeshows, as stated in your
office decision, that all of the tracts surrounding the forty acres in question have been " entered, filed upon, or sold by the government," the
last two, the NE. 1 of the NE. 4 of Sec. 19, and the SW. - of the SW. t
of Sec. 17,adjoining the tract applied for on the south and east, respectively, having been selected by the Northern PacificlRailroad.Company
on June 27, 1888, and patented to said company on May 17, 1894.

It is contended in the appeal that as the entrynan who made homestead entry No. 854, above mentioned, for the tract in question, had.
never complied with the homestead law as to residence and improvement, the land applied for should be considered an isolated tract notwithstanding the homestead entry of record. This matter has been
several times considered by this Department, and it has been held that
while land is covered by an uncanceled homestead entry, it is not " subject to homestead entry," within the meaning of the first proviso to section 2455. (G. W. Allen, 26 L. D., 607; Hand v. )e Remer, id., 676.)

The last of the tracts surrounding. the land in question were selected
by the railroad company, as before stated' on June 27, 1888, and the.

homestead entry for this land was. not made until June 5, 1895. It
sapears, therefore, that the tract applied for remained vacant, unappropriated public land for nearly seven years after the surrounding
land had been "entered, filed upon, or sold by the government,"1and
clearly became an isolated tract within the meaning of section 2455..
The question therefore arises, If a tract of land once becomes an
isolated tract, does it always therefore remain an isolated tract, notwithstanding

an entry is made thereof which is subsequently canceled;

or will the making of such entry take the land out of the class of
isolated tracts, so that after the cancellation thereof three years will
have to elapse before the tract again becomes isolated?

In the case of John P. Shank (24 L. D., 296) it was, held that,

although-

.other entries bad been allowed and filings ade from time to time covering a period
greater than that required by the statute, nevertheless the true meaning of the
section contemplated that no tract became isolated within the meaning of the law
unless at the time of the application to have it sold, such tract was surrounded by
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entries or filings, or land already sold, which entries or filings or sale had been made
at least three years prior thereto.

From this decision of-the Department it appears that a piece of land
under section 2455, until, for a
period of at least three years immediately preceding the application to
have said tract sold, it has been surrounded by lands which have been
"entered, filed upon, or sold by the government." Under this ruling,
'if all the surrounding tracts have at ay time been covered by entries
for a period of three years or more, thus making the land inclosed an
isolated tract, and if one of the surrounding entries then be canceled
and the tract previously covered thereby again becomes vacant public
land, the tract which had been surrounded immediately loses its status
as an isolated tract. If, then, another entry should e made of the
same tract which bad been previously embraced within the canceled
entry, the former isolated tract would not again become an isolated
tract until the expiration of three years from the date of such second
entry of the adjoining tract. If including the surrounding lands
within entries which remain of record for a period of three years or
more will thus give to the inclosed land the status of an isolated tract,
and the cancellation of any of the surrounding entries will aain
remove such inclosed land from the class of isolated tracts, it would
seem that the same rule is applicable to the inclosed tract which is
thus affected; that is, if a tract once becomes an isolated tract, by
remaining unlapl)ropriated for three years after the surrounding land
has been "entered, filed upon, or sold by the goverunment,"'and entry
is then made of that tract, it immediately loses its character as an
isolated tract, and if the said entry is subsequently canceled, it will
not again become an isolated tract until the expiration of three years
does not become an isolated tract,

from the date of such cancellation.
Your office decisiondenying Harris's application is-in harmony

with

the views herein expressed, and it is hereby affirmed.
MINING CLAIM-LACHES IN THE PROSECUTION OF APPLICATION.

P. WOLENBERG ET AL. (ON REVIEW).
A mineral applicant by failere to prosecute his application to comipletion, within a
reasonable titne after the expiration of the period of publication of the notice
thereof, waives all rights secured by the earlier proceedings on his application;
and in a case, arising on the protest of one claiming under an alleged adverse
right acquired after the expiration of the peribd of publication, where this rule
has been applied by the Departmlent, the subsequent withdrawal of the protest
will not operate to relieve the applicant from the consequences of his laches.

Secretary Hitchcock to the Commissioner of the General Land Office,
(A. B. P.)
February 10, 1900,
(W. V. D.)
By decision of November 13, 1899, in the case of P. Woleiberg et al.

(29 L. D., 302), the Department directed the cancellation of mineral
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December 2, 1896,by said P. Wolenberg et al., for patent to the Mascot
and Pennsylvania lode mining claims, survey No. 10825, Crippled Creek

mining district, Pueblo, Colorado, on the ground that said entry was
not made until the lapse of nearly two years after the expiration of the
period of publication of notice of said application for patent, no reason
for the delay having been shown. This action was taken upon a protest against said entry filed by Robert A. Christy, in which it wag
alleged, among other things, that the applicants for patent had failed
to make an expenditure of $100, in labor or improvements, upon the
Mascot claim during the year 1896,or at any time thereafter, and that.
by reason of such failure protestant had relocated said Mascot claim
March 23, 1897, as the Riverside lode.

The mineral entrymen have filed what is denominated a motion for
review of' said departmental decision, whereby, and by the brief of
counsel and other papers accompanying the same, it is alleged and
shown that by a compromise between the parties since said decision

was rendered, Robert A. Christy "has wholly merged his interests,
acquired by the relocation, with those of Wolenberg et al.," and in view

thereof has withdrawn his said protest and "no longer asserts any
relocatioii rights upon the premises in questioi." It is thereupon asked
that the former decision be revoked and the mineral entry allowed to
stand, upon the suggested theory that by reason of the nerging of the
interests of the parties, and the withdrawal of protest by Christy, the
question of the delay in making said entry has become a matter solely
between the government and the mineral claimants.
As the motion relates only to matters which have occurred since the
former decision was rendered, it cannot be considered as a motion for

review. Looking to' the substance rather than form, however, and
treating the motion as a petition asking supervisory action, it ist not
believed that sufficient grounds have been shown for entertaining it.
By the former decision it was held that the failure of the applicants
for patent to prosecute their application to completion within a reason-

able time after the expiration of the period of publication of the notice
thereof, no reason for the delay being shown, constituted a waiver of
all rights obtained by the earlier proceedings,upon their application.
This ruling rests upon the principle, as clearly stated in said decision,
that the assumption declared in section 2325of the Revised Statutes,
that no adverse claims exist in those cases where no adverse claim is

filed in the local land office during the period of publication, relates to
the time -ofthe expiration of the period of publication and to adverseclaims which might have been -madeknown at the local office prior to
that time, and does not relate to, or have anything to do with, adverse
claims which may be initiated after that time by reason of failure by
the applicants to comply with the law or otherwise.
In this case the protestant asserted an adverse claim by reason of
relocation after the expiration of the period of publication of notice of
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the application for' patent, base'd upon the alleged failure of the original
claimants to make the annual expenditure in labor or improvements
necessary to the continued maintenance of their possessory title as
against subsequent locators. The fact that since the former: decision
was rendered, the protestant has, by compromise with the applicants,
merged his interests, acquired by the relocation, with those of the
applicants, and withdrawn his protest, does not materially change the
situation as affecting the application of the principle announced in that
decision.

* It is practically conceded by the petitioners that in the face of the
protest the ruling of the Department was correct, but it is contended
that since the withdrawal of the protest there is no longer any reason
for the ruling, and it should, therefore, be revoked. This contention is
not believed to be tenable.

The effect of the former decision was that

the applicants for patent, by reason of their laches, had waived all
rights obtained by the earlier proceedings upon their application.
][Havinlg
thus waived their previously acquired rights as applicants for
patent, they could not be reinstated in those rights simply by securing
the withdrawal of the protest which furnished the occasion for the
departmental action. The withdrawal of that protest does not re-eltitle
them to the benefit of the statutory assumption that no adverse claim
exists. The benefit of that assumption can only be obtained, or reestablished, in the manner prescribed by the statute. Tat must be
done before the land department is authorized to pass the claims to
-entry and patent.
It was stated in the former decision that in the presence of the
asserted relocation of the Mascot claim, the applicants for patent were
not in a position to rge that their laches or delay be disregarded.
The subsequent compromise with the protestant, whereby the withdrawal of his protest was secured, does not place them in such a posi-

tion in this respect as requires the Department now to disregard their
laches and delay. It is not believed that the facts of this case would
justify such a course, or that good administration

would be promoted

thereby. Before the entry of the Mascot and Pennsylvania claims
others than Christy may have made relocations of all or portions
thereof on account of the alleged failure of Wolenberg et al. to do the
required annual assessment work, and the only method prescribed for
giving notice to and protecting the rights of any such relocator is that
set forth in sections 2325 and 2326of the Revised Statutes. Barrlage
et al. v. Russell, 29 L. D., 401; Brady's Mortgagee v. Harris et al., Ibid,
426.

The petition is accordingly denied.

491

DECISIONS RELATING TO THE PUBLIC LANDS.
MINING CLAIM-lEXPENDITURE -RELOCATION

-NOTICE.'

NIELSON V. CHAMPAGNE MINING AND MILLING CO.
Where a mineral application embraces several locations held in common, and by
protests and adverse claims it is prevented from passing to entry prior to Jly
1, 1898, an expenditure

of five hundred

dollars ripOll the group is sufficient,

under amended rule 53of mining regulations.
A certificate of the surveyor-general showing the statutory expenditure of five
hundred dollars within the period of publication, may be accepted, though not
filed until after the expiration of such period.
A relocation of the land embraced within a subsisting mineral entry, based upon a
default in the performance of annual assessment work prior to the allowance of
the entry, can not be made.
A published notice of application for mineral patent is sufficient, in the matter of
describing the claim, if the notice, taken as a whole, designates the situation of
the applicant's claim on the ground with substantial accuracy.

Secretary Hithcoc7c to the onmissioner of the General
(W. V. D.)
February 12, 1900.

Lnd Qfice,
(C. J. W.)

It appears that in April, 1896, the Champagne Mining and Milling
Company filed application- for patent No. 1611, for the Deadwood
Nos. 1, 2, 3 and I lode mining claims, survey No. 9998, Cripple Creek

mining district, Pueblo, Colorado, and proceeded to publish and post
notice of said application for sixty days, beginning April 25,1896,
against which application adverse claims were filed during the period
of publication by the Ben Hur and Stewart lode claimants. Several
protests against the application were also filed by other parties. After
the suits on said adverse claims were adjudicated by the courts, and
all the protests theretofore presented had been withdrawn, to wit:
February 18, 1899, the said company made mineral entry N. 1958
nder its application.
June 9, 1899,HI. Carl Neilson filed his protest against the issuance
of patent on said entry. June 16, 1899, lie filed an additional protest,
and June 20, 1899, an amended protest. Said protests were accom-

panied by a number of supporting affidavits.
June 9, 1899, the local officers informed your office of the allowance

of mineral entry No. 1958,and transmitted Neilson's original protest
and the affidavits filed therewith. 'Subsequently the additional and
amended protests and affidavits were transmitted i the order in
which they were filed.

August 16, 1899, your office took thein up, and

after considering them together, held, in substance, that they did not
warrant the ordering of a hearing, and dismissed them. From said
*decisionNeilson has appealed to the Department, assigning errors as
follows:
1. In not holding that the sum of five hundred dollars in labor and improvements
had not been made and expended upon each of said-claims, and that $2,000worth of
work had nlot been done upon and for the benefit of said group.
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2, In holding that it was unnecessary to expend $2,000for the benefit of the entire
group.
3. In not holding that there had not been $500 worth of improveients expended
upon said group of claims.
4. In not holding that the said mining claims were forfeited by said Champagne
M. & M. Co. because of its failure to:perform the annual assessment work thereon
for the years 1897,1898and 1899, and for its failure to resume work thereon in.good
faith before relocation by protestant; and in not holding that a prepouderance of
the proof discloses that only $27 worth of work had been expended on said claims
in 1897 and 1898.

5. In not holding that the protestants relocated the ground on May 1st, 1899,at a
time when said company was in default as to the requirements of labor and
improvements for the two preceding years of 1897and 1898.
6. n holding that Neilson's relocations are void because the land was covered by
a subsisting mineral entry, when as a mnatter of fact said entry was then invalid
because of a failure to comply with the law.
7. In not holding that the surveyor-general's certificate of $500 worth of improvements was not filed within the period of publication of notice of application as
required by section 2325R. S. U. S., and that the failure to so file said certificate
defeated the right to make entry and receive patent.
8. I not holding that the published notice of application did not state the names
of the adjoining claims or book and page where the record of location might be
found, and in not holding that such omission was fatal to the right to make entry.

The first and second grounds of error maybe properly considered
together as constituting the same contention.
That contention is, in substance, that under the law, where a mineral
application embraces several locations held in common, the applicant
must show an expenditure for the benefit of the group equal in the
aggregate to $500 for each location.

The surveyor-general

certifies as

to the group in question that the applicant, before the expiration of
the period of publication, made improvements of the value of $2,320.
This certificate is attacked by the protestant.. The case, however,
appears to come within the proviso to paragraph 53 of the mining
circular approved March 14, 1898 (26 L. D., .378). That proviso is as
follows:
That as to all applications for patent made and passed to entry before.luly 1, 1898,
or which are by protests or adverse claims prevented from being passed to entry
before that time, where the application embraces several locations held in common,
proof of an expenditure of five hundred dollars upon the group will be sufficient and
an expenditure of that amount need not be shown to have been made upon, or for
the benefit of, each location embraced in the application.

Though the application in question appears to have been filed April
2571896, protests and adverse claims were filed, which had the effect'of

preventing it from being passed to entry before July 1, 1898. It is
therefore within the proviso above quoted, and in view thereof it was
only necessary to show the expenditure of five hundred dollars upon

the group.
The third ground of error simply denies that an expenditure of five
hundred dollars upon the grouplvas made. This contention is disproved
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*by the evidence filed by protestant himself, to say nothing of that filed
by the applicant, and it-need not be further considered.
The fourth, fifth and sixth specifications present the contIntion that
said company forfeited its mining claims by a failure to make the
required annual expenditure i labor and improvements thereon for the
years 1897,1898 and.1899, pending its application for patent, and that
on May 1, 1899, and before the company resumed work on said claims

the protestant relocated tie groul.
Since the compallyhad the entire
calendar year within which to do the assessment work for the year 1899,
and' since the protests of Neilson were filed in June, 1899, the reference

to the assessment work for that year is in any event premature and for
that reason disregarded.
The claimpedrelocation of the ground in controversy by Neilson was
made o May 1, 1899, more than two months after the company had

furnished the required proofs, made due payment of the purchase
price, secured the allowance of its mineral entry and received a certificate of purchase for the land. The annual. expenditure upon a
mining claim of one hundred

dollars in labor or improvements, some-

times called assessment work, required by section 2324 of the Revised
Statutes, while necessary to the continued maintenance of the possessory title as against subsequent locators, is not a condition to obtaining
a patent. In this respect it is essentially different from the expenditure of five hundred dollars required by section 2325, which does not
affect the possessory title but is a condition to obtaining a patent, and
is therefore a matter between the applicant for patent and the government (P. Wolenberg et al., 29 L. D., 302). A failure to perform the
annual assessment work upon a mining claim does not ipsofacto work
a forfeiture'of the claim but only subjects it to relocation thereafter
and before the claimant resumes work.' But the necessity for the performance of such annual assessment work ceases when the purchase

price is paid and mineral entry allowed. By the purchase and entry of
a mining clain according to the mining laws, the equitable title immediately passes to the purchaser, his right to a patent is thereby established, and the requirement as to the perirmance of annual assessment
work is at an end (Benson Mining and Smelting Co. v. Alta Mining
and Smelting Co., i45 U. S., 4 2 8 ; McCormack v. Night Hawk and Nightingale Gold Mining Co., 29 L. D., 373). The entry of a mining claim

properly allowed, therefore, as effectively terminates the right to
relocate the claim because of failure to do the annual assessment work.
thereon, as would the resumption of work by a claimant in a case where
entry had not been made. At the time of the alleged relocation by
Neilson these claims were embraced in a' subsisting mineral entry and
no relocation thereof, based upon any default-in the doing of the annual
assessment work prior to the entry, could then be made.
Though more than two years elapsed between the application for
patent and the entry, this delay was caused by adverse suits, and by
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protests against the allowance of the entry, the latter -of which were
not withdrawn until January 27, 1899. The entry was made February
18, 1899. The delay therefore in carrying the application for patent to
entry was not voluntary on the part of the applicant and did not work
an abandonment of the application.;
The seventh specification, wherein it is alleged that the certificate
of the surveyor-general as to five hundred dollars worth of improvements Upon each claim was not filed within the period of publication
of notice of the application, is without merit, for reasons already
stated, and others now to be stated. Neilson was no party to the case
at the time the certificate was filed, and does not allege or show that.
he had any sort of right to the ground in question at the time said
certificate was filed or at the time mineral entry No. 1958 was made,
but if he could now be heard, the objection is insufficient.
A similar contention was considered in the case of Draper et al. v.
Wells et al.,(25 L. D., 550), wherein it was held, (syllabus) that:
The statutory requirement that proof of expenditure to the aounomtof five hundred
dollars shall be filed during the period of publication is directory only, not mandatory, as to the time when such proof shall be made; and proof; therefore, filed after
the expiration of said period, showing said expenditure made in due time, may be
properly onsidered.

The certification to which objection is made, though filed after the
expiration of publication, shows that the expenditure referred' to wasmade within the period of publication, and is within the rule above
quoted.
The eighth specification presents the contention that the omission to
state in the published notice of application the names of the adjoining
claims, with references to the record of location, is fatal to the entry.
The objection is purely technical, there being no pretence that Neilson
or any one from whom he caims had any interest in the land, or any
part of it, at any time within the period of publication, or that he was
in any way nisled by the omission complained of. The conflicting

claims are referred to in the published notice by number of the survey,
instead of by the name of the claim, which is data from which the
name could be readily ascertained, and is sufficient to put a prudent

man upon inquiry. The effect of a similar omission was considered in
the case of Gowdy v. Connell (on review), 28 1,. D., 240, and it was held

(syllabus) that:
The sufficiency of a published notice of application for mineral patent must be
determined by taking the notice as a whole, and if, when so taken, the situation of
the applicant's claim on the ground is designated with substantial accuracy, the
notice Should he held sufficient.

Under the authority supra, and of Hallett and Hamburg Lodes (27
L. D., 104), the objection insisted upon must fail.

The published notice of application contains such description of the
claims as make them easy of identification, and such as would inform a
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man of ordinary intelligence and prudence, who had conflicting claims,
of the extent of the conflict.,
No valid reason to the contrary being shown, your office decision
appealed from is hereby affirmed.
Pending the appeal here, your office forwarded, without action, plat

and field notes of an amended survey, returned by the surveyorgeneral of Colorado, in accordance with your instructions of May 4,
1899. These papers are returned for appropriate action by your office.

MINING CLAIMI-EXPENDITURE-I1ULE 53.
AUGUSTA

CHLESSENGER.

The proviso to rule 53 of the mining regulations, with respect to the expenditure
required to be shown in the case of an application that embraces several locations held in common, is not applicable, where the failure of the application to
pass to entry before July 1, 198, is due to the applicant's'delay in furnishing
the surveyor-general's certificate as to such expenditure.

Secretary Hithcock to the Commissioner of the General Land Office,
(W.V. D.)

February1,

1900.

(A. B. P.)

April 21, 1898,Augusta Schlessenger filed application for patent, No. 2527, for the Sunset, Monte

arlo, K. C., and

K. P. lode mining

claims, survey No. 11936, Cripple Creek mining district; Pueblo, Colorado. June 29, 1898, a few days after the expiration of the period of
publication of notice of said application, the necessary proofs of the
due publication and posting of said notice were filed, and the purchase
price for the land was paid.
November 22, 1898,.theapplicant filed the certificate of the surveyorgeneral, dated November 11, 1898,showing that labor had been expended and improvements made upon said claims to the aggregate
value of $1,050, which certificate also contains a statement to the
effect that said labor and improvements werecompleted and paid for before the .22nd day of June, 1898,the date of the expiration of the period of advertising said claims, but failure to file this certificate
-was caused by. a misunderstanding on the part of the agent in charge of the
application.

November 23, 1898, the local officers declined to allow entry upon said

application for the reason, in effect, that the certificate of-the surveyorgeneral failed to show an expenditure upon said claims, by the applicant
or her grantors, of an amount equal to five hundred dollars for each
location embraced in said application. Upon appeal to your office,the
action below was affirmed February

10, 1899, and thereupon

Schles-

senger appealed to the Department.
By Rule 53 of the mining regulations (28 L. D., 579, 603),it is declared,
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among other things, as explanatory of section 2325 of the Revised
Statutes, as follows:
The claimant at the time of filing the application for patent, or at any time within
the sixty (lays of publication, is required to file with the register,.a certificate of the
sn1rveyor-general that not less than five hundred dollars' worth of labor has been
expended or improvements made, by the applicant or his grantors, upon each location embrace i the application, or if the application embraces several locations
held in common, that an amount equal to five hundred dollars for each location, has
been so expended upon, and for the benefit of, the entire group; . . . . Provided,
That as to all applications for patent made and passed to entry before July 1, 1898,
or which are by protests or adverse claims prevented froiu being passed to entry
before that time, where the application embraces several locations held in comon,
proof of an expenditur of five hundred dollars uponthegronp will be sflfficient and
an expeniture of that amount need not be shown to havebeenmade upon, orforthe.
benefit of, each ocation embraced in the application.

The appellant contends that, inasmuch as her application for patent
was prosecuted to completio

i every particular except as to the filing

of the required certificate of the surveyor-general prior to July 1, 1898,
the same is within the terms of the proviso to said rule, and that entry
should have been allowed thereon upon the filipg of the certificate of
the surveyor-general November22, 1898,nunepro tnec, as ofJune29,1898,
the date when the proofs of publication and posting were filed and payment for the land was made; that in view of the recent departmental
decisions to the effect that the statutory requiremeits relative to the
filing, during the period of publication, of the certificate of the surveyorgeneral showing the expenditure of five hundred dollars in labor or
improvements, is directory and not iandatory (Draper r. Wells, 25 L. D.,
550; Floyd v. Montgomery, 26 L. D.. 122), there is no good reason why

said certificate should not have been accepted when filed November
22, 1898, and entry allowed as of the date when the other proofs were

submitted.
The proviso to said Rule 53 applies only to applications for patent
made and passed to entry prior to July 1, 1898, or which were by pro-

tests or adverse claims prevented from being passed to entry before that
time. The application in question has not yet been passed to entry, aud
there is no pretense that it was prevented from being passed to entry
prior to July 1, 1898,by protest or adverse claim. It was not in a condition to be passed to entry at any time prior to that date. Entry could
not have been allowed in the absence of the surveyor-general's certificate required by the statute to be filed, and this was not done until
November 22, 1898. The statute makes it the daty of the claimant to
file this certificate, and compliance with the statute in this particular
was just as much a prerequisite to the allowance of entry, as was any

other proceeding upon the application for patent.

The doctrine an-

nounced in the cases of Draper v. Wells and Floyd v. Montgomery, supra,

can have no application to this case.
It is further contended that the failure to sooner file the certificate
of the surveyor-general was due to a misunderstanding between that
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officer and the agent who had the application for patent in charge, and
that it was, therefore, no fault of the applicant that the certificate was
not sooner filed. There is nothing in this contention. It was no part
of the duty of the local officers to look after the matter of filing said
certificate. The law has specificallyplaced that duty upon the mineral
claimant. She should have seen to it that the certificate was properly
and timely filed, and she must, therefore, ablidethe consequences of her
failure in this respect. It was in no sense the fault of the government
that the certificate was not sooner filed.

Neither is there anything in the contention that the claimant should
have been notified of the defects in her proofs the day the same were
filed-June
29, 1898-whereas she was not so notified until July 11,
1898. It was her duty to see that the proofs were complete when filed,

and having failed to do so, she cannot complain of the delay of the local
officers in not taking the case up for exarminatiQn until after July 1, 1898,

which delay appears to have been made necessary by the press of other
business requiring attention. The local officers cannot always consider
and act upon the proofs in support of mineral applications the day on
which they are filed. The due and orderly despatch of the business
coming before them in the regular discharge of their duties requires
that cases should be taken up and considered in their order, and such
seems to have been the course pursued in this case.
In view of the foregoing, it is clear that the application in question is
not within the terms of the proviso of said Rule 53; and as the application embraces four locations held in common,it is equally clear that the
-certificate of the surveyor-general was not sufficient to warrant the
allowance of entry at the date of its filing.
The decision of your office is accordingly affirmed.
HOMESTEAD ENTRY-CITIZEN SH1IP.
HASTINGS AND DAKOTA

RY. Co. v. ROGNLIN.

The child of an alien, occupies under the homestead law, the status of one who has
filed his declaration of intention to become a citizen, where the father, during
the minority of such child, declares such intention, but does not complete his
naturalization before the child attains his majority, or thereafter.

Secretary Ritchcock to the Commissioner of te General Land Oce,
(W. V. D.)
January 15, 1900.
(E. J. .)
The Hastings and Dakota Railway Company has appealed from your
office decision of October 20, 1898, holding the company's indemnity
selection list, filed-on October 29, 1891, as to the S. E. J of Sec. 17, T.
122 N., R. 43 W., Marshall land district, Minnesota, for cancellation,
with a view to allowing the homestead application of defendant, Rogn- hin, therefore

The land is within the indemnity limits common to the grants to the

2967-VOL
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St. Paul, Minneapolis and Manitoba and the Hastings and Dakota
Railway Companies, for wybich witldrawals
on May 22, 1891. (12 L. D., 541.).

were made, but revoked

The. respective claims of said conpanies, within such indemnity
limits, were considered by the Department on October 23, 1891, in a
case between said companies (13 L. D.. 440). In that case the selection list of each of said companies, which included the land in contro-

versy herein, was rejected, and the lands were held to be
subject to entry by the first legal applicant, or to selection by the company first
presenting application therefor in the mannerprescribed by the regulations governing stich selections.

On October 29, 1891, pursuant to that decision, the Hastings and
Dakota

company filed a list of selections, which included the above

described tract, designating a proper basis therefor.
On April 6, 1894, Christian A. Rognlin presented a homestead application for the same tract, alleging i his corroborated affidavit, filed

therewith, that he settled upon the land i April, 1890,with the intention of claiming the same as a homestead, and had resided thereon
continuously ever since; that he had a house, b arn, granary, and 120
acres of breaking on the premises, of the value of $1,000.
The company filed a protest against the allowance of Rtogilin's appli-

cation, claiming superior rights under its indemnity selection, and
asked a hearing thereon, but in no wise traversing

1Rognlin s allega-

tions as to settlement, residence, and improvements, or the statements
of his homestead affidavit tending to show that he was qualified to
make entry.
No hearing seems to have been ordered in the case, but the papers
were forwarded to your office,under instructions therefrom, without
action thereon by the local officers, and on October 20,1898, your office
decision held that since the company, in its protest, did not traverse
the allegations of Rognlin, a hearing was not necessary to determine
the rights of the parties; that he was a qualified entryman and actual
settler upon the land for the purpose of securing a home when the
company made its selection thereof on October 29, 1891; and that

"under the ruling of the Department in the case of Vandeberg v.
Hastings and Dakota Railway Company (26 L. D., 390),the subsequent
selection of the company was incapable of defeating the prior settlement claim of the applicant," and the company's selection of the tract
was held for cancellation.
The appeal of the company from the decision of your office brings

the case before'the Department for consideration.
An examination of the case shows that ogulin's declaration of
intention to become a citizen of the United States, made on March 26,

1894, was filed with his homestead application. Subsequently, on
April 30, 1896, his affidavit was filed stating that he was born in Nor-

way in the year 1864, and came to the United States in 1882,with his
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father, Anders P. Rogilin, who, on February 28, 1883, declared his
intention to become a citizen of the United States, and that his father
died in the autumn of 1883.
A duly certified copy of such declaration of Anders P. Rogulin is on

file in the case. It will be noted that this declaration of intention by
the father was made while the son was a minor, and the applicant
claims that by reason of such action on the part of is father he, the

applicant, was a qualified homestead settler at the time he made settlement upon the land embraced in his application, in 1890.
In the case of Boyd v. Thayer (143 U. S., 135), in which the question

of citizenship of the governor of Nebraska was involved, it was said
that "clearly, minors acquire an inchoate status by the declaration of
intention on the part of their parents.' In the case of Meriam v. Poggi
(17 L. D., 579),it was said that "this inchoate status is all that is
required to qualify one to settle, and file under the pre-emption law,"

and that, " to all intents and purposes, the declaration of the father is
that of the minor child."
In the case of Weisner v. Clenm(26 [L. D., 300), it was held, thatthe minor child of an alien, who, during the minority of such child, declares his
intention to become a citizen, but does not complete his naturalization before the
child attains his majority, or thereafter, occupies, under the homestead law, the
status of one who has filed his declaration of intention to become a citizen.

Under the foregoing decisions, the applicant, Rogulin, was qualified,

as to citizenship, to make entry on October 29, 1891, the date of the
company's indemnity selection of the tract ivolved. His status in
this respect was not changed by reason of his having, subsequently,
made declaration of his intention to become a citizen.
This case is similar, in all other essential respects, to the case ot
Hastings and Dakota Railway Company v. Julin, decided by. the
Department on October 18, 1899(unreported). In that case the questions involved were fully considered and stated at length, and it is
*unnecessaryto repeat .tlen herein.
Your office decision, in favor of Rognlin, is affirmed, and upon his

perfecting entry within a time to be fixed by your office,the company's
selection of this tract will be canceled.
INDIAN LZUNDS-ALLOTMENT-DEATHI Or ALLOTTEE.
OPINION.
When au Indian allottee dies before the issuance of the trust patent, without heirs,
all rights under the allotmaeut ecoine extinct, and the allotment should be
canceled.

Assistant Attorney-General Van Devanter to the Secretary of the Interior,
lFebruary 15, 1900.
By reference, dated January

(C. W. P.)

13,-1900, a communication from the

Indian Office,dated December 22, 1899,transmitting an application to
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contest the Indian allotment No. 15 of Pete Cheney, made November
27,1895, covering the N. of the NW. I of the W. j of the NE. 1 of
Sec. 32, T. 18 N., R. 7 W., San Francisco, California, series, is referred

to me for an opinion upon the matters therein presented."
This contest affidavit, filed June 15, 189S,allegesthat the said Pete Cheney is dead; that he died at the Colusa county hospital, in
day of February, 1896; that said Pete Cheney has
said Colusa county, on thenever been married and that he left no issue or heirs at law.

It appears from the letter of the Commissioner of Indian Affairs
that the Commissionerof the General Land Office,under date of July 6,
1898,transmitted to the Indian Officesaid affidavit of contest, and that
upon an investigation instituted by the I dian Offlice,itwas ascertained
that the said Pete Cheney, the Indian allottee of said land, was dead,
that he had ever been married and left no issue or heirs at law, and
that John W. Cheney,'the contestant in said affidavit of -contest, was
then living upon said land.
It is also stated by the Comnmissionerthat the records of the Indian
Office show that an Indian named Pete Cheney made application, on
October 4, 1895, for an allotment of one hundred and sixty acres of

land under the 4th section of the act of February 8, 1887 (24 Stat., 388),
amended by the act of February 28, 1891 (26 Stat., 794), and that
under said application an allotment of the land above described was
made by a special allotting agent on Jne

7, 1897, which was duly

approved by the Secretary of the Interior.
The facts, of which a brief summary is given, above, are set out in
detail in the communication of the Commissionerof Indian Affairs, and
it appears from an inquiry in the General Land Officethat a trust patent has not issued upon said allotment. No question therefore arises
as to the disposition of an Indian allotment uponthe death of the allottee without heirs, subsequent to the issue of the trust patent. There
can be no doubt that when such allottee dies before the first or trust
patent without heirs, all rights under the allotment will become extinct,
and that the allotment should be canceled.
I concur with the Commissioner of Indian Affairs that John W.
Cheney's application to contest the allotment to Pete Cheney should
not be entertained, and am of opinion that in view of the evidence
secured by the investigation made by the: Indian Office,the said allotment should be canceled and so advise.
Approved, February 15, 1900.
E. A. HITCHCOCK,
iSeeretary
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ABANDONED MILITARY RESERVATION-TOWNSITE ENTRY.
OPINION.
Lands within an abandoned military reservation, opened to disposal nder the act
of August 23, 1894, are subject to townsite entry under.the provisions of section
2387, R. S., the lands when so entered to be paid for at the appraised value.

Assistant Attorney- GeneralTan Devanter to the Secretaryof the Jnteriors
Pebruary 15, 1900.

(W. C. P.)

In response to your request for an opinion whether certain tracts in
the Fort Maginnis abandoned military reservation "are subject to
entry as a townsite under section 2387 R. S. and following, i view of

the provisions of the act of August 23, 1894,28 Stat., 491-under which
the reservation is subject to disposal," I would respectfully submit:
The act of July 5, 1884 (23 Stat., 103),directed that whenever, in the
opinion of the Presiderit, any lauds i any military reservation should
become useless for military purposes, he should cause them to be placed.
under the control of the Secretary of the Interior for disposal as therein
provided. The Secretary of the Interior was authorized to cause such
lands "to be regularly surveyed, or to be subdivided into tracts of less
than forty acres each, and into town lots or either or both," and to
cause each tract to be appraised and sold at public sale at not less than
the appraised value.
The act of August 23, 1894 (28 Stat., 491), provided that all lands
not then disposed of in military reservations- theretofore placed under
the control of the Secretary of the Interior for disposition under the
act of 1884,when the area exceeds five thousand acres
except such legal subdivisions as have government improvements thereon, and
except also such other parts as are now or may be reserved for some public use, are
hereby opened to settlement under the public-land laws of the United States.

A preference right was given all bona fide settlers qualified to enter

under the homestead laws and residing upon agricultural lands in said
reservations, and persons entering under the homestead law were
required to pay for such- lands not less than the appraised value
thereof. The provisions of this act were, by the act of February 15,
1895 (28 Stat., 664),extended to all military reservations placed under
the control of the Secretary of the Interior under any law in force prior
to the act of July 5, 1884.
A part of the land in Fort Maginais reservation was appraised and
instructions

as to the disposal of such land were issued to the local

officers, being approved by this
L.ID., 260). In these instructions
included in a claimed townsite
instructed "to make no appraisal
instructedms

Department September 22, 1897 (25
it-was noted that certain tracts were
and that the appraisers had been
of Gilt Edge town lots until further

The Comnmissioner of the General L~aud Office has now submitted for
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approval instructions for the appraisentent of the land included in the
claimed town site in Fort 1Maginnisreservation "by their legal subdivisions of forty acres" saying it is necessary to have it appraised "in
order that it may be entered as a townsite under sections 2387 et seq.,

of the Revised Statutes."
The act of 1884 made no provision for entries under the townsite law

but required the sale of all lands either in tracts of forty acres or less
or as town lots, in the discretion of the Secretary of the Interior. The
act of 1894 declared that all lands not already disposed of in abandoned
reservations theretofore placed under the control of the Secretary of
the Iterior, except those having government improvements on them
and such as should be reserved for some public use, " are herebyopened
to settlement under the public land laws of the United States."
Section 2387,Revised Statutes, provides:
Whenever any portion of the public lands have been or may be settled upon and
occupied as a tovlisite not subject to entry under the agricultural preemption.laws,
itis lawful, in case such town be incorporated, for the corporate authorities thereof,
and7 if not incorporated, for the judge of the county conrt fr the county in witich
such town is situated, to enter at the proper land office, and at the mininum price,
the land so settled aild occupied in, trust for the several se and benefit of the
occupants thereof, according to their. respective interests.

This is a public land law under which a right is acquired by settlement and the phrase "are opened to settlement under the public land
laws of the United States" includes a settlement under this law unless
some other provision of the act i

which those words are used or some

provision of some other act precludes such a construction. The act of
1891specifeally provides that one who enters land in such reservations under the homestead law shall pay for the same not less than the
appraised value. A provision of this kind was necessary because the
general homestead laws require no payment. The conditions are differeut as to townsite entries. Under the law relating to those entries
payment is required " at the minimum price." If this provision is to be
construed as meaning the lowest price at which the lands may be disposed of the conclusion must be that lands in those abandoned military
reservations coming within the purview of the act of 1894 may be
entered under the townsite laws at the appraised price. The appraised
price is the minimum price of these lands because it is the lowest price
at whiclh they may be disposed of.
By the act of May 14, 1890 (26 Stat., 109), provision was made for.

townsite entries of lands i Oklahoma, such entries to be made under
the provisions of section 2387 Revised Statutes '`as near as may be"
and by the joint resolution of September 1, 1893(28 Stat., 11), the provisions of said act were made applicable to the territorry known as the
Cherokee Outlet.

The act of March 3,1893, (27 Stat., 612, 642), provides

for the opening of the lands in the Cherokee Outlet and fixes a scale
of prices therefor, ranging from two dollars and fifty cents to one dollar
per acre. In the proclamation openiig these lands to entry it was said
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that in the case of townsite entries "the land must be paid for at the
government price per acre" (17 L. D. 230, 247), and this rule has been
followed. That is to say, it is held that the price at which the law says
any particular body of lands are to be disposed of, is the " minimum
price" contemplated by section 2387 Revised Statutes. The same
reasoning is applicable to landsin abandoned military reservations and
when applied makes the appraised value the minimum price.
For the reasons given herein I am of the opinion, and so advise you,
that the tracts in question are subject to entry as a townsite under
section 2387 of the Revised Statutes.
Approved, February 15, 1900,
E. A. HITCHCOCK,

Secretary.
RAILROAD GRANT-CLASSIFICATION OF LANDS.
INSTRUCTIONS.
The Northern Pacific in making selections within the limits of its grant, will not
be reqo ired to make a showing as to the non-mineral character of lands-so classified under the act of February 26j 1895.

Secretary Hitchcock to the Commissioner of the. General Land Office,
(W. V. D.)
February 15, 1900.
(F. W. C.)

The Department is in receipt of your office letter of the 2nd instant,
in which you refer to the act of February 26, 1895 (28 Stat., 683), pro-

viding for the classification of the lands within the limits of the Northern
Pacific land grant i the States of Montana and Idaho, and request
instructions as to whether, in view of such classification, the Northern
Pacific Railroad Company, in making selections, should be.required to
comply with the second paragraph

of the circular of July 9, 1894 (19 L.

D., 21), which requires the filing by railroad companies of certain affidavits regarding the character of the lands where selections are made
within a mineral belt or proximate to any mining claim.
As the classification provided for in the act of February 26, 1895, is,
upon its approval by the Secretary of the Interior, made final, except
in case of fraud, so far as regards the adjustment of the grant to the
Northern Pacific Railroad Company, you will not require of said company any showing bearing upon the character of any lands within the
limits of its grant which have been classified under the act referred to.

-
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Tow v. MANLEY.
The ight of a purchaser from a railroad company to a confirmatory patent under
section 4, act of March 3, 1887,is not barred by the fact that at the date of his
purchase the land was settled upon and occupied by another, and that such fact
-was known to the purchaser, where, at the time of such settlement and purchase, the land was included in an outstanding patent, issued many years prior
thereto, for the use and benefit of the railroad company.

Secretary Hitchcock to the Commissioner of the General Land Office,
(W. V. D.)
February 16, 1900.
(F.W. C.)
Andrew Tow has appealed from your office decision of June 3, 1899,
rejecting his claim under section four of the act of March 3, 1887 (24
Stat., 556), for confirmation of his title to the NWI of Sec. 35, T. 95
N., R. 41 W., Des Nloines land district, Iowa, through purchase from

the Sioux City and St. Paul Railroad Company.
This tract is within the indemnity limits of the grant made by the
act of May 12, 1864 (13 Stat., 72), to the State of owa, to aid in the

construction of what was afterward known as the Sioux City and St.
Paul ailroad. It is opposite that portion of the line of said road
which was duly constructed and the completion of which, in sections of
ten miles each,was duly certified to by the governor of the State. Said
tract was patented to the State June 17, 1873, for the use or benefit of

the Sioux City and St. Paul Railroad Company, upon which the State
had conferred this grant. Based upon the failure of said company to
construct the portion of its line located between Lemars and Sioux
City, the State withheld its patent from the railroad company for a
portion of the lands patented to the State for the use or benefit of the
company, including the tract in question. In 1889, following the passage of the act of March 3, 1887, the United States commenced a suit

in the circuit court of the United States for the northern district of
Iowa to recover the title to certain of the lands patented to the State
for the ise or benefit of the company,including this tract, there having
been an amount of lands so patented in excess of the amount to which

the company had entitled itself by construction of a portion of its line
of road.

In that suit a decree was rendered in favor of the govern-

nent at the October 1890 term (43 Fed. Rep., 617), and on appeal to
the supreme court the decree was affirmed October 21, 1895 (159 U. S.,

349). Thereafter the lands, the title to which was restored niudersaid
decree, were opened to entry, after due publication of notice, at the
local office, on February 27, 1896. On that day several homestead

applications were presented to enter the tract here in controversy.
Andrew Tow, claiming to be a purchaser in good faith from the rail-

road company, made application for confirmation of his title and
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published notice of his intention to offer proof in support thereof on
March 24, 1896, due notice of which appears to have been given the

conflicting homestead applicants. By the decision of your office the
claims of all the homestead applicants excepting that of Mrs. Lottie T.
Manley, were rejected. That ruling seems to have been acquiesced in
so that the controversy has been narrowed down to the claims of Tow
and Mrs. Manley.
Your office decision holds that, but for the claim of Mrs. Manley,
Tow's application for confirmation of title would be recognized
as there is nothing but the claim. of Mrs. Manley to prevent Tow's claim as a
purchaser iD good faith from prevailing and his proof thereunder from being
accepted as the result of these proceedings.

Your office decision then denies his application because it is shown
that Mrs. Manley, with her husband, entered into-possession of this
land in July 1885, at which time they established residence thereon,
which was continued until she was deserted by her husband, from
.whom she obtained a divorce in 1890. Following the desertion, she
lived with her mother on the adjoining land but returned to the land
in. question, with her children, i about two years, and has since continued residing thereon. She and her husband had cultivated and
improved the land prior to Tow's contract of purchase, but to whatextent is not shown.

Under the decision of the supreme court which restored the title to
the United States, it was not found that the title had not been earned by
the company, but rather that the company otherwise received the full
quantity of lands which it had earned and that it was nnecessary to
inquire whether the particular lands involved in that suit should have
been assigned to the company rather than othei~lands containing a
like amount of acres, which had been patented to the company by the
State and which could not be recovered by the United States because
they had been disposed of by the company.
There was nothing in the status of the title to this land at the time
of Tow's contract of purchase which necessarily militated against the
good faith of that transaction. Such was the decision of this Department in the similar cases of Schneider v. Linkswiller (26 L. D., 407),
and Burton et al. v. Docliendorf (29 L. D., 479). When this former case

was in the circuit court of the UInited States for the northern district
of Iowa (95 Fed. Rep., 203),it was held by Judge Shiras thatto charge Schneider with being a purchaser in bad faith it is necessary to hold
that, -when he made his purchase from the railway company, he ought to have foreseen the outcome of litigation between the United States and the railway company,
which had not then been commenced, and which resulted in a decision which holds,
not that the company did not earn the lands in qiestion, and would not be entitled
to them by a strict legal construction of the act of Congress making the grant, but
that as the company did not build the entire line of road contemplated in the grant,
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and as it had in fact received the full number of acres it had earned, a court of
equity would not permit the company to show that, as a matter of law, it had
become entitled to the lands in O'Brien county.

Does the fact that the land had been settled upon and was occupied
by the Manleys at the date of ow's purchase bar the confirmation of
* his title under section four of the act of 1887? Said section provides:
That as to ll lands, except those mentioned in the foregoing section, which have
been so erroneously certified or patented as aforesaid, and which have been sold by
the grantee company to citizens of the United States, or to persons who have declared
their intention to become such citizens, the person or persons so pnrchasing in good
faith, his heirs or assigns, shall be entitled to the land so purchased, upon making
proof of the fact of such purchase at the proper land office, within such time and
under such rules as may be prescribed by the Secretary of the Interior, after the
grants respectively shall have been adjusted; and patents of the United States shall
issue therefore and shall relate back to the date of the original certification or patenting, and the Secretary of the Interior, on behalf of the United States, shall demand
payment from the company which has so disposed of such lands of an amount equal
* to the government price of similar lauds; and in case of neglect or refusal of such
company to make payment as hereafter specified, within ninety days after the demand
shall have been made, the Attorney General shall cause suit or suits to be brolight
against such company for the sid amount: Provided, That nothing in this act shall
prevent the purchaser of lands erroneously withdrawn, certified or patented as aforesaid from recovering the purchase noney therefor from the grantee company as by
this act required: Aad provided, That a mortgage or pledge of sail lands by the
company shall not be considered as a sale for the purpose of this act, nor shall this
act be construed as a declaration of forfeiture of any portion of any land-grant for
conditions broken, or as authorizing an entry for the same, or as a waiver of any
rights that the United States may have on account of any breach of said conditions.

Tow entered into a contract with the railroad company to purchase
the land oil March 15, 1887. At that time Mrs. Manley and her hus-

band were residing thereon and Tow had knowledge of this fact, and
for that reason your office decision finds that he was charged with
notice of the Manley claim and therefore his purchase from the company
was not in good faith.

Said section four grants to any person purchasing in good faith lands
erroneously certified or patented to or for the use or benefit of any com-

pany claiming through or under a grant from the United States to aid
in the construction of a railroad, upon making proof of the fact of such
purchase at the proper land office,the right to receive a confirmatory.
patent from the United States which "shall relate back to the date of
the original certification or patenting." In the case of the Winona and
St. Peter R. B. Co. v. United States (165 U. S., 483), a claim for confirmation of title had been made on behalf of the Winona and St. Peter Land
Company, as purchaser from the Winona and St. Peter Railroad Company, to certain land excepted from the railroad grant, because of the
subsisting pre-emption declaratory statement of Thomas Marshall, Jr.,
covering the land in controversy, of record in the local laud office at

the time of the attachment of rights under the railroad grant. Marshall's filing was superior to the grant and he was still in possession of
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the land at the time of the purchase thereof by the Winona and St.
Peter Land Company. In considering the claim of the purchaser the
court, in said decision, held thatSuch a purchaser can not claim to be one in good faith if he has notice of facts
outside the records df the land department disclosing a prior right. The protection
goes only to matters anterior to the certification and patent. The statute was not
intended to ut off the rights of parties continuing after the certification, and of
which at the time of his purchase the purchaserhad notice. Only thepurelytechnical
claims of the government were waived.
Here the claimant Marshall was in possession; had been in possession twenty
years; the land was not wild and vacant land.
is possession was under a recorded
claim of title, and under such a claim as forbade the issue of a patent. In other
words, the land was erroneously certified. There was, and continted to be, an individual claimant for the land. There was no cancellation on the records of the land
department of his claim. He continued in possession, and was in possession not
only when the certification was made but when the land company purchased. Its
purchase, therefore, was not made in good faith, and there is nothing disclosed to
stay the mandate of the statute fr the adjustment of the land grant, and a suit to
set aside the certificate erroneously issued.

When the land here in controversy was patented to the State for the
nse or benefit of the railroad company June 17, 1873,neither of the
Manley's was asserting any claim or right thereto, so that no claim or
right of theirs was infringed upon by the issuance of that patent.
Their settlement upon and improvement of the land was not a matter
anterior to the patenting. The patent had been outstanding twelve
years when they went upon the land, and nineteen years when Mrs.
Manley, after two years absence therefrom,

following Mr. Manley's

desertion of her an d the subsequent divorce, resumed residence thereon
Yo claim was initiated or right acquired by settling upon or tendering
an application to enter land in that condition. While Tow's knowledge
of their presence upon the land at the time of his purchase, charged
hin with notice of their claim, the notice so imputed to him was of a

claim which had'been initiated subsequently to the patenting of the
land by the United States on account of the railroad grant. Their
settlement in 1885 upon land so patented i

1873 did not affect the

validity of the patent, and consequently-Tow's knowledge of their
presence upou the land at the time of his purchase was not notice of
any invalidity in that patent and did not affect the bona fides of his
purchase.
A careful examination of the act of 1887shows that the question
now under consideration-must be answered in the negative. The first
section directs the Secretary of the Iuterior to adjust all railroad land
grants in accordance with the decisions of the supreme court, and the
second commands that upon such adjustment the Attorney General
shall commence and prosecute the necessary proceedings to cancel all
patents, certifications or other evidence of title theretofore erroneously
issued on account of such grants, and to restore to the United States
the title so erroneously conveyed. Section three declares that if in
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such adjustment it appears that the homestead or pre-emption entry of
any bunafide settler has been erroneously canceled on accotunt of any
railroad land grant or the withdrawal of public lands from market in
aid thereof, the settler, upon application, shall be reinstated in all his
rights and allowed to perfect his entry by complying with the public
land laws, if he has not located another claim or made an entry in
lieu of the one so erroneously canceled, and has not voluntarily abandoned the canceled entry. It further directs that if any such settlers
do not make application for such reinstatement of their entries within
a reasonable time, to be fixed by the Secretary of the Interior, then all
such unclaimed lands shall be disposed of under the public land laws
"with priority of right given to bonafidepurchasers of such unclaimed
lands, if any, and if there be no such purchasers then to bonafide settlers residing thereon.". This section thus gives preferences in the disposition .of the lands to which it relates in the following order:

1) To

those whose entries thereof have been erroneously canceled on account
of a railroad land grant or the withdrawal of public lands froni the
market in aid thereof, and who have not surrendered or voluntarily
abandoned the entries canceled.

(2) To bona fide purchasers.

(3) To

boieafide settlers residing upon the land. Such entries could have
been erroneously canceled only in the event that they were made, or
predicated upon some right initiated, before the attachment of rights
under the railroad land grant, or before the withdrawal in aid thereof.
As was well known at the date of the act of 1887, no lands were ever

patented or certified on account of a railroad land grant, until after
the rights of the grantee thereunder had attached by definite location
of the line of its road or by other identification of the limit of the
grant. The class of persons to whom a preference, over bona fide purchasers of patented or certified lands, is given by this section is therefore confined to those whose rights were initiated prior to the erroneous

patenting or certification, and does not include those who may have
settled upon the lands thereafter at a time when the legai title had
passed out of the United States and when no entry could have been
rightfully allowed by the land department. If at the time of the attachment of rights finder a railroad land grant lands were embraced
in a subsisting valid homestead or pre-emption entry which was subse-

quently erroneously canceled on account of the grant, or a withdrawal
in aid thereof, and the lands then erroneously patented under the grant,
one who makes a bona fide purchase of such lands from the company

on the faith of the patent is, under the plain language of this section,
clearly given a preference over all settlers other than the one whose
entry was so erroneously canceled. Tis being true, it is difficult to
conceive of any reason why, where there was no such claim anterior to
the patenting or certification, one who makes a bonafide purchase from

the company on the faith of the patent should not be equally preferred.
The fourth section prescribes the manner in which purchasers in good
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may obtain a con-

firmatory patent from the United States which "shall relate back to
the date of the original certification or patenting" but contains no reference to or recognition of settlement claims. Section five relates to
lands which have not been patented or certified to or for the use of the

grantee company, and which are of thenumbered sections prescribed
in the grant and are coterminons with the constructed parts of the road,
but which are for any reason excepted from the operation of the grant,
and declares that bona fide purchasers thereof from the grantee company may obtain title thereto by making payment therefor to the
United States at the ordinary government price for like lands. This
section expressly excludes from its operation all lands which at the
date of the sales thereof were in the bonc fide occupation of adverse
claimants under the pre-emption or homestead laws and whose claims
and occupation have not since been voluntarily abandoned, and authorizes such pre-emption and homestead claimants to perfect title thereto;
and it further expressly excludes from its operation all lands settled
upon subsequent to December 1, 1882,by person claiming to enter the
same nuder the settlement laws and authorizes such settlers to perfect
title thereto. The sixth section gives a preference right of purchase
for a period of one year from the date of the act to those who have
purchased any such lands as the property of any railroad company for
the State and county taxes thereon, where the grant to such company
has been subsequently forfeited, but expressly excludes from its operation lands which previous to or at the time of the taking effect of
the grant were in the' possession of or subject to the right of any actual
settler. It is thus shown that Congress has clearly defined the instances in which it was intended to 'give to settlers and. purchasers,
respectively, a iefrence right to the land, and that the only instance
in which a settler is given a preference right over a bona fide purchaser
from the rantee company of lands erroneously patented or certified to
or for the use or benefit of said company is where the homestead or preemption entry of a bona fide settler made, or based upon a right ini-

tiated, prior to such patenting or certification has been erroneously
canceled on account of the grant or a withdrawal in aid thereof, and
then only where the entry has not been surrendered or voluntarily
abandoned by the settle1.

This case is not one of that

character,

There was, no entry of or other claim to the land at the time of the
patenting thereof on the faith of which the purchase in question wasmade.

It follows that the fact that the land bad been settled upon and was
occupied by the Manley's at the date of Tow's purchase does not bar
or prevent the confirmation of his title under section four of the act
of 1887.
The decision of your office is accordingly reversed, and Tow's appli-

cation for a confirmatory patent is sustained.
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SOLDIER'S ADDITIONAL

HOMESTEAD-CERTIFICATE

OF RIGHT.

WILLIFORD JENKINS.
If a soldier, entitled to the right to make a soldier's additional homestead entry,
dies without having exercised said right, leaving no widow or minor orphan children, the right to make said entry vests in his personal representative; and a
duplicate certificate of said right may issue, in the name of the deceased soldier,
on the application of the executor of his estate, it being satisfactorily shown
that the original has been lost or destroyed.

Secretary Hitchcock to the Commissioner of the General Land Ogce,
F ebruary 17, 1900.
(0. W. P.)
(W. V. D.)

Williford Jenkins has appealed from your officedecisions of February
14, and April 10, 1899, denying his application for the reissue of certifi-

cate of right to make soldier's additional homestead entry in the name
of William W. Jenkins, and for its recertification in the name of the
applicant.
The record facts necessary to be considered in determining the ques
tions presented show tat, on July 2,1878, your office issued, under
section 2306 of the Revised Statutes, a soldier's additional homestead
certificate for eighty acres of and in favor of William W. Jenkins,
Said
late private of company A, 24th regiment of Missouri ifantry.

certificate was delivered to Messrs. Gilmore and Company, of the city
of Washington,. and it was afterwards found with the final proof
submitted on Jenkins'

soldier's additional homiestead entry, No. 5550,

which was canceled by your office,and returned to the local office at
Ironton, Missouri, for delivery to Mr. Jenkins, and was transmitted to
him by mail.
On July 2,1898, Williford Jenkins made application to your office for
"a re-issue of said certificate and for its re-certification" in his name.

In his sworn statement lie avers:That he is the brother of William W. Jenkins %ho died on the 4th day of May,
1897,and the executor of his estate.
That the said William W. Jenkins was the same person who served during the war
of the rebellion as a member of Co. "A", 24th regiments Missouri infantry, and the
same person who made Ironton, Mo., original homestead entry No. 329, for the
SW.- NW.-, and NW.+ SW.-, Sec. 23, T. 24 N., R. 8 W., and to who,,,, some years

thereafter, the Commissioner of the General Land Officeissued a soldier's additional
homestead certificate of his right to an additional 80 acres.
That his above described original entry having been canceled, the said William
W. Jenkins thereupon used the said additional certificate in making Ironton, Mo.,
soldier's additional homestead entry No. 5550,covering the same tracts that had been
embraced in the said original entry, which additional entry was subsequently canceled because of his failure to reside upon and improve said land, as required by the
terms of said certificate.
That following these two ineffectual efforts to secure title to said tracts of land,
the said William W. Jenkins then made Ironton, Mo, adjoinining farm entry No.
11,550,of the same, which entry he afterwards commuted to cash entry No. 46,271,
and under this last described entry a patent was secured by him to the said tracts
of land.
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That afflant is informed and believes that with his letter of January 11, 1887,
holding said additional entry No. 5550 for cancellation, the Commissioner of the
General Land Offie returned the said additional certificate to the Ironton land office,
and directed that the same be delivered to the said William W. Jenkins in the event
that said entry 5550 should be finally canceled. And afiant is also informed and
believes that said entry No. 5550was canceled on May 25, 1887, and that the records
of the Ironton land office appear to show that said certificate was delivered to
William W. Jenkins,

by mail, on May 27, 1887.

That when the foregoing facts became known to the affiant he made careful and
diligent searches for said additional certificate, at various times, through all the.
papers, books and records left by the said William W. Jenkins and throughout the
premises lately occupied by him, but that he has been unable either to find the same
or any record or trace thereof, and he therefore avers that said certificate has been
lost and cannot be found. And, inasmuch as said certificate required William W.
Jenkins to reside upon the land located by him therewith, which he Would not do,
it is affiant's belief that, the same was considered worthless and was destroyed by
him. F thermore, the affiant is satisfied that said certificate was never transferred
by the said William W. Jenkins to any other person.
That as the executor and beneficiary of said estate, affiant has never heretofore
either bargained, sold, or hi any manier disposed of his interest in said certificate,
or his right thereto to any one. whomsoever, and, in view of all the foregoing facts,
affiant hereby applies to the Commissioner of the General Land Officeunder Sec.
2306of the Revised Statutes of the United States, and the act of August 18, 1894
(28 Stats., 397), and the departmental decisions thereunder, for a re-issue of said
certificate and for its re-certification in the affiant's name.

On July 5, the applicant filed a certificate
O

from the judge and ex

officio clerk of the probate court of Howell county, Missouri, under his

official seal, dated July 5, 1898, stating that the records of said court
show:
(1) That by the last will and testament of William IT. Jenkins, dated November
20, 1893, Williford Jenkins was appointed the sole executor, without bond, of the
*estate of the deceased, the said William W. Jenkins.
(2) That the saill will was duly proved and probated by this court on the 29th
day of May, 1897.
(3) That the said Williford .Jenkins duly qualified upon the death of the said
William W. Jenkins, and is nowt .xercising the executorship of said estate.

Eere it should be observed that William W. Jenkins' will is not with
the papers, ad it cannot e seen what particular disposition the
testator made of his property.
On February 28, 1899, the applicant filed, with a motion for review

of your office decision of February 14, 1S99,denying his application, a
certificate of the said judge and ex officioclerk of the probate court of
Howell county, Missouri, under his official seal, dated February

25,

1899, stating that it appeared from the records and papers on file in
his office that the said William W. Jenkins, who died in May, 1897,

died leaving neither wife nor children; also an affidavit made by R. S.
Hogan, of West Plains, Missouri, stating:
That he was formerly county clerk of Howell county, and is noWthe president of
the West Plains bank, and that from about the year 1875 to the date of his death,
the afflant was personally acquainted with the late Wm. W. Jenkins, who resided
on a farm in T. 24 N., R. 8 W., in this county.
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That afflant is familiar with several efforts made by the said Jenkins to acquire
title to the SW.

NW. i and NW. i SW. 14See. 23, T. 24 N., R.

W., which adjoins

the farm above referred to; in connection with which efforts, afflant is informed
that a soldier's additional homestead certificate for 80 acres was issued to him, in
fact affiant has seen a letter signed by the officers of the Ironton, Missouri, Land
Office, acknowledging the existence of such a certificate.
That, within the time above stated, the afiant was often consulted by the said
Jenkins on business matters,and frequently lid business for him. Among other
things, afflant prepared for him the final proof upon which he commuted his adjoining farm entry of said land to a cash entry, and the aant knows thatthe certificate referred to was not used in making said proof, nor was any reference made to
such a certificate in that connection. Furthermore, the aant never heard the said
Wm. W. Jenkins mention or refer to such a certificate in any muanncrwhatsoever.
That afflant is also well acquainted with Williford Jenkins, brother of Win. W.
Jenkins and his executor, and has frequently given him advice and assistance in the
settlement of his brother's estate, and, ibr this purpose, the affiant has at various
times had in his possession some of the papers and documents pertaining to said
estate.
That it was through the affiant that Williford Jenkins negotiated the sale to John
H-.Howell, of the additional honestead certificate herein referred to, which sale
was consummated in or about the mouth of J Line,1898; and, before concluding said
sale ad executing the papers required by the attorney of the said Howell, both
the afflaut and Williford Jenkins carefully searched through all the papers then in
possession of each of them, which, together, constitute all of the papers and douments left by Win. W. Jenkins, and that said certificate was not among any of said
papers. Furthermore, afflant says that he does not believe the said Wm. Wt.Jeukins
sold or disposed of said certificate in his lifetime, as the affaut had sncb intimate
knowledge of and connection with the said Jenkins that he has no doubt he would
have knowledge of such a sale, if it had been made.
Finally, affliantsays that Williford Jenkins' affidavit as to the loss of said certificate should be given full faith and credit, as he is a man whose word or oath is
unquestioned in this conmunity.
Further afflant saith not.

On February 14, 1899, your office denied Williford Jetkins's application, and on February 28, 1899, be filed a motion for review of your
office decision, which was overruled by your office letter of April 10,
1899. This motion for review is founded upon the sale, for a valuable

consideration, of said soldiers' additional certificate by the applicant,
as executor of the said William W. Jfelikins, to John E. Howell, on the
same day on which he filed his application in the local office, and it is

claimed that under the provisions of the act of August 18, 1891,spr,
your office decision of February 14, 1899, should be set aside and the

certificate of right re-issued in the name of William W. Jenkiis, and
re-certified to Mr. Howell as te purchaser from the executor.

With the motion for review, besides the papers above referred to,
were filed a bill of sale of said certificate, by the executor of William
W. Jenikins, to John H. Howell, for the consideration of $25; also the

affidavit of said Howell, stating that lie purchased said certificate in
good faith and for a valuable consideration.
In the case of Webster v. Luther (163 U. S., 331.),the supreme court

held that the right to make soldiers' additional entry was without
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restriction, and therefore assignable and transferable, and that Congress intended to bestow a gratuity upon the donee, and to make itas
valuable as possible. The court quotes with approval the words of
Judge Sanborn, delivering the opinion of the circuit court of appeals
for the eighth circuit, in the case of Barnes v. Poirier, 27 U. S. App.,
500, that:The beneficiary was left free to select this additional land from any portion of
the vast public domain described in the act, and free to apply it to any beneficial
use that he chose. It was an unfettered gift in the nature of compensation for past
services. It vested a property right in the donee.

And Judge Brewer, in the case of Mullen-v. Wine, 26 Fed. Rep., 206,
cited by the supreme court in the case of Webster v. Luther, held that
the right to the additional land is a thing of value, is personal property,
and can be exercised and enjoyed anywhere.
It must therefore be held, in accordance with the act of Congress
granting the right to make soldiers' additional entry, that in case the
soldier entitled to the right, but without having exercised it, dies,
leaving no widow or minor orphan children, the right to entry vests in
his personal representative as personal property.
It is shown that William W. Jenkins died on May 4, 1897, leaving a

will, by which the applicant, Williford Jenkins, was appointed the
sole executor, without bond, of the estate of the decedent; that the
will was duly admitted to probate, and that Williford Jenkins duly
qualified as such executor; that on July 2, 1878, a soldier's additional
homestead certificate for eighty acres of land was issued to William
W. Jenkins, and that said certificate was transmitted to him by the
local officers at Ironton, Missouri. It does not appear that any effort
has been made to locate said certificate since it was transmitted to
William W. Jenkins. The applicant and Mr. Hogan, of West Plains,
Missouri, who was formerly county clerk of Howell County, Missouri,

and was at the time he executed his affidavit president of the West
Plains bank, swear-that they have carefully searched the papers left
by the decedent, and that the certificate was not among said papers,
and that they believe that it was either lost or destroyed. The record
raises a reasonable presumption of the loss or destruction of the certificate, and entitles the executor of the deceased soldier to a duplicate certificate in the latter's name. In the case of Henry N. Copp, 23
L. D., 123, it is held, that an outstanding certificate is one that has
been issued and has not been located, canceled or surrendered, and that
the loss of the certificate can not be treated as the loss or destruction
of the right thereunder .
There appears to be no reason for the denial of a duplicate certificate at the instance either of the beneficiary or his successor in interest, which includes his personal representative where the right passes
to. him upon the death of the beneficiary, and your office decision was
erroneous in holding otherwise.
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It is not shown that the executor has the right to sell the certificate
(see 1 Revised Statutes of Missouri, 1889, Sec. 131, p. 147), and hence
no right is shown in owell to recertification.

It is therefore held that the said Williford Jenliins, executor, is
entitled to have a duplicate soldier's certificate issued in the name of
William W. Jeihkins, and vou are directed to issue the same and
deliver it to the executor, or his lawfully authorized agent.
Your office decision is modified accordingly.

WISE ET AL. v. KuRE.

Motion for review of departmental decision of August 4, 1899, 29
L. D., 77, denied by Secretary Hitchcock, February 17, 1900.

APPLICATION

FOR STURVEY--CORRECTION

OF, SURVEY.

JOHN MCCLENNEN ET AL.
The Department has the authority, after the tracts.designated by a government
survey as fractional by reason of bordering upon a body of water, have been
disposed of, to examine into the correctness of such survey, and if that examination demonstrates that there was no body of water to prevent the extension of
the township, section, or sub-division lines, to cause the lands thus erroneously
omitted from survey to be surveyed, and disposed of as public lands of the
United States.

Secretary ilitchoock to the Commissioner of te General Land Office,
(W. V. D.)

February 17, 1900.

(W. C. P.)

John McClennen and Moses L. Pruitt and Clay County, Iowa, have

presented applications for the survey of certain lands in said county,
amounting to about eight hundred acres, which it is alleged have never
been surveyed and are represented by the government survey of lands
in that vicinity and by the plats made therefrom as a lake. Protests
against these applications were presented by adjacent owners and the
matter was submitted to the Department by your office letter of April
7, 1899, for instructions in the premises.

The township in which it is alleged this nsurveyed land is, being
T. 96 N., R. 35 W., Iowa, was urveyed in 1855 and 1856, and that sur-

vey and the miapmade from the field notes thereof represented parts
of sections 1, 2, 11, 12, 13 and 14, as a lake.

A meander line was run,

indicating the extent of the alleged body of water, and the tracts ren-deredfractional thereby have all been disposed of by the United States.
This meander line starts from a point near the half-mile corner on the
east line of section 1, runs thence in a southwesterly direction to a
point in section 13 near the half-mile corner on the line between sections 13 and 14, thence northwest to a point just west of the half-mile
corner on the line between sections 11 and 14, and thence in a north-
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easterly direction to a point just east of the half-mile corner on the
north line of section 1.

The petitioners here-have filed a map purporting to show the lake as
it ilow actually is. According to this map the meander line starts at
the same point as does the meander line shown upon the map of the
government survey. It runs thence in a southwesterly direction to a
point somewhat less. than a quarter of mile almost due south of the
center of section 1; thence in a nortberly direction to a point just north
of the center of section lI; and thence in a northeasterly direction to the
point on the north line of section 1 where the meander line shown by
the government survey ended. The starting points and the stopping
points are the same in both cases.
The applicants, McOlennen and Pruitt, allege
"that there never was a lake of water in said sections [1, 2, 11, 12, 13 and 14] and
that the meander lines as set out by the government survey, and as shown by thegoverinment plats, is an absolute mistake, and that there is not now and never has been
any lake or body of water on said sections of laud upon which to base said meander
lines;"

that there is a lake in the adjoining township which boiders on the NE.
l of section 1, of the lands in question; that the configuration of the
shores of said lake has not materially changed since the government
survey; that the meander lines of said survey are so surely wrong as to
leave no doubt that a fraud was perpetrated in the making of said survey; that much of the land is high, dry and tillable land that would not
have passed to the State as swamp land had it been properly surveyed;
that McClennen has been residing upon and cultivating about one hundred and sixty acres of said unsurveyed land for fourteen years, and that
Pruitt has been residing upon and cultivating about one hundred and
twenty acres thereof for six years.
With the papers is an affidavit of J. T. Painter, who says he made a
survey of these lands and prepared the map fil6d as "Exhibit 1.' He
explains the map and certain photographs filed as exhibits and says:
I further depose and say that about two hundred acres of the land between the
meander lines of the original survey, as shown on plat Ex. 1 is high hilly land; that
a large portion of the balance of the said unsurveyed land would be termed as
gentle rolling prairie land and that the remainder of said unsurveyed land would
be of a swampy character.
I further depose and say that the meander lines as made by the government
surveyor, as shown in red ink on plat Ex. 1, are absolutely erroneous; that there
never was a body of water upon which to base said meander line; that they are run
over the tops of hills and along the sides of hills and it is my opinion that they were
run on paper only and never were actually chained or surveyed,

A joint affidavit of McClennen and Pruitt sets forth that the former
is residing upon and cultivating a portion of the high dry land in
sections 2, 11 and 12, and that Pruitt is residing upon and cultivating
unsurveyed land in section 1, and cone]ldes as follows:..
We further depose and say that all the land resided upon and cultivated can be
cultivated to crops in any season; that the same is very hilly and that it is
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impossible that the same was ever covered by the water from Lost Islandlake, or that
it was ever in a lake at all, and that its present condition is the same as it was when
the original survey was made.

There are filed the affidavits of ten parties who claim to have known
the land in question for from five to twenty-five years, each of whom

says he has read the affidavits of Painter and MeClennen and Pruitt
and from his personal knowledge of the character of the lands knows
the statements made therein are true.
With the petition are affidavits of five other persons who say that
they were acquainted with the surveyors who made the surveys of this
township and other government lands in Clay and Palo Alto counties,
and that while making these surveys the men were frequently under,
the influence of liquor and wholly unfit to properly perform that work.
Owners of adjacent lands were notified of the filing of these petitions

and some of them have filed protests against the survey of the land in
question as requested. None of these protests denies the statement
that there is a large body of land within the meander lines as fixed by
the government survey of said township, nor alleges that said lines
correctly, or approximately so, indicated any body of water as it existed
at the time of said survey. They claim, as grantees of the tracts made
fractional by said meander lines, the adjoining unsurveyed land.
The question is as to the authority to survey these lands as governnent lands, if the facts are as stated by the petitioners, and, hence, for
the present these statements that the survey was erroneous and that a
large portion of the space indicated thereby as water was in fact land
that should have been surveyed, will be taken as true.
The petitioners rely upon the decision of the supreme court of Iowa
in the case of Grant v. Hemphill (92 Iowaj 218), in support of their

contention, while the rotestants refer to the decision of the same
court in Schlosser v. Cruikshank (96 Iowa, 414), in support of their
claims. These cases both involved land in the immediate neighborhood
of that here in question. In Grant v. lemphill it was found that
there was no body of water anywhere on the land upon which to base
the meander line. The court recognized the rule that meander lines
are run, in surveying the public lands, not as boundaries but for the
purpose of defining the sinuosities of the body of water and as a means.
of determining the quantity of land in a tract made fractional by reason
of bordering upon such body of water, but held that the rule did not
apply in that case because there was no body of water to which the
meander line could be referred.

The petitioners, in a supplemental brief refer to the decision of the
supreme court of Iowa in Rood et al. v. Wallace et al. (79 N. W. Rep.,

449), in support of their contention.' In that case a certain portion of
a township was marked as Owl lake and a meander line was run to
mark the extent of such body of water. Afterwards it was claimed
that there was no lake but that the portion marked as such was swamp
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and overflowed land and a patent was issued to the State therefor
under the swamp land grant. The controversy was between grantors
under this patent and the State claiming right under the rule holding
the State entitled to the beds of all lakes and streams.
The owners of adjacent tracts made fractional by the meander line
were not made parties to the suit. The court held:
There seems to be no doubt that the Secretary of the Interior had the right, in so
far as the parties to this suit are concerned, to redetermine the question as to whether
or not the land in question was a part of the lake bed, or was covered by the so-called
swamp land act.

This decision sustains the petitioners to the extent of saying that
the original survey is not necessarily conclusive but that a resurvey
may in certain cases be made. In another part of the opinion it is said:
Purchasers of lots abutting on the meandered line, or otherwise directly interested ate, it seems to use the only persons who may object to the re-survey; and no
re-survey will be permitted which will in any manner prejudice their interests.

The protestants here refer to this part of the decision as sustaining
their position.
In Schlosser v. Cruikshank, it was found that there was at the time.
of the survey a body of water to which the meander line could be
referred; that, therefore, the general rule applied thereto and the grantee
of the government took the land between the meander line of the tract
purchased and the actual water line.
The law regulating the survey of public lands is found in sections
2395, 2396 and 2397 of the Revised Statutes. It is directed that the
public lands shall be divided by north and south lines and by others
crossing them at right angles so as to form townships six miles square,
unless where the line of an Indian reservation, or of tracts of land heretofore surveyed
or patented, or the course of navigable rivers, may render it impracticable; and in
that case this rule must be departed from no further than such particular circumstances require.

These townships are to be divided into sections by running through
them lines each way and marking a corner on each of said lines at the
end of every mile. The sections and quarter sections are to be divided
by straight lines run from points marked on section lines to opposite
corresponding corners, with the provision thatin those portions of the fractional townships where no such opposite corresponding
corners have been or can be fixed, the boundary-lines shall be ascertained by running
from the established corners due north and south or east and west lines, as the case
may be, to the water course Indian boundary line, or other external boundary of
such fractional township.

To ascertain the quantity of land in any section or subdivision thus
made fractional, it is necessary to know the length and course of the
water line or other external boundary between the points where the two
straight lines intersect the same, and hence the water line or other external boundary is meandered between such points. While these mean-
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der lines are in theory coincident with the water line where that is the
external boundary they are not generally run for the purpose of locating
or establishing such boundary but for the purpose of ascertaining the
sinuosities of the banks of the body of water, the actual boundary, and
as a means of determining the quantity of land in such fractional tract,
subject to disposal. (Railroad Co. v.; Schurmier, 7 Wall., 272; Hardin
v. Jordan, 140 U. S., 371; Horne v. Smith, 159 U. S., 40; La Follette
et al., 26 L. D., 453; Grant v. Hemphill, 92 Iowa, 218, 60 N. W. Rep.,
618; Schlosser v. Cruikshank, 96 Iowa, 414, 65 N. W. Rep., 344.)

The meander line and the actual water line will seldom, if ever, be
exactly coincident and usually it will be found that there are small
portions of land lying between these lin es.

Such portions are, however,

regarded as passing to the purchaser of the surveyed fractional tract
which they adjoin, the water line and not the meander line being held
to be the true boundary.
Has this Department, after the tracts designated by the survey as
fractional because of bordering upon a body of water, have been disposed of, authority to examine as to the correctness of such survey and,

if such examination demonstrates that there was no body of water to
prevent the extension of the township, section or subdivisional lines
and, that therefore the survey was incorrectly made, either through
mistake or fraud, is there any authority to cause the lands omitted from
such survey to be surveyed and disposed of as public lauds?
The authority to cause a survey to be made under such circumstances
has not been denied by this Department, but the decisions so far as
they go, tend to assert it.

In the case of Archie G. Palmer (26 L. D.,

24), application was made for the survey of an island in the Platte
river,.alleged to have been i existence at the date of the survey of
public lands upon the bank of the river but not shown upon the plat of
such survey, and the Department said:
But if it is a fact that there was in existence, at the date of the survey, an island
in the locality described, above high water mark and not subject to overflow and fit
for agricultural purposes, containing about one hundred and twenty-five acres of
land-more than three legal subdivisions-which was omitted from the survey of 1862,
it may be that the island was omitted from the original survey through fraud- or
mistake, so that a survey should now be granted.

A hearing was ordered to ascertain te facts and upon consideration
of the evidence adduced the application for survey was denied, it being
held that there was nothing to indicate fraud or mistake. Archie G.
Palmer (27 L. D., 380).
In the case of W. L. Hemphill et al. (26 L. D., 319), the allegations

made in support of the petition for a survey were very similar to those
made here and it was ordered that an inquiry be instituted to ascertain
the facts.

AD employe of your office was detailed to make an investi-

gation, who reported that the lands were erroneously returned as covered by a lake and that there was no reasonable doubt that the pre-
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tended meandering of a lake was improper and almost wholly fictitious.
He made a survey of-the lands and with his report submitted a plat
based upon that survey. This Department concurred in the recomimendation of your office that such survey should be approved and the
land disposed of as government lands (27 IL.D., 119).

In John J. Serry et al. (27 L. D., 330), the application for a survey of
lauds between the meander line and the actual water line was refused.

In that decisionit was said:
These lots were bought from the government upon the faith of the statement that
they had a water front and have for many years been bought and sold among individuals under the same conditions. If there be any power in this Department under
such circumstances to disregard the former survey and make a new one that power
would be exercised only in exceptional cases where the utmost disregard of rules
and regulations and flagrant mistakes in the execution of the former survey were
disclosed. No sneh condition is exhibited here. The land alleged to have been left
between the meander line and the water was not of great extent and was of little
value either present or prospective at the date of that survey.

The question presented here does not seem to have been directly
involved in any decision of the supreme court of the United States,
and hence 110specific ruling therein is to be found.
In (ragin v. Powell (128 U. S., 691), the court laid down several propo-

sitions which have a bearing upon the question now under consideration. It was said:
It is a well-settled principle that when lands are granted according to an official
plat of the survey of such lands, the plat itself, with all its notes, lines, descriptions
and landmarks, becomes as much a part of the grant or deed by which they are conveyed, and controls so far as limits are concerned as if such descriptive features
were written out upon the face of the deed or the grant itself.

As to the power of this Department over the srvey of the public
lands, it was said:
The mistakes and abuses which have crept into the official surveys of the public
domain form a fruitful theme of complaint in the political branches of the government. The correction of these mistakes and abuses has not been delegated to the
judiciary except as provided by the act of June 14,1860,12stat., 33, c. 128, in relation
to Mexican land claims, which was repealed in 1864, 13 stat., 332, c. 194 sect. 8.
From the earliest days matters appertaining to the survey of public or-private lands
have devolved npon the Commissioner of the General Land Office under the supervision of the Secretary of the Interior. Rev. Stat. 453. The Commissioner, in the
exerbise of his superintendence over surveyors-general, and of all subordinate officers
of his bureau i clothed with large powers of control to prevent the consequences of
inadvertence, mistakes, irregularity and fraud in their operations.
That the
power to make and correct surveys of the public lands belongs to the political
department of the governnent and that, whilst the lands are subject to the supervision of the General Land Office, the decision of that bureau in all such cases, like
that of other special tribunals upon matters within their exclusive jurisdiction, are
unassailable by the courts except by a direct proceeding; and that the latter have
no concurrent or original power to make similar corrections, if not an elementary
principle of our land law, is settled by such a mass of decisions of this court that its
mere statement is sufficient. ...
It is conceded that this power of supervision and correction by the Commissioner
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of the General Land Officeis subject to necessary and decided limitation.
Nor is it
denied that when the Land Department has once made and approved a governmental survey of public lands, (the plats all having been filed in the proper office,)
an(l has sold or disposed of such lands, the courts have power to protect the private
rights of a party who has purchased, in good faith, from the government against the
interferences or appropriations of corrective resurveys made by that Department
subsequently to such disposition or sale.

In Hlardinv. Jordan (140U. S., 371), it was held that the rights of an
owner of land bordering upon a body of water are to be determined
by the law of the State in which they lie, that meander lines are run
to mark the sinuosities of the water which forms the boundary and
that the purchaser from the United States of a tract shown by the
survey to border on a body of water takes to the water's edge or to the
center of the body of water, according to the law of the State. That
case involved a narrow tongue of land which was not surveyed or
shown upon the plat and as to this the court said (page 399):
As to the narrow tongue of land which, according to the finding of facts, projects
into the lake fron the north side, we do ot think that it can have any effect
upon the decision of this case. It does not appear to have extended far enough
southerly, at least during high water, to be opposed to the property of the
plaintiff. Besides, the plat of the lake and the land surrounding it, referred to
in the patent granted to Ho]brook, exhibits the various fractional sections surrounding the lake as immediately bordering upon it; and this, as shown by the
authorities already cited, constitutes the lake itself the real boundary of the
land, without regard to the meander line. There should be some extraordinary
proof of mistake on the part of the surveyor in order to interfere with the passing
of the land as riparian land.

This would seem to be a recognition of the fact that there might be
a case where, because of mistake,.landls adjacent to the fractional tract

would not pass even though there was a body of water to which the
survey lines might be referred.
In Mitchell v. Smale (140 U. S., 406), the court reaffirmed the ruling

in Jordan v. ilardin as to the effect of a patent around the margins of
a lake, and that the water and not the iaeaiider line is the boundary
but added the following:
We do not mean to say that, in running a pretended meander line, the surveyor
may not make a plain and obvious mistake, or be guilty of an obvious fraud;
in which case the government would have the right to recall the survey, and
have it corrected by the courts or in some other way. Cases have happened in
which, by mistake, the meander line described by a surveyor in the field notes
of his survey did not approach the water line intended to be portrayed. Such
mistakes, of course, do not bind the government.

In Horne v. Smith (159 U. S., 40), the official plat of survey showed

sections 23 and 26 as fractional because of bordering on Indian river
a meander line being run to mark such river. As a matter of fact the
survey stopped short of the river the water meandered being that of abayou instead of the river. The court held, that there was simply an
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omission to make any survey of land between the bayou and the river
saying:
- Although it was unsurveyed it does not follow that the patent for the surveyed tract adjoining carries with it the land which perhaps ought to have been,
but which was not in fact, surveyed. The patent conveys only the land which
is surveyed, and when it is clear from the plat and the surveys that the tract
surveyed terminated at a particular body of water, the patent carries no land

beyond it.

In this connection the court cited the case of Lammers v. Nissen
(4 Neb., 245), as somewhat in point saying:
In that case it appeared that between the meander line as run and the MissoUri river was a tract of several hundred acres, and the court held that as that
body of land had not been surveyed it did not pass by a patent of a ot which
on the government plat extended to the meander line.

An examination of the decision in Lammers v. Nissen discloses that
only a part of the meander line involved there was along a slough.

If a mistake of a surveyor in establishing a meander line along a
slough instead of upon the body of water called for by the survey may.
be corrected it would seem that a mistake in laying down such a line,
where there was no body of water to base it On may also be corrected.

If the government is not bound in the one ease there certainly is no
good reason for holding it bound in the other. The theory upon which
the courts and this Department have refused to interfere where there
is a small body of land left between the meander line and the actual
water line, is because it may be properly presumed that the purchaser
took the land to secure the water front pertaining thereto and it would
be all injustice to deprive him of that water front which is often the
most valuable part of his purchase. This reason has, however, no
applicability where there was in fact no water upon which to base a
right., One purchasing a tract under such circumstances, might claim
that he was misled by the representations made by the plat of survey
but he could not claim that any right was taken from him if a survey
should be made, after his purchase, of the land left unsurveyed, because
of the mistake i the survey under which he bought. The reason for
the rule having disappeared the rule itself has no force in such a case.
If the allegations made in this case are true, the lines of sections 2,
11, 12, 13 and 14 would not have intersected any body of water had they
been extended to their full length. The persons who have acquired the
fractional tracts in those sections would not, by a survey of the lands
omitted from the former survey, be deprived of any benefits arising
from a water front and ought not to be heard to complain that they
would be deprived of land which they never paid for. They will still
hold the full quantity of land which they bought. The same would be
true as to a part of the subdivisional lines of section one, but it is
impossible to determine now, the points at which such subdivisioual
lines would, if properly extended, intersect the body of water.
It is not necessary to search for the source of the error. The result
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is the same whether such error arose from mistake, inadvertence, incompetency or fraud on the part of the men who made the former survey.
A careful examination of the law, the precedents, furnished by the decisions of the courts and this Department, and the rights of both the
government and its grantees, leads irresistibly to the conclusion that
this Department has authority, even after the tracts designated by
government survey as fractional by reason of bordering upon a body
of water, have been disposed of, to examine a to the correctness of
such survey, and if that exami nation demonstrates that there was no
body of water to prevent the extension of the township, section or subdivision lines to cause the lands thus erroneously omitted from survey
to be surveyed and disposed of as public lands of the United States.
The facts presented in support of this 'petition for survey, and not
disputed, clearly indicate that a serious mistake was made in the survey
of this township, and a new survey should now e made. Upon an

inspection of the land that mistake and the serious inaccuracy in the
government survey were so obvious that no one could have been misled

by the latter. The prayer of the petition is therefore granted, and you
will cause the lands in said township, omitted from the former survey,
to be now surveyed. The party making this survey should be instrtted
to ascertain all the facts possible as to the condition of the land and the
extent of the lake at the time of the former survey, and report fully
thereon.

It is believed that, as a prevention of any: injustice in this

matter, the parties in interest should be given an opportunity to present
any objections they may have to the approval of the 'survey when made,

and you will afford them such opportunity before finally approving the'
same.
MINING CLAIM-ADVERSE PROCEEDINGS-CHARACTER
RYAN V. GRANITE

OF LAND.

HILL MINING AND DEVELOPMENT CO.

The

milling
laws do not authorize or provide for adverse proceedings, against an
applicant for patent to mineral land, by one claiming the same, or any part
thereof, nuder laws providing for the disposal of non-mieral lands; and a suit
of such character does not warrant a stay of proceedings on an application for' a
mineral patent.
In a controversy arising between one claiming nnder a townsite entry and patent,
and aother under a subsequent application for mineral patent, the question as
to whether the land in conflict contained, at the date of the townsite entry,
known valuable mines, or was embraced in a valid mining claim or possession,
must be decided by the Land Department; a decision of that question by a court
would not bind or conclude the Department, or relieve it from the duty of
making its own decision in the premises.

Secretaryt Hitchcock to the Cornignissio
nr of the General Land Office
(W. V. D.)
February 17, 1900.
(E. B., Jr.)

It appears fom the record in this case that the W t of the NE
the E

of the NW

-

and

of Sec. 34, T. 16 N., 11.8 E., M. D. M., Sacramento,

California, land district, were entered April 1, 1872, and patented
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August 20, 1875, under section 2387 of the Revised Statutes, as the
townsite of South Grass Valley; that application for patent to the
Granite Hill Quartz Mine claim, survey No. 3558, alleging location
thereof in .1862,was filed December 24, 1898, by the Granite Hill Mining

and Development Company; that said claim comprising 17.17 acres
conflicts throughout nearly its entire extent with the said townsite;
and that on February 20, 1899, during the period of publication of
notice of the application. John J. Ryan claiming ownership, as transferee under the townsite patent, of several town lots in that part of the
townsite in conflict with the said mining claim, filed a so-called adverse
claim against the said application, and on March 9, 1899,within thirty
days from the filing of the papers intended as an adverse claim, commenced a suit against said company in the local court to quiet title to
said lots, which suit, so far as appears, is still pending.
A mnotionby the company to dismiss the so-called adverse claim on
the ground that the mining laws do not provide for or contemplate the
filing of an adverse claim by one claiming land as non-mineral, or under
a patent, was overruled by the local office March 11, 1899,that office
holding that the papers filed by Ryan constituted a valid adverse
claim under sections 2325and 2326of the Revised Statutes. From this
action of the local office the company duly appealed.

March 25, 1899,

the company asked to be allowed to make entry of the Granite Hill
claim, but its request was denied, and therefrom it also appealed.
Considering the case on these appeals your office,by its decision of
June 7, 1899, in effect reversed the action of the local. office in part and

in part affirmed it. The said decision of your office held that the
papers filed by Ryan alleging ownership of said town lots under the
townsite patent~ did not constitute an adverse claim within the meaning and intent of the mining laws, thus sustaining the contentions of
the company's motion upon that point; but also held that inasmuch as
the question was presented whether the ground embraced in the Granite Hill claim was known to be valuable for its mineral contents at the
date of the townsite entry, that question must be determined before
any further proceedings could be had upon the said application, and
that such question could be determined either by the court in the said
suit or by means of a hearing before the land department, and, there-

fore, since the matter was already pending before the court, directed
a suspension of proceedings upon the application "to await the decision
of the court upon said suit."
From this decision of your office both parties have appealed to the
Department. The company contends that the question whether the
ground embraced in said mining claim was known to be valuable for

its mineral deposits at the date of the townsite entry is a question
solely for the land department, and that your officeshould have ordered
a hearing to determine that question instead of suspending proceedings to await the decision of the court in said suit. Said Ryan, ointhe
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other hand, insists that his claim to the land as presented in the papers
filed by him is an adverse claim under sections 2325 and 2326 of the*

Revised Statutes; also, that as the said application is for land already
patented it should not have been received and should now be rejected.
,._--Themining laws do not authorize or provide for adverse proceedings
against an applicant for patent to mineral land by one claiming the
same, or any part thereof, under laws providing for the disposal of
non mineral lands.

\

The provisions of section 2325 and 2326 relative to

adverse claims contemplate proceedings to determine only the right of
possession as between claimants of the same unpatented mineral lands;
and not to decide controversies respecting the character of public
lands, that is, whether they are mineral or non-mineral lands. (Powell
v. Ferguson, 23 L. D., 173; Snyder v. Waller, 25 L. D., 7; North Star
Lode, 28 L. 1)., 41; Richmond Mining Company v. Rose, 114 U. S., 576,
,4; and Iron Silver Mining Company v. Campbell, 35 U. S., 286, 300).

The townsite entry and patent under section 2387of the 'Revised
Statutes, under which Ryan claims, could only embrace lands not

known to be mineral at the time of entry, and hence he has no standing as an adverse claimant against the company's application for patent to the Granite Hill mining claim. The fact that Ryan claims under
a patent is only an additional reason for denying him the status of an
adverse claimant (North Star Lode, Upra, and Iron Silver Mining
Company v. Campbell, sprd).

So much of the said decision of your

office as holds that the said papers filed by Ryan do not constitute an
adverse claim within the meaning of the mining laws, and in effect
rejects the same, is accordingly affirmed.

It follows from what has been said that the suit to quiet title, begun
by Ryan against the company, is not such a suit as is contemplated by
said section 2326, and that no stay of the company's proceedings for
patent to await the result of that suit is authorized. It is plain that
the controlling question in that suit is the character of the land,:
whether or not at the date of the townsite entry the said town lots contained known valuable mines, or were known to be valuable for minerals, or were embraced in a valid mining claim or possession held

under the mining laws; for if they were known then to be valuable for
their mines or minerals, or were embraced in a valid mining claim or

possession, title to them did not pass out of the United States unuder
the said patent, but still remains in the United States subject to the
jurisdiction of the land department and to disposal under the mining
laws (Pacific Slope Lode v. Butte Townsite, 25 L. D., 518; Gregory
Lode, 26 L. D., 144; and Brady's Mortgagee v. Harris et al., 29L.
LD.,
426).

f In view of the townsite entry and patent such a question is raised as
/ to all the conflict between the townsite and the said Granite Hill mining claim by the company's proceedings for patent thereto; and this
question must be decided, in those proceedings, by the land department. No authority of law exists for transferring the proceedings
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from the land department to the courts for the decision of that question, and hence the decision of a court thereon can not bind or conclude
the land department nor relieve it from the duty of making its own
decision in the premiseys How far, or under what circumstances, if at
a-ll,thn-id
_entment
may be guided in its determination of such a
question by a decision of a court Upon the same point in a controversy

between the same parties, it is not necessary now to inquire.
So much of the decision appealed from as directs a suspension of the

company's proceedings for patent is reversed for the reasons herein
stated.
You will order a hearing Upon notice to the parties herein and to the
South Grass Valley townsite authorities, to determine whether at the
date of the townsite entry, the land embraced in the conflict between
the same and the Granite Hill mining claim, or any part thereof, contained known valuable mines, or was known to be valuable for minerals,
or was embraced in a valid mining claim or possession held under then

existing laws.
CONFIRMATION-SECTION

7, ACT OF MARCI-H 3, 191..

A. J. WOLF.
A proceeding against a graduation entry, instituted in 1858 by the General Land
Office, but on which no subsequent action was taken until 1895, must be held to
have been abandoned, and to have abated, and hence constituting no bar to the
confirmation of said entry under section 7, act of March 3, 1891.

Secretary Hfitchcock to the Comnmissionerof the General Land QOfice,
(W. V. D.)
February 17, 1900.
(A. S. T.)
On March 4, 1857, William W. Lewis made graduation

cash entry

No. 11251, for the W. fractional part of the SE. J of Sec. 10, and W.
fractional part of the NE. J of Sec. 15, T. 18 N., R. 12 W., east bank of
the North Fork of White River, adjoining farm SE. J of NE. 1, east
bank of the North Fork, and east fractional part of NW. -, west bank
of North Fork, Sec. 10, T. 18 N., R. 12 W., 5 P. M., Batesville

(now

Harrison), Arkansas, land district.
It seems that at the time said entry was made, one William W. Lewis
was register. of the land office at Batesville, Arkansas, and it was
assumed by your officethat the said etryman and said register were
identical, and by letter IC" of your office, of September 15, 1858, said
entry was declared illegal, and it was stated that the entry would be
canceled for the reason that the register of the land office is prohibited
by law from entering lands upon application to himself; and attention
was called to circular of May 25, 1831, prescribing the manner of
purchasing public lands by registers of district land officesunder the
act of May 10, 1800 (2 Stat., 73).

: There appears to have been no action taken in response to said letter
of September 15,1858.
By letter " C, of April 10,1895, your officedirected the register and,
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receiver of the local officeat Harrison, Arkansas, to ascertain from the
commissioner of lands for the State of Arkansas whether the records
of his office show that Lewis applied to the surveyor-general for the
State of Arkansas, in accordance with See. 10 of the act of May 10,
1800 (2 Stat., 73), to enter said land.
By letter of June 24, 1895 the local officers enclosed a letter from

J. F. Ritchie, commissioner of State lands, for the State of Arkansas,
stating that the old records are not in his office,but are in the auditor's
office,and that upon a careful examination to ascertain whether or not
Lewis had made an application to the surveyor-general of the State to
enter said land, as required by said act, he found a note of the entry
by Lewis, but no record of the application; and the local officers
reported that the application and the records of their officedo not show
that Lewis applied to the surveyor-general to purchase said lands.
By letter " C," of July 13, 1895,your office directed the local officers
to request the proper county officer to furnish them the name of the
present claimant of said land.
On July 25, 1895,the local officers reported that the clerk of Baxter
county, Arkansas, reported that A. J. Wolf, of Newport, Arkansas,
was the present claimant of said land, as shown by his records.
By letter "(,' of your office, dated April 20, 1898,addressed to the
local officers, it is stated that
Lewis was register of the Batesville otfiee from the time said entry was made ip to
1861. There, therefore, seems to be no question but that he received notice of the
contents of said letter C, of September 15, 1858. Said entry was illegal, and you
will advise Lewis and any other known party in interest that thirty days from service of notice are allowed within which to show cause why said entry should not be
canceled.

On July 7, 1898, the local officers transmitted to your office the
petition of A. J. Wolf, praying that a hearing be ordered to determine
whether, or not, said entry is voidable or illegal from inception.
In said petition it is stated that the title to said land is embraced in
two conveyances-William

W. Lewis to James A. Cleberne, and James

A. Cleberne to T. P. Casey and A. J. Wolf; that some years ago Wolf
instituted a suit, in the Baxter county circuit court, to perfect title to
this land, and it was old by a decree of the court and purchased by
Wolf, and a copy of said decree can be produced; that said deeds of
conveyance had been destroyed by fire in the Baxter couilty court
house, but the fact that they were made can be proved. On June 3,
1899, your office rejected said petition and held said entry for cancellation, and Wolf has appealed to this Department.
The original application to purchase the land, the receiver's receipt
for the price paid, and the final certificate showing the purchase and
payment by Lewis, are all on file. The jurat to the affidavit accompanying the application is signed by W. W. Lewis, Register, and the
name " W. W. Lewis" is partially obliterated, but whether this was
done purposely, and if so, by whom, and why, does not appear. Neither
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is there any evidence showing that the William W. Lewis.who purchased the land and the William W. Lewis who was register were the
same, except the fact that they both signed the same name.
This purchase and entry was made under the provisions of the act of
Congress approved August 4, 1854 (10 Stat., 574), the first section of
which graduates the price of public lands which have been on the market from ten to thirty years, according to the number of years such
lands have been on the market.
The second-section gives to occupants and settlers on such lands the
right of pre-emption at the proper graduated price, o the same terms
and conditions upon which the public lands of the United States were
then subject to the right of pre-emption.
The third section provides that any person applying to enter such
lands under said act shall make affidavit before the register and
receiver of the proper land office, that he or she enters the same for
his or her own use, and for the purpose of actual settlement and cultivation or for the use of an adjoining

farm or plantation

owned .or

occupied by him or her, thus clearly conferring the preemption right
to purchase said lands at the graduated price upon owners of adjoining
farms, where the number of acres-acquired by the entryman under the
provisions of said act, including the lands applied for, should not exceed
three hundred and twenty.
By the act of Congress approved March 3, 1891 (26 Stat., 1095), it is
proviled, that after the lapse of two years from the date of the issuance of the
receiver's receipt upon the final entry of any tract of land under the homestead,
timber-culture, desert-land, or pre-emption laws, or under this act, and when there
shall be no pending contest or protest against the validity of such entry, the entryman shall be entitled to a patent conveying the land by him entered, and the same
shall be issued to him.

This entry was made, the receiver's receipt and the final certificate
issued March 4, 1857, more than forty-two years ago.

No proceeding

has ever been initiated against it, except said letter of your predecessor
of September 15, 1858,and that alone would not be sufficient to prevent
the issuance of patent upon said entry, since it appears that no action
whatever was taken upon it.
In the case of Henry v. Pevoto (29 L. D., 423) it is held (syllabus):
A proceeding against an entry, instituted by the general land office lany years
prior to the passage of the act of March 3, 1891, but of which the entryman was
never notified, must be held to have been abandoned and to have abated, and hence
constitutes no bar to the confirmation of the entry under section seven of that act.

Following the holding thbre announced, it is held in this case that the
proceedings instituted by your predecessor in 1858,as to which no action
was ever taken except the letter of September 15,1858, must be considered as abandoned and abated, and as constituting no bar to the confirmation of said entry under the provisions of said act of March 3, 1891.
Your said decision is therefore reversed, and you are directed to
cause a patent to issue upon said entry as provided by said act.
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O1(LAI1OMATOWNSITE-ACT OF JULY 7, 1898.
INSTRUCTIONS.

The effect of the act of July 7, 1898,abolishing townsite boards in Oklahoma, is to
render operative within said Territory, and the Cherokee Outlet therein, the
provisions of section 2387R. S., permitting the corporate authorities of a town,
or the judge of the county court, to enter land for townsite purposes.

Secretary Hitchcoc7cto the Commissioner of the General Land Office, Feb(W. V. D.)
Mary 19, 1900.
(G. B. G.)

By your offiee communication of January 5, 1900, the department is
requested to rule upon the question whether townsite entries may be
made in the Cherokee Outlet, in Oklahoma Territory, by probate
judges, under section 2387 of the Eevised Statutes and other legislation supplementary thereto, herein recited.
Section 2387 of the Revised Statutes is as follows:
Whenever any portion of the public lands have been or may be settled upon and
occupied as a town-site, not subject to entry under the agricultural pre-emption.
laws, it is lawful, in case such town be incorporated, for the corporate authorities
thereof, and, if not incorporated, for the judge of the county court for the county
in which such town is situated, to enter at the proper land-office, and at the minimum price, the land so settled and occupied in trust for the several use and benefit
of the occupants thereof, according to their respective interests; the execution of
which trust, as to the disposal of the lots in such towns, and the proceeds of the
sales thereof, to be conducted under such regulations as may be prescribed by the
legislative authority of the State or Territory in which the same may be situated.

The Cherokee Outlet was opened to settlement

on September 16,

1893,under the President's proclamation of August 19, 1893 (28 Stat.,
1222), by virtue of the act of March 3, 1893 (27 Stat., 642), which act

provided that the lands in the Cherokee Outlet should be opened to
settlement in the manner provided in section 13 of the act of Congress
approved March 2, 1889 (25 Stat., 980, 1005), the act of May 2, 1890
(26 Stat., 81), and the second proviso of section 17 of the act of March
3, 1891 (16 Stat., 989, 1026). The said section 13 of the act of March 2,

1889,provided that the Secretary of the Interior might permit townsite entries under section 2387 and section 2388 of the Revised Statutes, the said act of May 2, 1890,by section 22 thereof, provided that
sections 2387 and 2388 of the Revised Statutes should apply to all
lands in the Territory of Oklahoma thereafter to be opened to settlement, and the said second proviso to section 17,of the act of March 3,
1891, enacted that, in addition to the jurisdiction granted to the probate courts and the judges thereof in Oklahoma Territory by legislative enactmuents-which enactments are ratified- the probate judges of
said Territory shall have jurisdiction in townsite matters under such
regulations as are provided by the laws of Kansas.
In the meantime, however, and on May 14, 1890, Congress passed an

act, entitled "An act to provide for townsite entries of lands in what
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is known as 'Oklahoma,' and for other purposes" (26 Stat., 109), by
which it was provided that so much of the public lands in the Territory of Oklahoma, then open to settlement, might be entered as townsites, for the several use and benefit of the occupants thereof, "by
three trustees to be appointed by the Secretary of the Interior for that
purpose, said entry to be made under the provisions of section 2387 of
the Revised Statutes, as near as may be," and by a joint resolution of
Congress, approved September 1, 1893 (28 Stat., 11), the provisions of
the act of May 14, 1890,were extended to the territory kujownas the
Cherokee Outlet.
This was the status of the law when, February 14, 1894,it was held
by the Department, with respect to the Cherokee Outlet (18 L. D.,
122):
Under section 2387 Revised Statutes, providing for the making of townsite entries on public lauds, the probate judges, or judges of the county courts, when
executing the trust imposed upon them in the matter of making townsite entries,
proceed under such regulations as may be prescribed under the legislative authority
of the State or Territory in which the same may be situated; thus, in the present
instance, the probate judges, if making townsite entries within the Cherokee Outlet, would be subject to such regulations as might be prescribed by the legislative
authority of the Territory of Oklahoma.
The plan of disposal provided for in the act of May 11, 1890 (26 Stat., 109),places
the discharge of the trust in trustees, under such regulations as may be prescribed
by the Secretary of the Interior. The whole matter of the disposition of the lands
within townsites, through the intervention of townsite trustees, is therefore under
the jurisdiction and control, by regulations, of the Secretary of the Interior. This
means of disposition is inconsistent with that provided for where the lands are
entered by probate judges, and in some cases, were both recognized, it might
result in a conflict of authority. It serns to me, therefore, that the purpose of
Congress in passing the joint resolution of September 1, 1893 (supe), extending the
provisions of the act of May 14, 1890,to the Cherokee Outlet, was to supersede any
other mode of entry which might have been provided for in previous legislation
relating to townsites established on these lands.

In this connection, however, see Choctaw City Town site (16 L. D., 74).

By an act of July 7, 1898 (30 Stat., 652,674),it is provided:
That on January first, eighteen hundred and ninety-nine, the boards of trustees
for townsites, and each of them in said Territory [Oklahoma], shall cease and be
abolished, and no compensation- shall be allowed or paid to anyone, member, or
trustee, or disbursing agent on or after January first, eighteen hundred and ninetynine. And so much of the trust vested in said boards and heretofore initiated as
shall remain unexecuted on said date shall be vested in the Commissioner of the
General Land Office, who is hereby authorized and empowered to complete the
same.

While provision is made in this act for the execution by the Commissioner of the General Land Officeof so much of the trust, theretofore initiated by said boards, as remained unexecuted, no provision is
made therein for further townsite entries of land in said Territory, and
the question presented is, whether authority exists for allowing such
entries under general laws.

2967-vOL29-34
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Prior to September 16, 1893,the lands in the Cherokee Outlet were
not open to settlement of any kind, and were not subject to townsite
entry under any law. If the joint resolution of September 1, 1893,had
not intervened before said lands were opened to settlement, they
would have clearly become subject to entry under section 2387 of the
Revised Statutes, but the joint resolution having intervened, it may
be, as held by the department February 14, 1894, a matter not now
considered, that said lands were opened to townsite entry only under
the act of May 14, 1.890,and said joint resolution. But said act and
resolution did not repeal section 23S7 of the Revised Statutes. They
provided that the entry should be made by three trustees, instead of
the corporate authorities of a town, or the judge of the county court,
but directed that entries thereunder should be made as near as might
be under the provisions of section 2387. They were applicable only to
certain public lands in Oklahoma andi were local, while section 2387

was a general law. The- effect of said act and resolution was therefore, at most, only to except certain public lands in Oklahoma from
some of the provisions of said section, and not to altogether abrogate
the section or to render it entirely inapplicable to the public lands in
Oklahoma to which the act of May 14, 1890, and the joint resolution
had reference.
What is the effect of the act of July 7, 1898? There are no words
of express repeal in it. It, however, abolishes townsite boards, and in
legal effect abrogates or repeals to that extent the act of May 14, 1890,

and said joint resolution. If the act of May 14, 1890, and the joint
resolution had repealed section 2387of the Revised Statutes and the
act of July 7, 1898,had repealed the act of May 14, 1890,and the joint
resolution, section 2387 would not have been thereby revived (See. 12
Revised Statutes). But when-a statute only makes an exception to or
modification of a former statute,

the former statute

becomes inop-

erative or suspended to the extent of the repugnancy, only so long as
the later statute is in force, and when it is abrogated or repealed by
subsequent legislation, the original statute again becomes operative.
See Vol. 23, pages 518, 519, American and English Encyclopedia
Law, and cases there cited.

of

It results that the provision of section 2387 of the Revised Statutes
permitting the corporate authorities of a town, or the judge of the
county court for the county in which the town is situated, to enter
land for townsite purposes, is now in force in Oklahoma and in the
Cherokee Outlet therein. This is the view expressed in the letter of
inquiry from your office, and the Department fully concurs therein.

*
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FOREST RESERVATION-ACT OF JUNE 4, 1897.
JARED WOODBRIDGE.
While lands embraced within a forest reservation may be excluded, because shown
to be more valuable for agricultural than for forest purposes, until formally
restored to the public domain, such lands are not subject to general disposition,
and no rights can be acquired by the attempted entry thereof.
It was not intended by the act of June 4, 1897,to exclude from reservation smialltracts,
here and there, within the limits of a forest reservation, because of the fact that
said tracts were not covered with timber.

Secretary Hitchcock to tIe Commissioner of the General Land Office, Feb(F. W. C.)
(W. V. D.)
ruary 20, 1900.

Jared Woodbridge has appealed from your officedecision of June 28,
1899,denying his application to make soldiers' additional homestead
entry of the SE I of the NE of Sec. 8, and the NW of the NW 1 of'
See. 12, T. 23 N., R. 7 E., G. and S. R. M., Prescott land district, Ari-

zona, because said tracts were, by proclamation dated August 17, 1898,
(30 Stat., 1780), "reserved from entry or settlement" being within the
limits of the San Francisco Mountain forest reserve.
Woodbridge claims to have settled upon this land prior to August
17, 1898,but, as he is seeking to make soldiers' additional entry thereof,
which is not dependent upon and can not be aided or affected by prior
settlement or residence upon the land, his claim of settlement prior to
the establishment of the forest reservation is not material. Further,
whatever right was initiated by such settlement was lost, by his failure
to make timely assertion of his claim at the local land office.
It is further urged that this land is agricultural in character, and is,
by the provisions of the actofJune 4,1897 (30 Stat., 35),for thatreason,
excluded from forest reservation. The land included was specifically described in the proclamation of August 17,1898, and while lands
included in a forest reservation might be excluded because shown to be
more valuable for agricultural than for forest purposes, until formally
restored to the public domain, such lands are not subject to general
disposition and no rights can b&acquired by the attempted entry
thereof.
Relative to the showing filed bearing upon the character of the land
in question, it might be stated that it was not intended by the act of
June 4, 1897,to exclude from reservation small tracts, here and there,
within the limits of a forest reservation, because of the fact that such
small tracts were not covered with timber.
:*
The decision of your office rejecting the proffered application by
Woodbridge to make soldiers' additional homestead entry of this land
is accordingly affirmed.
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OKLAHOMA LANDS-GREER

COUNTY ADDITIONAL PURCIHASE.

OLIVER P. MELTON.
The right conferred by section 1, act of January 18, 1897, to purchase lands additional to those entered under the homestead law, is not limited by any requirement that the tracts so purchased shall be contiguous.

Secretary itchcocc to the Commissioner of the General Land Office,
(W. V. D.)
February 23, 1900.
(w. M. W.)

January 4, 1899,Oliver P. Melton made cash entry, under section
one of the act of January 18, 1897 (29 Stat., 490), for the S. t of the
SW. and lot 4 of Sec. 3, T. 1 S., R..24 W., MJangum, Oklahoma land

district, Oklahoma Territory.
May 17, 1899, your office considered said entry, and found that:
The plats of this office show lot 4 to be incontiguous, with the S. WSW. -, said
entry was therefore improperly allowed.
You will advise said Melton, using form 4-485, that he will be allowed sixty days
from notice within which to elect which portion of his entry he will surrender, so as
to leave his land contiguous.
Should he fail to make election or to appeal herefrom within the time specified,his
entry, which is hereby held for cancellation, will e canceled without further
notice to him from this office.

Melton appeals, and alleges that your officeerred
"in holding that all the parts of the land embraced in a cash entry must be contiguous
with each other, especially in a case, like this, where these parts are contiguous

with the homesteadtract of the purchaser."

The land in question is situated in Greer county, Oklahoma, and its
disposition is governed by the provisions of the act of January 18,
1897,spra.
The first section of said act provides that every person qualified
under the homestead laws of the United States, who, on March 16,
1896,was a bona lfde occupant of land within the territory established
as Greer county, Oklahoma, shall be entitled to continue his occupation
of such land, with improvements thereon, not exceeding one hundred
and sixty acres, and shall be allowed six months preference right to
initiate his claim thereto, and shall be entitled to perfect title thereto
under the provisions of the homestead law, upon payment of land office
fees only. Said section further provides that:
Every such person shall also have the right, for six months prior to all other
persons, to purchase at one dollar an acre, in five equal annual payments, any
additional land of which he was in actual possession on Mlarch sixteenth, eighteen
hundred and ninety-six, not exceeding one hundred and sixty acres, which, prior to
said date, shall have been cultivated, purchased, or improved by him.

The land applied.for by Melton contains 107.46 acres, as shown by
the receiver's receipt. He is shown to be qualified to purchase one
hundred and sixty acres of land under the act, and the only question
presented for determination is whether under the law he can be allowed
to purchase the tracts applied for where it is shown by the plats of
your office that they are not contiguous.
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The act of January 18, 1897,supra, is a special act; its provisions
are limited to Greer county, Oklahoma. It was passed in order to
meet the peculiar conditions arising out of the conflicting claims of the
United States, and the State of Texas, to the land embraced in said
county, which controversy was finally settled by the supreme court of
the United States in favor of the United States (162U. S., 1), and for
the purpose of protecting, to the extent specified in the act, the claims
of bonafide occupants of the land, who were qualified under the homestead laws of the United States, who on March 16, 1896, were bona fide

occupants of lands in Greer county, Oklahorna.
The act is remedial in character and should be construed liberally,
so as to effectually carry out the purpose for which it was passed.
(Frank Johnson,

S L. D., 537.)

The language used in the act conferring the right of purchase does
not, in express terms nor by implication, require that the lands to be
purchased shall be contiguous or "in a body," as provided by the
homestead law (Sec. 2289 Revised Statutes). But, on the other hand,
the right to purchase any additional land, of which the claimant was
in actual possession on March 16, 1896, not exceeding one hundred and

sixty acres, which, prior to said date, shall have been cultivated, purchased, or improved by, him, is clearly and specifically given such
claimant by the terms of the act. As Congress saw fit to confer this
right to purchase any additional land without limitation or restriction
as to whether the laud should be contiguous or not, the land department could not rightfully or properly limit or restrict the right to such
lands as may be contiguous.
It follows that the judgment of your office requiring Melton to surrender a portion of the land covered by his application to purchase was
erroneous, and it is accordingly reversed.
OKLAHOMA LANDS-ORDERS OF RESERVATION-SALINE

LANDS.

TERRITORY OF OKLAHOMA v. BRooKs.
The reservation of section 33 in each township for public buildings., contained in the
President's proclamation opening the Cherokee Outlet, was in terms applicable
only to lands which had not been "otherwise reserved or disposed of," and
therefore did not include the lands in the " saline reserves" that were specifically
withheld from disposition by a prior declaration in said proclamation. By the
proclamation of July 27, 1898,the lands so reserved were restored to the public
domain for disposal, suliject to the policy of the government in its disposition of
saline lands.
The lands thus restored to the public domain should be treated as presumptively of
saline character, but should it be ascertained that any of theni are not saline,
disposition thereof can be made under the laws relating to public lands in the
Cherokee Outlet.

Secretary Hitcheolek to the Commissioner of the General Land ffice,
(W. V. D.)
February 23, 1900.
(F. W. C.)

The Territory of Oklahoma has appealed from'your office decision of
August 28, last, upon the application of Leonard Brooks to make home-
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stead entry of-the SE.1 of Sec. 33, T. 26 N., R. 9 W., Alva land district,

Oklahoma, in which it is held that the reservation made in the proclamation of August 19,1893 (28 Stat., 1229), of section 33 in each township,

for public buildings, " which has not been otherwise reserved or disposed
of," does not include this tract.
The land in question is a portion of what is known as the "Eastern
Saline Reserve," within the Cherokee Outlet. The lands within this
"Outlet" were acquired by the United States, under three separate
agreements with the Cherokee Nation, the Tonkawa tribe of Indians,
and the Pawnee tribe of Indians, which, agreements were ratified by
the act of March 3, 1893 (27 Stat., 612, 641). By that act Congress
made special provision for the disposal of the lands in said Outlet. It
was directed that the President should, by proclamation, open them to

settlement and entry, except such portions thereof as were reserved
for the Chilocco Indian school or were allotted to Indians, and sections
16 and 36 of each township which were reserved for the benefit of the

public schools, and it was further provided that the President might
"make such other reservations of lands for public purposes as he may
deem wise and desirable."
Accordingly by proclamation, the President,

on August 19, 1893 (28

Stat., 1222,1229), declared that the lands ceded by the Indians should
be opened to settlement and entry o September 16,1893,on conditions
prescribed, except certain described lands set apart for Indian and
other purposes, andexcepting also the saline lands covered by three leases made by the Cherokee Nation
prior to March 3,1893, known as the eastern, middle and western saline reserves
under authority of the aet of Congress of August 7, 1882 (22 Stat., 349), said lands
being described and identified as follows:

Then follows a particular description by legal subdivisions of the lands
embraced in each of said saline reserves. The proclamation then
continues (p. 1129):

-

excepting also that section 33 in each township which has not been otherwise
reserved or disposed of, is hereby reserved for public buildings.

On May 4, 1894 (28 Stat., 71), Congress passed an act confirming
the reservation for public buildings of section thirty-three of each township of said
lands, not otherwise disposed of.

The Indian leases of the saline lands authorized by the act of August
7, 1882,supra, and referred to in the proclamation of the President, not
having been approved by the Secretary of the Interior, the President;
by proclamation dated July 27,1898 (30 Stat., 1779), after reciting that
said lands were excepted from settlement because of said leases, declared
that "all the lands in said saline reserves" as described in the former

proclamationare hereby restored to the public domain and will be disposed of under the laws of
the United States relating to public lands in said Cherokee Outlet, sbject to the
policy of the government in disposing of saline lands.
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Whether in fact all of these lands were deemed saline in character,
and were for that reason withheld from settlement and entry by the
President's proclamation of August 19, 1893, in recognition of the
settled policy of the government to reserve saline lands from disposition
under the general land laws (Morton P. Nebraska, 21 Wall., 660; A. H.
Geissler, 27 L. D., 515), or whether the sole purpose in so withholding

them from settlement and entry was to protect said leases, and any
possible rights thereunder, is not material in the determination of the
question now under consideration, for the controlling fact is that the
reservation of these lands was declared in plain and unambiguous
language in that proclamation and continued in full force until abrogated by the proclamation of July 27, 1898. After reserving these
lands in the manner shown, the former proclamation also reserves for
public buildings section 33 in each township, where not otherwise
reserved or disposed of, which reservation it was one of the purposes of
the act of May 4, 1894, to confirm.

The reservation of section 33 foi

public buildings was in terms applicable only to lands which had not
been "otherwise reserved or disposed of," spoken of only as "not otherwise disposed of " in said confirmatory act. The difference in the
language of the proclamation and that of the act of confirmation is not
important. While the words "disposed .of'" are not always employed
in the same sense (State of Wyoming, 27 L. D., 35, 39; State of Utah,
29 L. D., 418), it is clear from the context that the act of May 4, 1894,

employs them in a sense which embraces what would be meant by the
word "reserved," else there would have been no occasion to use the
word otherwise" in explanation of them. (State of Wyoming, supra.)
Again, one of the purposes of the act of May 4, 1894, was to give full

effect and sanction to the reservation of section 33 for public buildings
as made in the President's proclamation, and if it had been intended
to modify the proclamation in that respect, or to enlarge the reservation thereby made, altogether different language would have been
employed. The words of the statute are such as would naturally be
employed in confirming an act theretofore done, and not such as would
be used in partial disaffirmance of such an act. The tract here in
question having been otherwise reserved and disposed of by reason of
the reservation first named, was not included in the reservation for
public buildings, and hence under the proclamation of July 27, 1898,
was restored to the public domain to be disposed of under the laws of
the United States relating to public lands in said Cherokee Outlet,
subject to the policy of the government in disposing of saline lands.
In an affidavit accompanying his application to enter this tract,
Brooks states that it "does not contain any visible or known salt
springs, rock salt, or other saline deposits, and is suitable for agricultural purposes." This affidavit can not be said to determine the
character of the land, though it may be sufficient to justify an inquiry
or examination into that matter. All of these lands should be treated
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as presumptively of saline character, but should it be ascertained that
any of them are not saline, disposition thereof can be made under the
laws relating to public lands in the Cherokee Outlet. Where, however, it is not ascertained that the lands are not saline, no disposition
of them should be made or attempted until further legislation is had by
Congress.

The act of January 12, 1877 (19 Stat., 221), applies only to

such States and Territories as have had a grant of salines by act of
Congress, and Oklahoma has had no such grant.

(See case of A. H.

Geissler, supra.)
The action of your office is affirmed.

SOLDIERS' ADDITIONAL HiOMESTEAD-WIDOW.
ANDREW FEu'Gus.
The widow of a soldier is not entitled to wake a soldier's additional homestead
entry, if the soldier, at the time of his death, had the right to make an original
entry of and perfect title to the full quantity of one hundred and sixty acres.

Secretary Hitchcock to the Commissioner of the General Land Office,
(J. L. MaC.)
February 23, 1900.
(W. V. D.)
Andrew Fergus, claiming as assignee of Malinda M. Youngblood,

on July 25, 1898, applied to enter, under sections 2306 and 2307,
Revised Statutes, the NE. 1 of the NE. j- of See. 12, T. 17 N., R. 19 E.,

bewiston land district, Montana.
Malinda M. Youngblood makes affidavit that she is the widow of
Theodorick B. Youngblood, who served as captain of company K, first

regiment Arkansas cavalry volunteers, from August 7, 1862,to March
10, 1863, and was honorably discharged; that he made homestead entry
No. 5617, at Springfield, Missouri, on October 9, 1871, for the N. of

SW. I, and the SE. - of the SW. of See. ), T. 28, R. 23; that neither
her husband nor herself has ever made any other homestead entry;
that neither of them has ever made application for an additional home-

* stead entry; that no certificate of right to an additional entry has ever
issued to either of them; that her said husband died on February 7,
1879; and that she has not since remarried.
Your office, by letter of May 13, 1899, denied said application for

reasons set forth, as follows:
The records of this officeshow that Theodorick B. Youngblood made the entry as
alleged, and that it was canceled by this officeon July 1, 1875, for conDflictwith the
grant to the Atlantic and Pacific ailroad Company. Youngblood neither gained
nor lost any rights by making the said entry; for, nder the rulings then in force,
such entry was invalid, and therefore did not exhaust his homestead right. The
transaction amounted merely to a nugatory attempt to make an entry, and left
Youngblood in the same position be would have eed had he never attempted to
make the homestead entry. This being true, it necessarily follows that the entryman's widow is not entitled to the right to make entry under section 2307 Revised
Statutes, as additional to the said Springfield, Missouri, entry.
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Under the circumstances recited Mrs. Yonngblood, upon the death
of her husband, became entitled to. enter and perfect title to one bundred and sixty acres of public land under sections 2304 and 2307 of the
Revised Statutes, receiving the same benefits from his military service
to which he was entitled, but she did not become entitled to an additional entry under section2306, which presupposes that the beneficiary,
by reason of another and prior entry, is not entitled to make an
original entry of and perfect title to the full quantity of one hundred
and sixty acres under section 2304.
The decision of your office is affirmed.

TIMBER CULTURE CONTEST-APPLICATION

TO ENTER.

LAMB V. DAHL.
No rights are secured under an application to enter, accompanying a timber culture
contest, filed at a time when the land is involved in a prior contest, if the proceedings had under the prior uit result in the cancellation of the entry under

atta

Commtissionerof the General Land Office,
February 23, 1900.
(F. W. C.)

Secretacry Hitchcock to the

(W. V. D.)

Julia M. Lamb has appealed from your office decision of April 1,

1898,awarding to Gustav Dahl the right to make entry of the SW; t
of Sec. 4, T. 153 N., R. 58 W., Grand Forks land district, North Dakota.

This tract was formerly embraced in the timber-culture entry of
William T. Souder, made March 23, 1883. On December 17, 1896, one

J. T. Baird filed a contest against said entry, alleging non-compliance
with law, upon which hearing was had April 20, 1897, the defendant
being in default. Upon the testimony adduced the local officers,in
their decision of May 15, 1897, sustained the contest and recommended

that the entry by Souder be canceled.
With their letter of February 18, 1898, the local officers forwarded
the record made in said contest, reporting that the entryman, after.
due notice of their decision, had failed to appeal therefrom; and by
your office decision of November 4, 1898, the decision of the local
officers was affirmed, Souder's entry canceled, and the case closed.

The claimed rights of both Lamb and Dahl are predicated upon acts
performed prior to your said office decision closing the case, and of
which acts your office appears to have been in ignorance at the time of
the closing of said case.
On April 3, 1897, Julia M. Lamb filed in the local office an affidavit

of contest against Souder's entry, alleging failure to comply with the
law, accompanying the same by her application to make entry of the
land in the event of a successful termination of her contest. Said contest was held subject to that of Baird, then being proceeded with.
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On November 8, 1898, being the date upon which the notice of the
cancellation of Souder's entry upon Baird's contest was received at the
local office,Lamb again tendered an application to make entry of this
land, upon which the local officers noted, " Held to await the preference right of J. T. Baird."
On June 23, 1898,more than four months after the record in the case
of Baird v. Souder had been transmitted to your office, Gustav Dahl
tendered at the local office au application to make homestead entry of
this land, which was rejected.

October 22, 1898, he again tendered an

application to make homestead entry of this land? accompanying the
same with Souder's relinquishment and a withdrawal of Baird's contest, the same being signed by the attorney for Baird.
The local officers did not cancel Souder's entry upon said relinquishment, for some reason not disclosed by the record, but held the same
in their office. They rejected the application of Dahl, however, for
the reason that the land was "still under contest." Dahl appealed
from such action on December 2, 1898, and it was upon said appeal

* that your office called for the papers relating to the contest by Lamb,
and in the decision appealed from held that said contest never attached
because of the successful prosecution of the contest by Baird; that the
application filed with and dependent upon that contest fell with the
contest and did not serve to reserve the land upon the cancellation of
Souder's entry; that Soder's entry should ave been canceled upon
the relinquishment

filed by Dahl on October 22, 1898, and in view of

Baird's withdrawal Dahl should have been allowed to make entry as
the first legal applicant.
From a careful review of the matter your office decision is affirmed.
Baird furnished satisfactory information upon which Souder's entry
was canceled.

After. the decision of the local officers upon said contest and the
failure of Souder to appeal therefrom, it was not within the power of
Baird to withdraw the contest. He might waive any right secured
through the contest but the entry would have nevertheless been canceled upon the information furnished.
Lamb did not allege collusion in the matter of the bringing of
Baird's contest, although it is suggested in her appeal from your office
decision, nor does the record seem to justify such a 'charge.
Had the local officers canceled Souder's entry upon the filing of the
relinquishment by Dahl and at once advised your office,as they should
have done, the action taken by your office upon Baird's contest would
have been unnecessary.
The relinquishment must be treated as the result of Baird's contest
and his withdrawal as a waiver of his preferred right. When so
viewed the action of the local officers in rejecting Dahl's application
presented on October 22, 1898,was erroneous and the right secured
thereby was saved by his appeal.
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At this time Lamb had secured no such right as barred the acceptance of Dahl's application. She had, as before stated filed an application with her contest against Souder's entry, but no rights were
secured thereby as it depended upon the action taken upon the contest
which never attached.
Her second application, tendered on November 8, 1898,is clearly
subordinate to Dahi's rights under. his application presented on
October

22, 1898.
CONFIRMATION-SECTION 7, ACT OF MARCH 3, 1891.
AZARIAH

W. COLBURN ET AL.

To defeat the confirmation of an entry under the proviso to section 7, act of March
3, 1891, it is necessary that some action should be taken against the final entry
- within two years from the issuance of the receiver's receipt thereon.

Secretary Hitcheooci to the ommissioner of the General Land Offiee,
(W. V. D.)
February 24, 1900.
(E. F. B.)

June 4, 1887, Azariah W. Colburn made homestead entry for the
NE.

i

of Sec. 31, T. 12 S., 10 W., Huntsville

land district, Alabama,

and on August 6, 1887,your office held said entry for cancellation on
the ground that the tract covered thereby was withdrawn from entry as
valuable coal land under the act of March 3, 1883 (22 Stat., 487), and
that the entry was therefore invalid. No appeal appears to have been
taken from this action.
March 6, 1893, notwithstanding

the action of your office of August

6, 1887, holding the entry for cancellation, the local officers accepted
final proof and issued final certificate thereon.
April 3, 1896,the local officers reported that the record of their office

showedthat on August 11, 1887, notice of the requirements of your letter of Aug. 6, 1887,
and a copy thereof, was miailed to claimant, and your said letter was noted,
"Claimant notified Aug. 12, 1887." The record does not show the notice to have
been registered.

July 13, 1896, your office modified its decision of August 6, 1887, by

suspending the entry, pending the offering of the land at public sale
under the act of March X, 1883,and holding that, if the land
shall not be sold upon such offering, then claimant's entry may be considered as
an application to enter, of its original date, and he may be permitted to make entry
thereunder,

basing its action on the decision of the Department in the case of
David J. Davis (7 L. D., 560). olburn was duly notified of this
decision of your office,but no appeal was taken.
March 2, 1899,W. G. Dodd and E. W. Goss, claiming to be transferees of Colburn, filed in the local office a motion to have your office

decision of July 13, 1896, set aside and the entry passed to patent
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under section 7 of the act of March 3, 1891 (26 Stat., 1095), basing said
motion upon the decision of the Department of December 27, 1898, in
the case of William F. Gaines (not reported).
April 20, 1899, your office rendered decision denying said motion,

holdingthatIn the Gains case, as in the one now under consideration, the entry embraced land
reported to be valuable for coal, and withdrawn from entry under the act of March
3, 1883,but no proceedings against the entry were'beguin within two years of the.
date of the final receipt, and it was held by the Department that the entry was confirmed under the 7th section of the act of March 3, 1891.
Proceedings against the entry of Colburn were begun prior to the issuance of the
final receipt, and this entry does not, therefore, fall within the confirmatory provisions of the act referred to.

From this action of your office Dodd and Goss, the alleged. transferees, have appealed, assigning error in your office decision, in substance, (1) in holding that the decision of August 6, 1887,is binding
upon the entryman or his transferees, in view of the fact that there is
no evidence that he ever received notice of said decision, and (2) in not

patenting the entry to protect the transferees, who, it is claimed, innocently purchased the land for a valuable consideration and are entitled
to protection under the provisions of section 7 of the act of March 3,
1891.

It is not shown by the record when the alleged transfer was made,
but as no entry is confirmed under the body of the section unless the
transfer was made prior to the first day of March, 1888,and after final
entry, it is unnecessary to consider further the contention of appellants
with reference to their rights as transferees, under said section. The
final entry in the case was not made until after said. date and if confirmed it must be under the proviso to said section, which is as follows:
Proevided,That after the lapse of two years from the date of the issuance of the
receiver's receipt upon the final entry of any tract of land under the homestead,
timber-culture, desert-land, or pre-emption laws, or under this act, and when there
shall be no pending contest or protest against the validity of such entry, the entryman shall be entitled to a patent conveying the land by him entered, and the same
shall be issued to him; but this proviso shall not be construed to require the delay
of two years from the date of said entry before the issuing of a patent therefor.

The proviso has reference solely to entries upon which final certificate

has issued. Hence, any action that was taken with reference to this
entry prior to the issuance of the final certificate can not be considered
as affecting the question whether the entry was or was not confirmed,
as the action contemplated by the statute must be taken with reference
to the final entry. No case is brought within the terms of the act until
after the final certificate has issued. That fixes the period within
which action must be taken to defeat confirmation under the proviso.
Ira M. Bond (15 L. D., 228).

The language of the statute is " after the lapse of two years from the
date of the issuance of the receiver's receipt upon the final entry" and
when there shall be no pending contest or protest against the validity
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of "such entry" the entryman shall be entitled to a patent. This case
was not brought within the terms of the act until the issuance of the
final certificate larch 6, 1893. To defeat the confirmation it was
necessary that so-meaction should have been:taken against that entry,
within two years from that date.
It will be observed that the lawis very specific i fixing the date of the receipt as
the time when the period of two years commences to run and that no contest, protest,
or inquiries into the legalities or merits of a case is provided for pr permitted after
a final receipt has been issued two years. Furthermore, there is no authority in
said act or i any other statute, that authorizes or allows the changing or altering
of the date in a final receipt for the pnrpose of bringing an entry under the proviso
aforesaid, nor can this Department in the exercise of its supervisory powers enter
into the merits of the case and permitsuch a proceeding. (Ira M. Bond, 15L. D., 288.)

-Notwithstanding the irregularity or invalidity of this entry, the failure to take action upon the final entry within two years after the
issuance of the final receipt, brought it within the proviso to said act.
James . Harris et al. (28 L. D. 90).
The decision of your office is reversed.

INDIAN LANDS-ACT OF MARCH 2, 1889.
SI ON KUSSER.
Under the provisions of section 21, act of Mareh 2,1889, opening to settlement ad
entry the Great Sioux reservation, the lands therein are not subject to disposition under the desert land laws.

Secretary
itchcock to the Commissioner of the General Land Office,
(W. V. D.)
Februeary 24, 1900.
(E. P.)

January 14, 1896, Simon Kusser applied to make desert land entry
of the SE. i of Sec. 7, T. 109 N., it. 71 W., Huron land district, South
Dakota.
March 11, 1896,the local officers transmitted Kusser's application to
your office, with the statement that
this being the first application of this character in the history of this office, the
papers are forwarded to your officefor approval before action by this.

By letter of May 11, 1896,your officeadvised the local officers that,
under the rulings of the Department, the land applied for was desert
in character, and returned Kusser's declaration "for allowance, should
no further objection appear, upon payment of the required amount."
August 12, 1896, the local officers permitted Kusser to make desert
land entry of the tract, and appear to have forwarded the papers in the
case to your office with their returns for August, 1896.
April 10, 1899,your officefound that the laud involved is within the
ceded portion of the Great Sioux Indian reservation, and that, under
the provisions of section 21, act of March 2, 1889 (25 Stat., 888), open-
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ing said territory to settlement and entry, it was not subject to disposi
tion under the desert land laws, and held the entry for cancellation.
From this action Kusser has appealed to the Department, alleging
that if his entry is canceled he will be subjected to considerable loss,
as he has placed upon the land covered thereby improvements to the
value of about six hundred dollars.
Said act of March 2, 1889, in section 21, provides:,
That all the lands in the Great Sioux reservation outside of the separate reservations herein described are hereby restored to the public domain, except American
Island, Farm Island, and Niobrara sland, and shall be disposed of by the United
States to actual settlers only, under the provisions of the homestead law (except
section two thousand three hundred and one thereof) and under the laws relating to
townsites.

fKusser's desert land entry of the land involved in this case is therefore clearly illegal, and must be canceled.
Your office decision is affirmed.

COB

ET AL. V. ROBINSON.

Motion for review of departmental decision of December 14, 1899, 29
L. D., 352, denied by ecretary Hitchcock, February 26, 1900.

JACOB C. MULLIGAN.

Motion for review of departmental decision of August 7, 1899, 29
L. D., 82, denied by Secretary Hitchcock, February 26, 1900.

mIINING CLAIM-PROOT OF EXPENDITURE.
COPPER GLANCE LODE.
Labor 'and improvements, within the meaning of the statute, are deemed to have
been had upon a mining claim, or upon several claims held in common, when the
labor is performed or the improvements are made in order-itofacili'tete the extraction of minerals from the claim, or the claims in common, as the-case may be,
though such labor and improvements may in fact be outside the limits of the
claim, or claims in common,or on only one of the several claims held in common.
In order that labor performed or improvements made upon one of several mining
claims-held in common, or upon ground outside the limits of such claims, mty
be accepted in satisfaction of the statute as to all the claims so held, such claims
must be adjoining or contiguous, so that each claim thus associated may be
benefited by the work done or improvements made.
Where expenditure in labor or improvements relied on is had on one only of several
adjoining or contiguous claims held in common, it is incumbent pon the applicant for patent to the claims so held to show that such expenditure was intended
to aid in the development of all the claims, ad that the labor and improvements are of such a character as to redound to the benefit of all.
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Where the labor and improvements are not upon the claim, or upon any of several
adjoining or contiguous claims held in common, but outside thereof, it is likewise incumbent upon the applicant for patent to such claim, or claims in common, to show that the labor and improvements were intended to aid in the
development of the claim, or claims in common, as the case may be, and are of a
character suitable for the purposes intended.
Labor or improvements intended for the common benefit of several non-contiguous
mining claims can not be apportioned to the different claims in satisfaction of
the required expenditure thereon, for the reason that to do so would be to credit
each claim with an expenditure made in part for the benefit of other claims.not
associated therewith, as claims held in comImonwithin the meaning of the law.

Secretary Hitchcock to the Con?,missioner of the General Land Office,
(W. V. D.)

Feby'uary 26, 1900.

(A. B. P.)

By decision of November 13. 1897, your office held for cancellation
mineral entry No. 458,made December 30, 1893, by the White Cloud
Copper Mining Company for the Copper Glance lode mining claim,

survey No. 44, White Cloud mining district, Reno, Nevada, for the

reasonthatthe only improvement reported as having been made for the benefit of said claim is
520 feet of a road, no portion of which is shown to be within the boundaries of said
claim.

The surveyor-general of Nevada was thereupon directed toallow claimant sixty days from receipt of notice within which to show, by the report
of a U. S. deputy mineral surveyor, that before the expiration of the sixty days of
publication of notice of application for patent, the required expenditure had been
maddeupon said claim by said company or its grantors,

and also to notify said company that in default of the required showng and in the absence of appeal, its entry would be canceled without
further notice.
April 7, 1899, 0. G. Jennings, the owner of said mining claim by
purchase under certain forclosure proceedings against said company,
filed a motion for review of said decision.

In the meantime (October 31, 1898), there had been transmitted to
your officethe certificate of L. H. Taylor, United States deputy mineral
surveyor, which is in the Wordsand figures following:
GOLCONDA, Nerada, Sept. 6th, 1898.
I hereby certify that on the 3rd day of- September, 1898,I made an examination
of the Copper Glance lode, U. S. survey No. 44, in White Cloud mining district,
Churchill county, Nevada, and of the improvements thereon, and that the value of
said improvements placed thereon by the claimants and their grantors is not less
than five hundred dollars ($500.00).
Said improvements consist of one-ninth (1-9) of a road one mile long the total cost
of which I estimate at $8000.00. Value of 1-9 of road $889.00.
One-ninth (1-9) of a smelting furnace for smelting of ores from the Copper Glance
and eight other claims-total cost $18,000.00. Value of 1-9 of furnace $2,000.00.
I further certify that the Copper Glance lode is situated on.the side of an extremely rugged and precipitous mountain and that. the construction of the above
mentioned road directly tended to and was necessary for the development of the
said claim in that without such road the transportation of tools, machinery and
upplies necessary and required for such development wonld have been impossible.
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I also certify to the best of my knowledge and belief the above improvements
have not been included i the expenditure of $500.00upon any other claim.
The smelting furnace above mentioned is situated at the foot of the mountains
one mile westerly from the Copper Glance lode and is connected therewith by the
above mentioned road.
L. H. TAYLOR,
U. S. Deputy Miaeral Surveyor.

Said certificate is accompanied by the affidavits of to persons corroborative thereof, and which show that the improvements mentioned
therein were made prior to the expiration of the sixty days of publication of notice of the application for patent to said claim.

April 20, 1899,your office again considered the. case in the light of
the supplemental showing in support of the entry, and denied the
motion for review. Jennings thereupon appealed to the Department.
The statement in the certificate of the surveyor-general relative to
the character of the improvements in question, filed prior to entry, is
simply that said improvements " consist of 520 feet of road."
The only question presented by the record is whether five hundred
dollars' worth of labor was expended or improvements made upon the
claim, by the White Cloud Copper Mining Company or its grantors,
required by the statute (See. 2322 R. S.) as one of the conditions to

obtaining a patent for a mining claim, prior to the expiration of the
period of publication of notice of the application for patent. If the
showing made is sufficient to satisfy the law in this respect, the entry
should be sustained; if not, it must be canceled.
The certificate of the surveyor-general, upon which the local officers

acted in allowing the entry, is very indefinite and unsatisfactory, while
the evidence upon which said certificate appears to have been based
is equally so. In order, therefore, to ascertain with any degree of
accunracy, the character of said improvements and their connection
with Pr relation to the claim in question, reference must be had to the
supplemental showing filed in support of the entry, and to other parts
of' the record. It will thu s be seen-that the 520 feet of road mentioned
in the certificate of the surveyor-geueral consists of one-ninth of a
road one mile in length which it is claimed was constructed for the

-0

purpose of transporting to this and other claims, tools, machinery, and
supplies, necessary to the development thereof.' No part of this road
is 'located on the claim in question. Its distance therefrom at the
nearest

point is about one fourth of a mile.

It will also be seen

from said supplemental showing that frther improvements, not
mentioned in the certificate of the surveyor-general, are given, consisting of one-ninth of a smelting furnace for smelting ores from the Cop-

per Glance and eight other mining claims, situate one mile distant
from the Copper Glance the total cost of which is stated to have been
$18,000.

It is earnestly insisted that the one-ninth of the cost of each of these
so-called mining improvements should be credited to the Copper Glance

claim in satisfaction of the statutory requirement under consideration.
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It appears -hat there were originally nine mineral locations or milling claims owned by said White Cloud Copper Mining Company,

namely: the Stone Cabin, the Vulcan, the Carbonate, the Copper
Glance (the one here in question), the Copper Ring, the Red Oxide,
the Farralone, the Copper Giant, and the Copper Ingot, all situated in
the same mining district but not all contiguous. Separate applications
for patent were filed, and sel

Bte

tries allow1eylfor thesveral

claims.

The entries were-all miadeon the same day-December Ql,1893. The
Red Oxide, the Carbonate, the Copper Giant, and the Copper Ring
entries were each patented in 1894. The Stone Cabin, the Farralone,
the Copper Ingot, and the Vulcan entries have each been (canceledby
your office--the first three for insufficient showing as to the required
expenditure of $500 in labor or improvements, and the last, for conflict
with a prior application for patent.
The Copper Ingot was canceled

by direction of this Department (22 L. D., 252). As originally applied
for and entered, the Vulcan, the Copper Glance, the Red Oxide, and
the Farralone claims, were contiguous. There was no further contiguity except as between the Copper Giant and the Copper Ingot,
both of which lay a considerable distance from the nearest of the other
clains. None of the patented claims are contiguous, nor is the Copper
Glance contiguous to any of them except the Red Oxide.
The road hereinbefore mentioned, the one-ninth of which it is insisted
should be credited to the claim in question, as labor expended or
improvements made thereon, or for its benefit, is located some distance

to the north of all of said claims, except the Vulcau and Carbonate, the
extreme northerly corners of which are crossed by said road. The records of your officeshow that it was originally sought to have the oneninth of said road credited to each of the nine claims as labor expended
or improvements made thereon, or for the common benefit thereof butA

that none of the entries finally passed upon have been allowed to stand
except where there were expenditures or improvements on the claim(
sufficient in character and amount to satisfy the statute without taking
into consideration any part of the said road.--The location of the smeltingfurnace with reference to the said several
claims is not disclosed by the record except as is indicated by the statement in the supplemental showing that it, situated at the foot of the
mountains one mile westerly from the Copper Glance lode." It is not
connected with the Copper Glance, however, as further stated in said
supplemental showing, but, as already shown, is about a quarter of a
mile distant therefrom at its nearest point.
There are two statutory requirements with respect to expenditures
in labor or improvements

on mining, claims.

One relates to annual

expenditure which is necessary to the continued maintenance of the
possessory title (Sec. 2324, R. S.), and is as follows:
On each c]aim located after the tenth day of May, eighteen hundred and seventytwo, and until patent has been issued therefore not less than one hundred dollars'
worth of labor shall be performed or improvements made during each year.
n all

2967-VOL 29-35

546

DECISIONS RELATING TO THE PUBLIC LANDS.

claims located prior to the tenth day of May, eighteen hundred and eventy-two, ten
dollars' worth of labor shall he performed or improvements made hbythe tenth lay
of June, eighteen hundred and seventy-four, and each year therenfter, for each one
hundred feet in length along the vein until a patent has been issued therefor; but
where such claimn-are. held in common, such expeuditure, may be made upon any
one claim.

The other relates to proceedings upon an application for patent (Sec.
2325 . S.), and makes the expenditure of five hundred dollars, in labor
or improvements, upon the claim, by the applicant or his grantors a
condition to obtaining patent for the paramount title.
In the case of Jupiter Ilining Go. tv.Bodie Consolidated Mining Co.,

decided by the U. S. circuit court for the district of California (11 Fed.
Rep., 666, 682), it was held thatWhere one person or company owns several contiguous or adjoining claims capable
of being advantageously worked together, one general system may be adopted to
work such claims. Such system may consist of a shaft with drifts, cross-cuts, and
tunnels therefrom, and such works need not be upon any of the claims in question.
When such system is adopted, work in furtherance of the system is work on the
claims intended to be developed by it. Work done outside of the claims, or outside
of any claim, if done for the purpose and as a means of prospecting or working
the claim, is as available for holding the claim as if done within the boundaries
of the claim itself.

In Smelting Co. v. Kemp (104 U. S., 636, 655), one of the contentions

was. tbat. a separate application should be filed and a separate patent
issued for each of several mining-claims held in common, in order to
insure proof of the required expenditure in labor or improvements upon .
'it. The supreme court, in answering this contention, said:
It is not perceived in what way this proof can be changed or the requirement
affected, whether the application be for a patent for one claim or for several claims
held in common. Labor and improvements, within the meaning of the statute, are
deemed to have been had on a mining claim, whether it consists of one location or
several, when the labor is performed or the improvements are made for its development, that is, to facilitate the extraction of the metals it may contain, though in
fact such labor and improvements may be on ground which originally constituted
only one of the locations, as in sinking a shaft, or be at a distance from the claim
itself, as where the labor is performed for the turning of a stream, or the introduction of water, or where the improvement consists in the construction of a flume
to carry off the debris or waste material.

In the case of Jackson v.; Roby (109 U. S., 440, 444-5), the supreme

court, speaking generally upon this subject, said:
The contention of the plaintiff was made upon a singular misapprehension of the
meaning of the act of Congress, where work or expenditure on one of several claims
held in common is allowed, in placo of the required expenditure on the claims
separately. In such case the work or expenditure must be for the purpose of
developing all the claims.

And after referring to the case of Smelting Co. v. Kemp, supra,the court
further said:
It often happens that for the development of a mine upon which several claims
have been located, expenditures are required exceeding the value of a single claim,

-

DECISIONS RELATING TO THE PUBLIC LANDS.

547

and yet witboot such expenditures the claim could not be successfully worked. In
such cases it has always been the practice for the owners of different locations to
combine and to work them as one general claim; and expenditures which may be
neessary for the development of all te claims may then be made on one of them.
The law does not apply to cases where several claims are held in common, and all
the expenditures made are for the development of one of them without reference to
the development of the others. In other words, the law permits a general system
to be adopted for adjoining claims held in common, and in such case the expenditures may be made, or the labor be pFrfoT,
ipon any one of them.

In Chambers v. Harrington (lt U. S., 350,353),the same court, after
speaking of the general policy and purpose of the statutory requirement in-the matter of labor and improvements upon mining claims,
said:
When several claims are held in common, it is in the line of this policy to allow
the necessary work tokeepthem all alive,tobe done on oneof them. But obviously
on this one the expenditure of money or labor must equal in value that which would
be required on all the claims if they were separate or independent. It is equally
clear that in such case the claims must be contiguous, so that each claim thus
associated may in some way be benefited by the work done on one of them.

In Mt. Diablo M. & M. Co. v. Callison (5 Saw., 439, 457), it was held

by the United States circuit court for the District of Nevada, thatWork done outside of the claim, or outside of any claim, if done for the purpose
and as a means of prospecting or developing the claim as in- the case of tunnels,
drifts, etc., is as available for holding the claim as if done within the boundaries of
the claim itself. One general system may be formed well adapted and intended to
work several contiguous claims or lodes, and when such is the case work in furtherance of the system is work on the claims intended to be developed by it.
_

Gird v. California Oil Co. (60 Fed. Rep., 541, 542) was a case decided

by the circuit court for the southern district of California. Judge Ross,
speaking for the court; there said:
In the case at bar none of the work done or expenditures made by the lessees of
the plaintiffs relied on to sustain the claim to the Whale Oil were done or made on
any claim contiguous to it. It is true that the evidence shows that, prior to the
making of the leases in 1886and 1887,Udall, from time to time, under and pursuant
to the local rules of the district, did considerable work in building roads in the
district, and on the road that led in the direction of the Whale Oil claim, but the
local rules in so far as they conflict with the act of Congress are, of course, of no
avail, and that, as has been repeatedly stated, requires the annual expenditure of
$100in work or improvements on each claim, provided that, where the claims are
held in common such expenditure may be made upon any one claim. But to come
within this latter provision the claims so held in common must, as said by the
.,supreme court in Chambers v. Harrington, . . be contiguous, and the labor and
improvements relied on must, as held in Smelting Co. v. Kemp.
. . . .
be
made for the development of the claim to which it is sought to apply them; that is,
in 'the language of the supreme court, "to facilitate the extraction of the minerals
it may contain."

See also Justin Mining Co. v. Barclay (82 Fed. Rep., 554, 560-1).

In the case of Emily lode (6 L. D., 220) it was held by the Department .(syllabus) thatImprovements, made outside the surface boundaries, may be considered in deter'mining whether the law requiring the expenditure of $500 on the claim has been
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comrpliedwith, where it appears hat such improvements were made to facilitate the
extraction of ore from said claim, and are not included in improvements upon any
other claim.

To the same effect see Kirk et atl. v. Clark et al. (17 L. D., 190).
In Hall v. Kearney (18 Colo., 505), the supreme court of Colorado,
held that where work claimed as annual assessment work had not been,

done within the boundaries of a mining claim, but outside thereof, it
was incumbent upon the party claiming the benefit of such work to
show that it was in fact intended as work on the claim and was of such
character as would inure to the benefit thereof.

., In the case of Clark's Pocket Quartz Mine (27 L. D., 351-2), the
Department held that,

Mining work done on one claim for the benefit of that and other adjoining claims
a common ownership may be credited to the adjoining
claims as well as to the claim on which the work is actually done, but the fact that
such work has been done and its relation to the claim songht to be patented must be
fully shown.
cconstituting a group -ith

-

N

A-- the case of Alice Edith lode (6 L. D., 711), it was held by the

Department that work done in the coustruction of a road leading to a
mining claim could not be accepted in proof of the required annual
expenditure in labor or improvements, where it appeared that the road
was constructed for the joint benefit of different claims or groups of
claims, for the reason that to do so would be to credit one claim with
work done or improvements made in part for other claims not con-

nected with it.
It is true that most of the cases above referred to relate chiefly to the
an nual expenditure in labor or improvements required

y section 2324

of the Revised Statntes. Manifestly, however, in determining the
character and purpose of labor and improvements had upon a mining
claim, with respect to their use in the development of the claim, or in
the development of several claims held in commonsthe same principle
must apply, whether the labor was performed or the improvements
were made in satisfaction of the requirement of said section 2324, for
the maintenance of the possessory title, or in fulfillment of the condition to obtaining the paramount title prescribed by section 2325 of the
Revised Statutes. While in the one case the annual expenditure in
labor or improvements goes only to the right of possession, and is a
matter between rival or adverse claimants. the deternination of which
is committed to the courts, and in this respect is essentially different
'from the expenditure of $500 in labor or improvements required in the
other case as a condition to obtaining patent, which is a matter between

the applicants for patent and the government the determination of
which belongs to the land department (P. Wolenberg et at., 29 L. D.,
302; Same case on review, Id., 488), yet, in determining whether labor
and improvements had upon a mining claim, or upon several claims

-heldin common, are of such a character, and are so situated, as that
they may be properly used in the development of the claim, or claims:
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in common, and were so intended, the same principles must necessarily
govern in either case.
From the authorities cited and considerations stated, the following
conclusions are fairly deducible:
1. Labor and improvements, within the meaning of the statute, are
deemed to have been had upon a mining claim, or upon several claims
held in common, when the labor is performed or the improvements are
made in order to facilitate the extraction of minerals from the claim,
or the claims in common, as the case may be, though such labor and
improvements may in fact' be outside the limits of the claim, or claims
in common, or on only one of the several claims held in common.

2. In order that labor performed or improvements made upon one of
several mining claims held in common, or upon ground outside the
limits of such claims, may be accepted in satisfaction of the statute as

to all the claims so held, such claims must be adjoining or contiguous,
so that each claim thus associated may be benefited by the work done
or improvements made.
3. Where expenditure in labor or improvements relied on is had on
one only of several adjoining or contiguous claims held in common, it.
is incumbent upon the applicant for patent to the claims so held to
show that such expenditure was intended to aid in the development
of all the claims, and that the labor and improvements are of such a
character as to redound to the benefit of all.
4. Where the labor and improvements are not upon the claim, or
upon any of several adjoining or contiguous claims held in common, /
- but outside thereof, it is likewise incumbent upon the applicant for
patent to such claim or claims in common to show-that the labor and
improvements were intended to aid in the development of the claim, or
claims in common, as the case may be, and are of a character suitable
for the purposes intended.
5; Labor or improvements intended for the commonbenefit of several
non-contiguous mining claims can not be apportioned to the different
claims in satisfaction of the required expenditure thereon, for the
reason that to do so would be to credit each claim with an expenditure
made in part for the benefit of other claims 'not associated therewith as
claims held in comnon within the meaning of the law.

Judged in the light of these conclusions, can it be held that the
showing made in the present case is sufficient? The Department is of
the opinion that this question must be answered in the negative.
Although the Copper Glance, together with eight other claims mentioned, hadl,as oriinaly
plie for and entered a common ownership,
they did not constitute a group of adjoining or contiguous claims, and
were not, therefore, within the prview of the law'which allows labor
to be performed or improvements to'be made 'upon one of several
adjoining or contiguous claims held i common, or upon ground outside

the limits of such claims, for the benefit of the entire group. From
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this it necessarily followsthat neither the road nor the smelting furnace
mentioned: in the supplemental showing, can be considered as an
improvement made upon or for the benefit of all the nine claims as

originally applied for and for that reason as an improvement for the
benefit of the Copper Glance as one of the nine, infsatisfaction of the

statutory requirement in question.
Nor can any part of either of said improvements be apportioned to
the Copper Glance claim, in satisfaction of the statute, for the reason
that both were constructed and intended for the benefit of all the
claims. Each and every part of said road, and each and every part of
said smelting furnace, as well as each of said improvements as a whole,
was, according to the showing made, intended for- the common benefit

of the nine claims. The law makes no provision for the apportionment
of an improvement made for the common benefit of several non-contig-

uous mining claims, so as to apply different parts thereof exclusively
to the use of different individual claims.

But aside from this consider-

ation, in the very nature of things, such an improvement as the smelting furnace here in question-a thinguseful, for the purposes intended,
only as a unit-could

not possibly be so apportioned.

Within the meaning of the law, in so far as the question of the
expenditure of five hundred dollars in labor. or improvements is concerned, the Copper Glance claim must be- considered as standing by

itself, separate and distinct from the other claims mentioned, and in
view thereof, ad of all the foregoing it is clear that the decision of
your office holding the entry of said claim for cancellation for want of
sufficient showing in the matter of the required expenditure in labor or
improvements, is correct, and the same is accordingly affirmed.
RAILROAD GRANT-SECTION 1, ACT OF APRIL 21, 176.
OREGON AND CALIFORNIA Ri. R. Co. v. JONES.
The act of April 21,1876, is i par maeria with the several railroad land grants, and
section I thereof has the effect, as to all lands the right to which ha( not,theretofore vested in the grantee company y definite location of the line of road, or
other identification of the lands granted, of protecting actual sttlers who,
prior to the time when notice of the withdrawal of the lands was received at the
local land office, ma(le pre-emption or homestead entries thereof.
The confirmation by this section of entries so Inaade,and otherwise regular, is not
conditional or dependent upon couipliapee with the pre-emption or homestead
laws, or the presentation of proper proofs of such coMplianice, but validates
themi as against the withdrawal and any rights of the grantee company thereunder.
Where an entry or filing is thus confirmed, as against a withdrawal on definite location, the land covered thereby is excepted from the operation of the grant.
In so far as in conflict with the rbling herein announced, the departmental decisions
in the cases of the Northern Pacific R. R. Co., 20 L. D., 191; Camplan v. Northern Pacific R. R. Co.. 28 L. D., t18; Northern Pacifle R. R. Co. v. Sherwood, 28

L. D., 126; are hereby overruled,
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Secretary Hitchcock to the Commissioner of the General Land Office,
(W. V. D.)
February 26, 1900.
(L. L. B.)

The Oregon and California Railroad Company has appealed from
your office decision of April 5, 1897, adhered to on review November

4, 1897,sustaining the homestead entry of Charles E. Jones, embracing
one hundred and thirty acres as follows: the N. NW. SE.
E a, the
SE. N.
SE. -, the NE. SW. SE. 4, the E. S.
S 4, and the NE.
i

NE.

4SW.

i,

Sec. 1, T. 39 S., R. 3 W., Roseburg. Oregon, land dis-

trict.
The land in controversy is within the primary limits of that portion
of the grant made by the act of July 25, 1866 (14 Stat., 239), of which

the Oregon and California Railroad Company became the beneficiary
under the designation of the legislature of the State of Oregon., The
line of road opposite thereto was definitely located September 6, 1883,
on account of which an executive order of withdrawal was made. by
letter of October 27, 1883, received at the local office November 7, 1883.

October 4, 1883,nearly a mouth after such definite location, but before
notice thereof or of the withdrawal made on account thereof was
received at the local office, William R. Buck filed pre-emption declara-

tory statement for the land in controversy, alleging settlement thereon
on the second of that month.
July 6, 1886, Buck transmuted, his pre-emption filing into a home-

stead entry, ad August 24, of the same year, relinquished said entry,
whereupon Charles E. Jones made homestead entry of the land. Jones
afterward submitted proof of his compliance with the homestead law,
upon which final certificate issued to hin December 12, 1892. Decem-

ber 11 1896,.your officefiuding thatThere is nothing in the record, or in the entryman's proof, showing said tracts to
have been covered by a settlement claim at the date when the grant became effective (September 6, 1883) by the definite location of the railroad, or that the said
tracts are for any other reason excepted from the grant-

directed the local officers to call upon Jones to show cause, within sixty

days from notice, why his entry should not be canceled for conflict with
the railroad grant.
Before this direction was executed your office, on April 5, 1897,
revoked the same and sustained the entry of Jones under te second
section of the act of April 21, 1876(19 Stat., 35). It is this action of
your office which is complained of in the appeal of the railroad company.

Under the view of the matter taken by the Department it will not be
necessary to consider the second section of the act of April 21, 1876.
The first section of that act is as follows:
That all pre-emption and homestead entries, or entries in compliance with any law
of the. United States, of the pnblic lands, made in good faith, by actual settlers,
upon tracts of land of nit more than one hundred and sixty acres each, within the
limits of any land-grant, prior to the time when notice of the withdrawal of the
lands embraced in such grant was received at.the local land-office of the district in
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which such lands are situated, or after their restoration to market
General Land Office, and where the pre-emption and homestead
complied with, and proper proofs thereof have been made by the
such tracts or parcels, they shall be confirmed, and patents for the
to the parties entitled thereto.

by order of the
laws have been
parties holding
same shall issue

The act was passed before the line of said road opposite the laud in
controversy was definitely located, and therefore before any right of

the railroad company thereto attached or became vested, and while it
was competent for Congress to sell, reserve or dispose of the land for

other purposes than those originally contemplated by the granting act.
(Northern Pacifice Railroad Co. v. Sanders, 166 U. S., 620, 634; Menotti
v. Di]lon,'167 U. S., 703, 720; Northern Pacific Railroad Co. V. Amacker,
175 U. S., 564; William E. Inman v. Northern Pacific Railroad Co., 28
L. D., 95.)

This act is in pari materia with the several railroad land grants, and
section one thereof clearly has the effect, as to all lands the right to
which had not theretofore vested in the grantee company by definite
location of the line of road or other identification of the lands granted,
of protecting actual settlers who, prior to the time when notice of the
withdrawal of the lands was received at the local land office, made
pre-emption or homestead entries thereof. Heretoforeit had been held
by the Department (Northern Pacific Railroad Co., 20 L. D., 191; Camplan v. Northern Pacific Railroad Co., 28 L. D., 118; Northern Pacific
Railroad Co., v. Sherwood, 26 L. D., 126) that the confirmation of such

entries by this section is made dependent upon compliance with the
pre-emption or homestead laws, as the case may be, and the presen-

tation of proper proofs thereof by the claimants; that is, that the
confirmation is conditional and intended solely for the benefit of the
settler whose entry is made -prior to the receipt at the local office
of the notice of withdrawal, but in the later case of Northern Pacific
Railroad Co. v. Amacker, supra, the supreme court holds that the
confirmation of such entries, where they Wareotherwise regular, is not
conditional or dependent upon compliance with the pre-emption or
homestead laws or the presentation of proper proofs of such compli-

ance, but validates them as against the withdrawal and any rights of
the grantee company thereunder. To the extent of this conflict said
departmental

decisions are overruled.

Buck's pre-emption filing, made after the definite location of the
line of road but before notice of the withdrawal made on account
thereof was received at the local office, was therefore a valid filing or

claim and excepted the land covered thereby from the grant. When
Buck's claim was finally terminated by relinquishment the land became
subject to homestead entry, and the decision of your office sustaining
the entry of Jones, made at that time, is affirmed.
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4, 197.

A. J. HARRELL.
The requirement of posting and publication of notice, under the circular regulations
of December 18, 1899,in the case of a lien selection under the act of June 4,
1897,is not applicable to a selection theretofore regularly accepted and approved.

Secretary Hitchcock to the Commissioner of the GeneratLand
Office,
(W. V. D.)
February 28, 1900.
(E. B., Jr.)

December 4, 1897, A. J. Harrell made application to select, Linder
the act of June 4, 1897 (30 Stat., 11, 36), what will be when surveyed

the NWI of the SI

of section 2, the NW' of the NE1 and NE of

the NW4 of section 3 and the SEI of the

W

; of section 26, T. 15

S., R. 18 E., Boise meridian, Hailey, Idaho, land district, in lieu of the
SWj of the S-I

of section 35, T. 20 S., R. 32 E., and lots 2, 3 and 4

of section 2, T. 21S., R. 32E., I. D. M., included within the limits of
the Sierra forest reservation.
Title to the lands offered by Harrell in exchange for the said lien
lands is shown to have passed out of the United States by patent dated
April 4, 1891, and to have been acquired by him by purchase October
27, 1897. He executed a deed to the United States for these lands
November 23, 1897,at which time title thereto appeared to have been
still in him, and the land free from liability for taxes and from other
incumbrances, in pursuance of the purpose expressed i his said applieation "to relinquish and reconvey said lands to the United States and
in lieu thereof to select" the lands in the Boise, Idalio, land district,
as hereinbefore described.
July 13, 1899, your office accepted Harrell's relinquishment and
approved his lieu selection; but by decision of December 20, 189.9,your
office revoked its approval of the selection and required the applicant,
Harrel, to give notice of the selection by publication and posting as
provided in circular instructions approved December 18, 1899 (29 L. D.,

391, 393-{).

From that decision larrell appeals, assigning error

thereinFirst: In giving to said circular a retroactive effect.
Second: In revoking an approval under previous regulations, merely to impose
additional obligations under later ones, and
Third: In setting aside the contract entered into July 13, 1899, without the consent of both contracting parties.

So far as appears from the record before the Department, ilarrell had
fully complied with the exchange provisions of the said act, and with all
existing regulations thereunder, at the time of the approval of his selection, and thenceforward the same was ready for patenting as soon as the
public survey should be extended over. the lands embraced therein and
the period of four months should expire after the receipt of the approved
township plat at the local office. Under the then existing regulations,
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nothing further remained to be done by Hlarrell to secure the issue of
patent. It is not suggested, by the decision of your office, that the
land is not of the character subject to selection under said act, nor
that there was any valid adverse claim thereto at the time of. the
selection. While these matters will remain open to inquiry and determination by the land department in a proper way, as in other cases
arising under the public land laws, until the issuance of patent, the
prima facie determination of them in favor of the lieu land claimant by
the action of your office in approving the lieu selection is not impugned

or questioned by the mere fact that new regulations, with respect to
the manner of ascertaining and establishing these facts, were adopted
after the approval of said selection, and the revocation of said approval
ought not to have been made for that reason alone.
The exchange became complete, in contemplation of law, upon the

approval of the selection, and it ought not to have'been disturbed in a
manner different from that in which a final entry would be disturbed.

The government was fully reinvested with title to the lands in the
Sierra forest reserve relinquished by Harrell, and he acquired a vested
right in the lands he had selected outside such reserve. He only
needed a patent from the United States to invest him with the full
legal title, and the patent, when issued to him, would relate back to
the date of the approval of the selection. The transaction having
reached such a stage, the Department is of opinion that the subsequent
requirement in the regulations of December 18, 1899,supra, as to
notice, is not properly applicable to the selection of arrell.

This conclusion is in harmony with a long line of precedents arising
in cases wherein, although the subject matter is different from that of
the case at bar, the principle announced is essentially the same. These
precedents are well collated and ited in the case of Mary R. Leonard
(9 L. D., 189); and see also Oliver v. Thomas et al. ( L. D., i67).
The decision of your office is, therefore, reversed. You will reinstate
larrell's said selection.
RATLROAD GRANT-XDE

INITY SELECTION--SETTLEMENT CLAIM.

HASTINGS

RY. CO. V. SONNENBERG.

AND DAKOTA

A settler on land included within an existing railroad indemnity selection acquires
no additional right, as against sueh selection, by the purchase of the possessory
claim and improvements of a prior settler.
It is not necessary in the case of indemnity selections, under the grant of Jly 4,
186ti,and the designation of losses in support thereof, that the lands should be
described according to their smallest legal sub-divisions.

Secretary Hitchcock to the Commissioner of the General Lfnd Office,
(E. J. H.)
(W. V. D.)
February 28, 1900.
The S.E.

of See. 21, T. 121 N., R. 41 W.,

arshall land district,

Minnesota, is within the indemnity limits common to the grants to the
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St. Paul, Minneapolis and Manitoba and the Hastings and Dakota
Railway Companies, for which withdrawals were made but revoked on.
May 22, 1891- (12 L. D., 541).

The respective claims of said companies, within such indemnity
limits, were considered by the Department in a case between said companies on October 23, 1891 (13 L. D., 440), and- the attempted selection
of each, which included the tract in controversy in this case, was

rejected, and the lands were held to be
subject to entry by the first legal applicant, or to selection by the company first,
presenting application therefor in the manner prescribed by the regulations
governing s1ch selections.

On October 29, 1891, pursuant to that decision, the Hastings and
Dakota company filed a list of selections which included the above.

described tract, designating a basis therefor.
On August, 31, 1894,John Sonnenberg applied to make homestead
entry for the same tract, alleging in his corroborated affidavit, filed
therewith, that the tract was settled upon twelve o fifteen years before
by Louis Bach, and was continuously cultivated and improved by him
until about five years before; that Bach had then sold the improvements
to one Otos, who built a shanty and continued to cultivate and improve
the land until the spring of 1892,when affiant, Sotnenberg, " purchased
the improvements and claim to the land from Otos;" that he had continuously resided upon, cultivated, and improved the land ever since,
and had a house, barni, granary, well, and about one hundred acres
under cultivation upon. the premises, all of the value of $1,100. He
also stated that he had declared his intention to become a citizen of
the United States, and was qualified to make entry.
The company filed a protest against the allowance of his application,
claiming superior rights inder its indemnity selection, and asked a
hearing thereon, but did not traverse the allegations of Sonnenberg's
affidavit.

No hearing seems to have been had in the case, but the papers were
forwarded to your office without action thereon by the local officers, so
far as the record discloses,.and on October 18, 1898, your office decision

held that Otos was a settler on the land when the ompany made its
selection, and, if qualified, might have made entry notwithstanding
such selection, but that under departmental decision in the case of
Dunnigan

v. Nortiern

Pacific R. R. Co. (27 L. )., 467), the privilege

thus accorded the settler "is personal to him and not transfcrable
and in view of the fact that the company's selection antedated the
settlement and application of Sonnenberg, his application to make
entry was rejected.

From this decision Sonnenberg appealed, and his counsel, in his
assignment of errors, claims, in substance, that it was error not to
have held that the tract was subject to entry as a homestead by
Sonnenberg at the date of presentation of his application.
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It was stated in the corroborated affidavit of Sonnenberg, in effect,
that about the year 1889,one Otos purchased the improvements on the
land of one Bach, and that Otos "continued to cultivate and improve
the land (built a shanty and done some breaking) until in the spring of
1892,"when he sold out to Sonnenberg. It is not alleged nor shown in
the case that Otos was an actual resident on the land, or that he was
qualified to make entry when the company made its selection on

October 29, 1891. It does not necessarily follow that Otos resided
upon the land because he built a "shanty."
In the case of Hastings and Dakota Railway Company v. Grinden
(27 L. D., 137), it was held that
a possessory claim to land, and cultivation thereof, unaccompanied by actual residence thereon, will not defeat the right of the company to make idemnity selection
thereof.

Moreover, if Otos was an actual settler and qualified entryman,
under the decision in the Dunnigan case, cited by your office decision,
a purchaser of the possessory claini and improvements of such settler, does not,
by such purchase, strengthen the position resulting from his own settlement on the
land, or other initiation of claim thereto, after such selection is noted of record.

That case has repeatedly been cited and followed by the Department.
Counsel for Sonnenberg further claims that it was error not to have
held that the selection of this tract
was void and without effect for the reason that no specific designation of loss was
made as the basis for the indemnity claimed.

The company's selection list, so far as it relates to this tract (S. E.
of Sec. 21, T. 121 N., R. 41 W.), is as follows:
"All except E. i of N. E. 4 Sec. 21, T. 121, R. 41, in lien of W. Aof N.
E. i, N.W. J and S. i Sec. 29, T. 115, R. 30."
Counsel for Sonnenberg urges that this is in no sense a description

of the land selected, nor such an arrangement of selections and bases
opposite each other, "tract for tract," as to comply with departmental

requirements, and cites several cases claimed to be in favor of this
contention.

A examination of said cases, however, does not seem to

substantiate this claim. In the case of St. Paul, Minneapolis and
Manitoba Ry. Co. and St. Paul and Northern Pacific R. R. Co. (13 L.
D., 349), one of the cases cited by counsel, it was held thatthe selection must be made trapt for tract of the lost lands, not exceeding, however,
in any case, an entire section. ....
If the loss is of an entire section, because,
perhaps, of the swamp land grant, it will be lawful to select as indemnity therefor
an entire section, or parts of a section, or sections, in one group; not exceeding in
quantity the land lost.

In the case of Florida Central and Peninsular R. R. Co. (15 . D.,
529), also cited, the foregoing decision is quoted from approvingly upon

this point.
Also, in the case of La Bar v. Northern Pacific R. R. Co. (17 L. D.,

.406),there is no further requirement than that a proper basis shall be
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shown for each and all lands claimed as indemnity, "the same to be
arranged tract for tract, in accordance with departmental requirements."
The act of July 4, 1866, making the grant to the Hastings and
Dakota Railway Company provides that where, at the time of definite
location, the United States have disposed of "any section or part
thereof," it shall be lawful to select, in lien thereof, "so much land in
alternate sections or parts of sections," as shall be equal to the lands
disposed of.

Under the terms of this grant, and the foregoing decisions of the
Department, there does not seem to be any requirement that, in the
selections and designations of losses, the lands shall be described
according to their smallest legal subdivisions.
Section 21, T. 121, R. 41, is a fall section, containing 640 acres, and

the description in the selection list of " all except B. 3 N. E. i S. 21,"
etc., is equivalent to saying the W. 4- N. E. i, N. W. I and S. of
said section, and seems to be sufficiently definite.

The losses desig-

nated, for which this selection was made, are the corresponding portions
of Sec. 29, T. 15, R. 30.

In the ase of William Hickey (26 L. D., 621),it was held that
indemnity selections are made under the direction of the Secretary of the Interior,
and the enforcement of any requirement in the matter of specification of a loss is
only for his information, and as a bar to the enlargement of the grant, and may be
waived whenever he deems such course advisable.

In the case of Hastings and Dakota Railway Company v. Grinden
(on review, 27 L. D., 427), the specification of losses filed by the company was "all of S. 35, T. 114, R. 28." It was shown by Grinden that

there had been five separate and distinct entries of lands in said section, whichconstituted the loss to the company, and he claimed that it
was incumbent upon the company to separately specify each particular
loss.

It was held, however, in the decision of the case,that
if they were all lost and otherwise a proper basis, there is really no good' ground
to be urged against the inclusion of them all, being in one section, in a single loss.

Under the foregoing decisions, it would seem that the company's
selection and designation of loss, as to the lands in controversy in this
ease, are within departmental requirements, and therefore valid, and
Sonnenberg not having made settlement upon the land claimed by him
until some time subsequent to said selection by the company,his claim
is subordinate thereto.
The decision of your office,rejecting Sonnenberg's homestead application, is therefore affirmed.
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MINING CLAIM-NOTICE OF APPLICATION FOR PATENT.

SUBURBAN GOLD MINING AND LAND CO. ET AL.

v. GIBBERD.

An error occurring in the published notice of application for mineral patent will
not be held sufficient to require new notice, where it is of a character not to
mislead, and the different forms of notice, as published and posted, when taken
together show with accuracy the location aid boundaries of the land ineluded
within the application.

eretary ifitcheocec to the Commissioner of the General Land Ofice,
(W. V. D.)
February 28, 1900.
(C. J. W.)
November 21, 1895, Anna Gibberd filed application for patent (No.

1312),for the Little Valley lode mining claim, survey No. 9845,Cripple
Creek mining district, Pueblo, Colorado, notice of which application
was duly published for sixty days, the first publication being November 23, 1895. During the period of application three adverse claims
were filed, and suits were duly instituted thereon.

December 22, 1897,

proof of the final disposition of all three of said suits, largely in favor
of the applicant for patent, was filed. In the meantime, however, the
followingprotests against said application for patent had been filed, viz:
April 23, 1896,by the Suburban Gold Mining and Land Company,
alleging that the location of the Little Valley was illegally made,
because within the limits of the Illinois placer claim; that the statutory expenditure of five hundred dollars had not been made on said
lode claim, and that no mineral bearing rock in place had been discovered thereon:
June-3, 1896, by Sarah M. Cozad et al., as owners of the Ollie lode

claim, in conflict with said Little Valley, alleging that the published
notice gave the survey number as 9854,instead of 9845,and that the
connection with a corner of the public survey as given was erroneous,
in that it gave a tie to the north quarter corner of Sec. 24, T. 15 S., R.
70-W., whereas the correct connection is with the west quarter corner
of said section 24, and that protestants. were misled by the error, and
failed to protect their rights by filing an adverse claim:
October 31, 1896, by C. H. Dixon, as owner of the Salisbury lode

claim, in conflict with the Little Valley, alleging failure upon the part
of the Little Valley claimant to make the required expenditure of five
hundred dollars in labor or improvements on the claim, and failure to
discover mineral bearing rock in place on said claim: and December 7,
1896, by George Andrews, as owner of the Mascott lode claim, in con-

flict with the Little Valley, with allegations in substance similar to
those last above stated.
August 13, 1898, the local officers considered the protests and
expressed the opinion that they did not present proper grounds upon
which to order a hearing, but that the error in the published, notice of
the application for patent was sufficient-to invalidate the notice, and

559

DECISIONS RELATING TO THE PUBLIC LANDS..

they thereupon dismissed the protests and required the applicant to
republish notice. All parties were duly advised of said action. Two
appeals therefrom were filed, one by the applicant for patent alleging
that it was error to require the republication of notice of the application, and one by the Suburban Gold Mining and Land Company alleging that it was error to hold that the allegations contained in the
protest filed by said company were not sfficient to require a hearing.
The other protestants did not appeal.
December 3, 1898,your office considered the matters presented by
each of said appeals, and affirmed the action of the local officers.
The ease is before the department on the further appeal of the appli.
cant for patent, alleging error in your office decision in so far as it
requires her to republish notice of her application. The Suburban
Gold Mining and Land Company did not appeal from said decision.
The only matter presented for departmental consideration at this
time, therefore, is as to the sfficiency of the publication of the notice
of the application for patent. Said notice as published is as follows:
MINING APPLICATIONNo. 1312,
U. S. LAND OFFICE, PUEBLO, COLORADO,
-November21, 1895.

Notice is hereby given that Anna Gibberd, whose post-office address is Colorado
Springs, Colorado, has this day filed her application for a patent for 1426.4linear
feet of the Little Valley Mine or vein, bearing gold and silver, with surface ground
276.1 feet in width, situate, lying and being in Cripple Creek Mining District,
County of El Paso, State of Colorado, and known and designated by the field notes
and official plat, on file in this office as lot No. 9845, in township

5 S., range 70 W.,

of sixth principal meridian.
The exterior boundaries of said lot No. 9845being as follows, to wit:
Variation, none available.
Beginning at corner No. 1, whence the N. i cor. Sec. 24, Tp. 5 S., R. 70 W., of the
6th P. M., bears S. 7 15' W. 537.63 ft.; thence N. 15° 9' W., 216.10 ft. cor. No. 2;
thence N. 77c 54' 20" E. 1426.4 ft. to cor. No. 3; thence S. 150 09' E. 276.1 ft. to cor.
No. 4; thence S. 770 54' 20" W. 1426.4 to cor. No. 1, the place of beginning.

Containing 9.028 acres.
Located ill the NW. 1 of See. 24; T. 15 S., R. 70 W., of the 6th P. M., and is of
record in the office of the recorder of El Paso County, Colorado Springs, Colorado.
RAYMONDMILLER,

Register.
First pub. Nov. 23, last Jan. 25, 1896.

As no adjoining claims are mentioned in the published notice, the
locus of the claim applied.for is fixed by the connection with the public
survey corner, and the statement in the notice that the claim is located
in the NW.-

of See. 24, T. 15 S., R. 70 W., of the sixth principal

meridian. The notice gives the public surveycorner to which the claim
is tied as the north quarter corner of Sec. 24, and gives the course and
distance from corner No. 1 of the claim to the public survey corner, to
which the claim is tied, the distance from corner No. of the claim to
-the connecting corner being 537.63 feet, bearing S. 70 15' W.- Accord-

ing to this description, it is apparent that the claim would be on section
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13, and not on section 24, as stated in another part of the notice. Tus,
the notice On its face shows error, which would be sufficient to put any
one interested in a mining claim in section 13 or 24 upon inquiry as to

what the error was. It is not of a nature to mislead, but, on the contrary, to stimulate further inquiry. The notice and diagram posted on
the claim, the notice posted in the land office,and the field notes and
map of the survey filed in the land office, all show that the claim is

connected with the public survey at the west quarter corner of section
24, and not at the north quarter corner, as stated in the published
notice. An examination of the record, therefore, would have enabled
the inquirer to have readily identified and made certain the ground
applied for, and there was enough in the published notice to put any

interested person of ordinary prudence and intelligence upon further
inquiry. As matter of fact, three adverse claimants did take notice,
and filed their adverse claims, upon which timely suits appear to have
been instituted and have been determined in the courts.
The contention of the applicant is, in substance, that the three forms
of notice required by section 2325 of the Revised Statutes (none of
which may be omitted) constitute

the notice required by law, and, if

together they show the location and boundaries of the claim, such
notice is good.

The contention would appear to be sound, provided

that each form of notice-the noticed posted on the land, the notice
posted in the land office and the published notice-is free from such
error as is calculated to mislead a person of ordinary prudence and
intelligence.
The published notice under consideration suggests error upon its
face, and also suggests the necessity for further inquiry in order to
determine in what particular it is erroneous, and, as the other forms of

notice clearlv show the mistake in the published notice, while together
they show with. accuracy the location and boundaries of the land
appliedfor, it is believed that the case is within the reason of the rule
announced in the case of Hallett v. Hamburg lodes (27 L. D., 104), and

that it was error to require a republication of the notice. It is so held,
and your office decision in this respect is reversed.
Your office forwarded June 8, 1899, as additional to the record, protest

by John Phillip Schucb, Jr., et a., against the application of Anna
Gibberd, filed in the local office May 11, 1899, after your office decision

was rendered. The same is returned for appropriate action by your
office at the proper time.

DE LoNG v. FRoST.

Motion for review of departmental decision of September 2, 1899,
29L. D., 201, denied by Secretary Hitchcock, March 1, 1900.
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HIOMESTEAD CONTEST-CU LTIVATION.
NoRvitON v.

ACKLEY.

Cultivation of the land embraced vithin a homestead entry is an essential requisite
to due compliance with the homestead ]aw; ad a charge of failure to cultivate
furnishes a proper basis fr a hearing

Secretary Ritcheock to the Comiissioner
(W. V.

).)

March 1, 1900.

of the General Land Office,
.(J. B.. W.)

Edward 0. Norton has appealed to the department from your office
decision of September iS, 1899, ipprovina the action of the local office

rejecting his application to contest )aniel Ackley's homestead entry,

made June 20, 1893, for the N. -4of the NE. 4 and the SW. Of
o the
NE.
Sec. 17, and the SE. of the SE. of See.8, T. 67 N., R 20 W.,
4th l'. M., Duluth, Minnsesota.

Aof

Said Norton, February 26, 1898, filed contest against said entry
charging abadomllent for more than six months, which was dismissed,
May 16, 1898,the day for hearing, for want of prosecution. After due
notice, no application was made for reinstatement.
October 17, 1898, Norton filed new contest notice, alleging:He is well acquainted with the tract of laud embraced in the homestead entry of
Daniel Ackley .
knows present condition of said land; there is on said land
a log house, dilapidated and uninhabitable, in which there were no household effects
of any description, ud vhich from all appearances had never been occupied; there
is no clearing on said land, which has never been cultivated; there are no improvemeuts whatever thereon, except the abandoned house; alliant examined said land
on or about September 20th, 1898, said Ackley was not at that time residing there,
and the indications as above set forth are that he never resided there. Affiant is
informed and believes said Ackley has not since his said entry served in the military
or naval service of the United States. Whereforeaffiantalleges said Acluleyhas not
resided on; cultivated or iproved said land as required by law.

The corroborating affidavit alleges:
they are acquainted with the tract described .
and know from peisonal
observation tat the statemients therein are trite, and they are informed and believe
said Daniel Ackley has not since his said entry been engaged in the military or
naval service, etc.

November 17, 1898, the local office rejected the second contest appli-

cation because a cause of action was not stated, and because his first
contest had been ismissed for want of prosecution he should not he
permitted to renew his charge, citing Delaney v. Bowers, 1 L. 1., 163.
December 4, 1898, Norton filed, as amendment, a corroborated
affidavit that, Septemnber 10, 1898, nopart of the land had ever been
cultivated or cleared.

Your office decision held that as there -was nothing to show that
Norton's econd contest was not i good th, it was not within the
rule of' Delaney v. Bowers, swpra, and should not for that reason be,

rejected,but that the affidavitwas insufficient,in that it statesUpon examination of the tract he foulid, as set forth, the same in a certain condition from which he would conclude defendant never resided upon his homestead,
2967-VOL 2936
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it not being alleged as a fact that such was the case ....
as such charges are
not affirmatively alleged, as would warrant cancellation of the entry. Your local
office action
is concurred in.

An affidavit for contest should aver some fact which if true warrants
cancellation of the entry, and upon which issue may be taken, and to
proof or disproof of which evidence may be directed.
Lynch, 20 L. D., 13, it was held:

In Parker v.

As Parker's affidavit was on information and belief, and North's corroborating
affidavit was of the most general character, not even a single fact being stated
within his knowledge which would support any of the charges, there was at this
stage-of the proceedings no sufficient reason for allowing so irregular a contest.

Respecting Contest affidavits, after lapse of time entitling the entryman to make final proof, it was held, in Davis v. Fairbanks, 9 L. D., 530:
After the expiration of five years from entry ....
it should unequivocally
appear fromnthe charge that, if the same was true, the claimnat had not earned his
claim by a compliance with the law within the term of five years from entry or
before the initiation of the contest.

The affidavit may properly be held to state mere conclusions as to
residence.

The observations from which afflant makes his conclusion,

"wherefore affiant alleges said Ackley has not resided oil ....
said
land as required by law," do not unequivocally and necessarily lead to
the conclusioji based upon them. The fact allegations of affiant's
observations made September 20, 1898, are thatthe log house was dilapidated and uninhabitable, in which there are no household
effects of any description and which from all appearances had never been occupied.

The five year period of residence expired June 20,1898. That there
was nothing in September indicating habitation, no household effects,
and a dilapidated and uninhabitable condition of the house, does not
presumptively show such conditions existed prior to and up to June,
1898,three months earlier. For all that appears in the affidavit the
conditions as to residence and condition of the house may have come
into existence after June 20, 189S, and the conclusion is not warranted
by the facts stated.
The affidavit, however, also says:
There is no clearing ol said land, which has never been cultivated; there are no
improvements whatever thereon, except the abandonted house . . . Wherefore
affiant alleges said - Ackley has not . . . . clticated or improved said land as
required by law.

The land is in a wooded region.
cultivation, nor signs of cultivation,

Neither signs of clearing for
could be obliterated ill three

months intervening between June 20, and September 20. If there were
oil September 20th no observable signs of improvement, clearing or

cultivation, it would follow unequivocally and necessarily that the land
had not been iproved,

cleared or cultivated.

The conclusion of fact

and specific charge is justified and supported by the facts stated.

It

is in fact the only one that could be based on the facts observed.
Yor office decision, however, holds:
There is Do specific rule as to the amount of cultivation and improvements actually
required of a homesteader and, in absence of an allegation of such default in the
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matter of residence as would warrant a cancellation of the entry, the ordering of a
hearing on the general harge of failure to cultivato and improve the land would
not be warranted.

In this your decision errs.

Residence alone will not be held sufficient

compliance with the law and is not considered by decisions of the
department to be so. Settlement and cultivation are both required by
section 2290 of the Revised Statutes, and cultivation is required by
section 2291of the Revised Statutes, as construed by decisions. Charles
C. Waters, 3 L. D., 140; John T. Wooten, 5 L. 1)., 389; Adelphi Allen,
6 L. D., 420; Reas v. Ludlow,

22 L. ID., 205.

You will therefore direct a hearing upon the charge of failure to
cultivate.
You office decision is accordingly modified.

i-tOMESTEAD ENTRY-IMEEIRATTION.

JAcK i.

BAKER.

An order of the Secretary of the Iterior directing the reservation of a tract of
public laud for school purposes, while subsisting, eetially
precludes the
allowiance of a homestead entry of the land so reserved. .

Secretary. Hitchcock to the Commissioner of the General Land Office,
(W. V. D.)

March 1, 1900

(C. W. P.)

By your letter of July 19, 1899,you transmit the appeal of Jack B.
Baker from your officedecision of April 29, 1899. Said decision rejects
the application of Baker, dated December 12, 1898, to make second
homestead entry, covering the N. A of the SE. 1 of Sec. 3, T. 6 N., lt. 1

E., Oklahoma land district, Oklahoma Territory.
It appears that on February 28, 1898, Baker made homestead entry,
No. 13,144, of the NW. of the NW.
of Sec. 9, T. 5 N., R. 3 E.,
Oklahoma district, which was canceled upon relinquishment, October
18, 1898.

Baker's corroborated affidavit, filed inl support of his application,
shows that lie established residence on the land covered by entry No.
13,144, on March 3, 1898, built a house, planted an orchard, cleared
two acres, and planted five acres to cotton; that his crop was destroyed

by the overflow of "Pond creek,7 which surrounds the land on three
sides; that this overflow occurred in May, 189.8,and that nearly all
of the land entered by him was submerged and remained under water
for several days-a part of it had standing water on it until some time
in the month of August following; that he and his entire family were
made ill with malarial fever, and were obliged to remove to higher
land; that before making his entry he examined the tract and saw no
indicatiou that it had ever been under water; but that he has since
learnt that the land is subject to annual overflows; that he bought out
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the interest of a prior claimant for $300, nd, oi discovering that he
could not live on the land, he executed a relinquishment of his righ t or
a team of mules, a wagon and $30 in money, which didrnot compensate him for the
improvements and labor be had spent on said land.

It appears from the record that te Commissioner of Indian Affairs
having recomnmiendedthat the tracts of land described as the SW.
N., Ll. 1 E., Oklahoma,
of Sec. 3, T.
of the SE.
and the N.
embraced in the Indian trust patents to Theodore and Julia Rhodd,
and relinquished by the guardians of said Theodore and Julia Rhodd
to the United States, be set aside and reserved for school purposes, the
Secretary of the Interior, by letter, dated September 22,1893,directed.
your office to set aside and reserve for school purposes the tracts
allotted to the said Theodore and Julia Rhodd and relinquished by
their guardians, and that by letter of September 26, 1893, the local
officers at Oklahoma were accordingly instructed by your office to
withhold said tracts from settlement or entry of any description until
they were further advised by your office.
It is contended that the Secretary of the Interior had no power or
authority under any act or acts of Congress to hold said land in reservation, and that your officetherefore erred in not declaring said land
vacant public land.
Although there is no specific statutory authority to the President to
reserve public lands,
from an early period in the history of the government it has ben the practice of
the President to order, fron time to time, as the exigencies of the public service
required, parcels of ground belonging to the United States to be reserved from sale,
and set apart for public uses.

It is true that said tracts have not been formally set aside and
reserved by the President for the purposes stated, in accordance with
the opinion of the Assistant Attorney General in the case of Territory
of Alaska, 13 II. )., 426. But in Wilcox v. Jackson, 13 Peters, 498,

the supreme court, in constructing an act of Congress providing that
all lands are excepted from pre-emption, which are reserved froin sale

by order of the President, said:
The President speaks and acts through the heads of the several departments, in
relation to sbjects which appertain to their respective duties. Both military posts
and Indian affairs, including agencies belong to the war department. Hence we
consider the act of the war department, in requiring this reservation to be made, as
being, in legal contemplation, the act of the President, and consequently, that the
reservation thus made was, in legal effect, a reservation made by order of the President, within the terns of the at of Congress.

And in Wolsey v. Chapman, 101 U. S., 755, it ivasheld that an order

of the Secretary of the Iterior

directing that the lands on the Des

Moines river above Raccoon fork be reserved from sale was, in contem-

plation of law, the order of the President, and had the same effect as
a proclamation mentioned in the act of Congress of September 4, 1841

(5 Stat., 453), entitled "An Act to appropriate the proceeds of the sales

DECISIONS RELATING TO THE PUBLIC LANDS.

of public lands and to grant pre-emption rights."
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And to the same

effect is the decision in Walcott v. Des Moines Co.,.5 Wallace, 681.

And the withdrawal of said tracts never having been revoked, its
effect as against settlement or entry remained unchanged, although
the purpose of the withdraival may have ceased to exist. (Jackson,
Lansing and Saginaw R. R. (o., 5 L. 1)., 432.) Hence the action of

your officein rejecting Baker's applicatioli was correct, anldthe decision
appealed from is affirmed.
HOMESTEAD ENTRY-REINQUISEHMENT.
HARRIS V. WATSON.
The adiuiiiiistrator of a duceased entrymn is withoutanthority underthe homestead
laws to relinquish the entry of the decedent.
The case of Peter W. Benuiet, 6 L. D., 672, overruled.

Secretary itchcock to the Commissioner of the General Land Office,
(W. V. D.)
March 3, 1900.
(W. l. W.)
The landL nvolved in this case is the N. E.1 of See. 1, T. 144 N., R.

64 W., Fargo, North Dakota, land district.
This tract was entered under the homestead law by Thomas Dooley,
June 17, 1896.

September ', 1898,James Moody Watson filed an affidavit of contest
against said entry, alleging hat the entrynan
died on said homestead on the 23d day of June, 1898, leaving no heirs who are
residents or citizens of the United States, or who have declared their intention to
become citizens of the United States.

At the same time Watson filed in the local office an affidavit, showing

that he had mnadediligent search and inquiry for the heirs of the
entryman, and as a result he found that lie was unable to make per-

sonal service of notice of contest on said heirs and that he could not
ascertain. their whereaibouts, and according to his information and
belief they were non-residents of the State of North Dakota; that he
had known the entryinan intimately for fifteen years;
that he has frequently said to me that he had no relatives, ith or kin, in the United
States, and none nearer than England. Said Thomas Dooley was, at the time of
his death, a bachelor of about fifty-ive years of age.

Watson asked that notice of his contest be given by publication.
Upon the showing made, the register directed the notice to be served
by publication in a newspaper published in the county where the land
is situated, and fixed October 7, 1898, as the time of the hearing,
September 6, 1898, C. B. Harris filed an affidavit of contest against

Dooley's entry, alleging that said Dooley
died on the 23d ay of Jne, 1898,and since said date the tract has been wholly
abaiil(ee(l by. the heirs of said Dooley, if heirs there be. Tat there are no heirs
to said deceased etryman now in or residing in the United States, and that he has
no heirs who are citizens of the United States, or who have declared their intention
to become citizens.
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The local officers held Harris' contest subject to action on the pending
contest of Watson.
September 29, 1898, there was filed in the local office a re]inquish-

ment of Dooley's entry, executed by the administrator of his estate.
Said relinquishment appears to have been authorized by the probate
court of the county in which the tract involved is situated. On the
samecday the local officers accepted the relinquishment and allowed
Watson to make homestead entry of the land, and they also dismissed
the contests of both Watson and Harris, and notified their attorneys
of such action.

October 6 1898,Harris filed an application to make homestead entry
of the tract, alleging: " That on the 24th day of Juie, 1898,I settled
upon said land with my family," with the intention of making the same

a home and acquiring title to the same, and that he has ever since
lived on said land and has a house and barn thereon and seventy acres
under cultivation. With his application e filed an affidavit reciting
the filing of his contest and that of Watson, the. relinquishment of
Dooley's entry by his administrator, the death of the etrymau, the
dismissal of both contests, and further:
That deponent and his family, consisting of a wiHe and three children, was
residing upon the said land at the date he filed his contest, and was . . living
there on the 29th day of September, 1898,the day upon which the relinquishment
was filed in the local officeand said entry relinquished. Wherefore, deponent asks
that a hearing be ordered by the Hon. Register and Receiver, and that he be permitted to show his settlement and residence upon said and and that his settlement
was prior to the entry of said J. Moody Watson.

-The local officers rejected his application for conflict with Watson's

entry.
Harris

appealed from the decision of the local officers of September

29; 1898, dismissing his contest and canceling the entry of Dooley and
awarding the tract to Watson as a successful contestant; and also
appealed from the action of the local officers of October 6, 1898, reJect-

ing his application to enter the tract and refusing to ordera hearing
upon his allegation of prior settlement.
February 4, 1899,your office affirmed the actions of the register and
receiver, dismissed Harris' contest, and held Watson's entry intact.
Harris appeals, and with his appeal there is an affidavit of his attorney stating, among other things, that the administrator of the estate
of Dooley
is a partner of the said .J. Moody Watson, and entered into a conspiracy to defeat
the said Harris from obtaining this land; that the relinquishuen t by the administrator, on the order of the county court, was a part of the said conspiracy to defeat
said Harris. Deponent fnrther swears that the relinquishment of the said entry
was not the result of the contest of said Watson; but that the contest was instituted
by the said Watson for the express purpose of holding it-the land-until such time
as his partner, the administrator, could obtain an order of the said court to make a
relinquishment. Said relinquislhment was made as a part of said conspiracy, and
was in no wise the result of the contest of said J. Moody Watson. Deponent therefore asks that said Harris be permitted to show that the relinquishment was not the
result of the said contest, and that a hearing.be ordered for that purpose.
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It is claiined, in the appeal, that your office erred in holding that the
relinquishment made by the administrator of the estate of the deceased
entryman was valid; that it was error to hold that
an administrator has any authority over a homestead of a deceased entryman, or
that a relinquishment nade by an order of the county court is valid.

It is further claimed that the method of establishing that there are
no heirs is not by an affidavit of an administrator filed before a probate

court; that in
a proceeding to reinstate land as public, it is required that an action be brought
for that purpose, and the decision in such a case be rendered by the land department
and not by the county court;

that it was error to hold that the relinquishment was the result of the
contest filed by Watson; that Harris having been a settler on the tract
when the entry was canceled, it was error not to have held that he was
entitled to enter the tract by reason of his prior settlement thereon.
In sustaining the relinquishment of Dooley's entry by his administrator, your offiee followed the case of Peter W. Bennet (6 L. D., 672),

wherein it was held (syllabus) that:
An administrator, acting nder direction of the court, on the finding of fact hat
no heirorheirs survive, qualified tosucceed to therights ofthe deceasedhonesteader,
is authorized to execute a relinquishment of the entry.

In the case of Stiinson v. Squire (27 L. D., 611), the Department used

this language:
The administrator of a deceased entrymanis without authority under the homestead
laws to relinquish the entry of the decedent, whether authorized so to do by the local
probate courts or not. Under the federal statute the rights of a deceased entryman
descend or go to his widow, heirs, or devisees, and there is no provision in the law
that the administrator may exercise any rights or povers in the premises. In the
present case it does not appear that the deceased entrywoman may not have heirs or
devisees, and even if it did so appear there would still be no right of relinquishment
in the administrator. BeFore Stimson can make entry of the land covered by Mrs .
Alfrey's entry, which has never been properly canceled, he will have to contest the
entry in the regular way, with notice to the heirs of Mrs. Alfrey, if any.

These views are in conflict with those expressed in the Beunet case,
supra, and said case is hereby overruled, and Stimsou v. Squire will
be followed.

As the administrator of Dooley's estate was without authority to
relinquish the entry, it follows that it was improperly canceled, and
that Watson's entry was erroneously allowed and should now be canceled, and the entry of Dooley reinstated.
Watson, as the first contestant, had theright, and it was his duty, if a
boucafide contestant, to proceed with the trial of'his case against the
heirs of Dooley, and upon proof of his allegations the entry should have
been canceled, and Watson would have been entitled to a preferred
right to enter the tract (Barksdale v. Rhodes, 28 L. D.. 136), and this
would have ended the matter so far as Harris' rights are concerned, for
he could acquire no rights as against the government, the entryman,
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or a prior successful contestant, by reason of his settlement upon the
land while it was embraced in Dooley's entry.
II lien of causing notice of his contest to be served, and proceeding
with his case in accordance with the rules of practice, Watson elected

to procure the relinquishment of said entry by the administrator of the
deceased entrylman's estate, and when he did so his contest

was

dismissed.
As before shown, the relinquishment was not authorized under the
law, and, therefore, it did not operate to release and cancel Dooley's
entry. Consequently the allowance of Watson's entry was erroneous,
and le gained no rights thereby. It follows that the action of the local
officers, in dismissing the contest of both Watson and Harris, was
error;

It is true Watson (lid not appeal from this erroneous actioni, but

having secured a entry of the land upon his filing the relinquishment
of the administrator of Dooley's estate, he ha(l no motive for taking an
appeal, having, by the allowance of his entry, secured all that he could

gain as a contestant, and under the circumstances he should not be
held bound by his failure to appeal.
Dooley's entry will be reinstated o the record, and the case will pro*ceed to hearing on the contest of Watson, after due notice to the heirs
of the deceased entryman, Dooley. Harris will also be given notice of

this decision and of the day set for the hearing, and will be allowed to
intervene for the purpose of submitting evidence on the charge mnade
by him.

Departmental decision of the 15th ultimo is recalled and vacated and
this is substituted therefor.

Your office decision is modified to accord

with the views herein expressed.
With the papers in the case, your office transmitted the following:
(1) Corroborated affidavit of contest against Watson's entry, filed by
Harris in the local office May 6, 1899, charging failure to establish residence upon the tract and abandonment for more than six moniths,

endorsed, "Held pending final dis osition of case of Harris . Watson,"
and upon which the local officers refused to issue notices of contest; (2)

A paper purporting to be an appeal to your office by Harris from the
action of the local officersin declining to issue notices of his contest.
There is nothing to show that your office ever acted pon the socalled appeal.
These papers are returned for proper disposition by your officein the
light of the decision hereby rendered.
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RAILROAD RIGHT Or WAY-LEASE FOR WAREHOIUSE PURPOSES.
CLEAR

WATER

SH(ORT LINE

RY. Co.

Under the provisions of the act of March 1, 1899,granting a right of way tongh
the Nez Perees Indian lands, the railway company may erect, or permit others
to erect, upon its right of way and depot grounds, sitable structures or hnild.
ings, seh as warehouses and elevators, to facilitate the convenient receipt ind
delivery of freight, so long as the full exercise of the franchises granted is not
interfered with, and a free anti safe passage is left for the carriage of freight and
passengers.
t
Assistant Attorney- General T an
Devanter to t7te Secretary of the Interior,
March 3 1900.
(F. W. C.)

I am in receipt, through your reference under date February 21st
last, of a letter from the Commissioner of In(ian Affairs, (lated Feb-

ruary 19th last, requesting an. opinion as to whether,. under the provisions of the act of March 1,1899 (3( Stat., 918),granting to the Clear
Water Short Line Railway Company a right of way through te Nez
Perces Indian lauds in Idaho, the company may lawfully lease portions
of its right of way and depot grounds for the erection of warehouses
and elevators thereon.
The right of way granted by said act was for the "construction
and operation " of a railroad and telegraph line within the Nez Perces
Indian Reservation, in the State of Idaho, the grant being to the
extent of fifty feet in width ou each side of the central line of the road,

with the right to take from lands adjacent to the line of road material,
stone, earth, timber, necessary for the construction of the road; also
ground adjacent to such right of way for station buildings, depots and
machline-shops,side-tracks, turn-tables, ad water stations,
not to exceed in anmount three hundred feet in width and three thousand feet in
length for each station, to the extent of one station for each ten miles of road.

The grant is similar to that made by other acts of Congress granting

right of way across the public lands and other reservations; and as
warehouses and elevators are useful and necessary to the proper operation of the railroad in its service of the public, there can be no ques-

tion but that the erection of such buildings by the company would not
be inconsistent with the. purposes for which this right of ay was
granted.
V

In the case of New Mexico v. U. S. Trust Co. (172 U. S., 171),

a grant of a right of way, made in practically the same terms as that
under consideration, was held to be more than ordinary easement,
one having the attributes of a fee, perpetuity and exclusive use and possession;
also the remedies of the fee, and, like it, corporeal, not incorporeal, property.

The Commissioier of Indian Affairs does not seem to doubt the
right of the company to construct like structures on its right of way,
but he is of opinion that the company cant not delegate such right to
othems.
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This identical question does not seem to have been directly passed
upon by the courts, but the principle is clearly covered by the decision
of the supreme court i the case of Grand Trunk R. R. Co. v. Richardson et al. (91 U. S., 434), although

in that-case the right of way was

not secured under a grant from.the United States. In that case the
railroad company, resisting a claim for damages occasioned by the
destruction of certain buildings within its right of way, contended
that the property destroyed was wrongfully within the lines of its
right of way, and objected to the admission of evidence to the effect

that the injured building had been erected within those lines under a
license of the company given to facilitate the convenient receipt and
delivery of freight. The court said, at pages 468 and 469:
The admission of this evidence is the subject of the first assignment of error; and
in its support it has been argued that it was the duty of the railroad company to
preserve its entire roadway for the use for which it was incorporated; that it had
no authority to grant licenses to others to use any part thereof for the erection of
buildings; and, therefore, that the license to the plaintiffs, if any was made, was
void. Thus the basis of the objection to the evidence appears to be, that it was
immaterial. We are, however, of opinion that it was propetly admitted. If the
buildings of the plaintiffs were rightfully where they were, if there was no trespass
upon the roadway of the company, it was clearly a pertinent fact to be shown; and
while it must be admitted that a railroad company has the exclusive control of all
the land within the lines of its roadway, and is not at liberty to alienate any part
of it so as to interfere with the full exercise of the franchises granted, we are not
prepared to assert that it may pot license the erection of buildings for its convenience, even though they may be also for the convenience of others. It is not
doubted that the defendant might have erected similar structures on the ground on
which the plaintiffs' buildings were placed, if in its judgment the structures were
convenient for the receipt and delivery of freight on its road. Such erections would
not have been inconsistent with the purposes for which its charter was granted.
ADd, if the company might have put up the buildings, why might it not license
others to do the same thing for the same object; naniely, the increase of its facilities
for the receipt and delivery of freight . The public is not injured, and it has no
right to complain, so long as a free and safe passage is eft for the carriage of freight
and passengers. There is, then, no well-founded objection to the admission of evidence of a license, or evidence that the plaintiffs' buildings were partly within the
lines of the roadway by the consent of the defendant.

Again, in the case of Northern Pacific Railroad Co. v Smith, 171
U. S., 20, 275-276, in referring to the use made of the right of.way

by others with permission from the compaty, it was said by the court:
The precise character of the business carried on by such tenants is not disclosed
to us, but we are permitted to presume that it is consistent with the public duties
and purposes of the railroads company; and, at any rate, a forfeiture for misuser
could not be enforced in a private action.

It is stated on behalf of the Clear Water Short, Line Railway
Company:
It has been deemed wise public policy that the warehou-se usiness should be
independent of the railroad ownership, and it is the general custom throughout the
wheat producing sections for the railroads to permit the warehouse companies to
erect elevators at the shipping points adjacent to their tracks.
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That custoi is in the interest of the farmers who have no other place for the storage of their wheat, and it is, I think, in vogue without question, o reservations as
well as elsewhere

The Commissioner of Indian Affairs, in his letter submitting the
matter, reports:
that the erection of a suitable unmber of warehouses and grain elevators ad jacent
to the line of the road through the former Nez Perces Indian Reservation will prove
a benefit alike to the settlers and!the Indians.

After careful consideration of the matter, I am of opinion that the
railway company may erect, or permit others to erect, upon its right
of way and depot ronds, suitable structures or buildings, such as
warehouses and elevators, to facilitate the convenient receipt nd
delivery of freight, so long as the full exercise of the franchises
granted is not interfered with and a free and safe .passage is left for
the carriage of freight and passengers.
Approved: March 3, 1900.
E. A. HITCHCOCK,

Secretary.
RULES AND REGULATIONS GOVERNING THE USE OP TIMBER ON PUBLIC
MINERAL

LANDS.

DEPARTMENT OF THE INTERIOR,
GENERAL LAND OFFICE,

Washington, D. C., January 18, 1900.

By virtue of the power vested in the Secretary of the Interior by the
first section of the act of June 3, 1878, entitled "An at authorizing
the citizens of Colorado, Nevada and the Territories to fell and remove
timber on the public domain for mining and domestic purposes," the
following rules and regulations are hereby prescribed:
1. The act applies to the States of Colorado,Nevada, Montana, Idaho,
Wyoming, North Dakota, South Dakota, and Utah, and the Territories
of New Mexico and Arizona, and all other mineral districts of the
United States.
2. The land from which timber may be felled or removed under. the

provisionsof this act, must be known to be of a strictly mineral character
and "not subject to entry under existing laws of the United States,
except for niaieral entry."' Parties who take timber from the public
lands nuder assumed authority of this act must stand prepared to show
that their acts ae within the prescribed terms of the law granting such
privilege, the burden being on such parties of proving by a preponderance of evidence that the land from which tie timber is taken is
"mineral" within the meaning of the act.
3. The privileges granted are conifinedto citizens of the United States
and other persons, bona fide residents of the States, Territories and
other mineral districts, provided for in the act.
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4. Te uses for which timber may be felled or removed are limited

by the wording of the act to "building, agricultural, mining, or other
domestic purposes."
5. No timber is permitted o be felled or removed'for purposes of sale
or traffie, or to manufacture te same into lumber or other timber
product as an article of merchaudise, or for any other use whatsoever,
except as defiled ill section 4 of these rules and regulations.

6. No timber cut or removed under the provisions of this act may be
transported out of the State or Territory where procured.
7. No timber is permitted to be sed for smelting purposes, smelting

being a separate and distinct industry from that of milling.
8. No growing trees of any kind whatsoever less than eight inches in
diameter are permitted to be cut.

9. Persons fellingor removing timber under the provisions of this act
must utilize all of each tree cut that can be profitably used, and must
dispose of te tops, brush and other refuse in such manner as to pre-

vent the spread of forest fires.
10. These rules and regulations shall take effect February 15, 1900,
and all existing rules and regulations heretofore prescribed under said
act by this Department are hereby rescinded.
W. A. RICIARDS,
Acting Comimissioner.
Approved, January 18, 1900.
E. A. HITCrCoCKC, Secretary.
GOVERNING TIlE USE OF TIMBERt ON NONMINERAL PUBLIC LANDS IN CERTAIN STATES AND TERRITORIES,
UNDER TIlE ACT OF MARCH 3, 1891 (20 STAT., 1093), AS EXTENDED BY

RULES AND REGULATIONS
THE ACT OF FEBRUARY

1:3, 1893 (27 STAT., 414-).

DEPART31ENT OF TE INTERIOR,
GENERAL L AND OFFICE,

lI1ashington,D. C., February 10, 1900.
-Byvirtue of te power vested in the Secretary of the nterior by the
act of March 3, 1891 (26 Stat., 1093),the following rules and regulations

are hereby prescribed:
1. Te act, so far as it relates to timber on public lands, as extended
by the act of February 13, 1893 (27 Stat., 444), applies only to the
States of Colorado, Montana, Idaho, North Dakota, South Dakota,
Wyoming, Nevada and Utah, and the Territories of Arizona and New
Mexico. The act originally extended to the District of Alaska, but in
that espect it has been superseded by section 11 of the act of AMay
14,
1898 (30 Stat., 409), under which other an separate regl ations are
prescribed for the District of Alaska.
2. The intention of the act of March 3, 1891, is to enable settlers upon

public lands, and other residents within te States and Territories
above named to secure from public timber lands timber or lumber for
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or domestic purposes, for use in

the State or Territory where obtained, under rules and regulations to be
made anidprescribed by the Secretary of the Interior.
3. Settlers upon public lands and other residents of the States and
Territories above named may procure timber free of charge from unoccupied, unreserved, nounmineralpublic lands within said States and
Territories, strictly for their own use. for firewood, fencing, building, or
other agricultural, nininig,manufacturi ng or domestic luirposes, but not
for sale or disposal, nor for use by other persons, nor for export from

the State or Territory where procured.

The cutting or removal of tim-

ber or lumber to a amount exceeding in stumpage value $50 i any one

year will not be permitted, except upon,application to the Secretary of
the Interior, and after the granting of a special permit. Except as
above provided, it is not necessary for actual residents to secure permissiou to take timber from public lands in said States and Territories
for the purposes aforesaid.

The exercise of such privilege is, however,

subject at, all times to supervision by the Department with a view to.
such restriction as may be deemed necessary.

4. In cases where qualified persons are not in position to procure
timber from the public lands themselves, it is allowable for them to
secure.the cutting, removing, sawing, or other manufacture of the timber through the nedium-iof others upon an. agreement with the parties
thus acting as their agents that they shall be paid a suffiemnt amount:
only to cover their time, labor and other legitimate expenses incurred
in conection therewith, exclusive of any clarge for the timber itself;
but no person, whether acting for himiself; as an agent for another, or
otherwise, will be permitted to cut or remove in any one year timbe or

lumber to an amount exceeding in stumpage value $50, except upon
application to the Secretary of the Iuterior, and upon the granting of a
special permit.
5. The uses specified in section 3 of these rules and regulations con-

stitute the only pl)poses for whih timber may be taken fom public
lands in sid

States and Territories, under this act.

6. The cutting and removing of timber, free of charge, under said act
of March 3, 1891, is confined to unreserved,

unoccupied, noinineral

public lands, in the States and Territories named therein, inasmuch as
the act.specifically provides that the samle shall not operate to repeal
the act of June 3, 1878 (20 Stat., 88), which makes provision in said

States and Territories, for the free cutting of timber on public lands
that are known to be of a strictly mineral character for the uses named
il said act.
7. It is further provided in said act of March 3 1891, that nothing
herein contained shall operate to enlarge the rights of anly railway company to cut timber on the public domain." Consequently, no timber
may be cut or taken under this act from public lands either by or for
the use of any railroad company.
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S. Section 2461,United States Revised Statutes, is still in force in
the States and Territories herein named, and its provisions may be
enforced against any person, or persons, who cut or remove, or cause or
procure to be cut or removed, or aid or assist or are employed in cut-

ting or removing, any timber from public lands therein, except as
allowed by law.

9. The Secretary of the Interior reserves the right to revoke the privileges granted, in ay cases wherein le as information that persons
Careabusing the same, or when it is necessary for the public good.

10. All rules and regulations heretofore prescribed under said act of
March 3, 1891, relating to the use of timber on public lands in the above-

named States and Territories, are hereby revoked.'
W. A. RICHADS,
Acting Commissioner.
Approved, February 10, 1900.
E. A. HITCHCOCK, Secretarv,.
MINING CLaid-sLINQISIIdEAT.

J. A RTHUn CONNELL.
An applicant for mineral entry may eliminate by relinquishment any part of a location, not essential to its validity, withotitprejudice to his claim for the residne.

Secreta&ryHitchcock to te Commissioner of the General Land Office,
(W. V. D.)
February 20, 1900.
(E. B., Jr.)

This is an appeal by J. Arthur Connell from the decision of your
office dated September 12, 18981in the matter of mineral entry No.
1494, made by him December 22, 1897, for the Fanny Davenport and

nine other contiguous lode mining claims embraced in survey No.
10063,Pueblo, Colorado, land district.
It is not necessary to set out the facts in this case in detail. In
adverse proceedings against Connell's application for patent certain
judgments wer'e rendered by the local court dividing the ground in
conflict between the parties thereto. Because these judgments were
" by stipulation and consent of the parties," and not in accordance with
priority of location as found by said decision, your office declined to

recognize and give effect to them as to ground embraced in or excluded
from the entry in accordance therewith, and so held the entry for cancellation in part, and declined to allow certain tracts embraced in the
lode claims as applied for to be excluded from the entry.

It has been repeatedly held by the 1)epartmen~tthat judgments of
courts in adverse proceedings under the mining laws are none the less
binding upon the parties and the land departmentbecause rendered in
pursuance of a stipulation between the parties

(Stranger Lode, 28 L.

'See 12 L. D.,456; 13 L. D., 149; 14 L. D., 96; 26 L. D.,399.
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D., 321; Greater Gold Belt Mining Company, Id., 398; Carrie S. Gold
Mining Co., 29 L. D., 287; and Barney Conway, Id., 388).
he decision

of your office holding the said entry for cancellation in part and declining to allow certain tracts designated therein as "A?' and "B , respectively, to be excluded from the entry, on the ground above stated, was
therefore erroneous.
It appears, however, fromtthe record that the exclusion of' said tract
"B" is not based upon and pursuant to the judgment of a court in
adverse proceedings as stated in the said decision of your office, but
upon and pursuant to a relinquishment thereof duly made by said
Connell to the United States. It is no objection to the validity or regularity of the relinquishment that it was made in favor of the T. F.
Gibbons lode mining claim, which was located subsequent to the little
Cylon, one of the claims embraced in said entry, and with which it conflicts. The relinquishment runs directly to the United States; and
whether the tract relinquished shall or shall not inure to the owners of
the said T. F. Gibbons claim is not a question in issue in the present
case. There can be no question of the right of said Counell to eliminate
by relinquishment or otherwise any part of the Little Cylbnlocation
not essential to its validity, without prejudice to his right to the residue
thereof. It does not appear that the tract relinquished is essential to
the validity of the Little Cylon location. lThe tract having been duly
relinquished was properly excluded from the entry (Carrie S. Gold
Mining CO.,sIpa).
The decision of your offlce is reversed in accordance with the views

herein expressed.
LIEU SELECTIONS-ACT

OF JUNE 4, 1S97.

WILLIAM S. TEvis.
A relinquishment tendered nder the act of June 4, 1897, of land einbraced within a
forest reservation, with a view to a selection of lands in liea thereof, should not
- be accepted in the absence of an accompanying application to make such
selection.

Secretary Hitchcock to te
(W. V. ).)

Commissioner of the General Land Oce,
February 28, 1900.

It appears that on August

(E. B.,. Jr.)

23, 1899, William S. Tevis, offered for

filing in your office certain papers relating to the NEI of the SE' of
Sec. 31, and the NW+ of the SW4 and the W. A of the NW. 4 of Sec. 32,
T. 24 S., R. 3

B., M. D. M., Visalia, California land district.

These

papers were (1) a patent from the United States, dated January 15,
1896, to James M. 1)eihani, for the land above described, (2) a deed

dated February 17, 1899,from said Tevis to the United States for the
said land, and () an abstract of title to the same brought down to February 24, 1899. The said land is included within the limits of the
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Sierra forest reservation.
relinquishment

The said papers were offered for filing as a

of the said land, and, when duly accepted, as a complete

reinvestiture of te United States with the title thereto with a view to
the selection thereafter of vacant land of equal area open to settlement,
under the provisions of the, act of June 4, 1897 (30 Stat., II, 36).
By decision dated September 22, 1899, your office declined to accept

or consider the said papers "in the absence of a formal application by
said Tevis selecting a tract embracing il area at least a portion of the
area of the tract relinquished to the United States," and therefore
retnrned the papers to the said Tevis. From this decision lie appeals,
insisting that it is not necessary that an application to select lieu land
under said act should be filed with the relinquishment of the land used
as a basis for selection, but that such application may be made at any

time thereafter. He also reteuders with the appeal the said papers.
The provision of the said act under which the said papers were
offered reads:
That in cases in which a tract covered by an muperfected bona fide claim or-by a
patent is included within the limits of a public forest reservation, the settler or
owner there may, if he desires to do so, relinquish the tract to the government, and
may select in lien thereof a tract of vacant land open to settlement not exceeding
in area the tract covered by his claim or patent; and no charge shall be made in
such cases for making the entry of record or issuing the patent to cover the tract
selected: Provided,farther, That n cases of unperfected claims the requirements of
the laws respecting settlement, residence, improvements, nd so forth, are complied
with on the new claims, credit being allowed for the time spent on the relinqnished
claims.

Upon the question presented in this ease the followinglanguage used
by the Department in the case of F. A. Hyde et al., on review (28 L.
D., 284, 286), is directly in point:
The provision of the statute under which this case arises clearly contemplates an
exchange of lands. The parties to the exchange are the United States, on the one
hand, and on the other a holder of "an unperfected bona fide claima" within the
limits of a forest reservation or an owner ''by patent" of laud so sitnated.. A ease
is not properly presented for the favorable action of the land departmnat onder said
provision until there is filed a relinquishment of the tract covered by the unperfected boa fide claim or patent and a selection by the claimant or owner of the land
in lieu thereof. The officers of the land department are not authorized to accept,
consider or pass upon a relinqnishment of the tract within the limits of a forest
reservation, except in connection with a proffered or tendered selection of other
lands in lien thereof.

Paragraphs 15 and 16 of the rules and regulations issued June 30,
1897, under said act (24 L. D., 589, 592), clearly require that in all cases

of exchange of lands under said act, whether the land relinquished be
"a tract covered by an unperfected bonafide claim or .by a patent," an
application to select lieu lands must accompany the relinquishment of
the lands included within the limits of a forest reservation.
It is essential to a selection of lieu lands under said act that the lands
relinquished should, at the time of the selection, be included within the:
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limits of a-public forest reservation, designated and set apart as such
by executive proclamation under section 24 of the act of March 3, 1891
(26 Stat., 1095,1103). In the act of 1897provision is made for the survey of the, public 'lands in such reservations, and for the elimination
therefrom of such lands as are not adapted -to the purposes thereof as
therein defined and set forth; and the President is therein expresslyauthorized at any time to modify any executive order that has been or may hereafter
be made establishing any forest reserve, and by such modification may reduce the
area or change the boundary lines of such reserve, or may vacate altogether any
order creating such reserve.

Changes of boundary lines of forest reserves have already been made
under these provisions of that act and others are under consideration,
and if parties were allowed to relinquish lands thereunder with the
understanding that they thereby acquired the right to select lieu lands
at any time in the future which might suit their pleasure or convenience, it might happen that between the time of relinquishment and an
application to select lieu lands the land relinquished had been eliminated from the boundaries of the forest reservation and was therefore
no longer a proper basis for the making or allowance of a. lieu selection.
Such a situation would, to say the least, embarrass the officers of the
land department because of the supposed obligation of the government
to consummate the exchange of land theretofore undertaken, and be
also certain to cause serious annoyance to the party who had so relinquished and reconveyed his land to the United States. There is no
statute under which title so relinquished or reconveyed to the government can be returned or restored to the party making the relinquishment or reconveyance, that is to say, such a contingency or situation is
wholly unprovided for in the existing legislation. The Department
can not escape the conviction, upon careful consideration, that the act
contemplates and that good administration and the best interests of
all concerned in the exchange of lands so provided for require that the
steps necessary to complete such exchange, when once initiated, be
concluded as promptly as possible, and that as contributory to that
end an application to select lieu lands should accompany'the papers
filed to effect a relinquishment to the United States of the land upon
which the lieu selection is based.
These views are so plainly at variance with the suggestion in the
decision of your office,to the effect that a formal application by Tevis
to select "a tract embracing in area at least a portion of the area of
the tract relinquished to the United States," would justify the acceptance of the relinquishment, as to call for no further allusion thereto
than to say that the Department does not concur in the suggestion.
The action of your office declining to accept or consider the said
papers is affirmed in accordance with the views herein expressed.'
2967-VOL
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LIEU SELECTIONS-ACT OF JUNE1
4, 1897.
INSTRUCTIONS.

A person relinquishing land in a forest reservation, with a view to making a selection in lieu thereof, under the act of June 4, 1897 should, at the time of such
relinquishment, designate the land which he desires in lieu of that relinquished,
and such designation should embrace a tract or tracts equal in area to that
relinquished.
Directions given for the disposition of cases where relinquishments have been
presented with selections in partial satisfaction only of the claim under the
relinquishment.

Secretaryllitchocc to the Commn)issioner
of te General Land Office,
(W. V. D.)

larch 6, 1900.

(E. B., Jr.)

The Department is in receipt of your officeletters of the 12, and 13,
January, last, asking instructions as followsFirst. Must a person relinquishing and reconveying land in a forest reservation,
under the act of June 4, 1897 (30 Stat., 36), at the time of surrender, designate the
land which he desires in lieu of the land surrendered, or, can such reconveyance be
accepted without a corresponding selection being made?
Second. Should the application for selection embrace a tract or tracts equal in area
to that relinquished? For example, if 640 acres in a forest reserve are reconveyed
to the United States under one deed can such reconveyance be made the basis of
several selections under separate applications at different times@.

The first portion of each of these questions must be answered in the

affirmative and the latter portion of each in the negative, for reasons
fully stated in departmental decisions of April 14, 1899,in F. A. Hyde
et al. (28 IL.D., 284), and February 28, 1900, in Win. S. Tevis (29 L. D.,
Z75).

It would not be necessary to say more in this connection were it not
that it appears (see your office letters of July S, 1899,to C. W. Stone
of Warren, Penn., and October 14, 1899,to the register and receiver at
Duluth, Minn., and your office decision of September 22, 1899, in the

case of Wm. S. Tevis, supra,) that, notwithstanding the departmental
decision in F. A. Hyde et al., sipra, your office has been accepting
relinquishments under said act which are accompanied by a selection
of other lands equivalent in area to only a portion of the lands relinquished, and recognizing the right of the one making the relinquishment to select at some subsequent time or times at his pleasure such
quantity of land as will make that selected equal to that relinquished.
Under this practice numerous selections under said act have been
approved by your office,and others, more numerous, are pending, unconsidered as yet, covering, in each instance, a tract or tracts equal in area
to a part only of the area of the land relinquished to the United States,
these selections being intended to be only in partial satisfaction of such
relinquishments and to be followed at some future date by additional
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seections for the difference i area between the land relinquished and
that previously selected.
It also appears that later, and on January 16, 1900, your office gave
to all local land officers the following direction:
In the matter of lieu selections under aet of June 4,1897 (30 Stat., 36), and in
accordance with the decision of the Department in the case of F. A. Hyde et aI., 28
L. D., 284, you are directed to decline to receive any relinquishment to the United
States of lands within a forest reserve unless accompanied by an application (selection) for a tract or tracts equal in area to the tract or tracts so relinquished.

After its receipt by them this direction should prevent the acceptance
by local officers of relinquishments under said act unless accompanied
by selections equal in area to the tracts relinquished.
* What is the proper action to be taken upon prior relinquishments
accompanied by selections of tracts equal in area to a part only of the
tracts relinquished?
Under the regulations of June 30, 1897 (24 I. D.,
589, 592), and the decision in the case of Hyde et at., supra, these relin-

quishments ought not to have been accepted; but inasmuch as they
have been accepted by your office and in many instances selections-in
partial satisfaction thereof have been approved by your office, the
Department, upon careful consideration, deems it best, in the interest
of good administration and to avoid unnecessary hardship to those who
relied upon the erroneous practice sanctioned by your office,to give the
following directions in the premises:
1. In cases where relinquishinents under said act have been accepted
and selections in partial satisfaction thereof have been approved, the
same will be allowed to stand, notwithstanding the selections do not
exhaust the claims to lien lands. But you will notify all such claimants
that their failure heretofore or delay henceforward to select the balance
of the area necessary to exhaust their claims under said act, will be at
their own risk. Not only are the boundaries of forest reserves subject
to change as pointed out in the decision in the case of Tevis, supra, but
bills are now pending before Congress the purpose of which is to modify
the conditions under which lieu selections based upon relinquishments
of lands within such boundaries may be allowed. Additional selections
of lands in satisfaction of relinquishments previously made will be sub
ject to all changes occurring in the meantime both in the reservation
boundaries and in the law governing the right to make selection of
lieu lands.
2. In cases of pending unconsidered relinquishments made prior to
the receipt by the local officers of your said office direction of January
16,1900, and accompanied by selections in partial satisfaction thereof,
you will require the claimants, within ninety days from notice of this
requirement, to make additional selections in full satisfaction. of such
relinquishments, and upon their failure, respectively, to do so their
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pending relinquishments and partial selections thereunder will be
rejected.
3. In every instance the land selected must at the time of selectionbe
of the character subject to selection, and must be selected in lieu of
land which at that time is subject to relinquishment to the United States
as a basis for the selection of other land in lien thereof.

LIEIUSELECTION-ACT

OF JUNE 4, 1897.

INSTRUCTIONS.
A selection under the act of June 4, 1897,in lieu of land within a forest reservation,
embraced within a patent, or patent certificate, may be made by a duly authorized attorney in fact. As to selections in lien of unperfected claims, the right
to act through another depends upon the law under which the claim is held.
If a selection is in lieu of land covered by a patent, or patent certificate, the nonmineral affidavit may be made by any credible person having the requisite personal knowledge of the premises. In the case of a selection in lien of an unperfected claim, the non-mineral affidavit should be made as required in the law
under which the claim is held.

Secretary Hitchcock to the Commissioner of the General Land Office,

(W. V. D.)

i1arch6, 1900.

(E. B., Jr.)

Under dates January 22, and January 25, 1900, your office asks
instructions in the matter of applications to select lieu lands under the
provisions

of the act of June 4, 1897 (30 Stat., 11, 36), as follows,

respectively:
1. Whether or not applications under said act can be filed by a duly authorized
attorney in fact.
2. Whether the non-mineral affidavit required in such selections should be made
by the applicant or may be made by any other person possessing the requisite
knowledge.

-upon the first point you are advised that where the selection is
made in lieu of land, the legal title to which has passed out of the
United States or for which a patent certificate has issued and is outstanding, the Department knows of no good reason why the selection

of lieu land under said act may not be made by a duly authorized
attorney in fact. The language of the act does not in terms, nbr by
reasonable implication, preclude such selections being made through an

attorney in fact. But where the selection is made in lieu of land
covered by an unperfected

bona fide claim, for which a patent certifi

cate has not issued, the selection must be made in all respects in conformity to the law under which such unperfected claim is held, and as
such law may prevent or permit the initiation of a claim before the
local office through another than the claimant himself, so will selection

of other lands in lieu thereof through another than the claimant be'
prevented or permitted.
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Upon the second point you are advised that where the selection is
in lieu of land covered by a patent or a patent certificate the nonmineral affidavit may be made by.any credible person possessed of the
requisite personal knowledge in the premises, and where the selection
is in lieu of an unperfected bona fide claim, for which a patent certificate

has not issued, the non-mineral affidavit should be made as is required
in the law under which such unperfected claim is held, or in the regulations issued thereunder. Non-mineral affidavits should also state
whether the land selected is within six miles of any mining claim.

EVIDENCE-DEPOSITIONS-NEW TRIAL.
BURTON V. HowE
Depositions taken and transmitted to the local office may be used on the trial by
either party to the issue, whether taken i the interest of such party, or at the
instance of his adversary.
Error occurring at the time of trial. by which competent and material evidence is
excluded, will be considered on application for a new hearing.
Newly discovered evidence furnishes a proper basis for a new trial, if it is apparent
from the showing made that such evidence, if introduced and enrebutted, would
determine the issue between the parties, and the applicant for the new trial is
not chargeable with laches in failing to procure such evidence at the time of

the trial.
Secretary Ritchcock
(W. V. D.)

to the Commissioner of the General Land Office,
March 6, 1900.
; (J. R. W.)
.

John Burton has filed a petition asking the Department to grant a
rehearing in this cause. Henry Howe made homestead entry, Guthrie
series, Oklahoma, land district, of the SE. i of Sec. 27, Tp. 12 N., R. 3
W., April 25, 18S9. May 9, 1889, Almira C. Robb, and May 22, 1889,
Frank- H. Woodruff, respectively, filed affidavits of contest, and, Sep-

tember 16, 1889,John Burton filed an application for hearing, alleging
that Henry Howe, etryman, conspired with Charles F. Howe, his son,
to gain and hold possession of said tract unlawfully, by means of the
son entering the territory before the hour of opening, and occupying
the land in dispute, and subsequently surrendering it to his father,
Henry Howe, pursuant to such unlawful collusion and fraud. September 24, 1889, Burton filed an additional affidavit, alleging contestants
Robb and Woodruff were both disqualified by having been in the territory during the prohibited period in violation of law. The contest
cases, on a supplementary

affidavit of Burton, filed November 2, 1889,

asking it, were heard together February 16-17, 1891,the issues between
Robb and Howe, and Woodruff and Howe being heard upon agreed
statements

of facts.

June 19,1891, the local office recommended dis-

missal of all three contests.
Burton appealed to your office,July 18, 1891,with proof of service on
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Howe and Robb, but none on Woodruff, but, June 8, 1892, submitted
affidavit of service on Woodruff's attorney by copy at his office, being
unable to make personal service. June 30,1891, Woodruff appealed.

Robb did not. May 10, 1892,your officereversed the local office,held'
Howe's entry for cancellation, and gave Woodruff the preference right.
November 26, 1892,the Department refused a writ of certiorari on
1urton's application, and January 5, 1893, Burton asked the DepartB
ment to review its decision refusing the certiorari. June 7, 1892,Howe
appealed to the Department, with proof of service, and the matters of
Burton's application for review (treated as an appeal) and Howe's
appeal were considered together. (18 L. D., 31.) Burton petitioned
for a rehearing, which, on satisfactory showing of absence of laches,
was entertained, August 28, 1899.

The grounds on which the rehearing is asked are:
Exclusion by the register and receiver from the record of the statement made by defendant in writing; error in not permitting plaintiff to
introduce the deposition of one Charles F. Howe, taken by defendant;
error in holding, from the testimony, that plaintiff was attorney for
defendant, and in excluding his testimony as confidential; and newly
discovered evidence set out in affidavits.
As to the confidential relation of petitioner to the defendant, no new
evidence on that point is presented.
In respect to the deposition of Charles Howe the facts were, that the
entryman, Henry Howe, had taken the witness's deposition on his
behalf. Burton had cross-examined. At the hearing the entryman
had not offered the deposition, and Burton then offered it on his own
behalf, and it was excluded. On appeal to the department it was held
(18 L. D., 31-35):
The effort of Burton to introduce the testimony of Charles Howe procured by;
Henry Howe was clearly not competent as such evidence was the personal right of
the defendant. Thus it follows that Burton has failed to introduce competent
authority [evidence] in support of his claim which leaves Woodruff ad Howe as
the only parties now to be considered.

The theory here expressed, that evidence duly taken is the property
of him adducing it, and can be suppressed or withdrawn at pleasure,
without consent of the adverse party, is erroneous, and requires reconsideration of the case. A party deprived of evidence which he was
entitled to use has not had a fair trial. No authority is cited. The
aim of a judicial inquiry is the attainment of justice. Evidence once
adduced belongs to the court, and is not property of the party. By
whomsoever adduced, it is the duty of the court to consider and apply
it for the purpose of attaining justice. A court is not at liberty to
ignore evidence, or to permit a party to suppress evidence, which tends
against the contention of him by whom it was brought into court.
In respect to depositions the authorities are numerous that depositions taken and transmitted to the court may be used by either party to
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the issue, irrespective of by whom taken. Fountain v. Ware, 56 Ala.,
558; MeArdle v. Bullock, 45 Ga., 89; Woodruff v. Garner, 39 Ind., 246;
Citizens' Bank v. Rhulard, 67 Ia., 316; Racker v. Reid, 36 Kans., 468;
Sullivan v. Morris, 8 Bush (Ky.), 698; Chase v. Springvale, 75 Me., 156;
McClintock v. Curd, 32 Mo., 411; O'Connor v. Amer, &c., 56 Pa. St.,
231; Brandon v. Mullenix, 11 Heisk (Tenn.), 496; Echols v. Staunton,
3 W. Va., 574; Hazleton v. Union Bank, 32 Wis., 34.

That the proposition above stated in the opinion in 18 L. D., 35, was
erroneous, on re-examination

is clear.

Burton was entitled to use the

deposition of Charles Howe, taken at instance of his adversary, and
denial of his right to do so was to deprive him of evidence which he
had right to offer and to have considered.
Burton also complains as ground for rehearing of exclusion of a statement of facts. No reference is made to this matter in the opinion in,
18 L. D., 31. The record of proceedings in the local office shows that

objection of Howe was sustained to the questions:
State whether or not John Burton requested Henry Howe February 16, 1891, to,
let him have the agreed statement of facts he prepared some time in March, 1890?
State whether or not Henry Howe made a statement of facts of this case in March,
1890?

Here John Burton offers to prove that an agreed statement of facts was entered
into by him as contestant and Henry Howe as defendant in this case; that the original is not in his possession or under his control, but in possession of defendant in
this case. He therefore asks that he be permitted to introduce a copy of said agreement and tipulation after the same has been duly certified by him as a statement
of facts made and entered into by said Henry Howe, defendant.

This, on objection of counsel for Howe, was excluded by the local
ofmieers " as in nature of a compromise
0

The nature of the paper here sought to be proved by secondary evidence is shown by the petition for rehearing to be not a stipulation, or
agreement upon the facts of the case, but a narrative respecting the
following events from April 18, 1889. When Howe, senior, met his son

at Purcell, was with him three days, got there " specific directions as
to how to get to the claim he wanted me to take, so I could as well
have gone there without him as with him;" thati following these directions, on reaching Oklahoma station, ten minutes past 2 p. in., April
22, 1889, he came in sight of his son, who " when he saw I saw himn

started east and I followed, but did not catch up till we got within as
few rods of the west line of the
wlaim
when the son stopped to talk
to a man, and the three went to the spring on the claim.
This, while not a stipulation or agreement, was an admission of the
facts. Had it been stated orally in conversation to Burton or to a
third party, proof of it was competent against the party making it. It
was not less competent because reduced to writing by the party, signed
read and published, and then kept in his own possession. It was not
in the nature of a ompromise, but was an admission merely, though,

perhaps, made with intention and for the purpose of being mutually
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accepted by both parties as a written statement of facts. Until so
signed, it is sibject to being recalled, explained or denied. Any admission may be explained or disproved, and the force of it thus avoided.
The party is not concluded by the amission, but it is comnetent and
provable against the party making it. Bishop v. Fletcher, 48 Mich.,
555; Tilghman v. Fisher, 9 Watts (Pa.), 441; Readman v. Conway, 126
Mass., 374; Snell v. Bray, 56 Wis.,. 156; Greenleaf's 1Ev., Vol. 1, See.

169. It was clearly error to exclude proof of defendant's own statement of the manner and circumstances of his settlement on the tract
when offered by his adversary for purpose of showing violation of law

and of disqualifyinhgthe entrymian to make the entry.
Burton asks for rehearing on ground of newly discovered evidence.

James Shaw and John Jones make oath that April 21,1899,the day before
the opening, they were in the Indian Territory, at Rice's crossing, and
Henry Howe, the entryman, rode a horse across the South Canadian
River at that point, and they were then acquainted with the entryman.
They informed Burton of the fact February 26, 1894. Emil Bracht
and Watson T. Bracht make affidavit that April 12th or 13th Henry
Howe, entryman, at instance of his son, Charles F. Howe, met his son
and the two Brachts at a camp iiear a brick-yard, north of Purcell, south
of South Canadian River, in the Indian Territory; on April 16, or 17,.
Charles F. Howe and Henry Howe in presence of the Brachts arranged
that the entryman was to take logs cut by the son, with help of Emil
Bracht, and placed near the spring on the land in controversy, and was
to make entry of the land ill controversy; was to be furnished money,
a team, implements, ad material. Description of the proposed claim,
its location, and a sketch map, and direction how to reach it from Okla-

homa station were given the entryman by the son, who had been in the
prohibited territory. Charles F. Howe, on the night of April 21, with
the two Brachts, traveled from their camp to said tract, arriving there
seven A. M., April 22, 1889, the day of the opening, where the two

flowes met substantially as stated in the above mentioned alleged
admission, or statement of the entryman. Affiants did not inform
Burton of these facts till March 5, 1894.
.W. T. and Fannie McMichael, on or about July, 1889, and at divers
times afterward, at their residence on the SWj of the section wherein
the claim lies, stated the same matters set out in detail as are given in

substance in the statement, or admission of the entryman above neutioned, which they first communicated to Burton March 5, 1894.

It may be, as remarked by adverse counsel, remarkable that ol the
daywhen information of final decision of Woodruff's contestwas received

by telegraph Burton was able to learn of these four witnesses and the
facts within their knowledge. But no counter showing is submitted,
though counsel were served with the petition and affidavits. It is not
incredible that witnesses friendly to one party (as for instance Woodluff), in a contest between several, should conceal their knowledge of
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material facts from the other parties till the party with whom they sympathized was no longer interested. The evidence, if introduced and
not rebutted or explained, could not fail to determine the issue between
Howe and Burton. It is not merely material, but unrebutted would be
controlling and decisive in Burton's favor. Burton swears positively
that knowledge of the fact that these several witnesses knew of these
facts, was not known to him till the times stated in their affidavits; that
he had inquired of Emil Bracht, but he had deceived him and denied
knowledge of them. Had Burton known the facts at the trial he could
not have had compulsory process to get the testimony till the Oklahoma act (Sec. 1596, Ok. Stat., 1893,), ratified by Congress March 3,
1891, Section 17, 26 Stat., 1026-,and was not chargeable with laches for
not obtaining the evidence.
It appears, therefore, that Burton has been deprived of a fair trial
of his contest. The decision heretofore made upon his contest is therefore vacated, and a new hearing awarded.

MINING CLAIM-SURVEY-MEANDERED
ARGILLITE

STREAM.

ORNAMENTAL STONE Co.

In the case o I an application for mineral patent that embraces more than one location
survey and plat must so exhibit the boundaries as to clearly define each
location.
Land below high water mark of a meandered stream (Missouri River) should not be
included within the survey of a mining claim.

Acting ecretary Ryan to the Commissionerof the General Land Office,
(W. V..D.)

March 7, 1900.

(C. J. W.)

April 1, 189x,the Argillite Ornamental Stone Company made mineral
entry No. 358£ for a placer claim, survey No. 5090, Helena, Montana,

embracing two separate locations made September 29, 1888,-one for
one hundred and the other for one hundred and forty acres.
August

5, 1898, upon examination

of the record, your office found

that the plat of srvey did not show the separate locations as it should,
and an amended survey was required.
September 13, 1898, said company filed a motion for review of said
decision.
January 2, 1899, said motion was denied, and claimant was allowed

sixty days from notice within which to take proper steps to secure the
amended survey, failing which the entry was held for cancellation.
April 1, 1899, the claimant filed a motion for review.
May 3, 1899, said motion was denied, and instructions were given the

surveyor-general,as follows:

-

-

You will call the attention of the deputy who makes the amended survey to the
fact that line 2-3 runs into the Missouri river and that a part of the river is thus
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within the claim as surveyed. No part of the claim should extend beyond the high
water mark of the river. If as line 2-3 is now run it does not extend beyond this
point, an explanation to that effect would be received. If on the other hand this
line is beyond high water mark, a new boundary on the east of the 140 acre location
should be run with permanent corners established, properly numbered in the series
for that location, so as to mark each change of course necessary to keep within the
limits herein indicated.
You will also call the deputy's attention to the fact that corner 5 as now shown by
the survey is established beyond the limits of the 140 acre location, so that lines 4-5
and 25 and 4-2 include in the 140 location a tract that properly belongs in the 100
acre location

The claimant has appealed to the Department.
The main question presented is as to the necessity for an amended
survey.

The survey embraces two locations.

The objection made by

your officeto the plat as returned is as follows:
The plat does not show these separate locations as it should, and the corners of the
whole claim are nuumberedconsecutively from one to six, inclusive, instead of beginnin g with corn~erNo. 1 for each location.

The appellant contends: (1) That the plat does show the two locations accurately andseparately. This contention is disproved by the
plat itself. (2) That if the plat is defective, as stated by your office,
the fault is with the office of the surveyor-general, and appellant is not
responsible therefor.
Section 2334of the Revised Statutes, inter alia, provides:
The surveyor-general of the United States may appoint in each land-district containing mineral lands as many competent surveyors as shall apply for appointment
to survey mining-claims. The expenses of the survey of vein or lode claims, and
the survey and subdivision of placer-claims into smaller quantities than one hundred
and sixty acres, together with the cost of publication of notices, shall be paid by
the applicants, and they shall be at liberty to obtain the same at the most reasonable
rates, and they shall also be at liberty to employ any United States deputy surveyor
to make this survey.

Thus, the law provides the manner in which applicants for patent to
mineral claims may obtain such survey of them as is required by stat* ute and the regulations of the department. It is the duty of the land
department, however, to require in each;case such survey and plat as
the law contemplates, and where au error is apparent in the survey and
plat returned, to require its correction, without inquiry as to who,was
at fault-the applicant or the surveyor.
One error in the survey and plat in question is, that the two locations
embraced in the one survey are not so designated as to show the
boundaries of each, and render them easily distinguishable in all their

parts.
That the survey and plat in a case where more than one location is
embraced therein must so exhibit the boundaries of each as to clearly
define the locations, is in accordance with settled ruling of the department. (S. F. Mackie, 5 L. )., 199; Golden Sll Mining Company, 6
IL. D., 808.)
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It is also insisted that it was error upon the part of your office,in
your decision of May 3, 1899, overruling

the motion for re-review, to

base your action partially upon objections-to the survey and plat other
than those stated in your decision of August 5, 1898, the particular
matter referred to being the fact that the survey and plat show a porT
tion of a meandered stream (Missouri river) to be included in the claim.
There is nothing in this contention. It was competent for your office
to call attention to any errorin the survey or plat notpreviously observed,
with a view to its correction, so long as the ease remained in the jurisdiction of your office. The survey as exhibited by theplat clearly shows
the easterly line thereof to be below high water -mark of the Missouri
river, for a considerable distance, thus apparently includingwithin the
claim land which is not public land within the meaning of the mining
laws, d therefore not subject to entry.
The re rd discloses sufficient ground for the amended survey, and
your office cisions requiring the same are accordingly affirmed.,

COLLIGAN V. DAIGLE.

Petition for rehearing denied by Secretary Hitchcock, March 8,1900.
See departmental

decision of November 21, 1898, 27 L. D., 621.

PRACTICE-SERVICE OF NOTICE BY PUBLICATION.
DAVIES v. LACKNER'S HEIRS.
Rule 14of Practice (Rules of 1896) requires no notice by registered mail, in service
of notice by publication, where the suit is against the unknown heirs of the
entryman, and it is affirmatively shown that the address, either past or present,
of the defendant heirs is unknown, and that there are no heirs at decedent's
last known address.

Secretary ffitcheock to the Commissioner of the General Land Office,M1areh

(W. V. D.)

8,1900.

(J. R. W.)

April 4,1889, George Lackner, a naturalized citizen of Austrian birth,
made timber culture entry of the E. W of the NE. 4 of See. 14, T. 117 N., B

50 W., Watertown land district, South Dakota. August 4, 1897, William. Davies filed contest affidavit against said entry, alleging said
Lackner died on or about August 15, 1894, and to afflant's best knowledge, information and belief left no heirs in the United States; at his
death he was.a single man, a county charge; that affiant made diligent
inquiry among the friends and acquaintances of said Lackner, and was
unable to learn the name of any heir, " and that there are no heirs whatever, except a rumor that he had a brother-in-law in Germany; 1' affiant
made inquiry of Orker Nelson, Jens Jensen and Benett Geramo, living
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near said land. Plaintiff specifically charged failure of the entryman
or of any heir to plant any part of the tract to trees, seeds or cuttings.
The affidavit was duly corroborated. Contest notice was issued and
returned not served.

November 22, 1897, plaintiff filed affidavit, alleg-

ing he had made diligent search, and inquiry for the heirs of said decedent at the post-offices and through the neighborhood in vicinity of
the land, for purpose of securing service on and ascertainiingthe names
of the heirs of said Lackner, if any he had; also of three persons named
living near the land; also at Watertown, which is near the land, and
of the postmaster at Goodwin, South Dakota, which was Lackner's
address while he was living on the land, and was unable to find any
one who knew anything about decedent's relatives, or whether he had.
any living; that Lackner during his lifetime was reputed to have no
relatives in this country, and such was the understanding of his neighbors living near the tract. November 26, 1897,the local office issued
alias notice for hearing January 4, 1898,and authorized service by publication, which was duly made, and copy duly posted in the local office
and on the land, but no notice was mailed to the unknown heirs, because,
as stated in the record, said heirs had no known address. Hearing was
had January 4, 1898, no appearance being made by or for any heir, and

February, 1898,the local office recommended cancellation of the entry.
Your office decision held:
Service of notice of hearing ....
does not comply with the rules of practice, in
that a copy thereof was not mailed to defendants at Goodwin, South Dakota, the
entryman's address of record. The residence of te heir is presumed to be that of
his ancestor, and notice of hearing should have been sent to the ancestor's postoffice. This snot having been done, you failed to obtain jurisdiction....
For
the reason stated, your decision is set aside.

Contestant appealed to the department.
The contest was initiated August 4, 1897. ule 14 as then existing
required notice by registered letter to be mailed only to the "last
known address of each person to be notified." In the case at bar it
was affirmatively shown that the address, either past or present, of
defendants, the heirs, was unknown, and that there were no heirs at
decedent's last known address. No notice by registered mail was
required.

Carpenter v. Kopecky's

Heirs, 29 L. D., 445. The service

made conformed to the then existing rules.
Your office decision is therefore reversed.
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RAILROAD GRANT-ISSIJANCE OF PATENTS.
CENTRAL PACIFIC RY. CO. ET AL.
Directions given in the matter of the issuance of patents on account of the grants
made by the acts of July 1, 1862,and July 2, 1864, to aid in the construction of
the Central Pacific railroad, and the grant made by the act of July 25, 1866, to
aid in the construction of the California and Oregon railroad.

Secretary Hitchcock to the (Jommissionerof the General Land Office,
(W. V. D.)

M}Iarch8, 1900.

(F. W. C.)

The Department has again considered the request on behalf of both
the Central Pacific Railway Company and the Central Pacific Railroad
Company, that patents hereafter issued on account of grants made by
the acts of July 1, 1862 (12 Stat., 489), and July 2, 1864 (13 Stat., 356),

to aid in the construction of the Central Pacific railroad, and the grant
made by the act of July 25, 1866 (14 Stat., 239), to aid in the construction of the California and Oregon railroad, be issued, with certain
exceptions, in the name of the Central Pacific Railway' Company, as
grantee of the Central Pacific Railroad Company, the Central Pacific
Railroad Company having conveyed all of its property, including the
portions of the land grants above described, which are not included in
said exceptions, to the Central Pacific Railway Company. The exceptions from the conveyance are lands sold prior to the execution of the
mortgage from the Central Pacific Railroad Company to Charles Croker
and Silas W. Sanderson, dated the first day of October, 1870, securing
the payment of the land bonds of said last-mentioned company, and
all such parts and parcels of said lands as shall have since been
released from said mortgage in accordance with the provisions thereof.
Lists of the lands included in the exceptions are filed, and as to these
lands it is desired that the patents issue to the Central Pacific Railroad Company, thus affording a muniment of title to the purchasers
thereof from that company.
The exceptions aggregate approximately 58,580.95 acres. Of this
amount there have been listed on account of the grants approximately
17,043.26acres, which are pending undisposed of, the lands included
therein being mostly cullings from the lists presented on account of
the grants and not patented for various reasons. It is stated to be
the intention, in future applications for patents under the aforesaid
grants, to designate therein the particular company to which the
patent should be issued.
Upon-further consideration of the matter, the request is granted,
and in the future issue of patents under these grants you will be
governed accordingly.
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STATE SELECTION-SETTLEMENT RIGHT-ACT OF A-UGtUST18, 1891.
BROWN V. STATE OF IDAHO.
The right of selection accorded to the State by the act of August 18, 1894,does not
extend to land embraced within a prior adverse settlement claim that is asserted
in due time after survey.

Seretary Hitchcock to the Commissioner of the General Land Office,
(W. V. ).)
March 8, 1900.
(G. B. G.)
This is an appeal by the State of Idaho from your office decision of
April 8 1899,rejecting its application to select, per list No. 4, for State,
charitable and other institutions, the E. of the SE. of Sec. 31 and
the W. J of the SW.

of Sec. 32, T. 41 N.; R. 1 E., Lewiston, Idaho,

under the grants to the State for such purposes, made by the act of
July 3, 1890 (26 Stat., 215), entitled "An act to provide for the admis-

sion of the State of Idaho into the union."
By an act of August 18, 1894(28 Stat., 372, 394-395),it was provided
that the governors of certain States, including the State of Idaho, might
apply to the Commissioner of the General' Land Officefor the survey of
any township or townships of public lands remaining unsurveyed in any
of the several surveying districts in the State at the date of the application, and thatthe lands that may be found to fall within the limits of such township or townships,
as ascertained by the survey, shall be reserved upon the filing of the application fr
survey from any adverse appropriation by settlement or otherwise except under
rights that may be found to exist of prior inception, for a period to extend from
such application for survey until the expiration of sixty days from the date of the
filing of the township plat of survey in the proper district land office, during which
period of sixty days the State may select any of such lands not embraced in any
valid adverse claim, for the satisfaction of such grants.

By permission and under authority of this act, the governor of the
State of Idaho filed in your office, May 7, 1895, an application for the

survey of said township, and a notice of the withdrawal thereof from
settlement issued from your office May 14, 1895, to take effect as of the

date of the filing of the State's application for survey. The survey was
made, the plat thereof being filed in the local office at Lewiston, Idaho,
January

10, 1898.

In the meantime, however, and on December 14, 1897, the State of

Idaho filed a list of selections embracing said tract, and, January 24,
1898, Charles D. Brown applied to make homestead entry thereof,
alleging settlement August 22, 1894.
June 3, 1898,your office ordered a hearing to determine the respective rights of the parties, which contest was heard at the local office
July 27, 1898. . August 12, 1898, and before the local officers rendered

their decision in the case, the State refiled its list of selections embracing said tract, which was rejected by the local officers,and, September
17, 1898,upon the stipulations entered into between the parties at the
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hearing, and the evidence adduced thereat, these officers recommended
that the State's said selection of December 14, 1897,be canceled as to
said tract, and that Brown's application be allowed, and upon the
appeal of the State, your office affirmed said decision, and the State's
application was rejected, as aforesaid.
The testimony taken at the hearing shows that Brown went upon
the land in controversy, in August, 1894, and marked the boundaries
of the claim; that in October, 1894,he went, to the State of Maine for
his family, returning with the members thereof to Moscow, Idaho, in
April, 1895; that in March, 1895 he let the contract for a house to be
built upon the land, which was built. It does not. appear just when
this house was completed, but it was ready for occupancy and he moved
his family into it May 20, 1895, and it is clear that he has since that
time resided upon the land and cultivated it as required by law.
The land in controversy was therefore, at the date of the State's
application for survey thereof, at the date of the withdrawal, at the
date of the survey, and at the date of the filing of the plat of survey in
the local office, embraced in the valid adverse claim of Brown,. and the
State did not have a preference right, or any right, to select said tract
so long as said adverse claim was duly prosecuted; and Brown having
filed his application to enter the same in the local office before the
expiration of three months from the filing of the plat of the survey
thereof, his claim must be upheld.
It is not necessary for the purposes of a decision in this case to analyze
the grounds upon which your office decision rests, nor to set forth in
detail the contentions ofthe appellant. It can make no difference in this
case whether the filing pf the State's list, December 14, 1897, was premature, under the ruling of the department in the case of Benson v.
State of Idaho (24 L. D., 272),nor is it material whether that ease rests
on sufficient grounds. Neither is-it an important consideration, if said
list was prematurely filed, what effect that filing had upon the right of
the State to refile its list August 12, 1898, nor what would have been
the legal effect of such refiling, in the absence of a valid adverse claim
to the land initiated prior to the State's application for survey. There
are several cases before the department involving the claim of the State
to select other lands in this and other townships, and these questions
may arise in some of those cases. One of the contentions of the appellant herein is that these several cases should-be consolidated, but, inasmuch as the contest of the State in each case is against another and a
different claimant, this contention cannot be sustained, and the motion
to consolidate is denied.
The decision appealed from is affirmed.
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MINING CLAIM-NOTICE OF APPLICATION.
HENRY WAX ET AL.

A published notice of application for mineral patent that shows no connection of the
claim with a mineral monument, or corner of the public survey, is fatally
defective.

Secretary itchcock to the Commissioner of the General Land Office,
(W. V. D.)

-

March 8, 1900.

(C. J. W.)

December 29, 1898, Henry Wax and A. T. Reynolds made mineral
entry No. 12, at Lewiston, Idaho, for the Bullion lode claim, survey
No. 1296.

April 11, 1899, your office took up the record and found the published notice of the application upon which the entry was allowed to
be fatally defective, and required the applicants to republish notice of
said application, and to post said notice and plat anew on said claim
and in the local office, as in the original case.

The applicants for patent have appealed from your office decision,
and insist upon the sufficiencyof their published notice as given. This
is the only question presented by the appeal. The land applied for is
unsurveyed, the claim being connected with a United States location
monument, the mention of which and its course and distance from
corner No. 1 of the claim are omitted from the published notice of the
application for patent. The effect of the failure of the notice as published to show the connection of the claim with a corner of a public
survey, or with a mineral monument, is to be considered.
In the case of Hlallett and Hamburg Lodes (27 L. D., 104, 1081-09)

the departments speaking on this subject, said:
Although neither the statute nor the official regulations expressly require that the
published notice give a connection by course and distance between the claim and a
corner of the public survey or a mineral monument, yet it has been repeatedly held,
and under the practice of your officeand the decisions of the Department has become
well settled, that sch a connection should be given therein (Tennessee Lode, 7 L. D.,
392; Hoffman et al. v. Venard et al., 14 L. D., 45; Broad Ax Lode, 22 L. D., 244;. and
Sulphur Springs Quicksilver Mine, 22 L. D., 715.

Since the decision in the Hallett and Hamburg case, rendered June
25, 1898,the rule therein referred to has been incorporated in the mining
regulations

(28 L. D., 577, 603).

The published notice in question shows no connection of the claim

with a mineral monument or corner of the public survey, and your office
properly held the notice to be insufficient.
The decision appealed from is accordingly affirmed.
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LIEU SELECTIONS-ACT OF JUNE 4, 1897.

*E. S. GOSNEY.
The right of lieu selection under the act of June 4, 1897,is expressly restricted to
"vacant land open to settlement," and hence can not be allowed, where the land
applied for is embraced within an existing forest reservation, established by
proclamation of the President under section 24, act of March 3, 1891.
If agricultural lands are improvidently included in a forest reservation they can
be eliminated therefrom only by a roclamation of the President, or by the
action of Congress, and, until so eliminated, such lands will continue a part of
the reservation.

Secretary Hitchcock to the Commissioner of the General Land Office,
(W. V. D.)
larchl 8, 1!900.
(E. B., Jr.)
By your office decision of May 29, 1899, the application bf E. S. Gosney, filed August 29, 1898, to select, under the act of June 4, 1897 (30
Stat., 11, 36), the NWJ of the SW4 of scetion 22, T. 18 N, R. 8 E., G.

and S. M1.,Prescott, Arizona, land district, in lieu of the SE- of the
SE-

f section 20, T. 20 S., R. 31 E., M. D. M., within the limits of the

Sierra forest reserve was rejected for the reason that the tract applied
for was part of the San Francisco Mountains forest reserves created
August 17, 1898,by proclamation of the President.
Gosley appeals from the rejection of his application, contending, in
effect:
1. That the said proclamation did not legally prevent the selection as lieu land of
the land above described in the San Francisco Mountains forest reserves.
2. That said land is agricultural in character and therefore not of the character
intended to be embraced in such forest reserves.

The land which Gosney applied to select constitutes, with certain
other lands, the San Francisco Mountains forest reserves which
were "reserved from entry or settlement and set apart as public reservations" August 17, 1898,by proclamation of the President (30 Stat.,
1780),pursuant to authority contained in section twenty-four of the act
of March 3, 1891 (26 Stat., 1095, 1103), as follows:
That the President of the United States may, from time to time, set apart and
reserve, in any State or Territory having public land bearing forests, in any part of
the public lands wholly or in part covered with timber or undergrowth, whether of
commercial value or not, as public reservations, and the President shall, by public
proclamation, declare the establishment of such reservations and the limits thereof.

The act of June 4, 1897, supra, under which Gosney made his application to select expressly restricts selections thereunder to "vacant
land open to settlement."
It thus appears that when Gosney. made application to select the
tract in question it was actually reserved from entry or settlement. It
is still so reserved so far as appears. Not being "vacant land'opento
settlement" it is 'iot subject to lieu selection under said act.
It is also provided in the act of June 4, 1897,sUpra,thatNo public forest reservation shall be established, except to improve and protect
the forest within the reservation, or for the purpose of securing favorable condi-
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tions of water flows, and to furnish a continuous supply of timber for the use and
necessities of citizens of the United States; but it is not the purpose or intent of
these provisions, or of the act providing for such reservations, to authorize the
inclusion therein of lands more valuable for the mineral therein, or for agricultural
purposes, than for forest purposes.

and thatUpon the recommendation of the Secretary of the Interior, with the approval of
the President, after sixty days' notice thereof; published in two papers of general
circulation in the State or Territory wherein any forest reservation is situated and
near the said reservation, any public lands embraced within the limits of any forest
reservation which, after due examination by personal inspection of a competent
person appointed for that purpose by the Secretary of the Interior, shall be found
better adapted for mining or for agricultural purposes than for forest usage, may be
restored to the public domain.
The President is hereby authorized at any time to modify any Executive order
that has been or may hereafter be made establishing any forest reserve, and by such
modification may reduce the area or change the boundary lines of such reserve, or
may vacate altogether any order creating such reserve.

From these provisions of the act of 1897it clearly appears that Congress did not intend to authorize the inclusion in public forest reservations " of lands more valuable for the mineral therein, or for
agricultural purposes, than for forest purposes"; and also that adequate provision is made for the elimination from such reservations of
lands of the character just described and their restoration to the public
domain.

But where public agricultural lands are improvidently included in a
forest reservation

they can be eliminated therefrom only by a procla-

mation of the President or by the action of Congress, and until so
eliminated they will continue a part of the reservation and be withheld
from settlement and entry. it does not appear from the record in this
ease whether or not the land Gosney sought to select is agricultural in
character. But if it be conceded that it is of such character it is still
none the less reserved from entry or settlement, and so not subject to
lieu selection, so long as it remains a part of a public forest reservation.
The decision of your office is correct and is therefore affirmed.
LIEU SELECTIONS-RAILROAD LANDS-ACT OF JTUN 4, 1897.
INSTRUCTIONS.
Lands granted to railroad companies can not be made bases for lien selections under
the act of June 4, 1897,except in cases where the full legal title to such lands has
passed out of the government, and beyond the control of the Land Department,
by a patent, or by some means which is the full legal equivalent thereof.

SecretaryHitchcockto the Commissionerof the GeneralLand Office,March
(W. V. D.)

9, 1900.

(Ei. B., JR.)

Replying to your office inquiry of December 19, 1899, relative to
exchanges under the provisions of the act of June 4, 1897 (30 Stat., 11,
.36), of lands granted to railroad companies, and subsequently included
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within the boundaries of forest reserves, for public lands outside such
reserves, yoTL
are advised that the Department sees no reason to modify
in any way its instructions in point, dated April 26, 1899, 28 L. 1)., 328

-(referred to by you as embodied in circular instructions dated May 9,
1899, 28 L. D., 521, reissued

December

19, 1899, 29 L. D., 391), that

lands so granted can not be made bases for lieu selections under said act
except in cases where the all legal title to such lands has " passed out
of the government and beyond the control of the land department by a
patent or by some means which is the full legal equivalent thereof."
It is essential, among other things, that lands used as bases in
exchanges under said act must be "covered by an unperfected bonafide
claim or by a patent."

In the case of F. A. Hyde et al., 28 L. D., 284,

267, construing the words just quoted from the exchange provision of
the act, the Department said:
Here are indicated two distinct degrees of right or title to land: First-an inchoate,
inceptive or equitable right or title susceptible of perfection by compliance with
law, and, second-full legal or fee simple title, the holders or possessors of which
are spoken of respectively as " settler" and '¶owner." The tract which Belden has
offered to the government in exchange is "covered" not by "patent," in the literal
meaning of the term, but by direct grant from the United States to the State of
California, by means of an act of Congress, as already stated. In Michigan Land
and Lumber Co. v. Rust (168 U. S., 89, 592) it is said:

"Generally speaking, while the legal title remains in the United States, the grant
is in process of administration andthe land is subject to the jurisdiction oftheland
department of the government. It is true a patent is not always necessary for the
transfer of the legal title. Sometimes an act of Congress will pass the fee. Strother
v. Lucas, 12 Pet., 410, 454; Grignon's Lessee v. Astorj 2 How., 319; Chouteau v. Eckhart, 2 How., 344, 372; Glasgow v. Hotiz, 1 Black, 595; Langdeau v. Hanes, 21 Wall.,

521; Ryan v. Carter, 93 U. S. 78. Sometimes a certification of a list of lands to the
grantee is declared to be operative to transfer such title, Rev. Stat. Sec. 2449;
Frasher v. O'Connor, 115 U. S., 102; but wherever the granting act specifically provides, for the issue of a patent, then the rule is that the legal title remains in the
government until the issue of the patent, Bagnell v. Broderick, 13 Pet., 436,450; and
while so remaining the grant is in process of administration, and the jurisdiction of
the land department is not lost."
Here the act of Congress passed the fee and therefore made no provision for the
issue of a patent. Title by such means is the simplest and highest known to our
laws, and is beyond question the full equivalent of title by patent, which is the
deed or instrument by which the executive, in pursuance of law, conveys the title
to public lands.
The question then presented in this connection is, whether the term "patent," as
used in said provision, should be taken in its literal signification only, or should be
construed to have been used in the broader, general sense to denote a tract to which
the full legal title, however granted or conveyed, has passed out of the government
and beyond the control of the land department, in contradistinction to the other
and lower degree of right or title indicated by the words "unperfected bona fide
claim." The Department is constrained to so construe it, in order to give effect to
the evident purpose of Congress in the premises, as gathered from this and kindred
legislation.

In its instructions of April 26, 1899,supra, the Department also said:
That which may be relinquished is described as "a tract covered by an unperfected bonafide claim or by a patent," and is believed to include any tract covered by
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any uuperfected boia fide claim under ay of the general land laws of the United
States (other than the mining laws), or to which the fll legal title has passed out
of the government and beyond the control of the lau4 department by any means
which is the full legal equivalent of a patent.

As the Department construes the provision in question there are,
therefore, two general classes who may avail themselves of the exchange
of lands therein provided for, that is (1) those holding unperfected bona
fide claims within the boundaries of forest reserves, under any of the
general land laws other than the mining laws, and (2)those holding lands
within such boundaries under a patent or its equivalent, meaning by
"equivalent" an act of Congress where that passes the fee and makes
no provision for the issuing of patent or other instrument of conveyance

by the executive branch of the government, or a certification where that
is the prescribed method of transferring the title.
Those claiming under grants to -aid in the construction of railroads
fall within the second of these classes, if within either. Lands held
under such grants are not held as unperfected bonatfide claims under
the general land laws, and are therefore not available as bases for lieu
selections unless they are covered by a patent or its equivalent. The
acts making these grants expressly provide for the issuing of patents
or other instruments of conveyance by the executive branch of the
government and until this is done the grant is in process of administration and adjustment and the land is within its jurisdiction and control
to the extent at least that it is authorized and eml)oweredto ascertain
whether the land is of the character contemplated by the granting act,
that is, whether mineral or non-mineral, and whether at the time when
the right of the railroad conpany attached and became fixed and vested
nder the grant the land was excepted therefrom because otherwise
disposed of, reserved, or claimed within the meaning of the excepting
clauses in the act making the gra-nt. As to these lands therefore there
is nothing which, prior to the issuance of patent or other prescribed
instrument of conveyance, passes the full legal title out of the government and beyond the jurisdiction and control of the land department to
such an extent as to be the equivalent of a patent. Congress having
provided for the relinquishment of lands within the limits of a forest
reserve only when covered by one of two classes of claim or title, and

lands embraced in a railroad land grant being in no respect or contingency included in the first of these classes, and being included in the
second only when covered by a patent, which as heretofore held includes

whatever is its full legal equivalent, it followsthat such lands when not
covered by a patent or its equivalent can not be so relinquished and
made bases for lieu selections.
Adhering to the views heretofore and herein expressed, it is not
necessary to consider, as suggested in your office letter, the status,
under the exchange provisions of said act, of unsurveyed railroad lands
which are within the boundaries of a public forest reservation.
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OF JUNE 4, 1897.

FE PACIFIC RY. Co.

The act of .hune4, 1897, wvitl respect to lieu land selections, was intended to provide
for extinguishing private title to such lands only as would be a part of au established forest reservation if it were not for their private ownership.

Secretary itcecocloto the Commissioner of the General Land Office,March
9, 1900.

I have considered the appeal of the Santa Fe Pacific Railway Company from the following decision of your office:
On the 1st ultinmo,the register transmitted to this office the application of the
Santa F6 Pacific R. R. Co., to select under the act of June 4, 1897(30 Stat., 36), lieu
selection No. 1082, all of Sec. 34, T. 22 N., R. 2 W., G and S. R. M., in lieu of See. 15,
T. 20 N., R. 9 E., same meridan, each tract containing 640 acres.

In said application it is alleged that the land made the basis of said selection, as
above described, is situate ad lying within the boundaries of the San Francisco
Mo untains forest reserves, Territory of Arizona, and that the said railroad company
is the owner thereof, or at least was, prior to October 17, 1899,when it was deeded
to the United States.
The records of this office show, in regard to the creation of the San Francisco
Montains forest reserves, that in laying the papers in the case before the Secretary
of the Interior, this office directed attention to the fact that the same presented for
consideration a very serious question of lien lands selections, inasmuch as it was
shown therein, in regard to some 209,000acres of timbered railroad lands secured by
certain individuals, that, should the same be included in a forest reservation, after
removing the timber therefrom the denuded and worthless scattered tracts of land
might be used as a basis for a lieu selection of a compact body of fine valley lands,
under the provisions of the sid act of June 4, 1897.
In view of the grave proportions which it was recognized that this question of the
relinquishment to the government of private holdings within forest reservations and
the selection of unreserved lands in lieu thereof, had at that time assumed, this
office suggested that, since the region in this case included lands granted to the
Atlantic and Pacific Railroad, it would be advisable to guard against any complications that might arise from the inclusion within a forest reserve of a large area of
railroad lands;. and Accordingly, recommended that the proclamation reserve in
express terms the even numbered sections, and thereby make a separate reservation
of each even numbered section, all to be grouped and known nder the general
name of the San Francisco Mountains forest reserves.
The whole question of the advisability of not creating one general reserve which
woulmiinclude the railroad sections within its limits, was, consequently, before the
Secretary of the Interior and the President for consideration before the issuance of
the proclamation of August 17, 1898,making, instead tereof, a separate reservation
of each even numbered section.
X
From the above it is clear that the railroad section in question, viz: section 15,
township 20 N., range 9 E., is not-within a forest reservation; and, consequently,
cannot be made the basis of an exchange under the said act of June 4, 1897, i.e.,
relinquished or recouveyed to the United States and other lands be selected in lieu
thereof.
Accordingly, the said selection by the Santa Fe Pacific R. R. Co. is hereby rejected
subject to appeal within the usual time.

In addition to the matter stated in the decision of your office,the records of this Department shot that your officeletter of August 12, 1898,

*598

0DECISIONS

RELATING TO THE: PUBLIC LANDS.

recommending the establishment of the San Francisco Mountains forest
reserves and urging the propriety of making a separate reservation of
each even-numbered section with a view to avoiding the application of

the lieu land provision of the act of June 4, 1897,to the alternateoddnumbered sections granted to the Atlantic and Pacific Railroad Company, was laid before the President, and that in the light of that communication the proclamation establishing these forest reserves was
issued in the form recommended by your office. The lands which by

the terms of the proclamation are so reserved are "the even numbered
sections in" certain enumerated townships (30 Stat., 1780). Had the
odd numbered sections been public lands at the time of the proclamation, they would not, under its terms, havebeen reserved from entry or
settlement or set apart as forest reserves, but would have continued to
be subjectto settlement and entry under the general land laws; and if the
odd numbered sections were now relinquished to the United States they
would not become a part of these forest reserves, but would become
subject to settlement and entry under the general land laws. Obviously
it was intended by this lieu land enactment to provide for extinguishing
private title to such lands only as would be a part of an established

forest reservation if it were not for their private ownership.
Your office decision is therefore affirmed.

PAYMENTS REQUIRED FOR GREAT SIOUX INDIAN LANDS.
DEPARTMENT OF TE INTERIOR,
GENERAL LAND OFFICE,
WASHINGTON, D. C., M1arch28, 1899.
REGISTERS AND RECEIVERS,

Bism arck, N. Dac., Buron, Pierre, Chamberlain,
Rapid City, S. Dak., candO'Neill, Nebr.
GE NTLEMEN: Your attention is called to the following provisions of
an act of Congress approved March 3, 1899 (0 Stat., 1102), entitled

"An act making appropriations for sundry civil expenses of the Govermllnentfor the fiscal year ending June thirtieth, nineteen hundred,
and for other purposes," viz:
That all persons who may have heretofore settled pon that portion of the Great
Sioux Indian Reservation which was opened up to settlement under and by virtue
of the act of March second, eighteen hundred and eighty-nine, entitled "An act to
divide a portion of the reservation of the Sioux Nation of Indians in Dakota into
separate reservations and to seenre the relinquishment of the Indian title to the
remainder and for other purposes," may secure patents for the lands embraced in
their entry upon making the payments required in section tweuty-one of said act of
March second, eighteen hundred and eighty-nine, above referred to, and no other or
further payments shall be required of said claimants, whether proof and payment
be made after fourteen months or five years from the date of settlement upon said
lands.
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It is to be observed that the act provides that all persons who may
have "heretofore' settled upon that portion of said reservation
which was opened up to settlement by said act of March 2, 1889 (25

Stat., 888), may secure patents for the lands embraced in their
entries upon making the payments required in section 21 of said act
whether proof and payment be made after fourteen months or five
years from the late of settlement. Hereafter when such parties pay
the price fixed by section 21 of said act, you will not require an additional payment of $1.25 per acre for the privilege of commuting their
entries, which has been done since the Department rendered its decision of May 13, 1896 (22 L. D., 550). See the cases of Randall MeDonnall (27 L. D., 72) and Austin G. Brassfield (27 L. D., 395).

Persons who did not settle upon said reservation prior to the passage
of the act of March 3, 1899, are not entitled to the benefits of the law
quoted.
Very respectfully,
BINGER HERMANN,

Comnissioner.

Approved:
Twos. RYAN,

Acting Secretary.
SOLDIERS' ADDITIONAL HOMESTEAD-NON-CONTIGUOUS TRACTS.
EDGAR B

CE.

There is no statutory requirement that a soldiers' additional homestead entry shall
be made of contiguous tracts, or in compat form.
The case of Wesley Pringle, 13 L. D., 519, overruled.

Secretary Hitchcock to the Commnnissionerof the Genercl Land Office,
(W. V. D.)
larch 12, 1900.
(J. R. W.)

August 13, 1898, Edgar Boice, as assignee of Sarah E. Sparks,
widow of John P. Sparks, applied to the local land office,Cheyenne,
Wyoming, under sections 2306 and 2307 of the Revised Statutes, to
enter the NE. i of the NE.
of Sec. 24, Tp. 17 N., R. 67 W., and the.
SE. i of the SE.
of Sec. 12, Tp. 16 N., . 67 W., 6th P. M., which
was rejected "because the forties applied for were non-contiguous,')

from which ruling the applicant appealed, and by your office decision
of February 16, 1899, said ruling was affirmed, from which rling

the

applicant has appealed to this Department.
The applicant admits your officedecision to be correct under general
rule 25, page 88, general circular July 11, 1899,and the decision of the
land department in Wesley Pringle, 13 L. D., 519, but insists such
ruling is in contravention of the law, as construed by the supreme
court in Webster tl. Luther, 163 U. S., 331.

The Department must conform its practice and administration of the
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law to the construction given to the law by the supreme court. In
Webster v. Luther, 163 U. S., 331, the supreme court had the soldiers'
additional homestead law before it for construction, to determine
whether the right thereby conferred was purely personal or was
alienable. Tis Departmenit had been ruling that the right was purely
personal and not alienable.
In construing the law with reference to alienability of the right, the
Supreme court calls attention to the fact that in the act of March 3.
1873 (17 Stat., 605), amenlding the act of June 8, 1872 (17 Stat., 333),
from which said section 2306 is taken, the words, "tinder the provisions

of this act" and "contiguous to the tract embraced i the first entry,"
which were contained in the act of 1873, were omitted from the amended

act. Reviewing the history of legislation on this subject, the court, at
page 339, says:
If, then, Congress did not burden the right to additional lands with the condition
that they should be contiguous to those originally entered, it would seem necessarily
to follow that the grant of additional lands was without restrictions, and, consequently, there was no purpose to interfere with the disposition by the homesteader
of such additional lands, or of his interest in them, in any ode he deeimed proper
or that might be adopted in respect of other property owned by him.

The court adopts the following language of the supreme court of
Minnesota in the same cause:
It was a mneregratuity. There was no other purpose but to give it as a sort of
compensation for the person's failure to get the full quota of one hundred and sixty
acres by his first homestead entry. -There is no reason to suppose it was intended
to hamper the gift with conditions that would lessen its value, nor that it was
intended to be made in any but the most advantageous foriy tothedonee. After the
right was conferred it was immaterial to the government whether the original donee
should continue to hold it, or should transfer it to another.
50 Minnesota, 77, 83.

The court also adopts the opinion of the Uuiited States circuit court
of appeals, eighth circuit, in Barnes v. Poirier, 27 U. S. C. U. A., 5(10
The beneficiary was left free to select this additional land from any portion of the
vast public domain described in the act, and free to apply it to any beneficial use
that be chose. It was an unfettered gift in the nature of compensation for past
services. It vested a property right in the donee. The presumption is that Congress
intended to make this right as valuable as possible. Its real value was measured
by the price that could be obtained by its sale. The prohibition of its sale or disposition would have made it nearly, if not quite, valueless to a beneficiary who
had already established his home on the public dmain. Any restriction upon its
alienation must decrease its value. We are unable to find anything in the acts of
Congress or in the dictates of an enlightened public policy that requires the imposition of any such restraint.

The cotirt proceeding with its own construction, at page 341, says:
Mucti stress is placed by the plaintiff iu error upon the practice of the laud
department during a certain period, based upon the idea that the right of entry
given by the statute of additional lands was entirely personal, and not assignable
or transferable. We cannot give to this practice in the land office the effect claimed
for it by the plaintiff in error. The practical construction given to all act of Congress, fairly susceptible of different constructions, by one of the Executive Departments of the government, is always entitled to the highest respect, and in doubtful
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cases should be followed by the courts, especially when iportant
interests have,
grown p under the practice adopted. [Citing authorities.] But this court has
often said that it will not permit the practice of an executive department to defeat
the obvious purpose of a statute.

While the exact question here was not raised in either of the foregoing cases, it appears to be within their principle. The right is a gift
in quantity without restrictions and unfettered. The right to make
such entry appears to be nowise different.from the right to make private entry of offered lands by a purchaser, except that payment need
not be made. One having right to make private entry would be per-.
mitted to do so of non-coutiguous tracts.

Section 2306 does not impose

the condition that the entry of additional lands shall be of contiguous
tracts

or in compact form.

The law for original homestead

entries

does so require, for the obvious reason that the object of the statute is
the occupation and improvement of the public lands as farms and
homes. n making grant or the right to enter additional lands no such
object was in view, for this had generally been accomplished by the

original entry. "There. was," says the court, "Do reason to suppose it
was intended to hamper the gift with conditions that would lessen its
value, nor that it was intended to be made in any but the most a(lvantageous form to the donee," as most comports with the dignity and
grace of the sovereign which was thus anowledging its obligation,
and rendering "a sort of compensation for the person's failure to get
the full quota of one hu ndred and sixty acres by his first homestead
entry." The requirement that the land shall be contiguous or forming
one compact body is seemingly purposely omitted from the statute.
So only the. entry is made by government subdivisionis,it is for the
entryman alone to judge what will be most advantageous to him, and
to locate the gratuity, untrammeled with conditions as to contiguity
and compact form, not iposed by the statute. This is i the view of
the Department the necessary deduction from the construction given
the statute by the supreme court. The case of Wesley Pringle (13
L. D., 519), on which your office decision is based, is overruled.

Your officedecision is therefore hereby reversed, and the entry will
be allowed as applied for.
SIOUX HALF BREED SCRIP-CONTIGUITY OF LOCATED TRACTS.
AUGUSTA BROWN.

Colorad
.
The act of July 17, 1854, authorizing the issuance of Sioux half breed scrip, does
not require that the locations of such scrip should be made of contiguous tracts.

Secretcry Hitclcock to the Gom?-inissionerof the General Land Office,
(W. V. 1).)
March 12, 1900.
(G. 0. R.)

This case involves the NE.

of the NW.

of the NE.

i.

of sec. 20 and the NE.X

of sec. 28, Tp. 17 S., IR. 58 N., Pueblo land district,.
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July 24, 1880, Sioux half breed scrip No. 633, C," which was issued
to AugLsta Brown November 24, 1856, for eighty acres, was located by

her attorney in fact, Albert D. Davis, upon said tracts which was
surveyed land and subject to pre-emption at that time.
March 19, 1898, your office directed that notice be given the scripee,

through her attorney, that thirty dayq would be allowed to show cause
whv the location should not be canceled, for the reason that the tracts
located are not contiguous. Notice was accordingly sent by registered
letter to Sanburn, Colorado, the post-office nearest the land, and the
same was returned unclaimed.
Notice having been received that the Glens Falls Live Stock Com-

pany, of Sanburn, Colorado, claimed the land as transferee, your office
directed that notice be given to that company of the action taken.
Upon receipt of notice, the company filed a motion for a review of
your said office decision. April 21, 1899, your office denied the motion,

and held the location for cancellation, because the land located was
non-contiguous.

The company's appeal brings the case to this department.
The act of July 17, 1854 (10 Stat., 304), which authorized the issue of
scrip in exchange for certain lands belonging to Sioux Indians of mixedblood, does not directly, or by implication, require that locations of the
scrip be made of contiguous tracts..

In the case of F. M. Heaton (6 L. D., 648), the Department refused to
accept a surrender of such scrip calling for eighty acres, and to issue
in its stead two pieces of scrip of forty acres each, and this without
referring to the prior decision in the case of S. L. M. Barlow (5 L. D.,

695), which sustained the practice of substituting- forty acre scrip for
that of a larger denomination, but these cases do not discuss or affect

the right of the scripee to locate his scrip on non-contiguous tracts.
The decision of. your office is reversed.

TIN ING CLAIM-APPLICATION

FOR PATENT.

SOUTH CAROLINA LODE AND OTHER CLAIMS.
Proceedings instituted to secure a mineral patent by one who is without interest
in, or coiitrol over, the lands applied for, are without statutory authority, and
must be vacated.

Secretary Hitchcock to the - Conmmissioner
of the General Lanjd Oee,
(W. V. D.)
M
larch 12, 1900.
(A. B. P.)
.

The facts disclosed by the record in this case are as follows:
MLay28, 1898,by an order of the United States circuit court for the
district of South Dakota, western division, made i the suit of David.
Jones v. Edgemont and Union Hill Smelting Company, Savery Bradley
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was appointed receiver for said Edgemont and Union Hill Smelting
Company, and as such receiver was:
antborized, empowered, and instructed to take all steps and proceedings necessary.
or proper towards te obtaining of patents from the United States for all of the
upatented lode and placer claims owned or claimed by said company in Lawrence
county, South Daklota.

August 27, 1898, application for patent to the South Carolina, Lita,
B. & M., Calumet, Calumet No. 2, and Calumetl No. 3 lode mining

claims, survey No. 1178, Rapid City land district (Lawrence county),
South Dakota, was filed by Savery Bradley, as receiver for the Edgemont and Union Hill Selting

Company.

Said company became the

owner of all said claimus,except the Lita, in 1897,but it does not appear
ever to have owned the Lita claim. In July, 1898'said Braclley,receiver,
and said Edgemont and Union Hill Smelting Company sold and conveyed all of said claims, except the Lita, to John A. Graham and George
A. Fletcher, trustees, and such sale was ratified and confirmed by an
order of said United States circuit court, made in said Suit, July 20,
1898. The Lita claim was conveyed to said Graham and Fletcher,
trustees, by the Milton Trust Company, by deed dated August 10,1898.
At the-date of the filing of the application for patent, therefore, ll
the claims were held by said trustees. Notwithstand ing this, for some
unexplained reason, the application for patent was filed by and in the
name of said Bradley as receiver for said Elgemout and lUnion Hill
Smelting Company.

December 12, 1898, mineral entry No.943, einbrac-

ing all the claims included in the, application for patent was made in
the names of said John A. Graham and George A. Fletcher, trustees.
In the meantime, however, September 22, 1898, Graham, one of said

trustees, had died, and November 21, 1898, Fletcher, the surviving
trustee, had executed and delivered to the Galena Mining and Smelting Corpanmy a deed conveying all of said claims except the Lita

On

or about December 15,1898,after the entry had been allowed, Fletcher
as surviving trustee, also executed and delivered to the Milton Trust
Company, a deed conveying the Lita claim.

In n affidavit filed in the

record, Fletaher states that both said deeds were executed and delivered by him according to and in full compliance with te terms and

conditions of his said trust.
- It thus appears that at the (late of the filing of the application for
patent, the 1dgemont and Union Hill Smelting Companyand Bradley,
its receiver, had, by the sanction of the-court by whose order said
receiver was appointed, sold and conveyed the five claims originally

owned and held' by said company, and that at the date of the entry
embracing the six claims i question, one of the trustees named a an
entmyman was dead, and all the claims, except the Lita, were-held and
owned by the Galena Mining and Smelting Company--the Lita only
being held by Fletcher as surviving trustee.
Your office, by decision of May 25, 1899, held that the entry in ques-
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tion could not be allowed to stand and the local officers were directed

to advise the parties in interest that they would be allowed sixty days
from notice within which to show cause why the entry should not be

canceled as to the Lita claim, and that in default of such showing the
entry would be so canceled.
The record is now before the Department on an appeal filed by cer-

tain parties styling themselves "Attorneys for the entrymen and their
successors in interest."
It is apparent, from the facts stated, that the application for patent
and the proceedings thereon have been irregular. Before Bradley, as
receiver for the Edgemont and Union Hill Smelting Company, filed the
application for patent, he ad, with the authority and sanction of the
court by whom he was appointed

and in conjunltion with said corn-

pany, sold and conveyed to other parties five of the claims embraced
in the application, and to the remaining claim-the Lita-he does not
appear at any time to have had any right or title whatever. His duties
as receiver, with respect to the South Carolina, B. & M., Catlmet, Calumet No. 2, and CaMinet No. 3 claims, were apparently discharged

when, under the direction and with the approval of the court, he sold
and conveyed said claims to Graham and Fletcher, trustees. Surely
he could not, after such sale and conveyance, lawfully exercise any
-further control over said clainis. At the date of the application for
patent, so far as the present record shows, lie stood in the position of
a stranger to said claims. The statute does not recognize the right of
a person having no interest in or control of a ining claim, to apply

for a patent to such claim. This was the position occupied by said
receiver at the time he filed the application in question.

Nor was he

in any better position with respect to the Lita claim, never having had
any right to or control of that claim.
In view of the foregoing, it is clear that the patent proceedings have

been grossly irregular front the beginning, and that the application
filed by said receiver should not have been accepted. All the proceedings had thereon must therefore be vacated, and the entry in question canceled.

The parties interested will be allowed to institute new

proceedings for patent, however, if they so desire, and the decision
appealed from is accordingly modified.
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B. P. 0. E. GOLD MINING CO.
The proviso to rule 53 of the miiningregulations with respect to the requisite showiiig of expenditure under an application for mineral patent that embraces several
claims held in common, and does not pass to entry prior to July 1, 1898, is not
applicable, if the record fails to show that such application was prevented from
being passed to entry, prior to said date, by protest or adverse claim.

Secretary itchcockto he Commissionerof the General Land Ofte,
(W. V. 1.)

M1arch12, 1900.

(A. B. P.)

July 8, 1S9'<,The B. P. 0. E. Gold Mining Company filed application

for patent embracing the Britta, Omaha No. 1, and Omaha No. 2 lode
mining claims and the Dude mill site claim, survey No. 11803 A. and
B., Pueblo, Colorado. Publication and posting of notice of the application appear to have been regularly made. The first publicatioll was
on July 17 1897.

June 29, 1898, a protest against the allowance of entry oil the application for patent as to the mill site claim was filed by one Benjamin F.

Read.
November 21, 1898, the applicant company filed awaiver of its claim

as to the mill site, accompanied by the statement that, " owing to pendeiicy of protest, entry was not made prior to July 1, 1898,"and was
allowed to make mineral entry No. 1806, embracing the three lode
claims.

February 16, 1899,your office considered the case and held the entry
for cancellation on the ground that the expenditure of only $850 in
labor or improvements on the three claims had been shown, and no
sufficient reason appeared why the application for patent was not
carried to entry prior to July 1, 1898.
The applicant company has appealed to the Department.
The publication and posting of notice of the application for patent
were completed in September, 1897, and no adverse claim was filed.

Not was there any protest against the application prior to the one
filed by Read June 29, 1898. The appellant company contends that
because of the filing of that protest this case is brought within the
proviso to Rule 53 of the mining regulations (28 L. D., 579, 603), which

rule and proviso are as follows:
The claimant at the time of filing the application for patent, or at anytime within
the sixty days of publication, is required to file with the register, a certificate of the
surveyor-general that not less than five hundred dollars' worth of labor has been
expended or improvements made, by the applicant or his grantors, upon each location embraced in the application, or if the application embraces several locations
held in common, that an amount equal to five hundred dollars for each location, has
been so expended upon, and for the benefit of, the entire group; that the plat filed
by the claimant is correct; that the -field
tes of the survey, as filed, furnish such'
an aecrate description of the claim as will if incorporated in a patent serve to fully
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identify the premises and that such reference is made therein to natural objects or
permanent monuments as will perpetuate and fix the locus thereof: Provided, '1hat
as to all applications for patent made and passed to entry before Jly 1, 1898,or
which are by protests or adverse claims prevented from being passed to entry before
that time, where the application embraces several locations held in common, proof
Of an expenditure of five hundred dollars upon the group will be sfficient and an
expenditure of that amount need not be shown to have been made upon, or for the
benefit of, each location embraced in the application.

Two classes of cases, embracing claims held in common, are covered

by said proviso: (1) Applications for patent made and passed to entry
prior to July 1, 18U8; and (2) applications for patent, though made
before July 1, 1898, were by protests or adverse claims prevented from

being passed to entry before that date.
It is clear that the present case does not come within either of said
classes. Not in the first, for the reason that although the application
for patent was filed prior to July 1, 1898, it was not carried to entry
before that time. Neither does it fall within the second class for the
reason that there is nothing in the record to show that the application
for patent waspreventedfromt beingpassed to entry prior to July 1,1898,
by protest or adverse claim. As before stated there was no adverse
claim, nor was there a protest until that of June 29, 1898. The appli-

cation for patent was without adverse claim or protest against it for
the entire period from the date of the completion of the publication
and posting of notice in September, 1897, until June 29, 1898. Mani-

festly, therefore, it cannot be said that the application was prevented
from being carried to entry, at any time during that period, by protest
or adverse claim, and the contention of the appellant in this respect is
wholly without merit. The protest of June 29, 1898,was only operative
on and after the date of its filing. While its effect, doubtless, was to
prevent entry after its filing, it could have no-such effect prior to that
time.
The decision of your office, holding the entry in question for cancel-

lation is clearly right, and the same is affirmed.
CONTESTANT-PREFERENCE RIGHT-TIMBER LAND.
ROWLEY V. HAYES.
A contestant who, during the progress of the trial, waives his preferred right of
entry, is no longer a party in interest; and the case is thereafter a matter
between the entryman and the government.
The fact that land is more valuable for its tinber than for agricultural purposes, is
a circumstance to be considered as bearing upon the good faith of an agricultural claimant, but does not in itself require the cancellation of his entry.

Secretary Hitchcock to tze Commissioner of the General Land Office,
(W. V. D.)
P]Jarch 17, 1900.
(J. R. W.)
Robert C. Rowley has appealed from your office decision of April 8,

1899,dismissing his contest against the homestead entry of Daniel F.
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Hayes, made July 23,1894, for the SWI of the NW-' and NWj of the
SW of Sec. 1 and BEI of the NE1 and NEI of the SEj of Sec. 2,'T.
36 N., R. 3 E., Seattle land district, Washington.

May 18, 1'!8, Rowley filed his contest affidavit alleging abandonment and failure to establish and maintain residence on the land; that
said entry was ot made for the sole purpose of actual settlement
and cultivation; that said entryman has out and removed timber for
speculation and not for purpose of cultivation or improvement.
After notice both parties appeared i person and- with counsel at the
hearing, August 12, 1898, before the local officers, who found:
The land involved is a heavily timbered tract, unproductive and unfit for cultivation; that the improvementsplaced thereon are meager, whilenominally residing
on the land, entryman has spent his time working elsewhere earning money no portion of which, not even money derived from sale of shingle-bolts, has been put into
improving his homestead. By no act has he shown good faith.

The local office recommended cancellation of the entry.

On Hayes7

appeal your office decision reversed their finding, and contestant appealed to the Department.
Contestant testified and produced several witnesses whotestify clainant was on the land when they were there, and none of the evidence
tends to show an abandonment, and they testify that the land is chiefly
valuable for its timber and is unfit for agricultural purposes; that there
is little soil, the land is broken, gravelly and rocky, not suitable for
agricultural use, and valueless when the timber is taken off; that some
of the timber has been sold.

There is one acre of clearing and a house

fourteen by sixteen. Claimant has made a road on the land out to the
lake, worth $125,and the clearing was worth $250 to $00 per acre.
' Contestant on closing his testimony waived his preference right of
entry and filed a timber land application asking it be suspended and
made part of the record. Thereupon the local office ruled defendant
should pay costs of his evidence, direct and cross-examination, under
Rule 55. Defendant then testified. Eis cross-examination being deemed
prolix by his counsel,by advice of the latter ie refused further to answer
and the case was closed.

Defendant testified he built his house and established his residence
on the land January 1895,has since resided there, and values his improvements at $200. He is unmarried, and without other means than
his labor; has been absent, at work earning means for his living, but
never to exceed two months at any time; that he cleared one acre and
slashed another, and made a road from his house to the lake. He had
earned by work for neighbors at various times, he estimates, $500, and
sold shingle-bolts, seventy cords, from timber cut to make his clearing,
amounting to $140. He testifies one hundred and thirty acres of the
land is loamy soil fit for cultivation; that the land had been in litigation and he was notified in April, 1896, by former timber claimants, not

to cut or permit cutting timber, or in any manner to commit waste,
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that if he did so suit for damages would be brought; that fear that he
might lose his improvements and labor cused him to do no more than
he had done on the land.
Your office decision held that on contestant's

waiver of preference

right he was no longer a party in interest; that the case was therefore
a matter between the entrymai and the governinent. Your officeruling
on this point is correct. The cases of Thompson vr.Smith (22 L. D.,
248) and Dammon v. Sinclair (26 L. D., 210) clearly supercede anything
to the contrary in Emblen v. Weed (13 L. D., 722).

Your office decision further finds that the land has not been abandoned by claimant; that there is nothing tending to show the entry
was made for speculation except that the land is more valuable for its
tinlber than for agricultural purposes. The evidence clearly supports
such decision. That the land is more valuable for its timber than 'for
agricultural

purposes is only a circumstance

to be considered with

other evidence as bearing upon the good faith of the entry. Such fact
does not of itself render a homestead entry subject to cancellation.
Porter v. Throop (6 L. D., 691); Harper v. Eiene (26 L. D., 151);
Wright v. Larson (7 L. D., 555); John A. McKay (S L. D., 526). There

is no legal reason against an entryinan having a homestead covering
valuable timber lands.
The circumstances of the entryman, his lack of means, being numarried and dependent upon his labor for support and for means to make
improvements;

the time necessary to open out a home on heavily tim-

bered land, and the uncertainty of the event of litigation for a time
hanging over the land, prevent the meagreness of his improvements
being held evidence of bad faith. The sale of timber cut for purpose of
clearing and improvement is not evidence of speculative intent in making the entry, and the evidence shows the improvements made in cost
and value are more than the proceeds of the shingle-bolts sold.
Your office decision is hereby affirmed.
RAILROAD GRANT-PRIVATE CLAIM.

RILEY V. CENTRAL PACIFIC R. R. Co.
Lands lying within an odd-numberecl section, and embraced within the out-boundaries of a private claim of lesser quantity, but not required in satisfaction of
the private claim, nor included within the survey of such claim at the time of
the attachment of rights under a railroad grant, are subject to the operation of
said grant.

Secretary ffitchcock to the (ommissioner' of the General Land Office,
(W. T. D.)
M11arch
17, 1900.
(F. W. C.)

John F. Riley has appealed from your office decision of October 15,
1898, holding for cancellation his pre-emption. declaratory statement
covering the NW. 1 of Sec. 15, T. 1 S., R. 2 W., San Francisco land dis-

trict, California, for conflict with the grant made by the acts of July
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1, 1862 (12 Stat., 489), and July 2,1864 (13 Stab., 356), to aid in the

construction of the Central Pacific railroad.
From the statement contained in your office decision it appears that
this land was included in the withdrawal ordered December 23, 1864,
upon the map of general route filed by the Central Pacific Railroad
Company December 8, 1864,and -the right of the company under its
grant is held to have attached in the vicinity of the tract in question
January 21, 1870. (ees v. Central Pacific R. R. Co., 5 . D., 62.)
The right to purchase a portion of said NW. I of Sec. 15, under section 7 of the act of July 23, 1866 (14 Stat., 218), was awarded to
Naphtaly, in the case of Naphtaly v. Bregard et al. (14 L. D., 536).

One RI.W. Carpentier applied to purchase a portion of the said NW.1
of said section 15, together with other land, under the act of July 23,
1866, but his application was denied.

(Carpentier v. Mahew et al., 14

L. D., 665.)

From the statement of facts made in the. last-mentioned case it
appears that the NW. i of said section 15 was included in a survey of
what was known as the Laguna de los Palos Colorados grant, made by
United States deputy surveyor H. A. Higley in 1855,which was a grant
of three leagues within a larger outlying boundary. The survey by
Higley was accepted by the United States as correctly representing
the exterior boundaries of said grant.
In September, 1860, one La Croze made a survey of the lands claimed

under the grant, which survey was approved by the surveyor general
November 19th of the same year. This survey was excepted to by
some of the claimants under the grant, and the plat of survey was, on
December 3, 1860,on petition of the claimants, ordered into the district
court for the northern district of California for investigation and adjudication. By decree of the court dated July 29, 1874, the La Croze
survey was disapproved and rejected and a new survey ordered. In
pursuance of the decree in said case a survey was made and approved
by this Department and patent issued in accordance therewith. This
survey is known as the Boardman survey.
For some reason not disclosed by the record, Riley was permitted to
file pre-emption declaratory statement for the tract in question April 17,
1883,in which statement he alleged settlement upon the land June 12,
1882. It is under said filing that he lays claim to the land, urging that
because of the inclusion of the tract within the ligley survey at the
date of the attachment of rights under the railroad grant it was thereby
excepted from the operation of said grant.
Your office decision, following that of the Department in the case of
Brady v. Central Pacific. R. R. Co. (11 L. D., 463), which was based

upon the decision of the supreme court in the case of United States v.
McLaughlin (127 U. S., 428), because of the fact that the Mexican grant
in question was one of quantity within a larger area, held that within
the larger area or exterior boundaries of the said grant the lands were

2967-VOL29-39
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subject to the operation of the railroad grant, except as to the quantity
actually required in satisfaction of the Mexican grant.
There is no claim that the land in question was included within the
La Croze survey, made in 1860. In fact. a certified copy of the plat of
that survey on file in your office clearly shows that this tract was not
included within said survey.
Upon consideration of the matter the decision of your office is
affirmed.
SCHOOL INDETINITY SELECTIOŽN-HOMESTEAD ENTRY.
BUTLER V. STATE OF CALIFORNIA (ON REVIEW).
The State may be permitted to designate a new basis in support of an indemnity
school selection, where it is found that the basis originally assigned is invalid,
but that the selection so made was accepted, and the land sold to an actual
occupant.
An intervening homestead application does not present any obstacle to such action,
for land in the actual possession and occupancy of one holding under claim and,
.colorof title is not subject to homestead entry.

Secretary tchcock
(W. V. D.)

to the Comnmissioner of the General Land Offiee,
March 17, 1900.
(-. B. G.)

This is a motion by the State of California for a review of departmental decision of August 24, 1899 (29 L. D., 127), in the case of John

J. Butler against said State, which decision affirms your office decisions of October 19, 1897, and January 24, 1898, holding for cancella-

tion the State's indemnity school selection of the NW. i of the NE. :
and the E.

i

of the NW. i of Sec. 22, T. 10 N., R 7 W., San Francisco

land district, California, and directing the allowance of Butler's homestead application to enter the same land.
The motion has been duly entertained and due service thereof has
been made under Rule 114 of Practice.

The State's application to select this land was filed in the local office
June 22, 1892. section 16, township 2 south, range 32 west, being therein

designated as the basis for said selection. This application was certified
to your office by the local officers in accordance with the circular of
instructions

of July 23, 1885 (4 L. D., 79, 80), which directs registers

and receivers to withhold approval of applications to select indemnity
school lands in the State of California, and to refuse to receive the

legal fees, until advised by your office that the selections may be
admitted. October 22, 1892,your office,upon an examigation of said
application, directed the local officersto accept the selection,which was
done November 2, 1892,and the list returned to your officein the regular
course. March 20, 1897,more than four years after the acceptance of
said selection, the said John J. Butler filed an application to enter the
selected tract under the homestead law, which application was rejected
by the local officers because of the State's selection, and he appealed
to your office. October 19, 1897, and oD review: January 24, 1898, your
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office considering the matter found that there was not a valid basis for
the State's selection, the State having already had certified to it under
its school grant more land than it was entitled to as indemnity on
account of losses in said township 2 south, range 32 west, and upon
the State's appeal these decisions were affirmed by the Department, as
hereinbefore stated.
It is urged in the motion, among other things, that the Department
erred in failing to accord to the State the right to substitute a new
basis for the selection of the land involved, and in support of this contention it is shown that the State's application to select the tract was.
made upon the initiative of one Gilbert Palache, who was in possession,

of and had valuable improvements upon said tract at the time, he
having purchased the improvements and necessary rights of a prior
settler; that after the application of the State had been returned to the
local office,with directions from your office to allowsthe same and
accept the fees due thereon, and after such fees had in fact been paid,
the State, November 10, 1892, issued to the said Palache a certificate
of purchase, which certificate, upon compliancewith the laws providing
for the sale of such lands, entitles him. to a patent from the State of
California for the land in controversy; that since said certificate was
issued to him, he. has been in the open, notorious,. peaceable, and
adverse possession of the same, and has paid all taxes thereon due to
the State of California.
Under the circumstances, it is believed that the State should be
permitted to designate another base for said selection. The homestead
application of Butler does not present any obstacle to such action.
Land in the actual possessioi and occupancy of one holding the same
under claim and olor of title is not subject to homestead entry. Jones
v. Arthur

(28 L. D., 235).

The decision under review is modified, in so far as it directs the
cancellation of said selection, and your officewill advise the State that
it will be permitted to designate a new base in support of the selection.
MINING CLAIE-CO-OWNR-SECTION

CHARLES

H.

2324 R. S.

hIERSoN.

A co-owner, who is entitled under section 2324R. S., to succeed to the interest of a
delinquent co-owner, on-his failure after notice to contribute his proportion of
the annual expenditures, does not lose such right by the sale of his own interest
in the mining claim before the completion of proceedings begun by him under
said section.

Secretary
itchcock to the Commissioner of the General lEand Office,
(W. V. D.)
March 17, 1900.
(F. W. C.)
May 5, 1892, J. T. Holmes and Jacob May located the Ida Lee lode
mining claim, and March 5, 1895, B. M. Binford and Charles H. Emer-
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son located the Talisman lode miing claim, these two locations being
made upon adjoining ground situated in the Cripple Creek mining district, El Paso county, Colorado.
November 7, 1895, Charles H. Emerson made application for a patent
for said claims, mineral survey No. 9619, the abstract of title filed with

his application showing that the possessory title to the whole of the
Talisman claim was in him by virtue- of a conveyance from E. M. Bin-

ford, his co-locator, and showing that the said J. T. Holmes had, on
February 26, 1895, executed, to him (Emerson) a deed purporting to
convey the whole of the Ida Lee claim. March 18, 1898, the local

officers allowed Emerson to make mineral entry, No. 1655,embracing
both these claims, but, on July 18, 1898,your office denied the application-for patent on the ground that Emerson became the owner of only
a one-half interest in the Ida Lee claim by virtue of the deed from
Holmes,.and that the other one-half interest in said claim remains in
Jacob May, one of the locators. Emerson has appealed to the Department, contending that by virtue of certain proceedings had under seetion 2324 of the Revised Statutes, and by virtue of the deed from,
Holmes, the title to the whole of the said Ida Lee claim was in him
(Emerson) at the date of the application for patent.
This contention is based upon the following facts:
It appears that Holmes began the publication of a notice to May
in a weekly newspaper, in its issuie of March 2, 1895, which notice
appeared in each succeeding weekly issue of said paper for ninety days
thereafter, to the effect that he (Holmes) had expended a certain sum
of money in labor and improvements upon the Ida Lee claim during
the years 1892, 1893 and 1894,in order to hold the same under the
provisions of the laws of the United States concerning annual labor
upon mining claims, the said expenditure being the amount required to
hold said claim for the period ending December 31, 1894, and that, if
within ninety days from the publication of the notice, the said May
should fail or refuse to contribute his proportion of. sUch expenditure
as co-owner, his interest would become the property of Holmes.
Section 2324 of the Revised Statutes is, in part, as follows:
Upon the failure of any one of several co-owners to contribute his proportion of
the expenditures required hereby, the co-owners who have performed the labor or
made the improvements may, at the expiration of the year, give such delinquent
co-owner personal notice in writing or notice by publication in the newspaper published nearest the claim, for at least once
eek for, ninety days, and if at the
expiration of ninety days after such notice in writing or by publication such delinquent should fail or refuse to contribute his proportion of the expenditure required
by this section, his interest in the claim shall become the property of his co-owners
who have made the required expenditures.

It appears that May failed to contribute his portion of the expenditures required by this statute within the period of ninety days after
the notice by publication, but before the expiration of that period
Holmes -had transferred

the Ida Lee lode claim to Emerson, and the
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question arises whether his right under the proceedings begun to
acquire the interest of May nider the statute was defeated by his
transfer to Emerson. The statute limits the right to acquire the interest in the defaulting owner to the co-owners who performed the labor
and make the improvements required by law in order to hold the claim.
IHolmes was a co-owner with May during the years 1892, 1893 and 1894,

and performed the labor required. He was therefore, nder the
statute, clearly entitled to reimbursement from May for the expendi
tures made on account of this claim during the years named, or to
succeed to May's interest

on his failure to make contribution

of his

proportion of the expenditures, after notice given in the manner pre,
scribed by the statute. While lie could not transfer the rightgranted
him under the statute to acquire May~sinterest in this claim, yet the
transfer of his interest in the claim to another did not prevent his
acquirement of May's interest, for the reason that he was nevertheless

the co-owner with May during the period of May's failure to contribute
and did himself perform or make the improvements upon said claim
,during said period of default.
The case of Turner v. Sawyer, 150 U. S., 578, is not controlling of the

-case here under consideration. There the party who gave the notice
was not a co-owner with the defaulting owner during the period of his
default.
The deed from Holmes to Emerson was such that under the laws of
the State it passed an after-acquired title. It follows that by reason
thereof the title acquired by Holmes, upon the expiration of the period
within which May was permitted to contribute his proportion of the
expenditures, passed to Emerson by reason thereof.
Other defects in the title noticed in departmental letter of Noveiber 1, 1899,are explained in the subsequent showing filed on behalf of
the mineral claimant.
The decision of your officeis therefore accordingly reversed, and the
mineral entry will be passed to patent, unless other and sufficient
reasons appear for withholding issue of the same.
.

RAILROAD GRANT-PRE-EMPTION

CLAIM.

CENTRAL PACIFIC R. R. Co.
Pre-emptive rights, nder a filing for a tract of unoffered land, are not terminated
by a proclamation of offering and sale, where the land is subsequently withheld from' such offering. A filing occupying such status is a subsisting record
claim that will except the land covered thereby from the operation of a railroad
grant on defnite location.

Secretary Hitchcoc7o to the
(W..V. D.)
*lMarch

oqnmissioner of the General Land O.ce,
17, 1900.
(F. W. C.)

The Central Pacific Railroad Company has appealed from your office
decision of December 2, 1898, refusing to issue to said company a
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4 of Sec. 7, T. 10 N., R. 7 E., M.
D. MVI.,
Sacramento land district, California, under the grant made by

patent covering the N-W. 4 of the SE.

the aets of July 1, 1862 (12 Stat., 489), and July 2, 1864 (13 Stat., 356),

in which it was held that said tract was excepted from the grant for
said company because at the date of the filing of the map showing the
line of definite location opposite the tract in question, to wit, May 26,
1864,said tract was included in the subsisting pre-emption filing made
by J. T. Hlinton on September 16, 1856, alleging settlement

June 10,

1853.

Relative to said tract your office reports. that it was included in the
proclamation, No. 614, dated June 30, 1858,and was proclaimed to be

offered for sale on February 14, 1859,but was, with other lands in said
township, withheld from sale and offering under said proclamation upon
" information received from the surveyor-general stating that they were
covered in whole or in part by private land claims." Because of being
so withheld from said offering, your office decision holds that the pre-

emptive right under the filing by Hinton was not defeated by his failure to make proof and payment for the land prior to the day erroneously appointed for the public offering thereof, referring as authority
therefor to departmental decision in the case of Central Pacific Railroad Company v. Taylor, 11 L. D., 445.

In its appeal the company does not question the statement relative to
the erroneous inclusion of said- tract within the proclamation referred
to, and the subsequent withholding of the tract from sale under said
proclamation. It nevertheless urges that said filing was an expired
filing at the date of the definite location, and did not, for that reason,
serve to except the tract in question from the operation of its grant.
Under the law of September 4, 1841 (5 Stat., 453-7), no limitation
was placed upon pre-emption filings made for lands that had not been
offered, in the matter of the time when proof should be made thereunder, otherwise than as contained in the 14th section of said act, by which

it was provided:
That this act shall not delay the sale of any of the public lands of the'United
States beyond the tne which has been, or may be, appointed by the proclamation of
the president, nor shall the provisions of this act be available to ay person or persons who shall fail to make the proof and payment, and file the affidavit before the
day appointed for the commencement of the sales as aforesaid.

Had this tract been regularly offered in accordance with the proclamation of the President, by the preenptor's failure to make proof and
payment before the day appointed for the commencelent of the sale,
all rights under the preemption filing theretofore made would have been
lost.

But as this tract was withheld from the offering and sale under

the proclamation No. 614 before referred to, your officeproperly ruled
that the preemptor's rights were not terminated by the offering under
said proclamation, and as a consequence the filing by Hinton was a
subsisting record claim at the time of the filing of the map of definite
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location, and therefore served to except the tract from the operation
of the grant under which appellant claims. Your office decision is
accordingly affirmed.
COAL LAND ENTRY-ASSIGN1'IENT-DECLARATORY

STATEMENT.

REED v. NELSON.
The right of a coal land claimant to make entry is not affected by his sale of an |/
option to purchase an assignment of such right, where the option expires with
no advantage taken thereof.
The right to purchase coal lands is not initiated by filing a declaratory statement/.
therefor, but by the actual discovery of coal on he land, and the performanc
of some act of improvement sufficient to give notice to the world of an intent t6
purchase said land under the coal land laws.

Secretary Hitchcock to the Commnissioner of the General Land Office,
(W. A. E.)
(W. V. D.)
March 19, 1900.

October 28, 1896, Cyrenius Sellers filed coal declaratory statement
No. 817, Ute series, for the S. Wof the NE. and the N. of the SE. i
of Sec. 7, T. 15 S., R. 86 W., Gunnison, Colorado, land district.
May 3, 1897, James W. Reed filed coal declaratory statement No. 856,

Ute series, for the SW. of the SE. I of said section, township and
range, alleging possession that day.
May 22, 1897, C. 0. Nelson filed coal declaratory

statement No. 857,

Ute series, for the SE. of the NE. , the NE. I of the SE. 1, and the
W. j of the SE. I of the same section, alleging possession May 13, 1897.
October 21, 1897. Larry Power filed coal declaratory statement No.
891, Ute series, for the same land included in Nelson's declaratory

statement.
November 15, 1897, Nelson applied to purchase the land covered by
.his declaratory statement and tendered $3200 in payment therefor.
This tender was refused on account of the other filiigs of record, and*
the adverse claimants were cited to appear at the local office on December 28, 1897,to show cause why their declaratory statements should
not be canceled and Nelson be allowed to make entry.
On the day appointed Reed and Nelson appeared, in person and by
their attorneys, but Sellers and Power made default. By stipulation
of the attorneys, the hearing was continued to January 24, 1898,on
which day testimony was submitted on behalf of Reed and Nelson,
Sellers and Power continuing in default.
April 30, 1898, the local officers rendered their decision recommend-

ing that the coal declaratory statements of Sellers and Power be canceled, that lleed's declaratory statement be held intact, that Nelson's
declaratory statement be. canceled as to the land in conflict between
him and Reed, viz: the SW. of the SE. i of said section 7, and that
Nelson be permitted to purchase the remainder of the land applied for
by him.
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From this action Nelson appealed, and by your office letter of October 20, 1898, the decision of the local officers was affirmed, so far as it

held that the declaratory statements of Sellers and Powers should be
canceled, but reversed in so far as it held that Reed's declaratory statement should be held intact.
Reed's appeal brings the matter before the Department.
There is no question as to the character of the land in controversy.
Both parties assert that it is more valuable for coal than for any other
purpose, and the evidence bears out this assertion.
It appears from the testimony submitted on behalf of Reed that he
has been for some time in the employ of the Citizen's Coal and Coke
Company; that on May 3, 1897,he was in Gunnison on business for

said company; that he there met a friend who told him that the land
here in controversy was vacant; that he immediately went over to the
local office and filed his declaratory statement therefor; that previous
to this time he had been over the land, but had never investigated it
or done any work thereon with a view to purchasing it; that oil May
12, 1897, -he went on the land in company with Joseph C. Watson,

William Hogan. and Thomas Gorman, and while there on that day
made a contract with Watson to drill for coal on this land. Watson,
it appears, had long been in the employ of H. Van Mater, who was the
president of both the Citizen's Coal and Coke Company and the Alpine
Coal Company.

Reed testifies that while on the land ol May 12, he

did some digging, but did not uncover any coal. He could not remember, however, how much digging he did or what kind of an instrument
he used. Watson testi fies that a pick and a shovel were carried on the

land on that day, and that Reed did about five miDutes'digging. Both.
Hogan and Gorman, however, who appeared as witnesses for Reed,
testify that they were present at that time and that they saw no pick
and shovel, and did not see Reed do any diggifig. About nine o'clock
on May 13, 1897, Watson went on the land to begin work. Several
holes were dug during that and succeeding days, but no coal was discovered. About May 20, 18)7, Reed went on the land and selected a

place to-dig and a shaft about four and a half feet square and ten feet
deep to bed rock was dug at the point indicated by Reed. At the
bottom of this shaft a thin vein of "bony" (that is, coal mixed-with
slate or rock and unfit for use) was disclosed.

The drill was then

started in this shaft and on July 1, 1897,the drill had reached a depth
of 218 feet, at which depth it is alleged, ,a vein of coal six feet, four

inches thick was struck. Since then nothing further has been done
on the laud by Reed or any one acting for him. The value of this
drilling was alleged to be about $170, but up to the date of the hearing no portion of the sum had been paid by Reed. The men who operated the drill were paid in the cheeks of the Citizen's Coal and Coke
Company. Watson testifies that when he went on the land ol May 13,
1897, he saw Nelson at work, but that Nelson was working on the claim

of Valentine Zeilinger, directly west of the tract in controversy.
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The testimony submitted on behalf of Nelson shows that he learned
in February, 1897,that this land was vacant; that about six o'clock on
the morning of May 13, 1897,he went on the land in company with
A. P. Sprankle; that they hunted for the west line of this forty and
found a stake at the southwest corner from which they sighted north;
that Nelson got his tools and went to work about 7:30 or 8 o'clock, at

a point about one hundred feet east of the west line as he and Sprankle
had located the line from the stake that morning; that he soon found
a coal crop; that he was at work when Watson came on the land; that
-Watson walked over to where Nelson was at work, and told him that

he was on Zeilinger's land; that Nelson insisted that he was not on
Zeiliger's land, but on the forty here in controversy; that Watson
told him that Reed had filed on that land; that Nelson offered to quit,

if Watson would show him any break in the ground or notice of any
kind that the land was occupied, but that Watson did not lo so.
Watson then went off and put a man by the name of Albert Zweifel
to work on another part of this tract. Nelson went over to where.
Zweifel was working and notified him to stop, as he (Nelson) claimed

the land. Zeifel refused to do so, and Nelson then got two witnesses
and again notified Zweifel to stop work, but Zweifel declined. Nelson
thereupon went back to work, and worked the balance of the day.
The next morning, May 14, the first thing he did was to post a notice
of his claim on the land. He then resumed work at the place where
he had been working the clay before, but had scarcely started when
several men, among whom was Valentine

Zeilinger, ordered him off

-very roughly, and one of them threatened him with a gun. Nelson
told them that he was not on Zeilinger's land and was not claiming
that land. He called their attention to his notice, and Zeilinger went
over and tore it down, apparently without stopping to read it. As
they would not listen to his explanations, Nelson left, considering his
life in danger if he stayed. It appears that the Citizen's Coal and
Coke Company had a contract to purchase the Zeilinger land, if coal
was developed on it in sufficient quantities; that Watson had charge
of it as the representative of the company; and that he was standing
a short distance away when Zeilinger and his party drove Nelson off.
After having been driven off, Nelson went to Gunnison, and stayed a
day or two, and on the 18th of May he took two men with him and went

back to work. Nelson and one of the other men worked all day at the
same place where Nelson had worked before, and the third man was put
to work about three hundred yards from there in a northeasterly direction. (n the 19th Nelson went to work near where he had located the
third man-the day before. An open cut was run a short distance and
then a shaft sunk, disclosing a four foot vein of coal. It appears that
this discovery was on the forty acres north of the tract here in dispute,
but well within the one hundred and sixty acres claimed by Nelson.
May 22, 1897, Nelson wen t to Gunnison and filed his declaratory

state-

ment. His improvements at the date of the hearing on the entire one
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hundred and sixty acres claimed by him were valued at about $300,
and consisted of several cuts and shafts and a cabin.
It appears in regard to the west line of the forty acres in question
that the Citizen's Coal and Coke Company was buying coal lands in
section seven, and that it employed a surveyor by the name of 0. H.
Aikine to run the section lines; that A. P. Sprankle (who went on this
land with Nelson oil May 13,1897, to help him locate the lines,) assisted

Aikine in running the section lines; that a stake was put up at what
was supposed to be the southwest corner of the land here i question;
that through some mistake this stake was located about two hundred
feet too far west; that sighting north from this stake the work done
by Nelson on May 13, 1897, was about one hundred

feet east of the

west line of the tract in dispute; that the survey was afterwards corrected; and that according to the last and correct survey, the work
done by Nelson on May 13, was about one hundred feet west of the

west line of this tract, that is, on the Zeilinger land.
It is alleged by the protestant that Nelson did not apply to purchase
this land for his own use and benefit, but for the use and benefit of
another. No testimony was submitted in support of this allegation
except that brought out on the cross-examination of Nelson himself.
From this it appears that in June, 1897,Nelson gave to one 0. S. Stores
" an option to purchase an assignment," as provided for by paragraph
37 of the circular of July 31, 882 (1 L. D., 687), in relation to the sale

of coal lands; that Stores paid for this option $150 in cash and the
cost of some of the work on the land; that the option ran until December 1, 1897; that Stores failed to take advantage of it and it was forfeited. The assignment of a right to purchase coal lands is recognized
by the Department when properly executed, and the fact that Nelson
sold to Stores an option to purchase such an assignment does not affect
his good faith.
The following extracts from the Revised Statutes of the United
States are applicable to the present case:
SEC.2348. [In part.] Any person or association of persons severally qualified, as
above provided, who have opened and improved, or shall hereafter open and improve,
any coal mine or mines upon the public lands, and shall be in actual possession of
the same, shall be entitled to a preference-right of entry, under the preceding section, of the mines so opened and improved.
SaC. 2349. [In part.] All claims under the preceding section must be presented to
the register of the proper land-district within sixty days after the date of actual.
possession and the commencement of improvements on the land, by the filing of a
declaratory statement therefor.
SEC.2351. [In part.] In ease of conflicting claims upoI1 coal-lands where the
improvemeuts shall be commenced, after the third day of March, eighteen hundred
and seventy-three, priority of possession and improvement, followed by proper
filing and continued good faith, shall determine the preference-right to purchase.

From
c
these extracts it clearly appears that the right to purchase coal
lands is initiated by the actual discovery of coal on the land and the
performance of some act of improvement sufficient to give notice to the
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-world of an intent to purchase such lands as coal lands. The right to [
purchase such lands can not be initiated by the filing of a declaratory i
statement therefor.

In case of conflicting claims to coal lands the prefer-

ence right is determined, not by the date of the filing of the declaratory
statements (unless, indeed, the prior possessor has filed his declaratory
statement out of time), but by priority of possession and improvement.
It appears from Reed's own statements that he filed his declaratory I
statement for the land in dispute within ten minutes after he learned
that it was vacant and before he had performed any act of improvement thereon. No right was initiated by the filing of this declaratory
statement, and whatever right he has dates from the time he actually
developed coal on the land.

It is clear that Reed did not develop coal .on this land on May 12,
1897. He himself says that he did not uncover any coal on that day
and two of his witnesses say that they were on the land with him at
that time and that they did not see any tools nor did they see Reed do
any digging. No coal whatever was discovered on this land by Reed
or any one acting for him prior to May 20, 1897,and the thin streak
disclosed on that day was unfit for use. Reed's first actual discovery
of merchantable coal was on July 1, 1897, when the drill struck a good
sized vein.

At the time that Watson went on the land on May 13, 1897,Nelson
was already at work, but it is alleged that Nelson was working west of
this land on the Zeilinger tract. The corrected survey shows that this
allegation is true, but it appears that Nelson took all reasonable precautions to get on this laud; that he took with him on the morning of
May 13, a man who had assisted in running the south line of the seetion; that they found a stake which had been placed at what was supposed to be the southwest corner of the tract in dispute; that they
sighted north from this stake; that Nelson then began work at a point
about one hundred feet east of the west line as thus located; that the
survey of the south line of the section, on which Nelson relied, was
erroneous; that through no fault of his the work he did on May 13,
1897,was actually on the Zeilinger tract, west of the land in dispute;
that be has never claimed the Zeilinger land; but that he has, from the
very first, claimed the land here i controversy. It is unnecessary,
however, in view of the other facts disclosed by the record, and of the
rulings of the Department, to consider whether, under the circumstances, the discovery made by Nelson on May 13, 1897, was construct-

ively upon the land in dispute and inures to his benefit. On May 19,
1897, Nelson uncovered a four-foot vein of coal on the forty acres north

of the tract here in dispute, that is, on a portion of the one hundred
and sixty acres for which he filed his declaratory statement. This
was prior to any discovery made by Reed. Nelson has, from the very
first claimed the entire one hundred and sixty acres he is now seeking
to purchase and the notice put up by him on the morning of May 14,
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1897,described the land as it was afterwards described in his declaratory statement.
In the case of Hamilton v. Anderson (19 L. D., 168), it was held that

it is not necessary that there should
be an actual development of coal on each forty-acre subdivision of the one hundred
and sixty acres for which entry is allowed under the mining laws.

See also McWilliams et al. v. Green River Coal Association, 23 L. D.,
127.

It thus appears that apart from any consideration of the discovery
and development made by Nelson on May 13, 1897, on what he supposed

to be the tract here in controversy but which proved to be on the Zeilinger tract, Ne]son's right was initiated by the development on May19, 1897, of a four-foot vein of coal on a portion of the one hundred and

sixty acres claimed by him; that this development ad improvement
was promptly followed by the filing of his declaratory statement, which
included the tract in dispute; that Reed gained no right by the filing
of his declaratory statement on May 3, 1897, before he had discovered
or developed coal on this land; and that at the time he initiated his

claim by the actual' development of coal on the land Nelson's right had
already attached to the tract in dispute.
Your office decision is accordingly affirmed.
INDIAN LANDS-RAILROAD RIGHT OF WAY
MINNESOTA AND MANITOBA R. R. CO.
The cession to the United States of the Red Lake Indian lands made in pursuance of
the act of January 11, 1889,was for the sole purpose of disposing of said lands for
the benefit of the Indians, and said lands are therefore not public lands, subject
to the general right of way act of March 3, 1875.
The act of March , 1899, granting a right of way for a railway, telegraph, and telephone line, through "any Indian reservation" or through "any lands reserved
for an Indian agency or for other purposes in connection with the Indian service," does not in terins cover lands occupying the status of those ceded under the
act of January 14,1889,or necessarily indicate au intention to include such lands
within the scope of its operation, and the Department is therefore not justified
in taking any action with respect to said lands under said act of 1899.

Assistant

Attorney-General Van Devanter

to the Secretary. of the

Marchi 19, 1900.

Anterior
P)

(W. C.

In' response to your request for an opinion as to which of two acts
(March 3, 1875, IS Stat., 482, and March 2, 1899, 30 Stat.,

990), applies

to the right of way asked for by the Minnesota and Manitoba Railroad
Company, thefollowing is respectfully submittedThis company filed with the Commissioner of Indian Affairs an
application
under the provisions of the act of Congress approved March 2, 1899,for authority to
survey and locate a line of railroad across the ceded lands of the Red Lal e Indian reservation, beginning oil Rainy river at or near the mouth of Bandette river, and going
in a northwesterly direction to or near Buffalo Point, on the international boundary.
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The Commissioner of Indian Affairs submitted the matter to this
Department recommending that the authority be granted and in his
report said:
As the Department is aware, the lands through and across which the company
seeks to acquire a right of way are embraced in the agreements with the Chippewa
Indians negotiated under the provisions of the act of Congress of January 14, 1889
(25 Stat., 642). A diminished reservation was retained for the use and occupancy of
the Red Lake Indians and the remainder of the lands were ceded to the United
States for disposition iunderthe provisions of the act. The title to the land involved
is therefore in the government; but this Department has retained jurisdiction of the
lands within the ceded portion of the reservation for the purpose of carrying out the
provisions of the said act of January 14, 1889,namely, for the disposal of the said
lands either as "pine lands" or as "agricultural lands." So far, therefore, as this
office can see, the Department still retains such jurisdiction of the lands as to make
it incumbent on the company to secure right of way over and across the same under
the provisions of the said act of March 2, 1899,rather than under the provisions of
the act of March 3, 1875.

The matter was referred to the Commissionerof the General Land
Office for report, who saidThe Commissioner of Indian Affairs reports that these lands have not been opened
to settlement hut are still held in a state of reservation for the purpose of carrying
out the provisions of the act of Jauary 14, 1889 (25 Stat., 642). This office has frequently held that the general right of way act does not apply to lands in this condition. The company ean not therefore proceed under the act of 1875in obtaining
the right of way across these lauds....
Holding that the act of 1875does not apply to this case, I have to report that no
action is required thereon hy this office.

The act of 1875, commonly spoken of as ";the general right of way

act," grants a right of way "through the public lands of the United
States."
These lands were ceded to. the United States by the Chippewa
Indians as a result of negotiations authorized by the act of January 14,
1889 (25 Stat., 642), for the purposes and upon the terms specified in
said act. That act provided that pon the cession by the Indians
being obtained and approved the ceded lands should be examined and
classified as "pine lands" and "agricultural lands." that the "pine
lands" should be appraised and sold at public auction to the highest
bidder for cash; that the "agricultural lands"' should be disposed of
to actual settlers under the provisions of the homestead law with the
added requirement of a payment of one dollar and twenty-five cents
per acre, and that the money accruing from the disposal of said lands,
after deducting the expenses incurred in connection with the-cession
and disposal, should be, deposited in the Treasury of the United States
to the credit of the Indians to be paid to them as therein provided.
The United States by this cession took over the title of the Indians
in and to the lands ceded for the sole purpose of disposing of them
for the benefit of the Indians in the manner designated. They are not
subject to the operation of the general land laws and are not public
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lands of the United States. I concur with the Commissioner of the
General Land Officethat the act of 1875 does not apply to these lands.
The act of 1899 grants a right of way for a railway, telegraph and
telephone line
through any Indian reservation in any State or Territory, or through any lands held
by an Indian tribe or nation in Indian Territory, or through any lands reserved for
an Indian agency or for other purposes in connection with the Indian service, or
through any lands which have been allotted to any individual Indian.

These lands are no longer within any Indian reservation and are not
part of the lands retained as a reservation for the Red Lake band of
Chippewa Indians which are definitely described by boundaries in the
article of cession. They are not in Indian Territory and they have not
been allotted to individual Indians. They are not "reserved for an'
Indian agency or for other purposes in connection with the Indian servie.": The other purposes here contemplated are such as are similar to
that of an Indian agency-that

is, such as are connected with the

practical administration of Indian affairs and for the accomplishment
of which the lands over which a right of way is sought are set apart.
These lands are not thus reserved, but are directed to be sold with an
express limitation as to the manner of their disposal and the application of the proceeds, and this limitation is of such a character as to
exclude their disposal for right of way purposes. It is true, as said by
the Commissioner of Indian Affairs, that this Department still rtains
jurisdiction of the lands for the purpose of carrying out the provisions
of the act of January 14,18897but for that purpose only. The author;
ity to make any other disposition than that provided for by said act
does not rest in this Department. If there is any such authority, in
the absence of a further agreement between the United States and the
Indians, it is in Congress. The language used in the act of 1899 does
not, in terms, cover lands situated as these are, or necessarily indicate
that it was the intention to subject them to its provisions and to that
extent modify the act of 1889. In the absence of a reasonably clear
indication of an intent to extend the act of 1899 to these lands, this
Department is not justified in assuming the power to approve a right
of way over them or to grant this applicant authority to srvey and
locate a line of railroad across them, or to deal with them otherwise
than as contemplated by the act of 1889.
For the reasons given herein I am of opinion that neither of the acts
referred to applies to the right of way sought to be obtained.
Approved, March 19,1900,
E. A. HITCHCOCK,

Secretary.
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SCHOOL LANDS--ACT OF JULlY 16, 194.

LAW V. STATE OF UTAH.
[he grant of school lands to te State of Utah became operative on the admission
of the State into the Union; and where at such date a portion of a school section
is embraced within a subsisting timber-culture entry, made prior to the date of
the granting act, the State takes title to such land subject only to the entryman's right to perfect title uder his entry, and if said entry is subsequently
canceled the title of the State becomes complete as of the date of admission, to
the exclusion of any preference right on the part of a eontestaft who secures
such cancellation.

-Secretary Hitchcock to the Comimissioner of the General Land Office,
(W.V.D.)
Afarch,19, 1900.
(Et (.)
The State of Utah appeals from the decision of your office of Septem-)

her 17, 1898,which directed the allowance of the application of Albert
A. Law to make homestead

entry for the SW.

of Sec. 32,:T.10 N.,

R. 1 E., Salt Lake land district, Utah.
It appears from the record that on March 14, 1888, Samuel K. Me-

Murdie made timber-culture entry of said land, and that on June 18,
1897, Albert A. Law contested said entry on the ground of noncompliance with law.
The contest resulted in the cancellation of McMurdie's entry on May

17, 1898. Law being notified of such cancellation, and of a preferenceright of entry, supposed to accrue to him by reason of his successful
contest, applied to make homestead entry of the tract on July 5, 1898.
His application was rejected by-the local office for the reason that the
land was a portion of a school section which had inured to the State of
Utah under its grant. Law appealed to your office,which' reversed
the action of the local officeand returned his application to make home-:
stead entry for allowance in case no other objection existed. The State
has appealed to this Department.
In substance, the grounds of the appeal are that the grant of lands
for the support of public schools, contained in the act admitting Utah
as a State, was a grant in praesenti and related back and became operatihe from and after the date of the approval of the. admission act on
July 16, 1894; that Law's contest against the timber-culture entry of
McMurdie was improperly brought, in that it was instituted subsequent
to the grant, after whicl the laud in question was not subject to entry,
the title thereto having then passed absolutely to the State under the
terms of the admission act.
The grant to the State of Utah for the support of Icommonschools is
found in the sixth section of the act of July 16, 1894 (28 Stat., 107, 109),

and provides, among other things, that upon the admission of the State
into the Union sections numbered two, sixteen, thirty-two, and thirtysix in every township of the State are granted to the State for the support of common schools, and that where such sections or any parts
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thereof have been sold or otherwise disposed of "'by or under authority
of any act of Congress," other lands equivalent thereto, in legal subdivisions of not less than one quarter section and as contiguous as may
be to the section in lieu of which the same are taken, are granted to
the State as indemnity lands.
The grant made to the State of Utah became operative January 4,
1896,on the admission of the State into the Union by the proclamation
of the President (29 Stat., 876),as provided in the admission act (Utah
v. Alen et al., 27 L. D., 53).

Law's contest was initiated after the admission of the State into the
Union and resulted in a cancellation of the timber-culture entry of
McMurdie made long prior to the time when Utah became a State.
Whatever right McMurdie secured by reason of his timber-culture
entry was subject to his compliance with law. His entry was canceled
for his failure to comply with the law, but whether this failure occurred
before or after the admission of the State into the Union, is not stated
and is of no moment. At the time of the State's admission the fee was
in the United States and passed to the State subject only to the right
of M1curdie to perfect title under his entry, and when that entry was
canceled the title of the State became complete as of the date of
admission.

.The tenth section of the act admitting Utah into the Union, sprra,
provides, among other things, that the land granted to the State for
educational purposes, "shall not be subject to pre-eniption, homestead
entry, or any other entry under the land laws of the United States,
whether surveyed or unsurveyed, but shall be surveyed for school purposes only." This section clearly prohibits the initiation of a claim,of
any character to the specific school lands granted to the State after its
admission into the Uion. It follows that the homestead entry of Law
can not be allowed, because the application to make it was made after
the admission of the State into the Union; and because, further, the
contest whereby he claims to have obtained his preference right of entry
was also begun after that date. But if his contest had been com-nenicedprior to the admission of the State, he would be in no better
position.

The grant to Utah, contains no words of exception which

would-protect or save a preference right

f entry such as is given by

the second section of the act of May 14, 1880 (21 Stat., 140), to success-

ful contestants, and this right, not being a vested one, would therefore
have been avoided and extinguished by the grant to the State. August
W. Hendrickson (13 L. D., 169, 171); Yosemite Valley case (15 Wall.,
77); Norton v. Evans et al. (82 Fed. Rep., 804).

The decision of your officeis reversed, and the application of Albert
Law, to make homestead entry for the tract, will stand rejected.
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ARTHUR F. HOGSETT.

Motion for review of -departmental decision of December 14, 1899, 29
L. D., 355, denied by Secretary Hitchcock, March 20, 1900.
HOMESTEAD CONTEST-ACT OF JUNE 16, 189S.

WALKER V. SMITH.
The act of June 16, 1898, in requiring that under all contests in which the charge is
abandonment, it must be proved at the hearing that the settler's alleged absence
from the land -was not due to his employmelnt in the military or naval service,
does not prescribe what shall be.the measure of proof thus required, nor of what
it shall consist; and the proof in such case will be held sufficient when it shows
with reasonable certainty that the alleged absence was not due to such employment and service.

,Secretary Hitchcock to the Commissioner f the General Land Office,
(W. V. D.)
March 24, 1900.
(A. S. T.)
On August 20, 1892, Robert-Smith made homestead entry No. 10,202,
for lots 3, 4, 9 and 10, Sec. 18, T. 6 N., 1t 8 W., Oregon City, Oregon,

land district.
On October 18, 1898,John H. Walker filed his affidavit of contest
against said entry in which it is alleged thatthe said entryman has wholly abandoned said entry; that he has not resided on said
claim for more than three years, nor has has he made any improvements thereon nor
cultivated the same at any time since making entry, and that his absence from the
land is not due to his employment in the military or naval service of the United
States in time of war.

On November 30, 1898, said Walker filed his affidavit, alleging that
he had made diligent inquiry to ascertain the whereabouts of said
Smith but had been unable to locate him, and that he believed that he
was a non-resident of the State of Oregon, and that personal service
could not be had upon him.

Notice of contest was issued on October 20, 1898,citing the parties
to appear for trial at the local land office on December 12, 1898. On

December 15, 1898,a new notice of contest was issued citing the parties
to appear at the same place on February 7, 1899. Said notice was published according to law, posted in the local land office and on the land,
and a copy sent by registered mail addressed to the defendant at Olney,
Oregon, his post-office of record, all as required by law. The notice
mailed to the defendant was returned unclaimed.
The contestant appeared with his witnesses on the day fixed for the
hearing, and submitted testimony. The defendant failed to appear.
'The evidence shows that the defendant abandoned the land more
than five years ago and has never returned to it, and that his whereabouts are unknown to the witnesses.
2967-VOL

29-

40

626

DECISIONS RELATING TO THE PUBLIC LANDS.

The register and receiver found that the defendant had failed to comply with the homestead law as to residence on, and improvement and
cultivation of the land, and they recommended that the entry be canceled, and on March 8,-1899, sent by registered

mail a copy of their

decision addressed to the defendant at Olney, Oregon, but it was
returned unclaimed. On April 24, 1899,they transmitted the record to
your office ad reported that no appeal from their said decision had
been filed.
On November 15, 899, your office rendered a decision remanding the

case to the local officefor further hearing upon the allegation that the
absence of the defendant from the land is not due to his employment
in the military or naval service of the United States, and from your
said decision the contestant has appealed to this Department.
The act of June , 1898 (30 Stat., 473), provides that thereafter
no contest shall be initiated on the ground of abandonment, nor allegation of abandonment sustained against any such settler, unless it
shall be alleged in the preliminary affidavit or affidavits of contest and
proved at the hearing, that the settler's alleged absence from the land
was not due to his employment as a soldier, sailor or marine in the

service of the United States in the war with Spain or any other war in
which the United States might be engaged. The affidavit in the case
at bar contains the prescribed allegation, and therefore gave jrisdiction to the local officersto issue notice and bear the contest. Congress
has not prescribed what shall be the measure of proof required, nor of
what it shall consist, but the proof will be held to be sufficient when it
shows with reasonable certainty that such absence was not due to such
employment and service.

In the case at bar it is shown by the proof offered at the hearing,
that after making the entry the defendant had the land surveyed and
- finding that it did not embrace the land he supposed it would he said
that he did not want the entry. The proof further shows that he
remained in the vicinity and worked for the witness McFarland for a
year or two afterward but did not go upon or improve the claim. He
then left, and has not been on the land for more than five years. It is
thus shown that he did not abandon;it on account of such employment
or service.

It being shown by the proof that his abandonment of the entry was
because he did not want the land, it is fair to presume that his continued absence from the land is due to the same cause, and therefore not
to employment in the army or navy of the United States.
Your said decision is therefore reversed, and said entry will be
canceled.
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MIN1NG CLANIM-CITIZIENSHIP-SECTION
SATURDAY

2319 R. S.

LODE CLAIMX.

To entitle an applicant, who has dcl]ared his intention to become a citizen of the
United States, to a mineral patent under section 2319R. S., it most appear that
such intention is a boneide existing one at the time of purchase.

Secretary -litchcock to the Conmissioner of te
(W. V. D.)

Ueneral

March 28, 1900.

Land Office,
(W. A. E)

May 20, 1898, Rawlinson T. Bayliss, through his duly authorized
attorney in fact, made mineral entry No. 3601, for the Saturday

lode

mining claim in the Helena, Montana, land district.
With the entry papers was filed an affldavit signed by two disinterested persons, to the effect that the claimant had filed his declaration
of intention to become a citizen, but that he was not at that time (February 23, 1898) in the United States.
When the matter came before your officefor examination it was held
that this affidavit could not be accepted in lieu of the evidence required
by section 2321 of the Revised Statutes, U. S. The local officers were

accordingly directed to call upon the claimant to furnish the affidavit
specified in paragraph

70 of the mining regulations.

December 31, 1898,the register and receiver forwarded to your office
an affidavit executed. by the claimant in London, England, and attested
by the deputy consul general of the United States at that place, from
which it appears that the claimant was born in London in 1855, and
that on May 17, 1887,he filed in the district court of the third judicial
district of Montana, his declaration of intention to become a citizen of
the United States. It was not stated in that affidavit where his place
of residence was and by letter of January 11, 1899, your office called
upon him to furnish this additional information.
March 25, 1899, the register and receiver transmitted

to your office a

supplementary affidavit executed by the claimant on March 10, 1899,
before the consul general of the United States at London, England, in
which it is stated that claimant's present place of residence was inadvertently omitted from the former affidavit:
That he is now residing temporarily at the Alexandra Hotel, Hyde Park Cornerj
in the county of London, and has at present no other residence in he United Kingdom
of Great Britain or elsewhere.

April 10, 1899,your office held that if the claimant's declaration of
intention to become a citizen of the United States was not bona fide, or

if he had since abandoned such intention, he is not qualified to make a
mineral entry; that twelve years have elapsed since he filed his declaration of intention to becomea citizen; that he has returned to the country
of his birth, where he is now residing, without any claim of residence
elsewhere; and that it appears from these facts that he either had no
bona fide intention of becoming a citizen of the United States or has

now abandoned it.
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The local officers were accordingly directed to notify him that he
would be allowed sixty days. from notice in which to show cause why

his entry should not be canceled or to appeal from said decision, failing which his entry would be canceled without further notice.
From this action the claimant has appealed to the Department.
Section 2319of the Revised Statutes of theUnited States provides that
all vabiable mineral-deposits in lands belonging to the United States, both surveyed
and unsnrveyed, are hereby declared to be free and open to exploration and purchase,
and the lands in which they are found to occupation and purchase, by citizens of
the United States and those who have declared their intention to become such.

A declaration of intention to become a citizen of the United States
must be made under oath before a court of record (Sec. 2165 II. S. U. S.),

and in the absence of clear proof to the contrary is presumed to be
made in good faith.

This intention may be abandoned, however, before

admission to full citizenship, and in sch a case the privilege of exploration and purchase of mineral lands of the United States conferred by
section 2319 upon those who have declared their intention to become

citizens is lost. In other words, the intention to become a citizen of
the United States must be a bona fide existing one at the time of purchase in order to entitle the applicant to a patent.
The question is presented in this case as to whether the claimant
here has abandoned his intention to become a citizen of the United
States, but the evidence on that point is meager and unsatisfactory.
You are accordingly directed to call upon him to state under oath
whether at the time of his entry, May 20, 1898,he had given up his domicile and permanent residence in this country, and whether it was then
still his intention to become a citizen of the United States. In case he
fails to furnish this information within a reasonable time, after due
notice, it will be presumed that he has abandoned such intention and
his entry will be canceled; but if the required information is given, you
will consider it in connection with the other facts disclosed by the record and dispose of the ease accordingly.
modified.

Your office decision is so

INDIAN LANDS-PUYALLTUP ALLOTMENTS-ACT OF, AUGUST 9, 158.
OPINION.
In determining the ownership of Puyallup allotted lands the rule of descent, as to
the rights of wite men who have married Indian women, is unaffected by the
provisions of the act of August 9, 1888, as said act does not extend to allotments
but is limited in its application to tribal property.
The opinion of January

25, 1895, 20 L. D., 157, modified,

in so far as it excepts

white men from the inheritance of allotment property, or makes said act applicable thereto.

Assistant Attorney- General Van Devanterto the Secretaryof the Interior,
lfarch 28, 1900.
(. J. G-.)
On December 21, 1894, the Commissioner of Indian Affairs trans-

mitted to the Department with his report thereon, a letter from the
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chairmanof the Puyallup Indian commission, who asked for instructions on certain matters relating to the duties of said commission.
This letter, as well as the report, was referred to the then Assistant
Attorney-General for an opinion upon the questions therein presented
among which was the following: " What rules are to he applied to the
descent of Idian lands where the original alottees or some of theml
have died'?"
In -response to the above reference, an opinion was rendered by the
Assistant Attorney-General January 25, 1895 (20 L. D., 157), which

held as to the status of white men who are married to Indians, as
follows:
lowever, since the act of August 9. 1888(25 Stat., 392), a white man, not a member of the tribe, marrying a Puyallup woman, can acquire no right by virtue of said
marriage, in any allotment, or any tribal property, to which said woman may be
entitled, and hence such a man would be excluded from the operation of the rule
above stated. I am of the opinion that a white man who had prior to the act of
1888,sejra, married a Puyallup woman, and who had not been regularly incorporated
as a member of said tribe, could not be regarded as a member of the family under
the treaty, because not au Indian, and hence would not come within the purview of
any rule of descent prescribed by the President to secure possession of said home
to the family, and I recommend that the rule as above stated shall be modified so
as to exclude said men from its operation.
In other words, the manner of determining who are the heirs of a deceased holder
in fee simple or for the life of another," under the laws of the State of Washington, should be pursued in ascertaining who are the beits of deceased allottees, with
th.e\exceptios, that -whitemen not members of the tribe, married to Puyallup Indians
since Angust 9j 1888,and white men not incorporated in the tribe, who prior to that
date married Puyallup women, be not considered.
Nevertheless, to save any question concerning the title thereto, I am of the opinion
that the consent of such men to the sale of the allotments in which their deceased
wives may have been interested is advisable.

The Secretary of the Interior having approved this opinion the same
was transmitted to the Puyallup commissioners for their information
and guidance in ascertaining who are the heirs of deceased Puyallup
allottees.
January

18, 1900, the Commissioner of Indian Affairs addressed a

communication
to you, which has been referred to me for opinion, and
which, after referring to the Assistant Attorney-Genieral's opinion of
January 25, 1895, contains the following statement:
Under date of December 29, 1899,Commissioner Suowden addressed a letterto this
office stating that Charles Case, a white man, and Katie Adams, a Puyallup Indian
woman, were married on April 6, 1895; that Katie Case is now deceased and.in view
of the opinion of th e Assistant Attorney-General relative to white men married to
Indian women, above referred to, and the instructions heretofore given by this office
in respect to the ascertainnent of the allottees and true owners of Puyallup allotments and the heirs of deceased allottees, he desired to be informed whether the
said white man, Charles Case, is one of the legal heirs of Katie Case, who has a
one-third interest in Puyallup patents Nos. 10 and 12t.

The Commissioner of Indian Affairs, after then referring to the following language of the said opinion of January 25, 1895: "However
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since the act of August 9, 1888 (25 Stat., 392), a white man, not a

member of the tribe, marrying a Puyallup woman, can acquire no right
by virtue of said marriage, in any allotment, or anlytribal property to
which said woman may be entitled; and hence such a man would be

excluded from the operation of the rule," ivites attention to the fact
that the word "allotment" does not occur in section 1 of the said act
of August 9, 1888, and submits that the slid section "relates solely to
tribal property, to the tribal privilege, or to the tribal interest which
an Indian woman may have therein, and not to an allotment of land."

He therefore requests a reconsideration of the opinion of January 25,
1895, " in order that it may be modified. in accordance with the provisions of the said act of August 9, 1888, which relates, in the opinion

of this office,to tribal property, and not individual allotments."
The Puyallup reservation was set apart under the treaty of December 26, 1854 (10 Stat., 1132), which contains the following provision:
ART. 6. The President may .
at his discretion, cause the whole or any portion of the lands hereby reserved, or of such other land as may be selected in lieu
thereof, to be surveyed into lots, and assign the same to snch individuals or families
as are willing to avail themselves of .the privilege, and will locate ol the same as a
permanent home, on the same terms and sbject to the saie reglations as are provided in the sixth article of the treaty with the Omahas, so far as the same may be
applicable.

Article 6 of the treaty with the Omahas'(10 Stat., 1044) is in part as
follows:
and he (the President) may prescribe such rules and regulations s will ensure to
the family in case of the death of the head thereof, the possession and enjoyment of
such permanent home and improvements thereon.

In pursuance of the foregoing, allotments were made to to the Puyallup Indians February 1, 1884,and were approved by the Department
October 21, 1884. Patents were issued January 30, 1886,by the terms
of which the lands described therein were given and granted to the
allottee, "and to his heirs." No specific declaration, however, as to.
the descent of these allotted lands, in case of the death of the allottee,
appears to have been made by the President or the Secretary of the
Interior under his direction prior to November 14, 1893,when instructions to a commission appointed under the act of March 3, 1893 (27

Stat., 612, 633), to sell portions of said lands were approved by the
Department. Under the general allotment act of February 8, 1887
(24 Stat., 388) it is provided that the law of descent in force in the
State or Territory where - such lands are located shall apply thereto
after the same have been patented.

On February 6, 1892, the Secre-

tary of the Interior, in transmitting to the President the report of the
former Puyallup commission,stated that the heirs of Puyallup allottees
should be ascertained according to the laws of the State of Washington, with the addition of a provision similar to that contained in section
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28, 1891 (26 Stat.; 794), respect-

ing illegitimate children. The act of March 3, 1893,Stpra, made it the
duty of the commission appointed thereunder to " ascertain who are
the true owners of the allotted lands;" and the instructions to said commission, approved November 14, 1893, and hereinbefore referred to,
directed that in case of deceased allottees their heirs were to be determined according to the law of descent of the State of Washington.
In the opinion of the Assistant Attorney General of January 25, 1895,
it was held that these instructions, approved by the Secretary of the
Interior, were " in effect a rule of descent prescribed by the President,
is absolute and authoritative, and in complete accord with the policy
of the government concerning the descent of allotted Indian lands,
established long before the patenting of these lands." The Commissioner of Indian Affairs states that the Puyallup lands have been patented; the fee is therefore in the allottee subject only to certain'restrictions as to alienation and leasiag. As the heirs of a Puyallup allottee
are thus to be ascertained according to the law of the State of Washington, it follows that in case of the death of a Puyallap woman married to a white man, her heirs are to be determined in the same manner,
unless there is some inhibition in the act of August 9, 1888.
It will be observed that the foregoing legislation and regulations
refer solely to allotment property. There appears to have been no legislation respecting the right to tribal property of a white man, through
marriage to an Indian woman, as distinct from an allotment, prior to
the said act of August 9, 1888,section 1 of which providesThat no white man, not otherwise a member of any tribe of Indians, who may hereafter marry an Indian woman, member of any Indian tribe in the United States, or
any of it:, territories, except the Five CivilizedTribes in the Indian Territory, shall
by such marriage hereafter acquire any rights to any tribal property, privilege, or
interest whatever to which any member of such tribe is entitled.

This section, enacted to meet this condition among others, has reference solely to tribal property.

Section 2 also refers to tribal property

and to no other kind of property. That section reads as follows:
That every Indian woman, member of any snch tribe of Indians, who may hereafter be married to any citizen of the United States, is hereby declared to become
by such marriage a citizen of the United States, with all the rights, privileges, and.
immunities of any sch citizen, being a married woman: Preoided,That nothing in
this act contained shall impair or in any way affect the right or title of such married
woman to any tribal property or any interest therein.

By the first section a white an, not otherwise a member of any
tribe of Indians, who marries an Indian woman subsequently to the
passage of said act does not by such marriage acquire any right to
any tribal property, privilege, or interest whatever to which any member of such tribe is entitled." This legislation, in my opinion, does not
include an allotment which is not tribal property.
I therefore concur in the conclusion of the Commissioner of Indian
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Affairs and am of opinion that, in so far as the opinion of January 25,
1895, excepts white men from an inheritance in allotment property, or
makes the act of August 9, 1888, applicable thereto, it should not be
followed.
Approved, March 28, 1900.
E. A. H nElilCocic,

Secretary.

CIRCULAR RELATING TO DEPOSITS BY RAILROADCOMPANIES FOl TIHE
SURVEY OF PUBLIC

LANDS,

D7EPARTMENT OF THE INTERIOR,
GENERAL LAND OFFICE

Washington, D. , April 8, 1899.
of United
To United States Surveyors-Generaland Registersand Receivers
States District Land Offices.
GENTLEMEN: Your attention is invited to the act of Congress
approved February 27,11899(30 Stat., 892),entitled "An Act to authorize the Commissioner of the General Land Office to cause public lands
to be surveyed in certain cases." The act reads as follows:
Be it enacted by the Senate and House of Betpresentatives of the Uited States of America
ie Congressassembled, That when any railroad company clairning a grant of land

under any act of Congress, desiring to secure the survey of any unsnrveyed lands
within the limits of its grant, shall file at application therefor in writing with the
surveyor-general of the State in which the lands sought to be surveyed are situated,
and deposit in a proper United States depository to the credit of the United States
a sum sufficient to pay for such survey and for the examination thereof pursuant to
law and the rules and regulations of the Department of the Interior under the direction of the Commissioner of the General Land Office,it shall thereupou he the duty
of the Commissioner of the General Land Office, or the Director of the Geological
Survey, as the case may he, to cuse said lands to be surveyed.
For any deposits made by any railroad company hereunder, certificates shall be
issued, which may be used by such railroad company, its successors or assigns, to
the same extent as cash is now allowed in payment of entries of public lands under
existing-law and regulations for any public lands of the United States in the States
where the surveys were made, or for any survey or officefees de the United States
from such railroad company on account of surveys of lands within its grant. The
Secretary of the Interior shall provide such rules and regulations as may be necessary for carrying out the foregoing provisions.

The provisions of law heretofore governing the survey (under the
deposit system) of utsnrveyed lands within the limits of a railroad land
grant are contained in the act of August 20, 1894 (28 Stats., 423),
amending sections 2401, 2402,and 2403of the Revised Statutes of the
United States.
The rules and regulations as heretofore prescribed by this Depart-.
ment as necessary for carrying out the provisions of said act of August
20, 1894, are contained in the circular of this office dated August 7,

1895 (21 L D., 77), and you are advised that said rules and regulations
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are applicable to the act of February 27, 1899, quoted above, and now;
in effect.

The surveyors-general, however, in furnishing the applicants with
an estimate as to the cost of the surveys desired, including the cost of
both the field and office work (as heretofore required by paragraph 12,
page 3, of said instructions), will hereafter include in their estimate the
cost of the examination of such surveys as may be applied for by said
railroad companies.
The triplicate of the set of certificates issued- in the name of a railroad company for amounts deposited on account of such surveys will not
only be receivable from such railroad company, its successors or assigns,

by the receivers of public moneys for the several United States district land offices, in accordance with paragraph

20, page 4, of said cir-

cular of istructions dated August 7, 1895,but said certificates may
also be surrendered to the Commissionerof the General Land Officeby
such railroad company, its successors or assigns, in payment for any

survey or officefees due the United States front such railroad company
on account of surveys of lands within its grant.
Very respectfful]y,
BINGER HEIRMANN,

Comrnissioner.

Approved:
E. A.

ITCHCOcK,

Secretary.

RAILROABD LANDS-SECTION

5, ACT OF MIARCH 3, 1887.

MILLER v. TA-co-mA LA-ND COMPANY.

A settlement claim to railroad land acquired after the passage of the act of March
3,1887, and subsequent to the sale of the land by the railroad company, will
not defeat the right of the purchaser to perfect title under section of said act.
It is not .ecessary, on the part of a purchaser from a railroad company, to invoke
the protective provisions of said section, until such time as it has been authoritatively determined that the title of the railroad company has failed.
One knowing that land is claimed by a railroad company under its grant, and having onstructive notice of the sale thereof, as shown by a recorded deed, can not
thereafter initiate any right to such land which will defeat the right of the purchaser from the company to perfect title under said section.

Secretary
(W. V. D.)

itchco7c to the Commissionerof te
March 28 1900.

General Land Office,
-

(G. B. G.}

George L. Miller has appealed from your office decision of September 20,1898, rejecting his application to make homestead entry for lots
2, 3, 4 and 5, and the SE. I of the NW. 4- of Sec. 17, T. 19N.,R 2 E.,
Olympia land district, Washington, and holding that the Tacoma Land
Company is entitled to make payment to the United States and
receive a patent for said land under the provisions of section 5 of the
act of March 3,1887 (24 Stat., 556, 557-558). Said section is as follows:
That where any said company shall have sold to citizens of the United States, or
to persons who have declared their intention to become sucheitizens, as a part of its
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grant, lands not conveyed to or for the use of such company, said lands being the
numbered sections prescribed in the grant, and being coterminous with the constructed parts of said road, and where the lands so sold are for any reason excepted
froumthe operation of the grant to said company, it shall be lawful for the bona fide
purchaser thereof from said company to make payment to the United States for said
lands at the ordinary government price for like ands, and thereupon patents shall
issue therefor to the said bona fide purchaser, his heirs or assigns: Proided, That
all lands shall be excepted from the provisions of this section which at the date of
such sales were in the bona fide occupation of adverse claimants under the preemption or homestead laws of the United States, and whose claims and occupation
have not since been volantarily abandoned, as to which excepted lands the said
pre-emption and homestead claimants shall be permitted to perfect their proofs and
entries and receive patents therefor: Provided farther, That this section shall not
apply to lands settled upon subsequent to the first day of December, eighteen hundred and eighty-two, by persons claiming to enter the same under the settlement
laws of the United States, as to which lands the parties claiming the same as aforesaid shall be entitled to prove up and enter as in other like cases.

The land in controversy is within the primary limits of the grant to
the Northern Pacific Railroad Company by the joint resolution of
May 31, 1870 (16 Stat., 378), is a numbered section prescribed in the

grant, is cotermiaous with the line of constructed road from Portland,
Oregon, to Tacoma, Washington,

as definitely located May 14, 1874,

has not been conveyed to or for the use of said company, it having
been excepted from the operation of the grant by reason of the donation claim of one Allen Saunders

therefor, filed April 30, 1855, which

was a claim of record at the date of the grant, and was sold by the
railroad company, December 30, 1874, to the Tacoma Land Company,

a corporation under the laws of the State of Pennsylvania, and therefore a citizen of the United States.

At the date of the sale to the Tacoma Land Company said land was
not in the bona fi.de occupation

of an adverse claimant, whose claim

and occupation have not since been voluntarily abandoned and, if said
land company was a bonafide purchaser of the land from the railroad
company, it has the right to make proof and payment to the United
States for said lands at the ordinary government price for like lands
and receive a patent therefor from the United States, unless, under the
facts of this case, that right is defeated by the second proviso of said
section. See departmental decision of February 11, 1898,in the case of
the Northern Pacific Railioad Company v. George L. Miller (unreported);
Tacoma Land Company v. Northern Pacific Railroad Company et al.
(26 L. D., 503); Bardon v. Northern Pacific Railroad Company (145
U. S., 535).

Miller's application to enter said land was filed December 14, 1893,
and he does not claim to have made settlement prior to that date. The
settlement contemplated by the second proviso is a settlement subsequent to December 1, 1882,and prior to March 3, 1887,the date of the
act. A settlement claim acquired after the passage of the act of March
3, 1887,and subsequent to the sale of the land by the railroad company,
will not defeat the right of the purchaser to perfect its title. Holton
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cI. v. Rutledge (20 L. D., 227). The application of the Tacoma Laud
Company was not filed until August 8,1895, and it appears that at
that time Miller had built a house upon the land and was living in it,
and it is contended,in effect,that said company was in ladhes in presenting its claims, and ought not now be heard to dispute Miller's settlement claim. This contention is without force. The railroad compally listed this land August 27, 1884,the decision of the Department
holding that said land was excepted from the grant was not made until
February 11, 1898,and the company's listing thereof was not canceled
by your officelntil September 20,1898. The sale by the railroad col-

et

pany to the land company,

ecember 30, 1874, is evidenced by a deed

of general warranty of that date, dy recorded March 10, 1875,and
until it had been authoritatively determined that the title of the railroad company had failed, the Tacoma Land Company had the right to
rely upon that title. It was not compelled to question its own title,
and when.it volunteered to do so by filing its application to purchase
the land from the United States, the railroad company resisted the
application, on the ground that the railroad company's title ad not
failed. There was no lack of diligence. On the contrary, the land
company applied to purchase the land before it had been declared that
its title through the railroad company had failed, and therefore before
it was necessary to make such application to protect its rights under
section 5 of the act of March 3, 1887. Moreover, Miller knowing that

the land in controversy was of an odd-numbered section in the primary
limits of the grant to the railroad company, and having at least coastructive notice of the sale to the land company, as shown by the
recorded deed, could not thereafter initiate any right which would
defeat the land compan's right to purchase under the fifth section of
the act. Tacoma Land Company v. Northern Pacific Railroad Company,

sepra.
There is nothing in the record to rebut the primafacie showing made
by the deed that the Tacoma Land Company is a bonafide purchaser of
the land involved. The decision appealed from is therefore affrmed.
MIING CLAIM-PROOF OF EXPENDITURE.

Rux LODE

CLAIM.

The fact that the requisite expenditure on a mining claim is not shown to have
been made prior to the expiration of the period of publication of a notice of
application for patent is not material, where a new notice of the application
is subsequently published under which the proof of expenditure is regularly
furnished.

Scretary Hitchcoeo7to the Commissioner of the Generat Land 0ce,
(W. V. D.)

i3farch 28, 1900.

(C. J. W.)

December 27, 1898, the Colorado Development Company made mineral entry No. 1865, for the Rex lode mining claim, Pueblo, Colorado,
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afterhaving three times published notice of the application for the
statutory period, the last of said publications commencing February
27,1897. Said successive publications appear to have been made upon
the same application, filed April 4, 1896, and for the purpose of allow-

ing the applicant to comply with the requirement of section 2325 Revised Statutes, as to the filing of the certificate of the United States
surveyor-general, that five hundred dollars' worth of labor had been
expended, or iiproveme'nts made upon the claim, by said company or
its grantors. The proof appears to have been complete at the expiration of each of the publications made, except that as to the first and
second, the required surveyor-general's certificate had not been filed.
This certificate, dated February 11, 1897, was not filed in the local office
until February 12, 1897.
May 5, 1S99, your office addressed a communication to the United

States surveyor-general of Colorado,containing the followingstatement:
As the required amount of iiprovemelnts had not been made on the claim at the
date of survey, the certificate of the surveyor-general, dated February 11 1897, was
furnished stating that the improvements consisted of a shaft 5 x 7 ft., 10 ft. eep,
valued at $75,and shaft 4 x 8 ft., 94 ft. deep, valued at $1,000,but it was ot shown
that at least .500 worth of improveients were placed on the claim prior to the
expiration of the firstperiodof publication; viz., June13, 1896. This lust be shown,
You will therefore require the claimant to furnish a certificate by the deputy mineral
were completed, and
surveyor stating when the statutory amount of iproveients
you will report in the matter.

The claimant was allowed sixty days within which to furnish the'
required evidence or to appeal, in default of which it was stated the
entry Would be canceled without further notice.

The claimant has appealed from your office decision, alleging error
in requiring it to furnish evidence that the stated expenditur in
labor or improvements on the claim had been made prior to the expiration of a period of publication under which it claims nothing, and error

in not holding that the surveyor-general's certificate showing such
expenditure to have been made prior to the expiration of the period of
publication of notice, next preceding its en try, the only one upon which
it relies, was sufficient.

The first two publications of notice by the applicaut for patent, to
which your office refers, are without significance in the case and need

not have been-referred to at all, since the applicant did not complete its
proof under ther. A third notice of the application -for patent was
duly published for. sixty ays, commencing February 27, 1897, and
under that notice, the required proof as to the expenditure in labor or
improvements on the claim, was regularly
respects sufficient.

furnished,

wtd is in all

Your office decision is accordingly reversed, and, if the proofs are
found otherwise regular, the entry will be passed to patent in its order.
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PRICE OF COAL LAND.

CLINTON S. CONANT.
The price of coal land is determined by the distauce of the laud from a comnpleted
railroad, irrespective of its distance from the nearest shipping point on such
road.

Secretary
itchcoch to the Comminissionerof the General Land Office,
(W. V. D.)
Mlarch 29, 1900.
(A. B. P.)

January 26, 1899, Clinton S. Conant applied to enter lots 2 and 3 of
section 33, T. 149 N., R. 74 W., Devil's Lake, North Dakota, containing
29.70acres, as coal lands, and made tender of $10 per acre as the purchase price therefor.
The local officers rejected the application on the ground that the
lands applied for are situated within fifteen miles of a completed rail-

road, and cannot therefore be entered at less than $20 per aere.
Upon appeal by Conant, your office, by decision of June 6, 1899,

affirmed the action below, and thereupon Conant appealed to the
Department.
It is not questioned that the lands applied for are in fact situated
within fifteen miles of the Minneapolis, St. Paul and Sault Ste. Marie

Railroad, but it is contended that inasmuch as said lands are more
than fifteen miles from the nearest shipping point on said railroad, they
are therefore subject to sale and entry at $10 per acre.
The statute regulating the disposal of coal lands (sections 2347 to
2352,inclusive, Revised Statutes), provides, amongst other things, that
they shall be subject to entry by the persons entitledupon payment to the receiver of not less than ten dollars per acre for such lands,
where the same shall be situated more than fifteen miles from any completed railroad, and not less than twenty dollars per acre for such lands as shall be within
fifteen miles of such road.

In the case of FranL Foster et al. (2 L. D., 730, 733), the Department

considered the provision of the statute just quoted and held the same
to mean that coal lands "must be paid for at the rate of $20 per acre
where it lies within 5 miles of a completed railroad, not an accessible
completed railroad." The same principle applies to the present case.
The lands are within fifteen miles of a completed railroad, and the law,
in plain and unequivocal terms, requires that they shall be paid for at
the price of $20 per acre. To give the. statute the construction contended for- would necessitate the importation of words into the same
in order to change its meaning; and this, there is no authority to do.
Newhall

v. Sanger

(92 U. S., 761, 765).

The decision of your office is accordingly affirmed..
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FOR SURVEY-ISLAND-FVIPRI-IDRAWAL.
MAC

E.

COURT.

The Departnent may properly decline to entertain an application for the survey of
an island, where, in the opinion of the Secretary of War, the island should be
retained by the government, with a view to its future occupation for military
purposes.

Secretary Hlitchcock to the Commission er of te
(W. V. D.)
March 31, 1900.

General Land Office,
(C. W. P.)

Mac E. Court has appealed from your office decision of September

21, 1899,denying his application for the survey of two islands in section 17, township 36 north, range 2 west, Olympia. land district,
Washington.
On May 6, 1899, iac E. Court, of Orcas, San Juan county, Wash-

ington, filed in the surveyor-general's office at Olympia, Washington,
an application for the survey of two islands shown upon a diagram
accompanying the application to be in West Sound in section 17, township 36 north, range 2 west, Willamette meridian, Washington.
The joint affidavit on page 2 of the application shows that the islands
contain an aggregate area of 20.35acres of land; that.the width of the
channel on either side between the islands and the main shores is about
one hundred feet, and the depth thereof at ordinary stages of the
water about six feet; that the islands are about ten to fifteen feet
above high water mark, not subject to overflow, and the land fit for
agricultural purposes; and that improvements have been made upon
the islands by the applicant as follows: "Five acres slashed and a
small shanty built," and that the value thereof is about $25.
Notice of the applicant's intention to apply for the survey appears to
have been served upon the owners of the adjoining lands upon the
shores opposite the islands, and no protests appear to have been filed
against the application.
On June 14,1899, your office addressed a communication to the Secre-

tary of the Interior, calling attention to said application and stating
that the islands in question being situated in the waters north of Puget
Sound, within the limits awarded to the United States by the decision
of the Emperor of Germany, of October 21, 1872, might be needed as

reservations for public purposes, and requesting before taking action
on said application that the War, Treasury, and Navy Departments be
called upon for reports as to whether theislands

were likely to be

needed in the future for military, light-house, or other public purposes
under the jurisdiction of said Departments.
In the letter of the Secretary of War, dated July 5, 1899,in answer
to the request of this Department to inform it whether these islands
were likely to be needed in the future for military purposes, it is stated

as follows:
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I beg to inform you that the board of engineers, to whom the matter was referred,
reports as follows,.
"The probable future development of the Paget Sound country will, it is believed,
draw attention to needs that cannot now be definitely foreseen. It is easily conceivable that at some future time the United States -may desire possession of the
islands descrlbed within. They lie near the comparatively narrow entrance to a
deep water harbor, and are well located, to serve as the sites of defensive works.
Under these circumstances, it is the opinion of the board of engineers that the United
States should retain possession of these islands."
The chief of engineers, U. S. Army, concurs in the views expressed by the board
of engineers, and is of opinion that the islands should be retained by the United
States for possible futue defenses for the protection of the waters of West Sound.
In these views the Department concurs.

The Secretary of the Navy and the Secretary of the Treasury, in
their letters, state that they do not desire that these islands be set
aside for naval or light-house purposes.
It appears from the above statement that the islands applied to be
surveyed, i, the opinion of the Secretary of War, "should be retained
by the government for possible future defenses for the protection of
the waters of West Sound."
It is objected by the appellant that this Department has no authority
to direct the. withdrawal of said islands for the object and purpose
above stated.
It is held by the supreme court in Wolsey v. Chapman, 101 U. S.,

755, 769, that the acts of the heads of departments within the scope of
their powers are in law the acts of the President.
In the State of California,

exparte, 20 L. D., 327, it was held (syllabus)

* that:
The Secretary of the Interior may properly direct the withdrawal of land from
disposal, in order to preserve sequoias or other large trees growing thereon.

Your office decision denying Mr. Court's application is therefore
affirmed.
IIEPAYMENT-PRICE

OF LAND WITHIN RAILROAD LIMITS.
RBoIONA LOPEZ.

The even-numbered sections within the primary limits of the grant for the Southern
Pacific branch line, and the forfeited grant for the Atlantic and Pacific, are
properly rated at double minimum, although within such conflicting limits the
prior grant to the Atlantic and Pacific operated to defeat the grant 'to the
Southern Pacific.

Secretary Hitchcock to the Conmnissioner of the General
(W. V. D.)
Mlarch 31, 1900.

and Office,
(rF.W. C.)

Under date of November 8th last there was filed in this Department
an application, on behalf of Romona Lopez, for the repayment of

$150,

charged her on account of the commutation of her homestead entry
covering the N. 4 of the NE. 1 and the NE. 4 of the NW. 4 of See. 22,
T.

3 N.

BR.16 W., S. B.

., Los Angeles land district, California, the

same being in excess of one dollar and twenty-five cents per acre.
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The land in question is within the common granted limits of the
grant made by the act of July 27, 1866 (14 Stat., 292), to aid in the construction of the Atlantic and Pacific railroad, and that made by the act
of March 3, 1871 (16 Stat., 573), to aid in the construction of the South
ern Pacific railroad branch line..

The portion of the first-named road within the overlap referred to
was never constructed, and the grant made by the act of July 27, 1866,
was, by the act of July 6, 1886 (24 Stat., 123), forfeited for non-construc-

tion. The Southern Pacific railroad was duly constructed through
and beyond te conflict here in question.
Within the conflict a claim was -made to the odd-numbered sections
on account of the Southern Pacific grant, but the title to such oddnumbered sections as had been included in the prior grant to aid in
the construction of the Atlantic and Pacific railroad was quieted in the
United States by the decision of the supreme court in the case of the
United States . Southern Pacific R. ZR.Co. (168 U. S., 1).
iRomona Lopez inade homestead entry for the tract here in. question
March 20, 1896, and commuted the same to cash June 27, 1899, when

she was required to pay for the same at the rate of two dollars and
fifty cents per acre, being double the minimum price, because of the
fact that the lands are part of an alternate reserved section within the
limits of the grant madeby the act of March 3, 1871,sunra,to aid in
the construction of the Southern Pacific railroad branch line.
The act of March 3, 1871,making the grant to aid in the construction
of the Southern Pacific railroad, contains no provisidn whatever relative to the price of the alternate sections, but section 2357of the Revised
Statutes provides:
That the price to be paid for alternate reserved lauds, along the line of railroads
within the limits granted by any act of Congress, shall be two dollars and fifty cents
per acre.

Being within the common-limitsof the two grants the tract in question was subject to the increase in price on account of either grant, but
was relieved from the effect of the grant made by the act of 1866,to
aid in the construction of the Atlantic and Pacific railroad, by the
forfeiture of said grant and the provisions of the 4th section of the act
of March 2, 1889 (25 Stat.,

854).

It is nevertheless a fact that the tract in question is part of an
even-numbered section and within the limits of the grant made by the
act of March 3,1871, to aid in the construction of the Southern Pacific
railroad, branch line, which was duly constructed long before the acts
of July 6, 1886, and March 2, 1889, so that the land entered by Romona

Lopez has received by that construction the same benefit and advantage which it would have received had the adjoining odd-numbered
sections passed to that company under said grant instead of the right
to indemnity provided for in the granting act.
The question as to whether the Southern Pacific Railroad Company
might acquire title to any or all of the odd-numbered sections within
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the conflict between its grant and that for the Atlantic and Pacific.
Railroad Company can not alter the price of the even sections. As
early as 1884a similar question was raised in regard to the grant to the
Northern Pacific Railroad Company, the lands in question being those
released from the reservation made for the benefit of the Crow Indians.
Said reservation was held to be sufficient to except from the operation
of the grant to the Northern Pacific Railroad Company the odd-numbered sections, and it Was urged that because of this fact the even
sections within the limits of the grant to the Northern Pacific Railroad
Company and also within said reservation were not subject to the
increase in price. In considering this matter, however, it was said
(Clark v. Northern Pacific R. R. Co., 31L. D., 158):
The even sections along said line are fixed by law at $2.50 per acre, being alternate
reserved sections along the line of a land grant road, and your ruling to the effect
that; where the odd sections by reason of being in a state of reservation at date of
definite location are excepted out of the grant, such exception operates to destroy
the alternation of the even sections and thus preserves the single minimum price of
$1.25 per acre is error. The grant is of quantity to be taken in place where the
lands are in condition to pass by the grant at definite location, with indemnity for
the alternate odd sections exceptionally taken out of the grant by sale, reservation,
pre-emption claim, or otherwise. It may be that a single quarter section is thus
excepted; it may be a whole quarter section; it may be several sections; and it may
be a large tract; but the principle is precisely the same. It is in each particular
case an alternate odd section that, but for the exceptional condition as expressed in
.the grant, would pass.

The application under consideration is made under the provisions of
the act of June 16, 1880 (21 Stat., 287), the second section of which

provides:
In all cases where parties have paid double minimum price for land which has
afterwards been found not to be within the limits of a railroad grant, the excess of
one dollar and tweuty'five cents per acre shall in like manner be repaid to the
purchaser thereof, or to his heirs or assigns.

The limits of the grant made by the act of March 3, 1871, to aid in
the construction of the Southern Pacific railroad branch line, were
clearly defined and as established include the lands in question. Said
grant has never~been forfeited, and the application for repayment is
accordingly denied.
TIMBER CULTURE CONTEST-COMMUTATION OF ENTRY.
CAPRA v. TETREAULT.

A contest against a timber culture entry, for non-compliance with law, will be dismissed, where it appears that the default is cured prior to the contest, and that
the entryman if he continues to comply withthelawwill be entitled to commute
his entry under the act of March 3, 1891.

Secretary HUitchcock7
to. the omnissioner of the
March 31, 1900.
(W. V. D.)

eneral Land Office,
(G. J. H.)

Antonio Capra has appealed from your office decision of August 197
1899, reversing the action of the local officers and dismissing his con2967-VOL

29-

41

642

DECISIONS RELATING TO THE PUBLIC LANDS.

test, filed December 20, 1897, against the timber culture entry of
Archille Tetreault, made June 28, 1890,
for the NW. '.of the SW. i of
Sec. 25, T. 7 ., R. 3 E., B. HI. M., Rapid City land district, South
Dakota.
The record in this case shows that during the period of almost seven
years immediately following the making of the entry the entryman did
nothing on the land in question except to dig up and remove the stone
from a part of the tract, during the first and second years, in order
that the land might be plowed; that about the last of May, 1897,he
broke from two and a half to three acres of the land and planted it to
corn; that on August 2nd of the same year he planted the plowed
ground to ash tree seeds; that claimant gives as reasons for his failure
to sooner comply with the law that the ground was of such a character,
being rolling and with "gumbo" soil, that trees or seeds would not be
likely to grow during dry seasons, and that owing to the dry weather
during the first seven years, and the failure of his neighbors to get
trees to grow on better ground, he did not think it best to plant until
the wet season of the spring of 1897; and that the testimony shows
that during the years 1893 and 1895 there were severe drouths, but
'during the other years preceding 1897 fair crops were raised in that
vicinity.
The tract in question covering only forty acres, the etryman was
not, under the timber culture law, required to cultivate and plant a
larger area than two and one-half acres. This he had done prior to
the initiation of the contest, and such cultivation and planting were
known to the contestant at the time the contest was brought. That
the entryman was in default for a long period of time is clear, but it is
equally clear that he had in good faith cured such default prior to the
contest. It has been frequently held by this Department that under
such circumstances a contest must be dismissed. It was attempted to
be shown that the cultivation and planting done by the entryman in
1897 were induced by his knowledge of the impending contest. This
attempt, however, was not successful. The entryinan states that hedoes not remember ever hearing anything about any contest against
the claim and that he cultivated and planted the land in good faith
and with the intention of complying with the timber culture law. The
contestant himself states that he does not know whether the entryman
knew of the impending contest or not; that contestant had inquired
about the tract at the local office during the winter before, but had
concluded to drop the matter at that time; and that he does not know
whether the entryman ever heard of this or not. None of the other
witnesses show that the entryman knew anything about any impending
contest at the time he performed the work upon his claim in 1897.
- In the fourth assignment of error in the appeal it is alleged thatSaid decision of the Honorable Commissioner is against law, in that it presumes
that a timber culture entryman, by doing some little work even ten or twelve years
after a total abandonment and default, cures all such defalt, and can defeat a contest brought in good faith by some one desirous of taking and using the land.
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The lifetime of a timber culture entry is thirteen- years, and the law
requires that the entryman shall, within that time, "1plant,protect, and
keep in a healthy, growing condition for eight years," upon the land
included in his entry, the acreage of trees necessary to a compliance
with the law. By the fifth proviso of section one of; the act of March
3, 1891 (26 Stat., 1095),the right is extended to persons having certain
qualifications to commute their entries, in certain cases, at the rate of
one dollar and twenty-five cents per acre. For this purpose it is necessary that the person shall have in good faith complied with the provisions of the timber culture law'for four years immediately preceding his
offer of. proof.. In the case of Joseph Kelly (29 L. D., 214) it was held

(syllabus)thatTheright to cohmnte a timber culture entry under the act of March 3,1891, can
be exercised at any time within the life of the entry by one who can show that he
has complied with the timber culture law forthe four years preceding the application
to commute.
* Almost seven of the thirteen years constituting the lifetime of the
entry having elapsed before the entryman in the present case began
cultivating the land, it is clear that he can not now, within the life of
the entry, perform the necessary cultivation and planting for the
required period of eight years. It would seem, however, six years of
the entry yet remaining when he began compliance with the law, that
he still has the right, after showing a compliancefor four years immediately preceding his offer of .proof, to commute his entry by the payment of one dollar and twenty-five cents per acre. This being so, it
would not be just to deprive him of this right on a contest brought
after he had in good faith cured his lacbes, and especially as his acts
of cultivation and planting were well known to the contestant prior to
and at the time of the initiation of the contest.
Your office decision is correct, and it is hereby affirmed.

SOLDIER'S ADDITIONAL HOMESTEAD-ASSIGNMENT OF RIGHT.
EDWARD O'KEEFE.
There is no statutory requirement that the tracts located under a soldier's additional
homestead right shall be contiguous, or form one compact body of land.
A soldier's additional homestead right may, in the matter of the acreage the soldier
is entitled to thereunder, be divided on the basis of legal sab-divisions, and, as
so divided, assigned to different purchasers, each of whom will take by such
assignment the right of location to the extent of his purchase.

Secretary Hitchcock to the Commissioner of the General Land Office,
(W. V. D.)
April 4, 1900.
- (W. M. W.)

June 3, 1897,Edward O'Keefe, as the assignee of Thomas 0. George
entry for lot 4, See. 18, T. 35 N., B. 22 E.,
Wausau, Wisconsin, in satisfaction of a certificate of right issued by

made soldier's additional
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your office,May 29, 1896,in the name of George and recertified in the
name of M. J. Wine.

May 19, 1898,your office submitted the matter to the Department,
and requested instructions, and, October 20, 1898, te Department
rendered a decision thereon. (See 27 L. D., 565.)
April 5, 1899, your office held for cancellation O'Keefe's entry of the

lot in question, pursuant to said departmental decision.
O'Keefe filed a relinquishment of said entry dated May 31, 1899,and
the local officers canceled his entry, June 7, 1899,upon the records of
their office. At the time he filed his relinquishment of his entry under
the George certificate, O'Keefe filed an application to enter said lot 4,
Sec. 18, under section 2306 of the Revised Statutes, as the assignee of

John 0. Sutton, who made homestead entry of the NW. J of the NE.
of Sec. 33, T. 9 ., R. 30 W., Dardanelle, Arkansas, December 9, 1873,
which was canceled upon relinquishment

March 13, 1896.

The local officers transmitted O'Keefe's application to enter the tract
in question, as Sutton's assignee, to your office, as required by the cir-

culars of February 18, 1890,and December 4, 1896(see General Circular
of July 11, 1899, pp. 259 and 260).

August .5, 1899, your office rejected O'Keefe's application, and' he
appealed to the Department.
The matters and facts necessary to be considered are stated in your
office decision, as follows:
Satton makes affidavit that he is the identical person who made said entry; that
he has made no other homestead entry, and that he served in Co. " E," 9th Regt.
Tenn., Cav.Vols., from September 28, 1863,to September 11, 1865. He executed the
customary affidavits and assigned his right under Sec. 2306R. S. to William E. Moses,
of Denver, Colorado, on April 24, 1899,the papers having been executed before John
H. Dixon, notary public, at Mortimer, McMinn county, Tenn. Moses assigned
Sutton's right under section 2306R. S., to the extent of 40 acres, to Edward O'Keefe
on May 3,1899, and on May 31, O'Keefe filed his application

to enter said Lot 4 as

such assignee.
It also appears that by letter of May 22, 1899,the register and receiver of Durango,
Colorado, transmitted, among other applications under Sec. 2306R. S., the applieation of Alex T. Sullenberger as the assignee of John O. Sutton, to enter the S.T NW,4
Sec. 12, T. 34 N., R. 3 W., N. M. M.
The papers upon which said application is. based were executed by Sutton on
April 24, 1899, before said John H. Dixon, notary public. Sutton assigned his
rights to William E. Moses, of Denver, Colorado, and Moses assigned Sutton's right
to the extent of 80 acres to Alex T. Snllenberger,

on May 3, 1899.

By letter "C " of June 20, 1899,Sutton was allowed fifteen days from said date to
show cause why Mr. O'Keefe's application should not be granted. No response has
been received,
It appears from the foregoing that Sutton assigned his right to enter 120 acres
under See. 2306 R. S. to W. E. Moses; that Moses assigned 40 acres of said right to

O'Keefe and 80acres thereof to Sullenberger, that an application has been made to
locate 80 acres of Sutton's right in the Durango, Colorado, district, and that an
application has been made to locate 40 acres of said right on Lot 4, See. 18, T. 35 N.,
R..22 E. This is regarded as equivalent to an attempt to maks a soldier's additional
homestead entry fir incontiguous tracts. Rule 25 of the general rules applicable to
the different classes of entries found on page 80 of the General Circular of this office
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of October30,l1895, requires that inhomiestead entries the tracts co-veredbyan entry
must be contiguous to each. other so as to form one body of land. In the case of
Wesley Pringle (13 L. D., 519), the Department decided that incontiguous tract s
cannot be embraced within a soldier's additional hiomestead entry ....
The application filed in the Durango laud office was prior in point of time, and
therefore takes precedence over O'Keet'e's application.
For the foregoing reasons O'Reefe's application is rejected snbject to his right of
appeal.

It thus appears that your officerejected O'iKeefe'sapplication because
the, tract he applied foFis not contiguous to the eighty acres of land
previously applied for by Sullenberger.
*In the recent case of Edgar Boice, assignee of Sarah . Sparks
(29 L. D., 599), the Department fully considered and discussed at
length te question as to whether an additional entry under section
2306 of the Revised. Statutes

can. properly be allowed for non-con-

tiguous land, and it was held that:
The requirement that the land shall e contiguous or forming one compact body
is seemingly purposely omitted from the statute. So only the entry is made by
government subdivisions, it is for the entryman alone to judge wbat will be mostadvantageous to him, and to locatO the gratuity, untrammeled with conditions as
to contiguity and compact form, not imposed by the statute.

In this case the soldier appears to have had the right to enter one
hundred and twenty acres of land in addition to the forty

acrescovered

by his original entry in Arkansas~ this. right he could exercise himself.
or he could sell and transfer it to another. Under the reasoning in
Edgar Boice, s~pra,and the authorities cited therein, it followsthat the
soldier, Sutton, was at liberty, if he so desired, to divide his ight and
locate it upon as many legal subdivisions of land subject to entry as

he saw it, to the full amount of one hundred and twenty acres.
Sutton's sale and transfer of his soldier's additional right to Moses
invested the latter with the same rights under the law that Sutton
possessed before hie made the sale and transfer, and it follows that
ivoses had the right to sell and transfer to O'Keefe the right to make
additional entry for forty acres, and also to sell and transfer to Sullen-

berger the right to make entry for the remaining eighty acres covered
by his (Moses') purchase from Sutton.
From the foregoing it follows that your office erred, in denying
OKeefe's application to enter the lt in . question as the assignee of
Sutton, provided he shows himself to have been qualified and there was

no adverse claimtfor said lot at the time his application was made, ad
for this error your office decision appealed from mus t be and hereby is

reversed.

July 11, 1899,the local officers at Wausau transmitted O'Keefe's
petition, dated Jne

29, 1899, asking to be permitted

to pay cash for

the tract in question, in lieu of the invalid certificate issued,in the name
of George, under the provisions of the act of March 3, 1893(27 Stat., 593).
August 16, 1899, your office denied said petition of.-O'Keefe, and he

appealed to the Department.

-
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In view of the conclusion bereinbefore reached, it becomes unnecessary to consider or pass upon the questions presented by O'Keefe'sappeal from your office decision of August 10, 1899.
PRACTICE-TIME ALLOWED FOR APPEAL-RE-REVIEW.

FLAT ToP AND SSIE

LODE CLAIMS.

The Rules of Practice, in fixing the time within which au appeal may be filed from
a decision of the General Land Office, make no provision for excluding the time
during which a motion for the re-review of such decision is pending.

Secretary Hitchcock to the Commissioner of the General Land Office,
(W. V. D.)
April 4, 1900.
(A. B. P.)
By decision of January 9, 1899, your office dismissed the protest filed

.E. Uarrington -against the issuance of patent upon mineral entry

by

No. 1753, made July 28, 1898, by The Atlanta,

Cripple Creek and

Creede Mining Company, for the Flat Top and Little Susie lode mining
claims, survey No. 10278, Pueblo, Colorado.
February 7, 1899, protestant filed a motion for review of said deci-

sion, which was denied by your office July 17, 1899.
August 15, 1899,certain letters addressed to your office by counsel
*for protestant were received and filed. They were treated as a motion
for re review, and, by decision of August 24, 1899, the motion was

denied.
September 8, 1899, the protestant

filed an appeal from the decision

of January 9, 1899, and thereupon the papers in the case were trans*mittedto the Department.
September 18, 1899, counsel for said mining company filed a motion

to dismiss said appeal because not filed within the tine prescribed by the
Rules of Practice.

No answer to said motion to dismiss has been filed.

In the absence of any showing to the contrary, it will be assumed
that notice of the decision of January 9, 1899, and of the decision
of July 17, 1899, on review, was promptly given by your office, and in

view thereof it is evident that said appeal was not filed within sixty
days from notice of the decision appealed from s required by the Rules

of Practice. The notice of each of said decisions was given to the resident attorney of the protestant under Rule 97 of Practice. According
to Rule 79, the time between the filing of a motion for review of a decision of your office, and notice of the decision upon such motion is
excluded in computing the time allowed for appeal, but there is no
provision in the Rules of Practice for the filing of a motion for re-review

of a decision of your office,and, consequently, no provision for exclud.ing the time between the filing of such a motion and notice of the
decision thereon. The decision here appealed from was rendered January 9, 1899. The
appeal was not filed until September 8, 1899. In the computation of
the time it is proper to exclude the period between the date of filing
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the motion for review, and the date of notice of the decision denying the
same; but no other exclusion can properly be made under the rules.
From the showing made in the motion to dismiss, nothing appearing
to the contrary, it is clear that the appeal in question was filed out of
time, and the same is accordingly dismissed.
ADDITIONAL HOIESTEAD-ACTS

OF 1879 AND 18S9.

SARAH J. WALPOLE.
An additional homestead entry under the act of March 3, 1879,can only be made of
land adjoining that embraced within the original entry.
The right to make an additional entry under section 6, at of March 2, 1889, is
limited to persons "entitled, under the provisions of the homestead law, to enter
a homestead;'" hence a married woman can not be allowed to make such an,
entry in the absence of evidence showing that she is the head of the family.

Secretary Hitchcock to the Commissioner of the General Land Office,
(W. V. D.)
April
5, 1900.
(G. J. H.)

Sarah J. Walpole has appealed from your office decision of Decem-.
ber 22, 1899,holding for cancellation her .honestead entry, No. 14,477,
made February 26, 1898,for the SE. 1 of the SE. 4 of Sec. 14, and the
NE.

of the NE.

4

of Sec. 23, T. 25 N., R. 7 W.,

th P. M., Ironton

land district, Missouri, as an additional entry, " under act of McIh.3,
1879, and Sec. 6 act Mch. 2, 1889," to incoln, Nebraska, 1H.E. No.
14,145, F. C. No. 8782, for the S.

of the SE.

, Sec. 24, T. 10,

. 2 W.,

6th P. M., which she made under the name of Sarah J Kilbourn and

which was patented June 15, 1880.
it appears that when the claimant herein made her first entry, in
the State of Nebraska, the land selected by her lay within the limits of
a railroad, was therefore, under the then-existing laws, rated at the
double minimum price, and she was restricted to an entry of eighty
acres. The act of March 3, 1879 (20 Stats, 472), declared, in relation to
entries of this kind, that-Any person who has, under existing laws, taken a homestead on any even section
within the limits of any railroad or military road land grant, and who by existing
laws shall have been restricted to eighty acres,-may enter under the homestead laws
an additional eighty acres adjoining the land embraced in his original entry if such
additional land be subject to entry; or if such person so elect, he may snrrender his
entry to the United States for cancellation, and thereupon be entitled to enter lands
under the homestead laws the same as if the surrendered entry had not been made.

Under this act it is necessary that the land embraced in the additional
entry shall be "adjoining the land embracedin his original entry." In
the present case the land included in the additional entry is not only
not contiguous to that embraced in the original entry, but'it is located
in a different State. Clearly, therefore, Mrs. Walpole's additional
entry can not stand under the act of March 3, 1879.
The sixth section of the act of March 2,.1889(25 Stat., 854),declaresThat every person entitled, under the provisions of the homestead laws, to enter
a homestead, who has heretofore complied with or who shall hereafter comply with
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the conditions of said laws, and who sball have made his final proof thereunder for
a quantity of land less than one hundred and sixty acres and received the receiver's
final receipt therefor, shall be entitled under said laws to enter as a personal right,
and not assignable, by legal subdivisions of the public lands of the United States
subject to homestead entry, so much additional land as added to the quantity previously so entered by him shall not exceed one hundred and sixty acres.

It will be noticed that the privilege granted by this section is limited
to "every person entitled, under the provisions of the homesteadlaws,
to enter a homestead." Section 2289 of the Revised Statutes, as
amended by the fifth section of the act of March 3,1891 (26 Stat., 1095),

prescribing who shall be entitled to make homestead entry, declares

that-

Every person who is the head of a family, or who has arrived at the age of twentyone years, and is a citizen of the United States, or who has filed his declaration of
intention to become such, as required by the naturalization laws, shall be entitled
to enter one quarter section, or less quantity, of unappropriated public lands, to be
located in a body in conformity to the legal subdivisions of the public lands.

It is well settled by the decisions of this Department that, as a rule,
a married woman can not be considered the head of a family and is not
entitled to make homestead entry. (Rachel M. McKee, 2 L. D., 112.)
In the case of Nix v. Simon (19 L. D., 85), howeverit was held by this

Department (syllabus) that-:
A married woman, whose husband from disease and infirmity is permanently incapacitated to support the family, is qualified to make a homestead entry as the "head
of a family."

In support of her appeal claimant states thatThe formal application was duly made to the Dist. U. S. Land Office, Ironton, Mo.,
and a statement was also made in regard to the original entry, to enable the GeDl.
L. O., Washington, D. C., to at once identify the same, and this was accepted by the
Ironton office, and duplicate issued. My entry was made in good faith and for a
home, and if I had suspected any irregularity, I would have thought that I would
have been notified, between the date of entry and the end of the six months allowed.
by law for actual residence, but now, nearly two years have elapsed between
entry and notice. I made personal settlement and improvements within the six
months allowed, exhausting all my little means in trying faithfully to fulfill the
legal requirements. Of course my means were small, but these were "my all" to me'
and, if this entry is canceled, I am utterly ruined ..
Further, I am a native born citizen of the U. S., am 70 years of age, and very
inuch of an invalid, yet I am practically, at the same time, the "head of the family,"
for my husband, who is nearly as old as I am, is a confirmed invalid, and has not
for years been able to do any kind of work at all. I can establish this by affidavits,
if such be necessary. Should any be required, please give me notice.

In view of these allegations of the claimant and the decision of the
Department in the case of Nix V. Simon, above referred to, she will be

allowed a reasonable time, to be fixed by your office,within which to
furnish evidence showing the incapacity of her husband to provide a
support and that she is practically the head of the family. If a satisfactory showing in this respect be made within the time limited the
entry in question will remain intact; otherwise it will be canceled.
Your office decision is accordingly modified.
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ACCOITNTS-ITNEARNED FEES AND TTNOFFICIAL MONEYS.

CIRCULAR.

Commissioner Hernann to registers and receivers, February 27, 1900.

Hereafter the Receiver in his quarterly account of Unearned Fees
and Unofficial Moneys (Form 4-103 a) will be required to classify the
several items for which he takes credit in the account, and to show the
total amount of each class. For this purpose a recapitulation will be
required at the end of the account under the following heads:
1. Purchase money applied on land entries allowed, accounted for in
Receiver's account for Sales of Public (or Indian) Lands.
2. Fees and Commissions earned, and applied on land entries,
accounted for in Receiver's account for Sales of Public Lands.,
3. Cancellation fees earned, accounted for in Receiver's account for
Sales of Public Lands.
4. Testimony fees in contest cases earned, accounted for in Receiv-

es Sales and Contest accounts.
5. Amount applied on sales of public timber, deposited and accounted
for as Miscellaneous Receipts.
6. Amount paid to publishers for publishing notices relating to land
entries.
7. Amount returned to depositors.
All items in the two classes last named must be supported by vouchers executed conformably with the requirements of circular of June 5,
1897 (24 L. D., 505).

Such recapitulation should be made with great care, for any failure
to make the required classification absolutely correct will necessitate a
return of the account for correction.
Approved:
E. A. HITCHCOCK,

Secretary.
ACCOUNTS-REGISTERED

LETTERS.

CIRCULAR.

Commissioner1ermagin to surveyors-general,registers and receivers,and
special agents, Mlarch 1, 1900.

You will hereafter be governed in the matter of registration of official letters, by the following rules:
1. The general correspondence of your office with this office or the
public is not required to be registered, and such registration will not
be paid for by the United States.
2. Official returns will not be registered.

3. Certificates of deposit on account of surveys will not be registered.
4. Notices of hearings in contest cases required by Rule 14 of Prac.
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tice to be mailed by registered letter, are to be sent by contestants, who
must furnish proof thereof, and are not to be registered at the public
expense.
5. Notices of hearings

and decisions in cases where hearings

are

ordered on behalf of the government, will be registered as a matter of
evidence.

6. In addition to the registration of notices of hearings and decisions,as heretofore provided, it is directed that all notices required to be
given by you of your decisions, or of decisions of this office, involving

the right of appeal, or the exercise of other rights within a certain time,
- be served by you personally or by registered letter.
7. When personal service is had, you will transmit to this office the
acknowledgment of such service or evidence thereof. When service

is made by registered letter, the registry return receipt, or returned
letter, as the case may be, must, in every instance, be sent up with the
papers in the case, or otherwise accounted for.

8. Such costs of registration as are payable by the government will
be paid out of the advances from the proper appropriations, and estimates therefor will be embraced in.the usual requisitions.
9. In accounts for contingent expenses, under the head of registration
of letters, separate registration receipts from the postmaster will not be
required, and in lieu thereof disbursing agents will prepare quarterly
statements, in detail, showing the letters.registered during the quarter,
which are to be signed by the postmaster and certified to by the disbursing agent.
10. In rendering accounts carry balances from quarter to quarter
until the amount advanced is exhausted, when a new advance will be
made for the ensuing quarter.
Approved:
E. A. HITCHCOCK,

Secretary.
RAILROAD GRANT-ACT OF 3TUNE22, 1874-HOMESTEAD.
-

HASTINGS AND DAKOTA BY. Co.

v. KNUDSON.

Where a homestead entry is canceled on account of the right of a railroad company
to select the land under the act of June 22, 1874, and the company fails, after
due notice, to perfect its selection within a reasonable time, such failure on the
part of the company must he held to work an abandonmeut of its right, and
entitle the entryman, who has continued to reside on the land, to the reinstatement of his entry.

Secretary itchcock to the Commissioner of the General Land Office,
(W. V. D.)
April 7, 1900.
(E. J. H.)
*

The Eastings and Dakota Railway Company has appealed from your
office decision of August 17, 1899, holding for reinstatement defendant
Knudson's homestead entry for lot 4, Sec. 4, T. 120 N., BS.44 W., Mar-

shall land district, Minnesota.
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On July.14, 1886,the Hastings and Dakota company made application to select the above-described tract, under the act of June 22, 1874
(18 Stat., 194), in lieu of the N. 3 of the N.E. , of Sec. 5, T. 114 N., R.
37 W., relinquished in favor of a settler.

Lot 4 was free from adverse claims, and subject to disposal at the
date of the company's application therefor, and no question is raised as
to the sufficiencyof the basis.
On September 17, 1892, while the comnpany's application was pending

in your office,Johannes. Knudson was permitted to make homestead
entry for said lot.
On December 1, 1896, the homestead entry of Knudson was held for

cancellation with a view to the allowance of the company's application
to select. No appeal was taken by Knudson, and on April 3, 1897,
said decision was declared to be final. Knudson's entrywas canceled,
and the company advised that the selection of the tract could be made.
It appears that the company had failed to pay the fees and perfect
its selection for a period of more than two years, when on May 10,
1899, Knudson filed an. application for reinstatement of his entry,

alleging that he was unable to read or write the English language and
'could not interpret the notification that he received of the action of
your office of December I., 1896,holding his entry for cancellation; that
he did -notunderstand that his entry was to be canceled util long
after the time for appeal had expired,; that he made settlement upon
the land about October 1, 1892,and built a house and stable, dug a
well, and had about ten acres broken, said improvements being of the
value of $200; and that, with his family, he had resided thereon ever
since. His declaration of intention to become a citizen of the United
States, made on September 13, 1892, is on file in the case.
On August 17, 1899, your office decision held that, as the company

did not perfect its selection of the tract for more than two years after
notification of its right so to do, "its action must be construed, in the
face of Knudson's continuous residence and improvement of the land,
as an abandonment of its intention to select the same," and Knudson's
entry was held for reinstatement. Your said office decision cited, as
authority for such rling, the case of Hastings and Dakota Railway
Company v. Berg et al. (24 L. D., 145). In that case it was held thatThe failure of a railroad company to perfect an indemnity selection, within a
reasonable tile after notice of final decision recognizing the right of seleetion, must
be held to work an abandonament of its prior right, where the withdrawal has been
revoked. and an adverse claim intervened.

From this decision the company his appealed to the Department,
claiming
nifest error in holding this case in any way governed by the decisions of the
Department which require railroad companies to select ndemnuilyland within a reasonable time after notice of final decision recognizing the right of selection;

and argues that there is a manifest difference between a case where
the land in the primary limits, in lien of which an indemnity selection
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is taken, is lost to the company by reason of prior appropriation or
other disposition within the excepting provisions of the grant, and a
case, like one at bar, where, under the act of June 22, 1874, the right
of the company to the land in the primary limits was fixed and absolute,
and there under the United States invites an exchange of land with
the company.
Counsel for Knudson filed ]fotiol

for dismissal of the company's

appeal, alleging that said appeal admits the laches charged by the
decision of your office,and presents no real cause for grievance therewith, and declares that no sch distinction exists, as claimed by the
company, between an ordinary railroad indemnity selection, and a
selection made under the provisions of the act of June 22,1874, in so

far as relates to necessity for diligent prosecution of the claim by the
company in good faith.
It is not disputed but that the company was duly notified of the
action of your officeof April 3, 1897, cancelling Knudson's entry, and
that it could perfect its selection of the land.
Under the pre emption and homestead laws, and other laws relating
to the disposal of public lands, reasonable periods were fixed by statute
within which things required must be done in order to perfect a claim,
failure or neglect of which would subject the claim to forfeiture.

The right of entry has been awarded to settlers in many cases before
the General and Officeand the Department, the cancellation of conflicting selections being deferred, and to be made only in the event that
the settler should place his entry of record within a prescribed time.
It is manifestly contrary to public policy, as well as the practice of
the Department, to allow lands to be held in reservation for unlimited
periods awaiting convenienceof claimants in presenting their claims in
a proper manner.
The Department is unable to concur with the contention of counsel
for the company that such a distinction should be made between an

ordinary indemnity selection and a lieu selection under the act of 1874,
as not to require the company, in a case arising under that act, to perfect its selection within a reasonable time as against an adverse claimant
who is an actual resident upon the land. The rule laid: down in the
case of Hastings and Dakota Railway Company v. Berg et al., sjlra,
is equally applicable to the case at bar.
The company having been duly and seasonably advised of the action
of your office cancelling Knudson's entry, and that its attempted selection of the tract could be perfected, was bound, within a reasonable
time, to take proper steps to perfect its right thereto. Having failed so
to do, its laches worked an abandonment of its rights, in the presence
of Knudson's settlement and adverse claim.
in the case at bar, Knudson presents a stronger claim even than that
of Berg in the case cited herein. In this case Kinudsou had an entry,
with improvements and residence upon the land, at the time-of your
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office decision in favor of the company, and has continued to reside

thereon, while i the case cited, Berg had no prior connection with the
land as a settler or applicant, but applied to make entry about a year
after departmental decision giving the company the right to make selection. Moreover, in the case at bar Knudson's entry should not have
been canceled by your office,unless within a limited time the company
paid the required fees, thus completing its selection of the land.
In this view of the case, your office decision reinstating Knudson's
entry is 'affirmed, and the company's attempted selection of the tract
rejected.
TIMBER LAND ENTRY-EQUITABLE ACTION.
THERESA

MOMIAN-US.

A timber land entry should not be allowed i the absence of a personal examination
of the land by the purchaser; but an entry made without such examination may
be referred to the Board of Equitable Adjudication if the defect is subsequently
cured by the purchaser.

Secretary Hitchcoc7kto the Commissioner of the General Land Oe,
April 11, 1900.
(J. L. MC.)

(W. V. D.)

Theresa McManus, on August 25, 1898, mnade timber-land entry for
the S. W. 1 of the S. E. of Sec. 13, T. 66 N., R. 19 W., Duluth land

district, Minnesota.
On September 15, 1899, your' office, upon examination

of the final

proof, suspended the same, directed the attention of the local officers to
the fact that Miss McManus had failed to make a personal examination
of the land, as required by the regulations of your office (see General
Circular of July 11, 1899,page 46, paragraph 8), and instructed them'
to notify her that unless such requirements were complied with, within
sixty days, said entry would be canceled.
On November 18, 1899, counsel for Miss McManus addressed a letter

to your office,urging that said order of suspension be revoked, contending that the case was, in all essential respects, similar to that of Mary
E. Gardner (16 L. D., 560),and directing attention to a number of cases
in which entry had been allowed and the lands passed to patent, where
the person making the entry had not personally made an examination
of the land.
Your office,by letter of December 13, 1899,declined to revoke its
order of September 15, 1899,spra, suspending the entry.
From this action Miss McManus has appealed, still insisting that the
case is ruled by that of Mary. E. Gardner, spra; and' that patent
should issue upon the proof already offered.
It appears that your office,on October 18, 1898, in a letter- to the
local officers at Duluth, directed their attention to the fact that a
number of timber-land entries had been allowed in that district where
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:the applicants had failed to make personal examination of the land,
and instructed them to require all parties thereafter to make such personal examination.
In Miss McManus's sworn statement,

filed in the local office May 4,

1898,in the printed portion of the blank furnished by your office,the
sentence, "I have personally examined said land, and from my personal knowledge state that said land is unfit for cultivation and chiefly
valuable for its timber,"' was in part erased, and certain words interlined in manuscript, so that the sentence reads: " said land has been
examined, and from such information and knowledge state that said
land is unfit for cultivations etc. From this it would appear that there
was no falsehood on her part, or attempt

to mislead the local officers,

at the time of her making application to enter said land. It appears
upon the face of her final proof that she frankly stated that she had
never personally examined the land, and that the local officers, before
whom said proof was made, nevertheless accepted the same and, received her money in payment therefor. Said final proof and payment
were made (August 25, 1898)prior to the date of your office instructions of October 18, 1898, to the local officers at Duluth, requiring per-

sonal examination thereafter. But that was not by any means the first
time that such instructions had been given. The circular of instructions approved by the Department July 16, 1878,prescribed the language of the sworn statement in part as follows (see Grace v. Carpenter,
14 L. D., 436-9):
That I have personally examined said land, and from my personal knowledge state
that said land is unfit for cultivation and valuable chiefly for its timber.

Substantially the same instructions are given in the departmental
circular of May 21, 1887,'section 8:
The sworn statement before the register and receiver required -as above (section
2 of the act), must be made upon the personal knowledge of applicant, except in
the particulars in which the statute provides that the affidavit may be made upon
information and belief.

See also Gen. Cir., Oct. 30, 1895, p. 45.

Notwithstanding these circulars, it appears that a practice had grown
up in the Duluth office of allowing entries to be made without the
applicant making affidavit that he or she had personally examined the
land.
Ill the case of Mary E, Gardner, spra, it appeared in the record
that " she did go on the land and examine it two weeks; rior to makingfinal proof." In the case at bar it does not appear that the applicant
has ever made a personal examination of the land. The Department
is of opinion that this is a statutory requirement, which can not be
dispensed with. Your decision, in so far as it so holds, is therefore
hereby affirmed.

TIf case, however, Miss McManus shall hereafter,

within a reasonable period, make such personal examination of the
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land, it would appear that, in the absence of any adverse right, her
claim would be entitled to consideration by the board of equitable
adjudication.
The decision of your office is modified as herein indicated.

RAILROAD GRANT-NOTICE OF WITHDRANVAL-ACT OF APRIL 21, 1876.
OREGON AND CALIFORNIA R.

R. CO. V. JONES

(ON REVIEW).

Section 1, act of April 21, 1876, providing for the.protection of entries made prior
to the time when notice of the withdrawal under a railroad grant is received at
the local office, has no applicability where rights have heretofore vested under
railroad grants, but establishes a new rule subject to the conditions of which
such rights shall thereafter attach.

Secretary Hitchcoc7c to. the Commissioner of the General Land Office,
(W. V. D.)
April 11, 1900,
(L. L. B.)

Counsel for the Oregon and California Railroad Company have filed
a motion for review of the case of said company against Charles E.
Jones (29 L. D., 550), involving the N. 4NW. 1 SE. 4,the SE. i NW.i
SE.4, the NE.-' SW. 1 SE. 4, the E. I SE. , and the NE. NE.4
SW. , See. 11, T. 39 S., R. 3 W., Roseburg, Oregon, land district.

The land in controversy is within the primary limits of that portion
of the grant made by the act of July 25, 1866 (14 Stat., 239), of which
the Oregon and California Railroad Company became the beneficiary
under the designation of the legislature of the State of Oregon. The
line of road opposite thereto was definitely located September 6, 1883,
on account of which an executive order of withdrawal was made by
letter of October 27, 1883,received at the local officeNovember 7, 1883.
October 4, 1883, nearly a month after such definite location, but before
notice thereof or of the withdrawal made on account thereof was
received at the local office,William R. Buck filed pre-emption declaratory statement for the land in controversy, alleging settlement thereon
on the second of that month.
July 6, 1886,Buck transmuted his pre-emption filing into -a homestead entry, and August 24, of the same year, relinquished said entry,
whereupon Charles E. Jones made homestead entry of the land. Jones
afterward submitted proof of his compliance with the homestead law,
upon which final certificate issued to him December 12, 1892.

* The decision complained of sustained the entry of Jones as against
the claim of the company.
The grounds stated in the motion are:
1. rbat upon the definite location of the road the title to said lanid absolutely
vested in the railroad company and that Buck by his subsequent settlement and
preemption filing could not defeat the title thus vested in the companx.
- 2. That as the settlement and filing of Buck was illegal and void, tlie subsequent
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homestead entry of Jones could confer no right on him because the land was not
"unappropriated public lands" at the time of his application to make homestead
entry, and his entry thereof was likewise illegal and void.

In the argument filed in support of the motion several decisions of
the supreme court are cited, holding that the title of the company
attached upon the filing of the map of definite location with the Secretary of the Interior. That this is the correct interpretation of the act
creating this grant has not, it is believed, been seriously questioned by
this department, since the decision in Van Wyck v. Knevals (106 UT.S.,
360), and certainly not in the decision sought to be reviewed.
The question adjudicated in the case at bar was as to the effect of
the statute of April 21, 1876 (19 Stat., 35), upon the acts of Congress.
conferring grants in aid of railroads, and it was therein held that:
This act is in pa imateria with the several railroad land grants, and section one
thereof clearly has the effect, as to all lands the right to which had not theretofore
vested in the grantee company by definite location of the line of road or other
identification of the lands granted, of protecting actual settlers, who, prior to the
time when notice of tha withdrawal of the lands was received at the local land
office, made pre-emption or homestead entries thereof.

The decisions cited by counsel in their brief are in nowise contrary
to the above interpretation of the act of April 21, 1876. The construction of this act is not involved in any of those decisions, except the
Northern Pacific Railroad Company v. Amacker (175 U. S., 564), which
was followed in the decision complained of.

It has been repeatedly decided by the supreme court that Congress,.
prior to the definite location of the road, has the right to dispose of
the lands on the general route of the road as it saw proper.
In Northern Pacific Railroad Company v. Sanders (166 U. S., 620), it

is said;
The company acquired, by fixing its general route, only an inchoate right to the
odd numbered sections granted by Congress, and no right attached to any specific
section until the road was definitely located and the map thereof filed and accepted.
Until such definite location it was competent for Congress to dispose of the public
lands on the general route of the road as it saw proper.

In Menotti . Dillon (167 U. S., 703, 705, syllabus), it is said:
The railroad company accepted the grant subject to the possibility that Congress.
might, in its discretion, and prior to the definite location of its line, sell, reserve or
dispose of enumerated sections for other purposes than those originally contemplated.

If Congress had the right to dispose of these lands prior to the
definite location of the road, before which time title would not pass to
the company, it had the right as to all lands not so vested in the company to enact other needful legislation for the protection of the rights
of entrymen upon lands embraced within the limits of the grant. Congress exercised this right in the enactment of the statute now under
consideration. It is in pari 9nateria with the statutes pertaining to
railroad grants and by all rules of construction it must be col-
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sidered in connection with such statutes. Prior to the enactment
of this statute, in general (and the grant of this company is not all
exception)., upon filing the map of definite location the land Within

the limits of the grant passed irrevocably to the beneficiary in the
grant, to the exclusion of all subsequent claimants. In view of the
hardships frequently arising from permitting entries and filings to
be made and money and labor expended in improvements by claimants whose claims might thereafter be asserted before information could
be had at the local officeof the action of the company in filing its map
of definite location with the Secretary, Congress passed the act of
April 21, 1876, which allowed such bonaftde.claimants

to go on and

perfect their claims, so initiated, "prior to the time when the notice of
the withdrawal of the lands embraced in such grants was received at
the local land office,"etc. Congress thus adopted a new rule for the
purpose of avoiding the hardships theretofore arising under these land
grants. While this act has no application to lands to which rights had
heretofore become vested, it established a new rule subject to the conditions of which the right of railroad companies under their respective
grants would attach in the future.
But although the statute
nder consideration may be one of a series or group, it
may still be that the legislature designs to depart from the general purpose or
policy of its previous enactments on the general subject; and if such a design is
unmistakably apparent on the face of the act, it must e given effect. It would be
entirely erroneous, in such a case,.to defeat the will of the legislature by undertaking to reconcile the act with prior statutes, or to control its terms by theirs. (Black
on Interpretation of Laws, 209.)

In this instance the design of Congress to depart from the general
policy of its previous enactments is so plain as to render discussion
unnecessary.
In the case at bar, the line of the California and Oregon Railroad
Company opposite the lands in controversy having been definitely
located in 1883, subsequent to the passage of the act of April 2t, 1876,
the rights of the company attaching upon such location ate subject to
the provisions and restrictions contained in said act, one of which is
that the grant to the company shall not prevail over a homestead or
pre-emption claimant who was an actual settler upon the land and
whose entry was made in good faith prior to the time when notice of
the withdrawal of the lands embraced in the grant was received at
the local office.
In the Amacker case (suprra)the only question discussed having
relation to the act of April 21, 1876, was as to whether the protection
of that act extended to any claimant other than the original entryman,
and the court held, in effect, that if there was an entry of record at
date of the filing of the map (in that case of general route) in the
local office, although such entry might afterwards be abandoned or
canceled, the land did not come within the operation of the withdrawal,
2967-VOL
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but was subject to entry as other unappropriated public lands. In so
far as it treated of the right of Congress to control the disposition of
lands prior to the filing of the map of definite location of the road with
the Secretary, the court followed the construction in Northern Pacific
R. 1t. Co. v. Sanders and Menotti . Dillon, above cited. It is true,
that in the Amacker case the withdrawal was made upon the map of

general route, but can it be doubted that the act of April 21, 176,
applies equally to withdrawals made upon the definite location of the
line, where, as in this case, the act making the grant provides for
withdrawal of the lands only upon the filing of a map of definite loca-

tion or its equivalents
The motion is denied.
SOLDIERM' ADDITIONAL

HOME TE AD-DUPLICATE
OF RIGHT.

CERTIFICATE

JULIA A. LAWRENCE.
The right to make a soldier's additional homestead entry, if not exercised during the
lifetime of the soldier, becomes an asset of his estate, if there be no vidow or
minor orphan children entitled to such right.
If under the existing practice a certificate of such right was issued to the soldier in
his lifetime, and it is satisfactorily shown that said certificate has been lost or
destroyed, a duplicate thereof may issue o the application of the personal
representative of the deceased soldier.

Secretary Hitchcock to the Commissioner of the 0reneral Land Offlce,
(W. V. D.)
April 11, 1900.
(G. C. R.)

June 21,1878, your office issued to Robert Ireton a soldier's additional homestead certificate for eighty acres. It appears that his
original entry, made for eighty acres of land in the State of Wisconsin,
had been cancelled April 28, 1871, on his relinquishment

thereof, and

under the conditions imposed at the time the certificate was issued he
was required to become an actual settler on the land located, " as in
case of an original entrymau."
Ireton died January 25, 1882, leaving a widow (Julia A.), three sons
(Thomas R., John W. and Jesse W.), and one daughter (Rachel A.).

The certificate when issued was transmitted to Sanborn and King,
of this city, and by them sent to A. 0. Bailey, Ireton's local attorney,
of Menomonie,Wisconsin.
It appears that the certificate never came into the possession of Ireton
or any member of his family, but was either lost or destroyed while in
said Bailey's possession; the records of your office do not show that
the certificate was ever located or that any entry was ever made with it.
These facts all appear in connection with an application filed in your
office, December 3, 1898, by Julia A. Lawrence, of Eau Claire, Wiscon-

sin for the re-issuance and recertification to her of the said certificate
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originally issued to Ireton. With the application Mrs. Lawrence filed
satisfactory proof, showing that she was, until her marriage with one
Lawrence, the widow of said Ireton;

she also filed in bonuection with

her application, in affidavit form, assignments to her of the right of all
the children of the said Ireton in and to said certificate. The affidavits
of the four heirs of Ireton contain the statement that the said certificate had never been in their possession, and that they had never in
any manner disposed of their interest in the same.
Your office,by decision of September 15, 1899,rejected said application, and Mrs. Lawreuce has appealed to the Department. In rejecting said application, your office says:
On the death of the soldier, Robert Ireton, the statute, by section 2307, E. S.,
cast the right to make an additional entry on his widow, if unmarried, and in ease
of her death or marriage, the right to make an additional entry passed to the minor
orphan children. It appears that the widow remarried, thereby divesting herself
of the statutory right above mentioned, and it appears further from the affidavits
of James McDonald and John Curran that all the surviving children born to Robert
Ireton and his wife are of legal age, and that there are, therefore, no statutory successors to the right carried by said certificate.
The right which was declared in the certificate existed under the law only in
favor of the soldier, his widow, or minor orphan children, nder said sections 2306
and 2307R.. S. The act of August 18, 1894(28 Stat., 397), validated all outstanding
certificates only in the hands of the original party or parties entitled under said
sections, or of the bona fide purchasers. As it appears that the certificate has never
been sold and there are no parties who can take under the statute, there is now no
right in existence which can be reissued to any one or recertified under said act of
August 1894, supra.

The testimony shows, and your office so finds, that a soldier's additional homestead certificate was issued to Robert Ireton, June 21,1878;
that the same never came into the possession of the soldier, but was
lost or destroyed while in possession of his local attorney, and that
there is no record showing that the certificate was ever used in making
an entry.
In the case of Henry N. Copp (23 L. D., 123), it was held that, in

view of the provisions of the act of August 18, 1894 (supra), validating
outstanding soldiers' additional certificates in the hands of bonafide purchasers, a duplicate certificate may issue to such purchaser, in the
name of the soldier on due showing of the loss of the original, and the

farther fact that it has not been located.
The mere loss of the certificate itself can not be treated

as the loss

or destruction of any rights thereunder. The right of Ireton to an
additional entry of eighty acres of land was determined by the proper
officersof the government, and upon his application that right was certified.

The certificate of ight was accompanied by a statement that the
soldier must settle upon the land located thereunder, but Congress
never intended that such a condition should be imposed, Webster v.
Luther

(163 U. S., 331).
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The right to enter additional

land conferred by section 2306 is per-

sonal property, and assignable.
In the case of Williford Jenkins (29 L. D., 510), it was held, in effect,
that if a soldier, entitled to the right to make a soldiers' additional home-

stead entry, dies without having exercised said right, leaving no widow
or minor orphan children, the right to make said entry vests in his personal representative; and if the right was certified to him in his lifetime under the then existing practice a duplicate certificate of said right
may issue, in the name of the deceased soldier, on the application of

his personal representative, it being satisfactorily shown that the
original certificate has been lost or destroyed.
It follows that in the case here stated the right is a proper asset of
the estate of the deceased soldier to be administered as any other personal property. Being an asset of the estate and assignable, a duplicate certificate on the showing made may be issued in the name of

Robert Ireton, the deceased soldier, and delivered to the personal representative of said deceased,. or his lawfully authorized agent.
The decision appealed from is reversed.

REPAVYMENT-RESERVOIR DECLARATORY STATEMENT.
WILLIAM F. ALLEN.
A reservoir declaratory statement is not an entry within the meaning of the repayment act; hence the fees paid on such statement cannot be repaid if it is subsequently canceled for conflict with a prior entry.

Secretary Hitchcock to the Comnmissioner of the General Land Office,
(W. V. D.)
April 11, 1900.
(C. J. G.)
The Department is in receipt of your office letter of March 14, 1900,

transmitting the application of William F. Allen for repayment of the
fees paid by. him on reservoir declaratory statement No. 1345, for the
N.E. of N.W. 1 of See. 17, T. 25 N., R. 19 W., O'Neill land district,
Nebraska, filed June 13, 1899, under the act of January 13, 1897 (29

Stat., 484). You ask to be advised upon the following point:
As the second section of the act of June 16, 1880 (21 Stat., 287), specifies that
repayment shall be made upon certain canceled etries, I submit whether relief
may be extended thereunder in the case of canceled reservoir statements that were
in conflict with prior entries.

Such reservoir declaratory statement is not an entry within the
meaning of said repayment act, and your officeis advised that repayment is not authorized in the cases stated.
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COLVILLE INDIAN LANDS OPENED TO SETTLEMENT.
INSTRUCTIONS.

CommissionerHermann to registers and-receivere,Waterville and Spokcane
Falls, Washington, April 12, 1900.
I have to call your attention to the proclamation issued by the Presiident on the 10th instant, by which all the non-mineral lands in the
north half of the Colville reservation, Washington, vacated by the act
of July 1, 1892 (27 Stat., 62), and July

, 1898 (30 Stat., 571), except

those allotted to and reserved for the Indians, and for other purposes,
will be opened to settlement and entry under the statutory provisions
therein recited, at and after the hour of 12 o'clock,boon (Pacific standard time) of the 10th day of October, 1900.

-

With regard to the lands described in the proclamation, you will
observe that the acts referred to provide that, subject to the reservations and allotments to Indians of the Colvillereservation, all the tracts
shall be disposed of under the general laws applicable to the disposition of public lands in the State of Washington.
It is frther provided by section three of the act of July 1, 1892,

supra;
That each entrynan under the homestead laws shall, within five years from the
date of his original entry and before receiving a final certificate for the land covered
by his entry, pay to the IJnited States for the land so taken by him in addition -to
fees provided by law the sum of one dollar and fifty cents per acre, one-third of
which shall be paid within two years after the date of the original entry; bt the
-rights of honorably discharged Union soldiers and sailors, as defined and described
in sections twenty-three hundred and four and twenty-three hundred and five of
the Revised Statutes of the United States, shall not be abridged, except as to the
sum to he paid as aforesaid.

All applicants to enter these lands mast possess the qualifications
required by the law uder which he desires to make entry. The homestead applicant must pay the usual fee and commissions at the time of
making his entry. Within two years thereafter he must pay the sum
of fifty cents per acre, and within five years from the date of his entry,
and before receiving a final certificate he moust pay an additional sum
of one dollar pel acre.

As said lands are restored to entry under the general laws, homestead
entrymen may commute their entries under section 2301 . S. by paying for the land at the rate of $1.50 per acre, the price fixed in the act
of 1892, supra, lat no final commissions will be collected when commutation proof is submitted. The commissions in the original and final
entry under section 2291 R. S., will be computed at the rate of $1.25

per acre, the ordinary minimumprice of public lands under the general
provisions of section 2357 R. S.

The ordinary blanks for the different classes of entries under the
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general laws will be used, reference being made thereon, and on the

abstracts to.the act of July 1, 1892, Colville Indian reservation lands.
You will open a separate series of numbers for each class of entries,

beginning with number one, reporting them in separate and special
abstracts and report and account for the same in your regular monthly
and quarterly Colville Indian reservation accounts.
Upon receipt of the first payment of fifty cents pef acre from home-.
stead claimants, the receiver will issue a cash receipt for the money,
noting thereon, "first payment- Colville Indian Reservation homestead," and when final proof is submitted and final payment made the
regular final certificate and receipt should issue, as well as a separate
cash receipt for the final payment of $1() per acre.
Sections sixteen and thirty-six in each township will be subject to
such right of the State of Washington thereto as may be ascertained
and determined by the land department in the administration of the
grant of lands in place to that State for the support of common chools.
The notices, required by circular of instructions of October 21, 1885

(4 L. D., 202), as to the filing of the plats of survey in your office,
should be posted by you at such date as will make the date of filing
the same as the date of the opening of the. lands' to settlement and
entry.
On receipt of this letter you will cause a notice to be published for

thirty days in some newspaper of general circulation in the vicinity of
the land, giving the date on which the lands will be opened to settlement and entry.
Approved, E. A. HITcHCoCK, Secretary.

MINING CLAIM-LODE

LINE-E XTRA LATERAL RIGHTS.

: EIK ET AL

. NCKERSON.

The right of the locator to follow the strike of the lode ceases at the point where
the. lode crosses the line of the location; but the validity of the location is not
affected by the fact that the lode crosses the side line thereof.
The mining regulations do not require that the notice of application for mineral
patent, as posted or published, shall contain a description of the lode line,
reference being made in these notices to the official plat of survey on which is
indicated the general course or direction of the vein.
An allegation on the part of a protestant that the allowance of a mineral entry as
applied for will injuriously affect the extra-lateral rights of the protestant, does
not present, in the absence of any surface conflict, a question of which the
Department will take cognizance.

Secretary Hitchcock to the Comrmissioner of the General- Land Office,
(W. V. D.)
April 12, 1900.
(W. A. E.)

February 12, 1898,Charles J. Nickerson filed application for patent
to the Rattlesnake Lode mining claim, survey No. 3498, Marysville,
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California, land district, and publication of notice of the application was
commenced February 18, 1898.

April 31, 1898,George Beik et al. filed a protest against the allowance
of entry on said application, alleging as grounds of protest:
1. That protestants are the owuers of the Levant lode mining claim,
located in close proximity to the Rattlesnake claim; that the ledge contained in the Rattlesnake claim is the same ledge that runs through
the Levant claim; and that the allowance of entry for the Rattlesnake
would injuriously affect the extra-lateral rights of protestants as owners
of the Levant claim.
2. That at the date of filing application for survey of said Rattlesnake.
claim, Charles J. Nickerson was not the owner thereof.
3. That no work was done upon or for the benefit of the Rattlesnake
claim for two years prior to the application for patent.
4. That at no time prior to the official survey was there a valid location of said claim upon the ground.

5. That the published and posted notices of said mineral application do not comply with the mining regulations in that neither of said
notices gives a description of the lode line in any Way, manner, or form.

A hearing was duly had on this protest, both parties appearing and
submitting testimony, and on December 28, 1898, the register and
receiver rendered dissenting opinions, the register recommending that
the application to make entry be rejected and the receiver recommending that it be allowed.
Both parties appealed, and by your office decision of June 13, 1899,
the finding of the receiver was affirmed and the protest dismissed.
The protestant's appeal from this action brings the matter before the
Department.
A careful examination of the confused and unsatisfactory mass: of
testimony submitted in the case shows the facts to be as follows:
The Rattlesnakelode mining claim was originally located by T. H.
Chappell, on January 6, 1886. In April, 1887, Chappell sold the claim

to Charles J. Nickerson, the present claimant and applicant. Pending
this sale, Nickerson employed a surveyoi by the naie of Reece to run
the lines. Reece ran and staked all the lines, including the lode line,
and brushed them where there was any undergrowth. It appears,
however, that the location as marked on the ground did not correspond
with the description given in the location notice. In the latter the
claim was described as a rectangle, 1,500 feet long and 600 feet wide,

but as marked on the ground the claim was less than 1,500 feet in
length and had an angle in the side lines. The location as staked and
the location notice covered practically the same ground, though, except
that the notice covered a larger area than was actually staked. In June,
1887. Nickerson located this claim as the Golden Queen lode mining

claim, describing it according to the Reece survey. This location notice
does not appear on the records of Butte County, California, where this
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land is situated, and is not referred to in the abstract of title, but is
shown on the records of the extinct Forbestown mining district. It
seems to have been ignored and forgotten even by Nickerson himself
until it was resurrected and introduced in evidence during the progress
of the hearing in this case.
At the same time that Nickerson purchased the Rattlesnake claim,
he also purchased

an adjoining

claim, called the :Honeycomb lode

mining claim. These two claimswereconsolidated and thereafter worked
and known as the Golden Queen mine.

Shortlyafter

his purchase,

Nickersoji conveyed various interests in these two claims to different
parties, but these interests were subsequently reconveyed to him, and
at the date of his application the entire title was in him. In these
several deeds of conveyance no mention is made of the Golden Queen

location of June, 1887,the claimhbeing amed in the deeds at the ltattlesnake and described according to the old Chappell location notice.
November 27, 1895, Nickerson made a new location of the Rattlesnake
claim. Notice of this location was recorded November 30, 1895, and

immediately thereafter Nickerson applied for a survey of the claim. An
order for survey, based on this location, was issued, but when the United

States deputy mineral surveyor went on the ground he found that there
was a discrepancy between the claim as marked on the ground and the
location notice on which the order for survey was based.

He therefore

did not proceed with the survey at that time, and reported the facts to
Nickerson and the United States surveyor-general.
December 17, 1895,
Nickerson made an amended location of the Rattlesnake claim. This

amended location agreed almost exactly with the old Cbappell location
as marked on the ground and surveyed and staked by Reece. An
amended order for survey, based on the amended location of December
17, 1895, was then issued, and in JUly, 1897, the survey was made.

There is some dispute as to whether this official survey followed the
lines of the amended location as marked on the ground, but the preponderance of the evidlence shows that there is a substantial agreement.

-

It appears that the Gold Bank mine, a patented claim, adjoins the Rattlesnake on the east; that a compromise boundary line was agreed on
by Nickerson and the owners of the Gold Bank, this agreement being
reduced to writing and recorded; that in making the officialsurvey the
deputy surveyor

followed this compromise line, which varied only

slightly from the description of the east end line of the Rattlesnake as
given in the amended location notice; and that the west end line of the

Rattlesnake was swung slightly east, with the northwest corner as an
axis, to make it parallel with the east end line.
At the eastern end of the Rattlesnake claim, near the boundary line
between that claim and the Gold Bank mine, is a ravine, and it appears
that the most convenient place for beginning operations on the vei is
in this ravine. Shortly after the purchase of this claim in 1887,Nickerson and his co-owners began work in this ravine by driving tunnels
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and erecting buildings for the convenient working of the ore. These
improvements consist of a fully equipped ten stamp mill, a blacksmith
shop, buddle house, store room for sulphurets, canvas plants, tunnels,
shafts, upraisers, etc., and their value is estimated at about $70,000.
The buildings, it appears, are located on laud belonging to the Gold
Bank ininihg company, under an agreement with said company.
Testimony is submitted by the protestants to prove that the lode or
vein does not follow the course shown on the official plat, but that it /
crosses the north side line at a point a short distance east of the north- f
west corner. This is disputed by the witnesses for the applicant, but
even if it were true, it would not be material. The right of the locator
to followthe strike of the lode ceases at the point where the lode crosses
the line of the location, and it makes no difference, so far as the validity of the location is concerned, whether the lode crosses the side line
as claimed or not.

From the above resume of the evidence it appears that at the date of
his application for patent the entire title to this claim was in Nickerson;
that no one else is claiming or asserting any interest therein;. and that
whatever

may halve been the degree of his interest in this claim at

the time he applied for a survey thereof, all his actions in regard
thereto have been ratified by the conveyance to him of all outstanding

interests.
The allegation in the protest that no work had been done upon or for

the benefit of this claim for two years last past presents a question that
goes only to the right of possession in a dispute between rival or adverse

claimants for the same mineral land, and is a matter solely for the determination of the courts. P. Wolenberg et al., 29L. L., 302. This portion
of the protest will not, therefore, be entertained or considered by the
Department.
The published and posted notices of the application for patent do not
contain a description of the lode line and a statement of the course and
length thereof each way from the discovery or other well defined object;
nor do the rules require that the notice, as published or posted, shall
contain a description of the lode line. Reference is made in these notices

to the official plat on which is indicated the general course-or direction
of the vein.
There is no surface conflict

etween the Levant claim, owned by the

protestants here, and the Rattlesnake claim, but it is alleged that the
allowance of entry for the Rattlesnake

claim would injuriously affect

the extra-lateral rightsof the Levaut claimants. This is nota question
of which the Department will take cognizance. It is purely a matter
fot the determination of the courts and the issue of patent for the
Rattlesnake claim will not be an adjudication as to any extra-lateral
rights that the Trevantclaimants may possess.
Your office decision is hereby affirmed, and the protest of Beik et al.

is dismissed.
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Motion for review of departmental decision of February 23, 1900, 29

L.D., 536, denied by Secretary Hitchcock, April 14, 1900.

RAILROAD LANDS-SECTION 4, ACT OF MARCH 3, 1887.
GREENE ET AL. V. WILDER

ET AL.

No right to a coiifirmatory patent under section 4, act of March 3,1887, can be based
on a contract of purchase that has been canceled by the company for failure to
comply with the terms thereof.
A purchase of railroad lands by one who is at such a time a director in the railroad
company, trustee for the bondholders in the mortgage of the railroad lands,
and party defendant, as such trustee, in a pending suit instituted by the United
States to recover title to the lands, is not a purchase, in " good faith; " and no
right to a confirmatory patent nder said section can be predicated on such
purchase.

Secretary Hitchcoch to the; Commissioner of the General Land Oice,
(W. V. D.)
April 17, 1900.
(J. E. W.)

Fanny S. and Cornelia Day Wilder; Judson L. Greene and Elizabeth
Harker; and Albin C. Chalstrom have appealed to the Department
from your office decision of August 7, 1899, involving te
1, T. 95, R. 42 W., Des Moines, Iowa.

The land was patented (the NW.

4

and the N.

Sec. 1, June 17, 1873, and the S..t of the NE.

j-

N.

t

of Sec.

of the NE . of said

January 25, 1875,) to

the State of Iowa under the act of May 12, 1864 (13 Stat., 72), for the
Sioux City and St. Paul Railroad Company. The patents were vacated
October 21, 1895 (159 U. S., 349), at suit of the United States against
said company, instituted October 4, 1889. On February 21, 1S96, the

lands, the title to which was restored under said suit, were opened to
entry under the instructions of November 18, 1895.
February 12,' 1896, Fanny S. and Cornelia Day Wilder, heirs of
Amherst H. Wilder, deceased, iled i the local office an application
under section 4 of the act of March 3, 1.887 (24 Stat., 556), for a con-

firmatory patent to all of the lands before described, and on the same
day Judson L. Greene, jointly with Elizabeth llarker, widowof William
Barker, for the benefit of his heirs, tendered a like application for a
conflrmatory patent to said lands; also under said act, as settlers and
not as purchasers, notice of claim was filed, January 27, 1896, by Charles

Gustafson for the NE. , and, February 26, 1896, by William Egdorf,
for the NW . February 27, 1S96,said Egdorf filed homestead application for said NW. I-, alleging settlement April 15,1894, and the same
day Albin W. Chalstrom filed hoiestead application tllerefor, not claiihing settlement or improvement.

March 18, 1896, said Gustafson filed

homestead application for said NE. -, alleging residence since 1884.
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There were other applications not necessary to be noticed, no rights
being now asserted thereunder.
Notices of the applications `Wereduly given for hearing, May 20,1896,

but hearing was postponed to September 16,1896,when said Gustafson,
Egdof, and Chalstrom appeared in person and with counsel, and the.
-other mentioned parties by counsel.

May 27, 1897, the local office

recommended that the homestead applications by Gustafson and Egdorf
be accepted, and that all other applications be rejected. Oil appeals
of Greene and Harker, the Wilders and Chalstrom, to your office,the
recommendation

of the local office was affirmed, and said appellants

appealed to the Department.
There is no conflict in the evidence.

August 27,1887,the railroad company, by contract, sold said NE.and NW. 1 to William Harker and J. L. Greene, jointly, on deferred
payments, they paying 489.33 at execution of the contract. Said contract contained a proviso for forfeiture upon failure to make the deferred
payments at stipulated times, and upon failure to pay the taxes upon
the land, which by the terins of the contract were to be paid by the
purchasers. May 17, 1888, Harker wrote the company declining to
make further payment of principal, interest, or taxes, until title was
settled and possession given, the lands being in the possession of certain adverse claimants, and requested a modification of the contract of
purchase, relieving them from further payments, or a return of the
amount paid, and that the purchasers had contracted subject to occupation by the squatter, and had agreed to abide result of the pending ejectmeit suit against the occupants. The company declined to change the
agreement and said it expected purchasers to make payments promptly.
No further palyments of pLrchase price or taxes was made.

October 10,

1889, the purchasers were advised that their contract had been canceled.

December 26, 1892, Harker and Greene again wrote the com-

pany that, if it would return the amount paid and interest, they would
surrender their contract. The company answered, December 30, 1892,
that it had demanded payment of overdue instalments, which they
neglected, and in due course the contract had been canceled.

Since

cancellation of the contract of purchase by the company, the parties
claiming under said contract cannot be considered as purchasers entitled
to benefits of the act of March 3, 1887,and the rejection by your office
of the application for a confirmatory patent, based upon said contract,
is affirmned.
On September 10, 1890, Amherst El. Wilder was a director in said

railroad company, and a trustee for the bondholders in the mortgage of
the railroad lands. On that day the company conveyed the lands here
in question to Gotlieb Schwartz, for said Wilder, and September 26,
1890, said Schwartz conveyed them to said Wilder. The company sold
the land to Wilder, and at his request so conveyed because he did not
wish the deed, which he as trustee had to execute, to run to himself.
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He paid for the land in land grant bonds. This purchase was made
nearly one year after the institution of the suit by the United States
to recover the title to the land, and Wilder, as trustee, was party
defendant to that suit andInew all about it.
Under the facts and circunstances shown in this case, Wilder could
not have purchased "'in good faith " within the meaning of the act of
March 3, 1887, or " in actual ignorance of any defect in the railroad
company's title," or " in reliance upon te? action of the government
in te apparent transfer of title."
In United States

v. Winona, etc., Railroad

(165 U. S., 480), the

court construed the words " bona fide and "good faith" as applied to
purchasers of said lands, and said:
It matters not what constructive notice may be chargeable to such a purchaser,
if, in actual ignorance of any defect in the railroad company's title, and in reliance
upon the action of the government in the apparent transfer of title by certification
or patent, he had made an honest purchase of the land.

Mr. Wilder does not come within this modified definition of "bona

,Adl' or "good faith" purchaser, and no rights can be successfully
maintained under the act of March 3, 1887,predicated upon said purchase.

The action of your office in denying the application for a' cen-

firmatory patent to the heirs of Wilder is therefore affirmed.
G-ustafsonwas in possession of the tract he now claims and had been
for six years residing tere, cultivating and improving the same, and
Egdorf was in possession of, residing on, and improving the tract
claimed by him at the date of the application by Chalstrom, who had
never settled upon or improved the land.
Your officedecision, in so far as it sustained the homestead applications of Gustafson and Egdorf and rejected the homestead application
of Chalstrom, is also affirmned.
MINING CLAIM

GI-ITS ACQUIRED

BY LOCAXION.

HUSTLER AND NEw YEAR LODE. CLADIS.
The location of a mining claim, as made upon the surface of the ground by the
locator, determines the extent of his rights below the surface, and the end lines
of the locat'on, as established by him on the surface, place the limits beyond
which he may not go iu the appropriation of any vein or veins along their course
or strike, except in a case where it is developed that the location has been
placed, not along, but across the course or strike of the vein, in which event the
side lines of the location become the end lines, and the end lines the side lines
*
of the claim.
Directions given for the modification of Rules 7 and 8 of the Mining Regulations, in
so far as they are in conflict with the conclusions herein reached.

Secretary Hitchcock to te
(W. V. D.)

CJommissioner of the General Land Offlee,
April 18, 1900.
(A. B. P.)

February 3, 1898, HI. W. Davis made mineral entry No. 1618, for the

Hustler and New Year lode mining claims, survey No. 10313,Pueblo,

6¶~Ek~c.2/5.
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Colorado, excluding therefrom certain conflicts with the Fort Wilcox
lode claim, survey No. 10180,and the Sitting Bull lode claim, survey
No. 11272.

As located and surveyed the southerly end line of the Hustler claim
is laid upon the northerly side line of the New Year, thus forming the
only point of junction between the two claims. The easterly side line
of the Hustler,in its southwesterly course, extends entirely across, and
some distance beyond, the Fort Wilcox claim. The westerly side line
of the Dlustler extends-into, but not entirely across the Fort Wilcox.
There is thus embraced in the Hustler location, at its southeasterly
corner, a sall triangular piece of ground adjoining the southerly side
line of the Fort Wilcox, and the northerly side line of the New Year
(tract B on the accompanying diagram), and not embraced in any other
claim.
July 1, 1898, your office required an amended survey to be made in

order to more specifically describe the exclusions from the entry, and
also for the purpose of establishing a new southerly end line of the
Hustler claim at the point where the assumed lode line of that claim,
in its southwesterly course, intersects the northerly side line of the
Fort Wilcox claim (dotted line C and D on said diagram), whose loca-

tion antedated that of the Hustler. The amended survey was accordingly made, and as one of the results thereof the Hustler and New Year
claims were rendered

non-contiguous.

December 8, 1898j your office

dire(!ted that the mineral entryman be allowed sixty days from notice
within which to show cause why his entry should not be canceled as to
the Hustler claim because of such non-contiguity, and held that in
default of such show ing the entry would be canceled to the extent in di-

cated without further notice.
February 21, 1899, the entryman, presumably assuming the action of
your office, whereby his claims were rendered non-contiguous, to be cor-

reet, filed his written consent to the cancellation of his entry as to the
Hustler claim, and on March 15, 1899, the entry was accordingly can-

cele'l as to that claim, and approved or patent as to the New Year
claim. Patent for the New Year claim was thereupon issued April 4,
1899. Subsequently, however, resident counsel for the applicant for

patent filed a petition asking that your officereconsider and review its
action requiring the establishment of a new southerly end line for the
Hustler claim, contending, in substance and effect, that such action
was erroneous, and that the entry of the Hustler claim as originally
allowed should be reinstated and passed to patent under the application and former proceedings had thereon.
This petition was denied by your office,and the applicant for patent
thereupon appealed to the Department.
In addition to rendering the Hustler and New Year claims noncontiguous, as stated, and therefore not subject to application and
entry as adjoining claims held in common, the effect of the action of

-
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your office is to deny the right of the applicant for patent, to two small
triangular parcels of ground, represented on the accompanying diagram
as tracts A and B, which were embraced in the Eustler claim as orig-

inally located, surveyed, and applied for. The appellant contends that
both these tracts were lawfully included in the location of the Hustler
claim, and that, having included them in his application for patent,
proceedings thereon having in all respects been regular and without
adverse claim, he is entitled to entry and patent embracing them as a
part of the Hustler claim.

As has been shown, they vere embraced in

the entry as originally allowed, and the question presented is, whether
the action of your officerequiring the establishment of a new southerly
end line for the Hustler claim, at the point and in the manner stated,
thus excluding from said claim the two small tiangular tracts aforesaid, and thereby rendering the New Year and Hustler claims noncontiguous, and for that reason not subject to entry and patent as
adjoining claims held in common,was legal and proper. That action is
based upon paragraph

7 of the milling regulations, which is as follows:

The rights granted to locators under section 2322, Revised Statntes, are restricted
to such locations on veins, lodes, or ledges as may be

situated

on the public domattin,"

In applications for lode claims where the survey conflicts with the survey or location lines of a prior valid lode claim and the ground within the conflicting surveys
is excluded, the applicant not only has no right to the excluded ground, but he has
no right to that portion of any vein or lode the top or apex of which lies within such
excluded ground, unless his location was prior to May 10, 1872. His ight to the
lode claimed terminates where the lode, in its onward course or strike, intersects the
exterior boundary of such excluded ground and passes within it. The end line of his
survey should not, therefore, be established beyond such intersection.

The case of Del Afonte Mining Co. v. Last Chance Mining Co. (171
U. S., 55), was one where a number of questions were certified by the
lower court to the supreme court for decision. One of the questions

certifiedwasMay any of the lines of a junior lode location be laid within, upon or across the
surface of a valid senior location for the purpose of defining for or securing to such
junior location under ground or extra-lateral rights not in conflict with any rights of
the senior location I

The supreme court, after referring specifically to and quoting from
the earlier cases of Belk v. Meagher (104 U. S., 279) and Gwillim v. Donnellan (115 U. S., 45), said:
The question presented in each of those cases was whether a second location is
effectual to appropfiate territory covered by a prior substituting and valid location,
and itwas held it is i4t. Ofthecorrectnessofthose decisions there can be no doubt.
A valid locat on appropriates the surfa ce, and the rights given by such location cannot,
so long as it remains in force, be disturbed by any acts of third parties. Whatever
rights on or beneath the surface passed to the first locator can in no manner be
diminished or affected by a subsequent location. But that is not the question here
presented. Indeed, the form in which it is put excludes anyimpairment ordisturbance
of the substantial rights of the prior locator. The question is whether the lines of a
junior lode location may be laid upon a valid senior location for the purpose of defin-
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ing or securing " underground or extra-lateral rights not in conflict with any rights
of the senior location." In other words, in order to coPiply with the statute, which
requires that the end lines of a claim shall be parallel, and in order to secure all the
unoccupied surface to which it is entitled, with all the underground rights which
attach to possession and ownership of the surface, mnaya j unior locator place au end
line within the limits of a prior location
:

And after an elaborate discussion of tle mining statutes, in so far
as they relate to the subject, and an exhaustive review of the authorities, and of the practice of the land department, bearing directly or
indirectly upon the same, the court held that the question should be
answered in the affirmative, and it was so answered. In its opinion
(pages 83 and 84) the court said:
A party wrhois in actual possession of a valid location may maintain that possession and exclude every one from. trespassing thereon, and no one is at liberty to
forcibly disturb his possession or enter upon the premises. At the same time the
fact is also to be recognized that these locations are generally made upon lands open,
unenclosed and not subject to any full actual occupation, where the limits of possessory rights are vague anal uncertain hud where the validity of apparent locations
is unsettled and doubtful, Under those circumstances it is not strange-on the
contrary it is something to be expected and, as ve have seen, is a common experience--that conflicting locations are made, one overlapping another, and sometimes
the overlap repeated by many different locations. And while in the adjustment of
* those conflicts the rights of the first locator to the surface within his location, as
well as to veins beneath his surface, must be secured and confirmed, why should a
subsequent location be held absolutely void for all purposes and wholly ignored?
Recognizing it so far as it establishes the fact that the second locator has made a
claim, and in making that claim has located parallel end lines, deprives the first
locator of nothing. ICertainly, if the rights of the prior locator are not infringed
upon, who is prejudiced by awarding to the second locator all the benefits which
the statute givies to the muaking of a claim? To say that the subsequent locator
must-when it appears that his lines are to any extent upon territory covered by a
prior valid ocation go through the forn of making a relocation simply works
delay and may prevent him, as we have seen, from obtaining an amount of surface
to which he is entitled, unless he abandons the underground and extra-lateral
rights which are secured only by parallel end lines,

In its discussion of another branch of the case, likewise pertinent to
the question here presented, the court, referring to the cases of Argentine Mining Company v. Terrible Mining Company.(122 I. S., 478) and
King v. Amy, etc., Mining Company (152 U. S., 222), said, among other

things, that one of the principles settled by those cases wasthat the lines of a location as made by the locator are the only lines that will be
recognized; that the courts have no power to establish new lines or make a new
location.

Andthen passing to an examination of the provisions of the statute in
their relation to the subject, it was further said:
Premising that the discoverer of a vein makes the location, that he is entitled to
make a location not exceeding 1500feet in length along the course of such vein and
not exceeding "three hundred feet on each side of the middle of the vein at the
surface," that a location thus made discloses end and side lines, that he is required
to make the end lines parallel, that by such parallel end lices he places limits not
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merely to the surface area but limits beyond which below the surface he cannot go
on the course of the vein, that it must be assumed that he will take all the length
of the vein that he can, we find from section 2322 thathe is entitled to " all veins,
lodes and ledges throughout their entire depth, the top or apex of which lies inside
of such surface lines extended downward vertically." Every vein whose apex is
within the vertical limits of his surface ines passes to him by virtue of his location. He is not limited to only those veins which extend from one end line to
another, or from one side line to another, or from one line of any kind to another,
but he is entitled to every vein whose top or apex lies within his surface lines.
Not only is he entitled to all veins whose apexes are within such limits; but he is
entitled tothemi throughout their entire depth, " although such veins, lodes or ledges
may so far depart, from a perpendicular in their course downward as to extend
outside the vertical side lines of such surface locations." In other words, given a
vein whose apex is within his surface limits he can pursue that vein as far as he
pleases in its downward course outside the vertical side lines. But he can pursue
the vein in its depth only outside the vertical side lines of his location, for the statute provides that the " right of posession to such outside parts of such veins or
ledges shall be conlined to such portions thereof as lie between vertical planes
drawn downward as above described, through the end lines of their locations, so
continued in their own direction that such planes will intersect such exterior parts
of such veins or ledges.
This places a limit on the length of the vein beyond which he may not go, but it
does not say that he sball not go outside the vertical side lines unless the vein in its
course reaches the vertical planes of the end lines. Nowhere is it said that he must
have a vein which either on or below the surface extends from end line to end line
in order to pursue that vein in its dip outside the vertical side line.

The conclusions of the court were finally summed up

i

the following

propositions:
First, the location as made on the surface by the locator determines the extent of
rights below the surface. Second, the end lines, as he marks them on the surface,
with the single exception hereinafter noticed, place the limits beyond which he may
not go in the appropriation of aoy vein or veins along their course or strike. Third,
every vein "the top or apex of which lies inside of such surface lines extended
downward vertically" becomueshis by virtue of his location, and he may pursue it
to any depth beyond his vertical side lines, although in so doing he enters beneath
the surface of some other proprietor. Fourth, the only exception to the rule that
the end lines of the location as the locator places them establish the limits beyond
which he may not go in the appropriation of a vein on its ourse or strike is where
it is developed that in fact the location has been placed not along but across the
course of the vein. In, such case the law declares that those which the locator
called his side lines are his end lines, and those which he called end lines are in fact
side lines, and this upon the proposition that it was the intent of Congress to give
to the locator only so many feet of the length of the vein, that length to be bounded
by the lines which the locator has established of his location.

In the case under consideration the Hustler claim as located, overlaps,
and one of its side lines entirely crosses, te prior apparently valid
Fort Wilcox loeation, as shown in the accompanying diagram.

As thls

located the Hustler was surveyed and included in the application for
patent along with the adjoining New Year claim. Was the Hustler
claim legally and properly located, notwithstanding the said conflict?
In view of the considerations stated and the principles established
by the supreme court in the Del Monte-Last Chance case, and in the
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earlier decisions referred to by the court, the Department is of the
opinion that this question must be answered in the affirmative.
Recognizing the Hustler location then, as in all respects valid, subject
only to existing superior rights under any prior location in conflict
therewith, what are the rights of the applicant for patent in this case
with respect to the Hustler claim l
Assuming that the course of the Hustler lode follows the center line
of the location, the applicant for patent, as the owner of the Hustler
claim, is entitled to the lode, in so far as it concerns the present contro-

versy, throughout its entire depth, etc., up to the point where, in its
onward course or strike, it intersects the northwesterly side line of the
prior Fort Wilcox location and passes within it. This is not all, however. If it were, the action of your officerequiring the establishment
-of a new southerly end line of the H11ustlerclaim at the point herein-

before indicated, would probably work no great injury to the Hustler
owner. But in addition to what may be properly termed the 1htstler
lode, as located, the owner of that claim, by virtue of section 2322 of

the Revised Statutes, is entitled to "the exclusive right of possession
and enjoyment of all the surface included within the lines" of the
location, except the parts within the excluded coiifiits as shown, "and
of all veins, lodes, and ledges throughout their entire depth, the top or
apex of which lies inside of such surface lines extended downward
vertically, although such veins, lodes, or ledges may so far depart from
a perpendicular in their course downward as to extend outside the
vertical side lines" of such location.

It is not that he has been deprived of any right with respect to what
maybe termed the Hustler lode that the appellant complains, but that
by the action of your office, he has been deprived of his right under
the statute to the exclusive possession and enjoyment of the surface
area of said tracts A and: B, and of the veins, lodes, or ledges the tops
or apexes of which may lie within the lines thereof extended downward

vertically, and within the end lines of the Hustler location as originally
surveyed and marked on the ground. In other words, his contention
is that the surface, and underground or extra-lateral rights, secured to
him under the law by virtue of his location of the Hustler lode, have
been denied him by your office to the extent of the area included in
said tracts A andlB.
The Department is of the opinion that this contention, though soiewhat at variance with the existing practice, is in accord with the principles established by the supreme court in the Del. Monte-Last Chance
case, and that, in the light of those principles, the action of your office
cannot be sustained
Rules 7 and 8 of the mining regulations were first adopted substan
tially as they now exist, by circular of December 4, 1884 (3 L. D.,
- 540-1). That circular was referred to by the court in the Del MonteLast Chance case (page 82) as having slightly qualified the previously
2967-VOL

29-

43

674

DECISIONS

RELATING

TO THE

PUBLIC

LANDS.

existing instructions on the subject, and as being to that extent out
of harmony with the court's views. Te patentslinvolved in that case,
though issued subsequently to said circular, were in accord with the
previously existing practice, to which the court referred with approval.
Each patent gave the entire boundaries of the original location, and
excepted therefrom those portions included within the prior valid locations, so that on the face of the patent appeared the original survey of
the location with the parallel end lines, the territory granted, and the
territory excluded (page 80).
This was upon the principle that the location, as made on the surface by the locator himself, determines the extent of his rights below
the surface, and that the end lines as he established them on the
surface, and not as they may be established by the land department for him, place the limits beyond which he may not go in the
appropriation of any vein or veins along their course or strike, except

in a case where it is developed that the location has been placed not
along but across the course or strike of the vein, in which event the
side lines become the end lines, and the end lines become the side lines
of the claim.

Applying this principle to the facts of the present case, it is clew that
the action of your office,if sustained, would deprive the applicant for
patent of surface, and underground or extra-lateral rights, with respect
to said tracts A and B, to which he is entitled under the law by virtue
of his location of the Hustler lode. Assuning that he has complied
with the law in other respects, he is entitled to entry and patent for the
Hustler claim as located, surveyed, and applied for, excepting therefrom. the conflict with the prior Fort VWilcoxlocation and the conflict
with the Sitting Bull claim as excluded by the application.
The decision of your office is therefore reversed. The applicant's
entry will be reinstated as to the Hustler claim, and if it is found that
the law in other respects has been complied with, the same will be passed

to patent in accordance with the original survey of that claim. Tie
amended survey, made in answer to the requirement of your office,will
be disregarded.
In so far as Rules 7 and 8 of the mining regulations are in conflict
with the views herein expressed they will no longer be followed, and
you are requested to submit, for the approval of the Department, a modification of said rules 7 and S to conform to the principles established
by the supreme court in the Del Monte-Last Chance case, and as herein
set forth and followed.
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RAILROAD GRANT-CLASSIFICATION OF LAN2DS-MIWINGCLAM.
LUTHYE ET AL V.NORTHERN PACIFIc

R. R. CO.

The classification of land as mineral, by the board of commissioners, acting under
the provisions of the act of February 26, 1895, and the final approval of such
classification by the Secretary of the Interior, is in effect a cancellation of a
previous selection of said-land by the Northern Pacific company; and thereafter
the said company, or any one ciaiming right or title through said company, cannot be heard to question the character of the land, except upon the ground of
fraud in the matter of such classification.

,SecretaryRitchcock to the ommissioner of the General Land Office,
(W. V. D.)

Apritl 18, 1900.

(C. J. W.)

November 12, 1896, Hans and Nick Luthye filed application for
patent No. 3780 for the Luther Lodge lode mining claim, Helena, Montana, situated in lot 4 of Sec. 25 T. 7 N., R. 14 W. Notice of said

application was duly published and posted for the period required by
law, during which time no adverse claim was filed. It appears that
said lot 4 is within the indemnity limits of the grant to the Northern
Pacific Railroad Company, and was selected by said company, under
its grant, May 6 1893, in list No. 220. March 5, 1897, the mineral

claimants applied to make entry of said mining claim, but the local
officers refused to allow entry to be made because of conflict with the
aforesaid selection by t railroad company. No appeal was taken,
but on May 21, 1897, said mineral applicants filed a petition asking. for

a hearing, and the same was forwarded to your office with the papers
in the case, accompanied by the recommendation of the local officers
that a hearing be ordered. The petition alleges that the land is
mineral incharacter and has long been known as mineral land, and is
surrounded by mineral entries.
June 3, 1897,your officedirected the local officers to-order a hearing
and to give notice of the same to the mineral claimants and to the
proper representative of the Northern Pacific Railroad Company. The
hearing was had, and resulted in a finding by the local officers to the
effect that'the land is not mineral in character, and a recommendation
that the mineral application be rejected. June 14, 1898,the mineral
applicants

filed a motion for rehearing on the ground of new develop-

ments and discoveries of mineral bearing veins upon, said claim, and a
rehearing was accordingly allowed and had.
April 4, 1899, the register and receiver rendered disagreeing
opinions, the receiver finding the land to be mineral in character, and
the register finding it to be non-mineral in character. Both parties
appealed, ,and on June 30,1899, your officereversed the decision of the
receiver, and affirmed that of the register. From this decision the
mineral claimants have appealed to the Department.
The railroad company has filed in the Department a motion to dis-
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miss said appeal. For reasons which will hereafter appear, it is
believed that this motion need not be considered and disposed of as a
preliminary matter.
The testimony taken at the two hearings is voluminous, but will not
now be entered upon. A record fact of which the Department must
take notice, which was not referred to by the local officers nor by your
office, is of such significance as to require the remanding of the case to
your office for consideration anew as hereinafter directed.

It appears that said lot 4 was classified as mineral land by the board
of commissioners appointed under the provisions of the act of February
26, 1895 (28 Stat., 683),for the Helena land district, Montana. It is
included in the E. of the E. i ,of section 25, and was first returned by
said commissioners in their report for the month of January, 1898,in
which the unpatented

portion of the E.

4 of the

E. Woofsection 25 was

classified as mineral. The mineral claim in question was then a part
of lot 4, as desciibed in the plats of survey on file in the local office.

The report for the month of January appears to have been returned to
said commissioners for a more particular designation as to what lands
in the E.

3

of the E.

4 of section

25 were classified as mineral, and said

lot 4 was again returned in the report for the month of August, 1898,
as mineral land, and the classification was advertised as required by
law and no protest was filed.

The report of said classification was

approved by the Secretary of the Interior April 5, 1899. Since said
approval, the officialplat of survey of said lot 4 was changed by order
of your office, indicating thereon the Luther Lodge lode mining claim,
survey No. 5008, and dividing said lot 4 into new lots 4, 11, and 12.
This change in the description of the land is without effect upon the
action of said board of commissioners and of the Department in classifying original lot 4 as mineral land.
The first secfionof the act of February 26, 1895,aforesaid, enactsThat the Secretary of .the Interior be, and is hereby, authorized and directed, as
speedily as practicable, to cause all lands within tbe land districts hereinafter
named in the State of Montana and Idaho within the land grant and indemnity
land grant limits of the Northeri) Pacifie Railroad Company, as defined by an act of
Congress entitled "An Act granting lands to aid in the construction of a railroad
and telegraph line from Lake Superior to Puget Sound, on the Pacific coast, by the
northern route," approved July second, eighteen hundred and sixty-four, and acts
supplemental to and amendatory thereof, to be examined and classified by conmissioners to be appointed as hereinafter provtded,.with specialreference to the mineral
or non-mineral character of such lands, and to reject, cancel, and disallow any and
all claims or filings heretofore made, or which may hereafter be made, by or on
behalf of the said Northern Pacific Railroad Company on any lands in said land
districts which upon examination shall be classified as provided in this act as
mineral lands.

Section 5 provides the method whereby, and specifiesthe time within
which, the railroad company may object to the classification as mineral

of any particular land within the grant to said company, and be heard
before the classification is approved.
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Section 6 providesThat as to the lands against the classification whereof Do protest shall have been
filed as hereinbefore provided, the classification, when approved by the Secretary of
the Interior, shall be considered final, except in case of fraud, and all plats and
records of the local and general land offices shall be made to conform to such classification.

It is apparent that the chief purpose of the act was to determine speedily and finally what lands, within the limits of the grant to the Northern
Pacific Railroad Company, in certain land districts in the States of
Montana and Idahoj were excepted from the operations of the grant by
reason of their mineral character. A selection or filing by the railroad
company, before or after the passage of the act, would make no difference, since all selections and filings by or for the railroad company,

upon lands classified under said act as mineral lands, were to be canceled. The classification of said lot 4 as mineral land by the board 'of
commissioners, and the final approval of such classification by the
Secretary of the Interior, was, in effect, a cancellation of the selection

of said lot by the Northern Pacific Railroad Company, and thereafter
neitber said railroad company nor anyone claiming title or right
through said company could be heard to question the mineral character
of the land, exeept upon the ground of fraud, which is neither alleged
nor shown in this case. Lamb et al. v. Northern Pacific Railroad Company (29 L. D., 102). It was, therefore, error on the part of your office

to undertake to determine the character of the land as between the
mineral claimants and the Northern Pacific Railroad Company, when
the mineral character of the land had been previously determined
between the United States and said company.
Your office decision of June 30, 1899, is accordingly vacated, and the
record is remanded for proceedings to be had adjudicating the ease as
between the United States and the mineral applicants in accordance
with the law applicable to such cases.

RAILROAD

LANDS-SECTION

5, ACT OF MARCH 3,

SS7.

AMERICUS . HALL.
There is no right of purchase under section 5, act of March 3, 1887, on the part of
one who has assigned to the railroad company the contract of purchase under
which he laims, and surrendered possession thereof in accordance with such
assignment.

Secretary ilitc7hock to the Commissioner of the General Land Oe,
(w. V. D.)
April 19, 1900.
(A. S. T.)

On September 6, 1898,Virgil Americus applied to make homestead
entry for the NE.

of See. 9, T. 4 N., R. 17 W., S. B. M., Los Angeles,

California, land district, and on the same day John Hall applied to
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purchase said tract under the provisions of the act of Congress
approved March 3, 1887 (24 Stat., 556). On October 14, 1898, Americls was allowed to make said entry as No. 8751.

The land in question is a portion of the lands lying within the
primary limits of he grant formerly made to the Atlantic and Pacific
Railroad Company and was declared forfeited by the act of July 6,1886
(24 Stat., 123), and is also within the limits of the grant made by the.
act of March 3, 1871,to the Southern Pacifice Railroad Company to
aid in the construction of its branch line. Within the conflict between
the two grants, the Atlantic and Pacific was the superior grant and
upon its forfeiture the title was restored to the United States free from
any claim on account of the Southern Pacific Railroad grant (168 U. S.
1). These lands were opened to entry September 6, 1898, and both

said applications were made on that day. Americus alleged in his
application that he had resided on the land continuously since January
21, 1893.

Hall, in his application, alleged that the land was sold by the Southern Pacific Railroad Company to Alice A. Hall on March 28, 1890, and

that he claimed it by mesne conveyances; that at the date of sid sale
it was not in the bona fide occupancy of adverse claimant under the
preemption or homestead laws, and that it had not been settled upon
prior or subsequent to the first day of December, 1882,by any person
or persons claiming the right to enter the same under the settlement
laws, except Americus, who went on the same in 1891 or 1892 "as a

jumper of claimant" and that he (Hall) and the party from whom he
claimed were bonafide purchasers of the land from the Southern Pacific
Railroad Company. Pursuant to notice Americus submitted final proof
on February 16, 1899, when Hall filed his protest alleging that he had
purchased said land from the Southern Pacific Railroad Company and
had cultivated and improved it prior to any settlement thereon by
Americus, and that Americus had not settled on it n good faith.
Oil February 17,1899,Hall submitted proof of his right to purchase
the land and Americus protested on the ground that Hall had not purchased the land from said railroad company in good aith, and upon the
ground that he (Americus) had an existing homestead entry on the
land.
By agreement of parties' the case was set for hearing on February
21, 1899,when both parties appeared in person and by their attorneys
and each testified-in his own behalf, and the case was thereupon closed;

but before a decision was rendered by the register and receiver, Hall
filed the affidavits of himself and Leonard Merrill, copies of which had
been served on Americus. These affidavits appear to have been filed
with a view to their consideration as evidence in the case.

On the hearing Americus testified that he settled on the land on
January

21, 1893; that he then-purchased

a house there from one
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Rehart, at the price of $20; that Rehart probably told him that Mr.
Hall had purchased the land from the railroad company; and that he
(Americus) bad not paid for the house.
Hall testified that his wife, Alice A. Hall, purchased the land from

the railroad company; that they were divorced in April, 1898,and that
she subsequently assigned to him the deed she held from the railroad
company; that at te time of said assignment he did not know that
Americus was on the land, and that lie (Hall) had made extensive
inprovementson the land. In his said affidavit, filed after the hearing
and prior to the decision by the register and receiver, Hall alleges that
the said Alice A. lill, was, at the time of said purchase from the railroad company, a citizen of the United States, being native born;, that
said purchase was made by him in his wife's name; that he paid to, said
railroad ompany all that was paid on said purchase, being $204.80,of
his own money; that after their divorce, i the settlement of their
property interests, she assigned her apparent interest in said conitract
to him, and that he subsequently assigned it to the railroad company
iii order to get back from it the $204.80he had paid for the land, so that
he might use it in the purchase of the land from the government, he
having no other means of purchasing the land, and that he was advised
by his attorneys that e could Make said assignment, receive said
money from the railroad company, and then prove up and pay for the
land the same as though he still bad the contract in his possession.
Leonard Merrill, in his said affidavit, states that about August 1,
1898, Hall brought said contract to him and employed him to collect

from the railroad company the money he had paid on said contract, and
then stated that he wanted to get the money with which to purchase
the land from the government; that he (Merrill) corresponded with the
railroad company about refunding the money and was informed that it
would pay back the money if Hall would assign the contract to it, and
that he advised Hall that it was necessary for him to make the assignment in order to get the money,and that he could prove up?oi the land
after naking the assignment.
What purports to be a copy of said contract is on file in this case,

and it provides that upon failure of the railroad company to perfect
title to the land, so as to enable it to convey the land to Mrs. Hall, it
would refund the $201.80 without interest. The assignment of Alice
A. Hall to John Hall is endorsed on said contract an(l dated July 29,
18S98,and that of John [fall to the railroad compauyj dated August
22, 1898, is also endorsed thereon, and on the margin is written the
following:
This contract, No. 10,264,canceled Anp,,st 25, 1898, and all the money received
thereon by the S. P. R. R. Co. returned to John Hall, the company's title to the
land having failed; for fall information concerning this transaction see the papers
attached hereto.
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By section 5 of the act of Mlarch 3 1887 (24 Stat., 556), it is provided:
That where any said company shall have sold to citizens of the United States or
to persons who have declared their intention to become such citizens, as a part of its
grant, lands not conveyed to or for the use of such company, said lands being the
numbered sections prescribed in the grant, and being coterminous -with the constructed parts of said road, and where the lands so sold are for any reason excepted
from the operation of the grant to said company, it shall be lawful for the bonafide
purchaser thereof from said company to make payment to the United States for said
lands at the ordinary government price for like lands, and thereupon patents shall
issue therefor to the said bona fidepurchaser his heirs or assigns.

The assignment of Hall to the railroad company is as follows:
I, .John Hall, to whom the within contract No. 10264is sold, assigned and traisferred, forand in considerationofthe sum of twohulndred and four 80/100,$204.80,to
me in hand paid, do hereby sell assign and transfer all my right, title, interest and
claim in and to the within contract, unto the Southern Pacific Railroad company,
its successors and assigns forever.
Witness my hand and seal at Los Angeles, California, this 22 dy of August, 1898.
JOHN HALL.

Without entering upon a discussion of the question as to what if
any, rights Hall acquired by said purchase or by said assignment, it is
sufficient to say that by the assignment to the company he transferred
all his interests in said contract to the railroad company, and divested
himself of whatever rights he may previously have had under the contract. The statute contemplates that the party applying to purchase
the land from the government, shall be the owner, by purchase from
the railroad company, or by assignment, or inheritance from one who
purchased from the railroad company, of some interest in the land, and

it cannot be said that Hall, after executing said assignment and surrendering possession of said contract to the railroad company, was the
owner of any interest either in the land or in said contract.
Your said decision is therefore affirmed, and said application of Hall
is rejected.
INDIAN LANDS-ALLOTAIENT-RELINQTJISITMENT.

STEPHENGEEN.
Thse relinquishment of an Indian allotment is not effective until approved by the
Secretary of the Interior; and, pending departmental action o such relinquishment, no intervening claim to the land should be allowed.
Sfecretary

(W. V. D.)

Hlitcheock-to the (olnvi
missioner of the General Land Office,
April 19, 1900.
(W. . P.)

January 29, 1900,this. Delartment rendered a decision (unreported)
the application of Stephen
Gheen to make soldier's additional homestead entry for the SE. - of the
affirming your office decision rejecting

NE. and the NE. -of the S. 1 Sec 3, T. 66 N., R. 19 W 4th p. m.,
Duluth, Minnesota, land district, because of conflict with Indiali allot-
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ment No. 29 to Nancy Gheen, and the applicant has filed a motion for
review of said departmental decision upon the ground that it was
rendered upon an incomplete record.
October 2, 1888, Nancy Gheen made application for an Indian allot-

ment of certain unsurveyed land which was allowed. When the land
was surveyed, the allotment was, May 3, 1893, adjusted to conform to

such survey to'include the lands in question December 23, 1898, she
filed in the local officea statement under oath in which she saidThat when said allotment was made this deponent flly believed that she was
entitled to said land under the act mentioned, and that she had then fully complied
with the requirements of said act. That she is now informed and believes that she
has no rights under said act.
I therefore relinquish to the United States all my right, title and interest in and
to said land and to each and every part of the same forever.

In respect to this paper, the register said:
Rejected January 13, 1899, because claimant's right is Indian allotment No. 29
and the same is not offered as an application to relinquish. Indian allotments an
not be relinquished at this office except by order of the Commissioner of the General Land Office.

The allottee appealed from this action of the register. February 16,
1899, the local officers transmitted an affidavit of the allottee, dated
February 9, in which, after stating that she applied for an allotment of
said land under the act of February 8, 1887,she saidThat when she made said allotment, she having Indian blood in her, believed
that she was entitled to said land. That she is now informed and believes that she,
being the daughter of a white man, has no right under said act. That her father
was a white man and she is a white woman. That she also attempted to enter said
land under act of August 3rd 1878, timber and stone. Also that she has attempted
to relinquish said land at two different times. That she has not received money or
other valuable consideration as an inducement to relinquish said land, but has a
good and sufficient reason for so doing.
That she hereby relinquishes to the United States all her right, title and interest
in and to said land by reason of any or all of said acts.

Your office considered her appeal and in a decision of April 1, 1899,

after reciting that the allotment application was approved June 28,
1892, and afterwards suspended for investigation, and that a special
agent had reported that Nancy Slecn is a half-breed, that she lived on
the laud for two years but abandoned it in 1892 to live on other land,
that it is valuable for timber, that she had filed a sworn statement for
it under the timber land law and that her improvements are valued at
$45.00,it is said:
As this office has-no authority to accept the relinquishment of an Indian allotmnent,your action in refusing the same was correct and is approved. Inasmuch;
however,-as a statement nder oath, is now filed by the party, from which it
appears that she is the daughter of a white man and so not competent to receive an
allotment, it is considered that such acknowledgment of illegality may be accepted
as conclusive and the allotment canceled. Such action is hereby taken.

There was no appeal from this decision.
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January 1.3, 1899, tephen Gheen filed his application to make entry
for said land under section 2306, Revised Statutes. The local officers
rejected his application "because of conflict with Indian allotment No.
29 in favor of Nancy Gheen, the same being intact on the records of

this office." The applicant appealed to your office claiming that his
application should have been allowed "the segregation of the land
applied for having been removed by the relinquishment of the preYour office by decision of May
vioUsly subsisting Indian allotment."
10, 1899, affirmed the action of the local office rejecting Gheen's application and upon appeal tat decision was affirmed by the departmental
decision of which a review is now asked.

The fact that the relinquishment of the Indian allottee. was not
among the papers transmitted with the appeal was referred to in said
decision, and it was said:
Its omission, however, is immaterial because an Indian allottee, without the
approval of this Department on a proper application, can not relinquish or convey
*the allotted lands.

It is insisted that if said relinquishment *itlhthe affidavits of the
allottee relating to her allotment and relinquishment, together with the
record of the action taken thereon, had been before the Department, a
different ciclusion would have been reached. The papers and record
referred to have been examined and the facts are found to be as herein-

before set forth.
In the argument it is asserted that your office allowed a contest to
be brought against this allotment and has taken the same course as to
other allotments, and that this course of bringing claims of this character within the operation of the act of May 14, 1880 (21 Stat., 140), in
the matter of contests operated also to bring them within the provisions of that act as to relinquishment. and that at the time of this relinquishmelnta rule of action had been adopted that justified the allottee
and this applicant i proceeding upon the belief that, the filing of the
relinquishment at the local office operated to relieve the land fromt
segregation, and thus to subject it to appropriation by the first legal
applicant. This contention can not be sustained. In no case, and at
no time, has it been held that the relinquishment

of an Indian allot-

ment has the effect of releasing the. land immediately upon its filing in
the local office. The rule has always been that such relinquishments
have no effect until approved by the Secretary of the Interior.
It is also insisted that evea though the localofficers had no authority to ant upon said relinquishment yet it should have been accepted
when shown to have been made for good reasons, and given effect as

of the time of its presentation at the local office. The case of Dickie
v. Kennedy (27 L. D., 305), is cited in support of this contention.

There an application to make homestead entry was presented with a
relinquishment of a Crow Indian allotment, and the local officers
permitted the entry to be made. The relinquishnent was afterwards
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approved by the Secretary of the Interior and in a contest between
two claimants for the land subsequently coming before this Departnient that entry was, under the-circumstances, allowed to stand,
although irregularly allowed. This decision does not sustain the
contention of the applicant here, but, on the contrary, recognizes the
rule which he is attacking.

In this case the Indian allotment segregated the land from the
public domain and served to prevent any other disposition of it. The
fact that the allotment should ot. have been allowed was not disclosed upon the face- of the record but required proof outside that
record to establish it. The allotment was therefore primafacie valid
and was a bar to the allowance by the local officers of the filing of

any other claim for the land. Furthermore, this allotment with others
had been suspended pending an investigation as to its legality, and
this alone was sufficient to prevent the local officers from taking any
action relative thereto or to the land covered by it. They had no
authority to allow Gheen to make entry for said land in pursuance

of his application. The rule that relinquishments of Indian allotments shall not become effective until approved by the Secretary of'
the Iterior

is a wise one for the protection of the allottees and is too

well established to require any discussion. There seems to be no
sufficient reason for holding that a different rule should apply to a
relinquishment made because the allottee is not an Indian. The
question as to whether one is an Indian within the purview of the
allotment laws is not always easily determined. The statement in a
relinquishment to the effect that the allottee is not an Indian should
not be accepted without examination into the facts, and no .claim
should be allowed to attach to the land pending such examination. It
is the established policy of this Department to prevent as far as pos-.
sible controversies between Indian allottees and other laimants
involving the right of such Indian to any particular tract of land
or his qualifications to'have an allotment. An effective enforcement
of this policy requires that full control of the land in an allotment and
of all questions relating thereto shall be retained until the allotment
is finally canceled.

There is no good reason for making cases like the

one under consideration exceptions to this rule;
For the-reasons given herein the conclusion reached by the former
departmental decision is adhered to and the motion for review is
denied.
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ALASKAN LANDS-ROADVAY RESERNTATIIN-TAMVAT.
GEOR.GE N. WRIGHT.

The Department is without authority to approve an application for permission to
occupy a portion of the roadway reservation, along the shore line of Alaska, for
the purpose of a passage over and upon said reservation of an aerial tramway,
and the erection thereon of warehouse buildings to be used in connection with
said tramway.
Secretary Hitchcock

(W.V. D.)

to the Commissioner of the General Land Office,Apri
19, 1900.
(A. B. P.)

The Department is in receipt of your office communication of Feb-

ruary i7. 1900, with accompanying papers, submitting for departmental action the application of George N. Wright for permission to

nse so much of the roadway reservation of sixty feet in width parallel to the shore line of Behring Sea, at the city of Nome, in the Dis-

tiict of Alaska, set apart and reserved for the use of the public as a
highway uder the provisions of section ten of the act of May 14,
1898 (30 Stat., 409), as may be necessary for the passage over and upon

said reservation of a poposed aerial tramway, and for the erection
thereon of certain buildings for storage and warehouse purposes, to be
used in connection with said tramway.
It is set forth in said application, i substance and effect, that the
proposed tramway is to extend from a point five thousand three hundred feet at sea, where a wharf is tobe constructed, to a convenient
landing place on the shore at said city of Nome; that the purpose of
said tramway, and of the buildings for storage and warehouse purposes
to be used in connection therewith, is to provide a safe means for the
landing of freight and passengers from seagoing vessels which touch at
that point; and that the only ground suitable for the location of the
storage and warehouse buildings, and for the running of the tramway
on the shore in order to reach said buildings, is the said strip of land
sixty feet in width parallel to the shore line, reserved as aforesaid, for
the use of the public as a highway.
Accompanying the application is a plat of the city of Anvil-now
the city of Nome-based upon a survey made in August 1899,on which
the roadway reservation, under the statute, in front of the city along
the shore of the sea, is represented at one point as the "Government
Roadway," and at another as the "Water Front Reserve," and it is
stated that said reservation, as thus represented, is actually being
enforced by the military authorities at said city.
Your said communication, after stating, among other things, that the
information before your office indicates an actual occupancy of the
land embraced in said survey and plat, for towusite purposes; that
the same has been surveyed with the view to making townsite entry
thereof; that settlement rights have been acquired by the occupants
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which will become vested if such entry should be made; and that said
roadway reservation, in the event of such townsite entry, would
thereby become dedicated to the public use the same as other streets of
the town; recommends that the application be not allowed.,
The only law authorizing the Secretary of the Interior to grant
permits to individuals or corporations for the operation of public highways or business enterprises in the District of Xlaska, is found in
section six of the aforesaid act of May 14,1898, which, among other

things, provides:
That the Secretary of the Interior is hereby authorized to issue a permit, by
instrument in writing, in conformity with and subject to the restrictions herein
contained, nuto any responsible person, company, or corporation, for a right of way
over the public domain in said District, not to exceed one hundred feet in width,
and ground for station and other necessary purposes, not to exceed five acres for
each station for each five miles of road, to construct wagon roads and wire rope,
serial, or other tramways, and the privilege of taking all necessary material from
the public domain in said District for the construction of said wagon roads or tramways, together with the right, subject to supervision and at rates to be approved
by said Secretary, to levy and collect toll or freight and passenger charges on passengers, animals, freight, or vehicles passing over the same for a period not exceeding twenty years.

In the case of Nome Transportation Company (9 L. D., 447), which
involved an application for right of way for the construction of a tram-

way, somewhat similar to the application here in question, this section
of the statute was considered in its, relation to the aforesaid provision
of section ten thereof, reserving "a roadway sixty feet in width parallel
to the shore line, as near as practicable," along the navigable waters in
the District of Alaska, "for the use of the public as a highway," and,
referring to the departmental construction of the term "shore line" as
meaning "high water line" (27 I. D., 248, 263-4), it was there held as
follows:
In order, therefore, that this reservation of a highway for the benefit of the
public may not be interfered with, it is necessary that the right of way in question
should not, at any point, approach nearer the shore than the distance of sixty feet
from the high water line thereof.

The present application relates only to lands within the distance of
sixty feet from the shore line. While, the correctness of the views
expressed in the opinion referred to, as applicable to all cases of the disposal of the public lands abutting on navigable waters in said District, under the provisions of said act of May 14, 1898,is not seriously
-questioned by the applicant, it is contended that inasmuch as the lands
upon which the city of Nome is situated are claimed under both the
townsite and mining laws of the United States as extended to the
District of Alaska by the acts of March 3, 1891 (26 Stat., 1095,1099),
and May 1.7,1884 (23 Stat., 25, 26), respectively, and inasmuch as no

reservation of a public highway, such as that here in question, is
contained in either of said acts, the statute making said reservation
should not be held applicable to the present case.
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It is not necessary, nor would it be proper, to answer this contention at this time for the reason that the facts here presented do not call
for a discussion of the question thus raised, or warrant the expression
of any opinion thereon. There has as yet been no disposition by the
land department, under either of the acts referred to, of any of the
lands upon which the city of Nome is situated. You state that the
lands appear to be'claimed under the townsite laws, and that survey
thereof has been made with the view to townsite entry, but it appears
from your said communication that no application for such entry has
as yet been fled, and there is nothing in this record to indicate that
application has been made for any of said lands under the mining laws.
The lands may never be disposed of under either the townsite or mining laws so far as anything shown by the present record is 'concerned.
It will be time enough to determine whether the reservation here.
under consideration applies to lands disposed of under those laws, as
extended to the District of Alaska, when a case is presented which
involves that question. Until then it would not be proper to express
any opinion in the matter.
In view of what has been said, the Department is without authority,
under existing law and the facts presented, to grant the application of
Mr. Wright, and your office recommendation that the same be not
allowed, is approved.
REPAYMENT-ACT OF JUNE 15, S80.

J. B. HAGGIN.
Repayment of the purchase price paidon a cash entry made inder the act of June 15,
1880,by one claiming the status of a transferee, must be denied, where such
entry is canceled because the "instrument in writing," by -which the alleged
transfer

was imade, is not "bona fide."

Secretary Hitchcock to the Commissioner of the General Eand Office,

(W. V. D.) .

April 20, 1900.

(C. J. G.)

The Department has considered the appeal of J. B. laggin from
your office decision of October 20, 1899, denying his application for
repayment of fees, commissions and purchase money paid by him on

cash entries Nos. 3880 and 3881,respectively, for the N. i SE. 1 and
NE. t SW. 4, Sec. 18, T. 28 S., R. 25 E., and the W. SE. and
-

NE. 4 SW.4 Sec. 20, T. 27 S., R. 25 E., Visalia land district, California.
November 15, 1875, soldiers' additional homestead entry No. 1574,
final certificate No. 1399, January 11, 1882, under section 2306 of the
Revised Statutes, was made in the name of Elisla Lee, for the tract
embraced in cash entry No. 3880; and on the same day, to wit, Novem'ber 15, 1875, soldiers' additional homestead entry No. 1629, final certificate No. 429, was made in the name of Philip A. Parker. for the tract
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embraced in cash entry No. 3881. The additional entry made in the
name of Lee was canceled October 14,1885, because of the cancellation

on March 30, 1882,of his original homestead entry; and that in the
name of Parker

was canceled October 10, 1885, because a prior addi-

tional homestead entry was made at Susanville, California, in October,
1875,in the same name and based on the same original homestead
entry and military service, and because of the doubtful execution of
the additional entry papers.
February 6, 1886,Eaggin was allowed to make cash entries of the
lands described, under section 2 of the act of June 15,1880(21 Stat., 237),
which is as follows:
That persons who have heretofore under any of the homestead laws entered lands

properly subject to sitch entry, or persons to whom the right of those hlaving so
entered for homesteads may have been attempted to be transferred by 75ollafide
instrument in writing, may entitle themselves to said lands by paying the governnient price therefor ....

Haggin's claim of right to purchase as transferee under said section,
is based on certain instruments of writing dated January 3, 1876,purporting to be deeds of conveyance for said lands executed by N. P.
Chipman, as attorney-in-fact for Lee and Parker, to Haggin, the
expressed consideration being $100. Accompanying the papers also
were other instruments in writing purporting to be powers of attorney,
executed by Lee and Parker to said Chipman for the expressed consideration of $100, empowering him to sell and convey any lands owned

by them or which they, might acquire under the provisions of section
2306 of the Revised Statutes.
* It appearing that the name originally written in the deeds of conveyance as grantees had been erased and the name of Naggin inserted in
* lieu thereof, and no explanation being given for this. alteration, your
office held Haggin's cash entries for cancellation. Hfe thereupon
appealed to the Department, statiig that he purchased these lands in
good faith, relying upon the certificates issued in the name of Lee and
Parker and believing their entries to be valid, but still offered no
explanation of the alteration in their deeds of conveyance.
On January 16, 1888, in the case of Parker, and March 25, 1889, in
the case of Lee, neither of which is reported, the Department affirmed

the action of your office,holding that the alteration referred to was a
manifest and material one, the burden thereby being upon the party
claiming under the deeds to explain said alteration, and that in the
' absence of such explanation they were not " bonafide instruments in
writing" within the meaning of theact of June 15,1880; that in consequence Haggin was not an authorized transferee under section 2 of
said act. His cash entries were ultimately canceled.
In his application for repayment, flaggin alleges, among other things,
that in holding the additional entries of Lee and Parker for cancellation your office awarded him the alternative privilege of showing cause
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why said entries should not be canceled, or of purchasing the tracts
covered thereby under section 2 of the act of June 15, 1880; and that
upon the cancellation of the additional entries he, through his agent,
made said cash entries Nos. 3880 and 3881,and paid the required fees,
commissions and purchase money..

Your office,in denying said application for repayment, refers to the
case of J. B. Haggin (6 L. D., 457). That case involved the question

of the right to purchase by Haggin, as transferee, under an altered
instrument, as in this case, which was rejected for that reason; but in
this case under consideration cash entries were actually made by him.
Under the act of June 16, 1880 (21 Stat., 287), the Secretary of the
Interior is authorized to repay the fees, commissions and purchase
money in cases where the entry is " canceled for conflict, or where,

from any cause, the entry has been erroneously allowed and can not be
confirmed."

Under the construction of the act of June la, 1880, in force at the
time these cash entries were made, a transferee of a soldiers' certificate

of additional right was permitted to purchase under said act upon
showing his possession of said right "by bonafide instrument in writillg." It is apparent from the circumstances of this case that Haggin's
claim of right to purchase is not based on such an instrument.
The instruments purporting to be deeds of conveyance from Lee and
Parker to Haggin, were apparently accepted by the local officers in the

belief that they were bonafide instruments and therefore proper bases
for the allowance of the cash entries applied for. It was not error for
them to devolve upon him the risk incident to the subsequent discovery
of the true character of said instruments. Upon a frther examination
by your office it was found that these instruments were not bona fide
and said cash entries were accordingly held for cancellation. This
decision was affirmed by the Department.- No explanation of the want
of good faith thus found in said conveyances has been made or

attempted. This is a ease, then, where the entries were wrongfLlly
procured and not "erroneously allowed" within the meaning of the repayment act.
Your officedecision denying repayment is accordingly affirmed.
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MINING CLAIMI-BLANKET VEIN-LOCATION-ENTRY.
HOmIESTAKE MINING COMPANY.
In the case of a location on a horizontal or blanket vein, the apex of the lode is
co-extensive with the distance between the side lines of the location, and every
part or point of such apex within these limits is as much the middle of the vein,
within the intent and mneaninlgof section 2320R. S., as any other part.
The mining laws contemIplate that proceedings under an application for mineral
patent should be prosecuted to completion within a reasonable period after the
required publication, or after the termination of proceedilgs on adverse claims,
if any are filed, and failure so to do is a waiver of rights secured under the
application.
Secretary

(W.V.D.)

Hitchcock

to te Commissionerof the General Land Office,.
(W. A. E.)
plril 20, 1900.

September 10, 1879, the Giant and Old Abe Mining Company filed

application 'for patent to the Palmetto lode mining claim, survey No.
147, in the Deadwood, now Rapid City, South IDakota, land district.
During the period of publication several adverse claims were filed
and suits were duly instituted thereon. The last of these suits was
finally settled October 18, 1886.

January 13, 1899, the Homestake Mining Company, the successor in
interest of the Giant and Old Abe Mining Company, made entry upon
the application of September 10, 1879, excluding all conflict with the
patented claims: General Ellison, survey No. 224; Badger, survey No.
422; Pierce, survey No. 180; and Little Nettie, survey No. 201.
May 5, 1899, your officeconsidered the entry, and held that the exclusions left only two small tracts widely separated; that there was no
evidence of the discovery of mineral within the claimed limits nor any
satisfactory showing as to the statutory expenditures or improvements
for the benefit of the claim; and that the end lines of the claim are not
parallel. The company was therefore allowed sixty days in which to
furnish the necessary evidence in regard to discovery and improvements, and it was stated by your office that upon receipt of this evidence, if found to be satisfactory, an amended survey would be ordered
to establish parallel end lines.
In compliance with the requirements of your officethe claimant filed
the affidavit of Thomas J. Grier, superintendent and agent of the
iHomestake Mining Company, to the effect that there is a general ore
body containing gold in paying quantities extending over the entire
length and breadth of the Palmetto claim as surveyed; that the Homestake Mining Company is now, dud, for many years has been, extracting

ore from the portion of the lode entered as well as the, entire lode
embraced in the original survey; and that more than $10,000 worth
of work and labor has been performed upon each of the two separate
portions of the lode entered. This affidavit was corroborated by G. D.
Foglesong and Horace S. Clark.
2967-vOL 29-44
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Upon consideration of this affidavit, together with the other papers
in the case, it was held, by your office decision of June 14, 1899, that

the nature of the expenditures referred to by affiaint Grier does not
appear; that the Palmetto claimant stood by in silence and permitted
certain lode claims conflicting with the Palmetto to be entered as to
such coinflicts; that almost twenty years after te application for the
Palmetto was filed the present claimant discovers that the two tracts
now included in the Palmetto entry were ot included in the other
entries, and the dead Palmetto application is resurrected for the purpose of acquiring title to said tracts; that assumingthat the apex of the
lode upon which the discovery was originally made is parallel to the
side lines of the survey and of equal distance from each, no portion of
said lode or vein is withinw-hat now remains of said location; and that
the discovery subsequently

made upon each of the two tracts now

entered can not be accepted, after this long period of rest, as validating
the abandoned location,.but should form the basis of a new location,
survey, and application. The entry was accordingly held for cancellation.
From this action the claimant has appealed to the Department.
In support of the appeal there is filed an additional affidavit by
Thomas J. Grier, in which he alleges that he is now, and has been since

1878, well acquainted with the tracts included in the Palmetto entry;
that they are in the heart of the mineral bearing ore belt which the
Homestake Mining Company has. uninterruptedly worked day and
night since 1878; that there has been expended $10,000 in running
tunnels leading to, and $10,000in extracting ore from, the two tracts
in question; that at no time has it been the intention of the Homestake Company to abandon said tracts; and that actual developments
upon the ground have shown that the apex of the Palmetto lode as
originally located lies within the tracts now sought to be patented, as
well as throughout the entire length and breadth of the original location.

This affidavit is corroborated by Rlichard Blackstone, Con Green,

and Abe Davidson.
It appears from these affidavits that the Palmetto claim is located
upon a broad horizontal or blanket lode covering the entire area within
the limits of the side and end lilies. It is contended by the claimant
that in such a case there can not be any distinguished "lode line," constituting the "middle of the vein at the surface," as is the case with
the ideal lode or vein where non-mineral surface ground is included on
each side for the convenient working of the vein or lode, but that the
apex of the lode is co-extensive with the side lines, and that consequently it was error on the part of your office to hold that no portion
of the lode or vein upon which the original discovery was made is within

what now remains~ofthe location.
In the case of the Iron Silver Mining Conipany v. Mike and Starr
Gold and Silver Mining Company (143 U. S., 394), a re-argument was
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ordered by the supreme court, on its own motion, upon several questions, the first of which was:
What constitutes a "lode or vein" within the meaning of sections 2320and 2333
of the Revised Statutes.

Justice Brewer, delivering the opinion of the court said:
The fact is, there was an earnest inquiry as to whether ....
in view of the disclosures made in this, as in prior cases, of the existence of a body of mineral underlying a large area of country in the Leadville mining district, whose general
horizontal direction, together with the sedimentary character of the superior rock,
indicated something more of the, nature of a deposit like a coal bed than of the vertieal and descending issure vein in which silver and gold are ordinirily found, it
did not become necessary to hold that the only provisions of the statute under which
title to any portion of this body of mineral, or the ground in which it is situated,
can be acquired, are those with respect to placer claims.- Of course, such conclusions
would have compelled a revising of some former opinions, and have wrought great
changes in the status of mining claims in that district. Because of this we have
been very careful, and the investigations in these directions have been earnest and
protracted. It would serve no usefulpurpose tostate all the arguments which have
been advanced anc considered by us. It is enough to announe the results. Our
conclusions are ....
that the title to portions of this horizontal vein or deposit,.
"blanket" vein as it is generally called, maybe acquired under the sections concerning veins, lodes, etc. The fact that so many patents have been obtained under these
sections, and that so many applications for patents are still pending, is a. strong
reason against a new and contrary ruling. That which has been accepted as law
and acted upon by that mining community for such a length of time, should not be
adjudged wholly a mistake and put entirely aside because of difficulties in the application of some minor provisions to the peecliarities of this vein or deposit.

Assuming that the title. to portions of a horizontal or blanket vein
may be acquired under the sections concerning veins, lodes, etc.,
and that it has been satisfactorily shown in the present case that the
Palmetto claim is located on a portion.of such a vein, the usual rule in
regard to the apex or middle of the vein is one of the minor provisions
referred to by the court as of difficult application to the peculiarities of
a vein or deposit like that covered by the Palmetto claim. The only
reasonablesolution of the problem seems to be to hold that' the apex
of the lode is co-extensive with the distance between the side lines of
the location and that every part or point of such apex within these
limits is as much the middle of the vein, within the intent and meaning
of section 2320 of the Revised Statutes, as any other part. It follows
from this that your office erred in holding that no part of the lode as
originally discovered is -within what now remains of the location. As,
the ore body is shown to extend uninterruptedly over the entire claim
(including the,<,wo small. tracts in question) the loss of the, original
point of discovery by its inclusion in some other mineral claim is imma-

terial as affecting the validity of the location.
There is, however, a serious objection to the entry not considered in'
your office decision. As above stated, application for patent to the,
Palmetto claim was filed in 1879, and notice thereof was duly' published. During the period of publication several adverse claims were
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filed and suits instituted thereon. The last of these Suits was finally
settled in 1886, but entry was not made until'1899.
In the case of Cain et al. v. Addenda Mining Compaiiy (on review),
29 L. D., 62, it was held that the
ining laws contemplate that pro-

ceedings under an application for mineral patent shall be prosecuted
to completion within a reasonable period after the required publication,
or after the termination of proceedings on adverse claims, if any are
filed, and failure so to do constitutes a waiver of rights secured under
the application. In that case application for patent was filed in 1879
and due publication thereof made. Certain adverse suits were cormmenced and these were terminated

in .18S2. No frther

proceedings

were taken under the application, however, until 1894. It was held
that as-the Addenda company had permitted its application to lie dor.
mant so many years without making payment of the purchase price, it
had waived the rights obtained by the earlier proceedings upon the
application and the entry was accordingly canceled. See also the case
of P. Wolenburg et atl., 29 L. D., 302, 488.
It is alleged, as an excuse for the delay in this case, that one of the

tracts embraced in the entry is immediately under the mouth of a wood
ehute that has been in daily use for the past twenty years that it has
been necessary for the Homestake Company to maintain

an immense

woodpile at that place, entirely covering the tract in question and preventing an accurate survey thereof, which survey was necessitated by
the exclusion of conflicting claims; and that it was not until the company ceased using wood in such large quantities and began the use of,
coal, that said tract was cleared sufficiently to enable surveyors to
make a survey thereof.
The excuse given is not sufficient to keep alive for so many years

after the termination of the adverse suits the rights secured by the
earlier proceedings upon the application for patent. If the company
chose to maintain the woodpile at that place and allow the application
to lie dormant, it was, of course, at liberty to do so, but by so doing it
waived its rights under the application.,
Under the authority of the cases above cited, therefore, the entry in
question must be canceled. The claimant will be at liberty, however,
to commence patent proceedings anew if it should so desire.
Your office decision is so modified.

ANGus CAMPBELL.

Motion for review of departmental decision of January 25, 1900, 29
L. D., 436, denied by Secretary Hitchcock, April 24, 1900.
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BY PUBLICATION.

CHRISTNER. V. METZ.
If an error occurs in the service of notice by publication, which makes necessary a
republication of the notice, a new affidavit should be filed as the basis of an
order therefor, except where the defect in the service is discovered during the
period of pablication, and a proper publication is promptly made.
The case of Cladin r. Thompson, 2,%L. D., 279,overruled.

Secretary Hitchcock to the Comkmissioner of the General Land Office,
(W. V. D.)
April 26, 1900.
(J. R., W.)
January

30, 1896, Michael M. Christner

filed a contest affidavit

against William HI.Metz's homestead entry for the SE. - of the NW.
the E.

A-of

the SW. 4 and lot 2, Sec. 30, T. 7 N., R. 33 W., McCook,

Nebraska, charging abandonment.
After a proper showing, notice by publication was authorized and
attempted, but the day therein set for hearing was only twenty-six days
after the first publication. February 24, 1897, your office discovered
this defect,'aid required contestant " to. apply for notice and proceed
anew in strict compliance with the rules of practice." Contestant
republished for proper time and in the right newspaper his notice of
contest, but did not make and file a new affidavit that defendant could
not be personally served. February 27,.1899,on receipt of this new
record, your office again remanded the case and directed another publication on a new affidavit, showing that at that time defendant could
not personally be served with notice. From this action contestant
appealed to the Department.
September 1, 1899, the departmental decision modified your said
office decision upon authority of Claflin v. Thomhpson (28 L. D., 279),

and held:
As two years elapsed between the two publications the coutestant will be required
to file an affidavit showing that at the date of the last publication or at any tie
since the initiation of the contest- the defendant was ot a resident of the State of
Nebraska, or amenable to personal service of notice. Upon filing such affidavit
within the time by you directed contest vill stand, ad you will proceed to adjudicate the case on the record as made.

January 16, 1900, a departmental letter recalled said decision and
directed return of the papers in te case for further consideration
thereof. 'Said departmental-decision had, however, been promulgated
by your office and October 14, 1899, complied with, contestant' filing

the affidavit required thereby.
In Parker v. Castle, o review (4 L. D., 84), it was held
It is a principle as old as the common law itself that where personal or property
rights are involved in a judicial inquiry, jurisdiction cannot be acquired until due
notice thereof by personal service is given to the party or parties interested. In
the progress of events exception has been made to this general rule where property
rights are involved. But the exception exists only byvirtue of statetory enactment,
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and being in derogation of the common law right of personal service it is universally
held that it must be shown affirmatively that the statutory requirements have all
been complied with as a condition precedent to the acquiring of jurisdiction through
the substituted service.

The rule thus announced accords with the law as declared by the
supreme court in Galpin v. Page (18 Wall., 369):
In proceedings of this character where service is attempted in modes different
from the course of the common law the statute must be strictly construed to give
jurisdiction over the person of the defendant. A failure to comply with the rule
there prescribed in any particular is fatal where it is not cured by an appearance.
*..If
there is any different rule of decision in the State it could hardly be
expected it would be followed by a federal court so as to cut off the right of a citizen
of a different State from showing that the provisions of law by which judgment has
been obtained against him have never been complied with.

The rule thus stated obtains very generally, if not invariably,
throughout

the States..

It is held in Iowa (Bradley v. Jamison, 46

Iowa, 68), that:
An affidavit that the person to be served could not be found within the State must
have appeared of record to confer jurisdiction upon thecourt for issuanceof an order
of publication.

In Nebraska, in NcGavock v. Pollock, 13 Neb., 556:
Without an affidavit . . . . the publication of notice was void and the judgment
based thereon open to collateral attack.

In Kansas, in Shields v. Miller, 9 Kans., 390:
Where a service by publication has been made in sch a case without such
affidavit being first filed, the service is void, and every subsequent proceeding in the
case founded on such service .
must necessarily be void.

Citations to support this rule could be multiplied to an indefinite
number and selected fom reports of nearly every court of supreme
judicature in the United States.
The Rules of Practice, established under the statutory power conferred on the Commissioner of te General Land Officeand Secretary
of the Interior, have, in proceedings before the land department, when
not in conflict with provisions or requirements of statutes, the force
and effect of a statute.

Personal service is required in all cases where

possible. Substituted service by publication is governed by Rule 11.
The appeal contends, and the former opinion proceeds on the assumption, that where, as in this case, a proper affidavit for substituted service was made and for any reason the attempted service fails, a new

order and publication may be made upon the original affidavit.
That must obviously depend upon the lapse of time after the affidavit
for substituted service. If the error in the attempted publication is
discovered while the publication is still running and while the execution of the order for publication is still in progress, it would seem that
if proper publication is promptly made a new affidavit will not be
required as a basis therefor.
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After the attempted publication or service is comipletethe defect or
error is ordinarily not discovered till considerable time elapses, when
the proceedings are attacked collaterally or are in the hands of a supervisory authority, as in the present case. A new and sufficient publication cal not then be ordered, or had on the original affidavit.
Obtaining jurisdiction by substituted service is an extraordinary
proceeding. The necessity for publication should be shown affirmatively to exist at the time it is resorted to. Te fact of absence from
the jurisdiction

is one Which. the law recognizes may cease to exist.

The defendant once absent may return. The absence should be proved
to exist at the time the offleer is asked judicially to determine that personal service caninot be made and to order publication of notice. Proof
that it existed at a former time is not proof of its existence at the time
he is asked to act. Therefore, if a new publication has to be made,
there should-be a new affidavit. Precedents on this subject are few.
The longest period between (late of the affidavit and date of the order
authorizing publication in which service was held valid, which has
come to the notice of the Dep'artment, is in the case of Forbes v. Hyde
(31 Cal., 342), where bat four months elapsed. The jfroceedillg was
attacked collaterally. The court, with evident reluctance, sustained
the service, but said witbout hesitation that it was erroneous, and
would not be sustained, if it were .being attacked directly, instead of

collaterally.
The only safe and proper rule is to require a new affidavit if the
defect in publication is not discovered till after attempted publication
is complete.
The decision of Claflin. v. Thompson (28 L. D., 279), so far as in
*conflict With this op inion, is overruled.

Said departmental decision of September 1, 1899,herein is revoked.
Your office decision is affirmned.

SCHOOL LANDS-SECTION
NOYES

11, ACT O

V. STATE

FEBR-UARY 22, 1899.

OF MONTANA.

By section 11, act of February 22, 1899, all lands granted by said act for school purposes are reserved, whether surveyed or unsurveyed, from pre-emption, homestead
entry, or other entry under the land lavs of the United States. The provisions
of the later act of February 28, 1891, amendatory of sections 2275, and 2276
R. S., protecting settlement rights acquired prior to survey, are inapplicable
to a desert land entry.

Seeretary Hitcheock to the Commissioner of the General Land Ojice, April
(H. 0-)
26, 1900.
(W. V. D.)
Willian G. Noyes appealed from the decision of your office of Decem-

her 2,1898, holding for cancellation his desert-land entry for the S. E.
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and S. W. l of Sec. 36, T. 2 S., R. 16 W., Missoula, Montana, land
district, as on unmsurveyedlands, made September 20, 1897.
The proceedings were treated a s e pate by your office,and the State

4

of Montana had no notice of the appeal of Noyes fron the decision of

your office, which was in favor of the State. By departmental order
of February-5, 1900,the papers in the case were returned to your office,
with the direction that the entrynan be required to serve notice of his
appeal upon the attorney general or other proper officer of the State.
This direction has been complied with, and the attorney general files a
brief in support of the claim of the State to the disputed tract. The
record has been retransmitted by your office for the consideration of
the case upon its merits.
Township 2 south, range 15 west, lying east of the township within
the limits of which the disputed tracts lie, has been surveyed and subdivided for many years, and your office,in effect,held that the location
of the lines of said section 3 were thus sufficiently ascertained and
defined to identify the section as a-school section which had passed to

the State by virtue of the act of February 22, 1SS9(25 Stat., 676),providing for he admission of Monltanaand other States into the Federal
Union, which became operative, under the terms of sid act, by the
proclarnation

of the President

of November

1889 (26 Stat., 1551),

reciting that the terms iposed by said act had been compliel with,
and directing the admission of the State of lontana into the Union.
It appears, from I consultation of the records of your office,that the
township lying south of the one within which the section in dispute is
situate, has not been surveyed, although, as before, stated, the one
lying to the east has been surveyed and subdivided for many years
prior to the entry of Noyes, which was permitted over seven years
after the State had been admitted into the lion.
Your office decision is based upon a decision of your office in. the case
of Samuel B. Reeves (6 C. L. O., 76), wherein it i held that sections
16 and 36 of a tow nship, while 1unstrveyedl, may be ordinarily embraced

in a desert-land entry, but if the surveys have so far progressed as to
indicate which are the school sections, they can not be embraced in
such entry. On behalf of the appellant is presented a departmental
decision in the case of Harris v. State of Minnesota (1 C. L. L., 631),

which seems to hold to the contrary, and to thie effect that the survey
of the exterior liles of a township cannot be denoninated a survey of
the lands within the township.
It is not necessary to determine this question, for the reason that
under the provisions of section 11 of the adinissioli act, whether sur-

veyed or unsurveyed, this land was not subject to desert land entry at
the date (September 20, 1897) Noves was permitted

to miiake entry

thereof.
Section 10 of the admission act (25 Stat., 676, 679) grants to the

State sections 16 and 36 in !~~~~~
each township in said State for the support
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of the common schools, subject to rights under sale or other disposal
previous to the time the act became operative by the admission of the
State into the Union. Section 11 provides, inter ait, that all lands
granted by the act for educational purposes shall not be subject to preemption, homestead entry, or any other entry under the land laws of
the United States, "whether surveyed or unsurveyed,1 but shall be
reserved for school purposes only.

It is true that a like provision as to the State of Washington appearing in the said act, providing also for the admission of Montana into
the Union, was held to be-superseded by the act of February 28, 1891
(26 Stat., 796), amending sections 2275 and 2276 of the Revised Statutes, the latter act protecting "settlements" on school laud prior to
survey, and, therefore, the grants of school lands to the States mentioned in the act of February 22, 1889, are to be administered and
adjusted under the provisions of this general later law. (State of
Washington
L. D., 16.)

v. Kuhn, 24 L. D., 12; Todd v. State of Waslingto
24
The act of February 28, 1891, supra, so far as applicable

to this case, reads as follows:
' Where settlements with a view to pre-emnption or homestead have been, or shall
hereafter be made; before the survey of the lands i-the field, which are found to
have been made on sections sixteen or thirty-six, those sections shall be subject to
the claims of such settlers; and if such sections, or either' of them, have been or
shall be rnnted, reserved or pledged for the -useof schools or colleges in the State
or Territoryin which they lie, other lands of equal acreage are hereby appropriated
and granted and way be selected by said State or Territory ill lied of such as iay
be thls taken by pre-emption or homestead settlers.

A desert-land entryman can not be said to be protected in his entry
by the provisions of this amendatory statute. It applies solely to
" settlements" with a view to

re-enlption or homestead entry, and does

not extend the relief to desert-land entrymen. The reservation of the
granted lands, whether surveyed or unsurveyed, from "any other
entry tlnder the laud laws" is still in force.
It appears that the etryman, relying upon his entry, has made
improvements upon the tracts to the extent of five hundred dollars,
whicli savor of the realty and can not be removed, such as ditches,

etc., and that le has been prevented from acquiring other lands in the
vicinity, which, since his entry, have been entered or settled npoll.
The fact that he may have been misled by the action of the local officers

in allowing his entry, and that the hardships resulting to him may be
considerable, wiillnot authorize the Department to dispose of the land
in opposition to the plain provision reserving it for the State. It rests
with the State alone to protect him.
For the foregoing reasons, the decision of your office cancelling the
entry is affirmed.
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PRIVATE LAND CLAIM-SECTION 3, ACT OF MARCH 3, S19.
HOWELL V. IARALSON.

Section 3, of the act of March 3, 1819, for the ajustment of certain private land
claims in Louisiana, makes provision for two lasses:-(1) every person whose
claim is comprised in the lists or register of claims reported by the commissioners, and, (2) the persons embraced in the list of actual settlers. The words
"not having written evidence of title," as employed in said section, are
descriptive of the second class of donees, and not a limitation upon the first
class.
In so far as iu conflict herewith, the cases of.D. C. Hardee, 7 L. D., ; Ilardee v.
United States, 8 L. D., 391; Ibil. 16 L. D., 499; and James Barbut, 9 L. D., 514,

are overruled.

Secretary fitch cock to te
(W. V. D.)

Commissiover of the General Land Ofice,
April 6, 1900.
(J. R. W.)

Your office decision of March 1, 1898, refused, on petition of MIrs.,
Rufus K. nowenl, to issue patent for the private land claim of Caleb

Weeks, reported by Commissioner James 0. Cosby as claim No. 4
register . (3 Am. State Papers, Greenl's Ed., p 54), and refused -to
cancel the homestead entry of Fergus 1). Haralson, for lots 1, 2, 3, 4,
and 5, Sec. 27, T. 2 S., R. 3 IV., resurvey of 1852, St. Helena,meridian,

New Orleans, Louisiana, being part of the land included in said private
land claim, and also part of section 40 of te original survey.
By your office decision it is held, that section 3 of the act of March 3,
1819 (3 Stat., 528-30),Applies only to settlers " not having any written evidence of claim reported as
aforesaid," and as the basis of Mr. Weeks' claimnis a Spanish patent, the provisions
of said section do not-apply, in this case.

From this decision the claimant, Mtrs.Howell, appealed, and assigns
error in holding:
That section 3of the act of Congress approved March 3, 1819(3 Stat., 528), did
not grant Caleb Weeks, or his legal representatives, te land in question as a donation, not to exceed six hundred and forty acres, by reason of his settlement and
improvement of the same prior to April 15, 1813.

Under the section and act above mentioned, confirmation of Weeks'
claim was sought, and June 4, 1830,the register and receiver of the
local officeat New Orleans, Louisiana,-issued their certificate of recognition or confirmation thereof, but no patent has issued thereon.
March 4, 1889, Mrs. Howell, as successor of Caleb Weeks, filed with

the surveyor-general for Louisiana, her application for survey of the
land, preliminary to patenting the sane.
September 7, 1894,the register and receiver certified to the surveyorgeneral an abstract of entries in that township, showing that the land
covered by this private claim was vacant, and, September 19,1894, the
surveyor-general transmitted to your office a diagram in- duplicate
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purporting to represent Weeks' claim. July 11, 1895, the surveyorgeneral was notified by your office of the acceptance for filing of the
plat, and leave was given him to file a triplicate

in the local office.

This diagram represented the claim of Caleb Weeks as embracing
273.72 acres in township 2 south, range 3 west, being a part or all of
section 40 of the original survey. This section 40 covered lots 1, .2,
and 7 of section 2, all of sections 22 and 27, and lot 1 of section 28 of
the survey of 1852.
November 1, 1897, over three years after Mrs. Howell's application

for survey, preparatory to patenting said claim, and notwithstanding
the certificate of recognition or confirnation of the Weeks claim, issued
June 4, 1830, which does not seem to

D.

ave'ever been cancled,

Fergus

aralson was permitted by the register and receiver to make

homestead entry of lots 1, 2, 3, 4, and 5. of section 27, of the survey
of 1852, 109.72 ares.
Under departmental direction of December 26, 1899, Mrs. Howell

made personal service of her appeal to the department ad argument
in support thereof upon Haralson, February 2, 1900, but he has made
no response thereto, although the time given therefor has more than
expired.
The land is in that part of Louisiana acquired by the United States
from France by the treaty of Paris, April 30, 1803 (8 Stat., 200), which
lies between the Mississippi and Perdido rivers and north of the eryille, which was laimed by Spain as part of West Florida until the
treaty f Madrid, February 22, 1819 (8.Stat., 252). Spain retained possession of all that territory till October 27, 181.0,when, under a procla-

mation ly the President, it was entered by United States troops, and
April 15, 1813, by the surrender

of Mobile, Spain was completely dis-

possessed, and all claim of Spanish authority terminated. Foster v.
Neilson (2 Peters, 298-308). During this period of isputed sovereignty, Spain exercised defacto authority over the territory, making
grants of lands therein.
In 1794,during the undisputed sovereignty of Spain over this territory, and prior both to the treaty of St. Ildefonso, concluded October
1, 1800, whereby Spain ceded Louisiana to France, and to the treaty
of Paris, CalebWeeks obtained conveyances from Juan O'Neil, Matthew
DeLong and William Paine of their settlers' rights to the lands
embraced in the claim in question theretofore initiated under Spanish
law- December 24, 1803, after the treaty of Paris, but during the
period of disputed sovereignty, Weeks paid to the Spanish authorities,
exercising de facto sovereignty over that locality, the valuation set on
the land, about eighteen and three-quarters ents per ae, and
obtained of Morales, the Spanish intendente, a patent for the same,
described as three hundred and thirteen arpens of land, situate in the
forks of Bayou Sara, surveyed by Trudeau, November 0, 1803.
The act of March 26, 1804(2 Stat., 283), "erecting Louisiana into
.
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two territories, and providing for the temporary government thereof,"
by section 14, declared:
That all grants for lands within the territories ceded ly the French Republic to
the United States, by the treaty of the thirtieth of April, in the year one thousand
eight hundred and three, the title whereof was, at the date of the treaty of St.
Ildefonso, in the crown, government, or nation of Spain, and every act and proceeding subsequent thereto, of whatsoever nature, towards the obtaining any grant,
title, or claim to such lands, and under whatsoever authority transacted, or pretended, be, and the same are hereby declared to he, and to have been from the
beginning, null, void, and of no effect in law or equity. Provided, nevertheless,that
any thing in this section contained shall not lie construed to make Dnl and void
any bona fide grant, made agreeably to the laws, usages and customs of the Spanish
government to an actnal settler on the lands so granted, for himself; and for his
wife and family; or to mahe null and void any bona fide act or proceeding done by
an actual settler agreeably to the laws, usages and customs of the Spanish government, to obtain a grant for lands actually settled on by the person or persons claiming title thereto, if such settlement in either case was actually made prior to the
twentieth day of December, one thousand eight hundred and three: And provided
furt her, that such grant shall not secure to the grantee or his assigns more than one
mile square of land, together with such other and further quantity as heretofore
hath been allowed for the wife and family of such actual settler, agreeably to the
lawsj usages and customs of the Spanish government.

After the United States occupied the territory, Congress passed the
act of April 25, 1812 (2 Stat., 715), for the purpose of ascertaining the

titles and claimasto lands therein, and Weeks's claim, with the evidences
thereof, was presented to Cosby, the proper commissionerappointed
under the act, and was by him, September 1, 1814, reported in his
register "C" of claims founded on gralits' among others, of the Spanish
government, agreeably to the laws, usages, or customs of such government, but which, in the opinion of the commissioner, were not valid.

The reason for such report was, because the territory in which this and
other claiis in said list "'I were located was part of Louisiana, ceded
to the United States by France, by the treaty of Paris, ond all right and
title of Spain thereto had been divested by the treaty of St. Ildefonso.
He, however, reported that Caleb Weeks had cultivated and inhabited
bis'tbree hundred and thirteen arpeus of land from 1794to 1814, the
date of his report. (3 Am. State Papers, Green's Ed ., 63-72.) As to
the eqnities of such claimants, the commissioner said (page 62):
If the United States had taken possession of West Florida at the same time that
they did of Louisiana west of the Mississippi, many serious injuries to individuals
might have been prevented. As this vas not the case, it becomes an inquiry of
interest and importance, whether the government is not morally bound, both by
considerations of equity and policy, to make them a compensation commensurate to
the injuries they may have sustained? This could be done by making them donations
of any quantity of land which the government may deem just; particularly that
class of claimants who have improved and cultivated their lands. They are not
numerous,and with few exceptions their claims are moderate.

The report shows that some of the claimants included in register 44"
had not cultivated and ihabited their lands, while others had for a
length of time ascertained by the commissioner, among the latter being
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Caleb Weeks, whose period of cultivation and inhabitancy of his claim
is given as from 1794 to 1814, the date of the report, as aforesaid.

After the treaty of Madrid, whereby Spain ceded East Florida and
all her claim of sovereignty in West Florida to the United States,
Congress, by the act of March 3, 1819 (3 Stat., 528), acted upon- the
claims reported by the several commissioners, viz:
By the first section all claims founded on complete Spanish grants,
valid,' in the opinion of the commissioners, agreeably to the laws,

usages, and customs of said government, were confirmed.
By the second section all claims founded on any order of survey,
requette, pe-rnission to settle, or any written evidence of claim derived
from the Spanish authorities,

before April 15, 1813, which in the

opinion of the commissioners ought to be confirmed, and. the lands
claimed to have been cultivated and inhabited on or before that day
were in like manner confirmed, with limitations as to the amount.
By the third section it was provided:
That every person, or his or her legal representative, whose claim is comprised in
the lists, or register of claims, reported by the said commissioners, and the persons
embraced in the list of actual settlers, r their legal representatives, not having
any written evidence of claims reported as aforesaid, shall, Arhere it appears by the
said reports, or by the said lists, that the land claimed or settled on had been actually inhabited or cultivated, by such person or persons in whose right he claims, on
or before the fifteenth day of April, one thousand eight hundred and thirteen, be
entitled to a grant for the land so claimed, or settled on, as a donation: Provided,
That not more than one tract shall be thus granted to any one person, and the same
shall not contain more than six hundred and forty acres; and that no lands shall be
thus granted which are claimed or recognized by the preceding sections of this act.

Before discussing the third section of this act, it is necessary to
notice former legislation on the same subject. .
While the United States persistently and perseveringly refused to
recognize any right of Spain to dispose of lands west of the Perdido
river after date of the treaty of St. Ildefonso, it showed, by repeated
legislation, a magnanimous purpose and' sense of moral obligation to
protect actual settlers in that region in rights they may have in good
faith supposed they had acquired under the de facto power exercised
by Spain during the period of disputed sovereignty.
The act of March 26, 1804 (supra), in annulling Spanish grants,
excepted bona fide grants to and claim of actual settlers making settlement before December 20, 1803,to the extent of not more than
one mile square of land, together with such other and further quantity as heretofore
hath been allowed for the wife and family of such actual settler, agreeably to the
laws, usages and customs of the Spanish government.

The act of April 25,1812 (supra),in providing opportunity for inhabitants of that region to exhibit their titles-and claims before commissioners, by section 8, authorized, the commissioners to make and report
lists "of all actual settlers," whether they had claims to land officially
: recognized or not, and the time of their settlement,
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Both these acts are i pari materia with the act of 1819, and the
latter is to be construed in the light given by them, and harmonious,
if possible, with their purpose nd: spirit. Both former acts, tough
passed daring the period of disputed sovereignty, magnanimously recognized an obligation of the sovereign ex gratia to protect the rights of
a settler in good faith in a disputed territory, under whatever defacto
authority such settlement Was made.

Passing to the act of March 3, 1819,it is clear Congress intended
thereby to deal completely with the whole subject. ections 1 and 2
made provision for two distinct classes of claims-such complete and
such incomplete grants as in opinion of the commissioners ought to be
confirmed. Both were confirmed.

There would remain other classes of claimants., shown by the reports
of the commissioners, where the land claimed or settled upon had

been actually inhabited or cultivated by the claimant, or those in
whose right he claimed, before the 15th of April, 1813, when the disputed sovereignty terminated, viz: (1) Claims of grants complete, evi-

denced by writing, which in opinion'of the commissioners ought not
to be recognized

and confirmed.

(2) Similar claims more or less

incomplete, but having some written evidence. (3) Claims of actual
settlers, having no written evidence in their support.
Read in the light of former legislation, it is clear Congress intended
by section 3 to provide for all of these, and, as a donation, ex gratia,

to assure to every actual settler in that territory-whether he had
a valid claim or not, whether evidenced in writing or not-the land
settled upon and actually inhabited or cultivated up to the amount of
six hundred and forty acres, though it recognized none of their claims
or titles to be valid.

Section 3 provides:[1] Every person ....
whose claim is comprisedl in the lists, or register of
claims, reported by the said commissioners, [2] and the persons embraced in the list
of actual settlers . . . . not having any written evidence of claim . . . . shall,
where it appears by the said reports, or by the said lists, that the land claimed or
settled on had been actually inhabited or cultivated, by such person . . . . on
or before the fifteenth day of April, one thousand eight hundred and thirteen, be
entitled to a grant for the land . . . . as a donation;

with the proviso that but one tract, and not over six hundred and forty
acres, shall be thus made to one person, and no land confirmed by see-

tions 1 and 2 shall be thus granted.
There are two classes here designated: (1) Every person whose claim
is in the lists or register of claims. (2) Persons on the list of actual
settlers, each subject to the proviso and limitation against quantity,
plurality of tracts, and interference of the donation with the grants
made by the previous sections. The words " not having written evidence of title " are descriptive of the second class of donees described
in the section, and not a limitation upon the first class of donees.
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Looking to Cosby's register " ," it will appear that all claims there
entered rested on complete Spanish patents, dated between 1S03'and
1810, inclusive, dring disputed sovereignty, for amounts from 62
to 120,000 arpens (from about 54 to 102,084 acres).

These claims could

not be recognized as valid titles, but the claim of the inhabitant or
cultivator could be recognized and of gracea donation be made to him.
The claimants having written evidence of title had not as a class been
guilty of any offense. The controversy was not with them. Refusal
to recognize the titles of those having complete grants or rights, or
those having incomplete initiate rights resting on written evidence.
more or less complete, of date after April 30, 1803, was not from hos-

tility to that class of claimants but because the right of Spain to make
the grant, or to confer the right, was denied. Except for this there
was no reason why this class of claimants, if actual inhabitants or
cultivators, should not be regarded as equally entitled to the good will
and gracious bounty of the new sovereign as those who had merely the
possessiopedis, the squatters unrecognized by the late de facto government. But if a construction is given to the section which makes the
phrase "not having any written evidence of claim," etc., apply to all
claimants named as beneficiaries in that section, then these equally
meritorious inhabitants or cultivators-those in fact having an equity
in their favor, as Commissioner.Cosby had advised Congress,-are
excluded from all benefit of the section, and none but mere squatters
are admitted to the new sovereign's bounty.
There is no apparent reason for this harsh discrimination, or for this
special favor of one class of claimants over those whose claims were at

least equally meritorious, but who had the misfortune to have obtained
from the de facto sovereign more or less complete written evidence of

their title, or of their rights and status as inhabitants or cultivators.
The contemporary construction of this section is in harmony with
that here given. No distinction was at that time made by the land
department between actual settlers whose claims were reported in the
lists or register of claims as having written evidence of title and those
reported in the list of actual settlers having no written evidence of
title. Both classes were held equally entitled to the donation. The
letter of the commissioner of March 22, 1819, to the local officers,. at

Jackson Court-House (Instructions and Opinions, .Part II, 712), refer.ring to the third section, said:
This section blends lists or registers of claims with lists of actual settlers; and
grants a donation of 640 acres to such persons in said lists as the commissioners
reported as actual settlers on the 15th of April, 1813. Certificates of donation and
patents from this office will issue for the claims confirmed by this section.

Again, the letter to the register and receiver at St. Helena, Louisiana,
August 13, 1823 (Instructions and Opinions, Part II, 717-718),containing special instructions to the local officers as to carrying out the pro-
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visions of said act of March 3, 1810,and the supplementary act of May
8, 1822 (3 Stat.,

707), says:.

The 3d section confirms the claims of all te actual settlersprevious to the 1th of
April, 1813, to a tract of- land not exceeding 640 acres, as a donation. These claims
must he so surveyed as to include the improvements, and notto interfere with any
claills confirmed by the two first sections of the act; and, by a fair construction of
the meaning and intent of the law, no domain can be granted to any person to whom
a claim has been confirmed by the 1st and 2d sections.

The local officers, who granted the certificate of recognition or con-

firmation of this tract, June 4, 1830,evidently acted on this interpretation of the act.
That soue later decisions of the department are in conflict with this
construction must be admitted. In D. C. Haidee (7 L. D., 1); lardee
v. United States. (8 L. D., 391);; same case, ol review (16 L. D., 499);

and James Barbut (9 L. D., 514), statements and rulings are found
which are in conflict with what is here said and held, but upon careful
consideration these cases are to the extent of the conflict overruled.
Your office decision refusing to issue patent on the claim of Caleb
Weeks is therefore reversed, and you will take such further action as
may be proper in the premises. The homestead entry of Fergus D.
Haralson, irregularly allowed by the local office, for lots 1, 2, 3, 4, and
5 of said section 27 of the survey of 1852, will be canceled.

This decision is subject to the condition that, before carrying the
above direction into effect, you will ascertain whether the cash entry
of Micajah Courtney, certificate 63, made November 16, 1830, for frac-

tional section 28, township 2 south, range 3 west, is still subsisting,
and is in conflict with the Weeks claim, and, if so, you will take proper
measres to determine the rights of the conflicting claimants.

CONTEST-COMPLIANCE

WITH LAW PENDING LITIGATION.

GLOVER V. SWARTS.
During the pendency of a contest against a homestead entry, i which the issue is
priority of settlement, the entryman must comply with the law in the matter of
residence; and his default in this respect cannot be cured, as against the
adverse claimant who has continued to reside on the land, by the resumption of
residence prior to notice of a supplemental charge, on the part of said claimant
alleging said default and asking to be heard thereon.

Secretary fitchcock to the Commissionerof the GeneralLand Offce, April
(W. V. D.)

27, 1900.

A motion for review of the departmental

(H. G.)
decision in the above-

entitled case (29 L. D., 54) was entertained by departmental order of
December 12,1899. Cotnsel have filed elaborate briefs, and, owing to
the importance of the questions presented, the case has been carefully
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considered, and the entire record connected with the controversy
between the parties has been carefully r eexamined. The tract involved
is described as lots 3 and 4, and the E. of the S.W., of Sec. 7, T. 26
N.,R. 1 E., T.M., Perry, Oklahoma, land district. For a complete understanding of the case in all of its phases, it is necessary to detail the
various proceedings.
Benjamin F. Swarts made homestead entry for the tract on September 26, 1893, alleging settlement thereon on September 16, 1893, the
day the said'tract and adjacent lands were opened to settlement and
entry.
On October 6, 1893, John B. Glover filed his affidavit of contest

alleging, in substance, that he was the prior settler, and a hearing was
had between the parties upon such charge before the local office, beginning March 26, and terminating March 31, 1S94.. The local officers

found that Swarts was the prior settler. Upon appeal your office did
not pass upon the questiou of priority of settlement, but held that
Swarts was disqualified by reason of his holding, at the time of his
settlement and thereafter, a commission as postmaster at Otoe, in the
Territory of Oklahoma. There was sufficient proof of the facts as
found by-your office that Swarts was acting as postmaster at and after
the date of his settlemeuf as he introduced his cmmission as postmaster, bearing date May 18, 1892 (not 1893, as incorrectly stated in
the record), and apparently excused some of his absences from the tract

upon the ground that he was attending to the duties of postmaster at
the postoffice. After the decision of your office holding him disqualified for the aforesaid reason, he cited the record of the Post Office
Department, which Was secured by request of this Department and
which consisted of the certificate of the Postmaster General, then acting, showing that he (Swarts) had resigned his office on August 23,
1803, and that

his successor was appointed on September 13, 1893.

While protesting against the injection of this certificate into the record,
as it formed no part of the testimony taken, Glover's counsel presented
an affidavit of one William M. Snyder, postmaster at Otoe, showing
that during the fall of 1893 and up to June, 1894, Swarts acted as
deputy postmaster at said postoffice.
This Department held, upon consideration of such certificate, that
Swarts was not acting as postmaster at the time of his settlement
upon the tract, and was not disqualified (23 L. D., 480). No finding
was made that he was the prior settler, until upon' consideration of
Glover's motion for review, which was denied May 18, 1897 (unreported,
24 . D., 447).

A careful examination of the record shows that the local office was
correct in finding, upon a preponderance of the evidence, that Swarts
was the prior settler, his act of staking having taken place about ten
minutes prior to the arrival of Glover upon the tract. Sarts also
seems to have established his residence upon the tract within a month

2967-voL29-45
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after his initial act of settlement, as he had lived there some seventeen
or eighteen days and had made impiovements uponthe tract. The
hearing was had a little over six months after the opening day and
settlement by Swarts, and it was difficult at that time to say that lie
had not established, nor maintained a residence upon the land at the
date of the hearing. His euses for his absences were that he was
attending to the duties of postmaster, and he introduced his commission
as evidence of the fact of his appointment, without disclosing that he
had resigned and that another had been appointed to fill his place. It
appears nowhere in the record, except from Snyder's affidavit, When
the latter qualified and entered upon the duties of such office,except
that it was in the "fall of 1893."
On December 17, 1896,during the pendency before the Department
of the motion for review, Glover filed a supplemental affidavit of contest
charging non-compliance with the law as to the maintenanIce of r'esi-

dence by Swarts since the date of the original hearing. This was
rejected by the local office because S warts had asked for and obtained
a leave of absence which had not then expired. This affidavit was
thereafter amended charging that the leave of absence was faudulently obtained by reason of the previous failure of Swarts to comply
with the law.
No notice issued upon this supplemental charge, action thereon by
the local officers being withheld until after the departmental decision
denying the motion for review, which, during its pendency, acted as
a supersedeas. Upon August 2, 1897, Swarts appeared and waived
service of the notice of the supplemental charge, and requested that
the case be set for hearing.
Swarts having applied to commute his homestead entry, the hearing
upon the supplemental affidavit was finally ordered to be consolidated
with the hearing on the final proof,-and all matters at issue between
the parties were directed to be determined at a time fixed. The final
proof was never completed, the papers were lost, ad upon being
found, the proof was withdrawn by Swarts, with the consent. of the
local office, against the objection of Glover.

This hearing, in which both parties participated, resulted in the
finding that Swarts had not complied with the law as to the maintenance of his residence upon the tract, but that he had cured his default
prior to service of notice of the contest upon him, and this was affirmed
by your office upon appeal. The decision of your office was reversed

by the Department (29 L. D. 54); and this decision is assailed in the
motion for review now under consideration.

The questions at issue are very clearly put in the brief filed by his
counsel in reply to that filed by the attorneys for Glover:
1st. That Benjamin I'. Swarts had in many ways evidenced his continuing purpose to hold this land as his home and had ne-er abandoned same so as to warrant
a cancellation of the entry.
2nd. That conceding a technical default as to residence uipon Swarts' part, such
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default -was cured prior to the institution of contest by Glover alleging such
abandonment, and
3rd. That the government was fully justified in exocusingsuch default and permitting same to be cured prior to contest, notvithstanding Glover'sadverse presence
on the laud.

That Swarts has not maintained his residence upon the tract in controversy was established at the second hearing. Indeed, reading the
evidence taken at the first hlaring with that subsequently taken, it is
doubtful if a residence was ever established by Swarts upon the land in
good faith and with the purpose of making it his home to the exclusion
of one elsewhere. This may be gathered from his own testimony, as
well as by the testimony offered on behalf of Glover. He was in busi-

ness some distance from the tract and continued therein, making only
occasional visits to the land, and leaving an employe in possession. It
appears from his evidence that he endeavored to 'dispose of his business, but continued therein as general manager at the request of his
creditors.
He has expended considerable money, estimated by him from $700
to $1,000,in the improvement of the claim, and has had possession of
about one hundred and twenty acres of the land. He evidently has
not been compelled, however, to resort to employment elsewhere, and

his absences have not been caused by overty, or any cause except
that he desired to retain his business away from the land and to give
it his personal supervision instead of entrusting the same to others.
The concurrent findings of this Department, of your office, and the
local office,that he-has not maintained his residence upon the tract,
are sustained by the evidence.
As to the other question raised, that he cured his default by placing
his wife upon the tract directly before his leave of absence expired, it
must be held that he could not cure such default in the presence of an
adverse settlement claim, asserted in good faith and then pending and
not fully determined, owing to the interposition of a motion for review.
It was held in the case of Byrne v. Dorward (5 L. D., 104, 105); thatThere can be no doubt of the correctness of the position that pending a final
decision in a contest on whatever ground or charge, the entryman whose claim is
attacked should continue to comply with -the law, and that if he fail to lo this he
lays himself liable to attack in a subsequent contest should he successfully defend
in the one pending. To hold otherwise would be to condone laches and to open the
door to a practice which would enable parties, nder the guise of a contest, to hold
lands indefinitely without complying with the requirements of law under which
their entries were made.

This rle has been followed withont deviation, and has become axiomatic. (Thompson et al. v. Craver, 25 L. )., 279, 280, 281; Williams v.
Gentry, 22 L. D., 633; Rowan v. Kane, 26 L. D., 31,343;. Johnson et crl.
v. Smith, 23 L. D., 317.) In the case of Thompson et al. v. Craver, sutpra
t

is remarked in the course of the opinion:

Rights to agriculteral public land may be initiated by settlers in three ways: by
entry, by contest, and by settlement. Coitests are divisible into two classes; first,
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where the allegation is failure to complyswith the law on the part of the entrcyman,
irespective
of any superior right alleged by the contestant; and second, where the
contest is based upon the assertion of superior rights and is not dependent upon
delinquencies upon the part of the entryman. The difference etween these two
classes of contests is material and has been recognized by the Department. Hall v.
Stone (16 L. D., 199), Cotter r. McInnis (21 L. D., 97), and Foote v. MeAillan (22 L.
D., 280).

Therein it is held that where a contest is based solely pon the laches of the
defendant it is not incumbent upon the contestant to reside upon the land pending
a determination of the contest, bt that a contest filed, alleging superior rights, by
reason of prior settlement, to that of the entryinaD, must be accompanied by the
maintenance of residence.
The reason of this holding is apparent when it-is remembered that pending contest
an entrynmanmust reside and continue his improvements pon the land despite the
doubtful tenure of his holding, and the contestant so alleging prior settlement should
be constrained to (lo as much.

The rule is enforced especially where the parties to the controversy
rely upon priority of settlement. In this case, Swarts and Glover were
both relying upon prior settlement. The authorities cited in the departmental decision complained of show that such laches canlnot be cured
in the presence of a bona fide adverse settlement claim.

It would be

harsh to rule that an entrymnan, who ending contest to determine
prior settlement, abandons the land, may on learning of a departmental decision in his favor and before a motion for review thereof is

determined, resume residence on the land and thereby cure his default
and forestall supplemental proceedings on account thereof by the contestant, who has meanwhile maintained bona fide residence upon the
land, especially where the default occurring during the. pendency of the
contest, as in this instance, amounts to an absence for a period of thirtythree months, during which the entryman was more conveniently and
profitably engaged in business remote from his claim.
It is. not believed that the general rule that an etryinan may, as
against the government or as against a mere contestant for a preference
right under section two of the act of May 14, 1880(21 Stat., 140), cure
his default prior to notice or knowledge of contest, should apply to a
case like the one under consideration.
Seuh has never been the rule of this Department, and it is believed
that the rule announced in the cases of McCalla V. Acker (29 L. D., 203);
Noble et al. v. Roberts (28 L. D., 480); Bates v. Bissell (9 L. D., 546, 51),-

and in earlier decisions, ought to stand.

In the last cited case the rule

was applied as follows:
In the absence of an adverse claim) appellant's entry might be permitted to stand,
but, in the face of a claim asserted in good faith for over three years by a party
residing upon the land during all of the time, and having improvements thereon
reasonably valued at a thousand dollars, this can not be permitted.

While in ordinary cases an entryian may cure his default prior to
notice or knowledge of -a contest, this rule gives way to another no less
meritorious, viz: that the etryman can not cure his default as against
one whose equities are clearly superior to his own.
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It is urged that there was error in the departmental decision cornplained of in that it was held thatWhile the present proceeding is in the nature of a new contest and covers matters
not in issue i the original contest, it is based upon the failure of the entryman to
comply with the law during the pendency of the original contest, a matter always
the subject of an iquiry as germane to the original case.

There was no error in that ruling. Glover's charge of abandonment
against Swarts was not an independent contest but rather a supplemental charge in the original contest, on which a supplemental hearing
was sought in furtherance of a complete determination of the rights
involved in the original contest.
A decision of the supreme court of Oklahoma, rendered in a case
between the parties, involving the right of possession of the premises
(Glover v. Swarts, 58 Pac Rep., 943), is cited as contrary to the views

announced in the departmental decision complained of. The court held,
inter aia (syllabus), that a contest to cancel a homestead entry upon
the ground of abandonment is a contest for a preference right of entry
after the existing entry has been canceled,,and one contesting for a
preference right is not entitled to occupy any portion of the land in
controversy, as against the entryman, until after he shall have procured
the cancellation of the contested entry. This, as a general statement,
is not in conflict with any departmental decision, nor i it understood
that the decision of the court goes beyond the right of possession or
attempts to. mark out the limits of departmental authority, or to say
that abandoment by an entryman during the pendency of a contest by
one who is a good faith settler upon the land may not be made the sub-

ject of a supplemental inquiry rather than an indepen.dent contest.
The affidavit upon which the spplemnental proceeding in this case
was had charged in substance that the entryman wholly failed to.
maintain a residence in good faith upon the tract involved at any time
during the thirty-three months elapsing since the hearing upon the
original charge, and that he had not inhabited the tract otherwise than
to make occasional visits thereto at intervals of from three to six
months apart on which occasions he remained on said tract only fromra
few hours to one or two days, and had afterwards been habitually

absent from the tract during said period, and, further, that the leave of
absence obtained by him on January 10, 1896, was fraudulently

pro-

cured by reason of the facts so stated. While this affidavit charged
abandonment, its presentation was, as before stated, not the institution
of an independent contest, but of a supplemental proceeding in the original contest. Repeated but unsuccessful efforts had been made byGlover
to secure a hearing based on this charge while the proceedings upon
the original charge were pending, and the affidavits presented in that
connection were all made known to an attorney for Swarts.

It is in

evidence that Swarts's local attorney stated to witnesses, in effect,that
Glover would havebeen successful if he had served notice of his contest
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in time,bbut that this was thwarted by tie attorney. The latter denies
this statement, but the pr ponderalce of the evidence is against him.
Swarts, however, denies that he had any notice or knowledge of. the
suI)plemental charge before he placed his wife upon the tract. But
without deciding the effect of such testimoy, it is clear, from a long
line of departmental decisions, that, as a matter of administrative

policy, the default of Swarts-if indeed he ever established residence
UpOl the tract in good faith-xwas not cured, and could not be cured,

in the presence of an adverse settlement claim continually asserted in
the utnost good faith, and which was subject only to the compliance of
Swarts with the terms of the law requiring the maintenance of his resdence upon the tract.
The motion for review is denied.

AA RoN HARRIS.

Motion for review of departmental
ecision of February 10, 1900, 29
L. D., 486, denied by Secretary Hitchcock, April 27, 1900.

HOMESTEAD-EQUITABLE

ACTION-INSAXNE ENTRY-NIAN.

FETTE V. COiR1STIANSEN.
V/here notice to show cause why an entry should not be canceled or failure to subnit proof within the statutory period has eenuissued, an affidavit of contest
subsequently filed will ot defeat equitable confirmation of the entry, if the
showing made in response to the notice is satisfactory.
The provisions of the act of June 8, 1880,with respect to the issuance of patent in
cases where a. homesteader has become isane, do not authorize patent if the
proof submitted fails to show the citizenship of the entryman.

Secretary

itchcock to te Cononissionerof the General Land

(W. V. D.)

April 30, 1900.

ffice,

(A. S. T.)

On May 31, 1888, Louis Christiansen made homestead entry No. 6088,
for the SW. 1 of Sec. 10, T. 27 N., R. 43 E., Spokane Falls, Washington,

and district.
OL October 6, 1896, the register and receiver of said land office
reported to your office that on May 31, 1896j they notified Christiansen,
that he would be allowed thirty days in which to show cause why' said

entrv should not be canceled, Christiansen having failed to offer final
proof within the time allowed by law.

Said local officers also reported

that they had been notified that Christiansen was in the insane asylum
at Medical Lake, and that le desired to retain the land, but that no
agent had been appointed to make final proof, and that more than forty
days had elapsed and no steps had been taken. No. action was taken

711

DECISIONS RELATING TO THE. PUBLIC LANDS.

by your office, at that tinme,on said report and ol September 29,1898,
the local officers called attention of your office to the matter.
On October-18, 1S98, you advised the local officers to notify the

superintendent of said asylum of Christiansen's right to make the proper
proof and perfect his claim through whoever might legally represent
him, and on January 28,1899, the local officers reported to you that they

had, oil October 26, 1898,given the notice as advised by you, by registered mail, but that no action had been taken.
On February 19, 1899, Diedrick G. Fette filed his affidavit of contest

against said entry, alleging "that the said Louis Christiansen has
wholly failed to subinit final proof in support of said entry within the
time required by law." Said Fette at the same time applied to enter
the land. The local officers rejected the affidavit of contest, and also
the application to make entry for the land.
On Nlarch 1, 1899, you instructed the local officers that if Christiansen

had complied with the requirements of the law as to residence on, and
cultivation of,the land up the time when he became insane, and proper
proof of that fact should be made, he was entitled to patent for the
land and that until proper parties had been notified ou did not feel
warranted in canceling the entry; and you directed them to give notice
ill accordance with the requirements of the laws of te State of Washingtoll relative to service of process upon insane persons.
Oin March 11, 1899, Fette appealed from said action of the local

officers to your office. In said appeal Fette admits that Christiansen
was committed to the isanle asylum on May 18, 1892 "vwhere he has

remained as al inmate to the present time."
Oi March 21, 1899, said local officers reported that in response to

former notices issued by them, Henry Cameron, as gardian

of said

Louis Christiansen, had on that day filed notice of his intention to offer

final proof on said homestead entry, and had filed a certified copy of
letters of guardianship, issued out of the superior court of Spokane
county, State of Washington,

on March 20, 1899, and that notice for

publication had been issued.
On May 16, 1899, Cameron, as guardian, offered final proof on said

entry in behalf of Chiistianseii, and on the same day Fette filed a protest against the acceptance of said proof. ' The local officers suspended
action on the final proof offered by Cameron and on September 27, 1899,

transmitted said proof and said protest to your officewhere, on December 28, 1899, a decision was rendered

wherein it was "held

that

Christiansen, as an insane person, was and is incapable of making a
default, and that his entry could not be canceled for any alleged
default occurring while insane," and by said decision Fette's affidavit of
contest was rejected and his said protest was dismissed, and it was
ordered that final certificate issue upon the proof offered by Cameron
and that the claim be passed to patent. Fette has appealed to this
Department.
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The final proof offered by Cameron shows that Christiansen

is a

single man; that he established his residence on the land soon after
making his entry and resided there continuously till he was removed
to the insane asylum, which was done in 1892,under an order of the
judge of the superior court of Spokane county, Washington. A certifled copy of said order is on file with said proof.

Christiansen built a house, cleared seven acres of the land and broke
five acres on which he raised a crop each season till he was committed

to said asylum. He also made various other iprovements not necessary to describe or enumerate. Suffice it to say, they are estimated to
be worth about $5OO.OO
and are found to be amply sufficient to meet
the requirements of the homestead law as to improvements.
The ground upon which it is insisted that said final proof should be
rejected, said entry canceled and Fette allowed to make entry for the
land, is that said proof was not offered within the time required by the,
homestead law.

Cameron moved onto the land in March,1893, and has resided on it
ever since.

It is said, in argument for Fette, that Christiansen is an unmarried
man and has no known heirs, and that Cameron's object in offering proof
on the claim is to get the land for his own benefit; and it is insisted
that this case is not entitled to equitable consideration, but should be
decided upon the strict rules of the statute and that inasmuch as
Christiansen failed to make final proof within the time allowed by the
statute, the proof offered by Cameron, as guardian, should be rejected
and the entry canceled. In yoursaid decision consideration was given
to the correspondence between your office and the local officerelative'
to said entry; the reports made by the local officers, the notices issued
by them in reference to the making of the final proof, etc., and it was
held, in substance, that these were proceedimgs by the United States
looking to the cancellation of the entry, and that inasmuch as these
proceedings were had prior to the filing of the contest affidavit by
Fette that therefore the matter is entirely between the goveriiment
and the entryman, or his representative, and that Fette acquired no
interest in it by filing his contest affidavit, his application to make
entry for te land, or his protest against the final proof offered by
Cameron. It is practically conceded that Christiansen fully complied
with the law as to residence, etc., from the time of making his entry till
he was, by the order of the court, committed to-the insane asylum; that
he is, and ever since 1892 has been, insane and therefore incapable of

looking after his interests, and that no one was legally authorized to
represent him till the appointment of Cameron as his guardian. Under
these circumstances can it be said upon principles of justice or equity,
that because of his affliction and because he had no relative or friend
to look after his interest and see that his proof was made in the time
fixed by the statute, that therefore he should forfeit his entry and lose
the fruits of all the labor expended by him in improving his claim?
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By the act of Congress approved June 8, 1880 (21 Stat., 166), it is
provided. :That in all casesin which parties who regularly initiated claims to public lands
as settlers thereon according to the provisions of the preemptionor homestead laws,
have become insane, or shall hereafter become insane before the expiration of the
time during which their residence, cultivation or iprovement of the land claimed
by them is required by law to be continued in order to entitle them to make the
proper proof and perfect their claims, it shall be lawful for the required proof and
payment to be made for their benefit by any person who may be legally authorized
to act for them during their disability, apd thereupon their elaims shall be confirmed
and patented, provided, it shall be shown by proof satisfactory to the Commissioner
of the General Land Office that the parties complied in good faith with the legal
requirements up to the time of their becoming insane, and the.requirement in homestead entries of an affidavit of allegiance by the applicant in certain cases as a prerequisite to the issuing of the patents shall be dispensed with so far as regards
such insane parties.

In the-case of Dyche v. Beleele (24 L. B., 494), it was held. (syllabus):
A contest against the entry of an insane homesteader must fail if it appears that
the entryman had complied with the law up to the time when he'became insane.

By General Laud Office circular of July 11, 1899 (p. 269), providing
for the adjudication of certain claims under sections 2450 to 2457 of

the Revised Statutes, in addition to the class of claims formerly provided for by said sections, the following are included:
All homestead and timber culture entries in which good faith appears, and a substantial compliance with law, and in which there is no adverse claim, but in which
full compliance with law was not affeeted, or final proof made within the period
prescribed, or residence established on the land, in homestead entries, within the
time fixed therefor by statute, or official regulation based thereon, and in which
such failure was caused by ignorance of the law by accident or mistake, by sickness
of the party or his family, or by any other ostacle hich he could not control.

But it is isisted that this case does not come within the purview of
the above rle on account of the adverse claim of Fette. If Fette has
any valid adverse claim, that fact would have the effect to take this
case out of the above category. In the case of Fargher et al. v. Parker
(I4 L. D., S3), it is held (syllabus):
An application to contest an entry, filed during the pendency of proceedings by
the government confers no right upon the contestant but may be received and held
subject to the final disposition of said proceedings.
Where notice to show cause why an entry should not be canceled for fai lr to
submit proof within the statutory period ias been issued, an affidavit of contest
subsequently filed will not defeat equitable confirmation of the entry if the showing
made is satisfactory.

Such, in effect, has been the holding of this Department in various
other cases.
In the ase at bar a formal notice to show cause why the entry should
not be canceled for failure to offer final proof within the statutory
period, was issued by the local officers on May 3, 1896, and the issal-

ance of said otice. was clearly the initiation of proceedings by the
government looking to the cancellation of the entry. Said notice
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appears to have been sent by registered mail, and after the lapse of
forty days from the date of its receipt, the local officers reported to
your officethe fact of the issuance and sending of said notice, and that
they had been informed that Christiansen was confined in said insane
asylum.

The matter was thus pending before your officeon said report of the
local officers, when, on October 18, 1898, because of the reported insani-

ity o Christiansen and presumably because it was thought that owing
to his insanity, said notice had not been properly served, you directed
the local officers to notify the superintendent of said asylum that the
proof might be made by Christiansen's legal representative, this was
merely another step taken by your officein the proceedings which bad
been initiated by the issuance of said notice, and on October 26, 1898,
a notice was served on said superintendent in accordance with your
directions. Whether said notice informed the superintendent that the
entry would be canceled unless the proof should be made, or what were

the contents of the notice beyond informing the superintendent of the
right of a representative to make the proof in behalf of Christiansen,
does iiot appear, but whatever may have been the character of the
notice, its issuance and service was another step taken in the proceedings originally initiated by the issuance of said first-named notice. On
January 28, 1899, the local officers transmitted to your office proof of
service of said notice on said superintendent. This was, so far as the
record shows, the last step taken in said proceedings prior to the filing
of the contest affidavit by Fette on February 19, 1899. But at that
time (February 19, 1899) all of the foregoing proceedings had been had
pursuant to the original purpose to cancel the entry unless good cause
to the contrary should be shown, which, up to that time, had not been
done, and the matter was still pending before your office undisposed of
when said affidavit of contest was filed by Fette.

The filing of the contest affidavit at this stage of the proceedings
did not have the effect to confer upoa Fette any rights, nor to interfere
in any way with the matter then pending before your office relative to
the cancellation of the entry.
Henry- Cameron was, by the superior court of Spokane county,
Washington, appointed guardian

for Christiansen

on March 20, 1899,

and on the next day he filed notice of his intention to offer final proof
on said entry, as such, guardian. Publication was duly made, and
said proof was offered accordingly.
On March 31, 1899, the local officers reported that:
In response to the former notices served by this office Mr. Henry Cameron
appeared at the office today and filed notice of application to make final proof on
said homestead as guardian of said Louis Christiansen.

On October 6, 1896, the local officers reported that having learned

that Henry Cameron was residing on the land they notified him at the
time of issuing the first notice above mentioned.
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It is now insisted for Fette that it was error to accept the proof
offered by Canmerot in response to notice issued previous to his appointient as guardian, and that such notices were not legal, nor were
they properly served, and, hence, were not "proceedings" against the
entry within the meaning of the law.
When Cameron was appointed guardian he was clothed with authority to represent Christiansen in offering said final proof and it was not

-

incumbent on him to wait until he was notified by the local officers of

the necessity of offering such proof, if he knew that the interest of his
ward required that it should be done, and acted upon such knowledge,
it does not matter how, from what source or when he obtained the

information.
In the case of Fargher et al v. Parker (supra) which was similar in
many respects to the case at bar, it was held thatThe presunuption is that claimant, or if deceased, his heirs; were cognizant of the
date wlen the entry expired by limitation, hence the notice is sinly a preliminary
step on the part of the government looking toward the cancellation of the entry,
and should it subsequently appear that the claimant, or the claimant and his heirs,
have complied with the law, the entry may be submitted to the board of equitable
adjudication.

The final proof i this case was not offered within the statutory
period, and there seems to be no statutory provision for extending the
time within which it may be offered, therefore it shall appear from.the
proof that Christiansen has, fulfilled all the requirements of the law,
except in that since his commitment to said asylum, he has not resided
upon, cultivated and improved the land, the case will be a proper one
for reference to the board of equitable adjudication.
But before such reference should be had, it should be shown that
nothing

remains

to be done by, or for, Christiansen

to entitle him,

under the law and upon principles of equity, to patent for the land.
While a homestead claimnmay be initiated by an alien who has made

proper declaration of his intention to become a citizen of the United
States; before patent can issue upon an entry made by such a person,
the law requires that he shall becomea citizen of the United States.
The proof shows that Christiansen had made the requisite declaration
of his intention to beconie such citizen, and he was therefore qualified

to make entry for the land; but inasmuch as it is not shown that he
has ever been admitted to such citizenship, it was error to hold that
patent should issue to him for the laud in the absence of such showing.
The act of becoming a citizen, like that of declaring his intention

to

do so, is one which'must be performed by the party in person, and can
not be done through or by another for him, but the fact of his admis-

sion to such citizenship-if such be the fact-inay be-shown by anyone
authorized to make proof for him.
Your said decision is therefore modified, the case will be reinanded

to the local office,and you are directed to cause Cameron, as guardian
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of Christiansen, to be notified that unless he shall furnish satisfactory
evidences within a time to be fixed by you, showiug that Christiansen

has been admitted as a citizen of the United States, said entry will be
canceled without further notice, and in case such proof shall be made

within the time to be specified by you, then this cause will be referred
to the board of equitable adjudication for appropriate action.
SECOND HOMESTEAD ENTRY-ACT

GEORGE

OF DECEMBER 29, 1894.

T. MARSHALL.

The right to make a second homestead entry under the act of December 24, 1894, is
not defeated by the fact tat the first entry was relinquished, if the cancellation
of said entry would have been ordered, on a disclosure of the facts to the Land
Department.

Secretary Hitchcock7 to the Commissioner of the General Land Office,
(L. L. B.)
(W. V. D.)
April 30, 1900.

December 26, 1893,George T. Marshall made homestead entry for
the SW. i of the NW. 1 and the N. A of the SW. i, Sec. 1, T. 20 N., R.

2S W., Harrison, Arkansas. April 26,1899, this entry was canceled
upon his relinquishment.
August 10, 1899, Marshall made application to enter the W. j of the
SW. loof Sec. 2 of the same township and range.

He filed with his said application his affidavit, corroborated by two
witnesses, to the effect that after he made his entry in 1893,he cut a
set of house logs (presumably for -use in making a house on the land

embraced in his entry), when the weather became so bad that he could
not work out doors for six weeks, during which time he became
afflicted with carbuncles, whichl disabled him from work for about six

mouths; that on this account and being a poor man he was absolutely
unable to comply with the law and support his family, was unable to
build his house and improve the land, and that from the above facts,
and for no other cause, he has failed to comply with the law under his
said-entry, and he now asks to be allowed to make a second entry
under the act of December 29, 1894 (28 Stat., 599).

It appears that the local officers took no action upon his application,
but forwarded the papers to your office.
On an examination of the record, by your office decision of Novem-

ber 11, 1S99, his application was rejected, for the following reasons
stated in said decision:
It does not appear by the records of this office that Marshall's entry has ever
been attacked for invalidity. The case does not fall under the remedial provisions
of the act of December 29,1894 (28 Stat., 599), because the entryman never established residence on the land and was not a settler in the proper meaning of the
term. Marshall does not satisfactorily show that circumstances beyond his control
prevented him from complying with the lav for the five years and more intervening
from date of entry to the date of his application for a second privilege.

Marshall has appealed to this Department.
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The act of December 29, 1814 (supra), is an amendment to section 3
of the act of March 2, 1889 (25 Stat., 854). Said section 3 is as follows:
That whenever it shall be made to appear to the register and receiver of any
public laud office, under such regulations as the Secretary of the Interior may prescribe, that any settler upon the public domain under existing laa, is unable by
reason of a total or partial destruction or failure of crops, sickness, or other
unavoidable casualty, to secure a support for himself, herself, or those dependent
upon him or her upon the lands settled upon, then such register and receiver may
grant to such settler- a leave of absence from the claim upon which he or she has
filed for a period not exceeding one year at any one timue;and such settler so granted
leave of absence shall forfeit no rights by reason of such absence: Protided, That the
time of sch actual absence shall not be deducted from the actual residence required
by law.

The act of December 29, 1894 (lpra),

adds the following:

That if any such settler has heretofore forfeited his or her entry for any of said
reasons, such person shall be permitted to make entry of not to exceed a quarter
section on any public land subject to entry under the homestead law, and to perfect
title to the same under the same conditions in every respect as if he hall not made
the former entry.

The word "forfeited," as used in this amended act, does not necessarily mean that the entry has been canceled through a contest or by
a decision of the land department.
in this case, by the failure of Marshall to reside upon or cultivate
the land embraced in his entry, he thereby forfeited his entry, and his
rights thereunder.
In other words, a relinquishment by the entryman does Dot necessarily exclude him from the benefits of this amendment, in cases where

cancellation would be ordered, upon examination of the facts by the
land department.
In the case of Patricki1.

Guthrey (2l; L. D., 549-552), it is said:

Although accompanied with a relinquishment his parting with his right to the
land was not voluntary, but forced, owing to unforeseen vicissitudes, and his relinquishment was not made for the purpose of gain, but was made at a sacrifice to
secure means of a livelihood.

- It is evident from the record in this case that the applicant when he
relinquished his entry did so because he believed that he would not be
allowed to go on and perfect it by reason of his failure to establish
residence on the land within the time required by. law. Being honestly
of that opinion, he relinquished it, and now if he cannot make a second
entry lie will be deprived unless Congress comes to his aid, of exercis-

ing his homestead right. It is a case of great hardship. Marshall is
a poor man, without a home or means of support.

There is no adverse

claimant. It is believed that he comes within the spirit of the said act
of December 29, 1894. See Charles A. Garrison (22 L. D., 179). You

will direct that his entry be allowed.
The decision appealed from is accordingly reversed.
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MINING CLUAM-APPLICATION FOR SURVEY.

TIPTON COLD MINING COMPANY.
If, after the isse of an order for the survey of a nining clim, a relocation is made,
embracing ground not included in the original order, a new order of survey
must be obtained, which should bear its proper number in the current series.
The signature to an application for the survey of a ulining claim should be in te
handwriting of the claimant, his agent, or attorney.

SecretaryRitchcock to te Commissioner
(W. V. D.)

f the General

April 30, 1900.

and Ofe,
(W. A. E.)

December 21, 1896, on the application of The ipton Gold Mining
Company, the U. S. surveyor-general for the State of Colorado issued

an order, No. 11,681,for the survey of the American Flag and other
lode mining claims, in the Pueblo, Colorado,land district.
January 29, 1897, the field notes of the survey were filed in the office

of the surveyor-general by Eclward S. Snell, United States deputy
mineral surveyor.
February 3, 1897,the field notes were returned because the lines of
the- American Flag claim, as described therein, differed very materially
from the description given in the certified copy of the location certificate, upona which the order for survey was based.

In connection with

the return of the field notes, it was required that an amended location
of the claia i be made ad

a new application

for' survey filed, together

with a certified copy of said amended location certificate, and the
proper certificate of deposit of five dollars for additional office work.
April 16, 1897, a certified copy of amended location certificate, an

application for amended survey, and a certificate of deposit were filed
as required by the surveyor-general.
April 17, 1897,these papers were. returned to the mineral claimant
for the reasons: (1) that there was a serious discrepancy between the
origiial and the amended locations, the latter including three hundred
feet of apparently new ground and making a difference of three hundred feet in length of lode line; and (2) that the signatures to the
application were written in type, instead of being in the-handwriting
of the applicant's agent or attorney. It was held by the surveyorgeneral that in view of the discrepancies between the original and
amended locations, the old number 11,681would have to be abandoned,
and that upon receipt of an application properly signed an amended
order for survey would issue with a number in the current series.
From this action the company appealed to your office and by your
office decision of September 30, 1897, the action of the surveyor-general

was affirmed, whereupon further appeal was taken to the Department.
Numerous specifications of error are alleged, the substance of which

is that the appellant has complied with the rules and regulations of
tile Department; that the survey of said claim las been properly and
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correctly made. underthe order of the surveyor-general, and has been
designated as survey No. 11,681; that there is no law or regulation
which equires the appellant to abandon this nurmber and take a new
and higher number; and that the signature to-the application for survey is sufficient, there being no rule or regulation requiring that such
signature should be in the handwriting of the applicant's agent or
attorney.
The action of the surveyor-general, requiring the abandonment of
the original number of srvey and the substitution of a new number
in the current series, was based upon paragraph 12, appendix A, of
the manual of instructiozis for the survey of mineral lands, issued by
your office October 25, 1895. This paragraph reads as follows:
If, after having obtained an order for survey, you should find that the record of
location does not practically describe the location as staked pon the ground, you
should file a certified

opy of an amended

location

certificate,

correctly describing

the claim, ad obtain an amended order for survey. If a relocation of the claim is
made embracing ground not included in the original.order, or other material change
is made, you will abandon the original number of the order for survey, and a new
order will be issued in which a number in the current series will be substituted.

- The American Flag lode mining claim was located January 1,1896,

and the location notice filed for record January 23, 1896, describes the
claim as follows:
Beginning at orner No, 1, whence Straub Mt. bears N. 75° E., Big Bull Mt. N. 530
E. and Squaw bIt. bears N. 320 E., thence S. 430 E. 1200 ft. to Cor. No. 2; thence S.
47° W. 300 ft. to Cor. No. 3; thence N: 43 0 W. 1200 ft. to Cor. No. 4; thence N. 470

E. 300 ft. to Cor. No. 1, the place of beginnig.

The amended location notice, filed for record
describes the claim as follows:

March 25, 1897,.

Beginning in corner No. 1, whence the S. E. Cor. Sec. 36, T. 15 S., R. 70 W. of the
6th P. M. bears N. 550 28' E., 3821.78 feet; thence S. 140 7' E. 1500 ft. to Cor. No. 2;
thence N. 85 19' E. 295.63 ft. to Cor. No. 3; thenco N. 140 7' W. 1500 ft. to Cor. No.
4; thence S. 850 19' W. 295.63 ft. to Cor. No. 1, the place of beginning.

This being the same lode originally located on the 1st day of January, 1896,and
recorded on the 23rd day of January, 1896, in Book 59, page 430, in the office of the
recorder of Fieniont county. This further additional and amended certificate of
location is made without waiver of any previously acquired rights, but for the purpose of correcting any errors in the original location, description or record, and
of taking in and acquiring all forfeited or abandoned, overlapping ground, and of
taking in any part of any overlapping claim -which has been abandoned, and of
seceriig all the benefits of said section 2409 of the General Statutes of Colorado.

The field notes of survey are not with the record.
Taking corner No. 1 of both location notices as identical, the two
locations lie across each other at an angle of about twenty-eight
degrees; the amended location includes considerable ground not
covered by the original location notice; and the lode line is three hundred feet longer in the amended location than in the original location.
It is alleged by the appellant that the location as marked upon the
ground was not amended nor was a relocation of the claim made
.
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embracing ground not included in the original order, or other material
change made i

the location.

If this be true, there was a serious

discrepancy between the location as marked on the ground and the
location notice upon which the order for survey was based, and the
deputy-surveyo¶rshould not have proceeded with the survey after the
discrepancy becane apparent. In the case of Rose No. 1 and Rose
No. 2 Lode Claims (22 L. D., 83), it was held that the official survey of
a mining claim must be in accordance with the recorded notice of loca-

tion as of record at the time of the order authorizing the survey Slight
discrepancies between the location notice and the location as marked
on the ground are not material, as they may be explained by the lack
of proper facilities for making an accurate survey at the time of location, but the disagreements in this case are of too serious a character
to be so explained. The survey not being made of the ground indicated
by the order of the surveyor-general was in effect made "in accordance
with the dictation of the parties in interest," a practice expressly forbidden by the circular of November 20, 1873 (Copp's United States
Mineral Lands, 68).
The paragraph above quoted from Appendix A of the manual of instructions for the survey of mineral lands is clear in its terms and
needs no construction. A relocation of this claim was made embracing
ground not included in the original order, and under said paragraph
and the established practice in such cases the surveyor-general properly required the abandonment of the original number of the order for
survey and the issuance of a new order in which a number in the current series would be substituted.
Paragraph 1, Appendix A, of the manual of instructions for the
survey of mineral lands, requires that the application for survey shall
be "signed by the claimants, their agent or attorney." Webster defines the verb sign, "to subscribe in one's own handwritings It appears
to be the general practice to require the signature to an application for
survey to be in the handwriting of te claimcant,his agent, or attorney.
'his practice is in accordance with the accepted definition of the words
"sign" and "1signature," and no reason is shown why this practice
should be changed. It is, therefore, held that the typewritten name,
attached to the amended application for survey in this case, is not
sufficient.

Your officedecision is hereby affirmed.
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OF TRACTS.

V. PEREIRA.

The cancellation of a homestead entry, on account of an adverse right, as to the
particular tract on which the entryman actually lived, does not affect the sufficiency of his residence as to the remainder of the tracts, if his entry was made
in good faith, and embraced contiguous sub-divisions open to appropriation at
such time, as shown by the records of the local office.
A homestead entry, embracing non-contiguous tracts, may be referred to the board
of equitable adjudication where the non contiguity is caused by the cancellation
of a part of the entry on account of a prior adverse right; and the original
entry is made in ignorance of such adverse claim.

Secretary Hitcoltoc to te
(W. V. D.)

Commissioner of the General Land Office,
April 30, 1900.
(E. F. B.)

This controversy arose upon the protest of Manuel J. de Sinas
against the acceptance of the final proof of Manuel Pereira for the
NE.
NE. J, Sec. 32, SE. SE. , Sec. 29 and S. - SW. j, Sec. 28, T.
44 N., It. 8 W., T. D. M., IRedding, California.

Your office by decision of July 20, 1899, dismissed the protest of
de Simas and held for cancellation his homestead entry for lot 3 (SW.
SV.

J, Sec. 28), which was improperly allowed while the tract was

segregated by the entry of Pereira. The entry of Pereira was held
for cancellation for conflict with the State's selection as to the SE.
SE. 1, See. 29, NE. 1 NE. -, See. 32, except as to lot 4, and the S. i
SW. , Sec.28, except as to lot 3. As to the tracts excepted from the
order of cancellation, the local officers were directed as follows:
Should this decision become final, and after the cancellation of H. E. 4052 of
Manuel de Simas for lot 3, Sec. 28, and the cancellation of Pereira's entry as above
indicated, you will upon the payment of the legal commissions issue final papers to
Manuel Pereira for lot 3, Sec. 28, and lot 4, Sec. 32, Tp. 44 N., R. 8 W., M. D. M.

From said decision de Simas appealed, alleging substantially the following grounds of error:
(1) Because one hundred and twenty acres of the land applied for had been
selected by the State of California at the date of Pereira's entry. (2) Because lots
3 and 4 are non-contiguous and were made so by a segregation of other tracts prior
to the entry. (3) Because the entry of Pereira did not operate to segregate the land
described therein. (4) Because there is no authority to allow a homestead entry
for non-contiguous tracts. (5) Because protestant has improvements on lot 3 on
which he resides, and Pereira has no improvements thereon or worthy of mention.

The onflict of Pereira's entry with the State selections is due to
conflicting surveys in the township. In 1856 a survey was made by
C. C. Tracy, of the NE. Sec. 31, the N. j of Sec. 32, and the NW. J of
Sec. 33, which was approved October 6, 1856. According to the plat

of that survey, the State of California selected the NW. L of Sec. 33,
the NW. 1 NE. I, the S. - NE. 14and the SE. 1 NW. J, Sec. 32, which
was approved March 14,1866. Subsequently, in 1880,the entire town-.
2967-VOL
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ship was surveyed by W. F. Benson and the plat of said survey was
approved January 22, 1881. The north and south section lines of the
Benson survey were located a distance of 20 chains, or a quarter

quarter-section, west, and the east and west section lines were located
approximately the same distance south of the corresponding section
line of the survey of Tracy in 1856,so that the lands selected by the
State under the survey of 1856 are designated, approximately, by the
Benson survey as the SW. 4 SE. - and SE. I SW. Sec. 28, the SE.
SE. 4, Sec. 29, the N.
NE..i, Sec. 33.

NE.

Sec. 32, and the N.

W .and

NW;. 4

October 25, 1887, Pereira made homestead entry of the NE. -1NE.i,
Sec. 32, the SE. SE.
Sec. 29 and the S. - SW. , Sec. 28. It will

be seen that there is no conflict between the entry of Pereira and the
State selections according to the description given by the State.
May 6, 1896, the local officers, referring to the conflicting claims to

lands covered by both surveys, recommended that an official plat be
prepared by the surveyor-general and saidOne party in particular, Manuel Pereira, is very anxioLis aout the matter, he
having a homestead upon which more than 8 years have expired since date of entry,
and upon which he can not mnakeproof until he knows how much and what government land is embraced in his entry. As a matter of fact all of his homestead is in
conflict with the State selections, except lot No. 3 of See. 28, contaioiug 34.80acres.

Thereupon an official.plat or diagram was prepared under instructions from your office and approved June 1, 1896, showing the relative

position of the land selected under the survey of 1856,with regard to
the survey of Benson in 1881. A plat or diagram showing te relative

position of the lines of the two surveys had been prepared and approved
in 1890.
July 17, 1897, Pereira was called upon to show cause why his entry

should not be canceled for failure to make proof within the statutory
period. I response thereto he filed his affidavit stating that he
applied to make proof in April, 1896, but was informed that owing to
the conflict in the two surveys the wNholematter had been referred to

your office for decision. In taking action thereon the local officerswere
directed by letter of March 7, 1898,to inform Pereira that the records
of your officeand the plat or diagram which was prepared and approved
in 1890, do not show any conflict between the State's selections and his
entry and, as there appeared to be no reason why he should not be
allowed to make proof in support thereof, they were directed to permit

him to make final proof and if it was satisfactory, to issue final papers
with a view to submitting the case to the Board of Equitable Adjudication. The State selections are not indicated on the diagram of 1890,
above referred to, and the diagram of 1896 was apparently overlooked;

otherwise the conflict between Pereira's entry and the State selections
would have been noticed.
Pereira, accordingly, submitted final proof, which shows that

he
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settled on the land in 1879 or 1880; that he had resided upon it continuously with his family, and has iprovements on the land of the
value of $1,500 or $2,000. As to the land in conflict with the State's
selections, he states that he has a certificate of purchase from the State
and is willing to acquire title from the State, and waive the same to the

United States, if such course is necessary to complete his entry. The
local officers transmitted said proof ithout issuing final certificate, for
the reason that on February 3, 1898,de Simas has been allowed to make
homestead entry of lot 3, in conflict with Pereira's entry.
There are only two material questions presented by the appeal: (1)
Whether the establishment and maintenance of residence by Pereira
on tat

portion of his homestead that was canceled is a legal and suffi-

cient residence on every subdivision for which entry can be perfected,
and (2) whether the entry can be perfected to lots 3 and 4, which are
rendered non-contiguous by the cancellation of the tracts in conflict
with the State selections.
As to the first proposition, it.may be stated that residence upon any
part of the land embraced in a homestead entry is residence poii the
whole.

If the entry was made, in good faith, of contiguous, legal sb-

divisions, appearing from the records of the local office to be subject to
entry, the mere fact that the particular subdivision upon which the
residence was actually established and maintained was subsequently.
found not subject to entry, can not effect the constructive residence
that was maintained upon the other legal subdivision. It is a question
to be determed by the bonafides of the entryinan and not by his actual
occupancy of a particular subdivision. Sanderson v. Taylor (14 IL.D.,
489).

The second question is determined by the decision of the Department
in the case of Akin v. Brown, in which it was held (syllabus; 15 L. D.,
119):
that a homestead entry embracing non-contiguous tracts may be referred to the
board of equitable adjudication where the non-contiguity is caused by the cancellation of a part of the entry on account of the prior adverse right of another, and the
original entry is made in ignorance of said adverse right.

See also Lannon v. Pinkston (9 L. D., 143).

The records of the local office, according to the approved plat of
survey under which the lands in said township were disposed of at the
date of Pereira's entry, showed these tracts to be public lands subject
to settlement and entry. It was not until a plat was prepared and
approved showing the relative position of the State's selections with
reference to the two surveys, and their proper designation by the survey of 1881, that the extent of the conflict could be determined. The
right and title of the State was not affected by the second survey and
the entry of Pereira was therefore subject to cancellation to. the extent
of the conflict. But as the entry was made in good faith, of contiguous
lands that appeared upon the tract books to be subject to entry, and
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as the entryman has complied with the law as to residence and improve-

ment upon the tracts embraced in his entry, it may be perfected as to
the tracts not in conflict, and submitted to the board of equitable
adjudication for confirmation, as was done in the case of Akin v. Brown,
Suprat.

In the case of Jenkins v. Seibel (18 L. D. 141), relied on by protestant,

the claimant was presumed to have notice of the existence of a subsisting mining location at the date of his entry. In this respect it was
distinguished from the case of Lannon v. Pinkstou, spra, where the
discovery of mineral and location of the mining claim was subsequent

to the homestead entry.
Your decision is affirmed.

REVISED RULES OF PRACTICE, APPROVED JANUARY 27, 1899.
DEPARTMENT OF THE INTERIOR,
GENERAL LAND OFFICE,

Washington, D. ., January 10, 1899.
SIB: I have the honor to submit herewith for your consideration,
and approval if found satisfactory, a evised draft of the rules of
practice in cases before the district land offices,the General Land
Office,and the Department of the Interior.
It will be observed, upon examination, that no change or modifica-

tion of the present rules has been made, but where rules have been
amended from time to time such rules as last amended have been
placed in their proper numerical order in the body of the rules of
practice instead of in chronological order in an appendix, as has heretofore been the custom.
BINGER HERMANN,
Very respectfully,
Commissioner.
The SECRETARY OF THE INTERIOR.
DEPARTMENT OF TE

INTERIOR,

Washington, January 27, 1899.

SIR: I have examined the revised draft of the rules of practice in
cases before the district land offices,the General Land Office,and the
Department of the Interior, submitted with your inclosure of January
10, 1899, and return the same herewith duly approved.
- Very respectfully,
The CoMMirsIoNER

THOs. RYAN, Acting Secretary.
OF THE GENERAL LAND OFFICE.
DEP ARTMEN

OF THE INTERIOR,

Was7tington, January 27, 1899.

The following rules of practice for the government of proceedings
in this Department .an(d subordinate offices in land cases, together
with regulations governing the recognition of agents, attorneys, and
other persons to represent claimants, are hereby prescribed, to take
effect this day.
None of said rules shall be construed to deprive the Secretary of the
Interior of the exercise of the directory and supervisory powers con.
ferred upon him by law.
Proceedings under former rules of practice will not be prejudiced
by anything herein contained.
THOS. RYAN,Acting Secretary.
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.~~~~~I
PROCEEDINGS BEFORE REGISTERS AND RECEIVERS.
1.-Initiation of contests.
RULE 1.-Contests may be initiated by an adverse party or other
person against a party to any entry, filing, or other claim under laws
of Congress relating to the public lands, for any sufficient cause
affecting the legality or validity of the claim.

RULE 2.-In

every case of application for, a hearing an affidavit

must be filed by the contestant with the register and receiver, fully
setting forth the facts which constitute the grounds of contest. When
the contest is against the heirs of a deceased entrynan, the affidavit
shall state the names of all the heirs. If the heirs are non-resident or
unknown, the affidavit shall set forth the fact and be corroborated
with respect thereto by the affidavit of one or more persons.

RULE 3.-Where an entry has been allowed and remains of iecord
the affidavit of the contestant nust be accompanied by the affidavits
of one or more witnesses in support of the allegations made.
2-Hearings

i contested cases.

RULE 4.-Registers and receivers' may order hearings in all cases
wherein entry has not been perfected and no certificate has been
issued as a basis for patent.
RULE 5.-In case of an entry or location on which final certificate

has been issued the hearing will be ordered only by direction of the
Cormnissioner of the General Land Office.
for hearings under Rule 5 must be transRULE 6.-Applications

mitted by the register and receiver, with special report and recomer for his determination and instructions.
mendation, to the Comumission
3.-Notice

of contest.

RULE 7.-At least thirty days' notice shall be given of all hearings
before the register and receiver unless by written consent an earlier
'day shall be agreed upon.
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RULE 8.-The notice of contest and hearing must conform to the
following requirements:
1. It must be written or printed.
2. It must be signed by the register and receiver, or by one of them.
3. It must state the time and place of hearing.
4. It must describe the land involved.
5. It must state the register and receiver's number of the entry and
the land office where ad the date when made, and the name of the
party making the same.
6. It must give the name of the contestant and briefly state the
grounds and purpose of the contest.
7. It may contain any other information pertinent to. the contest.

4.-Service of notice.
RULE 9.-Personal

service shall be made in all cases when pos-

sible if the party to be served is resident in the State or Territory in
which the land is situated and shall consist in the delivery of a copy
of the notice to each person to be served. When the contest is against
the heirs of a deceased entryman, the notice shall be served on each

heir. If the heirs of the entryluau are non-resident or unknown, notice
may be served upon them by publication as hereinafter provided. It
the person to be personally served is an infallt under fourteen years
of age or a person who has been legally adjudged of unsound mind,
service of notice shall be made by delivering a copy of the notice to

the statutory guardian or committee of such infant or person of
unsound mind, if there be one; if there be none, then by delivering
a copy of the notice to the person having the infant or person -of
unsound mind in charge.
RULE 10.-Personal

service may be executed

by any officer or

person.
RULE 11.-Notice

may be given by publication only when it is shown

by affidavit presented on behalf of the contestant and by such other
evidence as the register and receiver may require that due diligence
has been used and that personal service can not be made. The affidavit must also state the present post-office address of the person
intended to be- served, if it is known to the affiant, and must show
what effort has been made to obtain. personal service.
RULE 12.-When it is found that the prescribed service can not be

had, either personal or by publication, in time for the hearing provided'for in the notice, the notice may be returned prior to the time
fixed for the hearing, and a new notice issued fixing another time of:
hearing, for the proper service thereof, a affidavit being filed by the
contestant showing due diligence and inability to serve the notice in
time.
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5.-Notice by publication.

RuLE 13.-Notice by publication shall be made by advertising the
notice at least once a Week for four successive weeks in some news-

paper published in the county wherein the land in contest lies; and
if no newspaper be published in such county, then in the newspaper
published in the county nearest to such land.. The first insertion shall
be at least thirty days prior to the day fixed for the hearing.
RULE 14.-Where

notice is given by publication a copy thereof shall,

at least thirty days before the date for the hearing, be mailed by
registered letter, to each person to be so notified at the last address, if
any, given by him as shown by the record, and to him at his present

address named in the affidavit for publication required by Rule 11, if
such present address is stated in such affidavit and is different from
his record address. If there be no such record address and if no present
address is named in the affidavit for publication, then a copy of the
notice shall be so mailed to him at the post-office nearest to the land.
A copy of the notice shall also be posted in the register's

office for a

period of at least thirty days before the date for the hearing and still
another copy thereof shall be posted in a conspicuous place upon the
land for at least two weeks prior to the date set for the hearing.
When notice of proceedings commenced by the government against
timber and stone entries is given by publication the posting of notices
upou the land will not be required..
6.-Proof

of service of notice.

RULE15.-Proof of personal service shall be the written acknowledgment of the person served or the affidavit of the person who served

the notice attached thereto, stating the time, place, and manner of
service.
RULE 16.-When service is by publication, the proof of service shall

be a copy of the advertisement, with the affidavit of the publisher or
foreman attached thereto, showing that the same was successively
inserted the requisite number of times, and the date thereof.
7.-Notice of interlocutory proceedings.
RULE 17.-Notice of interlocutory motions, proceedings, orders, and
decisions, shall be in writing and may be served ersonally or by
registered letter mailed to the last address, if any, given by or on
behalf of the party to be notified, as shown by the record, and if tere
be no sch record address, then to the post-office nearest to the land;
and in all those contest cases where notice of contest is given by regis-

tered mail under Rule 14, and the return registry receipt shows such
notice to have been received by the contestee, the address at which the
notice was so received sll

be considered as an address given by the

contestee, within the meaning of this rule.
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RULE 18.-Proof of service by mail shall be the affidavit of the person who mailed the notice, attached to the post-office receipt for the

registered letter.
-

8.-Rehearings.

RULE 19.-Orders for rehearing must be brought to the notice of
the parties in the same manner as in case of original proceedings.
9.-Continualnces.

RULE 20.-A postponement of a hearing to a lay to be fixed by the
register and receiver may be allowed on the day of trial on account of
the absence of material witnesses, when the party asking for the continuance makes an affidavit before the register and receiver showing1. That one or more of the witnesses in his behalf is absent without
his procurement or consent;
-2.The name and residence of each witness;
3. The facts to which they would testify if present;
4. The materiality of the evidence;
5. The exercise of proper diligence to procure the attendance of the
absent witnesses; and
6. That affiant believes said witnesses can be had at the time to
which it is sought to have the trial postponed.
Where hearings are ordered by the Commissioner of the General
Land Office in cases to which -the United States is a party, continuances will be granted in accordance with the usual practice in United
States cases in the courts, without requiring an affidavit on te part of
the government.
RULE 21.-One continuance only shall be allowed to either party on
account of absent witnesses, unless the party applying for a further
continuance shall at the same time apply for an order to take the depositions of the alleged absent witnesses.
RULE 22.-No continuance shall be granted when the opposite party
shall admit that the witnesses would, if present, testify to- the statement set out in the application for continuance.
10.-Depositions

RULE 23.-Testimony

on interrogatories.

may be taken by deposition in the following

cases:
1. Where the witness is unable, from age, infirmity, or sickness, or

shall refuse, to attend the hearing at the local land office.
2. Where the witness resides more than fifty miles from the place of
trial, computing distance by the usually traveled route.
3. Where the witness resides out of or is about to leave the State or
Territory, or is absent therefrom.

4. Where from any cause it is ap'prehended that the witness may be
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unable or will refuse to attend, in which case the deposition will be
used only in event that the personal attendance of the witness can not
be obtained.
RULE24.-The party desiring to take a deposition under Rule 23
must comply with the following regulations:
1. He must make affidarvit before the register or receiver, setting
forth one or more of the above-named

causes for taking

such deposi-

tion, and that the witness is material.
2. He must file with the register and receiver the interrogatories to
be propounded to the witness.
3. He must state the name and residence of the witness.
4. He must serve a copy of the interrogatories on the opposing party

or his attorney.
RULE 25.-The opposing party will be allowed ten days in which to
file cross-interrogatories.
RULE 2G.-After the expiration of the ten days allowed for filing

cross-interrogatories, a commission to take the deposition shall be
issued by the register and receiver, wh1ichcommission shall be accompanied by a copy of all the interrogatories

filed.

RULE 27.-The register ad receiver may designate any officer,
authorized to administer oaths within the county or district where the
witness resides, to take such deposition.
RULE 28.-It

is the duty of the officer before whom the deposition is

taken to cause the interrogatories appended to the commission to be
written out and the answers thereto to be inserted immediately underneath the respective questions, and the whole, when completed, is to be
read over to the witness, and must be by him subscribed and sworn to
in the usual manner before the witness is discharged.
RULE29.-The officer must attach his certificate to the deposition,
stating that the same was subscribed and sworn to-by the deponent at
the time and place therein mentioned.
RULE 30.-The

deposition and certificates together with the commis-

sion and interrogatories, must then be sealed up, the title of the cause
indorsed on the envelope, and the whole returned by mail or express
to the register and receiver.
RULE 31.-Upon receipt of the package at the local land office, the
date when-the same is opened must be indorsed on the envelope and

body of the deposition by the local land officers.
RULE 32.-If the officer designated to take the deposition has no
official seal, a proper ce tificate of his official character, under seal,

must accompany his return.
RULE33.--The parties in ay case may stipulate in writing to take
depositions before any qualified officer, and in any manner.
RULE 34.-All

stipulations by parties or counsel must be in writing,

and be filed with the register and receiver.
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11.-Oral testimony before officers other than registers and receivers.
RULE 35.-In the discretion of registers and receivers testimony
may be taken near the land in controversy before a United States
commissioner, or other officer authorized to administer oaths, at a time
and place to be fixed by them and stated in the notice of hearing.

2. Officers taking testimony under the foregoing rule will be gov-

erned by the rules applicable to trials before registers and receivers.
(See Rules 36 to 42, inclusive.)
3. Testimony so taken must be certified to, sealed up, and traus-

mitted by mail or express to the register and receiver, and the receipt
thereof at the local office noted on the papers, in the same manner as
provided in case of depositions by Rules 29 to 32, inclusive.

4. On the day set for hearing at the local office the register and
receiver will examine the testimony taken by the officer designated,
and render a decision thereon in the same manner as if the testimony
had been taken before themselves. (See Rules 50 to 53, inclusive.)
5. No charge for examining testimony in such cases will be made

by the register and receiver.
6. Officers designated to take testimony under this rule will be
allowed to charge such fees as are properly authorized by the tariff of
fees existing in the local courts of their respective istricts, to be
taxed in the same or equivalent manner as costs are taxed by registers and receivers under Rules 54 to 58, inclusive.
7. When an officer designated to take testimony under this rule, or
when an officer designated to take depositions under Rule 27, can not
act oi the day fixed for taking the testimony or deposition, the testimony or deposition, as the case may be, will be deemed properly taken

before any other qualified officer, at the same place and time, who may
be authorized by the officer originally designated, or by agreement of
Parties, to act in the place of the officer first named.
12.-Trials.
RULE

36.-Upon the trial of a cause, the register and receiver may

in any case, and should in all cases when necessary, personally direct

the examination of the witnesses, in order to draw from them all the
facts within their kowledge requisite to a correct conclusion by the
officers upon any point connected with the case.
RULE37.-The register and receiver will be careful to reach, if
possible, the exact condition and status of the land involved by any
contest, and will ascertain all the facts having any bearing upon the
rights of parties in interest.
RULE 38.-Im preemption cases they will particularly ascertain the
nature, extent, and value of alleged improvements; by whom made;
and when; the true date of the settlement of persons claiming; the
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steps taken to markand secure the claim, and the exact status of the
land at that date as shown upon the records of their office.
RULE39.-In like manner, under the homestead and other laws, the
conditions affecting the inception of the alleged right, as well as the
subsequent acts of the respective claimants, must be fully and specifically examined.

RULE 40.-Due opportunity will be allowed opposing claimants to
confront and cross-examine the witnesses introduced by either party.
RULE 41.-No

testimony will be excluded from the record by the

register and receiver on the ground of any objection thereto; but
wher objection is made to testimony

offered the exceptions will be

noted, and the testimony, with the exceptions, will come up with
the case for the consideration of the. commissioner. Officers taking
testimony will, however, summarily put a stop to obviously irrelevant
questioning.
1RULE 42.-Upon the day originally set for hearing, and upon any
day to which the trial may be continued, the testimony of all the witnesses present shall be taken and reduced to writing. When testi.
mony is taken in shorthand, the stenographer's notes must be written
out and the written testimony then and there subscribed by the witness and attested by the officerbefore whom the same is taken.
13.-Appeals.
RULE 43.-Appeals
from the final action or decisions of registers
and receivers lie in every case to the Commissioner of the General
Land Office. (Revised Statutes, sections 453, 2478.)
'RULE

42 AMENDED.
WASHINGTONT,
D.C,,

T'il

18, 1899.

REGISTERS AND RECEIVERS,

United States Land Offices.
GENTLEMEN:

In order to avoid the expense and trouble of detaining witnesses at your offices
after the close of hearings in contest cases, or of causing their subsequent return
for the purpose of signing their testimony, written out from shorthand notes, the
parties to the contest may, by proper stipulation in writing, waive that provision
of Rule of Practice No. 42 which requires the testimony to be. signed by the witnesses.
In all cases where such a stipulation is filed, you should let the record be accompanied by the stipulation, and your certificate that each of the witnesses was duly
sworn before testifying, and also by the affidavit of the stenographer to the effect
that the testimony, as transcribed, is a true and completetranscription of the shorthand notes of the testimony given in the case, which was faithfully reported in
shorthand by him, as delivered by the several witnesses.
Very respectfully,
BINGER HERMANN,
CommigsiOner.

Approved:
E. A. HITCHCOC,:

Secretary.
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In cases dismissed for want of prosecution the register and receiver
will by registered letter notify the parties in interest of the action
taken, and that unless within thirty days a motion for reinstatement
shall be made, the default of the plaintiff will be final and that no
appeal will be allowed; which notice shall be given as provided in
circular of October 28 1886 (5 L. D., 204).

If sch- motion for reinstatement be made within the time limited,
the local officers shall take action thereon, and grant or deny it, as they
deem proper. If granted, no appeal shall lie. If overruled, the plaintiff shall have the right of appeal, the time for which shall be thirty
days, and run from the date of written notice to the plaintiff.
RULE 44.-After hearing in a contested case has been had and
closed, the register and receiver will, in writing, notify the parties in
interest of the conclusions to which they-have arrived, and that thirty
days are allowed for an appeal fromi their decision to the Comis-

sioner, the notice to be served personally or by registered letter
through the mail to their last known address.
RULE 45.-The appeal must be in writing or in print, and should
set forth in brief and clear terins the specific points of exception to
the ruling appealed from.
RULE46.-Notice of appeal and copy of specification of errors shall
be served on appellee within the time allowed for appeal, and appellee
shall be allowed ten days for reply before transmittal of the record to
the General Land Office.
RULE47.-:No appeal from the action or decision of the register and
receiver will be received at the General Land Officeunless forwarded
through the local officers.
RULE 48.-In case of a failure to appeal from the decision of the
local offlcers, their decision will be considered final as to the facts in
the case and will be disturbed by the Commissioner only as follows:

1. Where fraud or gross irregularity is suggested on the face of the
papers.
2. Where the decision is contrary to existing laws or regulations.
3. In event of disagreeing decisions by the local officers.
4. Where it is not shown that the party against whom the decision
was rendered was duly notified of the decision and of his right of
appeal.
RULE 49.-In any of the foregoing cases the Commissioner will
reverse or modify the decision of the local officers or remand the case,

at his discretion.
RULE50.-All documents once received by the local officers must
be kept on file with the cases, and the date of filing must be noted
thereon; and no papers will be allowed under any circumstances to
be removed from the files or taken from the custody of the register
and receiver, but access to the same, under proper rules, so as not to
interfere with necessary public business, will be permitted to the par-
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ties in interest, or their attorneys, under the supervision of those
officers.
14.-Reports and opinions.
RULE 51.-Upon the termination of a contest, the register and
receiver will render a joint report and opinion in the case, making
full and specific reference to te postings and annotations upon their
records.
RULE 52.-The register and receiver will promptly forward their
report, together with the testimony ad all the papers in the case to
the Commissioner of the General Land Office,with a brief letter of
transmittal, describing the case by its title, the nature of the contest,
and the tract involved.
RULE 53-The local officers will thereafter take no further action
affecting the disposal of' the land in contest until instructed by the
Commissioner.

In all cases, however, where a contest has been brought against any
entry or filing on the public lands, and trial has taken place, the eittryman may, if he so desires, in accordance with the provisions of the

law under which he claims and the rules of the Department, submit
final proof and complete the same, with the exception of the payment
of the purchase money or commissions, as the case may be; said final

proof will be retained in the loral land

ffice, and should the entry

finally be adjudged valid, said final proof; if satisfactory, will be
accepted upon the payment of the pulrchase money or commissions,

and final certificate will issue, without any further action Ol the part
of the entryman, except the frnishing of a nonalienatio adavit
by the entryinan, or, in case of his death, by his legal representatives.
In such cases the party making the proof, at the time of submitting
the same, will be required to pay the fees for reducing the testimony
to writing.
15.-Taxation

of osts.

HULE 54.-Parties contesting preemption, homestead. or tinberculture entries and claiming preference rights of entry inder the
second section of the act of May 14, 1880 (21 Stat., 140), 'must pay

the costs of contest.
RULE 55-In other contested cases each party must pay the costs
of taking testimony upon his own direct and cross-examination.
RULE

56.-The

accumlllation of excessive costs under Rule 54 will

not be permitted; but when the officertaking testimony shall rule that
a course of examination is irrelevant and checks the same, nder Rule
41, he may, nevertheless, in his discretion, allow. the same to proceed

at the sole cost of the party making such examination. This rule will
apply also to cross-examination in contests covered by the provisions
of Rule 55.
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RULE 57.-Where parties contesting preemption, homestead, or
timber-culture entries establish their right of entry under the preemption or homestead laws of the land in contest by virtue of actual settlement and improvement, without reference to the act of May 14,1880,
the cost of contest will be adjudged under Rule 55.
RULE 5S.-Registers and receivers will apportion the cost of contest
in accordance with the foregoing rules, and may require the party
liable thereto to give security in advance of trial, by deposit or otherwise, in a reasonable sum or sums, for payment of the cost of tran-

scribing the testimony.
RULE 59.-The cost of contest chargeable by registers and receivers
are the legal fees for reducing testimony to writing. No other contest fees or costs will be allowed to or charged by those officers directly
or indirectly.

RULE 60.-Contestants must give their own notices and pay the
expenses thereof.
RULE 61.-UpoD the termination of a trial, any excess in the suIm
deposited as security for the costs of transcribing the testimony will be
returned to the proper party.
RULE 62.-When hearings are ordered by the Commissioner or by
the Secretary of the Interior, upon the discovery of reasons for suspension in the usual course of examination of entries, the preliminary
costs will be provided from the contingent fund, for the expenses of
local land offices.
RULE 63.-The preliminary costs provided for by the preceding
section will be collected by the register and receiver when the parties
are brought before them in obedience to the order of hearing.
RULE 6.--The register and receiver will then require proper provision to be made for such farther notification as may become necessary

in the usual progress of the case to final decision.
RULE 65.-rhe register and receiver will append to their report in
each case a statement of costs and the amount actually paid by each
of the contestants, and also a statement of the amount deposited to
secure the payment of the costs, how said sum was apportioned, and
the amount returned, if any,-and to whom.
16.-Appealsfroai decisions rejecting applicatioas to enter pablic lands.
RULE 66.-For the purpose of enabling appeals to be taken from
the rulings or action of the local officers relative to applications to
file upon, enter, or locate the public lands the following rules will be,
observed:
1. The register and receiver will indorse upon every rejected application the date when presented and their reason for rejecting it.
2. They will promptly advise the party in interest of their action
and of his right to appeal to the Commissioner.
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3. They will note upon their records a memorandum of the transaction.

RULE 67.-The party aggrieved will be alowed thirty days from
receipt of notice in which to file his appeal in the local land office.
Where the notice is sent by mail, five days additional will be allowed
for the transmission of notice and five for the return of the appeal.

RuILE 68.-The register and receiver will promptly forward the
appeal to the General Land Office,together with a full report upon
the case.
RULE 69.-This report should recite all the facts and the proceedings had, and must embrace the following particulars:
1. A statement of the, application and rejection, with the reasons
for the rejection.

2. A description of the tract involved and a statement of its status,
as shown by the records of the local land office.
3. References to all entries, filings, annotations,

memoranda,

and

correspondence shown by the record relating to said tract and to the
proceedings had.
RULE

70.-Rules 43 to 48, inclusive, and Rule 93 are applicable to

all appeals from decisions of registers and receivers.

PROCEEDINGS BEFORE SURVEYORS-GENERAL.
RULE,71.-The proceedings in hearings and contests before surveyors-general shall, as to notices, depositions, and other matters, be
governed as nearly as may be by the rules prescribed for proceedings
before registers and receivers, unless otherwise provided by law.

III.
PROCEEDINGS BEFORE THE COMMISSIONER OF THE GENERAL LAND OFFICE AND SECRETARY OF THE INTERIOR.
1-Examination

and argument.

RULE, 72.-When a contest has been closed before the local land
officers and their report forwarded to the General Land Office, no

additional

evidence will be admitted in the case, unless offered under

stipulation of the parties to the record, except where such evidence is
presented

as the basis of a motion for a new trial or in support .of a

mineral application or protest; but this rule will not prevent the Com.
mission'er, in te exercise of his discretion, from ordering further inves-

tigation when necessary.
RULE 73.-After the Commissioner shall have received a record of
testimony

in a contested case, thirty days will be allowed to expire
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before any action thereon is taken, unless, in the judgment of the
Commissioner, public policy or private necessity shall demand summary action, in which case he will proceed at his discretion, first notifying the attorneys of record of his-proposed action.
RULE 74.-When a case is pending on appeal from the decision of
the register and receiver or surveyor-general, and argument is not
filed before the same is reached in its order for examination, the argument will be considered closed, and thereafter no further arguments or

motions of any kind will be entertained 'except upoi written stipulation duly filed or good cause shown to the Commissioner.

RULE 75.-If before decision by the Commissioner either party
should desire to discuss a case orally, reasonable opportunity therefor
will be given in the discretion of the Commissioner, but only at a time
to be fixed by him upon notice to the opposing counsel, stating time

and specific points upon which discussion is desired; and except as
herein provided, no oral hearings or sggestions will be allowed.
2.-Rehearing and review.
RULE

76.-Motions for rehearing before registers and receivers, or

for review or reconsideration of the decisions of the Commissioner or
Secretary, will be allowed, in accordance with legal principles appli-

cable to motions for new trials at law, after due notice to the opposing
party.
RULE 77.-Motions for rehearing and review, except as provided in
Rule 114, must be filed in the office wherein the decision to be affected

by such rehearing or review was made or-in the local land office,for
transmittal to the General Land Office; and, except when based upon
newly discovered evidence, must be filed within thirty days from
notice of such decision.
RULE 78.-Motions for rehearing and review must be accompanied
by an affidavit of the party, or his attorney, that the motion is made
in good faith, and not for the purpose of delay.
RULE 79.-The

time between the filing of a motion for rehearing or

review and the notice of the decision upon such' motion shall be
excluded in computing the time allowed for appeal.
RULE80.-No officer shall entertain a motion in a case after an
appeal from his decision has been taken.
3.-Appeals from the Commissioner to the Secretary.
RULE

81.-No appeal shall be had from the action of the Commis-

sioner of the General Land Office affirming the decision of the local

officers in any case where the party or parties adversely affected
thereby shall have failed,.after due notice, to appeal from such decision of said local officers.

Subject to this, provision, an appeal may be taken fom the decision
2967-VOL
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of the Commissioner of the General Land Office to the Secretary of
the Interior upon any question relating to the disposal of the public
lands and to private land claims, except in case of interlocutory orders
and decisions and orders for hearing or other matter resting in the
discretion of the Commissioner. ecisions and orders forming the
above exception will be nioted in the record, and will be considered by

the Secretary on review in case an appeal upon the merits be finally
allowed.
RULE 82.-When

the Commissioner considers an appeal defective,

he will notify the party of the defect, and if not amended within
fifteen days from the date of the service of such notice the appeal
may be dismissed by the Secretary of the Interior and the case closed.
RULE 83.-In

proceedings before the Commissioner in which he shall

formally decide that a party has no right of appeal to -the Secretary,
the party against whom such decision is rendered may apply'to the
Secretary for an order directing the Commissioner to certify said
proceedings to the Secretary and to suspend further action until the
Secretary shall pass upon the same.
RULE 84.-Applications to the Secretary under, the preceding rule
shall be made in writing, under oath, and shall fully and specifically
set forth the grounds upon.which the application is made.
RULE 85.-When the Commissioner shall formally decide against
the right of an appeal, he shall suspend action on the case at issue for
twenty days from service of notice of his decision, to enable the party

against whom the decision is rendered to apply to the Secretary for an
order, in accordance with Rules 83 and 84.
RULE 86.-Notice

of an appeal from the Commissioner's decision

must be filed in the General Land Office and served on the appellee
or his counsel within sixty days from the date of the service of notice
of such decision.
RULE 87.-When

notice of the decision is given through the mails

by the register and receiver or surveyor-general, five days additional
will be allowed by those officers for the transmission of the letter and
five days for the return of the appeal through the same channel before
reporting to the General Land Office.
RULE 8S.-Within the time allowed for giving notice of appeal the
appellant shall also'file in the General Land Office a specification of
errors, which specification shall clearly and concisely designate the
errors of which he complains.
RULE 89.-He may also, within the same time, file a written arga11ent, with citation of authorities, in support of his appeal.

RULE 90.-A

failure to file a specification of errors within the time

required will be treated as a waiver of the right of appeal, and the
case will be considered closed.
RULE 91.-The appellee shall be allowed thirty days from the expira-

tion of the sixty days allowed for appeal in which to file his argument.
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RULE 92.-The appellant shall be allowed thirty days from service
of argument of appellee in which to file argument strictly in reply, and
no other or further arguments

or motions of any kind shall be filed

without permission of the Commissioner or Secretary and notice to the
opposite party.
RULE 93.-A copy of the notice of appeal, specification of errors,
and all arguments of either party shall be served on the opposite party
within the time allowed for filing the same.
RULE 94.-Such service shall be made personally or by registered
letter.
RULE 95.-Proof of personal service shall be the written acknowledgment of the party served or the affidavit of the person making the.
service, attached to the papers served, and stating time, place, and
nanner of service.

RULE 96.-Proof of service by registered letter shall be the affidavit
of the person mailing the letter, attached to a copy of the post-office
receipt.
RULE 97.-Fifteen days, exclusive of the day of mailing, will be
allowed for the transmission of notices and papers by mail, except in
case of notice to resident attorneys, when one day will be allowed.
RULE 98.-Notice of interlocutory motions and proceedings before
the Commissioner and Secretary shall be served personally orby registered letter, and service proved as provided in Rules 94 and 95.
RULE 99.-No motion affecting the merits of the case or the regular
order of proceedings will be entertained except on due proof of service
of notice.

RULE 100.-EX parte cases and cases in which the adverse party
does not appear will be governed by the foregoing rules as to notices
of decisions, time for appeal, and filing of exceptions and arguments,

as far as applicable. In such cases, however, the right to file additional
evidence at any stage of the proceedings to cure defects in the proof
or record will be allowed.

RULE 101.-No person hereafter appearing as a. party or attorney
in any case shall be entitled to a notice of the-proceedings

who does

not at the time of his appearance file in the officein which the case is
pending a statement in writing, giving his name and post-officeaddress
and the name of the party whom he represents; nor shall any person
who has heretofore appeared in a case be entitled 'to a notice unless
-within
fifteen days after being requested to file such statement he
shall comply with said requirement.
RULE 102.-No person not a party to the record shall intervene in a
case without first disclosing on oath the nature of his interest.
RULE 103.-When the Commissioner makes an order or decision
affecting the merits of a case or the regular order of proceedings therein,
he will cause notice to be given to each party in interest whose addres§
is known.
-
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4.-Attorneys.
RULE 104.-In all -cases, contested or ex parte, where the parties in
interest are represented by attorneys, such attorneys will be recog-

nized as fully controlling the cases of their respective clients.
RULE 105.-All notices will be served upon the attorneys of record.
RULE 106.-NOtiCe to one attorney in a case shall constitute notice-

to all counsel appearing for the party represented by hin, and notice
to the attorney will be deemed notice to the party in interest.
RULE 107.-ll attorneys practicing before the General Land Office
and Department of the Interior must first ile the oath of office prescribed by section 3478, United States Revised Statutes.
RULE 108.-In the examination of any case, whether contested or
ex parte, the attorneys employed in said case, when in good standing
in the Department, for the preparation of arguments, will be allowed
full opportunity to consult the records of the case, the abstracts, field
notes, and tract books, ad the correspondence of the General Land
Officeor of the Department not deemed privileged and confidential;
and whenever, in the judgment of the Commissioner, it would, not
jeopardize any public or official interest, may make verbal inquiries
of chiefs of divisions at their respective desks in respect to the papers
or status of said case; but such inquiries will not be made to said
chiefs or other clerks of divisions except upon consent of the Comnissioner, Assistant Commissioner, or chief clerk, and will be restricted
to hours between 11 a. m. and 2 p. m.
RULE 109.-Any attorney detected in any abuse of the above privilegesj or of gross misconduct, upon satisfactory proof thereof, after due

notice and hearing, shall be prohibited from further practicing before
the Department.
RULE 110.-Should either party desire to discuss a case orally before
the Secretary, opportunity will be afforded at the discretion of the
Department, but only at a time specified by the Secretary or fixed by
stipulation of the parties, with the consent of the Secretary, and in
the absence of such stipulation or written notice to opposing counsel,
with like consent, specifying the time when argument will be heard.
RULE 111.-The

examination of cases on appeal to the Comnniis-

sioner or Secretary will be facilitated by filing in printed form such
arguments as it is desired to have considered.
0.-~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

RULE 112.-Decisions of the Commissioner not appealed from within
the period prescribed become final, and the case will be regularly closed.
RULE 113.-The decision of the Secretary, so far as respects the
action of the Executive, is tinal.
RULE 114.-Motions

for review or rehearing before the Secretary

* must be filed with the Commissionerof the General Land Officewithin
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thirty days after notice of the decision complained of, and will act as
a supersedeas of the decision until otherwise directed by the Secretary.
Ainy such motion ninst state concisely and specifically the grounds
for review or rehearing, one or both as the case nay be, upon which

it is based,. and may be accompanied by an argument in support
th ereof.

Upon its receipt, the Commissioner of the General Land Office will
forward the motion immediately to this Department, where it will be
treated as "special." If the motion does not show proper grounds
for review or rehearing, it will be denied and sent -to the files of the
General Land Office, whereupon the Commissioner will remove the
suspension and proceed to execute the decision before rendered. But
if, upon examination, proper grounds are shown, the motion will be
entertained

and the moving party notified, whereupon

he will be

allowed thirty days within which to serve the same, together with all
,argument

in support

thereof, on' the opposite party,

who will be

allowed thirty days thereafter in which to file and serve an answer,
but consideration of the motion will not be deferred for further
argument.
RULE115.-NoDe of these rules shall be construed to deprive the
Secretary of the Interior of either the directory or supervisory power
conferred upon him by law.

REGULATIONS. GOVERNING THE RECOGNITION OF AGENTS AND
ATTORNEYS BEFORE DISTRICT LAND OFFICERS.

1. An attorney at law who desires to represent claimants or contestants before a district land office must file a certificate, uinder the seal
of a United States, State, or Territorial court for the judicial district
in which he resides or the local land office is situated, that he is an
attorney in good standing.
2. Any person (not an attorney at law) who desires to appear as an
agent for claimants or contestants before a district land office must file
a certificate from a judge of a United States court, or of a State or

Territorial court having common-lawjurisdiction, except probate courts,
in the county wherein he resides or the local office is situated, duly
authenticated under the seal of the court, that such person is of good
moral character and in good repute, possessed of the necessary qualifications to enable him to render clients valuable service, and otherwise
competent to advise and assist them in the presentation of their claims
or contests.
3. The oath of allegiance required by section 3478 of the United
States Revised Statutes must also be filed by applicants. In case of a
firm, the names of the individuals composing the firm must be given,

and a certificate and oath as to each member of the firm will be required.
4. An applicant to practice under the above regulations must address
a letter to the register and receiver, inclosing the certificate and oath
above required, il which letter his full name and post-office address
must be given. He must state whether or not he has ever been recognized as an attorney or agent before this Department or any bureau

thereof, or any of the local land offices,and, if so, whether he has ever
been suspended or disbarred from practice. He must also state whether
he holds any officeunder the Government of the United States.
After an application to practice has been filed i due form, the register and receiver will recognize the applicant as an attorney or agent,
as the case may be, unless they have good reason to believe that the
person making the application is unfit to practice before their offices,
or unless otherwise instructed by the Commissioner or Secretary.
Registers and receivers must keep a record of the names and residences of all attorneys and agents recognized as entitled to represent
clients in their several offices.
Every attorney must, either at the time of entering his appearance'
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for a claimant or contestant or within thirty days thereafter, file the
written authority for such appearance, signed by said claimant or
contestant, and setting forth his or her present residence, occupation,
and post-office address. Upon a failure to file such written authority
within the time limited, it is the duty of the register and receiver to
no longer recognize him as attorney in the case.
Ar attorney in fact will be required to file a power of attorney of

his principal, duly executed, specifying the power granted and stating
the party's present residence, occupation, and post-officeaddress.
When the appearance is for a person other than a claimant or contestant of record, the attorney or agent will be required to state the
lame of the person for whom lie appears, his post-office address, the

character and extent of his interest in the matter involved, and when
and fron what source it was acquired. Authorizations and powers
signed or executed iii blank will not be recognized.

If any attorney or agent shall knowingly commit any of the following acts, viz: Represenit fictitious or fraudulent entrymel; prosecute
collusive contests; speculate in relinquishments of entries; assist in
procuring illegal or fraudulent entries or filings; represent himself as
the attorney or agent of entrymen when he is only attorney or agent
for a transferee or mortgagee;

conceal the name or interest

of his

client; give pernicious advice to parties seeking to obtain title to
public land; attempt to prevent a qualified person from settling upon,
entering, or filing.for a tract of public land properly suljected to such
entry or filing, or be otherwise guilty. of dishonest or nprofessidnal
conduct, or who, in connection with business pending in local land

offices or in this Department, shall knowingly employ as subagent,
clerk, or correspondent a person who has been guilty of any one of
these acts, or who has been prohibited from practicing before the reg-

ister and receiver of this Department, it will be sufficient reason for
his disbarment fron practice, and registers and receivers are authorized to refuse to*further recognize any person as agent or attorney
who shall be known to them or-be proven before them to be guilty of

improper and unprofessional conduct as above stated.
An attorney or agent who has been admitted to practice in any particular land district may be enrolled and authorized to practice in any
other district upon filing with the register and receiver of such district
a certificate of the register or receiver before whom he was admitted

to practice that he is an attorney or agent in good standing.
Any unprofessional conduct on the part of an attorney or agent
should be reported to the Commissioner at once, together with the
action of te local land officers in the premises.

Appeals from the action of the register and receiver in refusing to
admit to practice or in refusing to frther recognize an agent or attorney will lie to te Commissioner and Secretary, as in other appealable
cases. (Circular approvedl March 19, 1887, 5 L. D., 508.)

LAWS AND REGULATIONS GOVERNING THE RECOGNITION OF
AGENTS, ATTORNEYS, AND OTHER PERSONS TO REPRESENT.
CLAIMANTS BEFORE THE DEPARTMENT OF THE INTERIOR
AND THE BUREAUS THEREOF.

1.-Laws.

The following tatutes relate to the recognition of attorneys and
agents for claimants before this Department:
"That the Secretary of the In erior may prescribe rules and regulations governing the recognition of agents, attorneys, or other persons
representing claimants before his Department, and may require of
such persons, agents, or attorneys, before being recognized as repre
sentatives of claimants, that they shall show that they are of good
moral character and in good repute, possessed of the necessary qualifications to enable them to render such claimants valuable service,
and otherwise competent to advise and assist such claimants in the
presentation of their claims; and such Secretary may, after notice
and opportunity for a hearing, suspend or exclude from frther

prac-

tice before his Department any such person, agent, or attorney shown
to be incompetent, disreputable,

or who refuses to comply with the

said rules and regulations, or who shall with intent to defraud in any
manner deceive, mislead, or threaten any claimant or prospective
claimant by word, circular, letter, or by advertisement. (Act July
4, 1884, sec. 5; 23 Stats., 101.)

"Every officer of the United States, or person holding ahy place of
trust or profit, or discharging

any official function under, or ill con-

nection with, any Executive Department of the Government of the
United States, or under the Senate or House of Representatives of
the United States, who acts as an agent or attorney for prosecuting
any claim against the United States, or in any manner, or by any
means, otherwise than in discharge of his proper official duties, aids
or assists in the prosecution or support of any such claim, or receives

any gratuity, or' aly share of or interest in any claim from any
claimant against the United States, with intent to aid or assist, or in
consideration of having aided or assisted, in the prosecution of such
claim, shall pay a fine of not more than five thonsndi dollars, orsuffer imprisonment not more than one ye ar, or both." (Section 5498,

Revised Statutes.)
74-
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"It shall not be lawful for any person appointed after the fitst day
of June, one thousand eight hundred and seventy-twdo, as a officer,
clerk, or einploy6 in any of the departments, to act as counsel,

attorney, or agent for prosecuting any claim against the United States
which was pending in either of said departments while he was such
officer,clerk, or ecmploy, nor in any manet, nor by any means to
aid in the prosecution of any suh claim, within two years next after
he sall

have ceased to be sh

officer, clerk, or employ&;" (Section

190, Revised Statutes.)
"Aiiy person prosecuting- claims, either as attorney or on his own
accomut, before any of the departments or bureaus of the United
States, shall be required to take the oath of allegiance, and to support
,the Constitution of the United States, as required of persons in the
civil service."

(Section 3478, Revised Statutes.)

"The oath provided for in the preceding section may be taken before
any justice of the peace, notary public, or other person who is legally
authorized to adminiister an oath in the State or district where the
same may be administered."
(Section 3479, Revised Statutes.)
The act of May 13, 1884, sec. 2, (23 Stats., 22)j provides that the

oath above required shall be that prescribed by section 1757,Revised
Statutes, which is as follows:
I, A B, do solemnly swear (or affirm) that I will support and defend the Constitution of the UgnitedStates. against all enemies, foreign and domestic; that
-will bear true faith and allegiance to the same; that I take this obligation feely,
without any mental reservation or purpose of evasion; and that I will well and
faithfully discharge the duties of the officeon which I am abont to enter. So help
me God.

2.-Regulationis.

1. Under the authority conferred ou the Secretary of the Iterior by
the fifth section of the act. of July 4, 1884, it is hereby prescribed

that

an attorney at law who desires to represent claimants before the
Department or one of its bureaus shall file a certificate of the clerk of
the United States, State, or Territorial court, duly authenticated
under the seal of the court, that he is an attorney in goodstanding.
2. Any person (not n attorney at law) who desires to appear as
agent or claimants before the Department or one of its bureaus must
file a certificate from ajtude of a United States, State, or Territorial
court, duly athenticated nder the seat of the court, that such person
is of god

moral character andi in good repute, possessed of the neces-

sary qualifications to enable him to render claimants valuable service,
and otherwise competent to advise and assist them in the presentation
of their claims.

3. The Secretary may demand additional proof of qualifications,
and reserves te right to decline to recognize any attorney, agent, or
other person applying to represent claimants under this rule.
4. The oath of allegiancc required by section 347S of the United
States Revised Statutes must also be filed.
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5. In. the case of a firm, the naimes of the individuals composing the

firm must be given, and a certificate and oath as to each member of
the firm will be required.
6. Unless specially called for, the certificate above referred to will

not be required of any attorney or agent heretofore recognized and
now in good standing before the Department.

7. An applicant for admission to practice under the above regulations must address a letter to the Secretary of the Interior, inclosing
the certificate and oath above required, in which letter his full name
and post-officeaddress must be given. He must state whether or not
he has ever been recognized as attorney or agent before this Department or any bureau thereof, and, if so, whether he has ever been suspended or disbarred fom practice.
e must also state wlhether he
holds any office of trust or profit uder the Government of the United
States.
8. No person who has been an officer, clerk, or employee of this

Department within two years prior to his application to appear in any
case pending herein shall be recognized or permitted to-appear as an
attorney or agent in any such case as shall have been pending in. the
Department at or before the date he left the service: Provided, This
rule shall not apply to officers, clerks, or employees of the Patent
Office, nor to cases therein.

9. Whenever an attorney or agent is charged with improper practices in connection with any matter before a bureau of this Department,
the head of such bureau shall investigate the charge, giving the attorney or agent due notice, together with a statement of the charge
against him, and allow him an opportunity to be heard in the premises.

When the investigation shall have been concluded, all the papers shall
be forwarded to the Department, with a statement of the facts and
such recommendations as to disbarment from practice as the head of
the bureau may deem proper, for the consideration of the Secretary
of the Interior. During the investigation the attorney or agent will
be recognized as such, unless for special reasons the Secretary shall
order his suspension from practice.
10. If any attorney or agent in good standing before the Department
shall knowingly employ as subagent or correspondent a person who
has been prohibited from practice before the Department, it will be
sufficient reason for the disbarment of the former from practice.
11. Upon the disbarment of an attorney- or agent, notice thereof
will be given to the heads of bureaus of this Department, and to the
other Executive Departments; and thereafter, until otherwise ordered,
such disbarred person will not be recognized as attorney or agent in
any claim or other mnatter before this Department or any bureau
thereof.
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CircularofJulyl4, 1899,directing that no,

Accolunts.

will be received for a tract embraced in an

Circular of February 27, 1900,as to unearned fees and unofficialmoneys..........
649
Circnlar of ilarch 1, 1900,as to the registration of officialmail .649

Adverse

Claiin.

See Mining Claim,

Al askatil

Page.

Appeal.

ad~s.

entry of record nustilsuch entry has been
canceled in the local office,and making provision for applications tendered during the
period accordeda successful contestant...
29
No rights are gained by the tender of, to
enter iands embracedwithin a pending railroad indemnity selection, made nder the
rulings in force, nor by an appeal from the

See Mining Claim; Right of aTay;
Toaa
rejection of such application ........... .
12a
Lot.
Whereanordercanceling alistof railroad
The right of purchase accorded by seoindemnity selections provides that no distion 12,act of March 3, 1891,is limited to
posal of the lands shall be made until pendcases where te land is used for purposes
ing applications therefor have been adjudiof trade or manufhetures," and does not
cated, and a hearing is subsequently diextend to the mere occupancy of land as a
rected as between said applicants, at which
fishing place ........
-.. .. i
I 4116 they appear, they will not be held in default,
An application to psarchaseunder section
as to the timely assertion of their settlement
12,act of March 3,1891,can not be perfected
claims, on accont of failure to make appliunder the proviso to section 10,act of May
cation to enter within three usnths after
14,1898,if the claim so presented eas not
said cancellation-..........
I. . .. 15
authorized by the act of 1891..
- .
416
On the judicial vacation of a patent the
In determininigthe extent of the water
land involved should not be held as open to
front of claims under sections 1 asd 10, act
until such time as the entry is canceled of
of May 11, 1898,abutting on navigable
record in the local office.
178
waters, the measurement should be made .
Under the provisions of the special circualong the meanders of the bank or shore.. 95
lar of 1887,an applicant for the right of
W~ater-front
privileges shsaldnet be die'entry, who attacks the validity of a prior
tarbed by the allowance of tramroad right
indemnity selection, is entitled to the allowof way-447....
...
.........
ance of his application, if the company,
The Department is without authority to
after due notice, fails to respond ...........
218
approve an application for permission to
Toenter lands included inavalidrailroad
occupy a portion of the roadway reservaindemnity selection is properly rejected,
tion, along the shore line of Alaska, for the
and no rights are gained by an appeal from
purpose of a passage oversaid reservation
such rejection .-..............
442
of an aerial tramway, and the erection
No rights secured under, accompanying
thereon of buildings to be used in conneea timber-culturecontest, filed at atimewben
tion with said tramway ..................
684
theland is involved in aptior contest, if the
Alien.
proceedingshad under the prior suit result
See Misninag
Clais.
in the cancellation of the entry under at-

Alienation.

tack
Canals

A power of attorney executed and delivered by a timber-land applicant, prior to
final proof and estry, authorizing the sale

See Right of ay.

of the land,is an agreementin violationof
the act of June 3, 1878......................

.......
...
and Ditches.

149

Cireulars and Instrumetions.
See Table of, page xxii.
747
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INDEX.

Pae.
CCitizenship.
The child of an alien, occupies under the
homestead law, the status of one who has
filed his declaration of intention to become
a citizen, where the father, during the minority of such, child. declares such intention, but does not completehis naturalization before the child attains his majority,
or thereafter- -497
Rights acquired by declaration of intention tobecomeeacitizeumaybe lost by abandonment of such intention 627

* Ldlsecured
Cl
Entry of, based on a second filing may be
permitted to stand, where the first filing
was abandoned on account of the worthless
character of the clahui and the good ihith
of the entryman is apparent..
328
The right of a coal-landclaimant toumake
entryis not affectedbyhis sale of an option
to purchase an assignment of such right,
where te option expires with no advan-t
aagetaken thereof 615
The right of purchase is not initiated by
filing a declaratory statement therefbr but
by the actual discoveryof coal on the land,
LID~~~~i.~
perormnc of
of somnesri
a10 of imtbddr
alnnlthe
performance
im,h
prove6nentsufficient to give notice to the
world of an intent to purchase said land
under the coal-laudlaws
fits
The price of, is determined by the disetance of the land from a completed railroad,
irrespective of its distance from the nearest
shipping point on suichroad637

Page.
sufficient charge, in a case where the evidence is taken before a commissioner,is in
dLe time, if made before the local office on
the day set for the hearing- ...............
351
A charge of collusion between a contestant and the eutryman presupposesthat the
entryman is in default as to some requirement of law, and that the collusive, is
brought to shield him from the cousequences of such default, by preventing an
honest contest ..........
211
Ona charge against an entry that it was
a speculative,
the entry
must be through
held intact
where it appears
that
the entrymin's status as a successful conestat did not operate to defeat the claim
of any applicant for the land.71
The institution of a econid,by one who
has theretofore filed affilavit of, aaiust
the same entry, is a waiver of any right on
thepart of suechcontestant to proceedunder
theplr
che
.
td
s
an appliclantfort
for the rgh
righit oof ccontesting
an entry wihodoes not give his proper postofficeaddress, will not be heard to complain
that lie was net otified that the right of,
would be awarded to the highest bidder25
the not be entertained 2
Againstawarde
an entry will
where it appearsthat the entrymai is of
unsound mind, andhas no curator or guardian through whom his interests mnaybe
protected......
.
28
An affidavit of, ecuted by one signing
contestant's name as his " aent amd
attorney" is property rejected
-..
245

Confirmation.
See Graduation Entuy.

ACT 01F MAIRCH3, 1891.
A proceedingagainst an entry, instituted
by the General Land Office many years
prior to the passage of said act, but of
which the entryinan was never notified,
must be held to have been abandoned and
to have-abated, and hence constitutes no
bar to the comfirmationof the entry under
section 7 of said act -.
423
A proceeding againsta graduation entry,
instituted in 1858by the General Land
Olfice,but on which no subsequent action
was taken until 1895,mist be held to have
been abandoned, and to have abated, and
hence constituting no bar to the confirmation of said entry under said act
521
To defeat the confirmation of an entry
under the proviso to section 7 of said act it
is necessary that some action should be
tat-en against the final entny within two
years from the issuance of the receiver's
receipt thereon...................
..
539
Homestead entry of Alabama land returned as valuable for coal,confirmedunder
the proviso to section 7 of said act
.
539
Contest.
GENERALLY.
:
A motion to dismiss a, for the want of a

HOMESTEAD.
The act of Jone 16,1898, in requiring that
under all contests in which the charge is
abandonment, it must be proved at the
hearing that the settler's alleged absence
fron the land nas not due to his employment in the military or naval service, does
not prescribe what shall be the measure of
proof thus required, nor of- what it shall
consist; and the proof in such case will be
held snfflicientwhen it shows with reasonable certainty that the alleged absence was
not due to such employmentand service... 25
The provision in the act of June 16, 189S,
requiring in se of a, on the ground of
abandonment at a time when the United
States is engaged in war, an allegation in
the affidavit of contest that the alleged
absence of the settler was not dioeto his
employmnt in the Army; avy, orIMrine
Corps of the United States, is mandatory,
and on-compliancetherewith can not be
cured by amendmeit after service of process in a contest to which the statute applies, and in which no appearance is made
by the defendant
............ ...
484
A leave of absence is no protection
against a, for abandonment, where the
entryman, prior to such leave, has failed to

complywith the law .......

-

. 1 4, 203
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INDEX.
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Durisgthependency ofa, against abomestead entry, in which the issue is priority
of settlement, the entryinan must comply
with thelaw in the matter of residence and
his default in this respect can not be ured,
as against the adverse laiuant who has
continued to reside on the land, by the
resumption of residence prior to notice of a
supplemental charge, on the part of said
claimant alleging said default and asking to
be heard thereon-704
Where a successful contestant, in a suit
involving priority of settlement, makes
entry, and is granted a leave of absence, a
stranger to the record in such sit is not
entitled to be heard on an allegation that

involvesthe etryman's residenceon the
land during the pendency of the former

contest
-22

............

Page.
longer a party in interest; and the case is
thereafter a matter between the entryman
and the Government...............
. 606
An entry made by a, ona relinquishment,
dnring the pendeny of a second contest
bchargingthe disqualificationof the original
entrymawnand collusionwith the first ontestant, may be permitted to stand, where
it appears that the allegations in said ceontest are not supported by the evidence.
211

Depuity

1i1ineral
Surveyor.
See Laed Department.

Desert Land.
See Entry.

Ditches

anld Canals.

See Right of Way.

22..........
Entry.

If an entryman fails to maintain the conSee Final Proof.
tinuity of his residence, during the pendencyof a, involving priority of settlement, GENERALLY.
his laches can not be cured by the resumpMade by a contestant, on a relinquishtion of residence prior to the institution of
ment, during the pendency of a second conproceedings by the adverse settler charging
test chat-ging the disqualification of the
said default-1,
.........
5 2....... original entrynan and collusion with the
The good fiith of an entrywonan in sofirst contestant, may be permitted to stand,
curing a decree of divorce, as affecting her
where it appears that the allegatins in
qualifications under the homestead law, is
said contest are not supported by the evinot a matter for investigation through a,
dence ..:..-.
211
under the act of May 14,1880
096,188
Reinstatement of, that has been canceled
Cultivation of the land embraced within a
without due notice, is not defeated by an
homesteadentry is an essential requisite to
intervening adverse claim------------.
233
due compliancewith the homestead law;
DESERT LAND.
ant a charge of failure to cultivate furWhere the entryman, prior to survey,
nishes a proper basis for a hearing
-1........
561
submits final proof, and then sells the land,
TnIBERI CULTURE.
- such sle must be regarded as an assignAgainst a timber-culture entry, for nonment of the entry, proof of which should be
compliance with law, will be dismissed,
furnished as required in other cases of aswhere it appears that.the default is cured
signnment
---.-----------------453
prior to the contest, and that the entryman
There is no authority for the acceptance
if he continues to complywith the law will
of the proof of the assignment of a desertbe entitled to commute his entry under the
land entry, and of annual expenditure, exeact of March 3, 1891
------------ 641
outed before a clerk of a court of record outContestant.
:
E
side of the land district and State in which
Te stat
the land is situated........ I............
355
The statute giving a preference, right of
The at of March 3, 1877,provIdesthat the
entry to the successful, has never been exT
tended, directly or by implication, to Indian
water right of a desert-land entryman shall
allotments for which conditional or trust
depend upon prior appropriation, and enpatents have issued-...
68
...........
deuce which....
satisfactorily
.
establishes the
A preferred A
right
off etry
entry under theact
the act
fact possesses
that the entryman
has thus
rght
prferrd
and
a undoubted
rightacquired
to the
of May 14,1880,can not be secured by prorequisesupl
of wate
siiet
-t-1
ceedings on protest against an application
Sioux lauds opened by act of March 2 168 ......
to enter
Conceding that one who furnishes evi.
1889,notsubject to...............
541
denceonwhich a patent is set aside is equiHOmESTEAD.
tably entitled to a preferred right of entry,
A second, under which the entryman has
there is no authority for recognizing such
shown due compliance with law, may be
equity as the subject of transfer ........... 178
permitted to pass to patent, where the first
A preferred right of homesteadentry can
was relinquished on erroneous advice, and
not be secured through-a contest instituted
without compensation, and the second was
by a single woman, if she marries prior to
allowed by the local officewith full knowlthe exercise of said right ..................
297
edgeof the facts .-.............
..... 305
Who, during the progress of the trial,
The right to make a second,under the act
waives his preferred right of entry, is no
of December29,1894,i not defeated by the

~de
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Page.
fact that the first was relinquished, if the
cancellation would have been ordered, on a
disclosure of the facts to the Land Department........-........
I ......
716
The right of a homesteader to change
his entry to an adjoining farm homestead
is not affected by his failure to comply
with the law under his original entry of the
tract, in the absence of a valid intervening
adverse claim
.........-...
I .........
166
Embracing non-contiguoustracts, smaybe
referred to the board of equitable adjudication where the non-contiguity is caused by
the cancellation of a part of the entry on
account of a prior adverse right; and the
original entry is madein ignor-anceof such
adverse claim...........
... 721
TIMBER CULTURE.
See Filial Proof.
Is limited in acreage to one-fourthof the
laud embracedin the section exeept where
such entry is of a technical quarter section. 407
The right to commute nder the act of
Ma.Lrch
3, lii, can he exercised at any time
within tile life of the entry by one who can
show that he has compliedwith the law for
the four years preceding the application to
Commsute--------...214,
641

]Equitable

Action.

See Final Proof; nti-p.

Eidenlce(.
Depositionstaken and transmitted to the
local office may be used on the trial by
either party to the issue, whether taken in
the interest of such party, or atthe instance
581
of his adversary..

Fees.

Page.

intention to submit, is immaterial, where
no one is misled thereby, and the identity of
the applicant is undisputed ...
16
A contest against a timber-eulture entry
on the ground of failure to submit, within
the statutory period will not defeat the
right of the entryman to have said proof
equitably considered, where it is submitted
prior to notice of such contest and without
knowledgethereof .......................
174
A timber-culture entryman who submits,
within the statutory life of his entry is entitled to credit for each year of actual cultivation, if eight years of cultivation are
shown ....................
214
if not snbmitted within tell days following the time fixed therefor new publication
of noticemunstbemade
-8
23
Where notice to show causewhy an entry
should net he canceledfor failureto submit,
within the statutory periodhas been issued,
an affidavit of contest subsequently filed
will not defeat equitable confirmationof the
entry, if the ehowing made in response to
the notice is satisfactory710

Lands.

See Fcse lien.

GradiuationEntry.

The pendency of an application to enter

lands embracedwithin a suspended, at the
late of the confirmatoryact of January 30,
1697,constitutes no bar to tie operation of
the act .
......
.
352

Hawaii.
The government lauds of the Republic of
H......................
Hawaii,
ceded to the United States, are by
the terms of the joint resolution of July 7,
1666 a part of the territory thereoft and
though not subject to disposition under existing laws a e, as the property of the government, public lands of the UnitedStates. 32
DIe'i-

The payment of the, specified in section
2238, . S., should be required in all cases
of schoolindemnity selections made by the
Territory of Oklahoma bfore submitting
the lists to the Department for approval - . 72
Where a list of school indemnity seleca
tions has been approved without payment
See Practice.
of the statutory, the amount due remains a
lomtiestead.
charge against the Territory, but can not be
See OktahomaLands.
GENERALLY.
enforcedby vacating the approval
-....... -72
An unearned cancellation, should not be
Entries in Black Hills forest reserve; instruetions of September 22,1899,under the.
delivered to any one.except the depositor,
in the absence of due authority shows to
atofMarch 1, 1699.
96
Land in the actual possession and ocreceive the same and receipt therefor ...... 245
Local officersare not entitled to. collectedon
Sate
aprovd
eletion tht beome
cupancy of one holding under claim and
on approved State selections that become
color oftitle is not subject to entry
li
final prior to their
icumbency
------318
finlpiortoe theirtincuen
averminCultivation of the land embraced wathin
an entry is an essential to compliancewith
Uponthe acceptance of an adverse mm561
the lawing claimby the local officers they become
chargeable
wfiththe fees required by law to ea..... . .. A.married womanis not a qualified applibeargpa-411ththefeesrequiredbycant for the right of homesteadentry.- 267,297
Final Proof.
A married woman, not the head of a fam-No one but a claimant of record is enily, is disqualifiedto make homesteadentry. 381
titled to special notice of the intention of a
On the death of a homesteader, who
homestead entryman to submit-----------16
leaves minor children, and the death of the
A slight mistake in the spelling of the ap
wife, the right to the land vests in said
licant's name in the published notice et his
minors under section 2292,R. S., and can

INDEX.
- Page.
not be defeated by a subsequent contest on
the ground that the entryman failed to comply with the law in the matter of residence 275
On the death of an entryvoman leaving
minor children, the father of such children
havingdied prior to the aldowance f the
entry, the fee to the land vests in said
minors under section2292,R. S., irrespective
of any question as to their heirship under
325
: ----------------local statutes-.
The word " located," as used in the act of
July 4, 1881,providing for Indian, is employed in the sense of settlesent, and refers
277
to a settler who is living on the land .
The right of commutation lepends upon
prior compliance with the homestead law
-260
up to the dateof Commutation

751

Page.
that said certificate has been- lost or
destroyed, a duplicate thereof may issue
on te application of the personal repre658
sentative of the deceasedsoldier.
The Department will not undertake to
determine rights claimed under an alleged
assignment of a soldier's additional homestead privilege, in the absence of an application for the exercise of said privilege.. 273
If a soldier, entitled to makean additional
entry dies without having exercised sald
right, leaving no widow or minor orphan
children, the right to make entry vests in
his personal representative; and a dplicate certificate of said richt may issue, in
the name of the deceased soldier, on the
applicationof the executor of his estate, it
being shownthat the origial sas been lost
510
-.. .
or destroyed ......
The widow of a deceased soldier who
makes entry under section 2307,R. S., in her
own name, and perfects title thereto,
exhausts her right under the homestead
163
..
.........
i
law .
The widowof a soldier is not entitled to
make a soldier's additional homesteadentry,
if the soldier, at the time of his death, had
the right to make an original entry of and
perfect title to the full quantity of one hun53
dred and sixty acres ............... -16
The right to make a soldier's additional
homesteadentry, if not exercised duringthe
lifetime of the soldier becomesan asset of
his estate, if there be no widow or minor
58
-orphanchildren entitled to such right -

ADDITIONAL.
An additional honestead entry nuder the
act of March 3, 1879,can only he made of
land adjoining that embraced vithin the
original entry----------647
An additional entry under section 1,act
of March 2, 1889,can only be made of land
contiguous to the tract embracedwithin the
original entry .
..........
...
217
A widow, who perfects title ader the
homestead entry of her deceasedhusband,
is not entitled to make an additional entry
of contiguous land under section 5, act of
....
........ 185
March 2,1889........
The right to make an additional entry
under section 6, act of March 2,1889,is limited to persons "entitled, under the provisions of the homestead law, to enter a
Indennity.
homestead;" hence a married woman can
See Railroad Gact; SchoolLands.
not be allowed to make such an entry in the
V
absence of evidence showing that she is the
Lands.
647 Indian
headof the family See Reservation; Right of Wag.
Residenceon the land entered, is required
Circular of March, 28, 1899,with respect
in case of an additional entry, made under
217
to payments required for Sioux lands under
section 6, act of March 2, 1889-

ADJOINING FARII.Thestatuteauthorizinganadjoiningfarm
entry does not provide for the privilege
where the applicant has theretofore exercised the homestead right, though for a less
amount than one hundred and sixty acres - 216
SOLDIErs' ADDITIONAL.
-A soldier's additional homestead right
may, in the matter of the acreage the soldier
is entitled to thereunder, be divided on the
basis of legal sub-divisions, and, as so
divided, assigned to different purchasers,
each of whom will take by such assignment
the right of location to the extent of his
-.......
.....
643
purchase .....
There is no statutory requirement that
the tracts located nder a soldier's additional homestead rightshall be contiguous,
. 599,643
or form one compact body of land
If under the existing practice a certificate of right was issued to the soldier in
his lifetime, nd it is satisfactorily shown

.
theThe
actpro
of visions
March 3,of1899
14, 598
the- act of January
1889,with respect to the disposition of the
ceded Chippewalands, do not contemplate
the allotment of lands that have been duly
classified as " pine lands" in accordance
119
with the terms of said act ..................
The special provisions of the act of Jannaryl4,1889,forthe disposition of the ceded
Chippewa lands,take them out of the class
of lands subject to allotment under section
4,act of February 8,1887-112------ ....... 132
Tme right to select any particular tract
foran allotment under the act of January
14,1889,or under the provisions of the general allotment act relating to reservation
Indiais, does not depend upon prior settlement and improvement .............. :
408
The lands known as the "White Oak
Point Reservation" were added to the general Chippewa Reservation by Executive
order of October29 1873,and Indians residlog at White Oak Point should therefore be
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Isolated Tracts.
regarded as residing on said general reserThe water reserve lands restored to the
vation, and entitled to remain thereon and
public domain by the act of June 20,1890,
take allotments of agricultural lands anywere,by the express terms of said act, made
where upon said reservation, under the
subject to 'homestead entry only," and
proviso to section 3, actof January 14,1889-408
hence are not opento sale underthe statutes
The amount of land that may be acquired
.
,
providingfor the sale of . .
act
18,
section
under
society
religious
a
by
Thelawvitb respccttothesaleof, doesnot
of March 2,18S9,is limited to onehundred
require that the Commissioner shall order
31
and sixty acres at any one point1
such lands to be sold,but clothes hist with
Under the provisions-of section 21, act
discretion to place them upon the market,
of March 2,1889,openingto settlement and
to make
and the refusal of the Comnmissioner
entry the Great SiouxReservation,the lands
such an order Will not be disturbed, where
therein are not subject to dispositionunder
,,
347
no abuse of his discretion appears-.
541
the desert-land laws5The statutory authority conferred upon
No conveyanceof lands,allotted to Peoria
the Comasissionerin the matter of ordering
and iami Indians tenderthe act of March
the sale of is inited to tracts that aniount
2,1889icade by the allottee, or his heirs,
to less than one-quartersection as described
within the period of inhibition named in
by the public-land surveys, without regard
the statute, has the effect of transferring
to the fact that such quarter section niay
title until approved by the Secretary of the
contain less than one hundred and sixty
------ 239
............
Interior--2
------- I---------- 378
-,,,
ocres-1
The right of an Indian to the lauds actIf a tract becomiesisolated by remaining
ually surveyed for, and allotted to him, but
unappropriated for tree years afterthe suromitted front the trust patent by mistake, is
land lies been" entered, Sled upon,
rounding
of
inclusion
erroneous
the
by
defeated
not
the government," and entry is
by
sold
or
opened
lands
of
schedule
the
in
lands
such
said tract, it thereupon loses
of
mode
then
sbse
and
proclamation;
by
to settlement
a isolated tract; and if the
as
status
its
are
lands
said
for
claimants
qpent adverse
canceled -ild tract will
thereafter
is
entry
and
occupancy
tie
of
notice
houd to take
until the expireisolated
become
again
not
,,.21
,,.,.
allottee
the
possession of
date of calcelthe
from
years
three
of
tion
of
act
the
in
used
as
The vorldlocated,"
486
.:,.,,..
lotion---- ..
Jaly 4,1884,in providing for Indian homee.
steads, is employed in the sense of settleLand Department.
stet and refers to a settler whois living
A deputy inueral surveyor while hold371
,,
, ............. ,
en tle loud-2
ing sch office,is disqualified as a umineral78
in Article VI
entry accorded
The rightaf
.
.
I
entrymonae1851,to the
of Feraory 21,
of the treatyof
Under the proibitive provisions of see2, 185i t the
th trety
ofFebrary
persons named therein, in the absence of
tion 452,R. S.,surveo ors-generaland deputy
,anapplication for a specific tract, is no bar
mineral surveyors are disqualifiedas pplifor
provision
Congressional
subsequent
to
-, 333
.,
cats for mineral land,
ceded
lands
the
of
part
a
of
disposition
the
Selection.
Liel
quansufficient
by said treaty of 1851,if a
See Reseration; sub-title, ForestLondso
tity thereof to satisfy all claimsunder said
'
g
Article VI, yet rmuins subject thereto--.. 284
Marriage.
the ownershipofPuyallop
In determuining
See foleiestead
allotted lands the rule of descent,as to the
Mineral Lanids.
righsts of wite men ho have married
indian worien,is un1affectedby the proviSeeToubulsine.
sions of the act of August9, 1888,as said act
of
notice
of
The pbthliation and posting
does not extend to allotments but is limited
a hearing ordered on the application of a
628
in its applicatiomto tribal property
mineral claimant, to determine the charac-Wlen an -Indian llottee dies before the
ter of a tract of land returned as agriculissuance of the trust patent, without heirs,
tural, and listed as part of an odd-numbered
all rights under the allotumentbecome exsection within the primary limits of a railtindt, sui the allotment should be canceled 499
road grant, is not sufficient notice to the
Colville lands opened to settlement; in- 2 --- 27erng....... hmn.,fsi ...............
681 company
. of aid hearing
661
at..................
1880
12,1900
April 12,
Apri
structions of structions
To justify a hearing as to the character
The relinquishment of an Indian allot
of land classifiedunder the act of February
oentis not effective until approvedby the
26, 1895,where the protest is not dled until
Secretary of the Interior; and, pending deafter the prescribed time, and after the appartmental action on sucehrelinquishment,
prosal of the classificationby the Secretary
be
should
land
the
to
claim
no intervening
of frand in
...... :, . 680 of the Interior, suicha showing
,
allowed,,,,,-.,,,
the classification must be made as would
condemn and ovoidit, if sustained by proof
0 Insaenlity,
102
produced at the hearing ...................
See Contest-

INDEX.
Page.
A protest against the classification of
lands justifies a hearing as to the character
of the land, where it is shown thereby that
the report of the commission,on which the
Secretary of theInteriorapproved the.cedasification,was false,and a clear misrepresentation of the character of the andt . 102,675,
Coal and mineral lands are not subject to
selection by the State of Utah nuadersection
7,act of July 18,1894;but lands containing
building stone may be taken thereunder--- 69
Laid chieflyvaluable for tlie gypsdnmand
petroleum contained therein can only be
disposed of under the lays governing the
sale of mineral land, and hence is not sbject to school land indemnity selection181.
Prior to the approval of a schoolindemnuty selection the land embraced therein, if
mineral in character, is open to exploration
and purchase under te mining laws----- 181^ Land more valuable for the deposit of
sandstone therein than for agriculturalpurposesismineral in-character, and should be
so classified under'the Actof February 26, *
- 1895248Lands chieflyvaluable for their deposits
of asphaltum must be disposedof under the
laws relative to the sale of mnineral
lands-- 269
Land chiefly valu.ablelor the marble and
slate containedtherein is mineral in charaeter ... .
327,
A certificate of the location of a mining
claim is not i itself sufficient evidenceof
the mineral character of land to overcome
an agriculturalreturn ........-............
181-
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United States, to a mineral patent under
section 2319,Rt.S., it must appear that such
intention is a bona fide existing one at the
time of purchase....................
627.
Proceedings instituted to secure a mineral patent by one who is without interest
in, or control over, the lands applied-for,are
without statutory authority, and must be
vacated ---------602 In controversies between parties claiming public lands under the townsite and
mining laws, respectively, the phrases
"lands knowntobe valalbleforminerals,'
or "for mineral deposits," and "known
mines,' or "laud containingknown mines,"
are equivalent in meaning.
.
426
Section 8,act of June 10,1896,authorizing
mineral entries of lands formerly embraced
in Fort Belknap Indian Reservationcontemplates that such entries shall be made in
accordance with the procedure set out in
sections 2325and 2326of the Revised Stat-utes-..
..............
. 158The act of May 10, 1872,prescribes the
only method by which a patent can be secured for a mining claim located prior to
its assage, and for which an application
for patent was not pending at said date,
and also the only method by which the
owner of such claim can prevent an adverse
but junior claimant from obtaining a pat-;
cut therefor-.4.
..........
42
2.
' Section 2332,R. S., is not intended to ho
an independent provision for the patenting
of a, but should e construed with other
sections of the Revised Statutes upon the
same subject, and when so construed held
to mean that evidence of the possessionand
working of a, for a period equal to thetihne
prescribed by the local statute of limitations shall be consideredas establishing the
location of the claim and the applicant's
right thereunder, " in the absence of any
adverse claim," but that whatever else said.
section was intended to dispense with, it
does not dispense with the requirements of
section 2325,whereby the existence of an
adverse claim is made known to the Land
Department, and protection accorded to adverse claimants
.. 401,426,470
A deed in escrowto land embracedwithin
a mineral application, not delivered until
after entry, does not defeat the right of the
applicant to make entry of such land
89,

TI1lllg
Claiv.
GENEnIALLY.
Lands containing gilsonite, asphaltum,
elaterite, and like substances, situated in
the Uncompahgre Ute Reservation, have
been, since the date of the Executive order
creating said reservation, and still are, excepted from the operation of the mining
laws
----.- ..------------------.
-41.. 456
I.....
The tide lands of Alaska are not public
lands belonging to the United States within
the meaning of the mining laws; and no
rights whatever, with respect to such lands,
can be acquired by exploration, occupation,
location, or otherwise, under said laws---- 95
A deputy mineral surveyor, while holding such office,is disqualified as a mineral
entryman---------------------------------76 '
Under the prohibitive provisions of seetion 452,R. S., surveyors-generaland deputy
LOCATION.
mineral surveyors are disqualified as apDirection gen for the modification of
plicants for mineral land
33
3....................
.
Rules 7 and 8 of the MfiningRegulations - 68
A mining location made by an alien is
Therightofthelocatorto followthestrike
not void, but voidable; and a subsequent
ofthe lodeceases at the pointwbere thelode
declaration of intention to becomea citizen,
crossesthe lineof the location; but the vamade by the locator prior to the inception
lidity of the location is not affectedby the
of any adverse right, relates back to the
factthatthelode crosses the sidelinethereof 662
date of the locationand validates the same. 164,
In the case. of a location on a horizontal
To entitle an applicant, who has declared
or blanket vein, the apex of the lode is cohis intention to become a citizen of the
extensive with the distance between the
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side lines of the location, and every part or
point of such apex within these limits is as
much the middle of the vein, within the intent and meaning of section 2320,B. S., as
689i
...............
any other part
The location of a mining claim,as made
upon the surface of the ground by the loca
tor, determines the extent of his rights be'
low the surface, and the end lines of the
location,as established by him on the stirface placethe limits beyond which he may
not go in the appropriation of any vein or
veins along their courseor strike, except in
a case where it is developed that the location has been placed,not along, bet across
the course or strike of the vein, in which
event the se lines of the location become
the end lines, and the end lines the side
668,.
lines of the claim-.......................
The title acquired by originallocationcan
not be divested by leaving out of the certificate of amended location the name of an
originallocator, unless donewith the knowl- ;
.
208.
edge and consent of said.locator
A reloeation of the land embracedwithin
a subsisting mineral entry, based upon a
default in the performanceof annual assessment work prior to the allowance of the
491entry, can not be madc .

Page.
By the failure to prosecute a mineral application to completionwithin a reasonable
period after publicatidn,the right to the
mining claim is not lost, but the right to
the assumption declared by section 2325R.
S., that no adverse claim exists and that
the applicant is entitled to a patent upon
payment for tMeland.
Mining
The case of Gain et aI. aLAddenda
Co.,29L. D., 62,cited and distinguished - 359
An applicantformineralpaten t who,after
publication of notice, permits his applicationto liedormantfor a term of years waives
thereby all rights secured under said application, and must proceed anew in order to
308
1
secure an entry ...........A mineral applicant by failare to proseoutehis application to completion, vithin a,
reasonable time after the expiration of the
period of publication of the notice thereof,
waives all rights secured by the earlier proceedings on his application; and in aLcase,
arising on the protest of one claimingunder
an alleged adverse right acquired after the
expiration of the period f publication,
where this rule'las been applied by the
Department,the subsequent withdrawal of
the protest will not operate to relieve the
applicant from the consequences of his

APPLICATION.
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. .......-....
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Delay in perfecting a right to a mineral
An aipplicationfor patent uinder;the mipatent under a judgment obtained in oppoiug laws for land embraced in an existing
mineral entry should not be acceptedor en- ' . silion to the application of another, as well
as delayin perfecting such rightunder one's
114
oe ac..pt
shol
terainet
ownapplication, nayamount to lachessuch
A mineral application should not be alas will entail a loss of the rightacquired by
lowiedfor land embraced w^ithins prier snh- | 4
461
sisting homestead entry-.......... . -------- 279- the prior proceedings
DISCOVERYAND EXPENDITURE.
An application for mineral patent should
A single discoveryis sufficientto author
not be accepted where the ground applied
ize the location of a placer claim,and may,
for is embraced in prior pending applica2260 in the absence of any claim or evidence to
.
.
................
tions .
.
be accepted as establishing
the contrmu-y,
The signature to an application for the
the mineral character of the entire claim
survey of a, should' be in the handwriting
of the claimant, his agent, or attorney .... 718. sufficientlyto justifythe patenting thereof
but such single discovery does not concluA single application may embrace, and a
S se mineral character of all
sively estabisis
single patent issue for placer nd lode
the land included in the claim, so as to pre
claims, where the land'involved lies in one
elude further inquiry in respect thereto ...- 12
body or piece, has been claihed or located
An entry allowed of two overlapping
for valuable deposits, and the several claims
..........
7
mining claims located and held bythe same
have a commonownership ......
perso. and resting on separate discoveries
It is not incumbent upon the General
of parallelveins, maybe permitted to stand,
Land Offiee,in considering a mineral applinotwithstandingthe factthat the discovery
cation that has been rejected by the local
formingthe basis of the later locationwas
officeonaccount of a prior condicting applimadewithin the limits of the earlier, where
cation, to call upon said officefor the record .
the overlap is excluded from the officialSurin the case of such conflicting application,
vey of the earlier location; the later locawhere the report of said officewith respect
226- tion beingtreated as an abandonmentof the
thereto is not specificallytraversed -.
3841.
earlier to the extent of the overlap The mining laewscontemplate that pro- Labor and improvements, within the
ceedings under an application for mineral
meaning of the statute, are deemedto have
patent should be prosecuted to completion
been bad upon a mining claim,or upon sevwithinareasonableperiod aftertherequired V
eral claimsheld in common,when the labor
publication,or after the termination of prois performed or theimprovements are made
ceedingson adverse claims,if any are filed,
in order to facilitate the extraction of minand failure so to do constitutes a waiver of
Xi crals from the Olaim,or the claims in corn.
rights secured uniter theapplieation 62,401,688-1

INDEX
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mou, as the case maybe, though such labor
and improveinents may in fact be outside
the limits of the claim,or claims in commen, or on only one of the several claims
held in common...........
. 542
1.....
In order thatlabor performed or improvements made upon one of several mining
claims held in comnumon,
or upon ground
outside the limits of such claims,may be
accepted in satisfaction of the statute as to
all the claims so held, such claims must be
adjoining or contiguous,so that each claim
thus associated may be benefited by the
work done or improvementsmade
2.Where expenditure in labor or improvements relied on is had on one only of several
adjoining or contiguous claimsheld in coinmen, it is incumbent upon the applicautfor
paterttothe claims soheldto shbbwthatsauch
expeuditurewas intended to aid in the developmentofallthe claimsandthatthelabor
and iimprovementsare of such a character as
to redound to the benefit of all . . 542
-Wheretbelaborandiuaprovenintsarenot
uponthe claim, or uponany ofseveral adjoining or contiguousclaimsheldin common,but
outside thereof, it is likewise incumbent
upon the applicant for patent to such claim,
or claimsin common,to show that the labor
andimprovementslfereintendedtoaidinthe
.
developmentof the claim,or claims-M cormon, as the case maybe, and are of a charactor suitable for the purposes intended- : 543
Labor or improvements intended for the
common benefit of several non-contignois
mining claims cannot be apportionedto the
different claims in satisfaction of the required expenditure thereon, for the reason
that to do so would be to credit each claim
with an expenditure made in part for the
benefit of other claimsnot associated therewith as claims held in commonwithin the
meaning of the law
-- 543
A certificateof the surveyor-genuralshowing the statutory expenditure of five bundred dollarsawithinthe periodof publication
may be accepted, though not filed until after
the expiration of such period
...............
491.
Where a mineral application embraces
several locations held in common,and by
protests and adverse claims it is prevented
from passing to entry prior to July 1,1898,
an expenditure of fivehundred dollarsupon
the group is sufficient,under amendedrule
53of mining regulations .
...
.. 491.
' Under an application for mineral patent,
which embraces several locations held in
common,and is made and passed to entry
prior to July 1, 1898,
proof of an expenditure of five hundred dollars on the group
of claimsis sufficient, under amended rule
53of the mining regulations -:-.:.7,89,
Under amendedrule 53of the inting regulations proof of an expenditure of five hundred dollarson a group of mining locations
held in commonand embraced within a sin-
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gle application is sufficient,where the ap-,
plication is prevented by protests from
passing to entry prior to July 1, 189$
8.1s
The proviso to rule 53of the mining regialations, with respect to the expenditure to
be shown in the ease of an application for
several locationsheld in common,is not applicable,where the failure of the application to pass to entry before July , 1898,is
due to the applicant's delay in furnishing
the surveyor-general's certificate as to such
expenditure
.
95
The proviso to rule 53of the mining regu1lotions with respect to the requisite showing of expenditure under an application for
mineral patent that embracesseveral-claims
held in common,and does not pass to entry
prior to July 1, 1898,is not applicable,if
the record fails to show that such application was prevented from being passed to
entry, prior to said date, by protest or adverse claim_--.. 605
The fact that the requisite expenditure
on a mining claim is not shown to have
been made prior to the expiration of the
period of publication of a notice of application for patent is not material, where a new
notice of the application is subsequently
published under which the proof of expenditUre is regulF furnished ...... -8...1.... 635
The sttiutory expenditure required as a:
pre-requisite to mineral patent must be
shown to have been made upon, or for the
benefit of, the claim as presented for patent .....
.
.....
156,315
The annual expenditure in labor or improvements,required by section 2324,R S.,
is solelyamatterbetween adverseclaimants
for the same mineral land, and goes only to
the right of possession,the determination of
which is committedto the courts, and not
to the Land Department; a hearing, therefore, involving such matter, should not be
ordered by the General Land Office302,401
Annual assessment work is not a condition to obtaining patent, but only a condition to the continued right of possession to
an unpatented claim as against other and
adverse claimants, and a failure to perform
such work furnishes no reason for the cancellation of an entry, in the absence of an
adverse claimlegally asserted ......-.......
164
A hearing should not ie ordered on questions involving annual expenditure on a
mining claim, and the alleged relocation
thereof by reasonof failure to perform such
expenditure ...--470
An allegation of failure to perform the
annualassessment work will not be considered on the protest of one. who haa no:
standing as an adverse claimant under the
statute---.230
A failure to dothe required annual assessmentworkonaminingolaimcan notbetaken
advantage of by a claimant under the agricultural land laws, but only by a mineral
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it is of a character not to mislead,and the
claimant who, after such failure and before
different frmis of notice, as published and
resumption of work, relocates the land
posted,when taken together show with ac359
1.............
according to the mining laws
curacy the location and boundaries of the
A co-owner,who is entitled under section
55l
Il......
land included within the application
2324,R. S., to succeed to the interest ofa
A published notice ofapplication for miudelinquent co-owner,on his ftilure after
eral patent that showsno connectionof the
notice to contribute his proportion of te
claim with mineral monument, or corner
annual expenditures, does not lose such
of the public survey, is fatally defective -592 right by the sale of his ownII interest in
A published notice of application for minthe mining claim before the completion of
eral patent is sufficient,in the matter of deunder said
proceedings begun by hi
scribing the claim, if the notice, taken as a
L .. : 611
.. ....
section ...
whole,designates the situation of the appli|
SURVEYF.Y,
claim on the ground with substantial
gcait's
If, after the issae of anlorder for the
491,
accuracy ...... .....................
survey of a, a relocation is imade,embracClerical errors in posted and published
ing ground not included in the original
notice of application for mineral patent n-ill
order, a new order of survey must be
not be regarded as materially affecting the
obtained, which should bear its proper
are
said errors
notice,
where
of the to
.
.validity
.................
j 718
number in the current series
and no
or deceive,
soislead
not oalculated
islsow or ee, and
psejudice t
An officialsurvey of a placer, ucust be
prejudice thereby is shown or alleged, and
furnished, if the description of the lands,
whole,
taken
suchnotice,
it appears
patent is askied,can not be made
for whieh
210of the
lawas a .....
the that
requirement
*
of
t nesary t gvthe am
mts
to conformto legal subdivisions of the pubof
names
to
ge
the
necessauy
It
is
not
. 368*
..
....
landsurveys
lio
claimsin the
and conflioting
~all
adjoining
lie land surveys-168'
te
noiceo an applicatin
To hold land lawfully included in a locanotice of an application for patent nder
tion the lines of sirvey may be laid upon
section2325,11S. butolilysuchastareshown
the surface of conflicting and excluded
.
in the pat ofsurvey16claims undersubsequent locations
Wll not h permitted to pass to patent,
To include land properly subject to loca- where in the description thereof, as appeartien the survey of a mainingclaimmnayhe
ing in the surveyor's certificate and the noextended entirely across a prior excluded
tice of pplication,the name of the county,
location,and the end line established at a
i which the clams is situated, is incorrectly
point within a junior excluded location. . - 256
... 151,289
....
given ..-.................
In the case of an application fbr mineral
The mining regulations do not require
patent that embraces mlorethan onelena-that the notice of application for mineral
tion,the survey amdpast mct so exhibit
as posted or published shall contain
i patent,
the boundaries as to clearly define each
descriptionof the lodeline, referencebeing
581
- . .!a....
location
made inisthese notices to the officialpslatof
Land below high-water mark of a meanE
survey on which is indicated the general
dered stream (Missouri River) should not
662
course or direction of the vein .............
be included within the survey of a mining
CLAIM.
-------------585...
claim----ADVERSE CLIM
The statutory provisionslisuiting the tiue
NoTICE.
within which an adverse claim umaybe iled
The-notice of application required to be
are mandatory, and the Land Departmentis
posted on a mining claim is an integral
without authority to extend said period- 467'
and essential part of the notice of such
Uponthe acceptance of as adverse claim
application, which the statute requires to
by the local officersthey becomechargeable
be contemporaneously posted for sixty days
with the fees required by law to be paid,
on the claim,and in the local land office,
but the time of the actual payment thereof
and to be published in a newspaper. If asly
to said officersis not necessarily material as
one of these three notices is insufficient,
they are all rendered valueless... ........ 467. affecting the question of the validity of the
-................. 413,
filing of said claim
Amineral entry regularly canceledshould
Section 2325of the Revised Statutes is a
not be reinstated in the absence of posted
statute of repose only so far as to bar the
and. published notice of the application
assertion of adverse mining claimsnot filed
therefor, in the same inainer, and tor the
-within the period of publication, and does
same time, that notice of an original appli
not relieve the Land Department from the
cation for patent is required to be given,
duty of ascertaining whether the land
and then only if it appears that no adverse
sought to be patented is mineral in charclaim exists, or if adverse proceedings
acter, and therefore subject to disposition
have been instituted that they terminated
12j
nder the mining laws ...............
4
favorably to the applicant ...........- ..... .70'
A protest against a mineral application
An error occurringinthepuiblishednotice
allegingadverse ownership,filed by one who
of application for mineral patent will not be
asserts no adverse claimin the manner proheld sufficientto require new notice, where
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vided by section 2326,R. S.. p
resents
noqueswarrant a stay of proceedings on an applition forthe considerationof the Department,
cation for a mineral patent .................
522,
except in so far as the claim of ownership
The withdrawal of an adverse claim is a
mayoperate as an inducement to accord the
waiver of whatever right the claimant had
protestant the right to be heard on appeal
under the mining laws to the ground in
under the rules of practice . .
230, confict, and leaves the possessory right
A protest diledas the basis of adverse
thereto in the applicant for patent ....
89
proceedings is sufficient, if it clearly and
Thependency of proceedingsin the nature
definitely notifies the mineral applicant of
of an adverse suit, instituted for land exthe nature, boundaries, and extent of the
eluded by the applicant for patent, does net
alleged adverse right .
.
460
warrant a stay of action vnder a subsequent
An uncorroborated protest against a minapplication iled by said adverse claimant
eral application, involving msatterssubsefor the excludedground ..
-.
1301
*qently made the basis of judicial proceedProceedings in the forn; of an adverse
tigs by the protestant, is not entitled to
suit, instituted by one holding under an
further consideration by the Department,
existing mineral entry, as against a subasto matter, inissuebeforethecouirt vhere
sequent mineral application erroneously
by stipulation of the parties the judicial
accepted and entertained by the local office,
proceedings are dismissed .
.
83
do not constitute a recognition of the validAn allegation on the part of a protestant
ity or regularity of such application, or
that the allowance of a mineral entry as
have the effect of divesting, waiving, or
applied for will injuriously affectthe extrasuspendingrightsacquired undertheentry- 114
lateral rights of the rotestant, does not
One who is entitled to a mineral patent
present, in the absenceof any surface conunder an entry, made after due compliance
diet, a question of which the Department
with statutory procedure, is not required
will talcecognizanee-662
to file an adverse laim as hainst the subThe statutory assumption declaredin seesequent application of another that emtion 2325,R. S., that noadverse claimemsts,
braces part of the land so entered .......... 160where no such claim is fled in the local
The departmental decision in e Little
officeduring the period of publication, has
Giant Lode, 22L. D., 629,did not hold that
relation onlyto adverse claimswhich might
the proceedings under consideration therehave been made known at the local office
in constituted an adverse -suit as contemduring that time .
-.
302
plated by section 2326,R. S-. bet that under
The determination of questions with yethe fact shown a stay of proceedings vas
spet to the right of possession as between
warranted.......-.-..
. -194
adverse mineral claimoantsrests solelywith
the courts; slaidthe manner in which a court
EITRY.
ascertains the facts, vhether by stipulation
On the payment of the purchase price of
or otherwise, upo; which it renders jdga tract of mineral land and the allowance
meut is a eatter that in no degree affects
of a mineral entry thelefor, the right of the
the conclusive and binding force of such
appiceutto receive apliatentcorresponding
judgmaentupontho parties to the suit and
to his entry is complete,and precludes the
the Land Department388
acquisition of any adverse right while said
In a controversy between one claicing
entryremains of record373
under a townsite etry and patent, and anA mineral entry made on ite joint appliother under a subsequent application for
cation of several parties, someof which are
minieralpatent, the question as to whether
withoutiterestin part of the land entered,
the land contained, at the date of the townmay be permitted to stand, here such
site entry, known mines, or vas embraced
parties subsequently acquire by proper
in a valid mining claim or possession,must
conveyances a complete chain of title, and
be decided by the Department; a decision
male due showing thereof that is satisfacof that question by a court would not bind
try as betwveen,the applicants and the
or conclude the Departuient, or relieve it
government
.
. 20from the duty of making its ow;; decision
A mieral entry should not be allowed at
in the premises .
-..
.
522
a tinse when the land covered thereby is
The pendency of advese proceedings,
-embraced within a prior mineral entry
based on a tunnel location, operates as a
standing of record, and involved in prostay .f all action cinder an application for
ceedingspending before the Land Departmineral patent that embraces ground inunent ....
. 62
eluded in said adverse claim
.235
A tract included ina uineral application,
The mining laws do not provide for adand in the tiotice given thereof, but not enverse proceedings, against an applicant for
braced in the entry on account of a defect
patent to mineral land, by one claiming the
in the chain of title, may be afterwards
same, or any part thereof, under laws proincluded within the entry, by way of
viding for the disposal of non-mineral
amendient, if the defect in the title is
lands; and a suit f such lbariaeterdoes not
cured
267.
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It is no objection to a mineral entry that
the secondclause of section 2337,R. S., deit embraces certain ground specificallyexpends upon thepresence onthe land applied
eluded from the application and notice,
for of a quart mill or reduction works . . . 143where in adverse judicial proceedings the
ground so excluded has been awarded to
Naturalization.
the applicant .......
- ..
71
See Citizenship.
An applicant for mineral entry mayproperly eliminate by-wayof relinquishment, or
OCcupant.
othervise,any part of a location,not essenSee Oklahoma
Lends.
tial to its validity, without prejudice to his
claim for the residue
...........
287' Okla1o0112a Lands.
An applicant for mineral entry may elimiSeeTewounsite.
nate by relinquishment any part of a locaOne who has abandoned all claim under
tien, not essential to its validity, without
a former entry is not disqualified as a setprejudice to his claim for the residue .
74
tier, lailing the right of second entry
A judgment rendered on stipulation beinder section 13, act of March 2, 1889,25
tween parties to an adverse proceeding is
Stat., 980,by the fact that the first entry
conclusive as to the right of possession,
had not been canceledof record at the date
and the tract so awarded to an applicant
of his settleosent
-t....
OS..........
108
may be properly included in his survey and
Section 10, act of March 31,1893,males
entry .-.....
.... 1..
287
the provisions of section 13,act of Maioh 2,
PLACER.
1889,applicableto the lands in the Cherokee
The entire area that may be talhenas a
Outlet, ot only as to the mannerof opening
placer claim can not be acquired as appursaid lands, blt also as to the qualif2cations
tenant to placer deposits which are shown
to exist only in a portion thereof
11^
The right of second entry, as provided
Where a part of the area embraced withfor by section 13, act of March 2, 1889,2
in a placer. entry is sovrn to contain no
Stat, 980,is determined by the status of
valuable mineral deposit subject to placer
the applicant at the time of his application;
location, such part of the claim will be ex.
and if, at such time, he has attempted to
eluded from the entry.
secure title under law existing at the pasA judgment of a court in adverse pros of said act, tfed,
he is qualihied
ceedlingsinstituted by a placer claimant, as
as an entryman thereunder, so far as his
against a lode applicant, wherein the adprevious entry is concerned
............. 26
verse claimant is awarded the possession,
The right to make a second homestead
forms no basis for a lode entry by such adeutty conferred by the act of March 2, 1889,
verse claimants here, in the- adverse pro25 Stat, 980, upon persons " who having
verse
wherettepted
claimant,
in
tiseor
adverse
prot
ceeding,said claimant rests his right solely
attempted to, but for any cause failed to
on his alleged placer claim,and asserts that
secure a title in fee to a homesteadunder
there are no known lodes or veins therein.. 137
existing law," is applicableto entries in the
Cherokee
Outlet, and is determined by the
An adverse placer claim, and the judgsau
fteapiata
h aeo
i
ment thereon, will not be disregarded on
lstatus
of the applicant at the ate of his
fthe ground that the land in controversy by
abon dde o p
of lands7i
previous decision of the Department has
Where a bona fde occupant of land, in
been held to contain no placer deposits,
Greer oullnty,as the head of a family, has
where said adverse claim has been recogtaken
full
the amount of land to which e
nized by departmental decision, and susisentitledndertheatof
snuary8,1897,
taied by the trial court, and the matter is
a mnemuber
of his family, over the age of
pending on proceedingsin error in which a
twenty-one, other than husband or wife,
supersedeas has been allowed in
.......... ... 137
may take, under said act, additional or " exA protest, by a lode claimant, against a
cess"lands, eot to xceed oe h3ldred and40
placer entry, should not be entertained on
sixfy areshead.o.the.fmily
.........
.t e
questions involving the placer character of
I h
hts wthin
ily fals to exerthe ground and. tle entryma' copinc
cise his rights wvithinlthe tue accorded
with la, un er the entry '
regularly
as
him by the act of January 18,1897,any duly
allowed, has allowd,
been susaine
sustained
in the
qualifiedmember
family,toother
than
bee
hs
in
te courts
corts,
husband
or wife, of
ayhis
succeed
his rights*
and it is -not asserted that the existence of
hree
o
ner, wit th limits
ven
.n
.rldsca
for three months oger, wviththe limitaany emsor
luesclamed by the protesants vas known at the time of the placer
tion that such member can take only one
aplscation and the location under which
hundredand sixty acres lGreer(ounry.) 340
ap itsh, ,a
The right conferred by section 1, act of
the protestant claims svas not made until
many years after the allowance of the
January 18, 1897,to purchase lands additional to those entered under the homestead
entryI-T45
law, is not liited by any requirement that
MILL SITE.
.
the tract so purchased shall be contiguous.
The righbttoa patet for amill site, under
(Greer Conty.) .............
............
532
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Patent.
The provisions of the act of June 8,1880,
with respect to the issuance of,' in cases
where a homesteader has becomeinsane,.
do not authorize patent if the proof sbitted fails to show the citizenship of the
entryman ...............................
710
The right to have a mineral, so amended
as to describe the land actually applied for
and purchased, is not defeated by a subsequent adverse location, nor by an entry,
based on said location,allowed during pendency of proceedings instituted to secure
160
such amendment-..............----------Conceding that one who furnishes evidence on which a, is set aside is equitably
entitled to a preferred right of entry, there
is no authority for recognizing such equity
as the subject of transfer 178
In a case wbere the United States could successfully maintain a suit for the vacation of a, wrongfully obtained, a voluntary
reconveyance of the land so patented may
be accepted-187---------397
For the purpose of enabling the United
States, without resort to judicial proceedings, to convey ground by mineral patent,
which by mistake has been included in a
homestead patent, avoluntaryreconveyance
of the land soaybe accepted by the Depart.......
........
4
ment Proceedings to vacate a, should b instituted on behalf of the government, where
said patent is wrongfully issued through
inadvertence during the pendency of a
controversy before the Land Department
involving the land covered thereby-.8. . 58
involving
Paymnacit.
A homesteadentryman whohas complied
with the requirements of the law for a
period of five years from date of settlement
is entitled to submit final proof, and to an
extension oftihe within which tomake, under the act of September 30,1890,if otherwise within the terms of said act .313
Cases involving the question of the right
to an.extensionoftimefor, should be treated
313
i..l2
as special.....

Practice.
See RulesCitedanodCeostused,page xxvi.
GENIRALLY.
Revised. Rules of, approved January 27,
72s
1899---------------------------------------Procedureon special aent's report, inin 141;
strcios
o ugustl18, 1809
structioup of August 18,189 .... ........
141
Cases involving the question of the right
to an extension of time for payment should

Page.
modify the Rules of Practice with respect

- .
140
to the proceedings on appeal
The Rules ofPractice, in fixing the time
within which an appeal may be filed from
a decision of the General Land Office,make
no provision for excluding the time during
which a motion for the re-review of such
646
.......
decision is pending ..........-

HEARING.
Au order of the General Land Office
directing a hearing, thongl generally not
appealable, Millbe reviewed by the Departluent, when brought to its attention by appeal or otherwise, if it is made to appear
that said order involves matters which the
Land Department can not inquire into, or
is contrary to law, or the settled rulings of
the Department, or is otherwise palpably
erroneous ......
.
.....
..
302
A motion to dismiss a contest for the
want of a sufficientcharge, in a case where
theevidence is taken before a commissioner,
is in due time, if made beforethe local office
on the day set for the hearingl...............
351
N

NOTICE.
Rule 14 (ules of 1891)does not require,
in service of, by publication, where the suit
is against the heirs of the entryman, and
the post address of such heirs is. unknown,
76
that a copy of thenotice should be sent to
said heirs at the last known address of the
entry an-- ---445,
587
The publication and posting of a notice of
a hearing ordered on the application of a
mineral claimant to determine the character
of a tract of land retured as agricultural,
and listed as part of an odd-numbered seetion within the primary limits of a railroad
grant, is net sufficient notice to the com27,
pany of said hearing .......................
a error occursintheservice of h'publication, which makes necessary a republication, a new affidavitshould be filed as the
basis of an order therefor; except where the
defect in the service is discovered during
the period of publication, and a proper pub693
.-. -.
lication is promptly made
In giving, of a decision, in a matter between the entryman and the government;
it is the duty of the local officeto use all record means at its disposal to obtain service
77
on the entryman -....
.......
REHEARING.
Newly discovered evidence furnishes a
proper basis for a new trial, if it is apparent
from the showingmade that such evidence,
if introduced and unrebutted, would detetmine the issue between the parties, and the
pplicantfor the new trial inotchargeable
with lathes in filing to procure such evidence at the time of the trial-..............
581
Error occurring at the time of trial, by
which competent and material evidence is
excluded,will be considered on application
for a new hearing .............
581

betreated
asspecial-.
.a.....plicant.for..he_
318n
APPEAL.
The General Land Office, after an appeat from its decision in a case, is without authority therein to grant an extension
of 'tie for filing argument, or otherwise

tr ocreaho
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Pre-eniption.
Pre-emptive rights, aunder a filing for a
tract of unoffered land, are not terminated
by aproclamation of offeringandsale, where
the land is subsequently withheld from
such offering........
-... .
613

Price of Lands.
See Public Lends.
Private claims.

Page
Unauthorized inclosure of, is not an apropriation thereof inder which any right
can be secured ................
363
6
The phrase "minimum price," used in
section 2387,R. S., ieans the price fixed by
statute .-.........
I.
. ..... 03

-Railroad

PrivaIte Maims.

See States and Territories.
Section6, act of June 21,1860,authorized
the heirs of Baca to select, in place of the
land claimed by them, "an equal quantity
of vacant land, not mineral," and made it
the duty of the surveyor-general to survey
and lecatothe lands s selected subject to
the proviso "that the right hereby granted
to said heirs of Baca shall continue in force
during three years fromtthe passage of this
act, and no longer." Held:
1. A selectioniegularly made by the grant
claimants within the time fixed b3 said act,
can sot, after the expiration of said period,
bechanged, byanallegedamendment toem.
brace lands not overed by the previous
selection.
2. The time with' reference to which the
characterof the land selected,whether yecant and not-mineral,is to be deternined, is the date of the selection, and not the date of
the approval of the survey of the claim.
3. The duty of investigating and determining, in the first instance, the character
of the land selected, rests upol the surveyor-general who should conduct sds
isuvestigationand make such determination
as the work of the survey progresses in the
field
44
field ---------------.
..
...
.
44
The sight of purchase under section 7,act
-of July 21,1886,does nor extend toonewho
purchases the title to a confirmed,but unsurveyed, Mexican private claim having
definite boundaries, and who receives patent foi the full quantity of land included
within such boundaries as established on
survey
...
369
Section 3, of the act of Match 3, 1819,for
the adjustment of certain private land
claims in Louisiana. makes provisions for
two classes: (1) every person whose caim
is comprisedin thelists or register of claims
reported by the commissioners,and, (2) the
persons eibraced in the list of actul settlers The words "not having written cvidence of title," as employedin said section,
are descriptive of tie secondclassof donees,
and not a liil itation upon the first class.. 698
Public Lanids.
The instructions of June 6, 1819,28L. D.,
479,with respect to the price of the alterrate reserved sections within tie limits of
the grant along the constructed mais and
branch lines of the Southern Pacific and within the forfeited limits of the Atlantic
and Pacific, adhered to on review
........
1166

Grant.
See MllssereaLanzds; Right of TYay.

*

GENERALLY.
The provisions of paragraph 104 of the
Mining Regulations are not applicable to
selections made under the act of A ugust 5,
1892-5
......
..
254
Directions given for the adjustment of
the railroad grant to the Cedar Rapids and
Missouri River lR. Co., made by the acts
of May 15,1856,and June 2, 1864-79
Directions given in the matter of the issuance of patents on account of the grants
made by the acts of July 1,1862,and July 2,
1864to aid in the construction of the Central Pacific railroad,and the grant made by
the act of July 25, 1866,to aid inthe construction of the Californiaand Oregonrailroad--.----589
Directions given that hereafter patents
shal issue to the Union PacificLand Com:
pany, as the successor in .interest of the
Kansas Pacific Railway Company, for any
lands which the latter companyis entitled
to under Congressionalgiants to aid in the
construction of the Kansas Pacificrailway. 94
Directions given that hereafter patents
shall issue to the " UnionPacific Railroad
Company,"as the successor in interest of
the Union Pacific Railway Company for
any lands which the latter company was entitled to under the graits of July 1,1862,
and July 2,1861,on account of the construetion of the main line of the Union Pacific
railroad .- ...
- ....
26
Directions given for the recognition of
the Northern Pacific Railway Companyas
the successor in interest of the Northern
Pacific Railroad Company,in the approval
of lists and isonanceof patents on account
of the grant to the latter company387
Lands " classifiedas non-mineral" at the
of actual government survey, are of
the class of lands subject to selectionunder
the act of August 5 1892,and the character
of lands,so classifiedand selected,will not
be investigated on indefinite charges, or
protests alleging mineral locations made
after survey and selection
254
To justify a hearing as-to the: character
of land classifiedunder the act of Febrnary
26,1895,where the protest is not filed until
after the prescribed time, and after the ap
proval of the classificationby the Secretary
of the Interior, such a showing of fraud in
the classification must be made as would
condemnand avoidit, if sustained by proof
producedat the hearing ..........---------- 102

INDEX.
Page

Land embracedwithina homestead entry

at the passage of the act of June 2,186i,16
Stat., 95,is not of the character authorized
to be certified under said act on account of
the modifiedline provided for therein ...... 228
The grant of July 25, 1866,does not in
express words provide for the "definite
location" of the road, but contemplates that
the ap of the survey of said railroad,"
for which provision is made, shall perform
that service .2...........1..
237
A patent issued by the State on account
of the Manitoba grant, prior to the passage
of the State act of March 1,1877,is no bar to
the State relinquishing thereunder a tract
embraced in such patent for the benefit of
a settlerif at the passage of said act the
companyhad not earned title to said land- 291
The Northern Pacific comtpanytook nothink by the decree of the United States Snpreme Court (139 U S., 1) in its favor
against the St. Paul and Pacific, as to lands
properly relinquished by the State under
the act of March 1,1877,prior to the istitntion of said suit 291
Until the complctionin 1872.of the Union
Pacific bridge across the Missouri Iliver
from Omahato CouncilBlufs the entire road
constructed by the Union Pacific Railroad
Companyunder the acts of July 1,1862,and
July 2, 1864,was not completed, and until
such time the period of "Ithree years after
theentire road shall have been completed,"
during which the company was aulthorised
to sell ox-dispose of the granted lands, did
not begin oran ......
-.......
38
The executionof the 'sinking fund inort:
gage " on the granted lands by the railroad
company in 1873,constituted an authorized
disposition of said lands, within the meaning of the last clause of section , act of
July 1,1862........
..
8...
The Northern Pacific, in making selectios within the limits of its grant, ill not
lie required to make a slowing as to the
noii-niineral character of lands s classified
under the act of February 26,1805
.- 503?
The classificationof land as mineral, by
the board of commissioners,acting under
the act of February 26, 1895,and the final
approval of such classificationby the Seeretary of the Interior, is in effect a cancellation of a previous selection of said land by
the Northern Pacific company; and thereafter te said company,or anyone claiming
right or title through said company, call
not be heard to question the character of
the land, except upon the ground of fraud
in-the matter of such classification675
The joint resolution of May 31, 1870,did
not nake a new grant for the Cascade
branch line of the Northern Pacific, and as
to lands within the place Illits, alongsaid
line their status under the grant of July 2,
1864,must determine the right of the company thereto ...
:
224

LANDSEXCEPTED.

761
Page,

The approval of a military reservation,
by the Secretary of War, as theretofore defined by the military authorities, is the legal
equivalent of the President's order to the
same effect; and lands so reserved are xceptedfrom the subsequent operations of a
railroad grant on definite location
. .261
Land embraced within an unexpired preemption filing at the date of the grant made
by the act of Jlly 1, 1862,is excepted from
the operation of said grant 86
An unexpired pre-emption filing existing
of record at the date of the passage of the
act of July 25,1866,is a subsisting claim
that excepts the land covered thereby from
the operation ofthegrantmade by saidact. 268
Land principally valuable for the marble
and slate contained therein is mineral in
character, and within the meaning of the
excepting clause in the grant to the Northern Pacific! ..
.
. 327
Tho possession and occupancy of land,
based on a purchase from the company of a
portion thereof, does not constitute a claim
that will except the land-from the operation of the grant on definite location.-.
224
The inere possession and cultivation of
land, witheut actual residence thereon, can
not be coistrued as bringing a claimant
within the protection extended to "actual
settlers" by section 2, act of February 8,
1887............
..
244
Lands lying within an-odd-numberedseew
tion, ad embraced within the out-boundaries of a private claim of lesser quantity,
but not required in satisfaction of the private claim,nor included vithin the survey ofsuch claim at the time of the attachment of
rights, ucder a railroad grant, are subject to
the operation of said grant .................
608
Pre-emptive rights, under a filing for a
tract of uiofferedland, are not termainated
bya proclamationof offeringand sale, where
the land is subsequemitlyu'ithheld from such
offering. A filing occupying such status is
a subsisting record.clain that will except
the land covered thereby froe the operation
of a grant on definite location-...
613
Lands within the indemnity lmuits of the
Northern Pacific,and the primary limits of
the grant of March 3, 1871,for the St. Vincent extension of the St.-Pall, Minneapolis
and Manitoba railway, ad not included
within the withdrawal on the general rhute
of the Northern Pacific,passed under said
grant of 1871 .I..
.
. 115
INDEMNITY.
Lands chiefly valuable for their deposits
of asphaltum are not subject to selection as
indemnity under armilroadgrant fromwhich
mineral lands are specificallyexcepted .-. 269
An indemnity selection umadewithout
specificationof loss, and prior to the departmental requirement of such specification,Is.
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entitled to recognition, where the company
subsequently, and within the timeaccorded,
assigns a basis therefor .................
440
It is not necessaryin the caseof indemnity
selections under the grant of July 4, 1866,
and tie designation of losses in support
thereof that the lands should be described
according to their smallest legal sub-divislons ...........................
.... 554
If the tracts specifiedas the basis for a
selectionare actually lost to the grant there
is no objection to the inclusion of them all
inatsnl
loss-------W...
.. 264
in single
loss .
.
264
On the rearrangement of a list of indemselectionsachange
pty
in theasis assigned
for a specificselection does not amount to a
new selection of such tract, or an abandonment ofthe originalselection thereof, where
the bases used were included in the original
list, and are lands actually lost to the grant- 442
A purchaser of the possessory claim and
improvements of a settler upon land at the
date of indemnity selection thereof, does
not, by such purchase, strengthen the posittion resulting from his ownsettlement upon
thelativ et a date lubsequent to the selection -.
264
Under the provisions of the special circular of 1887,a applicant for the right of
entry, who attacks the validity of a prior
indemnity selection,is entitled to the allow- ance of his application,ifthe company,after
due notice, fails to respond, and such allowance of necessity-works an avoidance of the
selection. .
218
Lands reserved prior to the passageof the
act of July 2,1864,can not be made the basis
of a selection within the secondindemnity
belt of the Nortbern Pacificgrant.... ---242
A settler on land icluded witLin al existing railroad indemnity selection acquires
no additional right, as against such selecI
tion, by the purchase of the possessory
claim and improvementsof a Prior settler. 154|
The Southern Pacific R. B. Co. is not entitled to make indennity selections, on
account of its branch line, within the forfeited indemnity limits of the grant to the Atlantic and Pacific .
. .
135
Odd-numberedsectionswithin the indemnity limits of the grant ade by the act of
July 25,186, and also within the overlap
with that portion of the prior grant for the
Northern Pacific road, vie the Valley of the
'ColumbiaRiver, which was never deimitely
located or constructed, and the grant for
which was forfeited by the act of September 29, 1890,are subject to indemnity selection under said grant of t866,so far as any
claimunder the Northern Pacific grant is
concerned...-........
......
440,442
The proviso to section 1, act of July 4,
1866,excepting fron the grant made by
said act, "all landsheretofore reserved .Where
for the ptrpose of aiding ill any object of
internal improvement, etc.," as not in-

Page.
tended to limit or restrict the indemnity
grant specificallyprovided for i said act.. 264
WITHDRAWAL.
The map of September 13, 1867, ied
under the grant July 2, 1866,was for the
purpose of showing a trial or preliminary
line, upon which an anticipatory executive
withdrawal could be made, so as to old the
lands in reservation until after survey and
dnal location of the road; and the order of
wit]sdrawal based on such ap of prelininary route was executive in character, not
nr
ot a xctv ncaatr
o
taking effect, according to its terms, until
receivedat the local office.....
- ..
237
The legislative withdrawal following the
designation of the general route of the
Union Pacific,was only from ' pre-emption,
privatI entry, and sale,' and did not her
the Executive from the exercise of its ordinary authority in the matter of esiablishing
military reservations
.
- ...
-.
261
ACT OF JuNC1t22j 1874.
Wher a hnetead entry is canceled on
accounutof the right of a railroad company
to select the lnd under said act, and the
company fails, after dlitenotice, to perfect
its selection within a reasonable titue, soch
failure on the part of the company must be
held to work an abandonment of its right,
and entitle the entryman, who has continned to reside on the laud, to the reinstatement of his entry . .
650
The cultivation of a tract by one not entitled at ouch time to initiate a clait
does not constitute such person an
"actual settler " within the meaning of the
act of June 22,1874
115
ACT OFAPRIL 21, 1876.
act is in peti smaterta iviththeeveral railroad land grants, and section I
thereofbas the effect,as to all landsthe right
to wtilt had not theretofore vested in
the grantee companyby definite locationof
the line of road, or other identification of
the lands granted, of protecting actual
settlers who, prior to the time when notice
of the withdrawal of the land was received
at the local land office,made pre-emption
or homestead entries thereof .
550
The cottirmation by section 1, of entries
t
erwise
regular, is not onditional or
de
et upon Compliancewith the preemption or homestead laws, or the presentation ot proper proofs of such compliance,
but validates them as against the withdrawal and any rights of the grantee ooinpany thereunder .......... ..
.
550
The confirmsatoryprovisions of section 1,
act of April 21, 1878,are not applicable,
where prior to the passage of the act, title
has passed by definite location, and been
earned by the construction of the road-9
al entry or filing is confirmed
by section 1, as against a withdrawal on
definite location, the land cofveredthereby
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is excepted from the operation of the
550
..........................
grant ..-...
Section 1,act of April 21,1876,providing
for the protection of entries made prior to
the time when notice of the withdrawal
under a railroad grant is received at the
local office,has no applicability where rights
have heretofore vested under railroad
grants, but establishes a new rule, subject
to the conditions of which such rights shall
655
.
thereafter attach ............
ACT O JULY 1, 1898.
The departmental regulations of February
14,1899,28L, D,,1013issued uder the act of
July 1, 1898,so modifiedas to recognizethe
Northern Pacific ly. Co.as the lawful suecessor in interest as to all lands within the
limits of the grant made to the Northern
316
Pacific Rt.E. Co-1 .
In accordance with paragraph 0 of the
regulations issued under the act of July 1
1898,where a showing is made sufficientto
exempt the company from relinquishing the
tract, the individual claimant who has
theretofore elected to hold, said tracts,
should be advised of such sowing, that he
will be given another opportunity to relinquish his claim and take other lands, and
that in the absence o such action on his
part the contest vill poceed to decision
316
.1.
in the usual way ............
A claim resting upon an application to
enter, and not upon.an entry, settlement, or
purchase, is not within the provisions of
242
.
the act of July 1, 1898
The act of July 1,1898,providing for the
adjustment of conflicting claims within the
limits of the Northern Pacific grant, is not
operative as to lands patented prior to the
224
passage of said act .........................
GENERIALLY.
The time within.^whichthe right of purchaseunder section 3, act of September 29,
1890,and the acts amendatory thereof, may
be exercised is fixedby statute and can not
. 436
be extended by the Land DepartmentIn case of a demand upon a railroad companyfor the value of lands,the titleto which
is confirmed for the benefit of a bona fide
purchaser by the act of March 2, 1896,the
minimun government price thereof is to be
237
taken as the value of said lands ...........
Under the act of March 2,1898,it is the
duty of the Secretary of the Imterior to investigatetheclaimsofallpersonswhoassert
that they are hons fide purchasers of lands
erroneously patented or ccrtified under a
railLoadgrantand who present their claims
under said statutepriorto the institution of
suit to cancel the erroneous patent or cer
9
..
.
tifiation ......
The departmental order of May 221,1891,
12 L D., 541,restoring to settlement and

Page.

entry, "in accordancewith the rules established in similar cases," certain lands withdrawn for railroad indemnity purposes, referred to the " rules " contained in the special circular of September 6, 1887,6 L. D.,
131,governing the restoration of railroad
. 218
............ ....
indemnity landsA purchaser from a railroad company of
laud certified on account of its indemnity
grant, but in the actual possession of a settier, and embraced in his pending application to enter at the time of such certification, takes with notice of such possession
-and of the rights of the settler in the premU---414

-

ACT OF. MARCil 3, 1887.
The acts of March 3, 1887,and March 2,
1896,fixing the liability to make payment
for lands erroneously patented and sold to
dona fide purchasers do not include those
who, after patents are erroneously issued
and the lands included therein are sold to
tna jfde purchasers, and after the title of
such purchasers has been confirmed,become
ata foreclosuresale of &t por3S
tion of the grant not theretofore sold
Provisions of the act with respect to the
and
purchasers
settlers
of
preferred rights
504
reviewed by sections-1
The right to receive a patent under seetion 4 by one claiming uder a contract to
purchase is not defeated by a supplemental
contract between such purchaser and the
company,made prior to the application for
patent, where the intent of said spplemental contract is merely to postpone the
time for making the remaining annual payments, and to prescribe the manner of adjusting the rights and obligations of the
parties under the original contract, in the
event of the failure of the company'stitle
by reason of a decision in a suit then pending, but not commenceduntil after the original contract was entered into, if the adjustment so contemplated has not been made. 479
The right of a purchaser frou a railroad
company to a patent under section 4 is not
barred by the fact that at the date of his
purchase the land was settled upou and
occupied by another, and that such fact was
known to the purchaser, where, at the time
of such settlement and purchase, the land
was included in an outstanding patent
issued many years prior thereto, for the use
504
and benefit of the companyOs;the partition of lands between the Chieago, Milwaukee and St.Panl Ry Co. and
the Sioux Cityand St. Paul Rly.Co., the two
companies agreed to a mutual exchange of
deeds conveying the right of way where
the line of either road crossed the lands
awarded to the other; and title so acqluired
by the Chicago Milw.aukeeand St. Paul
Company,prior to any action taken by the
government for the recovery of title, gives
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said companythe status of a purchaser in
goodfaith -.---------294
The right to a patent conferred by section
4 upon purchasers who are without *nowledge of the failure of the company'stitle, is
a property right that vests in the bond fide
assignee of such apurchaser, and entitles
said assigneeto the benefit of said act
294
No right to a confirmatorypatent under
section 4 can be based on a contract of purchasethatbasbeen canceledby the company
for failure to complywiththetermsthereof 066
A purchase of railroad lands by one who
is at such a time a director in the railroad
company,trustee for the bondholdersin the
mortgage of the railroad lands, and party
defendant as such trustee, in a pending suit
instituted by the United States to recover
title to the lands, is not a purchase in
"goodfaith," andnorighttoaconfirmatory
patent under section 4 can be predicated en
suchpurchase ..............................
666
timber-clture
entry
Atimbr-culure
enry of
ofaa tract
trac made
made
by a bona fide purchaser thereof under sec
tion 4 can not be held as an abandonment
of his c]ai under said act; it appearing
thatthatsuchenty
uch entryvaonyntdetob
was oly intended to be
utilized in the event of failure to secure
title through his pulrchase 316
A patent ontalinng proper recitals and
A
paten
onm
ay
ining
proper
rectalsn
oentry,
d
descriptions, may issue under section 4 of
said act irrespective of the fact that the
acreageembracedtherein is less than a legal
acreagesion
.......
.
.^ . 294
A corporationorganized and existing un
der the law of a State, is in contemplation
of law a citizen of the United States, and as
sch entitled to the benefit of the provisioDSof section 4 of said acti ..
294
The set of February 12,1896,aendatory
of section 4 has no application in the scatter
of issaiogpatentsto bonafidepurchasers,or
mating demand of the company where the
contracts in question are fully completed
prior to the passage of said act
-..
35
There is no right of plurchase under see
tion 5 on the part of one who has assigned
to therariroad company the contractof par
chase under which he claims,and surren
deredpossessionthereof in accordance with
such assignment
.
..
677
A settlement claim to railroad land ac
quired after the passage of the said act, and
subsequent to the sale of the land by the
railroad company, will not defeat the right
of the purchaser to perfect title under e
tion 5.-....
...
633
One knowing that land is claimed by a
railroad company under its grant, and
having constructive notice of the sale
thereof, as shown by a recorded deed, can
not thereafter initiate any right to such
land which will defeat the right of the
purchaser from the company to perfect
title under section - ......
633

Page.
It is not necessary, on the part of a purchaser from a railroad company, to invoke
the protective provisions of section 5, until
such tihe as it has been authoritatively determined that the title of the railroad cornpany las failed .
63
ehePrin.
See Pactice.

Relitaquish a

lnet.
Filed after the initiation of a contest, and
independently thereof, will not defeat the
preferred right of the contestant, if the facts
shown at the hearing require the cancellation of the entry on the ground charged... 171
The administrator of a deceased entrymanis without authority under the homestead laws to relinquish the entry of the
decedent -565
epayinIent.

R py

et

Where a desert land declaration is filed
under
County
act of
1875,
prior tothe
theLassen
expiration
of such
filing,
a and,
lelaration for the same land is filed and accepted asnderthe general act of 1877,the
latter declaration
not "erroneously
lowed"
withyintheisintent
and meaningalof
rpe
nt act
-145
Of the first istalhnent on a desert land
paid at the time of filing the declaratory statement,
must be denied, where said
I
i
payment and declaratory statement are
properly accepted, and the subsequent cancellation of the entry is due to the entryman
on-cbmphiaocewith the requiremeants of desert
theland law
-q
4
Of the filing fee paid on a canceledreservoir declaratory statement can not b allowed if such declaratory statemeat was
not erroneouslyreceived,even if sach filing
be consideredan " entry " within the meaning of the act of Jlune 16,1880 ............... 400
A reservoir declaratory statement is not
an entry within the meaning of the repayment act; hence the fees paid onsuch statement can not be repaid if it is subsequently
canceledfor conflict with a prior entry. --- 60
Of the purchase price pail on a mineral
entry can not be allowed,where the entry
is canceledfor failure to supply supplemental proof, and it is not made to appear that
the entry could not have been confirmed-.- 188
An unearned cancellation fee should not
be returned to any one except the depositor,
in the absence of due authority shown to
receive the saine and receipt therefor ...... 245
Of an alleged excess paid onthe purchase
of an isolated tract can not be allowed,
where the bid and payment are voluntary,
and not for the protection of any interest of
the purchaser. 320
On application for, of alleged doubleminimuan excess it is held that the even-numbered sections within the primary limits of
the grant for the Southern Pacific branch
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peaceandwelfare of tbeludians, necessarily
line, and the forfeited grant for the Atlan- follows from the authority to remove pertic and Pacific, are properly rated at double
sons under like circumstances, and from
minimum, although within such condicting
the general powerof managementof Indian
limits the prior grant to the Atlantic and
affairs committed to the Commissioner of
Pacific operated to defeat the grant to the
Indian Affairs, acting under the direction
639
Southern Pacific-of the Secretary of the Interior
The statute does not authorize the return
Whether a person is in an Indian country
of the purchase price on the groud alone
"Without authority' of law, or whether
that the entrysnan might have secured pathis presence within the limits of thereserent without such pyment -188
vation" is '-detrimental to the peace and
Ofthe purchasepricepaid onacashentry
welfare of the Indians," must be determade under the act of Jane 15,1880,by one
mainedby the Commissionerof Indian Afclaiming the status of a transferee, must be
fairs, acting under the direction of the
denied, where such entry is canceled beSecretary of the Interior; but if so found,
cause the "instroment in writing," by
the offender may be summarily removed
which the allegedtransfer was made, is not
.
from any tribal reservation .
686
"bona fide" -.------------.-..-.-.A telephonecompany that, withoutstatu:
Rteservation.
tory authority, enters upon and constrisets
See Right of Wag; BehestLands.
a telephone line across an Indian, may be
GENERkLLY.
with as a trespasser for such unlawGENERALLY.
fil invasioshnl-aThe power to reserve land for " public
a
- purposes,". authorizes a withdrawal for
gilsonite, asphaltum,
Lands containing
sife-3316
court-house
situated in
and like substances,
elaterite,
----------- I.......nterir
ourt-he oite
ehvbesicte
agr
te.no
An order of the Secretary of the Interior
since the
been,
re
have
Ute,
*teofempatEg
directing the reservation of a tractof public
date of the Executive order creating said
land for school purposes, while subsisting,
reservation, and still are, exceptedItemthe
effectually precludes the allowance of a
416
operation of the mining laws .
homestead entry of the land so reserved..-. 563
The President of the UnitedStates, in the
ST LANDS.
exercise of his general authority, may, anSee ulai7nbtCtluttiong.
der the provisions of said j oint resolution,
Circular instructionsof December18,1899,
reserve for military purposes public lands
as to selections in lieu of land in forest
32
in the Hawaiian Islands
391
reserve under the act of June 4, 1897
The approval of a military, by the SeeInstructions of September 22,1899,with
retary of War, as theretoforedefinedby the
respect to entries i Black Hills Forest
military authorities, is the legal equivalent
190
:
PReserve
of the President's order to the same effect - 261
The right of lieu selection under the act
Lands within an abandoned military,
of June 4, 1897,is expressly restricted to
opened to disposal under the act of August
"vacant land open to settlements, and
23,1894,are subject to townsite entry under
hence can not be allowed,where the land
the provisions of section 2387,R. S., the
applied for is embraced within an existing
lands when so entered to be paid for at
forest reservation, established by proclama501
the appraised value
tion of the President under section 24,act
Of section 33in each township for public
593
of March 3,1891
buildings, contained in the proclamation
The act of June 4, 1897,with respect to
opening the Cherokee Outlet, was applicalieu landselections, was intended to provide
ble only to lands which had not been " otherfor extinguishing private title to such lands
wise reserved or disposedof," and therefore
only as would be a part of an established
did not include the lands in the "saline
forest reservation if it were not for their
reserve " that were specifically withheld
private ownership -57
from disposition by a prior declaration in
In the proclamation creating the San
saidiproclamation. By the proclamation of
Gabriel Forest Reserve an exception was
July 27; 1898,the lands so reserved were
made of "all lands . . . . upon which
restored to the public domainfor disposal,
any valid settlement has been made pursubject to the policy of the government in
suant to law, and the statutory period
33
.
its disposition of saline lands
within which to make entry or filing of
The lands restored to the public domain
recordhas not expired," and an entry, based
by proclamation of July-27,1898ishould be
on such a settlement, must be held to have
treated as presumptively ofsaline character,
been made in due time, where the applicabut should it be ascertainedthat any of them
tion is filed within three months after the
are not saline, disposition thereof can be
298
land is openedto entry
made under the laws relating to public
While lands embraced within a forest,
33
.
lands in the Cherokee Outletmay be excluded,because shown to be more
The authority to removeproperty, wrongvaluable for agricultural than for forest
fully brought upon an Indian, or the prespurposes, until formally restored to the
once of which upon a, is detrimental to the
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public domain, such lands are not subject
to general disposition, and no rights can be
acquired by the attempted entry thereof... 531
The requirement of posting and publicstion of notice, under the circular regulations
of December 18,.1899,in the case of a lie
selectiou under the act of June 4, 1897,is
not applicable to a selection theretofore reg
ularly accepted and approved ...-....
533
Lands granted to railroad- companies can
not be made bases for lieu selections under
the act of June 4, 1897,except in cases
where the full legal title to such lands has
passed out of the government, and beyond
the control of the Land Department, by a
patent, or by sone means which is the full
legal equivalent thereof ..................
.94
It was not intended by the act of June 4,
1897,to exclude from reservation small
tracts, here and there, within the limits of
a forest, because of the fact that said tracts
were not covered with timber
.
531
A relinquishment tendered under the act
of June 4, 1897,of land embraced within a
forest reservation, with a view to a selection
of lands in lieu thereof, should not be accepted in the absence of an accompanying
application to make such selection.....
575
A person relinquishing land in a forest
reservation, with a view to making a selection in lieu thereof, under the act of June 4,
1897,should. at the time of such relinqnishsent, designate the land which he desires
in lieu of that relinquished, and ssch designation should embracea tract or tracts equal
in area to that relinquished ..............
5..
78
A selection under the act of June 4, 1897,
in lien of land within a forest reservation,
embracedwithin a patent, or patent certifcate, may be made by a duly authorized attorney in fact. As to selections in lieu of
unperfected claims,the right to act through
another depends upon the law under which
the claim is held.........-...
......
5
If a selection is in lien of land coveredby
a patent, or patent certificate, the nonmineral affidavit maybe made by any cred
ible person having the requisite personal
knowledge of the premises In the caseof
a selection in lien of an unperfected claim,
the non-mineral affidavit should be made as
required in the law under which the claim

is held-

~ ~ ~

Directions given for the disposition of
caseswhere relinquishments under said act
have been presented with selections in partial satisfaction only of the claim relinquished...... ............
578
If agricultural lands are improvidently
included in a forest reservation they can be
eliminatedtherefrom onlyby a proclamation
from the President, or by the action of Con- gress, nd, until so eliminated, such lands
will continue a part of the reservation593

Reservoir.
See Rigt of 11ay.

.

Lands.
page.
The water reserve lands restored to the
public domain by the ct of June 20,1898
were by the express terms of said act, made
subject to homestead entry only," and
hence are not open to sale under the imber.
andtone aco
uder the
te r
tug for the sale of islate
tats
151

Reservoir

ReSidence.
In the case of a homesteader,who holds
an appointment as postmaster, the DepartIent will not, in passing upon his coipliance with lawyin the matter of, undertake to determine whether such residence
is compatible with the statutory requirement that "every postmaster shall reside
within the delivery of the officeto which he
is appointed" ---.-.---.
-----------.-.---.. 59
Onthe land entered, is required in cage of
assadditional homestead entry, made under
section , act of March 2,1889217
The cancellationof a homestead entry, on
account of an adverse right as to the particular tract on which the entrynan actually
lived, does not affect the uffliciencyof his,
as to the remainder of the tracts, if his entry
'was made in good faith, and embraced
contiguous subdivisions open to appropriation at such time, as shown by the records
of te local office .
-................... 721
Where asuccessful contestant, in a suit involving priority of settlement, makes entry
and is granted a leave of absence,a stranger
to the record in such suit is not entitled to
be heard Onan allegation that involves the
entrynan's residence on the land during
the pendency of the former contest ........ 222
If an entryman fails to maintain the continnity of his, during the peudency of a
contest involving priority of settlement, his
laches can not be cured by the resumption
of, prior to the institution of proceedingsby
the adverse settler charging said default ...............
.....
54,203
The lawdoes not require, ofahomesteader
after the submission of final proof, if such
proof upon examination is found satisfactory.
.....
16
A leaveof absenceis no protection against
a contest for abandonment,where the entryman, prior to such leave,has failed to coinply with the law ...
.. 54,203

Right or Way.
GENERALLY.
Regulations of November4,1898,27L. D.,
663,with respect to railroad right of way
applications amended as to paragraphs 11
and 22,and directions given as to the amendment of the regulations of Jully 8,1898,27
L. D., 200,governing applications for right
of way for canals, ditches, and reservoirs
18
A reservation of a railroad,granted under
the general act of March 3, 1875,i final
certificates and patents issued for lands
traversed thereby is not necessary and
should not be inserted
.
.
478
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The cession to the United States of the
Red Lake Indian lands made in pursuance
of the act of Jan nary 14,1889,was for the
sole purpose of disposing of said lands for
the benefit of the Indians, and said lands
are therefore not public lands, subject to
the general act of March 3,1875620
A railroad right of way, under the act of
March 3,1875,across Minnesota lands withdrawn by proclamation of November 28,*
1881,as a ' water reserve," can not be approved,for lands so reserved are specifically
excepted from the operation of said act by
the provisions of section 5thereof .-.
257
The approval of a map of location,or a
plat ofstation grounds,under the provisions
of the act of March 3,1875,affects only publie lands. and if there are no public lands to
be affectedby the clainied right of way the
maps should not be approved by the Department-8
........
.....
I
Under,the act of March 1, 1899,granting
a right of way through the Noz Perces Indian lands,the companymay erect, or permit others to erect, upon its right of way
and depot grounds, suitable structures or
buildings, such as warehouses and elevators, for the convenient receipt ad-deliv- ery of freight, so long as the exercise of
the franchises granted is not interfered
with, and a free and safe passage is left for
the carriage of freight and passengers
569
The act of March 2.1899,granting a, for
a railway, telegraph, and telephone line,
through "amy Indian reservation " or
through "any lands reserved for an Indian
agency or for other purposes in connection
with the Indian service," does not in terms
cover lands occupying the status of those
ceded under the act of January 14,1889,or
isecessarilyindicate an intention to include
such lands within the scope of its operation, and the Department is therefore not
justified in taking any action with respect
to said lands under said act of 1899 ........ 620
Under a grant of,to a railway company
across n Indian reservation, where the
statute authorizes the construction and
maintenance of a telephone line upon said
right of way, it is immaterial, so far as the
United States and Indians are concerned,
whether said railway company constructs
and operates the telephone line or permits
another party so to do ................
..... 1
The act of July 24,1866,authorizing the
construction and maintenance of telegraph
lines through and over the public domain,
and along military or post roads of the
United States, contains no grant or authority for the construction and maintenance of
telephone lines .......... ........
1
The act of March 3,1899,permitting the
approval of a map of location "across any
forest reservation or reservoir site," is limited in the scope of its operationto reservations falling within the control or under
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the jurisdiction of the Secretary of the Interior
.... 2...
57
A homestead entry allowedof land in the
prior actual use and occupancyof a railroad
company in the necessary operation and
maintenance of its road, must be held subject to the prior right of use in the company under its application for additional
station grounds .............-.
36
*The necessity for additional station
grounds, claimed under the act of July 25,
1866,must he shown before a lat thereof
will be approved ......
-38
8.....
'The acts of April 25,1896,and March 2,
1899,do not divest or impair rights theretofore acquired nuder previous right-of-way
legislation, but place limitations upon the
extent to which the Secretary of the Interior maythereafter grant or authorizethe
use of grounds, for station and other purposes, by companies operating railroads in
Indian Territory, and regulate the procedure whereby such grant or authority may
be obtained -----------------------------338
The right to station grounds under the
act of May 14, 1898,is limited to one station for each ten miles of roads, not to exceed in amount~twenty acres for each station, with the exception to this limitation
that the grant may,at such stations as are
also junctions or terminals, include forty
acres additional,if necessary for legitimate
terminal or junction purposes. .............. 106
Lands selected for terminal purposes under the act of May 4,1898,should be taken
in one compact body, where a sufficient
quantity in such form an be found for the
necessary uses of the railroad at or near its
terminus; but the, selection of separate
tracts may be permitted, where the necessity therefor is made to appear --.-.106
A selection of lands for station purposes,
in addition to the granted right of way,
must be supported by a showing of the
necessity for such additional lands. (Section 2,act of July 27,1866,14Stat., 292) - . 36
Section 6, act of May 14,1898,authorizes
the issuance of a permit for a right of way
in Alaska only for the construction of
wagon roads and tramways. A foot bridge
does not comewithin the ordinary or commonly accepted meaning of either a wagon
road or a tramway .
-.
451
An applicationfor a trainroad,under said
section 6,should not be granted, if the conastruction of said road would operate to destroy or seriously impair the water-front
privileges reserved to the public by other
provisions of said act ......................
447
The right to levy and collectfreight and
passenger charges by a company operating
a tramway, under the terms of the aet of
1898,is subject to the supervision of the
Secretary of the Interior ...................
447
The phrase "line of mean high tide " sed
in an application for a tramnroad,in Alaska,

* For "1396,"in line 34,page 339,read 1866.
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under section 6,act of Aay 14,1898,must be
regarded by the Department, in its action
on such application,as meaning that part of
the shore of the sea to which the waves ordinariLyreach when the tide is at its highost
.
-.
447
CANALS, DITOftES, AND RESERV~~~~tES.

Page.
vening homestead entry is no bar to such
action.
610
By the act of June21, 1898,a grant, in
pirwsent, is made to the Territory of New
Mexico; and under the provisions of seetion 2275,F. S., as amended by the act of
February 28,1891,said Territory may relinits claim to sob school sections;a it
maybe entitled, that are included within
Sections 239 and 2340,t. S., make prothe limits of a forest reserve, and select
vision for the filing and approval of maps
other lands in lieu thereof .
364
In a lease of, timeintention of the parties
showing the location of reservoir sites and
-- the
- --tine front which the agreement
pipelines
e-23 0-as- to
*The provision in the act of May 2,1890,
shall become operative should control if
thatthe "publiclandstrip " shallbeopened
such intent is apparent by the terms of the
to settlement under the " homestead laws, "
lease. (Newv exico.)---------------. 364
does not reserve said land from the opera*
Were the title to school sections has
tion of the act of January 131,181)7,
authoriese in the Territory of Nee Mexico nt
ing the use of public lands for reservoir
der the grant of June 21,1898,and such
purposes- (Watering live stock.)
-. . 147
sections are subsequenely embracedwithin
The provision contained in the act of
a reservation created byExecutiveorder,
March3, 1891,requiring a s of location o
the Territory may, under the provisions of
be tiled within twelve months after the
section 2275,R. S., as amendedby the act of
location of a canal, ditch,, or reservoir, if
Febreary 28,1891,waiveitsrighttosuch secupont
s urveyed
lands, o within
r
twelve
tions and selectotherlandsinlieu thereof.. 399
The instructions of January 28,1898,26
months after survey, if upon unsulrveycd
lands, is directory, with respect to the time
L. D., 87,with respeet to the grant of, to
so fixed,and not mandatory .......
.
112
the State of Utah as affectedby legislation
Saline Lafids.
governing the disposal of abandoned miliSee Reerevations.
tary reservations, vacated ....
418
The acts of July 9, 184, andA ogupst21,
1894,relative to the method in which lands
School Lainds.
in abandonedmilitary reservations should
See Fees; MinseralLa/sd
It is the number of townships, or fracbe disposedof did notin themselves amount
tional townships, within a State that deterto a disposition of said lands, and hence
mines the extent or measure of the grant
ring them within the exception of lands
f oprposes;hencewhe itis found
"sold or otherwise disposed of" contained
that the State has received for each townin the grant otto t State of Utah .
418
ship the designated sections, or an equal
the grant of, to the State of Utah became
quantity in lieu thereof, or for the fractional
operative onthe admission of Ue State into
quantity due, no nore iregularity in the
therUnion
he
such te a pormatter of adjustment is material as between
tion of a school section is embracedwithin
the State and the United States
127
a subsisting timber-cultuie entry, made
prior to the date of the granting act, the
By section 11,act of February 22,1889,all
lands granted by said act for school prState takes title to such land subject only
poses are reserved, whether surveyed or to the entryman's right to perfect title
unsurveyed, from pre-emption, homestead
under his entry, and if said entry is subseentry, or other entry under the land laws of
quently canceled the title of the State bethe United States. The provisions of te
comescomplete as of the date of admission,
later act of February 28, 1891,amendatory.
to the exclusion of any preference right on
of sections 2275and 2276,R1.S., protecting
the part of a contestant who securestsuch
settlement rights acquired prior to survey,
cancellation...
628
are inapplicable to a desert land entry.
Scrip.
(Mont.).......
.
.........
6................
.695 Sioux half-breed, is not transferable; and
By the certificationof a school-indemnity
the right to locate the same on unsurveyed
selection title passes to the State, and an
land can only be exercised where the inorder thereafter made,by the General Land
provements placed thereon are for the perOffice,canceling such certification is with
sonal use and benefit of the scripee.
309
out authority and void2
17
.. 127
The act of July 17,1854,authorizing the
t The State maybe permitted to designate
issuance f Sioux halfbreed, does not rea new basis in support of an indemnity
quire that the locations of such scrip should
selection, where it is found that the basis
be made of contiguous tracts
.:
t0
originally assigned is invalid, but that the
Selections.
selection so made was accepted, and the
See Rail-soadGrant; SchoolLands;States
land sold to an actual occupant. An interanedTemritories.
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For 'for," in line 27,page 148,readfromm.
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necessary," in line 13,page 611,read possessory.
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Settlement.

Page
The right of selection accorded to the
State by the act of August 18,1894,does not
extend to land embraced within a prior adverse settlement claim that is asserted in
590
due time after survey ----------------------

Priority of, on unsurvcyed land must be
followed by the maintenance of residence,
and the timely assertion of right, to operate
as a bar to the acquisition of ail adverse settiement claim-Sat.
30
Priority of, as against an intervening
the
.
277
meas "sted
Jul 4, 1
entry, should be asserted by contest initiMinimum price "a s used in section 2387,
ated within three months after settlement.. 201
Where an order canceling a list of rail.
road indemnity selections provides that no
disposal of the lands shall be made dntil
Survey.
Of settlers' claims in Black Hills forest
pending applications therefor have been
adjudicated, and a bearing is subsequently
reserve; instructions of September (7) 22,
directed as between said applicants, at
.1891..
.. 12
8.......
The Department has the authority, after
which they appear, they will not be held in
the tracts designated by a government surdefault, as to the timely assertion of their
vey as fractional, by reason of bordering
settlement claims, on account of failure to
upon a body of water, have been disposed
make application to enter within three
125
of, to examine into the correctness of such
months after said cancellation..............
survey, and if that examination demonOnthe allovance of an entry of land emstrates that there was no body of water to
braced within a previous indemnity selecan
tion, it is incumbent upon one claiming
revent the extensin of the township, eecadverse settlement right, by reason of residence on the land, to assert such right
tion, or sub-division lines, to cause the
within three months thereafter .............
218
lands thus erroneously omitted from urOn public land mlamst
befollowed,within a.
rey to be surveyed, and disposed of as pubreasonable tiue, by actual residence, in
lie lands of the United States ..............
514
order to give the claimant any rights there-.
Survey on deposit made by railroad comunder ......................................
218
pany; circular of April 8, 1899,under the
A posted notice of a claim that covers
act of February 27,1899
-81------------------ 632
land in different sections will not protect
The Department may properly decline to
entertain an application for the survey of
such claimfor sub-divisions outside thesecan island, where, in the opinion of the Section on which said notice is posted, as
retary of War, the island should be retained
against a subsequent applicant who is with197
by the government, with a view to its
out knowledgeof such posting future occupation for military purposes -38
Posted notices of the extent of a claim,
that embraces land in fractional quarter
sections, placed on the sub-divisions not
Swamp Lands.
occupiedand improved by the settler, serve
Where lands are patented to a State for
to protect his priority of right thereto-.
197
the use of a railroad company, and the
patent is accepted, the State is thereafter
In the case of a claimfor laud in different
precluded from claiming any of said lands
fractional quarter sections, and surveyed
as lots, the notie of the extent of the claim,
under the swamp grant, as against a purchaser under the act of March3, 1887,whose
given by occupancy and improvement, is
purchase was made in good faith while
limited to the particular lots occupied and
197
the title was in the trustee for the benefit of
improved .An unlawful inclosere of the public lands
t v
is no bar to the acquisition of a valid
-t e ven or ......
..................
. 321

362 Telephone Line.

adverse1....

Special Agent.

SeeRightof Tay.

Manner of proceeding upon reports of;
instructions of August 18,1899 .............. 141

States and Territories.

Tide Lands.

-

See Mining Claim.

Timber and Stone Act.

See Fees.
An entry secured on proof and payment
* made in the nanmeof the applicant, but in
Coal and mineral lands are not subject
to selection under section 7, act of July 16,
fact by and for the sole benefit of another,is
149
an evasion of the law and fraudulent
1894;but lands containing building stone
69
The water reserve lands restored to the
may be taken thereunder. (Utah.)-.-.-.
The right of purchase under section 7,
public domain by the act of June 20,1890,
act of July 23,1866,does not extend to one
were, by the express terms of said act, made
who purchases the title to a confirmed,but
subject
.
to "homesteadentry only "
153
The right to make a timber land entry is
unsurveyed, Mexican private claimhaving
not affected by the fact that the applicant
definitebonndlaries,and whoreceivespatent
forthe full quantity of land included within
prior thereto applied for a different tract,
sech boundaries as established on survey.
and, upon proper grounds, withdrew said
.
195
1......369 application
.......
(Cal.) .........

2967-VOL
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An entry for timber land under said act
exhausts the rigbt of purchase tereunder,
though said entry is made for less than one
hundred and sixotyacres
-. a.
212
The foi that land is mnorevahlable for
its timber than for agricultural purposes,
is a circumstance to be considered as bearing upon te good faith of an agricultural
claimant, but does not in itself require the
*cancellatiou of his entry........... 606
An entry should not be allowed in the
absence of a personal examination of the
land by the purchaser; but an entry made
without such examination may be referred
to the board'of equitable adjudication if the
defectVis subsequently cured by the piirchaser.
-1................... ..
63

Tinaber Culture.
See Entry; Contest.

;
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Page.
A patent issued for a1 under te provi.
sions of section 1 , act of Mareh 3,1891,will
disturb or impair rights under auy ahd
mining claim or possession existing at the
time of the townsite entry, or deprive the
Departmen-tof jurisdiction to subsequently
issue patent for any such mining claim or
possession oh due showing of compliance
with the mining law-21The title to land of known mineral character at the date of a towosite entry does
not pass by the patent issued thereon - 89 An entry under lbe act of May 14.1890,is
for the use and benefit of the occupants of
thelaud at the daisof theentry; and priority of possession or occupancycan only be
material in case of conflioting claimsof Oc-

cupancy
existing
at suchtime
-

-

175

The Secretary of tie Interior is without
authority to grant permissionto the citizens
of Alva~ Okla - to erect a post-office
buoflma, Ola.,
t ert
aopest-ofice
uilding on lands set apart for a "courthouse site " in pursuance of the President's
proclamation..
. 35
As between parties claiming lands under
the townsite and mining laws, respectively
the phrases "lands known to be valuable
for minerals,' or "for mineral deposits,"
and "known mines " or "land containing
known mines," are equivalent in umeaning,
and no title to such lands will pass under a
townsite entry if they are known to be of
tliat character whmot
the entry is made
426Lands within in abandoned military reservation openedto disposal tnder the act of
Astgiost23, 1891,are subject to entry under
the provisions of section 287, R. S. the
i
lands
whenvalue
so entered
to be paid forI0at the
appraised
..... ..........
appried vle-101
y 7, 1898,
abolishing townsite boards in Oklahoma, is
to render operative within said Territory,
and the Cherokee Outlet therein, the provisions of section 2387,!RiS., permitting the
corporate authorities of a town, oi the judge
of the county court, to enter land for tovnsite parposes.
.. .
528

Timber
CCttig'.
f
Tillber
Clttintg.
The sale of timber on unreserved public
lands is not authorized by the act of March
1 3, 1891(26Stat., 1093).................-... 322
The act of June 3,1878,20 Stat., 88,with
respect to timber cutting ol mineral lands,
applies to the States of Colorado,Nevada,
Montana, Idaho, Wyoming, North Dakota,
South Dakota, and Utah, the Territories of.
New Mexico and Arizona, and all other
mineral districts of the United States .-. 349
The regulations heretofore adopted for.
carrying into effectthe provisions of the act
of June 4, 1897,with respect to the sale of
timuberol forest reservations, do not con template the subsequent sale, without
fu-ther notice, of any timber for which a
satisfactory bid is otot receivedwithin le
time designated in the published notice;
but ile
oof reglatins
dopton
prmiting
but the adoption
regulationg
permittinig
such a sale, in a manner to be stated ill the
notice, is competent under said act 182
residents of towns near a forest reserve
are within the pulrvew of the provisions of
|
said et of 1897, vith respect to the free use
of timber and stone found upon such reservattoote-1....:382
Regulations of January 18,1900,with respect to te use of timber on public siitetral
lands
. ....
....
.
571
9....
Regulations of February 10,1908,with reWagon Road Grant.
sprt to the use of timber on ioni-7tIeral
Confirmation of title in a bosa fide prpublic lads, and revoking former regula*
caser, of lands previously certified under
tions .-..
...
.. 72 l a, is not defeated by an application to enter
I tendered long after sich certification, nor
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case of a townisite entry in Alaska, made
Within the prescribed limits on each side
under the act of March 3, 1891,depends
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upon the claim and occupancyexisting at
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United States before the passage of the
Entry made on mineral lands under the
granting act; and such right of selection is
provisions of sectionlo, act of March3,1811,
-notterninated by the subsequent inclusion
should notbe allowedto include landsthereof said lands vithin the limits of a forest
tofore patented under the mining law...... 21
reservation established by Executive order. 344
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